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No.  5.  [26]  Earl  of  Lauderdale  v,  Wolmet.    July  15,  1664. 

k  decree  of  certification,  against  a  decree  of  valuation,  obtained  by  a  donator  during 
Cromwell'B  usurpation,  found  to  accresce  to  tbe  true  proprietor  wben  restored. 

The  Earl  of  Lauderdale  pursues  a  spuilzie  of  tbe  teinds  of  Wolmet,  against  Major 
Biggar ;  who  alleged  absolvitor,  because  the  lands  of  Wolmet  were  valued  and  ap- 
proven. — The  pursuer  replied.  That  the  said  decreet  of  valuation  was  improven,  by 
a  decreet  of  certification  obtained  there-against,  at  the  instance  of  Swinton,  having 
right  to  these  teinds  for  the  time  ;  by  a  gift  from  the  usurper. — The  defender  duplied, 
That  no  respect  ought  to  be  had  to. the  said  certification  ;  1st,  Because  this  pursuer 
derives  no  right  from  Swinton  ;  being  only  restored  to  his  own  right ;  and  Swinton's 
right  from  the  usurper  found  null :  so  that,  as  the  pursuer  would  not  be  burdened 
with  any  deed  of  Swinton's,  to  his  prejudice ;  neither  can  he  have  the  benefit  of 
any  deed  of  Swinton's  to  his  advantage.  2dly,  The  said  certification  was  most  im- 
warrantable  ;  in  so  far  as  the  decreet  of  valuation,  being  in  the  register  of  the  valuation 
of  teinds,  the  defender  was  not  obliged  to  produce  it ;  but  the  pursuer  ought  to  have 
extracted  it  himself.  3dly,  All  parties,  having  interest,  were  not  called  to  the  said 
certification,  viz.  Mr.  Mark  Eer,  the  wadsetter,  by  a  public  infeftment ;  in  whose 
right  Major  Biggar,  now  succeeds.  And  lastly.  The  defender  alleged,  that  he  had 
a  reduction  of  the  certification,  upon  minority  and  lesion  ;  and  the  imwarrantable 
extracting  of  it. — The  pursuer  answered  to  the  first,  That  seeing  Swinton  did  use 
the  pursuer's  right,  all  real  advantages,  which  were  not  personal,  but  consequent 
upon  the  real  right,  and  which  belonged  not  to  Swinton,  personaliter,  but  as  pretended 
proprietor  ;  do  follow  the  real  right  itself  ;  and  accresce  to  the  true  proprietor ;  as 
if  he  had  acquired  a  servitude,  or  had  reduced  the  vassal's  right,  ob  non  soLutum 
eanonem.  To  the  second,  Oppones  the  certification,  wherein  compearance  was 
made,  for  Wolmet ;  and  three  terms  taken  to  produce ;  and  no  such  defence  was 
alleged,  as  that  the  valuation  was  in  a  pubUc  register.  To  the  third.  The  pursuer 
needed  not  know  the  wadsetter ;  because  it  was  an  improper  wadset ;  the  heritor 
possessing  by  his  back-bond,  as  heritable  possessor,  seeing  the  decreet  of  valuation 
was  at  the  heritor's  instance,  it  was  sufficient  to  reduce  it  against  his  heir ;  for  it 
would  not  have  been  necessary  to  have  called  the  wadsetter,  to  obtain  the  decreet  of 
valuation ;  but  the  then  heritable  possessor  :  so  neither  is  it  necessary  to  call  the 
wadsetter,  to  the  reducing  or  improving  thereof.  To  the  last.  No  such  reduction, 
seen,  nor  ready ;  neither  the  production  satisfied. 

The  Lords  repelled  the  defence,  and  dupUes ;  in  respect  of  the  certification ;  which 
they  foimd  to  accresce  to  the  pursuer  ;  but  prejudice  to  the  defender,  to  [27]  insist 
in  his  reduction,  as  accords  :  and  declared,  that  if  the  defender  used  diUgence,  in  the 
leduction,  they  would  take  it  to  consideration,  at  the  conclusion  of  the  cause. 

Fcl,  Die.  V.  1,  p.  1.    Stair,  v.  1,  p.  213. 
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No.  6.  Campbell  t;.  SxiRLma.    January  1666. 

A  miln  built  on  an  estate,  during  the  incumbency  of  a  lif erenter,  found  to  accresce 

to  her. 

Archibald  Campbell  of  Ottar,  by  contract  of  marriage,  and  infeftment  following 
thereupon;  did  provide  Anna  Stirling,  his  spouse,  to  the  lands  of  Kinnaltie,  by 
charter ;  carrying  cum  molendinis  et  maUuris.  At  this  time  there  is  no  miln  upon 
the  lands  ;  but,  during  the  marriage,  he  builds  one  ;  and,  after  his  death,  the  relict 
possesseth  both  lands  and  mihi :  whereupon  she  and  her  present  husband,  and 
tenants,  are  pursued  by  this  Ottar  ;  for  the  duties  of  the  miln. — It  was  alleged,  ab- 
solvitor, because  the  miln  was  built  upon  the  husband's  lands  ;  which  she  liferented  ; 
being  infeft,  cum  molendinis ;  and  edificia  built  by  the  heritor,  cedunt  solo ;  and 
consequently  to  the  liferenter. — It  was  answered,  That  milns  being  inter  regalia,  are 
not  transmitted,  without  an  express  disposition  and  infeftment;  and  the  general 
clause  of  a  charter  cannot  do  it. — Replied,  That  the  general  clause  gives  her  good 
right,  unless  there  had  been  a  going  miln,  at  the  time  of  the  infeftment ;  in  which 
case,  it  might  have  been  questionable,  unless  the  lands  and  miln  had  been  erected 
into  a  barony ;  but  where  there  was  no  miln ;  and  a  new  miln  is  built ;  the  miln 
accresceth  to  the  liferenter,  during  the  liferent ;  as  well  as  if  she  had  built  it  herself, 
after  the  husband's  death  : — which  the  Lords  found  accordingly.  Withall  the  Lords 
declared,  That  if,  after  building  the  miln,  her  husband  did  thirle  any  other  lands 
thereto,  beside  her  Uferent  lands ;  that  she  is  not  to  have  the  benefit  of  any  such 
restriction.  Gilmour,  p.  130,  No.  180. 


No.  7.        Earl  of  Lauderdale  v.  Viscount  of  Oxenford.     February  28,  1666. 

The  benefit  of  interruption  of  prescription,  made  by  a  donator  during  the  usurpation, 
found  to  accresce  to  the  true  proprietor  when  restored. 

The  Earl  of  Lauderdale,  being  infeft  in  the  barony  of  Musselburgh ;  which  is  a 
part  of  the  abbacy  of  Dunfermline ;  and  was  erected  into  a  temporal  lordship,  in 
favour  of  the  Lord  Thirlston,  thereafter  Chancellor,  the  Lord  Lauderdale's  grand- 
father, in  anno  1587  ;  before  the  act  of  annexation,  wherein  the  erection  of  Mussel* 
burgh,  to  the  Lord  Thirlston,  is  expressly  excepted ;  thereafter,  in  anno  1592,  the 
Queen  was  infeft  by  the  King,  in  Uferent,  in  the  abbacy  of  Dunfermline ;  with  the 
consent  of  the  Lord  Thirlston,  as  to  Musselburgh,  and  his  resignation,  to  that  effect. 
Shortly  after,  that  same  year,  the  King  gave  the  Queen,  an  heritable,  and  irredeem- 
able right,  of  the  whole  abbacy  of  Dunfermline  ;  which  was  confirmed  by  a  printed 
act  of  Parliament.  The  Queen  lived  till  the  year  1618  :  after  which  the  King  was 
served  heir  to  his  mother,  in  the  [28]  abbacy  of  Dunfermline,  and  infeft  therein,  being 
then  Prince.  The  King  gave  an  heritable  and  irredeemable  right,  to  the  Lord 
Oxenford's  authors,  of  the  teinds  of  Coutsland,  as  a  part  of  the  Lordship  of  Musselburgh, 
in  anno  1641.  And  shortly  thereafter,  his  Majesty  did  renew  the  Earl  of  Lauderdale's 
infeftment,  of  the  Lordship  of  Musselburgh,  with  a  novodamus ;  Lauderdale  being 
forefaulted  by  the  usurpers,  Swinton  got  a  donative  of  the  lordship  of  Musselburgh  ; 
and,  among  the  rest,  of  the  teinds  of  Coutsland  ;  and  did  raise  inhibition  and  reduc- 
tion of  their  rights.  After  the  King's  restoration,  the  Earl  of  Lauderdale  obtains 
his  infeftment  confirmed  in  Parliament ;  with  an  express  exception  therein,  that  it 
should  not  be  derogated  by  the  act,  salvo  jure ;  raises  inhibition  of  the  teinds  ;  and 
pursues  action  of  spuilzie  ;  and  also  of  reduction. — It  was  alleged  for  the  defender, 
absolvitor ;  because  he  stands  infeft  in  the  teinds  Ubelled,  by  infeftment,  granted 
by  the  King,  before  the  Earl  of  Lauderdale's  infeftment  pursued  on ;  and  by  virtue 
of  his  infeftment.  King  Charles  I.  and  Queen  Anne,  his  authors,  have  been  in  peaceable 
possession,  uninterrupted,  since  the  year  of  God  1593  :  and  therefore  their  right  is 
accomplished,  and  established  by  prescription. — It  was  answered,  for  the  pursuer. 
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That  the  defence  ought  to  be  repelled  ;  because,  since  the  death  of  Queen  Anne,  who 
died  in  anno  1618,  till  the  interruption  made  by  Swinton,  by  inhibition  and  reduc- 
tion, in  anno  1656,  there  are  not  40  years  run ;  and,  till  the  Queen's  death,  the  Earl 
of  Lauderdale's  grandfather  could  not  pursue ;  because  he  had  granted  resignation 
in  her  favours,  for  her  liferent ;  et  contra  non  valentem  agere  non  currit  prescriptio  : 
so  wives'  provisions,  in  their  contracts  of  marriage,  prescribe  not  irom  their  date,  but 
from  the  time  of  their  husband's  death  ;  all  obligations  prescribe  only  from  the  term 
of  payment ;  and  infeftments,  and  obUgements  of  relief,  from  the  distress. — It  was 
answered,  for  the  defender.  That  this  defence  stands  still  relevant ;  1st,  Because, 
as  to  any  interruption  made  by  Swinton,  it  cannot  be  profitable  to  the  pursuer ; 
because  he  derives  no  right  from  Swinton  :  And  as  to  the  Queen's  liferent  infeftment, 
consented  to  by  Thirlston,  the  Queen  never  accepted  of  the  same  ;  but  of  an  heritable 
right  from  the  King  that  same  year ;  by  which  heritable  right  only,  she  possessed,  and 
did  all  deeds  of  property ;  by  entering  of  vassals,  and  granting  of  feus ;  which  a 
liferenter  could  not  do  :  Which  heritable  right,  Thirlston  could  not  misken  ;  because, 
by  a  special  printed  act  of  Parliament,  it  is  confirmed  in  Parliament,  and  passed  the 
Great  Seal,  himself  being  Chancellor. — It  was  answered,  for  the  pursuer.  That  the 
defence  and  duply  ought  to  be  repelled,  in  respect  of  the  reply ;  because  the  con* 
firmation  of  the  Queen's  heritable  right  in  Parliament  was,  salvo  jure ;  and  he  was 
secured  by  the  act  salvo  jure,  in  the  same  Parliament ;  and  that  he  knew  thereof,  at 
the  passing  of  the  Great  Seal,  is  but  a  weak  presumption  ;  and  such  knowledge  could 
not  prejudge  him  ;  nor  was  he  in  any  capacity  to  pursue  upon  his  own  right,  for  at- 
taining possession ;  seeing  the  Queen's  liferent  right,  and  heritable  right,  were  both 
compatible ;  and  it  was  evident,  the  Queen  would  exclude  him,  by  his  consent,  in 
the  liferent  right ;  neither  can  the  Queen's  acceptance  be  questioned,  after  so  long 
time  ;  seeing  the  [29]  acceptance  of  the  liferent  was  to  her  advantage  and  profit,  before 
she  got  the  fee,  and  did  exclude  Thirlston's  prior  right ;  which  would  have  undoubtedly 
reduced  the  Queen's  right ;  and  was  excepted  in  the  general  act  of  annexation ;  and 
would  not  fall  under  the  act  salvo  jure, — It  was  also  severally  alleged,  that  this  Earl 
of  Lauderdale's  late  right  was  confirmed  in  Parliament  1661 ;  and  all  other  rights 
declared  void ;  and  that  the  ratification  should  have  the  force  of  a  public  law,  and 
not  be  derogated  by  the  act  salvo  jure. — It  was  answered,  for  the  defender,  That, 
in  ffrescriptwne  longissimi  temporis  non  reyairitur  temjms  utile,  sed  continuum ;  in 
consideration  whereof,  the  time  of  the  said  prescription  is  made  so  long  ;  and,  therefore, 
captivity,  absence  reipubliccB  causa,  want  of  jurisdiction,  or  the  like,  are  nor  respected ; 
2dly,  Thirlston  valebat  agere  ;  because  he  might  have  reduced  the  Queen's  infeftment 
of  fee ;  or  declared  his  own  right  of  fee  to  be  effectual  after  her  death.  And,  as  to  the 
late  act  of  Parliament,  albeit  it  does  exclude  the  act  salvo  jure  ;  yet  that  is  parte  in- 
axidita ;  and,  upon  the  impetration  of  a  party,  suo  periculo  ;  but  the  Parliament  have 
never  assumed  power  to  take  away  the  private  rights  of  subjects  ;  except  upon  another 
or  better  right ;  otherwise  no  man  in  Scotland  can  call  any  thin^  his  own  ;  but  a  con- 
firmation in  Parliament,  with  such  a  clause  surreptitiously  obtained,  shall  take  away 
the  unquestionable  right  of  any  other. — It  was  answered,  for  the  pursuer,  That  the 
Parliament  had  not  encroached  upon  the  just  right  of  any  other ;  but  had  only  restored 
the  pursuer  to  his  grandfather's  right ;  and  seeing  there  is  no  question,  but  that  right 
was  prior  and  better  than  the  Queen's,  and  the  defender's,  and  was  in  no  hazard ; 
but,  as  to  the  point  of  prescription,  that  being  a  rigorous  statute,  the  Parliament 
might  well  excuse  the  pursuer,  for  not  pursuing  the  King  and  Queen ;  but  rather 
patiently  to  abide  their  pleasure,  till  they  were  denuded,  in  favours  of  private  parties. — 
It  was  answered,  for  the  defender.  That  all  our  private  rights,  especially  of  property, 
are  founded  upon  positive  law  ;  and  there  is  none  stronger  than  the  right  of  prescrip- 
tion ;  and,  therefore,  if  the  Parliament  can  take  that  away,  as  to  one  person,  and  not 
generally,  they  may  annul  the  right  of  any  private  person  whatsomever. 

The  Lords  were  unwilling  to  decide  in  the  whole  points  of  the  debate ;  but  did, 
in  the  first  place,  consider  the  right  of  the  parties,  without  the  act  of  Parliament,  in 
favours  of  the  Queen ;  or  the  late  act,  in  favours  of  the  Earl :  And,  in  the  point  of 
right,  they  repelled  the  defence  of  prescription  ;  in  respect  of  the  duply  of  Swinton's 
interruption ;  which  they  found  to  accresce  to  the  pursuer  cujus  jure  utebatur ;  and 
found,  that  before  the  Queen's  death,  the  prescription  could  not  run,  in  respect  of 
the  Queen's  infeftment  of  liferent,  consented  to  by  Thirlston ;  which  would  exclude 
him  from  any  action,  for  attaining  possession :  And  they  found,  that  he  was  not 
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obliged  to  use  declarator,  or  reduction,  which  might  be  competent  in  the  cases  of 
distress,  or  the  rights  of  wives,  or  any  other  right ;  which  yet  do  always  exclude  pre- 
scription, tiU  action  may  be  founded  thereupon,  that  may  attain  possession.  (See 
Prescription.)  Fd,  Die.  v.  1,  p,  1.    Stair,  v.  1,  p.  370. 


No.  9.  [31]  RuTHVEN  V.  Gray.    July  19, 1672. 

A  minor  assigns  a  bond  gratuitously.  The  assignee  leads  an  apprising.  The  assigna- 
tion is  quarrelled  upon  minority  and  lesion.  ,The  assignee  offers  to  retrocess  to 
the  assignation,  but  not  to  the  apprising. — Ordained  to  convey  the  apprising  ; 
which,  being  led  upon  the  minor's  debt,  must  follow  it,  and  accresce  to  the  minor. 

Anna  Ruthven,  having  granted  an  assignation  of  a  bond  of  4000  merks,  granted 
by  her  father,  to  Alexander  Seaton  ;  he  thereupon,  and  upon  several  other  debts, 
apprises  the  estate  of  her  father,  Sir  Francis  Ruthven  ;  which  right,  came  by  progress, 
in  the  person  of  WilUam  Gray  of  Hayston ;  in  satisfaction  of  which  apprising,  Sir 
Francis  dispones  a  part  of  his  lands,  irredeemable,  and  Hayston  renounces  the  rest. 
The  said  Aiina  Ruthven  pursues  a  reduction  of  the  assignation,  granted  by  her  to 
Seaton,  now  belonging  to  Hayston,  upon  minority  and  lesion  ;  which  reduction,  con- 
tains a  declarator,  that  Hayston  ought  to  dispone  to  her  a  part  of  the  lands  whereto 
he  had  right,  efleiring  to  her  sum ;  and  having  instructed  her  minority,  she  insists 
in  the  reduction. — The  defender  alleged.  That  the  act  of  this  process  was  extracted 
without  his  knowledge,  otherways  he  would  have  alleged,  as  he  now  alleges.  That  the 
assignation  having  been  made  to  Seaton,  his  author,  who  is  liable  in  warrandice, 
there  ought  to  have  been  no  process  sustained,  till  Seaton  was  called ;  who  only 
knew,  and  might  have  alleged,  that  there  was  no  [32]  lesion  ;  because  the  foresaid 
assignation  was,  for  an  equivalent  cause,  onerous.  2dly,  There  is  neither  law  nor 
obligation  upon  the  defender,  to  assign  his  right  to  this  pursuer,  but  only  to  repone 
her ;  for  he  might  have  torn,  or  burnt,  his  apprising,  or  discharged  the  debtor  for 
nothing ;  which  would  not  have  hurt  the  pursuer ;  for  the  reduction  would  take 
ofE  his  discharge,  as  faUing  in  consequence. — The  pursuer  answered  to  the  first,  That 
it  was  incompetent  now,  after  litis-contestation,  and  that  it  was  not  relevant ;  for 
though,  in  reductions  of  heritable  rights,  authors,  liable  in  warrandice,  must  be  called, 
that  holds  not  in  personal  rights ;  but  the  defender  ought  to  have  intimated  the 
plea  to  his  author.  2dly,  The  assignee's  right  being  a  procuratory,  in  rem  suam, 
the  reduction  doth  only  take  away  that  member  of  it ;  that  it  is  not  in  rem  suam  ; 
but  it  remains  still  a  procuratory  ;  so  that,  what  was  done  by  the  assignee,  as  pro- 
curator, accresces  to  the  constituent,  as  if  he  had  used  inhibition,  or  interruption ; 
and  generally,  the  Lords  have  ever  ordained  parties  to  assign  their  rights,  where 
the  assignation  is  not  hurtful  to  them,  and  profitable  to  the  other  party. 

The  Lords  repelled  the  defences ;  and  ordained  the  defender  to  dispone  a  pro- 
portionable part  of  the  lands  ;  but  the  defender  having  offered  to  prove,  that  there 
was  no  lesion,  because  there  was  an  equivalent  sum  paid  for  the  assignation :  The 
Lords  would  not  sustain  the  same,  unless  it  were  offered  to  be  proven,  that  the  sum 
was  profitably  employed  for  the  minor's  use. 

Fol,  Die,  V.  1,  p.  2.    Stair,  v.  2,  p.  107. 


No.  12.         [33]  Earl  of  Cassillis  v.  Montgomery  of  Lainshaw.    January  24, 1696. 

Found  that  a  person  forfeited  and  restored,  pef  modum  jttstiticB,  might  use  any  benefit 
the  donator  had  obtained,  during  the  forfeiture  ;  such  as  a  decree  of  preference,  &c. 

Phesdo  reported  the  competition  betwixt  the  Earl  of  Cassillis,  and  James  Mont- 
gomery of  Lainshaw.  The  first  point  was.  Having  once  produced  his  tack  of  the 
teinds  in  the  process,  he  might  not  take  it  up  again  when  he  found  the  Earl,  who 
had  newly  raised  and  cast  in  a  reduction  of  the  said  tack,  on  this  head,  that  it  was 
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set  before  a  prior  one  had  expired,  was  going  to  hold  the  production  satisfied. — The 
Lords  found  a  party  might  take  up  any  writ  (not  quarrelled  as  false),  before  allege- 
ances  were  proponed  thereon,  or  Utis-contestation  made  in  the  cause.  The  next 
point  was  ;  during  Lainshaw's  forfeiture,  Strathallan,  donator  thereto,  had  obtained 
a  decreet  of  preference,  on  Lainshaw's  tack  of  these  teinds  of  Kirkmichell,  before 
Cassillis's  right;  and  Lainshaw,  now  founding  on  that  decreet,  as  res  judicata,  to 
exclude  Cassillis ;  still  he  alleged  Lainshaw  had  no  right  to  the  same,  the  forfeiture 
being  funditus,  rescinded,  and  all  following  thereon  taken  away. — Answered,  That 
is  only  so  far  as  the  restored  persons  were  lesed ;  but  it  [34]  were  a  very  sinister  inter- 
pretation, to  make  a  detorsion,  of  what  is  designed  for  a  benefit,  to  my  prejudice  ;  for, 
put  the  case,  that  the  donator  had  interrupted  the  prescription,  which  was  running 
against  the  rebel,  or  set  a  profitable  tack  ;  would  not  these  accresce  to  one  restored, 
fer  modum  fustiticB  ?  And,  on  the  13th  of  July  1664,  between  the  Earl  of  Lauderdale 
and  Bigger  of  Wolmet  (No.  5,  h.t.)  a  certification,  obtained  by  Swinton,  when  donator, 
was  found  to  belong  to  Lauderdale,  that  he  might  found  on  the  same. — The  Lords 
generally  inclined  to  think,  the  forfeited  person  might  use  any  benefit  the  donator 
had  obtained  ;  even  as  the  improvements  of  a  tutor  accresce  to  a  minor  ;  mdiorem 
faeere  potest  ccmditionem  pupiUi  sed  non  deteriorem ;  but,  falling  to  consider  this  decreet 
of  preference,  they  found  it  not  to  be  a  preference  in  time  coming,  but  only  for  some 
bygone  year's  teinds  ;  and  found  it  no  sufficient  active  title  to  compete  with  Cassillis 
for  subsequent  years,  without  the  tack  itself  were  produced.    (See  Process.) 

Fol,  Die.  v.  1,  p.  1.    FountainhaU,  v.  1,  p.  704. 


No.  14.        [35]  DuNDAS  of  Breastmill  v.  Sinclair  of  Carlourie.    July  11,  1706. 

An  ancient  charter  of  lands,  cum  molendinis  et  multuris,  sustained  to  infer  immunity 
from  thirlage,  in  favour  of  a  succeeding  heritor,  who  derived  no  right  from  the 
obtainer  of  the  charter. 

The  Lord  St.  John,  or  preceptor  of  Torphichen,  feus  his  mill,  called  the  Breastmill, 
to  one  Dundas,  in  1558,  and  thirls  his  whole  barony  of  Oldhston  thereto.  James 
Dundas,  now  of  Breastmill,  pursues  a  declarator  against  Harry  Sinclair  of  Carlourie, 
of  thirlage  and  astriction,  and  for  astricted  multures. — Alleged,  Imo,  That  his  lands 
of  Over  and  Nether  Carlourie,  are  no  part  of  the  lands  astricted  ;  in  so  far  as  their 
rights  mention' them  only  to  lie  within  the  barony  of  Listen  ;  which  is  different  from 
Oldliston ;  which  only  is  thirled  by  the  original  charter  of  the  mill  in  1558. — Answered, 
The  designations  are  materially  the  same  ;  and  his  lands  are  part  of  the  barony  of 
Oldliston. — The  Lords  repelled  the  allegeance,  unless  Carlourie  would  prove,  that 
Liston  was  a  separate  distinct  barony  from  Oldliston. — Alleged,  2do,  That  the  Lord 
St.  John,  superior  of  this  mill,  feued  out  the  lands  of  Over  Carlourie  in  1543,  to  one 
Eincaid,  cum  molendis  et  multuris  ;  which  freed  these  lands  of  all  thirlage,  being  13 
years  before  the  mill  was  feued  out ;  after  which,  the  superior  could  not,  by  any 
subsequent  deed,  thirl  or  astrict  these  lands,  by  his  charter  of  the  mill  to  Dundas. — 
Answered,  Harry  Sinclair,  now  of  Carlourie,  cannot  found  on  that  exemption  and 
immtmity  given  to  Kincaid  ;  unless  he  can  instruct  a  connected  progress  from  him 
down  to  himself  ;  for  it  is  jus  tertii  for  him,  to  found  on  a  charter  whereto  he  shows 
no  right. — RepHed,  If  the  deed  were  within  these  forty  years,  there  might  be  some 
pretence  to  cause  an  heritor  to  show  a  connection,  for  establishing  his  right  of  property; 
but  this  charter  of  exemption  being  more  than  150  years  ago,  it  is  impossible  to  de- 
mand a  connected  progress,  only  to  exeem  from  a  servitude ;  unless  they  will  say, 
that  Kincaid,  or  some  in  his  [36]  right,  had  done  some  positive  deed  to  astrict  the 
lands,  which  they  had  got  free,  et  tanquam  <yptimum  maximum.  For,  the  superior 
being  divested  of  the  thirlage,  by  his  charter  in  1543,  it  was  not  in  his  power,  by  any 
subsec^uent  deed,  to  resume  the  thirlage  without  Kincaid's  consent. — Du plied.  It  was 
undemable,  but  there  might  be  two  different  progresses  to  the  same  land,  with  different 
holdings,  reddendos  and  immunities  ;  and  yet  the  one  cannot  claim  the  privileges  of 
the  other.  As,  for  instance,  one  holds  lands  in  simple  ward,  another  has  taxed  them  ; 
he  who  bruiks  them  by  a  simple  ward-charter,  cannot,  for  defending  against  his 
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marriage,  found  on  the  taxing-charter  of  the  other,  from  whom  he  derives  no  right. — 
Triplied,  This  case  is  not  alike  ;  for  that  is  the  privilege  of  the  dominium  directum 
and  superiority  ;  but  this  is  an  unfavourable  servitude  ;  the  presumption  lying  for 
liberty  and  immimity. — The  Lords  at  first  found,  That  Carlourie  could  have  no  benefit 
of  the  charter  of  immunity,  given  to  Kincaid  ;  unless  he  instructed  a  connected  title 
to  these  lands,  from  Kincaid.  But  afterwards,  upon  a  bill  and  answers,  and  advising 
a  probation,  the  Lords  altered,  and  found  it  proven,  That  when  Carlourie  came  to 
Breastmill,  he  paid  a  lesser  duty  than  the  in-town  multures  ;  and  that  the  mill-horses, 
and  not  his  own,  carried  the  grain  to  the  mill ;  and  that  they  had  not  been  in  use, 
these  forty  years^  of  mending  the  mill-dams,  carrying  stones,  or  any  such  services  : 
Therefore  the  Lords  found,  by  a  plurality  of  six  against  five.  That  the  charter  to 
Kincaid  having  extinguished  any  thirlage  of  these  lands,  it  could  not  revive  again 
without  their  own  consent ;  and  the  lands  were  simply  free,  without  the  necessity  of 
connecting  a  progress  up  to  Kincaid,  or  down  from  him  to  the  present  heritor  and 
possessor.  Some  thought  the  very  paying  of  outten-town  multure  was  a  liberation 
from  the  thirlage ;  but  others  said,  though  there  were  sundry  tacit  implied  ways  to 
infer  exemption  from  thirlage,  as  well  as  express  discharge  thereof  ;  yet  the  paying  a 
lesser  duty  than  the  rest  of  the  astricted  lands,  was  not  such  a  presumption  as  could 
import  a  total  liberation ;  but  only  a  freedom  'pro  tanto ;  these  thirlages  being 
regulated  by  use  and  wont  of  possession.  In  the  point  of  connecting ;  some  made  a 
distinction,  that  if  it  was  to  a  predecessor  to  whom  they  might  succeed  jure  sanguinis, 
then  a  progress  was  necessary  ;  but,  if  only  an  author,  or  singular  successor,  then  it 
was  not  necessary,  when  he  had  another  valid  right  to  the  lands  without  that.*  (See 
Thirlage.)  FoL  Die.  v.  1,  p.  1.    FourUainhall,  v.  2,  p.  342. 

*  Forbes  reports  the  same  case,  thus  : — In  the  declarator  of  thirlage,  at  the  instance 
of  James  Dundas  of  Breastmill,  against  Henry  Sinclair  of  Carloury,  for  declaring  his 
lands  of  Over  Carloury  astricted  to  the  pursuer's  miU,  which  is  the  mill  of  the  barony 
of  Oldliston,  whereof  Over  Carloury  is  a  part : 

Alleged  for  the  defender  :  That  the  Lord  Torphichen  granted  a  charter,  in  anno 
1543,  to  Kincaid,  of  these  lands  of  Over  Carloury,  cum  molendinis  et  muUuris,  prior  to 
the  pursuer's  charter  of  astriction  ;  which  must  infer  an  immunity  from  thirlage,  in 
favours  of  the  defender,  the  present  heritor. 

RepUed  for  the  pursuer  :  The  defender  can  have  no  benefit  of  immunity,  by  the 
charter  granted  to  Kincaid,  unless  he  can  instruct  a  connected  right  from  him.  For, 
as  there  may  be  different  pro-[37]-gres8es  to  the  same  land,  with  different  holdings, 
reddendos,  and  immunities ;  as  oft  falls  out,  in  the  case  of  several  adjudgers  from  a 
ward  vassal,  whereof  one  procures  a  charter,  taxing  the  ward,  and  other  casualities  ; 
while  another's  charter  continues  in  the  terms  of  simple  ward  :  So  the  latter  could 
not  claim  the  privileges  granted  to  the  former,  without  deriving  right  from  him. 

Duplied  for  the  defender  :  Though  none  can  plead  right  to  the  lands,  by  virtue  of 
any  charter  granted  to  a  person  he  does  not  succeed  to  ;  the  freedom  and  immunity 
of  lands  from  thirlage,  or  any  other  servitude,  may  be  conveyed  without  a  connected 
progress  :  Because,  liberty  is  presumed,  and  servitude  must  be  proved,  and  cannot  be 
inferred  without  a  positive  deed  constituting  the  same  ;  yea,  even  when  constituted, 
is  taken  off  and  extinguished,  by  any  discharge  or  renunciation,  without  farther 
solemnity.  Stair's  Instil,  tit.  Servitudes  Real,  §  24.  So  that  the  lands  becoming 
free  thereby,  are  transmitted,  with  that  freedom,  to  any  succeeding  heritor,  without 
necessity  of  an  express  provision  thereanent  in  his  right.  Nor  can  they  ever  be 
brought  under  the  servitude  again,  but  by  the  deed  of  the  proprietor  for  the  time. 
The  parallel  adduced,  of  a  superior's  taxing  the  ward-duties,  in  favours  of  one  of 
several  competing  vassals,  is  no  ways  applicable  to  this  case  :  For  the  casuahties  of 
superiority,  remain  with  the  superior  ;  whose  granting  a  taxing  charter,  can  only  be 
profitable  to  the  person  who  has  right  to  that  charter ;  whereas  a  servitude  being 
renounced  or  extinguished  by  the  superior's  deed,  nothing  remains  with  him  to  be 
given  to  any  person  by  a  subsequent  grant ;  and  the  lands  become  and  remain  free 
for  ever,  unless  a  new  servitude  be  imposed  by  the  proprietor. 

The  Lords  found,  That  the  defender  had  the  benefit  of  immunity  from  the  thirlage, 
by  the  charter  granted  to  Kincaid,  of  the  lands  of  Over  Carloury  ;  albeit  he  instructed 
not  a  connection  of  his  title  from  Kincaid  ;  and  therefore  declared  these  lands  free  of 
the  astriction.    (See  Thirlage.)  Forbes,  p.  120. 
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No.  17.        [39]  William  Duncan,  Merchant  in  Edinburgh  v.  David  Milleb, 

Merchant  there.     July  23, 1713. 

Found  that  an  inhibition,  used  by  an  assignee,  would   accresce  to  a  posterior 
assignee,  after  reduction  of  the  first  assignation ;  if  not  reduced  ex  capite  fraudis. 

In  an  action  of  declarator,  at  the  instance  of  Jean  Livingston,  and  her  husband, 
against  the  creditors  of  John  Robertson  (who,  as  heir  to  Gilbert  Robertson,  his 
father,  sold  the  lands  of  Whitehouse  to  Jean  Livingston)  for  purging  the  lands  of  all 
incumbrances,  arising  from  their  debts  and  diligences ;  there  arose  a  competition 
betwixt  William  Duncan  and  David  Miller.  William  Duncan  pretended  to  be  a  real 
creditor  for  6000  merks,  the  remains  of  the  price  of  the  lands  owing  by  Gilbert  Robert- 
son to  George  Aikenhead,  his  author,  per  bond. 

David  Miller  claimed  preference  for  the  half  qf  the  sum  of  1400  merks,  principal, 
and  annualrents  thereof,  contained  in  a  bond,  granted  by  Gilbert  Robertson  to  Helen 
Matthison,  in  Stirling,  assigned  by  her  to  Robert  Ranie  and  David  Miller,  upon  this 
ground :  That  James  Miller,  writer  in  Edinburgh,  to  whom  Helen  Matthison  had 
formerly  disponed  her  debt,  with  a  power  to  alter,  did,  upon  a  process  for  pa3rment 
against  John  Robertson,  use  inhibition  for  security  thereof ;  which  inhibition,  now 
that  James  Miller's  right  is  reduced,  accrues  to  David  Miller,  the  second  assignee ; 
because  the  power  to  alter,  reserved  to  Helen  Matthison,  in  her  assignation  to  James 
Miller,  made  his  right  to  be  of  the  nature  of  a  factory,  or  trust,  for  the  cedent ;  and 
any  dihgence  done  by  factors,  or  trustees,  accrues  to  the  constituents,  their  heirs 
or  assignees.  July  14,  1667,  Scot  v.  Sir  Laurence  Scot.  (Stair,  v.  1,  p.  472. 
See  Trust.)  And  it  has  been  frequently  found,  that  diligence,  used  by  donators 
of  forfeitures,  for  securing  the  subject  gifted  to  them,  accrued  to  the  forfeited  persons 
and  their  heirs,  restored  per  modum  jtistiticB,  without  necessity  of  assignation,  or 
conveyance,  by  the  donator. 

Answered  for  William  Duncan : — James  Miller's  inhibition  cannot  subsist  in 
the  person  of  David  ;  because,  Imo,  Though  inhibition  be,  in  some  sense,  a  real  burden 
upon  the  inhibited  person's  lands,  at  least  becomes  such  by  a  |)osterior  adjudication  ; 
yet,  as  to  the  inhibiter,  it  is  a  merely  personal  diligence,  reaching  only  deeds  done  to 
his  prejudice  ;  and  hath  no  effect  in  favours  of  third  parties,  not  deriving  right  from 
him.  2do,  Lihibition  is  effectual  to  the  inhibiter  himself,  only  in  so  far  as  concerns 
the  right  on  which  it  is  founded  :  Therefore,  this  inhibition,  founded  on  Helen  Matthi- 
son's  disposition,  is  without  any  foimdation  ;  now  when  that  disposition  is  annulled 
and  out  of  doors.  3tio,  James  Miller's  right  was  not  of  the  nature  of  a  factory,  or 
trost,  but  was  elicited  from  Helen  Matthison,  [40]  by  fraud  and  circumvention ; 
and  reduced  upon  that  head  ;  so  that  as  James  Miller's  right  was  null,  ab  initio,  the 
inhibition,  used  by  him,  was  null  in  consequence.  4to,  Granting  that  James  Miller 
was  a  factor  or  trustee  ;  yet  the  inhibition  being  used  eleven  years  after  that  trust, 
or  factory,  was  revoked  by  the  second  assignation,  in  favours  of  Ranie  and  David 
Miller,  intimated  by  a  summons  of  reduction  of  James'  right,  it  was  simply  null, 
and  cannot  be  effectual  to  any  person. 

The  Lords  found  the  inhibition  accresced  to  David  Miller,  the  second  assignee, 
redncer  of  the  disposition  in  favours  of  James,  unless  it  be  made  appear  that  the 
said  disposition  was  reduced  ex  capite  fraudis ;  in  which  case,  they  remitted  to  the 
Ordinary  to  hear  parties  procurators.  Fd.  Die.  v.  1,  p.  2.     Forbes,  p.  709. 


No.  11.       [49]  Trustees  of  Mungo  Graham's  Creditors  v.  John  Hyslop. 

August  3,  1753. 

An  adjudication,  contra  hereditatem  jacentem,  may  be  led  before  the  sheriff,  if  the  lands 

be  within  his  jurisdiction. 

David  Viscount  of  Stormonth,  anno  1662,  granted  an  heritable  bond  for  4000 
merks,  to  John  Carmichael,  and  the  heirs  therein  named,  obliging  himself  to  grant 
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infeftment,  "  in  all  and  sundry  his  lands,  heritages,  and  others  whatsoever,  pertain- 
ing to  him,  wherever  the  same  lie  in  this  kingdom,  for  an  annualrent  of  240  marks 
yearly,  to  be  uphfted  and  taken  f urth  of  the  readiest  mails,  profits,  and  duties  thereof, 
at  Whitsunday  and  Martinmas,  by  equal  portions  " :  And  the  bond  contains  a  precept 
of  sasine,  in  the  same  indefinite  terms.  This  bond,  upon  which  infeftment  never  was 
expede,  was  vested,  by  progress,  in  Mr.  Robert  Richardson,  writer  to  the  signet ; 
who,  having  died  insolvent,  Patrick  Chalmers,  one  of  his  creditors,  having  charged 
the  apparent  heir  to  enter,  brought  a  process  upon  the  passive  titles,  before  the  sheriff 
of  Edinburgh ;  and,  upon  the  renunciation  of  the  apparent  heir,  obtained  first  a 
decreet  cognitionis  causa ;  and  thereafter,  October  1701,  a  decreet  of  adjudication 
contra  hcsredUatem  jacentem,  in  the  same  court.  And,  according  to  the  practice  of 
the  sheriff -court  of  Edinburgh,  an  abbreviate  of  [50]  this  adjudication,  signed  by  the 
judge,  was  recorded  by  the  clerk  to  the  bills,  in  the  same  manner,  as  is  observed  with 
respect  to  abbreviates  of  adjudications,  pronounced  by  the  Court  of  Session,  pursuant 
to  the  regulations  1695  and  1696.  Under  this  adjudication,  the  trustees  for  the 
creditors  of  Mungo  Graham,  claimed  the  debt  contained  in  the  foresaid  heritable 
bond,  due  by  the  Viscount  of  Stormonth. 

On  the  other  hand,  John  Pringle,  upon  a  charge  to  enter,  brought  a  process  upon 
the  passive  titles,  against  the  apparent  heir,  before  the  Court  of  Session ;  and,  upon 
a  renunciation,  obtained  a  decreet  cognitionis  causa ;  and  thereafter,  a  decreet  of 
adjudication  contra  hcBreditatet^  jacentem,  anno  1703 ;  under  which  adjudication, 
John  Hislop  claimed. 

The  Viscount  of  Stormonth  brought  the  parties  to  debate  their  interest,  by  a 
multiplepoinding ;  where  it  was  objected  by  Hislop,  against  his  competitor,  Imo, 
That  the  sheriff  has  no  power  to  pronounce  an  adjudication  cognitionis  causa  ;  which 
is  an  extraordinary  remedy,  introduced  by  the  sovereign  court,  and  competent  only 
there.  2do,  That  the  Viscount  of  Stormonth  having  no  lands  within  the  shire  of 
Edinburgh,  the  sheriff  had  no  power  to  adjudge  this  heritable  bond,  which  has  an 
especial  reference  to  the  debtor  s  lands,  more  than  he  could  adjudge  the  lands  them- 
selves. It  was  answered  to  the  first,  That  a  jurisdiction  is,  de  praxi,  established  in 
the  sheriff  of  Edinburgh,  to  pronounce  decreets  of  adjudication  cognitionis  causa. 
To  the  second,  two  answers  were  made  :  Imo,  That  the  precept  of  sasine,  contained 
in  this  heritable  bond,  is  informal  and  null ;  because,  an  order  to  give  infeftment 
in  all  the  debtor's  lands  in  general,  is  not  sufficient  for  giving  infeftment  of  any  lands 
in  particular  ;  and  therefore,  this  bond  is  to  be  considered  in  no  other  light  than  as  a 
personal  bond,  like  a  bond  heritable  by  destination,  or  a  bond  secluding  executors. 
2do,  Supposing  the  precept  of  sasine  to  be  formal,  the  bond,  however,  before  infeft- 
ment, continues  to  be  a  personal  right ";  and  for  that  reason,  might  regularly  be  ad- 
judged from  the  apparent  heir,  renouncing  within  that  jurisdiction  where  the  apparent 
heir  had  a  forum. 

The  Lords  were  all  of  opinion,  That  a  precept,  to  give  infeftment  in  lands,  described 
in  general  to  belong  to  the  granter  of  the  precept,  is  a  sufficient  warrant  to  give  in- 
feftment in  every  particular  tenement ;  which,  by  production  of  the  granter's  infeft- 
ment, is  vouched  to  come  under  the  general  description.  They  were  also  of  opinion. 
That  the  heritable  bond  in  question,  being  a  jus  ad  rem,  granted  for  no  other  end  than 
to  estabhsh  a  land  security,  must  be  subjected  to  the  same  jurisdiction,  to  which 
the  lands  are  subjected.  And  accordingly,  the  following  interlocutor  was  pronounced  : 
"  The  Lords  sustain  the  objection  to  the  decreet  of  adjudication,  obtained  before 
the  sheriff  of  Edinburgh ;  viz.  That  the  lands  of  the  debtor,  in  the  heritable  bond, 
lay  all  out  of  the  sheriff's  jurisdiction." 

With  regard  to  the  preliminary  point,  of  the  power  of  a  sheriff  to  pronounce  an 
adjudication  contra  hcBreditatem  jacentem,  the  following  argument  will  evince  that 
he  has  this  privilege.  A  general  charge  to  enter  heir,  bears,  "  That  where  [51]  the 
complainer  has  sundry  actions  to  intent  at  his  instance,  as  well  before  the  Lords  of 
Session,  as  other  inferior  judges,  &c."  Ergo,  a  decreet  cognitionis  causa,  before  the 
sheriff,  upon  the  heir's  renunciation,  is  valid.  And,  of  consequence,  the  sheriff  must 
have  a  power  to  put  such  a  decreet  in  execution,  in  the  only  manner  possible  ;  which 
is  by  an  adjudication  cognitionis  causa.  Nor  is  this  an  extension  of  the  power,  which 
the  sheriff  has  by  the  common  law.  By  the  act  36,  Pari.  1469,  it  appears,  that  the 
sheriff,  after  pronouncing  decreet  upon  the  brieve  of  distress,  proceeded,  by  his  own 
authority,  not  only  to  poind  the  moveables,  but  also  to  apprise  the  land. 
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With  regard  to  the  second  point ;  what  settled  my  opinion,  was  the  case  of  a 
purchaser  entering  into  possession  upon  a  disposition,  containing  procuratory  and 
precept,  without  actual  mfeftment.  The  lands  he  within  one  county,  and  the  pur- 
chaser dies  in  another  county,  where  he  had  his  domicile.  It  ajppears  evident,  in 
this  case,  that  the  sheriS,  within  whose  jurisdiction  the  lands  lie,  is  the  only  inferior 
judge  competent  in  this  case  to  pronounce  a  decreet  of  adjudication  cognitionis  causa  ; 
lor  the  disposition,  which  has  no  other  operation  or  efiect,  than  merely  to  be  a  title 
to  the  lands,  cannot  be  considered  as  a  separate  and  independent  subject,  to  be 
attached  by  any  sort  of  execution,  but  that  which  affects  the  land.  In  general,  title- 
deeds  are  not  a  subject  for  execution.  The  land  is  taken  in  execution,  which  belongs 
to  the  debtor  ;  and  the  same  right  is  conveyed  to  the  creditor,  which  the  debtor  had, 
complete  or  incomplete ;  and  with  the  land,  the  debtor's  title  is  conveyed,  as  an 
accessory,  of  whatever  nature  the  title  be.  The  point  would  be  more  doubtful,  in 
the  case  of  an  obligation  to  grant  infeftment  without  a  precept.  (See  Jubisdiction. — 
Sasine.)  Select  Dec.  p.  65. 


No.  4,    [62]  Creditors  of  Sir  Thomas  Wallace-Dunlop  v.  Messrs.  Brown  and 
CoLUNSON,  Bankers  in  London.    November  14,  1781. 

Adjudication  decreed,  in  security  of  contingent  claims. 

Sir  Thomas  Wallace  sold  a  part  of  his  lands  to  Messrs.  Brown  and  Collinson,  at 
twenty-nine  years'  purchase,  according  to  a  signed  rental ;  which  Sir  Thomas  became 
bound  to  warrant  for  twenty-seven  years. 

Upon  this  obligation  of  warrantee,  Messrs.  Brown  and  Collinson  led  an  adjudica- 
tion in  security  against  Sir  Thomas's  other  lands  and  estates ;  to  which,  in  the  ranking 
of  Sir  Thomas's  creditors,  it  was 

Objected  by  the  creditors :  No  illiquid  debt  can  be  secured  by  adjudication ; 
Eiskine,  b.  2,  tit.  12,  §  9  ;  Stair,  b.  3,  tit.  2,  §  15.  An  adjudication  in  security  is  of 
that  sort  which  has  come  in  place  of  apprisings ;  with  this  difference  only,  [63]  ^^^ 
the  legal  never  expires.  It  is,  therefore,  properly  a  sale  under  a  perpetual  power 
of  redemption  ;  but  still  it  is  a  sale  ;  and  as  such  requires  a  liquid  price.  The  adjudi- 
cation in  question,  however,  is  founded  on  as  a  security,  not  only  for  the  deficiencies 
alleged  to  have  been  already  incurred,  and  which  have  not  been  liquidated  by  any 
decree,  but  also  for  deficiencies,  which  do  not  now,  and  may  never  exist. 

Answered  by  the  adjudgers :  It  is  admitted,  that  an  adjudication  for  payment 
cannot  proceed,  except  upon  a  liquid  debt.  But  this  rule  does  not  hold  with  respect 
to  adjudications  in  security.  And  the  reason  of  the  distinction  is  obvious.  By  the 
old  form  of  apprisings,  as  much  of  the  debtor's  heritage  was  given  to  the  creditor 
as  was  reckoned  eqmvalent  to  his  debt ;  and  unless  the  debt  was  liquid,  the  sheriff 
could  not  possibly  determine  what  quantity  of  lands  it  was  proper  to  make  over. 
The  same  reason  holds  in  special  adjudications  upon  the  first  alternative  of  the  act 
1672  :  and,  even  in  general  adjudications  for  payment,  it  is  necessary  that  the  debt 
should  be  liquid,  in  order  that  the  debtor  may  know  the  precise  amount  of  the  re- 
demption-money. 

But  these  reasons  do  not  apply  to  adjudications  in  security :  for  though  they 
are  always  general,  and  extend  to  the  debtor's  whole  heritage ;  yet,  as  the  legal 
never  expires,  the  property  can  never  be  thereby  transferred  to  the  adjudger.  Neither 
is  it  here  necessary,  that  the  debtor  should  Imow  the  precise  amount  of  the  debt ; 
because  he  may  at  any  time  recover  his  lands,  upon  shewing  that  the  creditor  has 
been  fully  satisfied. 

Accordingly,  this  sort  of  adjudication  has  ever  been  considered  as  a  competent 
way  of  affecting  the  debtor's  heritage,  in  security  of  such  debts  as  can  only  be  liqui- 
dated, de  anno  in  annum,  or  of  such  as  cannot  properly  be  the  foundation  of  an  adjudi- 
cation for  payment.  Thus,  a  widow  may  adjudge  in  security  of  her  liferent ;  a 
cautioner  in  security  of  his  relief ;  and  a  purchaser  in  security  of  his  warrandice  ; 
Bankton,  b.  3,  tit.  2,  §  78  ;  Hamilton  v.  Chiesly,  24th  February  1675.  (See  Adjudi- 
cahok  in  Implement)  Bruce  t;.  Hepburn,  2d  January  1684,  observed  by  Fountainhall 
MOB.  I,  1* 


10  ADJUDICATION   AND   APPRISING  MOB.  110. 

and  Falconer)  (No.  1,  h.t.)-  These  several  claims  are  not  more  liquid  than  the  present. 
Like  it  they  are  contingent  on  future  events  ;  but  they  are  all  equally  capable  of  being 
secured  by  adjudication. 

The  Court  had  no  difficulty  upon  the  competency  of  the  adjudication,  as  a  security 
for  both  the  past  and  the  future  deficiencies  ;  and  therefore  "  repelled  the  objection." 

Lord  Reporter,  Westhall. — For  the  Objectors,  J.  Swinton. — Alt.  Robertson. — 

Clerk,  Orme. 

Law.  FoL  Die.  v.  3,  p.  2.    Fac.  Col.  No.  1,  p.  1. 


No.  25.    [110]  Maxwell  of  Dalswinton  and  Riddbll  of  Glenriddell  v.  Maxwell  of 

Barncleugh.     February  5, 1743. 

Pluris  petitio  is  only  inferred  from  the  decree,  not  from  the  libel. 

The  objection  to  an  adjudication,  that  the  libel,  upon  the  first  alternative,  con- 
cluded, that  the  lands  should  be  adjudged,  corresponding,  not  only  to  the  principal 
sum  and  annualrents,  and  fifth  part  more,  but  also  to  the  penalty,  was  not  sustained, 
even  to  the  effect  of  opening  the  legal ;  in  respect,  the  adjudication  proceeded,  not 
on  the  said  first  alternative,  but  upon  the  second. 

For,  even  though  there  had  been  the  like  error  in  libelling  upon  that  alternative, 
on  which  the  adjudication  did  proceed,  yet  if,  when  the  decree  came  to  be  pronounced, 
that  error,  of  pluris  petitio,  had  been  rectified,  and  decree  only  sought,  and  obtained, 
for  the  sums  truly  due,  the  error,  in  the  libel,  would  have  been  no  nullity. 

Fd.  Die.  V.  3,  p.  4.    KUkerran  (Adjudication),  No.  14,  p.  10. 


No.  35.      [122]  The  Creditors  of  Neil  Macneil  v.  James  Saddler.    March  7,  1794. 

An  adjudication  found  to  be  null,  which  was  led  upon  a  decree  for  payment  of  the 
random  sum  of  £10,000  ;  although  it  reserved  all  objections  contra  execuiionem  ; 
no  proof  of  the  debt  having  been  produced  when  the  decree  was  obtained  ;  and 
the  sum  really  due  having  turned  out  to  be  only  £800,  lOs.  7-i*^d.,  currency 
of  St.  Christopher's. 

William  Saddler,  of  the  island  of  Nevis,  merchant,  in  1758,  entered  into  copartner- 
ship with  Neil  Macneil.  Their  trade  was  carried  on  in  the  island  of  St.  Christopher's, 
under  the  management  of  the  latter,  who,  upon  the  dissolution  of  the  company, 
in  1761,  was  entrusted  with  winding  up  their  affairs. 

In  1763,  Macneil  eloped  from  St.  Christopher's,  carrying  with  him  effects  belong- 
ing to  the  company,  to  a  considerable  amount. 

Saddler,  knowing  that  Macneil,  at  this  time,  had  heritable  bonds,  for  £6722  sterling, 
over  the  estate  of  Taynish,  in  Scotland,  sent  a  power  of  attorney  to  a  man  of  business 
in  Edinburgh  ;  and,  at  the  same  time,  desired  him  to  attach  these  bonds  for  payment 
of  the  large  balance  which  he  then  imagined  Macneil  owed  him.  Having,  however, 
no  access  to  the  company  books,  which  were  in  Macneil's  custody,  he  had  no  means 
of  ascertaining  the  amount  of  his  claim  against  him.  His  information  to  his  agent 
here  was,  consequently,  in  very  general  terms  :  "  That  Macneil,  after  receiving  every 
shilling  he  could,  had  eloped  from  this  island,  and  carried  with  him  £7000  or  £8000, 
and  had  taken  protection  in  the  Danish  island  of  St.  Croix ;  where  he  is  not  only 
protected,  by  that  government,  in  his  person,  but  his  effects  ;  by  which  his  creditors 
will  be  defrauded  of  their  money;  amongst  whom,  I  am  the  most  considerable 
sufferer." 

Without  receiving  any  farther  information  from  Saddler,  his  agent  executed 
an  arrestment,  jurisdictionis  fundandw  causa ;  and,  on  the  24th  February  1764, 
raised  a  summons  of  constitution  against  Macneil,  for  pajnnent  of  the  random  sum 
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of  £10,000;    which,  it  was  stated,  "  would  appear  to  be  due  to  the  pursuer,  upon 
a  just  count  and  reckoning." 

When  the  summons  came  into  Court,  appearance  was  made  by  the  defender's 
attorney,  who  denied  the  hbel ;  and  stated,  '^  That  it  was  led  for  a  random  sum, 
unsupported  by  evidence."  To  which  it  was  answered,  That  there  were  already 
adjudications  led  against  the  defender;  and  that,  therefore,  in  order  to  put  the 
[123]  purauer  in  pan  casu  with  them,  it  was  necessary  that  decree  should  be  pronounced, 
reserving  all  defences  cojUra  executionem.  Accordingly,  in  February  1765,  a  decree 
was  obtained  imder  this  reservation. 

Saddler's  agent  soon  after  raised  a  summons  of  adjudication,  narrating  the  decree 
of  constitution,  and  the  reservation  which  it  contained  ;  and,  on  the  8th  August  1765, 
he  obtained  a  decree,  adjudging  Macneil's  interest  in  the  estate  of  Taynish,  for  pay- 
ment of  the  accumulated  sum  of  £10,724  sterling. 

In  1780,  this  adjudication  was  produced  as  an  interest  for  James  Saddler,  the 
heir  of  William,  in  the  ranking  of  Taynish  ;  but,  as  the  decree  of  constitution  had 
proceeded  without  any  evidence  of  the  debt,  the  company  books,  which  had  been 
recovered  from  Macneil,  were  transmitted  to  this  country  ;  and  a  remit  having  been 
afterwards  made  to  an  accountant,  to  ascertain  the  precise  balance  due  by  Macneil ; 
the  accountant  made  a  report,  that  no  more  than  £800,  10s.  7Y*^d.,  currency 
of  St.  Christopher's,  was  due. 

The  other  adjudgers,  of  Macneil's  bonds  on  the  estate  of  Ta3mish,  contended, 
That  the  adjudication  was  null  in  toto  ;  and 

Pleaded,  Imo,  The  decree  of  constitution,  and,  of  consequence,  the  adjudication, 
is  fundamentally  void,  as  having  been  obtained  without  any  proof  of  the  debt ; 
(See  Proof.)  Neither  will  the  reservation  which  it  contains,  of  all  objections  contra 
Gcecutionem,  support  it.  The  only  cases  where  such  reservations  have  any  efiect, 
are  those  requiring  dispatch,  where  the  pursuer  shews  proof  of  his  libel,  ex  facie  legal 
and  sufficient,  and  the  defender  states  defences  which  cannot  be  instantly  verified. 

2do,  Supposing  it  had  been  competent  for  Mr.  Saddler  to  have  adjudged,  he  mis- 
took the  proper  form. 

As  his  claim  was  illiquid  and  contingent,  in  place  of  adjudging  for  payment  on 
the  act  of  1672,  he  ought  to  have  led  an  adjudication  in  security,  the  legal  of  which 
never  expires ;  President  Falconer,  No.  102.  (See  What  Subjects  are  carried  by 
Adjudication)  ;  Forbes,  12th  July  1711,  Blaw  against  his  Father.  (See  Provisions 
to  Heirs  and  Children) ;  Fac.  Coll.  16th  February  1759,  Nisbet  v.  Stirling.  (See 
Adjudication  in  Security)  ;  14th  November  1781,  Brown  and  Collinson  v.  the 
other  Creditors  of  Sir  Thomas  Wallace.     (See  Adjudication  in  Security.) 

3tio,  The  extravagant  pluri^  feiitio  would  of  itself  be  fatal  to  the  adjudication,  even 
if  it  were  otherwise  unexceptionable.  It  is  led  for  £10,724  sterling ;  and  it  turns 
out,  that  there  is  only  £800, 10s.  7^d.,  currency,  due. 

In  adjudications  upon  the  act  1672,  as  well  as  in  the  old  apprisings,  the  debt,  for 
which  the  lands  are  adjudged,  is,  in  law,  held  to  be  a  price  commensurated  to  their 
value,  for  which  the  lands  are  sold  under  reversion  ;  and,  as  it  does  not  follow,  that 
because  the  debtor  allows  them  to  be  adjudged,  and  sold  for  a  particular  sum,  he 
would  have  done  so,  if  the  sum  had  been  less,  the  consequence  must  be,  that  an  adjudi- 
cation ought  to  be  set  aside,  when  the  debt  turns  out  to  be  less  than  the  [124]  sum 
adjudged  for.  Accordingly,  in  practice,  a  pluris  feiitio  is  always  fatal  to  the  diligence, 
as  a  proper  adjudication.  In  very  favourable  cases,  indeed,  such  as  where  partial 
payments  have  been  made  without  the  knowledge  of  the  creditor,  or  where  the  debt 
is  found  to  be  less  than  what  was  supposed,  in  consequence  of  the  subsequent  decision 
of  points  of  law,  it  is  sustained  as  a  security  for  the  debt,  without  the  accumulations  ; 
but  this  is  converting  it  into  a  right  of  a  quit«  different  nature,  and  may  be  regarded 
as  one  of  the  strongest  exertions  of  the  nobile  offlcium  of  the  Court.  In  cases  hke  the 
present,  however,  where  the  pluris  petitio  is  considerable,  and  where  there  is  no  plea  of 
favour  on  the  part  of  the  creditor,  the  adjudication  is  always  reduced  in  toto  ;  Fac. 
Col.  16th  December  1760,  Creditors  of  Brown  v.  Gordon  (No.  30,  h.t.) ;  4th 
February  1784,  Apparent  Heir  of  Porteous  v.  Sir  James  Nasmith  (No.  34,  h.t.). 

Answered,  Imo,  The  debt,  for  which  the  adjudication  was  led,  arose,  not  from 
any  clear  document  by  which  its  amount  could  be  instantly  verified,  but  from  a 
fraudulent  act  on  the  part  of  Macneil,  which  made  it  impracticable  for  Saddler  to 
give  his  attorney,  in  this  country,  precise  information  respecting  the  extent  of  the 
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balance  due  to  him,  or  to  transmit  any  vouclier  for  instructing  it.  And,  as  other 
creditors  of  Macneil  were  adjudging  the  fund  in  medio,  the  year  and  day  must  necea- 
sarily  have  elapsed,  before  more  accurate  information  could  have  been  got  from 
the  West  Indies.  In  this  situation,  the  adjudging  for  a  random  sum,  reserving  all 
defences  contra  exeoutionem,  was  a  measure  justified  by  the  necessity  of  the  case  ; 
as  otherwise,  the  preference  given  to  adjudications  within  year  and  day,  would  often 
amount  to  an  absolute  exclusion  of  just  creditors  residing  in  foreign  countries. 

2do,  The  adjudication  in  question  was  substantially  one  in  security ;  for,  as  it 
proceeded  on  a  decree  of  constitution,  containing  a  reservation  of  all  defences  contra 
executionem^  it  appeared,  ex  faciei  to  have  been  obtained  for  a  debt,  not  yet  properly 
liquidated.  The  legal,  therefore,  could  never  expire ;  it  being  thus  admitted,  that 
the  sum  which  the  debtor  was  to  pay,  in  order  to  redeem  it,  was  to  be  the  subject 
of  after  discussion. 

3tio,  When  adjudications  were  substituted  in  place  of  apprisings,  although  they 
still  bore  the  form  of  sales  under  redemption,  they  came  in  reality  to  be  considered 
merely  as  securities  for  debt ;  and  hence  the  voiding  an  adjudication  in  toto,  on  account 
of  a  pluris  petitio,  became  as  unnecessary  as  it  was  rigorous.  If  led  for  more  than 
the  real  debt,  nothing  can  be  more  simple  than  to  reduce  it,  qiM>ad  excessum,  allowing 
it  to  subsist  as  a  security  for  what  is  justly  due.  Accordingly,  for  a  long  time  past, 
the  practice  has  been  merely  to  restrict  the  adjudication  to  that  sum,  striking  ofi 
penalties  and  accumulations ;  Kilkerran,  p.  17,  6th  November  1747,  Ross  v. 
Balnagown  and  Davidson  (No.  27,  h.t.) ;  3d  December  1751,  Creditors  of  Castle 
Sommerville  v.  Lookup  (No.  28,  h.t.). 

The  Lord  Ordinary  reported  the  cause,  on  informations. 

Observed,  on  the  Bench  :  Where  grounds  of  debt  are  produced,  and  there  is 
[125]  ^ot  sufficient  time  to  discuss  defences  stated  against  them,  decree  ought  to  be 
pronounced,  reserving  all  objections  contra  executionem.  But  here  the  adjudication 
proceeded  on  a  decree  pronounced,  without  any  evidence  of  the  debt.  In  such  a 
case,  the  pursuer  must  take  care  that  his  demand  be  not  beyond  what  is  justly  due  ; 
whereas,  here  the  pluris  pelitio  is  perhaps  the  greatest  that  has  ever  occurred  in  this 
Court.  Creditors  taking  decrees  for  random  sums,  with  a  view  to  adjudge,  should 
always  conclude  for  less  than  the  real  amount  of  their  claim ;  or,  if  they  wish  to 
take  every  chance,  they  should  separate  the  sum  clearly  due  to  them  from  that  for 
which  they  have  only  a  doubtful  claim,  and  make  a  distinct  conclusion  for  each. 

The  Court  unanimously  "  sustained  the  objections  to  William  Saddler's  adjudi- 
cation ;  and  found,  That,  in  virtue  thereof,  James  Saddler  is  not  entitled  to  be  ranked 
upon  the  subject  in  question." 

Lord  Ordinary,  Craig. — For  Saddler,  Solicitor-General  Blaib,  John  Clerk. — For 
MacneiFs  other  Creditors,  M.  Ross,  Morthland. — Clerk,  Home. 

Davidson,  Fd,  Die.  v.  3,  p.  6.    Fac,  Cd,  No.  113,  p.  250. 


No.  16.    [148]  James  Blair  and  John  Nairn  v.  Robert  Freebairn.    July  22, 1737. 

The  office  of  King's  printer  granted  to  a  person,  his  heirs  and  assignees,  found 

to  be  adjudgeable. 

The  question  betwixt  these  parties  was,  Whether  or  not  a  gift  from  the  Crown 
to  the  said  Robert  Freebairn,  his  heirs,  assignees,  and  substitutes,  of  being  the  Ejng's 
sole  printer  for  41  years,  was  adjudgeable  ?  The  arguments  urged  for  the  defender 
were.  That  every  debtor  ought  to  dispone  in  satisfaction  of  a  just  debt,  and,  if  he 
refused,  the  law  would  do  it  for  him  ;  but,  where  he  could  not,  the  law  cannot  inter- 
pose. It  was  further  pleaded,  in  general.  That,  if  a  right  may  be  assignable,  but  not 
without  the  consent  of  a  third  party,  no  creditor,  until  such  consent  is  obtained,  can 
pretend  to  adjudge,  under  colour  that  his  debtor  unjustly  refuses  to  assign. 

It  was  likewise  argued :   That  there  are  several  offices,  where  a  delectus  personcB 
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is  absolutely  necessary  ;  and,  to  intrust  the  officer  with  chusing  his  successor  in  such 
offices,  woidd  be  dangerous  to  the  constitution  :  e.g.  To  suppose  a  bench  of  judges, 
who  had  right  to  their  offices  by  dispositions  or  adjudications,  would  be  absurd.  It 
is  true,  there  is  no  statute  concerning  this  matter  ;  but,  where  personal  qualifications 
are  necessary,  incroachments  against  this  rule  are  secured  by  the  law  of  common 
sense  and  public  utility.  And,  if  a  grant  of  them  were  given  to  assignees,  it  is  believed, 
such  a  clause  would  have  no  effect.  Now,  to  apply  these  things  to  the  case  in  hand, 
it  may  not  be  improper  to  observe,  that,  although  monopolies  are  reckoned  illegal, 
and  a  great  grievance  to  the  subject,  yet  the  necessity  of  government,  and  the  good 
of  the  nation,  forced  a  monopoly  to  the  King's  printer  ;  for,  if  irreli^ous  and  heretical 
persons  had  the  power  of  publishing  religious  books,  seeds  of  schisms  and  heresies 
would,  with  great  ease,  be  sown,  to  the  subversion  of  religion  ;  or,  if  seditious  persons 
had  a  power  of  printing,  for  acts  of  Parliament,  what  they  thought  fit,  dangerous 
consequences  might  follow  ;  which  made  it  necessary,  that  the  sole  right  of  printing 
should  be  in  one  appointed  by  the  Crown  :  So  that,  from  the  nature  and  circum- 
stances of  this  office,  it  cannot  be  adjudged.  Besides,  if  this  is  allowed,  the  conse- 
quence would  be,  that  a  taylor  would  become  the  King's  smith,  and  vice  versa ; 
though  both  offices  were  [149]  given  (or  are  supposed  to  be  given),  to  persons  who  are 
in  a  condition  properly  to  discharge  the  duty  of  the  office,  and  which  is  supposed 
here,  as  appears  from  the  preamble  to  this  grant. 

It  is  a  separate  question.  Whether  or  not,  if  a  salary  were  annexed  to  an  office, 
the  salary  might  be  adjudged  ;  as  the  profits  which  arise  to  the  King's  printer,  might, 
by  diligence,  be  carried  off  by  his  creditors  ;  but  the  office  itself  can  never  be  conveyed 
m  Ihat  manner.  Indeed,  a  Eong's  printer  may  enter  into  articles  of  agreement  con- 
cerning the  profits,  which  he  may  be  compelled  to  stand  to  ;  but  he  can  no  more  be 
denuded  of  his  office  by  adjudication,  or  disposition,  than  a  burgess  can  of  burgesship, 
or  any  other  person  of  the  freedom  of  an  incorporation. 

And  as  the  freedom  of  a  burgh,  or  of  an  incorporation,  cannot  be  conferred  without 
ibe  consent  of  the  community  or  incorporation  ;  so  none  can  be  King's  printer  without 
the  consent  of  the  Sovereign.  Nor  is  it  any  objection,  that  this  grant  is  to  assignees  ; 
because,  in  consistence  with  the  rest  of  the  gift,  they  cannot  extend  further  than 
substitutes,  who  are  likewise  mentioned,  and  for  whom  the  defender  is  answerable. 
But,  even  supposing  assignees  did  mean  something  different  from  substitutes,  it  would 
reach  no  farther  than  assignations,  with  consent  of  the  Crown  :  For,  to  suppose  the 
defender  could  dubb  every  one  he  pleased  with  being  Ejng's  printer,  and  put  it  in  the 
power  of  a  street-cadie  to  print  Bibles  and  acts  of  Parliament,  can  never  be  supposed  to 
have  been  the  meaning  of  the  Crown. 

Answered  for  the  pursuers  :  There  is  no  right  whatsoever,  which  is  in  patrimonio 
'  and  descends  to  heirs,  that  can  be  with-holden  from  creditors,  as  they  have  a  right  to 
affect  eveiy  such  subject  belonging  to  their  debtor,  whether  it  goes  to  assignees  or 
not :  But  here  the  grant  is  expressly  conceived  to  assignees  :  Therefore,  it  is  odd  to 
plead,  it  cannot  be  assigned,  without  a  new  consent  from  the  Crown,  when,  by  such 
construction,  there  could  be  no  meaning  at  all  in  adding  assignees  ;  seeing,  without 
that  addition,  an  assignation,  founded  on  such  consent,  would  be  valid.  At  the  same 
time,  it  can  be  no  doubt,  there  are  many  offices  which  would  be  monstrous  to  suppose 
transmissible,  either  to  heirs  or  assignees ;  but  where  an  office  is  granted  to  these,  or 
either  of  them,  it  is  a  proof  that  personal  skill  and  fitness  was  not  the  motive  of  malang 
such  a  grant,  else  it  would  never  have  been  communicable  to  persons  unknown  to  the 
granter.  Such  a  gift  partakes  more  of  the  nature  of  a  right  and  privilege,  than  of  an 
office  of  trust ;  and  this  is  the  case  of  grants  which  do  not  necessarily  require  to  be 
exerced  by  the  patentee  himself,  but  may  be  sufficiently  executed  by  others. 

The  defender's  anxiety  to  prevent  the  printing  of  heretical  or  seditious  books, 
is  unnecessary  in  the  present  question,  because  such  abuse  is  not  to  be  supposed ; 
and,  if  it  were,  it  could  not  be  guarded  against  by  excluding  assignees  or  adjudgers, 
as  the  first  patentee  might  be  guilty  of  such  an  abuse  as  well  as  an  adjudger.  Nor  is 
it  a  good  answer.  That  he  is  entrusted  by  the  Crown  ;  for,  besides  that  one  may 
counteract  his  trust,  it  is  idle  to  talk  of  that,  where  the  grant  is  to  heirs  [150]  ^^^ 
must  be  unknown  to  the  granter,  and  consequently  cannot  be  the  objects  of  a  particular 
idedus  or  trust  reposed  in  them. 

The  instance  of  the  offices  of  the  King's  taylor  or  smith  do  not  apply  ;  seeing,  if 
these  were  granted  to  assignees,  they  behoved  likewise  to  fall  to  adjudgers.    Neither 
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is  the  case  of  a  burgess,  or  member  of  an  incorporation,  to  the  point,  unless  it  could 
be  shown,  that  such  privileges  were  transferrable  to  assignees  :     At  any  rate,  it  is 
jus  tertii  for  the  defender  to  make  this  objection  to  his  own  creditors. 
The  Lords  found  the  office  of  King's  printer  adjudgeable. 

^oZ.  Z)ic.  V.  3,  p.  9.     C.^ome,  No.  68,  p.  116. 


No.  17.         Sir  Alexander  Cockburn  v.  Creditors  of  Langton.    July  10,  1747. 
The  office  of  principal  Usher  to  the  King,  found  to  be  adjudgeable. 

The  office  of  principal  Usher  to  the  King,  was  granted  heritably  to  the  predecessor 
of  Sir  Alexander  Cockburn  of  Langton.  What  was  the  precise  date  of  the  original 
grant,  does  not  with  certainty  appear  ;  but  there  is,  in  the  records,  a  grant  by  King 
Robert  the  II.  ratified  in  Parliament,  to  Alexander  de  Cockburn,  therein  designed, 
"  dilecto  nostro  armigero."  This  grant  dispones  to  him  the  three  baronies  of  Bolton, 
Caridden,  and  Langton,  in  free  forestry  and  warren,  with  the  burgh  of  barony  ;  and 
then  adds,  "  Itaque  quod  dictus  Alexander,  hseredes  vel  assignati  sui  intersit  vel 
intersint  tres  sectas  capitales,  viz.  Sectam  itineris  justiciarii  tent,  inter  vicecomitatum 
de  Berwick  super  Tuedam,  sectam  itineris  justiciarii  tent,  apud  Edinburgh,  et 
Parliamentum  nostrum  tent,  apud  Sconam  :  et  quod  dictus  Alexander  vel  hseredes 
sint  principales  ostiarii  nostri  ad  nostra  Parliamenta,  generalia  concilia,  et  festa, 
capiendo  de  nobis  et  successoribus  nostris  per  dictum  tempus,  liberationem  pro  duobus 
armigeris,  duobus  arcutenentibus,  cum  gladiferis  et  equis  pertinentibus  eisdem."  And 
the  charter  contains  a  reddendo  of  a  pair  of  gilded  spurs  of  blanch  farm,  pro  omni  alio 
(mere.  From  the  1647,  downward,  there  is  a  connected  progress  of  grants  from  the 
crown,  of  the  said  office,  to  Sir  Alexander's  predecessors,  and  their  heirs-male  ;  with 
this  variation,  by  charter  under  the  Great  Seal  in  the  1674,  that  there  is  a  fee,  or 
yearly  pension  of  £250  sterling,  annexed  to  the  office,  in  place  of  the  livery,  or  main- 
tenance formerly  given  to  principal  usher's  attendants,  to  his  esquires,  archers,  sword- 
bearers,  and  his  and  their  horses,  and  their  grooms. 

The  creditors  of  Langton,  who  had  adjudged  the  office,  as  well  as  the  land  estate, 
having  brought  a  ranking  and  sale  of  the  estate,  comprehending  the  said  heritable 
office,  and  the  fees  thereof,  Sir  Alexander,  apparent  heir  male  of  the  family,  being 
advised  that  this  office  was  a  right  annexed  to  the  person,  and  not  to  the  estate,  and 
consequently  not  transmissible  by  voluntary  conveyance,  nor  by  legal  diligence, 
brought  a  declarator  to  have  it  found  and  declared,  "  That  this  office  is  not  a  patri- 
monial estate,  capable  to  be  aliened  from  the  family,  or  to  [151]  be  afiected  by 
creditors  ;  but  that  it  must  descend  to  the  heirs  of  the  family  in  their  right  of  blood, 
and  that  the  pursuer's  taking  and  holding  this  office  cannot  subject  him  to  the  debts 
of  his  predecessors." 

In  support  of  these  conclusions,  the  arguments  urged  for  the  pursuer  were  what 
follow.  Property,  no  doubt,  implies  a  power  of  disposal,  whether  the  subject  of  the 
property  be  land,  moveables,  or  an  office.  But,  by  the  establishment  of  the  feudal 
law,  which  comprehended  offices  as  well  as  lands,  the  superior  was  understood  pro- 
prietor, and  the  vassal  had  nothing  but  the  ususfructus,  or  the  use  of  the  subject. 
The  grant  made  to  the  vassal  of  the  land  was  not  understood  an  alienation  of  the 
property,  but  only  a  right  to  enjoy  the  fruits  instead  of  wages,  to  enable  him  to  per- 
form the  services  contained  in  the  grant.  At  first,  these  grants  were  during  pleasure  ; 
they  were  afterwards  continued  for  life  ;  and  at  last  extended  to  the  grantee's  male 
descendents.  Accordingly,  when  a  vassal  died,  his  right  of  usufruct  died  with  him ; 
and  his  son  had  no  other  right  to  the  land,  but  what  depended  upon  the  superior's 
obligation,  contained  in  the  original  feudal  right,  to  renew  the  grant  in  favour  of  the 
grantee's  male  descendents.  This  claim  was  competent  to  the  heir,  not  as  deriving 
any  right  from  his  ancestor,  but  as  creditor  to  the  superior.  See  2d  of  Statutes, 
Rob.  1,  cap.  6,  which  directs  the  manner  of  laying  this  claim. 

Among  the  Romans,  where  lands  were  allodial,  an  heir  claimed  the  land  in  right 
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of  his  ancestor  ;  and  there  was  necessary  an  aditio  hcBredUatiSy  to  be  a  legal  and  public 
testimony  of  the  heir's  will,  to  subject  himself  to  all  the  ancestor's  debts  and  engage* 
ments,  which  was  a  necessary  consequence  among  them  of  an  heir's  taking  up  an 
ancestor's  estate.  An  aditio  hcBreditatis  was  not  necessary  among  us,  nor  is  such  a 
form  known  in  our  old  law.  With  regard  to  moveables,  if  they  were  not  conveyed 
by  testament,  the  church  had  the  management  and  distribution.  And  as  to  land, 
the  heir  might  safely  demand  a  renovation  of  the  feu  from  the  superior,  without  any 
form  of  aditio  ;  because  an  heir,  by  this  new  grant,  became  only  subjected  to  perform 
the  feudal  services  to  the  superior,  without  being  liable  for  any  of  his  ancestor's  debts. 
As  he  took  nothing  in  the  right  of  his  ancestor,  there  was  no  foundation  in  law  nor 
equity,  to  burden  him  with  his  ancestor's  debts.  After  the  Roman  law  was  intro- 
duced into  Scotland,  the  great  regard  paid  to  that  law  among  the  modern  nations 
in  Europe,  led  us  by  degrees  to  vary  the  principles  of  our  old  law,  so  as  to  accommo- 
date them,  as  much  as  possible,  to  this  new  adopted  law.  Thus,  a  special  service  is 
commonly  held  to  be  the  form  of  aditio  in  land  estates.  But  when  we  consider  the 
thiog  attentively,  we  will  find,  that  a  special  service  is  not  at  all  of  the  nature  of  an 
aditio  hcBreditaiis,  to  transmit  the  defunct's  right  into  the  person  of  his  heir :  The 
whole  procedure  of  it  shows,  that  it  is  intended  for  no  other  purpose,  but  to  obtain  a 
renewal  of  the  feu  from  the  superior,  and  to  derive  a  right  from  him,  not  at  all  from 
the  defunct. 

By  the  feudal  law,  and  by  the  practice  of  this  country,  an  heir  of  ward-land  is 
not  entitled  to  demand  a  renovation  of  the  feu  from  the  superior,  till  he  be  of  [152]  ^uU 
age  for  performing  the  services  for  which  the  land  was  granted  to  his  family.  By 
the  common  principles  of  law,  a  minor  is  entitled  to  take  up  his  father's  right,  as 
well  as  a  major  is.  Here  a  minor  has  no  claim  to  the  land  ;  which  proves  that  he 
derives  no  right  from  the  predecessor.  His  claim  lies  against  the  superior,  who,  in 
the  original  covenant,  gave  the  land  to  the  vassal  and  his  male  descendents,  upon 
condition  of  his  military  service,  and  for  maintaining  them  during  their  service.  But 
it  is  implied  in  such  a  grant,  that  the  superior  is  not  bound  to  give  his  land  to  an  heir 
who  is  not  capable  to  bear  arms  ;  and  therefore  he  is  not  bound  to  give  the  heir  posses- 
sion till  he  be  of  full  age,  when  he  is  understood  fit  for  war. 

Thus  a  vassal,  by  the  feudal  law,  is  in  reality  but  a  liferenter,  or  usufructuarius^ 
as  much  after  heirs  were  introduced  into  feus  as  before.  The  heir  is  called  to  be 
servant  to  the  superior,  and  he  gets  his  wages  or  fee  from  the  superior,  who  assigns 
him  the  same  portion  of  land  that  his  father  formerly  had,  for  the  same  service.  But, 
in  this  matter  he  is  to  be  considered  as  heir  designative  only.  He  derives  no  right 
from  his  father,  if  it  be  not  birth  and  blood.  After  the  father's  death,  the  land  returns 
to  the  superior,  who  bestows  it  of  new  upon  the  son,  according  to  his  promise  in  the 
oiiginal  grant. 

To  come  close  to  the  present  point,  when  the  feudal  law  came  to  be  in  vigour, 
grants  of  all  kinds  were  formed  upon  the  plan  of  it,  not  excepting  grants  of  honour 
and  of  offices.  The  office-bearer  was  the  vassal,  and  he  held  his  office  of  the  grantor 
his  superior,  under  the  condition  of  performing  the  duties  of  his  office,  of  whatever 
nature  these  were.  Dignities,  originally,  were  always  granted  along  with  land,  or  with 
jurisdiction ;  and  even,  at  present,  where  they  are  granted  without  relation  to  either, 
they  imply  a  reddendo  of  the  being  the  King's  counsellors,  and  of  attending  him  in 
Parliament. 

It  is  no  wonder  then,  that  by  the  original  constitution  of  feudal  holdings,  the 
subjects  or  privileges  thereby  held,  were  put  altogether  extra  commercium.  Many 
things  concurred :  There  was  a  ddeclus  personarum ;  there  was  a  standing  contract 
betwixt  the  superior  and  his  vassal ;  a  subject  granted  for  services  to  be  performed 
by  that  very  vassal,  which  subject  could  not  be  taken  from  the  vassal  without  the 
sapeiior's  consent,  as  being  destined  for  a  certain  purpose ;  and  lastly,  there  was 
properly  no  subject  in  the  vassal,  which  could  be  alienated,  every  vassal  being  pro- 
perly an  usufnustuarius,  and  the  heir  deriving  right  not  from  his  predecessor,  but 
from  the  superior. 

But  in  progress  of  time,  when  nations  were  civilized,  and  the  arts  of  peace  culti- 
vated, nulitary  prowess  was  of  less  importance.  Peace  produced  industry,  and 
industry  produced  commerce  :  Money  came  to  be  of  general  use  ;  and,  by  the  increase 
of  money,  land  acquired  a  value  which  it  had  not  originally.  Vassals  were  willing 
to  alien  their  land  for  money,  and  superiors  were  easily  brought  to  consent,  upon 
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getting  a  part  of  the  price.  Thus  the  commerce  of  land  crept  in  by  degrees ;  and 
when  a  man  purchased  land  for  a  full  price,  it  was  a  natural  consequence,  that  he 
should  have  more  power  over  it,  than  if  he  had  got  it,  as  a  [153]  gratuity  for  military 
service.  In  process  of  time,  feus  came  to  be  considered  as  patrimonial,  which  origin- 
ally were  beneficiary  only  :  They  came  to  be  granted  without  limitation,  to  the  pur- 
chaser, and  to  his  heirs  whatever.  In  a  word,  they  are  now  in  England  in  every 
shape  allodial ;  and  equally  so  in  this  country,  except  as  to  the  form  of  transmission. 
To  this  day,  traces  of  our  old  law  so  far  remain,  that  land  cannot  be  directly 
alienated  without  the  superior's  consent.  But  then,  there  is  a  remedy  provided 
against  this  restraint  by  an  adjudication.  So  soon  as  land  came  to  be  patrimonial, 
it  was  a  natural  consequence,  that  it  should  be  attachable,  for  payment  of  the  vassal's 
debt.  This  gave  rise  to  apprisings  and  adjudications ;  which  the  superior  is  bound 
to  complete,  by  granting  a  charter  to  the  creditor.  And,  under  the  notion  of  debt, 
every  sort  of  conveyance  may  be  thus  made  effectual. 

Land  is  the  most  natural  subject  of  commerce  ;  and  a  desirable  purchase,  as  being 
the  most  permanent  commodity  of  any  that  b  designed  for  the  use  of  man  :  and  this 
natural  aptitude  for  commerce,  could  not  fail,  in  time,  to  get  the  better  of  the  feudal 
law.  But  offices,  and  dignities,  are  of  a  quite  contrary  nature.  It  is,  in  a  great 
measure,  inconsistent  with  the  policy  of  a  well-governed  country,  that  these  should 
be  in  commercio.  It  is,  even,  a  stretch,  to  make  them  hereditary ;  of  which  our  legis- 
lature was  extremely  sensible,  in  the  reign  of  James  II.,  when  the  evil  was,  in  part, 
remedied,  by  forbidding  heritable  offices  to  be  granted  in  time  coming.  It  would 
be  still  a  wider  stretch,  to  make  such  rights  saleable,  and  adjudgeable  by  creditors  ; 
which  might  well  deserve  to  be  repressed  by  law,  had  it  ever  crept  into  use.  But, 
whatever  faint  attempts  have  been  made,  every  good  man  must  be  pleased  to  find, 
that  such  a  gross  corruption  has  never  gained  an  establishment  among  us  ;  and,  every 
good  man  must  heartily  wish,  that  it  never  may. 

Thus,  the  strict  rules,  of  the  feudal  law,  continue,  among  us,  in  their  original 
force  ;  so  far,  as  they  concern  offices  and  dignities.  These  cannot  be  alienated,  with- 
out consent  of  the  superior.  And,  though,  by  statute,  the  superior  is  bound  to  accept 
a  creditor,  for  his  vassal,  who  adjudges  land  for  payment  of  debt ;  yet,  adjudgers  of 
offices  and  dignities,  have  no  such  privilege.  The  statute  takes  place,  only  in  lands, 
and  other  patrimonial  subjects ;  and,  neither  the  spirit,  nor  letter  of  the  law,  can  be 
stretched,  to  comprehend  offices  and  dignities,  which  are  strictly  beneficiary,  not  at 
all  patrimonial. 

It  is  very  true,  that  the  office,  of  heritable  usher,  is  not  of  the  first  magnitude  : 
Perhaps,  it  does  not  require  any  particular  skill,  or  activity,  to  perform  the  duty  of 
the  office.  But,  then,  it  is  a  grant,  from  the  Crown,  to  a  certain  family,  selected  to 
serve  as  usher  ;  and,  the  King  cannot  have  other  ushers  imposed  upon  him,  but  whom 
he  has  chosen.  Every  heir  is  entitled  to  the  office,  as  called  to  it  personally,  by  the 
grant ;  and  not  as  deriving  any  right  from  his  predecessor.  At  the  same  time,  it 
cannot  pass  observation,  that  the  defenders  seem  to  give  little  attention  to  conse- 
quences, when  they  urge,  the  meanness  of  the  office,  as  an  argument  in  their  favour. 
Were  the  judgment,  in  this  case,  to  affect  the  pursuer  only,  it  [154]  would  not  deserve 
any  regard,  further  than  so  far  as  justice  is  concerned.  But,  it  makes  the  present 
question  of  the  utmost  importance,  that  it  is  a  leading  case  ;  for,  whatever  judgment 
is  here  given,  must  be  applicable  to  offices  of  the  highest  trust  and  importance,  as 
well  as  the  lowest.  If  the  office  of  usher  be  found  adjudgeable,  the  Court  cannot 
stop  short ;  but  must  find  the  same,  as  to  all  the  hereditary  offices  in  the  kingdom  ; 
the  greatest  in  power  and  dignity  not  excepted. 

This  train  of  reasoning  may  be  reduced,  into  a  narrow  compass.  The  nature 
of  these  offices  preserves  them  from  being  in  commercio  ;  and,  when  we  consider  the 
manner  of  their  establishment  by  feudal  holding,  it  must  be  yielded,  there  was  a  time 
when  they  were  extra  commercium,  as  much  as  land  was.  Land  is  now  in  commercio  ; 
and  it  is  good  policy  it  should  be  so.  The  direct  contrary  obtains,  in  dignities  and 
offices  :  It  would  be  a  gross  abuse,  to  bring  them  into  commerce.  These  things  being 
yielded  (and  there  is  no  disputing  any  of  them),  it  remains,  upon  the  defenders,  to 
make  out,  that  this  abuse,  however  gross,  is  sanctified  by  practice  and  custom.  If 
they  can  bring  full  evidence  of  this,  there  is  no  help  for  it ;  they  must  gain  their  cause. 
But,  if  they  can  only  give  a  few  instances,  where  heritable  sheriffships  have  been 
adjudged,  and,  at  best,  acquiesced  in,  without  challenge  (not  one  single  instance, 
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where  tlie  same,  upon  challenge,  has  got  the  countenance,  and  authority,  of  a  court 
of  law),  such  instances  can  only  shew,  that  the  abuse  is  creeping  in ;  which,  instead  of 
being  a  favourable  circumstance  for  the  defenders,  ought  to  rouse  the  attention  of 
the  public,  and  engage  the  Court  of  Session,  by  a  judgment,  upon  the  point  of  right, 
to  put  an  end,  at  once,  to  this  encroachment  upon  law  and  good  policy.  What  an 
appearance  must  it  have,  to  see  the  twofold  power  of  a  magistrate,  and  of  a  judge, 
pat  to  sale  in  a  market,  under  the  title  of  a  sheri&hip?  A  thing,  that  would 
be  remarked,  as  uncouth,  even  in  the  history  of  savages.  And  yet,  the  conse- 
quence is  evident;  for,  if  a  sheriffship  be  found  adjudgeable  for  debt,  such  a  judg- 
ment must  pave  the  way,  to  bring  it  absolutely  into  commerce.  In  a  country, 
where  offices  are  venal,  it  is  no  wonder,  that  everything  else  should  be  bought  and 
sold.  But,  the  pursuer  rests,  in  the  humble  assurance,  that  the  Court  of  Session  will 
never  give  countenance  to  such  a  gross  corruption. 

As  the  defenders  laid  great  weight,  upon  the  many  instances,  produced  by  them, 
of  heritable  offices  passing  by  retours  (concluding,  from  thence,  that  heritable  offices 
aie  considered,  in  our  practice,  to  be  patrimonial,  and,  consequently,  attachable,  for 
payment  of  debt),  the  pursuer  endeavoured  to  remove  the  weight  of  these  instances, 
by  observing,  that  there  is  no  instance  of  a  service,  where  nothing  was  intended  to 
be  taken  up  but  an  office,  or  a  dignity.  The  instance  of  Charles  XL's  serving  heir  to 
the  Duke  of  Lennox,  in  order  to  carry  the  heritable  offices  of  high  admiral,  and  high 
chamberlain,  does  not  hold  true  in  fact :  The  brieve  was  taken  out  to  serve  the  King 
heir  in  the  earldom  of  Lenox ;  and  these  offices  went  into  the  retour,  as  being 
annexed  to  the  earldom,  and  contained  in  the  charter  from  whence  a  description 
of  the  lands  was  taken.  And  it  must  be  [155]  obvious,  that  instances  of  retours 
of  lands  where  offices  and  dignities  are  also  engrossed,  can  be  of  no  weight  to 
prove,  that,  in  our  practice,  retours  are  necessary  to  connect  the  heir's  title  to 
an  office,  or  dignity ;  since  the  retour,  at  any  rate,  is  necessary  for  the  land. 
But,  as  this  matter  is  of  importance,  the  pursuer  will  consider  it  a  little  more  at 
large. 

There  can  be  little  doubt,  that  the  renovation  of  the  feu,  in  the  person  of  every 
heir,  was  requisite,  in  dignities  and  offices,  as  well  as  in  land.  What  was  the  precise 
form  of  the  renovation,  in  these  cases,  is  a  little  dark.  Our  lawyers  are  silent  upon 
this  head ;  probably  because  the  thing  has  not  often  occurred :  For,  originally, 
offices,  and  dignities,  were  always  annexed  to  land  ;  and  the  renovation  of  the  feu, 
by  infeftment,  upon  a  retour,  carried,  along,  the  whole  connected  rights.  In  England, 
at  this  very  day,  we  find  traces,  of  the  renovation  of  the  feu,  in  dignities  :  The  heir 
of  a  peer  cannot  take  his  seat  in  Parliament,  at  short  hand,  but  must  be  introduced, 
by  two  other  peers,  in  a  form  prescribed  by  custom  ;  and,  probably,  there  has  been 
some  such  thmg  in  Scotland.  But,  however  this  be,  one  thing  is  extremely  plain, 
that  a  service,  and  retour,  can  never  be  requisite,  for  making  up  the  heir's  title,  in  a 
dignity,  or  office,  unless  where  annexed  to  land.  It  is  obvious,  that  a  service  and 
rctonr  is  calculated  for  land  only.  The  questions,  which  are  put  to  the  inquest,  do, 
all  of  them,  regard  the  land,  in  which  the  predecessor  died  infeft ;  and  the  verdict,  or 
answers,  made  by  the  jurj^,  are  adapted  to  the  questions.  At  the  same  time,  in  giving 
the  heir  possession  of  his  father's  dignity,  or  office,  there  was  no  necessity  of  an 
inquisition,  as  in  the  case  of  land.  The  King,  though  he  is  not  supposed  to  know  the 
condition  and  circumstances  of  every  one  of  his  vassals,  can  scarcely  fail  to  be  person- 
ally acquainted  with  every  one  of  his  nobles,  and  with  every  one  of  his  office-bearers  ; 
and,  therefore,  for  ought  appears,  the  heir  was  admitted  in  these  cases,  whatever  was 
the  form  of  the  admission,  without  any  preceding  inquisition. 

And  this  is  the  true  reason,  and  foundation  of  the  rule,  that  service  is  not  necessary 
in  dignities,  and  in  offices.  An  heir-apparent,  of  a  peer,  may,  without  any  solemnity, 
asBumc  his  predecessor's  title  ;  which,  of  course,  gives  him  all  the  privileges  belonging 
to  it.  The  case  is  the  same,  with  regard  to  an  office.  And  it  would  appear,  that,  if 
there  has  been  any  particular  form,  in  these  cases,  of  renewing  the  feu  in  the  person  of 
the  heir,  the  same  has  worn  out  of  practice,  as  the  strict  forms  of  the  feudal  law  are 
imiversally  wearing  out.  And  so,  with  regard  to  dignities  and  offices,  the  case,  among 
ns,  at  present,  comes  to  be  much  upon  the  same  footing  with  what  has  always  been  the 
law  of  France,  lands  not  excepted,  that  mortuus  aasit  vivum  ;  which,  in  plain  English, 
is,  that  the  heir  is  entitled  to  take  up  his  predecessor's  right  at  short  hand,  without 
iieeding  a  renovation  of  the  feu  from  the  superior. 
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The  pursuer  thought  it  necessary,  to  explain  this  matter  at  large  ;  both  as  tending 
to  support  one  branch  of  his  libel,  viz.  that  he  is  entitled  to  take  up  the  office  of  usher, 
without  a  service,  and,  consequently,  without  being  subjected  to  the  debts  of  his 
predecessor ;  and  also,  as  furnishing,  in  his  apprehension,  a  strong  [156]  additional 
argument,  in  support  of  the  first  branch  of  his  libel,  viz.  that  the  subject  is  not  ad- 
judgeable. For  to  say,  A  subject  may  be  taken  up  by  an  heir,  without  incurring  a 
passive  title,  and  to  say.  That  a  subject  is  not  adjudgeable,  are  propositions  intimately 
connected  ;  the  one  must  be  a  consequence  of  the  other  :  The  reason  is,  that  a  man 
can  withhold  from  his  creditors  no  subject,  which  he  can  turn  into  money,  for  their 
payment :  Every  such  subject  may  be  attached  by  legal  execution ;  and  the  heir, 
who  takes  up  such  a  subject,  must  be  liable  in  a  passive  title,  as  intromiting  with  a 
fund  which  ought  to  go  to  creditors  for  their  payment.  If,  therefore,  there  be  a 
subject  which  is  not  attachable  by  creditors,  we  may  safely  conclude,  that  the  heir 
may  take  up  the  same,  without  incurring  a  passive  title  ;  as  e  converso,  if  there  be  a 
subject  which  the  heir  may  take  up  without  incurring  a  passive  title,  we  may  as  safely 
conclude,  that  the  same  is  not  attachable  by  creditors.  This  seems  to  be  resting  upon 
a  secure  foundation :  Let  us  apply.  It  is  tritissimi  juris,  that  an  heir  may  take  up  his 
predecessor's  peerage,  without  danger  of  incurring  any  passive  title ;  ergo,  a  peerage  is 
not  adjudgeable.  It  was  never  dreamed,  that  the  taking  up  an  hereditary  office  makes 
the  heir  liable  to  his  predecessor's  debts  ;  ergo,  an  hereditable  office  is  not  adjudgeable. 
It  is  said,  that  the  Earl  of  Moray  purchased  the  sheriffship  of  Moray  from  Dunbar 
of  Westfield.  Let  us  suppose  the  family-estate  to  be  quite  gone,  and  the  heir  of  the 
family  of  Moray  reduced  to  his  peerage  and  sheriffship  :  Will  it  be  said,  that  he 
cannot  take  up  the  sheriffship,  without  incTirring  a  passive  title  ?  Such  doctrine 
is  not  to  be  met  with,  in  our  law  books  ;  and  the  pursuer  will  take  the  contrary  for 
granted,  till  the  proposition  be  proved  from  principles,  or  from  authority.  But  he 
has  no  occasion  to  rest  upon  the  negative  proposition  :  He  has  the  express  authority 
of  the  Court  of  Session  for  him.  A  process,  upon  the  passive  titles,  was  brought 
against  the  Earl  Marishal ;  and  the  passive  titles,  condescended  on  were,  his  using 
the  title,  and  exercising  the  office.  "  The  Lords  found  peerages  and  offices  not  to  be 
in  commercio  ;  and,  therefore,  that  the  defender's  using  the  title  of  Earl,  and  exercising 
the  office  of  Marishal,  infer  no  passive  title,  2d  February  1682,  Bower  of  Kilmidrum 
contra  Earl  Marishal."  (See  Passive  Title.)  Here  is  a  judgment  in  point,  that  a 
heir's  taking  up,  and  exercising,  a  hereditary  office,  makes  not  a  passive  title.  The 
reason  given,  in  the  decision,  is,  that  offices  and  dignities,  are  not  in  commercio,  cannot 
be  bought  and  sold.  And  it  is  a  necessary  inference,  that  they  are  not  adjudgeable 
for  payment  of  debt.  This  direct  authority,  of  the  CoTirt  of  Session,  in  the  pursuer's 
favour,  is  worth  a  hundred  instances,  if  so  many  could  be  brought,  of  heritable  offices 
being  sold  privately,  and  connived  at,  without  challenge. 

It  has  been  urged,  by  the  defenders,  "  That  the  jurisdiction  of  a  baron,  or  of  a  lord 
of  regality,  are  merely  territorial ;  are  inherent  qualities,  or  privileges,  belonging  to 
the  land ;  and  go,  along  with  the  land,  to  every  purchaser."  The  nature  of  an  office, 
which  has  no  relation  to  land,  is  very  different.  It  may,  occasionally,  be  annexed, 
or  united,  to  land  ;  as  any  two  things  may  be  united  by  a  charter  ;  however  incapable 
of  natural  union  :  But  such  an  union  is  as  easily  dis-[157]-solved  as  it  is  estabhshed. 
Alienation  of  the  land,  by  the  vassal,  dissolves  the  union ;  and,  therefore,  an  adjudica- 
tion of  the  land  will  not  carry,  along  with  it,  the  office  :  On  the  contrary,  the  adjudging 
the  land  is  one  of  the  ways  by  which  the  union  is  dissolved. 

The  case  being  reported  by  Lord  Arniston,  "  the  Lords  found  the  office  in  question 
adjudgeable."  The  pursuer  reclaimed  ;  and,  with  the  answers,  was  given  in,  a  large 
excerpt  from  the  records,  tending  to  shew,  that  offices  had  deviated  from  their 
original  nature,  as  well  as  land,  to  become  patrimonial,  in  place  of  being  beneficiary ; 
and,  therefore,  that,  by  practice,  offices  were  become  the  subject  of  commerce,  as 
well  as  land ;  though  the  former  was  not  so  thoroughly  established  as  the  latter. 
When  this  cause  came  to  be  considered,  upon  the  petition  and  answers,  with  the  said 
excerpts,  the  judges  were  all  of  opinion,  that  it  was  an  irrational  practice  to  subject 
offices,  hke  this  in  question,  to  be  distrained  for  payment  of  debt.  But,  then,  it  was 
thought,  that  the  practice  had  gone  too  far  to  be  altered  ;  and  that  it  might  be  of 
dangerous  consequence,  to  many,  who  possess  such  offices,  by  legal,  or  voluntary 
conveyance,  to  find  this  office  not  adjudgeable.  And,  for  that  reason,  they  adhered 
to  their  former  interlocutor,  the  President  alone  dissenting.     But  they  stopt  there ; 
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and  refused  to  find,  that  the  office  must  be  carried  by  a  service,  so  as  to  subject  the 
heir  to  all  the  debts  of  his  ancestor. 

This  judgment  was  affirmed,  upon  an  appeal  to  the  House  of  Lords,  in  the  following 
terms: 

''Ordered  and  adjudged,  That  the  appeal  be  dismissed,  and  the  interlocutors 
complained  of,  be  affirmed."  Fol.  Die,  v.  3,  p.  9.     Rem.  Dec,  v.  2,  p.  125. 


No.  19.     [164]  George  Ouohterlony  of  London,  Merchants.  The  Earl  of  Selkirk. 

November  28,  1755. 

An  adjudication  of  the  lands,  found  to  comprehend  the  mines. 

Sir  Alexander  Murray  of  Stenhope,  obtained  a  charter  of  mines  from  the  Crown. 
It  recited  the  12th  unprinted  act,  Pari.  12,  Ja.  VI.  1592,  and  granted  to  Sir  Alexander, 
his  heirs  and  assignees,  all  the  mines  found,  or  to  be  found,  in  his  lands  in  the  county 
of  Peebles. 

After  the  date  of  this  charter,  the  creditors  of  Sir  Alexander  did  diligence  against 
bis  estate.  The  Earl  of  SeUdrk  adjudged  the  lands;  Oughterlony  adjudged  both 
lands  and  mines. 

[165]  III  a  competition  of  the  creditors  of  Stenhope,  the  question  occurred.  Whether 
the  mines  were  carried  by  the  adjudication  which  mentioned  the  lands  only  ? 

Pleaded  for  Oughterlony,  who  adjudged  both  the  lands  and  the  mines  :  He  who 
has  right  to  lands,  may,  in  terms  of  the  act  1592,  demand  a  charter  of  mines.  This 
faculty  of  demanding  will  be  carried  by  an  adjudication  of  lands  :  But  after  this 
faculty  has  been  exercised,  and  a  charter  of  mines  obtained,  the  lands  and  the  mines 
are  held  under  difierent  titles,  and  must  be  separately  adjudged.  Thus  an  adjudica- 
tion of  hinds  may  carry  the  right  which  the  proprietor  has  of  purchasing  the  teinds 
of  those  lands ;  but  such  adjudication  will  not  carry  the  teinds  already  belonging 
to  the  proprietor  of  the  lands. 

Pleaded  for  the  Earl  of  Selkirk,  who  adjudged  the  lands  only :  By  the  act  1592, 
the  proprietor  of  lands  may  demand  a  charter  of  mines,  and  he  alone  may  work  them  ; 
he  cannot  work  them  after  the  lands  have  been  adjudged  from  him.  Unless,  there- 
fore, the  adjudication  of  lands  carry  the  mines,  the  grant  of  the  mines  must  become 
inefiectnal,  and  the  intention  of  the  act  1592  be  frustrated. 

"  The  Lords  found,  That  the  adjudication  of  the  lands  comprehends  the  mines." 

Reporter,  Strichen. — For  Oughterlony,  Sir  D.   Dalrymple  &  Lockhart. — Alt. 
Miller  &  Brown. — Clerk,  Justice. 

Dalrymple.  Fol,  Die.  v.  3,  p.  9.    Fac.  Col.  No.  167,  p.  249. 


No.  20.       Marion  Wilson  v.  Alexander  Falconer.    December  7,  1759. 

The  office  of  keeper  of  the  register  of  sasines,  granted  during  life,  with  power  to  name 
a  deputy,  found  not  to  be  adjudgeable. 

Alexander  Falconer,  keeper  of  the  register  of  sasines  for  the  shire  of  Berwick, 
in  which  office  he  had  a  power  to  name  a  deputy,  being  debtor  to  the  pursuer,  she 
raised  an  action  of  adjudication  of  this  office. 

Pleaded  for  Falconer,  The  office  is  not  adjudgeable ;  because  it  is  not  a  patri- 
monial estate.  The  defender  has  only  his  commission  during  life,  or  so  long  as  he 
executes  the  office  properly ;  it  does  not  go  to  heirs  ;  and  it  cannot  be  assigned : 
Bat  an  adjudication  is  a  legal  assignation. 


20  ADJUDICATION   AND  APPRISING  MOa.  166. 

In  the  nomination  of  a  person  to  this  office,  there  is  a  dilectus  personm.  Diligence 
and  fidelity  are  requisite  in  the  execution  of  it,  for  which  there  can  be  no  secority, 
if  it  may  be  attached  indiscriminately  by  any  creditor  of  the  officer.  The  Crown  has 
invested  him  with  certain  powers.  His  register,  and  extracts  from  it,  bear  faith  in 
all  courts.  These  powers  he  may  commit  to  a  deputy ;  but  no  court  has  a  power  to 
transfer  them  to  creditors.  Some  few  instances  may  indeed  be  given,  where  offices 
of  trust  have  been  adjudged  ;  such  as  that  of  sherifi,  usher,  and  printer  to  the  King, 
&c.  But  the  principles  on  which  these  decisions  were  founded,  are  not  void  of  diffi- 
culty. Besides,  these  were  cases  very  different  [166]  ^o™  the  present.  In  each  of  them 
there  was  an  heritable  patrimonial  interest ;  they  passed  by  charter  and  sasine, 
as  land-rights  do,  or  descended  to  heirs.  They  were  granted  in  perpetuity,  or  for  a 
certain  term  of  years  ;  and  might  be  assigned,  bought  and  sold,  without  the  appro- 
bation or  accession  of  the  Crown,  as  any  other  thing  in  property  may.  But  this 
office  is  of  imcertain  duration ;  it  is  granted  for  life,  or  quamdiu  se  bene  gesserU ; 
it  cannot  be  transferred  from  one  person  to  another,  without  a  new  commission  from 
the  Crown  ;  and  it  is  not  in  any  shape  given  by  the  Crown  as  a  patrimonial  estate 
or  property. 

Pleaded  for  the  pursuer.  That  in  law  and  reason  every  jperson's  estate,  whether 
heritable  or  moveable,  whether  in  liferent  or  fee,  whether  it  is  an  estate  vested  for  a 
long  or  a  short  endurance,  ought  to  be  subjected  to  the  diUgence  of  his  creditors. 
It  is  admitted,  that  many  heritable  offices  of  trust,  in  which  a  dilectus  "pereonm  was 
proper  in  a  very  high  degree,  and  which  were  vested  by  the  Crown  with  great  powers, 
and  a  public  character,  such  as  those  of  Constable,  Justiciar,  Chamberlain,  Sheri£E, 
Steward,  Mayor,  Bailie,  Forester,  Coroner,  King's  Usher,  and  King's  Printer,  have 
been  so  far  considered  as  property,  that  they  have  been  adjudged ;  and,  as  such 
offices  have  been  adjudged,  when  granted  heritably,  or  for  a  term  of  years,  a  good 
reason  does  not  occur,  why  they  might  not  have  been  adjudged,  had  they  been  granted 
only  for  life. 

There  is  no  difference  in  the  nature  of  the  thing  betwixt  an  heritable  office,  and 
an  office  for  life,  except  in  the  endurance.  The  terms  of  the  grant,  in  other  respects, 
are  the  same,  the  duties  of  the  offices  are  the  same.  A  prohibition  to  alienate  is 
not  more  implied  in  the  one  than  in  the  other ;  and  an  heritable  office  is  not  more 
the  property  of  the  possessor  than  a  liferent  one  is,  for  the  terms  of  their  respective 
endurance.  It  appears  then  incongruous,  that  the  one  should  have  it  in  his  power 
to  withhold  his  estate  from  his  creditors,  and  that  the  other  should  not  have  the  same 
power.  In  other  subjects,  this  distinction  is  not  observed  ;  a  terce,  a  courtesy,  the 
uferent  of  an  heir  of  entail,  or  any  other  liferent  of  a  land  estate,  may  be  adjudged 
as  well  as  the  fee  of  it.  Suppose  the  liferent  of  an  office  is  granted  to  a  man,  and 
the  fee  of  it  to  his  son,  it  will  not  be  disputed,  that  the  liferent  of  this  office  would 
be  adjudgeable  for  the  debt  of  the  father,  as  his  property.  By  parity  of  reason, 
the  liferent  of  an  office  ought  to  be  subjected  to  the  diligence  of  creditors,  although 
the  fee  of  it  is  not  given  away,  but  remains  in  the  Crown. 

Every  objection  arising  from  the  importance  of  this  office,  from  the  dilectus  per- 
soncB,  the  care  and  diligence  requisite  in  executing  it,  and  the  powers  vested  in  the 
officer  by  the  Crown,  ought  to  have  applied  with  more  weight  against  the  adjudica- 
tion of  the  high  heritable  jurisdictions  already  mentioned.  Besides,  the  nice  choice  of  a 
person  to  officiate  in  this  office  is  not  necessary,  it  requires  only  a  faithful  transcriber. 
The  defender,  by  his  commission,  isimpowered  to  name  any  person  he  pleases  to  be  his 
deputy ;  and  the  creditors  may  be  as  capable  to  officiate,  or  to  appoint  a  proper 
deputy,  as  the  officer  himself.  By  act  6,  Pari.  1424,  it  is  provided.  That  where  officers 
of  the  law  are  incapable,  others  may  be  [167]  appointed  in  their  places  ; — ^but  what 
greater  incapacity  can  there  be  than  bankruptcy  ?  and  who  are  so  well  entitled  to 
enjoy  the  office  during  the  incapacity,  as  the  creditors  of  such  officer  ?  This  question 
has  been  formerly  determined  in  the  Court  of  Session.  The  creditors  of  Hugh 
Crawford,  keeper  of  the  register  of  sasines  for  the  shire  of  Renfrew,  led  several 
adjudications  of  his  office  from  1750  to  1753. 

Replied,  The  argument  founded  on  the  act  of  James  I.  does  not  apply.  The 
power  granted  of  naming  persons  to  officiate  during  the  incapacity  of  officers  of  the 
law,  or  other  officers,  was  only  in  the  case  of  heritable  offices,  of  which  the  possessor, 
though  minor,  or  otherwise  incapable,  could  not  be  deprived.  But  this  is  an  office 
ad  vUam  aut  culpam.    If  the  officer  is  incapable  of  officiating,  he  may  be  deprived. 
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The  adjudications  led  against  Hugh  Crawford  were  pronounced  by  the  Lord  Ordinary 
in  the  outer-house,  and  no  appearance  was  made  for  Crawford  the  debtor. 
"  The  Lords  found  the  office  not  adjudgeable."  * 

Act.  J.  Dalrymple. — Alt.  P.  Murray. 

CampbeU.  Fcl,  Die,  v.  3,  p.  9.    Fac.  Cd,  No.  201,  p.  359. 

*  On  this  case  Lord  Karnes  makes  the  following  observations  : — In  the  year  1742, 
Alexander  Falconer,  town-clerk  of  Lauder,  obtained  a  commission  from  his  Majesty 
to  be  keeper  of  the  register  of  sasines  and  reversions  for  the  town  of  Lauder,  baUiery 
of  Lauderdale,  and  sherifidom  of  Berwick,  with  the  fees  and  emoluments  thereof. 
The  commission  is  for  life,  and  empowers  Alexander  Falconer  to  appoint  a  deputy 
or  deputies  to  act  for  him. 

His  creditor  Marion  Wilson,  raised  a  process  of  adjudication,  in  order  to  afiect 
this  liferent-office.  And  it  was  urged  for  her,  that  all  offices  of  profit  are  adjudgeable, 
hferent-offices  as  well  as  what  are  hereditary.  The  defender  admitted,  that  any 
subject  descendable  to  heirs,  is  to  be  understood  patrimonial ;  and,  therefore,  in 
its  nature  is  attachable  by  legal  execution.  But  he  contended,  that  a  liferent-office 
is  of  the  nature  of  a  trust,  implying  a  dilectus  personcB,  that  it  cannot  be  transferred 
by  will,  and  therefore  is  not  adjudgeable.  This  is  the  reason  why  the  office  of  a  Judge 
of  the  Court  of  Session  is  not  adjudgeable ;  and  the  same  reasoning  is  applicable 
to  the  office  of  keeper  of  the  register  of  sasines.  The  Court  refused  to  sustain  the 
adjudication. 

This  decision  deserves  scarce  to  be  considered  as  an  authority.  The  point  was  but 
superficially  handled  by  the  pursuer,  and  the  Court  took  up  with  the  topics  that  were 
set  before  them,  without  piercing  to  the  foundation.  It  seems  clear,  that  the  office 
itself  is  not  adjudgeable.  It  was  certainly  not  in  the  power  of  the  Court  of  Session, 
by  means  of  an  adjudication,  or  by  any  means,  to  forfeit  Falconer  of  his  office,  and 
in  his  stead  to  name  Marion  Wilson  keeper  of  the  register  of  sasines.  This  power  is 
inherent  in  the  Crown,  and  does  not  belong  to  the  Court  of  Session.  Next,  to  transfer 
the  office  to  the  creditor,  is  repugnant  to  the  very  nature  of  an  adjudication,  con- 
sidered as  a  security  only,  which  is  the  case  during  the  legal.  A  security  upon  land 
may  be  granted  voluntarily,  in  order  to  levy  the  rents  ;  and  the  same  security  may 
be  established  by  adjudication.  But  supposing  a  liferent-office  to  be  alienable  by 
will,  so  as  to  put  the  disponee  in  the  place  of  the  disponer,  we  can  form  no  idea  of  a 
security  granted  upon  an  office  ;  for  the  right  to  an  office  is  in  its  nature  indivisible, 
and  cannot  be  split  into  parts  like  a  right  to  lands,  of  which  one  may  enjoy  the  pro- 
perty, and  another  a  real  security ;  and  for  that  reason,  a  security  upon  an  office 
cannot  be  established,  whether  by  consent  or  by  authority  of  a  judge.  But,  as  there 
is  nothing  in  law  to  bar  a  voluntary  conveyance  of  the  emoluments  of  an  office  in 
security  and  payment  of  debt,  as  little  is  there  to  bar  an  adjudication  of  these  emolu- 
ments. This  leads  to  [168]  tie  true  state  of  the  matter  in  debate.  And  the  question 
ought  to  be,  not  whether  the  office  be  adjudgeable  ?  but  whether  the  emoluments 
be  adjudgeable  ?  When  the  case  is  considered  in  this  light,  all  difficulties  vanish. 
The  jus  marili  as  far  as  personal,  considered  as  the  authority  a  man  has  over  his  wife, 
is  certainly  not  adjudgeable.  But  the  emoluments  of  the  jus  marUi  may  be  adjudged. 
Precisely  in  the  same  manner,  the  office  of  keeper  of  the  register  of  sasines  being 
personal,  is  not  adjudgeable.  But  the  emoluments  of  that  office  may  be  adjudged. 
And  if  such  adjudication  be  competent,  it  follows,  that  the  deputy,  instead  of 
aoconnting  to  Mr.  Falconer  for  the  emoluments,  must  account  to  the  adjudger. 
Poflsihly  no  depute  may  be  named ;  but  in  that  case,  it  is  Mr.  Falconer's  duty  to 
name  a  deputy  with  consent  of  the  adjudger.  And  if  Falconer  refuse  to  do  this  act 
of  justice  to  his  creditor,  it  becomes  the  duty  of  the  Court  of  Session  in  his  place  to 
name  a  depute.  To  conclude,  it  appears  to  me  that  wherever  there  is  power  of  deputa- 
tion, the  emoluments  may  be  adjudged  however  personal  the  office  may  be.  Other- 
ways,  where  there  is  no  power  of  deputation,  which  is  the  case  of  the  supreme  Judges. 

Sdect  Decisions,  No.  159,  p.  219. 
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No.  4.  [190]  Tod  v,  Scot.    December  16, 1707. 

An  adjudication  allowed  to  proceed,  reserving  all  defences,  although  the  ground  of 

it  was  under  suspension. 

Grissel  Scot  being  relict  of  Muirhead  of  Stevenson,  and  having  had  great  intro- 
missions with  his  sheep  and  other  stocking,  there  is  a  submission  entered  into  betwixt 
her  step-son  young  Stevenson,  and  her,  and  by  a  decreet-arbitral,  she  is  decerned 
to  pay  him  3000  merks.  John  Tod,  merchant  in  Glasgow,  being  creditor  to  the  Laird 
of  Stevenson,  he  arrests  and  obtains  a  decreet  of  forthcoming,  and  thereon  raises  a 
summons  of  adjudication ;  her  defence  is,  I  have  raised  a  reduction  of  that  decreet 
of  forthcoming,  because  the  debt  arrested  being  only  conditional,  can  never  be  the 
foundation  of  an  executive  process,  till  all  be  implemented  and  fulfilled  to  me.  2do, 
I  have  suspended  the  decreet-arbitral  on  clear  nullities,  and  the  suspension  is  not 
yet  discussed.  Answered,  Adjudications  are  most  favourable  dihgencies,  lest  creditors 
be  cast  without  year  and  day ;  and  esto  this  be  the  first,  yet  she  is  old  and  valetudinary, 
et  vergens  ad  inojnam,  and  if  she  die,  he  loses  his  debt ;  and  all  that  was  prestable  on 
Muirhead  of  Stevenson's  part  is  fully  performed ;  and,  though  a  suspension  stops 
personal  execution,  yet  it  cannot  be  obtruded  against  a  real  dfligence  for  my  further 
security ;  and  if  you  prevail  in  reducing  or  restricting  the  decreet-arbitral,  the 
adjudication  will  fall,  or  be  restricted,  in  consequence. 

The  Lords  would  not  stop  the  adjudication,  being  frocessus  et  judicium  summarium, 
but  reserved  all  defences  contra  execiUionem  to  the  mails  and  duties  there  to  be  received. 

Fd,  Die.  V.  1,  p.  11.     Fount,  v.  2,  p.  404. 


No.  12.  [197]  Calder  v.  Ooilvy.    January  31, 1712. 

Reasons  of  reduction  and  nullity,  which  may  be  instantly  verified,  will  be  received. 

Middleton  of  Balbegno  having  granted  a  bond  of  provision  to  his  younger  children, 
and  Calder  of  Assuanly,  as  assignee,  craving  adjudication  ;  compearance  is  made  for 
Mr.  John  Ogilvy,  advocate,  who  produces  a  disposition  of  the  lands  craved  to  be 
adjudged,  with  a  base  infeftment  thereon,  and  repeated  a  reduction,  and  craved  the 
adjudication  to  be  stopped  medio  tempore ;  his  reasons  being  in  jure  and  instantly 
verified. — Alleged,  Adjudication  being  a  processus  executivus  et  summarius,  cannot 
be  stopped  by  a  third  party's  intervention  ;  but  it  must  be  served  contra  executionem 
in  the  mails  and  duties.  It  is  true,  a  debtor  may  hinder  lands  from  being  adjudged, 
if  he  instantly  prove  payment  or  compensation ;  but  the  instructions  must  be  very 
clear,  else  they  wiU  not  be  received  in  hoc  ordine  :  But  much  less  will  a  right,  flowing 
from  my  debtor,  to  his  brother-in-law,  bearing  love  and  favour,  compete  with  me, 
who  am  likewise  in  a  reduction  of  his  right ;  for  at  this  rate,  a  man  that  has  a  forged 
defective  null  right,  shall  stop  lawful  creditors  on  pretence  of  nullities  in  their  debts, 
and  possess  the  estate  to  the  scorn  of  justice.  And  if  Mr.  Ogilvy's  right  be  good  now, 
it  will  be  as  good  when  it  comes  in  regularly  to  be  tried  :  And  it  was  so  decided  betwixt 
the  Lord  Anstruther  and  Seaton  of  Northbank,  as  assignee  by  the  Lady  Largo,  where 
the  Lords  refused  to  stop  the  adjudication ;  and  the  like  betwixt  Hamilton  of  Rose- 
haugh  and  Haggs.*  To  which  add  Stair's  opinion,  tit.  Dispositions,  §  47,  who  quotes 
a  decision  out  of  Spottiswood.f  Neither  is  he  who  officiously  obtrudes  himself,  so 
favourable  as  a  party  called  ;  and  to  allow  him  to  quarrel  my  right,  when  I  am  stopt 
in  my  diligence  and  title  to  quarrel  his,  is  like  the  setting  two  men  in  the  field,  allowing 
weapons  to  the  one,  but  not  to  the  other,  which  is  neither  agreeable  to  the  rules  of 
honour  nor  justice :  For,  when  I  come  to  repeat  my  reason  of  reduction,  you'll  tell 
me  I  cannot,  because  I  am  but  a  personal  creditor,  and  you  are  infeft. — Answered, 

*  See  General  List  of  Names. 

t  Cairncross  v.  Lord  Drumlanrig,  p.  43,  v.  1,  Quarto  Dictionary. 
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I  being  proprietor,  I  have  very  good  interest  to  stop  any  from  adjudging  my 
land.  Video  rem  meam  agi.  I  am  not  to  involve  you  in  a  long  plea,  my  nullities  are 
intrinsic,  arising  ex  facie  scripturce,  and  instantly  verified  ;  and  such  have  always 
been  received,  as  was  found  Livingston  covUra  the  Lord  Forrester's  heirs,  22d  July 
1664  (No.  6,  h.t.) ;  and  Boyd  contra  Boyd,  26th  July  1676  (No.  1.  h.t.) ;  and  recently, 
Commissary  Campbell  got  his  lands  scored  out  of  the  adjudications  against  Dalmahoy. 
And  Hamilton  of  Bangour  stopt  the  Lady  Ormiston's  adjudication,  on  his  repeating 
reasons  of  reduction  verified  by  the  decreet ;  and  I  will  not  suffer  my  cause  to  be 
wounded  by  your  adjudging.  And  as  it  is  in  self-defence,  so  here  frincifiis  obatandum  ; 
[198]  «^^d  if  your  right  be  null,  you  cannot  complain ;  for  damnum  quod  quia  sua  culpa 
sentit  sentire  non  mdetur.  And  Stair  is  misapplied  ;  for  tit.  Competitions,  §  27,  yields, 
that  exceptions  instantly  verified  are  competent  against  adjudications  ;  and  it  must 
be  still  so  while  our  good  laws  against  multiplying  of  processes  stand  in  vigour ;  and 
a  present  trial  saves  expences  to  both  parties. — The  Lords  found,  before  any 
adjudication,  Ogilvy  might  insist  in  such  reasons  of  reduction  and  nullity  as  were 
instantly  verified  ;  but  ordained  him  to  condescend  thereon,  that  it  might  appear  of 
what  kind  they  were.  My  Lord  Forglen  having  proposed,  if  he  might  vote  in  this 
case,  one  of  the  parties  having  married  his  niefce  ;  the  Lords  found  he  might  be  de- 
clined in  any  cause  immediately  carried  on  by  his  niece,  but  not  in  her  husband's 
concerns,  not  derived  from  her.    (See  Declinator.) 

Fd.  Bio.  V.  1,  p.  12.  .  Fount,  v.  2,  p.  7U. 


No.  22.        [248]  The  Lady  Bangouk  v.  Hamilton  and  Others.    January  26, 1681. 
How  year  and  day  is  to  be  computed. 

In  a  competition  between  Mr.  William  Hamilton,  and  other  adjudgers  of  the 
estate  of  Bangour,  the  Lady  Bangour  having  also  adjudged,  upon  the  warrandice 
of  her  contract,  and  craving  to  come  in  pari  passUy  in  respect  her  adjudication  is 
dated  the  Slst  of  July  1680 ;  and  their  adjudication  is  upon  the  30th  day  of  Jidy 
1679 : — It  was  answered.  That  the  account  of  the  year  ought  to  be  by  the  number 
of  days  intervening,  ita  est  the  Lady's  adjudication  is  not  within  367  days,  which  is 
a  year  and  a  day.  2do,  Year  and  day  is  only  meant  of  a  full  year,  and  the  Lady 
cannot  pretend  that  she  is  within  a  year. — It  was  answered.  That  within  year  and  day 
can  be  no  otherways  interpreted,  than  within  the  next  day  after  a  full  year ;  which 
year  is  never  calculated  by  the  number  of  days,  but  is  ever  estimated  by  the  return 
of  the  same  day,  in  the  next  year  ;  and  though  there  may  be  more  days  in  one  year 
than  in  another,  as  in  the  leap  year,  it  alters  not  the  case,  for  de  minimis  non  curat  lex. 

The  Lords  found,  That  the  year  was  not  to  be  counted  by  the  number  of  days, 
but  by  the  return  of  the  day  of  the  same  denomination  of  the  next  year,  and  therefore 
found,  that  the  creditors'  adjudication,  being  upon  the  30th  July  1679,  and  the  Lady's 
adjudication  being  upon  the  31st  day  of  July  1680,  was  within  the  year  and  day  of 
the  rest,  and  came  in  pari  passu  therewith. 

Fd.  Die.  v.  1,  p.  20.    Stair,  v.  2,  p.  842. 


No.  7.  [289]  Kincaid  v.  Gordon.    June  26, 1677. 

An  apprising,  brought  by  the  apparent  heir,  is  redeemable  within  ten  years  by  the 
creditor;  and  this  legal  was  found  prorogated,  by  a  declarator,  raised  within 
the  ten  years,  craving  reckoning  for  apparent  heir's  intromissions,  and  offering 
payment  of  the  surplus. 

Mr.  John  Kincaid  having  right,  by  his  contract  of  marriage,  to  a  sum  due  by  um- 
qnhile  Gordon  of  Abergeldy,  pursued  his  son  as  representing  him,  and  insisted  on 


J 
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that  title,  That  he  uplifted  the  rents  of  the  lands  of  Abergeldy,  wherein  his  father  died 
infeft  in  fee. — The  defender  having  alleged,  That  his  intromission  was  by  right  of  an 
expired  comprising,  deduced  against  his  father : — The  pursuer  alleged,  That  this 
apprising,  coming  now  in  the  person  of  the  apparent  heir,  by  the  act  of  Parliament 
1661,  betwixt  Debtor  and  Creditor,  is  satisfiable  by  payment  of  what  the  apparent 
heir  truly  paid  out  at  any  time  within  ten  years  after  the  apparent  heir's  right :  And 
within  the  ten  years  the  pursuer  raised  a  declarator,  craving  therein  count  and 
reckoning  for  the  defender's  intromission,  and  offering  payment  of  the  surplus  ;  which 
declarator  is  produced. — It  was  answered,  That  the  said  act  doth  only  declare  such 
apprisings  redeemable  within  ten  years,  of  what  is  resting  after  his  intromission  : 
But  here  there  was  no  redemption,  nor  any  order  ;  and  this  being  a  new  statute,  it  is 
strictissimi  juris. — It  was  repUed,  That  by  the  daily  practice,  the  legals  of  apprisings 
are  preserved  from  expiring,  and  prorogated  by  such  declarators,  in  respect  they 
cannot  know  what  to  consign,  till  the  appriser's  intromission  be  determined  by  account. 
The  Lords  sustained  the  declarator  to  prorogate  this  legal  of  ten  years  ad  hune 
effectum,  to  make  the  apparent  heir  Uable  to  the  pursuer  for  his  intromission  after 
[290]  satisfaction  ;  and  took  in  the  declarator  inddenter  in  this  process,  that  thereby 
the  pursuer  might  redeem  from  the  defender,  by  payment  of  what  was  resting  after 
intromissions.    (See  Heir  Apparent.)        Fd,  Die.  v.  1,  p.  20.    Stair,  v.  2,  p.  531. 


No.  14.        [302]  Walker  v.  Macpherson  and  Forrester.    January  1720. 

An  adjudication,  through  informalities,  being  reduced  to  a  security,  the  intromissions 
had,  rn^io  tempore,  are  imputed  in  extinction  thereof. 

An  adjudication  of  a  tenement,  by  progress  in  the  persons  of  Macpherson  and 
Forrester,  having  been  restricted  to  a  security,  at  the  instance  of  John  Walker, 
merchant  in  Edinburgh,  because  more  was  adjudged  for  than  was  due  ;  the  pursuer 
contended,  That  the  adjudication  was  extinguished  by  the  defenders  and  their  authors 
intromissions,  even  those  had  after  the  legal  reversion  of  ten  years ;  because  the 
adjudication  having  been  found  only  a  right  in  security,  and  the  legal  still  open,  it 
must  be  extinguishable  by  intromission,  whether  the  original  creditor  intromit,  or  his 
singular  successor  ;  for  such  is  the  nature  of  rights  in  security  and  payment. 

The  defenders  pled.  That  possession  having  been  attained  after  the  legal  was 
expired,  the  fructus  bona  fide  precepti  et  consumpti,  while  they  had  reason  to  believe 
themselves  proprietors  unaccountable,  could  not  be  imputed  to  extinguish  the 
principal  sums  in  their  adjudication  ;  which,  in  this  case,  would  be  particularly  hard, 
because  if  they  be  bound  to  account,  it  must  be  by  a  rental ;  and,  meantime,  possess- 
ing tanquam  domini,  they  have  neither  preserved  vouchers  nor  documents  of  public 
burdens,  reparations,  wastes,  bankrupt  tenants,  &c.,  to  diminish  the  same.  If,  then, 
the  pursuers  plea  obtain,  no  man  shall  ever  possess  quietly  or  securely  upon  an  ad- 
judication ;  for  it  will  not  be  said,  that  the  law  ties  an  adjudger  to  keep  accounts  of  his 
actual  intromissions,  dead,  waste  and  poor  for  ever  ;  and  yet  no  man  can  be  secure, 
but  minorities  may  interrupt  for  a  long  time  beyond  the  course  of  prescription,  during 
which,  an  adjudger,  or  purchaser  of  an  estate  from  an  adjudger  (and  many  estates  in 
Scotland,  have  no  other  foundation),  shall  not  know  whether  he  is  master  of  an 
opulent  estate,  or  if  he  is  not  worth  a  shilling  in  the  world. 

[303]  To  which  it  was  answered,  That  while  the  pursuer  pleads  extinction  only,  and 
not  repetition,  he  pleads  nothing  inconsistent  with  the  bona  fides  of  the  defenders ; 
which  will  be  plain,  by  taking  a  view  of  the  effect  of  boncB  fidei  possession  in  voluntary 
rights.  Where  one  purchases  a  voluntary  irredeemable  right,  and  upon  the  faith  of 
its  being  an  effectual  purchase,  pays  the  price ;  another  appearing,  and  excluding 
him  with  a  better  right,  his  bona  fide  possession  can  have  no  other  effect,  but  to 
exclude  repetition  of  what  he  has  uphfted  and  consumed  :  His  price  is  lost,  iinless  he 
can  recover  it  off  his  author  upon  the  warrandice  ;  and  all  he  can  plead,  is,  to  retain 
what  he  hath  bona  fide  intromitted  with  :  It  is  the  same  when  an  adjudication  is 
purchased,  which  is  afterwards  excluded  by  preferable  diligence.  If  then  this  be 
the  only  effect  of  bona  fides,  when  the  right  acquired  is  excluded  by  preferable  right : 
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For  what  reason  should  it  have  a  further  efiect,  when  one  has  laid  out  his  money 
upon  the  purchase  of  a  right  that  of  its  own  nature  is  eztinguishable,  and  is  by  intro- 
mission actually  extinguished  ?  When  it  is  found  extinguished,  he  is  in  the  same  case 
that  the  bancB  fidei  possessor  is,  whose  right  is  excluded  by  one  preferable  ;  he  loses 
his  price,  and  is  only  saved  from  repetition  of  what  he  has  intromitted  with  and 
consumed.  Hence,  it  is  evident,  that  the  benefit  pleaded  by  the  pursuer,  of  having 
his  debt  extinguished  by  intromission,  which  arises  from  the  nature  of  the  right,  does 
no  ways  lessen  or  encroach  upon  the  favour  allowed  to  bones  fidei  possession  :  For  still 
the  banm  fidei  possessor  is  in  the  same  state  he  would  be,  had  he  been  excluded  by 
another  right ;  and  consequently  has  all  the  benefit  of  his  bona  fides,  though  his 
intromissions  be  imputed  in  extinction  of  his  adjudication,  that  bona  fides  gives  in 
any  other  case. 

It  was  replied  for  the  defenders.  They  lay  not  their  defence  here  simply  upon 
their  bona  fides  but  upon  the  nature  of  their  intromission  :  When  one  intromits  by 
virtue  of  a  right  in  security,  which  he  bona  fide  considers  as  a  right  of  property,  the 
intromissions  cannot  impute  in  extinction  of  the  right,  for  these  reasons,  That  it  is 
not  the  fact  of  intromiting  in  any  case  that  extinguishes  the  right,  but  the  creditor's 
intromitting  in  virtue  of  that  right ;  and  as  having  such  a  right,  his  application  of 
the  intromissions  thereto  :  Just  as  in  the  common  case  of  payment,  it  is  not  the 
debtor's  telling  over  the  money  that  extinguishes  the  obhgation,  but  the  creditor's 
acceptance  in  solutum.  Thus  one  having  a  right  in  security,  which  leads  him  to 
intromit,  if  he  intromit  not  as  in  that  right,  but  as  in  some  other  right,  or  perhaps  as 
doer  for  another,  or  as  prcBdo  without  any  right  at  all ;  however  he  may  be  accountable 
for  his  intromissions,  they  cannot  directly  impute  to  the  extinction  of  the  right  upon 
which  he  did  not  intromit.  In  this  case,  indeed,  the  intromission  was  had  in  virtue 
of  that  right  itself,  which  is  craved  to  be  extinguished  by  the  intromission  ;  but  still, 
since  the  intromitter  took  himself  to  be  proprietor,  and  never  considered  his  right  as 
in  security  only,  and  therefore  never  once  dreamed  to  make  the  application  of  his 
intromissions  to  the  extinction  of  that  right,  either  animo,  or  by  any  other  external 
deed ;  it  may  be  thought  that  it  comes  to  the  same,  as  if  he  had  intromitted  by  any 
separate  right ;  the  bare  fact  of  intromit-[304]"tiiig»  signifying  nothing,  the  animuSy  the 
design  of  the  intromission  being  necessary  to  be  considered,  without  which  there  is  no 
application,  and  consequently  no  extinction. 

"  The  Lords  found  the  intromissions  imputable." 

Rem.  Dec.  v.  1,  No.  18,  p.  38. 


No.  18.    [312]  The  Common  Agent  in  the  Banking  and  Sale  of  John  Mackinnell's 
property  v.  Thomas  Goldie.    June  9,  1797. 

An  adjudication  led  on  a  decree  for  a  random  sum,  set  aside  on  account  of  a  j)luris 

petitio. 

John  Hackinnell  was  the  managing  partner,  and  kept  the  books  of  Carlisle,  Mac- 
kinnell,  and  Company.  The  concern  having  been  unsuccessful,  it  was  dissolved  in 
1782;  but  no  settlement  then  took  place  with  Mackinnell,  and  he  died  a  few  years 
after,  leaving  both  his  own  afEairs,  and  those  of  the  Company,  in  disorder. 

At  his  death,  he  was  considerably  indebted  to  the  Company  ;  but  from  the  ir- 
tegnlar  manner  in  which  he  had  kept  the  books,  it  would  have  required  a  tedious 
investigation  to  have  ascertained  the  amount. 

His  other  creditors  having  immediately  proceeded  to  adjudge  his  heritable  pro- 
perty, George  Macmurdo,  the  surviving  partner  of  the  Company,  brought  an  action 
of  constitution  against  his  representatives,  for  the  random  sum  of  £1500,  as  the 
amount  of  the  debt  which  he  owed  the  Company,  with  interest  from  the  [313]  date 
of  the  decree,  which  was  obtained  in  1789  ;  and  afterwards  Macmurdo  led  a  general 
adjudication,  in  the  usual  form,  for  the  sum  contained  in  the  decree. 

The  bool^  of  the  Company  having  been  put  into  the  hands  of  an  accountant,  it 
was  ascertained,  but  not  till  about  fifteen  months  after  the  date  of  the  adjudication, 
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that  the  debt  really  due  by  Mackinnell  to  the  Company  was  £396,  3s  4id,  with  interest 
from  3d  August  1794,  besides  a  claim,  not  liquidated,  to  a  small  amount. 

Macmurdo  afterwards  conveyed  his  adjudication  to  Thomas  Goldie,  who  produced 
it  as  his  interest  in  a  ranking  and  sale  of  Maddnnell's  property. 

The  Common  Agent  contended,  That  it  was  null  on  account  of  the  pluris  fetUio  ; 
7th  March  1794,  Macneil's  Creditors  v.  Saddler,  p.  122  of  this  Dictionary. 

The  Lord  Ordinary  "  sustained  the  objection." 

Goldie,  in  a  reclaiming  petition,  argued.  That  the  adjudication  should  be  sustained, 
at  least  as  a  security  for  the  principal  sum  actually  due,  with  interest  and  necessary 
expences,  especially  as  the  fLuris  petitio  had  arisen,  not  from  any  fault  on  the  part  of 
the  adjudger,  but  from  the  misconduct  of  the  common  debtor  himself,  in  not  keeping 
distinct  books,  which  rendered  it  impossible  to  ascertain  the  amount  of  the  debt,  in 
time  to  enable  Mr.  Macmurdo  to  come  in  pari  passu  with  the  other  creditors.  The 
petitioner  further  stated  the  same  authorities,  and  in  substance  the  same  general 
argument  with  the  defenders  in  the  case  of  Macneil's  Creditors  v.  Saddler. 

Two  of  the  Judges  doubted  of  the  soundness  of  the  judgment  in  that  case.  They 
thought  that  a  general  adjudication,  as  being  merely  a  pignits  prcBtorium,  should  be 
sustained  as  a  security  for  the  real  amount  of  the  debt,  notwithstanding  a  pluris  petitio, 
however  large,  if  it  did  not  arise  from  fraud.  But  the  rest  of  the  Court  thought  the 
judgment  in  the  case  of  Macneil  right,  and  that  the  point  was  settled  by  it.  In  cases 
(it  was  observed)  where  the  creditor  cannot  ascertain  the  extent  of  his  claim,  the 
remedy  is  to  lead  an  adjudication  in  security,  the  legal  of  which  never  expires. 

The  Lords  refused  the  petition,  without  answers. 

Lord  Ordinary,  Glenlee. — For  the  Petitioner,  Hay. — Clerk,  Home. 
Davidson.  Fac.  Cd.  No.  35,  p.  80. 


No.  6.        [321]  James  Campbell  v.  John  Scotland  and  Alexander  Jack. 

March  7, 1794. 

A  declarator  of  expiry  of  the  legal  is  necessary  in  order  to  cut  off  the  right  of  reversion. 

Effect  of  a  decree  of  declarator. 

George  Gib,  in  1757,  adjudged  a  tenement  of  houses  for  a  debt  nearly  equal  to 
their  value.  He  entered  into  possession,  and  soon  after  sold  the  subject  in  different 
parts.    No  declarator  of  expiry  of  the  legal  was  ever  raised. 

In  1790,  James  Campbell,  in  right  of  the  reverser,  brought  a  reduction  against 
John  Scotland  and  Alexander  Jack,  who,  about  ten  years  before,  had  acquired  right 
to  a  part  of  the  subject  by  adjudication,  from  the  heirs  of  the  purchasers  from  Gib. 

The  pursuer  stated  several  objections  to  the  original  adjudication,  and  Ukewise 
contended,  that  the  debts  on  which  it  proceeded,  were  extinguished  by  the  intro- 
missions of  the  defenders  and  their  authors. 

The  Lord  Ordinary  took  the  cause  to  report ;  and  the  Court,  before  determining 
the  particular  objections,  ordered  a  hearing  in  presence,  on  the  general  question, 
how  far,  where  the  adjudication  is  liable  to  no  objection,  and  the  debt  is  not  extin- 
guished by  intromissions  within  the  legal,  a  decree  of  declarator  is  necessary,  in  order 
to  cut  off  the  debtor's  right  of  reversion. 

The  pursuer  pleaded  :  The  common  law  of  Scotland  gave  the  creditor  a  right  to 
attach,  and  to  sell  irredeemably  a  part  of  his  debtor's  estete,  sufficient  to  extinguish 
his  debt.  In  this  state  of  the  law,  as  there  was  no  good  reason  for  giving  a  right 
of  reversion,  that  privilege,  which  was  introduced  by  1469,  c.  36,  might  have  been 
considered  as  unfavourable.  But  when,  in  consequence  of  a  slovenly  practice,  un- 
authorised by  law,  general  apprisings  were  introduced,  whereby  a  valuable  estate 
might  be  carried  away  for  a  small  debt,  the  expiry  of  the  legal  became  highly  penal 
against  the  debtor.  Prior  to  the  act  1621,  c.  6,  which  indirectly  recognised  general 
apprisings,  the  Court,  if  any  case  had  occurred,  would  probably  have  restricted  the 
right  of  the  creditor  to  a  security,and  given  the  debtor  an  unlimited  right  of  redemption; 


MQft.  822.  ADJUDICATION   AXD  APPRISINQ  27 

and  although  afterwards  they  gave  effect  to  the  expiry  of  the  legal,  they  canvassed 
apprisings  so  strictly,  that  in  almost  every  case  it  was  opened  up.  See  the  Diction- 
ABiES,  V.  Apprising. 

The  act  1672,  c.  19,  which  was  framed  by  Lord  Stair,  was  intended  to  put  an 
end  to  the  hardships  attending  the  former  practice ;  but  it  failed  in  its  object,  by 
allowing  a  general  adjudication,  wherever  the  debtor  refused  to  assign  over  a  part 
of  his  estate,  one  fifth  greater  in  value  than  the  sum  due  by  him.  General  adjudi- 
cations, being  equally  penal  to  the  debtor,  are  therefore  liable  to  the  same  restrictions 
with  general  apprisings. 

Now,  it  is  a  general  rule,  that  penal  irritancies,  introduced  by  law,  do  not  take 
efiect  without  declarator.  This  holds  in  the  case  of  the  irritancy  ob  non  solutum 
canonem ;  and  in  that  for  omitting  to  insert  the  limitations  of  an  entail,  in  terms  of 
the  act  1685.  For  the  same  reason,  a  declarator  of  expiry  is  necessary,  [322]  ^^^  V^^' 
ticularly  where  the  adjudger  enters  into  possession,  as  the  debt  may  have  been  extin- 
guished by  intromissions  within  the  legal.  By  this  measure  the  debtor  is  warned 
of  his  danger,  and,  in  practice,  a  state  of  the  adjudger's  intromissions  are  inserted 
in  the  hbel  and  decree  of  expiry,  for  his  information.  Accordingly,  the  mere  expiry 
of  the  legal  has  been  in  no  case  found  sufficient  to  deprive  the  debtor  of  his  right  of 
reversion ;  and,  in  the  following  cases,  the  Court  have  gone  upon  the  supposition, 
that  a  process  of  declarator  was  necessary ;  5th  March  1 766,  Chalmers  against  Oliphant ; 
Fac.  Col.  No.  34,  p.  58.  See  Grounds  and  Warrents.  7th  March  1769,  Caitcheon 
V.  Ffeeming ;  *  3d  March  1758,  Anderson  v.  Nasmyth,  Fac.  Col.  No.  105,  p.  186. 
See  Prescription  (Negative). 

Besides,  the  only  plausible  reason  for  allowing  an  expiry  of  the  legal  to  take  place 
at  all,  was,  that  the  creditor  might  be  indemnified  for  being  obliged  to  take  land 
instead  of  money.  This  inconveniency,  however,  was  removed  by  the  acts  1681, 
c.  17,  and  1690,  c.  20,  which  allowed  any  one  creditor  of  a  bankrupt,  either  before  or 
after  the  legal  was  expired,  to  bring  the  lands  to  judicial  sale.  Indeed,  it  may  be 
doubted  whether  these  statutes  did  not  operate  as  a  virtual  repeal  of  the  former  ones 
relating  to  the  expiry  of  the  legal,  the  admission  of  the  competency  of  a  judicial  sale 
after  that  period,  shewing,  that  adjudgers  are  considered  even  then  not  as  proprietors, 
but  as  creditors. 

Aoswered  :  It  appears,  not  only  from  all  the  statutes  relating  to  adjudications 
(1469,  c.  36  ;  1661,  c.  62  ;  1672,  c.  19),  but  also  from  those  respecting  other  matters, 
that  the  mere  lapse  of  the  legal,  without  any  declaratory  process,  was  intended  to  make 
the  subject  adjudged,  the  absolute  property  of  the  adjudger.  It  was  upon  this  account, 
that  the  act  1681,  c.  21  gives  adjudgers,  after  the  expiry  of  the  legal,  a  right  to  vote 
at  elections  ;  although  it  was  intended  that  persons  vested  with  an  absolute  right  of 
property,  should  alone  have  that  privilege.  For  the  same  reason,  when  by  1690,  c.  10, 
annuities  arising  from  debts,  real  or  personal,  were  subjected  to  certain  assessments, 
creditors,  possessing  upon  adjudica-[323]-*ioii8»  whereof  the  legal  was  expired,  are 
exempted.  It  is  upon  this  principle  also,  that  the  creditor  is  not  obliged  to  account 
for  hu  intromissions  after  the  legal ;  1621,  c.  6  ;  Bankt.  b.  3,  tit.  2,  §  4,  para.  65,  73  ; 
Principles  of  Equity,  vol.  1,  p.  381.  Indeed,  the  summons  of  declarator  itself,  accord- 
ing to  common  style,  states,  that  the  lands  have,  ever  since  the  expiry  of  the  legal, 

*  The  particulars  of  this  case,  which  has  not  been  collected,  are  these  : — In  1708, 
two  heritable  bonds  were  granted  to  Edward  BaiUie,  over  a  subject  in  the  Cowgate 
of  Edinburgh,  the  property  of  Alexander  Hunter. — BaiUie  entered  into  possession. 
After  Baillie's  death,  one  of  his  creditors,  in  1728,  led  an  adjudication  for  payment 
of  a  debt  of  £4512  Scots.  Patrick  Tod  acquired  right  to  this  adjudication,  and 
obtained  a  charter.     He  was  infeft  in  1751.     In  1753,  he  sold  it  to  Fleming. 

Caitchen,  the  heir  of  Alexander  Hunter,  the  original  proprietor,  made  up  titles, 
by  charter  and  inf eftment,  from  the  Magistrates  of  Edinburgh,  and  brought  an  action 
against  Tod  and  Fleming,  of  reduction  of  the  titles  in  their  persons,  and  of  count 
and  reckoning  for  the  intromissions  of  themselves  and  their  authors,  with  the  rents 
of  the  subjects.  It  appeared  in  the  action,  that  the  heritable  debts  had  been  ex- 
tinguished by  intromission  in  1741 ;  but  the  defenders  pleaded  expiry  of  the  legal. 

This  plea  was  repelled ;  and  Lord  Kennet,  Ordinary,  found  them  Uable  for  the  whole 
rents  posterior  to  1741.  Upon  a  representation,  he  limited  their  accounting  to  the 
rents,  from  that  time,  actually  received. — His  judgment  was  affirmed  by  the  Court. 
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belonged  to  the  pursuer.  This  process  is  not  so  much  as  mentioned,  either  by  Stair  or 
M'Kenzie ;  and  that  it  is  not  necessary,  was  found  ;  Fount.  22d  February  1704, 
Livingston  v,  Goodlet,  p.  73,  v.  1  of  this  Dictionary;  July  1783,  Gordon  of  Cam- 
field.*  See  also,  Ersk.  b.  2,  tit.  12,  §§  22,  26 ;  Bank.  b.  3,  tit.  2,  §  4,  para.  49  ;  Stair, 
18th  June  1675,  L^kird  of  Leys  v,  Forbes,  p.  286,  v.  1  of  this  Dictionary. 

The  act  1681,  c.  17,  does  not  apply  to  this  case.  Its  object  was  to  force  the  debtor 
to  give  up  his  land  ;  and  it  leaves  all  questions  with  co-creditors  to  be  settled  in  the 
ranking  ;  or  perhaps  it  may  have  meant  to  take  away  the  right  of  adjudgers,  in  case 
of  the  insolvency  of  the  debtor. 

The  Court  considered  separately  the  necessity  of  a  decree  of  declarator,  and  its 
effects.     On  the  first  point  it  was 

Observed  :  The  acts  1681  and  1690  do  not  affect  the  present  question.  Formerly 
the  estate  of  a  bankrupt  was  divided  among  his  creditors,  and  they  had  no  way  of 
getting  payment  of  their  debts  in  money.  The  sole  object  of  these  statutes  was  to 
remedy  this  defect,  and  not  otherwise  to  regulate  the  interests  of  debtor  and  creditor. 

It  seems  to  have  been  the  idea  of  the  Legislature,  when  the  acts  1661  and  1672 
were  passed,  that  an  expired  legal  should  operate  ipso  jure.  But  for  a  long  time  back, 
the  rigour  of  the  law  has,  in  this  respect,  been  mitigated ;  and  even  the  principle 
of  the  act  of  sederunt,  27th  November  1592,  with  regard  to  conventional  irritancies, 
has  not  been  strictly  adhered  to.  A  more  equitable  practice  has  now  succeeded,  by 
which  parties  are  allowed  to  take  as  little  advantage  of  one  another  as  possible  ; 
and  a  reasonable  time  has  in  general  been  indulged,  for  doing  away  the  effect  of  penal 
irritancies.  The  general  adjudication  now  in  use,  is  evidently  not  a  sale  under  rever- 
sion ;  but  a  mere  pignus  prcetorium  ;  and  to  convert  it  into  an  absolute  right  of  pro- 
perty, by  the  mere  lapse  of  ten  years,  would  be  a  strong  and  very  unjust  operation 
of  the  law,  and  not  agreeable  to  its  analogy  or  spirit  in  other  instances.  The  creditor 
is  not  obliged,  at  the  expiry  of  the  term,  to  take  the  estate,  in  soLutum  of  his  debt ; 
and  as  little  ought  the  debtor  to  be  foreclosed  without  some  further  judicial  act,  if 
the  estate  be  large,  in  proportion  to  the  debt.  In  the  case  of  Gordon  of  Caimfield, 
the  Court  went  upon  specialties ;  and  it  may  be  doubted  whether  it  was  a  good 
decision. 

As  to  the  effect  of  a  decree,  when  obtained,  the  Court  were  agreed,  that  where 
appearance  was  seriously  made  for  the  debtor,  all  objections  would  be  dis-[324]-cus8ed ; 
and  that,  if  they  were  not  sustained,  and  the  irritancy  not  removed,  the  lands,  in  conse- 
quence of  the  decree,  would  become  the  absolute  property  of  the  creditor  :  But  it  was 
tnought  more  difficult  to  determine  what  should  be  the  effect  of  a  decree  of  declarator 
in  absence.  On  the  one  hand,  it  was  observed  by  some  of  the  Judges,  that  though 
the  debtor  might  be  restored  against  such  a  decree,  upon  shewing  objections  to  the 
adjudication,  or  upon  proving  that  the  debt  had  been  extinguished  within  the  legal, 
the  mere  inequality  between  the  extent  of  the  debt  and  the  value  of  the  lands  adjudged, 
ought  to  be  no  ground  for  setting  it  aside.  Other  Judges  thought,  that  the  effect 
of  such  a  decree  would  depend  upon  the  whole  circumstances  of  the  case  ;  and  that 
the  value  of  the  lands,  compared  with  the  extent  of  the  debt,  must  be  taken  into 
the  account ;  and  that  it  would  be  necessary,  in  every  case,  to  inquire  what  time  had 
elapsed  since  the  expiry  of  the  legal ;  whether  improvements  had  been  made  upon 
the  faith  of  the  right  being  absolute  ;  or  whether  matters  were  still  entire  ;  and  in 
general,  that  it  would  be  incumbent  upon  the  reverser  to  show  good  cause  why  he 
should  still  be  restored  against  the  decree  of  declarator,  which  he  could  not  be,  with- 
out making  full  satisfaction  to  the  other  party. 

The  Lords  almost  unanimously  foimd,  "  That  the  expiry  of  the  legal  does  not 
vest  the  estate  in  the  adjudger  ipso  jure.^^ 

Lord  Reporter,  Dreohokn. — Act.  Solicitor-General  Blair,  Geo.  Fergusson,  John 
BucHAN  Hepburn.— Alt.  Dean  of  Faculty  Erskine,  Cullen,  Tait.— Clerk,  Sir 
James  Colquhoun. 

Douglas.  Fol.  Die.  v.  3,  p.  18.     Fac.  Cd.  No.  112,  p.  246. 


*  Not  collected. 
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No.  7.    [15]  Francis  Strachan  v.  Sir  John  Whiteford.    February  9,  1776. 

One  having  a  disposition  in  security  over  lands,  held  and  possessed  by  his  debtor  on 
minute  of  sale  without  infeftment,  cannot  complete  his  right,  by  adjudication  in 
implement  of  the  minute  of  sale  led  against  the  granter  of  that  minute  as  the 
person  last  invested  with  the  feudal  right. 

James  Aird  was  proprietor  of  the  lands  of  Brackenhill,  in  which  he  was  infeft. 
Agnes  Mackenzie  his  spouse  was  infeft  in  an  yearly  annuity  out  of  them,  in  the  event 
of  her  surviving  her  husband. 

James  Aird  conveyed  these  lands  to  James  Aird,  his  son,  and  Isobel  Foggo,  his 
spouse,  for  a  liferent  annuity.     The  son  was  infeft. 

The  whole  parties  afterward,  by  a  minute  of  sale,  sold  the  lands  to  Mr.  Matthew 
Stuart,  professor  of  mathematics  in  the  university  of  Edinburgh,  obhging  themselves 
to  grant  a  disposition,  containing  procuratory  and  precept  in  his  favour. 

[16]  ^o  sucl^  disposition  was  granted  ;  but  Mr.  Stuart  having  entered  into  posses- 
aon,  granted  an  heritable  bond  over  the  lands  to  Sir  John  Whiteford,  who  was  there- 
upon infeft. 

Sir  John  obtained  decree  of  adjudication  in  implement  of  the  minute  of  sale 
against  James  Aird  younger,  and  against  his  spouse. 

Sir  John  was  infeft  in  the  lands  in  virtue  of  a  charter  under  the  Great  Seal,  proceed- 
ing upon  the  decree  of  adjudication,  and  this  charter,  containing  a  confirmation  of 
the  base  infeftments  in  the  persons  of  the  Airds,  and  of  all  the  other  subaltern  infeft- 
ments,  subsequent  to  that  of  the  last  immediate  vassal  of  the  Crown. 

Professor  Stuart's  afEairs  having  gone  into  disorder,  he  conveyed  these  lands  to 
Francijt  Strachan,  Writer  to  the  Signet,  in  trust,  and  assigned  to  him  the  whole  writs 
and  evidents. 

To  complete  his  title,  Mr.  Strachan  led  an  adjudication  in  impalement  of  the 
minute  of  sale,  and  then  instituted  a  reduction  of  Sir  John's  adjudication,  and  of  the 
charter  and  sasine  following  upon  it. 

In  bar  of  this  action,  Sir  John  pleaded  ; 

Where  a  person  has  obtained  a  right  to  lands,  whether  absolute  or  only  in  security, 
and  where  the  right  of  the  author  to  these  lands  is  not  completed,  the  holder  of  the 
right  may,  by  the  force  of  legal  diligence,  supply  the  want  of  infeftment  in  the  person 
of  his  author,  without  communicating  any  benefit  to  third  parties,  in  prejudice  of  his 
own  light.  If  the  method  which  the  defender  adopted  be  inept,  a  contrary  doctrine 
would  be  true.  No  other  method  can  be  pointed  out,  by  which  the  defect  could  be 
Bspphed,  without  running  the  risk  of  giving  a  preference  to  other  creditors. 

It  is  no  doubt  competent  for  an  assignee  to  pursue,  either  in  his  own  name  or  in 
the  name  of  the  cedent,  but  it  is  no  necessary  measure  for  an  assignee  to  carry  on  his 
diligence  in  the  name  of  his  cedent.  On  the  contrary,  if  he  can  render  his  right  com- 
plete by  prosecuting  in  the  name  of  his  author,  it  must  also  be  in  his  power  to  render 
his  right  equally  complete,  by  prosecuting  in  his  own  name. 

Indeed  it  is  by  prosecuting  in  his  own  name  only,  that  this  can  be  accomplished 
with  safety.  An  adjudication  in  implement,  for  example,  obtained  in  the  name  of 
Professor  Stuart,  and  a  charter  and  sasine  expeded  thereupon,  would  as  a  jtu  super- 
veniena  in  his  person  have  validated  a  first  infeftment,  flowing  from  him  in  favour  of 
another  party  ;  so  that  the  vigilant  creditor  would,  by  the  force  of  his  own  diligence, 
be  cut  out  of  his  preference  by  the  creditor  who  was  doing  nothing. 

Nor  would  it  have  done  to  have  first  adjudged  the  minute  of  sale  upon  the  personal 
obligation  in  the  heritable  bond,  and  then  to  have  made  that  adjudication  the  ground- 
work of  an  adjudication  in  implement  against  the  Professor's  author  :  For  by  doing 
this,  every  personal  creditor  of  Mr.  Stuart  would  have  been  entitled,  by  adjudging 
within  year  and  day  of  the  defender,  to  have  been  [17]  preferred  pari  passu  with  him 
upon  the  Professor's  estate.  This  is  saying,  that  a  disposition  to  a  creditor  in  security  of 
his  debt  of  a  personal  right  to  lands,  is  no  better  than  so  much  blank  paper,  and  that 
the  disponee  is  in  no  better  situation  than  if  he  had  relied  upon  the  debtor's 
mere  personal  obligation ;  whereas  a  personal  right  to  lands  is  a  valuable  and 
substantia]  estate,  which  the  holder  may  render  complete  in  his  own  person  by 
infeftment. 
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belonged  to  the  pursuer.  This  process  is  not  so  much  as  mentioned,  either  by  Stair  or 
M'Kemsie ;  and  that  it  is  not  necessary,  was  found ;  Fount.  22d  February  1704, 
Livingston  v,  Goodlet,  p.  73,  v.  1  of  this  Dictionary;  July  1783,  Gordon  of  Cam- 
field.*  See  also,  Ersk.  b.  2,  tit.  12,  §§  22,  26 ;  Bank.  b.  3,  tit.  2,  §  4,  para.  49  ;  Stair, 
18th  June  1676,  L^kird  of  Leys  v.  Forbes,  p.  286,  v.  1  of  this  Dictionary. 

The  act  1681,  c.  17,  does  not  apply  to  this  case.  Its  object  was  to  force  the  debtor 
to  give  up  his  land  ;  and  it  leaves  all  questions  with  co-creditors  to  be  settled  in  the 
rai^ng  ;  or  perhaps  it  may  have  meant  to  take  away  the  right  of  adjudgers,  in  case 
of  the  insolvency  of  the  debtor. 

The  Court  considered  separately  the  necessity  of  a  decree  of  declarator,  and  its 
effects.     On  the  first  point  it  was 

Observed  :  The  acts  1681  and  1690  do  not  affect  the  present  question.  Formerly 
the  estate  of  a  bankrupt  was  divided  among  his  creditors,  and  they  had  no  way  of 
getting  payment  of  their  debts  in  money.  The  sole  object  of  these  statutes  was  to 
remedy  this  defect,  and  not  otherwise  to  regulate  the  interests  of  debtor  and  creditor. 

It  seems  to  have  been  the  idea  of  the  Legislature,  when  the  acts  1661  and  1672 
were  passed,  that  an  expired  legal  should  operate  ipso  jure.  But  for  a  long  time  back, 
the  rigour  of  the  law  has,  in  this  respect,  been  mitigated ;  and  even  the  principle 
of  the  act  of  sederunt,  27th  November  1592,  with  regard  to  conventional  irritancies, 
has  not  been  strictly  adhered  to.  A  more  equitable  practice  has  now  succeeded,  by 
which  parties  are  allowed  to  take  as  little  advantage  of  one  another  as  possible  ; 
and  a  reasonable  time  has  in  general  been  indulged,  for  doing  away  the  effect  of  penal 
irritancies.  The  general  adjudication  now  in  use,  is  evidently  not  a  sale  under  rever- 
sion ;  but  a  mere  pignus  prcBtorium  ;  and  to  convert  it  into  an  absolute  right  of  pro- 
perty, by  the  mere  lapse  of  ten  years,  would  be  a  strong  and  very  unjust  operation 
of  the  law,  and  not  agreeable  to  its  analogy  or  spirit  in  other  instances.  The  creditor 
is  not  obliged,  at  the  expiry  of  the  term,  to  take  the  estate,  in  sdiUum  of  his  debt ; 
and  as  little  ought  the  debtor  to  be  foreclosed  without  some  further  judicial  act,  if 
the  estate  be  large,  in  proportion  to  the  debt.  In  the  case  of  Grordon  of  Caimfield, 
the  Court  went  upon  specialties ;  and  it  may  be  doubted  whether  it  was  a  good 
decision. 

As  to  the  effect  of  a  decree,  when  obtained,  the  Court  were  agreed,  that  where 
appearance  was  seriously  made  for  the  debtor,  all  objections  would  be  dis-[324]-cussed ; 
and  that,  if  they  were  not  sustained,  and  the  irritancy  not  removed,  the  lands,  in  conse- 
quence of  the  decree,  would  become  the  absolute  property  of  the  creditor  :  But  it  was 
tnought  more  difficult  to  determine  what  should  be  the  effect  of  a  decree  of  declarator 
in  absence.  On  the  one  hand,  it  was  observed  by  some  of  the  Judges,  that  though 
the  debtor  might  be  restored  against  such  a  decree,  upon  shewing  objections  to  the 
adjudication,  or  upon  proving  that  the  debt  had  been  extingmshed  within  the  legal, 
the  mere  inequality  between  the  extent  of  the  debt  and  the  value  of  the  lands  adjudged, 
ought  to  be  no  ground  for  setting  it  aside.  Other  Judges  thought,  that  the  effect 
of  such  a  decree  would  depend  upon  the  whole  circumstances  of  the  case  ;  and  that 
the  value  of  the  lands,  compared  with  the  extent  of  the  debt,  must  be  taken  into 
the  account ;  and  that  it  would  be  necessary,  in  every  case,  to  inquire  what  time  had 
elapsed  since  the  expiry  of  the  legal ;  whether  improvements  had  been  made  upon 
the  faith  of  the  right  being  absolute  ;  or  whether  matters  were  still  entire  ;  and  in 
general,  that  it  would  be  incumbent  upon  the  reverser  to  show  good  cause  why  he 
should  still  be  restored  against  the  decree  of  declarator,  which  he  could  not  be,  with- 
out making  full  satisfaction  to  the  other  party. 

The  Lords  almost  unanimously  found,  *^  That  the  expiry  of  the  legal  does  not 
vest  the  estate  in  the  adjudger  ipso  jure,^^ 

Lord  Reporter,  Dreghorn. — Act.  Solicitor-General  Blair,  Geo.  Fergusson,  John 
BucHAN  Hepburn. — Alt.  Dean  of  Faculty  Erskinb,  Cullen,  Tait. — Clerk,  Sir 
James  Colquhoun. 

Douglas.  FoL  Die,  v.  3,  p.  18.     Fog.  Col.  No.  112,  p.  246. 


*  Not  collected. 
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No.  7.    [15]  Francis  Strachan  v.  Sir  John  Whiteford.    February  9,  1776. 

One  having  a  disposition  in  security  over  lands,  held  and  possessed  by  his  debtor  on 
minute  of  sale  without  infeftment,  cannot  complete  his  right,  by  adjudication  in 
implement  of  the  minute  of  sale  led  against  the  granter  of  that  minute  as  the 
person  last  invested  with  the  feudal  right. 

James  Aird  was  proprietor  of  the  lands  of  Brackenhill,  in  which  he  was  infeft. 
Agnes  Mackenzie  his  spouse  was  infeft  in  an  yearly  annuity  out  of  them,  in  the  event 
of  her  surviving  her  husband. 

James  Aird  conveyed  these  lands  to  James  Aird,  his  son,  and  Isobel  Foggo,  his 
spouse,  for  a  liferent  annuity.     The  son  was  infeft. 

The  whole  parties  afterward,  by  a  minute  of  sale,  sold  the  lands  to  Mr.  Matthew 
Stuart,  professor  of  mathematics  in  the  university  of  Edinburgh,  obliging  themselves 
to  grant  a  disposition,  containing  procuratory  and  precept  in  his  favour. 

[16]  No  such  disposition  was  granted  ;  but  Mr.  Stuart  having  entered  into  posses- 
Bon,  granted  an  heritable  bond  over  the  lands  to  Sir  John  Whiteford,  who  was  there- 
upon infeft. 

Sir  John  obtained  decree  of  adjudication  in  implement  of  the  minute  of  sale 
Against  James  Aird  younger,  and  against  his  spouse. 

Sir  John  was  infeft  in  the  lands  in  virtue  of  a  charter  under  the  Great  Seal,  proceed- 
iaf^  upon  the  decree  of  adjudication,  and  this  charter,  containing  a  confirmation  of 
the  base  infeftments  in  the  persons  of  the  Airds,  and  of  all  the  other  subaltern  infeft- 
ments,  subsequent  to  that  of  the  last  immediate  vassal  of  the  Crown. 

Professor  Stuart's  afEairs  having  gone  into  disorder,  he  conveyed  these  lands  to 
Francis  Strachan,  Writer  to  the  Signet,  in  trust,  and  assigned  to  him  the  whole  writs 
Add  evidents. 

To  complete  his  title,  Mr.  Strachan  led  an  adjudication  in  implement  of  the 
minute  of  sale,  and  then  instituted  a  reduction  of  Sir  John's  adjudication,  and  of  the 
charter  and  sasine  following  upon  it. 

In  bar  of  this  action,  Sir  John  pleaded  ; 

Where  a  person  has  obtained  a  right  to  lands,  whether  absolute  or  only  in  security, 
and  where  the  right  of  the  author  to  these  lands  is  not  completed,  the  holder  of  the 
right  may,  by  the  force  of  legal  diligence,  supply  the  want  of  infeftment  in  the  person 
of  his  author,  without  communicating  any  benefit  to  third  parties,  in  prejudice  of  his 
own  right.  If  the  method  which  the  defender  adopted  be  inept,  a  contrary  doctrine 
would  be  true.  No  other  method  can  be  pointed  out,  by  which  the  defect  could  be 
Bopplied,  without  running  the  risk  of  giving  a  preference  to  other  creditors. 

It  is  no  doubt  competent  for  an  assignee  to  pursue,  either  in  his  own  name  or  in 
the  name  of  the  cedent,  but  it  is  no  necessary  measure  for  an  assignee  to  carry  on  his 
diligence  in  the  name  of  his  cedent.  On  the  contrary,  if  he  can  render  his  right  com- 
plete by  prosecuting  in  the  name  of  his  author,  it  must  also  be  in  his  power  to  render 
bis  right  equally  complete,  by  prosecuting  in  his  own  name. 

Indeed  it  is  by  prosecuting  in  his  own  name  only,  that  this  can  be  accomplished 
with  safety.  An  adjudication  in  implement,  for  example,  obtained  in  the  name  of 
Professor  Stuart,  and  a  charter  and  sasine  expeded  thereupon,  would  as  a  jus  super- 
veniens  in  his  person  have  validated  a  first  infeftment,  flowing  from  him  in  favour  of 
another  party  ;  so  that  the  vigilant  creditor  would,  by  the  force  of  his  own  diligence, 
be  cut  out  of  his  preference  by  the  creditor  who  was  doing  nothing. 

Nor  would  it  have  done  to  have  first  adjudged  the  minute  of  sale  upon  the  personal 
obligation  in  the  heritable  bond,  and  then  to  have  made  that  adjudication  the  ground- 
work of  an  adjudication  in  implement  against  the  Professor's  author  :  For  by  doing 
this,  every  personal  creditor  of  Mr.  Stuart  would  have  been  entitled,  by  adjudging 
within  year  and  day  of  the  defender,  to  have  been  [17]  preferred  j>ari  passu  with  him 
upon  the  Professor's  estate.  This  is  saying,  that  a  disposition  to  a  creditor  in  security  of 
budebt  of  a  personal  right  to  lands,  is  no  better  than  so  much  blank  paper,  and  that 
tbe  disponee  is  in  no  better  situation  than  if  he  had  relied  upon  the  debtor's 
mere  personal  obligation ;  whereas  a  personal  right  to  lands  is  a  valuable  and 
mibstantial  estate,  which  the  holder  may  render  complete  in  his  own  person  by 
infeftment. 
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It  would  have  been  a  superfluous  step  to  have  led  an  adjudication  against  Profesaor 
Stuart,  in  order  to  carry  the  minute  of  sale,  when  by  the  heritable  bond,  and  the 
assignation  therein  contained,  the  defender  had  all  the  right  to  that  minute  which 
Mr.  Stuart  could  give  him,  in  so  far  as  respected  the  security  granted  by  the  heritable 
bond.  The  only  use  of  an  adjudication  is  to  transfer,  by  an  act  of  the  law,  a  right 
from  the  debtor  to  the  creditor,  for  the  creditor's  payment  or  security,  which  the 
debtor  ought  to  have  done  voluntarily ;  and  it  would  have  been  both  nimioos  and 
idle,  upon  the  part  of  the  creditor,  to  lead  an  adjudication  against  his  debtor,  in  order 
to  transfer  a  right  which  the  debtor  had  formerly,  by  his  voluntary  act  and  deed, 
himself  transferred  to  the  creditor  in  security  of  his  debt. 

A  voluntary  conveyance  from  the  person  in  the  right,  where  the  granter  is  under 
no  legal  incapacity,  is  in  every  respect  as  efficacious  as  a  legal  conveyance.  It  is  im- 
possible, in  such  a  case,  that  the  act  of  the  law  can  do  more  than  the  act  of  an  un- 
limited proprietor.  Now  the  defender's  right  is  altogether  the  same  as  if  he  had  an 
express  conveyance  to  the  minute  of  sale.  A  conveyance  to  writs  and  evidents  in 
general  carries  a  right  to  every  writing  of  and  concerning  the  subjects  conveyed.  Pro- 
curatories  and  precepts  are  executed,  charters  expeded,  and  infeftments  taken  upon 
no  other  title  than  a  general  assignment  to  writs  and  evidents.  It  is  not  necessary 
for  a  general  disponee,  who  is  at  the  same  time  heir  at  law,  to  expede  a  general  service, 
or  to  lead  an  adjudication  where  he  is  not  heir  at  law,  in  order  to  carry  any  unexecuted 
procuratories  or  precepts  that  might  have  been  in  the  person  of  the  defunct.  But  if  a 
general  disposition  have  all  the  efEect  of  a  general  service,  and  entitle  the  disponee 
to  execute  any  procuratory  or  precept,  that  stood  in  the  disponer,  as  much  as  if  they 
had  been  specially  conveyed ;  then  a  general  assignment  to  writs  and  evidents  re- 
specting a  particular  subject  must  have  the  same  effect  as  if  every  writiag  relative 
thereto  had  been  specially  and  expressly  assigned. 

It  is  a  misapprehension  to  say,  that  Sir  John,  by  his  bond,  was  no  more  than  a 
creditor  to  Mr.  Stuart,  and  that  however  he  could  have  adjudged  the  lands  from  that 
gentleman  in  his  character  of  creditor,  yet  he  could  not  adjudge  the  lands  themselves 
in  implement,  to  pertain  to  himself  heritably  and  irredeemably,  without  any  legal 
or  reversion.  An  adjudication  against  Professor  Stuart  by  Sir  John  as  a  creditor,  in 
virtue  of  the  obhgation  in  his  bond,  would  have  been  a  most  improper  step  of  diligence. 
A  charter  of  adjudication  and  infeftment  can  only  vest  the  feudal  right  of  the  lands  in 
the  person  of  the  adjudger,  where  the  feudal  right  stood  in  the  person  of  him  against 
whom  the  adj  udication  is  [18]  led  either  really  or  fictione  juris.  In  the  present  case,  the 
lands  were  not  vested  in  the  debtor's  person,  and  the  minute  of  sale  contained  no 
warrant  of  infeftment.  Although,  therefore,  an  adjudication  carries  a  personal  right 
containing  a  warrant  for  infeftment,  yet  as  the  minute  of  sale  did  not  contain  such  a 
warrant,  the  right  to  the  lands  could  not  have  been  completed  without  a  second 
adjudication  against  Mr.  Stuart's  author  in  implement  thereof,  which  is  the  very  step 
which  has  been  followed.  And  having,  by  the  assignment  in  the  bond,  a  good  right 
to  the  minute  of  sale  in  so  far  as  it  was  necessary  for  completing  his  security,  no  other 
course  could  have  been  taken  than  that  of  leading  an  adjudication  against  the  person 
in  whom  the  feudal  right  of  the  lands  stood  in  implement  of  the  minute  of  sale. 

l^n  the  second  place,  it  is  no  soUd  objection  to  the  adjudication,  that  the  lands 
are  adjudged  heritably  and  irredeemably.  It  is  true,  that  as  the  minute  of  sale  was 
conveyed  to  Sir  John  only  in  security  of  his  debt,  redeemable  and  under  reversion 
upon  payment  of  that  debt,  a  right  of  reversion  necessarily  arises  in  favour  of  Pro- 
fessor Stuart ;  but  this  right  of  reversion  in  favour  of  that  gentleman  is  no  reason 
why  the  lands  should  have  been  adjudged  under  reversion  from  James  Aird,  who 
had  no  right  to  any  reversion,  as  the  right  conveyed  by  the  minute  of  sale  was  absolute 
and  irredeemable.  An  adjudication  in  implement  must  always  be  in  terms  of  the 
obligation  in  implement  of  which  it  was  led ;  and  when,  from  the  want  of  right  in 
Professor  Stuart,  Sir  John  was  obliged  to  have  recourse  to  an  adjudication  against 
his  author,  not  in  implement  of  the  heritable  bond,  but  in  implement  of  the  minute 
of  sale  betwixt  them,  and  which  minute  was  conveyed  to  Sir  John  by  the  general 
assignment  in  the  bond,  it  is  impossible  that  the  adjudication  could  have  proceeded 
in  any  other  terms  than  heritably  and  irredeemably.  Sir  John  had  not,  it  is  true, 
an  heritable  and  irredeemable  right  to  the  lands ;  but  the  right  of  reversion,  which 
lay  against  him,  was  competent  not  to  James  Aird,  but  to  Professor  Stuart,  who  was 
the  only  person  interested  therein. 
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Even  supposmg  that  it  was  wrong  to  adjudge  the  lands  heritably  and  irredeemably, 
yet  this  objection  does  not  resolve  into  a  pluris  petitio.  The  objection  truly  resolves 
into  this,  that  a  greater  estate  has  been  adjudged  from  the  person  against  whom  it  is 
led,  than  what  ought  to  have  been  adjudged  from  him.  But  this  is  no  solid  objection, 
provided  the  estate  de  facto  adjudged  comprehends  that  estate  which  ought  to  have 
been  adjudged.  Here  the  adjudication  being  of  the  full  and  absolute  property  of  the 
lands,  comprehends  every  inferior  right  and  interest  in  it.  And  as  the  adjudication 
has  not  been  led  for  more  than  Sir  John  was  entitled  to  adjudge  for,  it  can  be  no 
objection  that  he  has  adjudged  a  greater  estate  or  interest  than  what  could  be  ad- 
judged from  the  person  against  whom  the  adjudication  was  led. 
Answered  for  the  pursuer, 

It  is  not  denied  that  an  assignee  may  pursue  or  do  dihgence,  either  in  his  own 
name  or  in  the  name  of  his  cedent,  as  effectually  as  the  cedent  could  have  [19]  done, 
provided  the  full  right  that  was  in  the  cedent  stands  conveyed  to  him.  But  if  the 
assignment  is  only  granted  sub  modo,  or  for  a  particular  purpose,  or  if  it  is  only  a  part 
of  the  cedent's  right,  the  assignee  cannot  go  beyond  the  terms  or  nature  of  his  assign- 
ment, so  as  under  that  title  to  sue  for  or  recover  more  than  was  truly  meant  to  be 
conveyed  to  and  vested  in  him.  Were  it  otherways,  the  utmost  confusion  and  the 
most  absurd  consequences  would  follow.  The  holder  of  such  a  right,  as  stood  in 
Professor  Stuart,  might  lawfully  grant  twenty  such  bond  as  this,  and  each  of  the 
creditors  would  then  have  an  equal  title  to  claim  the  full  right  of  their  cedent  as  if 
they  had  purchased  the  entire  property  of  the  lands  from  him,  or  they  might  pursue 
his  authors  for  getting  that  right  of  property  completed  in  the  person  of  each  of  them, 
which  solely  belonged  to  and  was  only  intended  to  be  completed  in  the  person  of  the 
debtor  himself. 

The  defender  is  not  a  purchaser  or  disponee  of  the  lands  from  Professor  Stuart. 
He  is  no  more  than  a  personal  creditor  by  bond,  with  an  obhgation  from  him,  to  obtain 
a  vaUd  infeftment  in  the  lands  mentioned  in  the  bond,  in  security  of  his  debt  and 
annuabrent.  It  is  obvious,  therefore,  that  any  claim  or  action  which  could  be  com- 
petent to  the  defender,  either  for  obtaining  implement  of  the  obligation  for  infeftment 
contamed  in  his  bond,  or  completing  the  security  thereby  intended  to  be  given  to 
him,  must  have  lain  against  Mr.  Stuart,  with  whom  alone  he  contracted,  and  not 
against  the  cedent  in  the  right  of  those  lands  with  whom  the  defender  never  con- 
tracted, and  who  stood  under  no  obligation  to  the  defender,  either  immediately,  or 
as  come  in  place  of  the  Professor. 

There  is  no  solid  foimdation  for  saying,  that  the  minute  of  sale  was  conveyed 
to  Sir  John  by  the  assignment  in  the  bond.  It  is  a  mere  general  assignment  of  the 
writs  and  evidents  thrown  into  the  same  clause  of  the  bond  with  the  assignment  to 
the  rents,  and  can  import  no  more  than  a  special  power  to  found  upon  those  writs, 
in  evidence  of  the  grantor's  right,  as  well  as  to  levy  the  rents  in  competition  with  Pro- 
fessor Stuart  himself,  or  any  person  who  should  pretend  to  dispute  his  title,  and  to 
evict  the  possession  of  the  lands  or  rents  from  the  creditor.  An  assignment  to  this 
efiect  would  be  imphed  in  any  heritable  bond,  though  not  expressed  ;  and  it  can  have 
no  stronger  effect  when  it  is  expressed.  Even  had  the  minute  of  sale  been  expressly 
assigned,  such  an  assignment  would  still  have  carried  only  a  limited  and  quahfied 
right,  a  right  to  defend  and  support  his  heritable  bond  by  any  aid  he  could  draw 
from  the  minute,  as  well  as  other  title  deeds  in  the  person  of  the  granter.  It  would 
be  only  an  assignment  svb  modOy  or  ad  hunc  effectum^  of  supporting  his  security  as  a 
creditor.  The  absolute  and  complete  right  of  property  under  the  minute  still  re- 
mained in  Professor  Stuart,  subject  to  the  burden  of  the  defender's  debt,  and  upon 
paying  of  that  debt  there  would  have  been  no  need  of  a  reconveyance  of  the  minute 
from  the  defender.  All  right  under  it  in  the  defender's  person  would  have  evanished, 
[20]  and  Professor  Stuart's  right  continued  afterward  entire,  as  if  no  such  bond  or 
assignment  had  ever  been  panted. 

Besides,  the  defender,  mstead  of  adjudging  from  his  debtor  his  right  to  the  lands 
in  security  of  his  debt  or  implement  of  his  obligation,  has  adjudged  the  whole  lands,' 
and  got  them  declared  to  belong  not  to  Professor  Stuart,  the  only  true  and  absolute 
proprietor,  but  to  himself,  and  that  not  in  satisfaction  or  security  of  his  debt,  but 
heritably  and  irredeemably.  It  is  in  vain  to  urge,  that  although  the  lands  are  thus 
hentably  and  irredeemably  adjudged,  yet  the  defender's  right  is  to  be  understood 
as  no  more  than  a  right  in  security.     The  right  is  declared  irredeemable  in  the  decree 
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obtained,  which  is  a  contradiction  in  terms  to  the  supposition  that  the  right  is  only 
in  security.  Although  Aird  was  the  only  person  cited  to  defend  in  the  process,  yet 
the  defender  might  certainly  have  concluded  that  only  so  much  of  the  lands  should 
be  adjudged  to  him  as  would  satisfy  or  secure  his  debt,  subject  to  redemption  by  his 
debtor,  to  whom  the  irredeemable  property  belonged.  Nor  is  it  sufl&cient  to  remove 
this  objection,  that  upon  payment  Professor  Stuart  might  compel  the  defender  to 
denude  in  his  favour.  Although  the  Court  might  give  relief  to  the  party  chiefly 
injured  by  a  wrong  or  irregularity,  that  will  never  sanction  the  wrong  itself,  nor  render 
the  diligence  by  which  it  is  committed  vahd  or  effectual  in  prejudice  of  third  parties. 

Professor  Stuart  alone,  or  one  who  had  acquired  full  right  from  him,  could  have 
adjudged  the  lands  from  Aird  in  implement  of  the  Professor's  right.  Adjudications 
in  implement  have  been  devised  for  supplying  the  want  of  procuratories  and  precepts, 
in  order  to  obtain  to  the  disponee,  or  true  proprietor,  an  entry  from  the  superior  to 
the  feudal  right  of  his  own  property.  Such  adjudication  led  by  any  other  than  the 
person  who  is  virtually  and  substantially  proprietor,  is  in  itself  void  ;  because  having 
no  title  to  the  absolute  irredeemable  property  of  the  lands,  he  has  no  right  to  have 
them  adjudged  to  him.  Sir  John,  neither  in  law  nor  in  justice,  can  pretend  to  be 
absolute  and  irredeemable  proprietor  of  the  lands,  and  yet  that  is  the  right  and  the 
only  one  obtained  by  his  adjudication. 

The  case  of  a  creditor  who  first  adjudges  from  his  debtor  his  personal  right  to 
lands  under  the  act  1672,  and  then  adjudges  the  lands  from  the  debtor's  cedent  or 
author,  in  implement  of  the  debtor's  right,  is  totally  difEerent  from  the  present. 
Such  an  adjudger  becomes  by  his  first  adjudication  a  general  or  total  disponee  of  the 
lands,  and  assignee  to  the  whole  personal  right  that  was  in  the  debtor,  and  conse- 
quently the  debtor's  author  can  properly  implement  to  him  the  obhgation  he  stood 
under  to  the  debtor  of  conveying  the  real  or  feudal  right ;  and  the  adjudication  itself 
will  show  that  he  holds  the  right  not  irredeemably  ;  but  under  the  legal  reversion  to 
the  debtor.  The  defender  here  had  neither  by  adjudication  or  voluntary  conveyance 
any  right  to  the  property  of  the  whole  lands,  but  was  only  a  partial  creditor  of  Pro- 
fessor Stuart. 

[21]  It  is  no  good  argument  that  the  defender,  if  the  mode  of  diligence  which  he 
pursued  be  inept,  could  have  adopted  no  other.  But  in  fact  he  might  have  adopted 
other  methods.  He  might  have  charged  Professor  Stuart,  at  any  time  after  his  bond, 
with  horning  on  the  obligation  to  infeft,  or  he  might  have  maintained  an  action  for 
compelling  him  to  get  the  feudal  title  of  the  lands  completed  in  his  person ;  or  he 
might  qiui  creditor  have  adjudged  the  lands  or  minute  of  sale  from  Professor  Stuart 
for  satisfaction  of  his  whole  debt,  and  might  then  have  pursued  an  action  against 
James  Aird,  the  Professor's  author,  for  compelling  him  to  establish  the  feudal  right 
in  his  own  person,  in  implement  of  the  minute  ;  or  he  might  have  maintained  such  an 
action  against  Aird,  in  the  name  of  Professor  Stuart  himself,  for  the  purpose  of  com- 
pelling him  to  infeft  the  Professor  ;  and  upon  his  failure  have  likewise  adjudged  in 
implement.  All  these  methods  were  probably  avoided,  because  the  defender  foresaw 
that  he  would  have  been  in  no  better  state  than  a  common  adjudger,  and  that  the 
other  creditors  adjudging  within  the  year  would  have  come  in  pari  passu  with  him. 

The  Court  pronounced  the  following  interlocutor.  "  The  Lords  having  resumed 
the  consideration  of  this  process,  with  the  report  formerly  made  by  Lord  Hailes,  and 
advised  the  same,  with  the  memorials  and  informations  hinc  inde,  Find,  that  the 
adjudication  led  by  Sir  John  Whiteford  was  led  improperly,  therefore  reduce  the  same, 
together  with  the  charter  and  infeftment  following  thereon,  and  remit  to  the  Ordinary 
to  proceed  accordingly,  and  farther  to  do  as  he  shall  see  just." 

A  reclaiming  Petition  against  this  interlocutor  was  refused  without  answers. 

Lord  Keporter,  Hailes. — Act.  George  Wallace,  Rae. — Alt.  M'Queen, 
J.  W. 
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No.  11.    [25]  David  Campbell  and  Others  v.  The  Common  Agent,  in  the  ranking  of 
the  Estate  of  Edbebline.    January  14,  1801. 

A  peison  before  being  rendered  legally  bankrupt,  having  executed  a  trust-deed,  by 
which  the  trustees  were  empowered  to  sell  as  much  of  his  estates  as  should  pay 
his  debts,  and  entail  the  remainder  on  a  certain  series  of  heirs,  it  was  found,  that 
the  grantor  was  not  so  far  denuded  of  his  property  as  to  invalidate  an  adjudica- 
tion led  after  his  death,  by  certain  non-acceding  creditors,  upon  a  special  charge 
given  to  his  heir-apparent. 

Dagald  Campbell's  affairs  being  embarrassed,  he  conveyed  his  estate  of  Edderline 
to  trustees  for  behoof  of  his  creditors.  At  the  date  of  the  trust-disposition,  he  had 
not  been  rendered  legally  bankrupt. 

By  the  trust-deed,  the  lands  were  conveyed  to  the  trustees,  and  the  survivors  or 
survivor  of  them,  absolutely  and  irredeemably,  for  behoof  of  the  granter's  whole 
creditors.  The  trustees  were  also  empowered,  without  the  consent  either  of  the 
grant-er  or  of  his  creditors,  to  sell  such  parts  of  them  as  should  be  sufficient  to  pay 
the  whole  of  the  truster's  debts  ;  and  after  doing  so,  the  trustees  were  appointed  to 
execute  a  strict  entail  of  the  residue.  The  trust-deed  was  further  declared  irrevocable, 
untQ  the  whole  purposes  of  the  trust  should  be  fulfilled. 

The  trustees  were  infeft,  and  acted  under  the  trust-deed.  The  granter  died  soon 
after  the  date  of  its  execution.  Soon  after  his  death,  an  heritable  creditor  brought 
ft  judicial  sale  of  his  estate. 

After  the  commencement  of  this  action,  several  other  creditors  led  adjudications 
against  the  estate,  having  previously  used  special  charges  against  Cohn  Campbell,  as 
Dugald  Campbell's  eldest  son  and  heir. 

Dugald  Campbell,  at  the  date  of  the  trust-deed,  was  indebted  to  Neil  Campbell 
of  Inverli^er  in  upwards  of  £2000.  Inverliver's  affairs  were  also  under  trust,  and 
his  trustees,  by  way  of  securing  this  debt,  also  led  an  adjudication  of  the  estate  of 
Edderline,  but  in  place  of  charging  Edderline's  son  to  enter  heir  in  special  to  his  father, 
they  took  a  decree  of  constitution  against  his  trustees,  under  the  qualification  that 
they  should  not  be  personally  liable,  and  on  this  decree  they  led  their  adjudication. 

Afterwards,  in  the  process  of  ranking  and  sale,  they  objected  to  the  validity  of 
the  adjudications  led  by  the  other  creditors,  and 

PleiBtded  :  Before  the  date  of  these  adjudications,  Edderline  was  completely 
divested  of  the  lands  by  the  trust-deed.  His  right  had  resolved  into  a  mere  claim  to 
the  reversion ;  7th  March  1781,  Muir  v.  Macadam,  No.  114,  p.  8688.  In  conse- 
quence of  the  infeftment  of  the  trustees,  Edderline's  son  could  not  have  been  served 
heir  in  special  to  his  father,  because  a  service  proceeds  on  the  assumption,  that  the 
ancestor  died  last  vest  and  seized  in  the  lands,  and  if  a  special  service  was  incom- 
petent, the  special  charge  which  was  meant  to  supply  its  place  must  be  equally  inept ; 
11th  March  1756,  Dalziel  v,  Henderson,  No.  42,  p.  16204.  The  only  regular  ad- 
judication, therefore,  is  that  which  has  been  led  against  the  trustees. 

The  Lord  Ordinary  found,  "  That  the  late  Dugald  Campbell  of  Edderline  was  not 
completely  divested  of  the  real  right  and  property  of  his  estate,  by  the  trust-right 
and  infeftment  thereon,  founded  on  by  the  objectors,  the  same  [26]  having  been  a 
trnst  for  the  granter's  behoof,  though  it  contained  a  power  to  the  trustees  of  selling 
the  lands,  for  the  purpose  of  paying  off  the  granter's  debts,  but  which  power  the 
trustees  never  exercised,  and  stiU  stood  bound,  in  the  event  of  a  sale,  to  reconvey 
or  settle  the  remainder  for  behoof  of  the  granter  and  his  heirs,  which  did  not  disable 
hia  lawful  creditors,  not  acceding  to  the  trust-deed,  from  doing  diligence  against 
himself  while  he  lived,  or  against  his  apparent  heir,  after  his  death,  for  payment  or 
security  of  their  debts ;  and  therefore  repelled  the  objections  to  the  adjudications 
led  by  the  other  creditors  against  the  son  and  the  apparent  heir  of  their  debtor  after 
his  decease." 

A  reclaiming  petition,  presented  by  the  trustees  of  Inverliver,  was  unanimously 
refused,  without  answers. 

Lord  Ordinary,  Justice-Clerk  Eskorove. — For  Inverliver's  Trustees,  Fletcher. 

^-Clerk,  Home. 
R.  D.  Fac,  CoL  No.  210,  p.  480. 
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No.  12.    Margaret  Buchanan  v.  James  Purdon  Gray  and  his  Administrator-in- 

Law.    January  20, 1801. 

An  adjudication  led  on  an  heritable  bond  against  the  heir  of  the  granter,  restricted 
to  a  security,  in  respect  the  adjudger  omitted  to  obtain  a  decree  of  constitution 
against  the  heir  before  leading  the  adjudication.  Will  the  penalty  in  a  general 
adjudication  be  restricted  in  a  question  with  the  debtor  ? 

In  1787,  Isabella  Gray  granted  an  heritable  bond  over  her  lands  of  Chryston, 
for  £1000  lent  her  by  Mrs.  Margaret  Buchanan. 

Isabella  Gray  died  in  1790,  leaving  an  infant  son,  James  Purdon  Gray,  to  whom 
his  father  John  Purdon  was  administrator-in-law. 

The  interest  of  the  loan  was  regularly  paid  till  Whitsunday  1793.  But  the  rents 
of  the  lands  proving  insufi&cient  to  defray  the  annual  burdens  on  them,  Mrs.  Buchanan 
obtained  first  a  decree  of  mails  and  duties,  and  thereafter  adjudged  the  lands  for  the 
principal  sum  in  the  bond,  bygone  interest,  and  £200  of  penalty,  accumulated  into 
one  sum,  bearing  interest  from  the  date  of  the  decree. 

In  the  process  of  adjudication,  James  Purdon  Gray  was  cited  personally,  and 
John  Purdon  edictally,  as  his  administrator-in-law. 

Under  these  circumstances,  John  Purdon,  in  virtue  of  a  decree  of  the  Court  of 
Session,  sold  part  of  the  lands  for  payment  of  the  debts,  and  out  of  the  price  he  offered 
to  repay  Mrs.  Buchanan  the  principal  sum,  bygone  interest  and  the  whole  expenses 
which  ahe  had  incurred.  But  she  refused  to  discharge  her  adjudication,  excepting 
on  payment  of  the  full  sum  contained  in  it,  including  the  penalty. 

A  multiplepoinding  was,  in  consequence,  raised  in  tlie  name  of  the  purchaser 
in  which  John  Purdon  Gray 

[27]  Pleaded  :  1st,  The  adjudication  is  irregular  from  John  Purdon,  not  having 
been  especially  cited.  Tutors  and  curators  are  allowed  to  be  cited  edictally,  from  a 
presumption  that  they  may  not  be  known  to  the  pursuer  ;  Balfour's  Practics,  p.  309, 
voce  Summons.  But  a  pursuer  can  hardly  fail  to  know  that  the  pupil  has  a  father 
who  is  his  legal  administrator.  On  account,  therefore,  of  this  irregularity,  the  adjudi- 
cation should  be  restricted  to  a  security  for  the  sum  truly  due. 

2dly,  But  although  the  adjudication  were  unexceptionable,  equity  requires  that 
Mrs.  Buchanan  should  get  no  more  than  her  debt,  with  interest  and  expenses.  In 
questions  with  co-creditors,  the  Court  are  in  the  daily  practice  of  restricting  adjudi- 
cations in  this  manner  ;  and  no  good  reason  can  be  assigned  why  the  same  equitable 
mitigation  should  not  be  extended  to  the  debtor.  Had  Mrs.  Buchanan  sought  the 
penalty,  merely  in  virtue  of  her  bond,  the  Court  would  have  given  redress  ;  and 
her  claim  is  not  strengthened  by  the  adjudication.  While  apprisings  continued, 
they  could  proceed  only  for  the  debt  justly  due  to  the  creditor,  and  when  the  act  1672 
introduced  special  and  general  adjudications,  the  Legislature  in  the  former  case  allowed 
the  creditor  to  adjudge  for  a  fifth  part  more  than  his  debt,  "  in  respect  he  was  necessi- 
tate to  take  land  "for  the  same  "  ;  but,  in  general  adjudications,  the  former  law 
remained  so  much  unaltered,  that  the  old  statutes  respecting  apprisings,  are  referred 
to  as  containing  the  rule  agreeably  to  which  general  adjudications  should  be  led ; 
30th  November  1680,  Earl  of  Panmure,  No.  40,  p.  128. 

Answered  :  1st,  It  has  been  the  uniform  practice  for  the  last  150  years,  to  cite 
administrators-in-law  edictally ;  Stair,  b.  iv.  tit.  38,  §  23 ;  Bankton,  b.  iv.  tit.  23, 
§  11  ;  Erskine,  b.  iv.  tit.  1,  §  8 ;  8th  March  1626,  Earl  of  Kinghorn,  No.  9, 
p.  2180. 

2dly,  The  practice  since  the  act  1672  (and  in  most  cases,  it  is  optima  legum 
interpres),  has  been  universal,  even  in  general  adjudications,  to  adjudge  for  the  penalty  : 
Indeed,  the  act  of  sederunt,  26th  February  1684,  expressly  authorises  this ;  and 
from  its  being  passed  so  recently  after  the  statute,  there  is  no  room  for  doubting, 
but  that  this  was  the  intention  of  the  Legislature.  It  would,  however,  be  a  contra- 
diction in  the  law,  were  it  to  authorise  the  creditor  to  adjudge  for  the  penalty,  and  at 
the  same  time  call  upon  the  Court  in  every  case  to  interpose  its  equitable  powers  to 
restrict  the  penalty  to  the  actual  expenses.  Accordingly,  in  questions  with  the 
common  debtor,  no  such  restriction  has  been  granted,  July  12,  1769,  Creditors  of 
Auchinbreck,  No.  39,  p.  268,  1772,  Creditors  of  Murray,  No.  40,  p.  268.     Winter- 
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session  1787,  Creditors  of  Maxwell  of  Dalfiwinton  (not  reported) ;  4:th  January  1789, 
Gordon  of  Kenmnir  (not  reported). 

The  Lord  Ordinary  "  ranked  and  preferred  Mrs.  Margaret  Buchanan  upon  her 
interest  produced,  primo  loco,  to  the  funds  in  medio,  for  payment  to  her  of  the  accumu- 
lated sum  contained  in  the  decree  of  adjudication  produced  [28]  ^or  her,  and  interest 
thereof  from  the  date  of  the  said  decree,  and  till  payment." 

On  advising  a  reclaiming  petition,  with  answers  for  John  Purdon  Gray,  the  Court, 
on  the  first  point,  thought,  that  although  it  would  have  been  better  to  have  cited  the 
administrator-in-law  specially,  yet  that  citation  was  not  legally  objectionable. 

On  the  second  point  there  was  much  diversity  of  opinion.  Five  of  the  Judges, 
including  the  Lord  President,  were  for  restricting  the  penalty.  A  general  adjudica- 
tion (it  was  observed)  was  to  be  regarded  as  a  mere  fignua  praetorium  in  security  of  the 
debt,  and  not  like  a  special  adjudication,  a  surrogatum  for  it ;  and  this  being  the 
case,  it  was  a  duty  of  a  supreme  court  of  law  and  equity,  to  mitigate  the  penalty  to 
the  expenses  which  the  creditor  had  incurred,  together  with  any  loss  which  he  could 
qualify  from  being  disappointed  in  getting  payment  of  the  principal  sum  when  he 
wanted  it,  or  from  the  debtor's  irregular  payment  of  the  interest. 

But  other  five  of  the  judges  thinking  Mrs.  Buchanan's  claim  well  founded,  on 
the  grounds  stated  for  her,  the  Court  (5th  June  1799)  "  adhered." 

Upon  this  a  second  reclaiming  petition  was  presented  for  Gray  and  his  administrator- 
in-law,  in  which,  besides  repeating  their  former  arguments  on  the  general  ground, 
they  stated,  for  the  first  time,  that  Mrs.  Buchanan  had  omitted  to  obtain  a  decree 
of  constitution  against  James  Purdon  Gray,  the  present  debtor,  before  adjudging ; 
and  that  on  account  of  this  flaw  in  the  diHgence,  it  ought  to  be  found  to  be  void, 
or  at  least  restricted  to  a  security  for  the  principal  sum  and  interest. 

To  this  it  was  answered,  that  the  debt  being  liquid,  and  the  petitioner  having 
entered  heir  to  his  mother  prior  to  the  date  of  the  summons  of  adjudication,  a  decree 
of  constitution  was  unnecessary. 

The  Court,  on  again  advising  the  cause,  thought  the  diligence  irregular,  on  account 
of  the  want  of  the  decree  of  constitution  ;  and  this  rendering  it  unnecessary  to  enter 
upon  the  question  respecting  the  penalty,  the  Judges  waved  its  determination. 

The  Lords  accordmgly,  on  this  new  "  grotmd  (10th  July  1800),  restricted  the 
adjudication  to  a  security  for  the  principal  sum,  interest,  and  expenses  of  the  adjudi- 
cation, and  found  no  expenses  due  to  eiuier  party." 

And  afterward,  on  advising  a  third  reclaiming  petition  for  the  debtor,  with  answers, 
the  Court  found  him  entitled  to  £15,  as  the  expense  which  he  had  incurred  from  the 
period  at  which  he  first  stated  the  point  on  which  the  decision  of  the  Court  ultimately 
turned. 

Lord  Ordinary,  Craig. — For  Gray,  Walker  Baird,  J.  Grahame. — Alt.  Robertson, 
Williamson. — Clerk,  Sinclair. 

R.  B.  Fac,  Col.  No.  12  (Appendix),  p.  23. 


No.  14.  [30]  Allisons  v.  Ballantine.    December  19,  1805. 

What  is  understood  by  "  first  adjudication  "  in  the  act  33d  Geo.  III.  cap.  74,  §  81. 

In  a  process  of  ranking  of  the  creditors,  and  sale  of  the  estate  of  David  Ferguson, 
merchant  in  Ayr,  an  objection  was  stated  by  William  Ballantine,  the  common  agent, 
to  the  interest  produced  for  Mary,  Jean,  Burrel,  and  Margaret  Allisons,  on  account 
of  an  alleged  defect  in  their  adjudication. 

David  Ferguson's  heritable  estate  was  understood,  at  the  time  of  his  death,  to 
consist  of  two  different  Subjects  ;  but  it  was  afterward  discovered,  that  he  had  a 
right  to  a  third  subject,  in  the  neighbourhood  of  Ayr. 

The  first  adjudication  against  his  estate,  was  obtained  at  the  instance  of  Messrs. 
Innes,  Beveridge  and  Company,  merchants  in  London,  on  the  24th  January  1794, 
and  it  adjudges  lots  first  and  second,  for  payment  of  the  principal  sum,  interest  and 
penalty  due  to  them. 
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The  greater  part  of  the  creditors  also  adjudged  these  two  lots.  But  after  the 
adjudications  were  led,  upon  lot  third  being  discovered,  it  became  necessary  to  lead  a 
new  set  of  adjudications  against  it. 

The  first  adjudication  of  lot  third  that  was  brought  into  Court,  was  at  the  instance 
of  Mrs.  Elizabeth  Ferguson,  which  was,  on  the  10th  December  1794,  appointed  to  be 
intimated  in  the  usual  manner,  in  terms  of  the  bankrupt-act ;  and  with  this  adjudica- 
tion the  greater  part  of  the  creditors  were  afterward  conjoined. 

In  order  to  bring  the  adjudication  led  by  the  Misses  Allison  within  year  and  day 
of  the  first  adjudication  by  Messrs.  Innes,  Beveridge  and  Company,  which  afEected  lots 
first  and  second,  they  were  under  the  necessity  of  applying  to  the  Court  to  dispense 
with  the  indtuncB  of  the  second  diet  of  their  summons.  And  as  by  this  time  Mrs. 
Ferguson's  adjudication  against  lot  third  had  also  been  executed,  this  subject  was 
also  included  in  their  adjudication. 

Mrs.  Ferguson's  summons  of  adjudication,  which  was  caUed  in  Court  upon  the 
10th  December  1794,  had  been  intimated  in  common  form  ;  but  the  twenty  days  did 
not  expire,  so  that  she  could  not  obtain  adjudication  against  this  subject  until  the 
28th  January  1795. 

Messrs.  Innes,  Beveridge  and  Company's  adjudication,  had  been  obtained  upon 
the  24th  January  1794.  Misses  Allisons  obtained  decree  of  adjudication  upon  the 
24th  January  1795  ;  and  they  not  only  adjudged  the  two  first  subjects  contained  in 
the  previous  adjudication  of  Messrs.  Innes,  Beveridge  and  Company,  but  they  also 
adjudged  lot  third,  which  was  not  contained  in  any  former  decree  of  adjudication. 

[31]  The  common  agent  in  the  ranking  and  sale  of  the  estate,  objected  to  the  decree 
of  adjudication  obtained  by  the  Miss  Allisons,  That  "  the  decree  of  adjudication,  in 
so  far  as  it  affects  the  piece  of  land  with  the  nolt  faulds  (lot  3),  has  been  led  in  a  very 
irregular  manner  ;  for  although  it  was  the  first  adjudication  against  these  subjects, 
yet  it  does  not  appear  to  have  been  intimated  in  terms  of  the  act  of  Parliament. 
Neither  did  these  adjudgers  wait  for  the  expiry  of  the  days  of  intimation  assigned  in 
the  adjudication  at  the  instance  of  Mrs.  Ferguson,  which  were  then  running,  but 
having  applied  to  the  Court  to  dispense  with  the  inducice  of  the  second  diet  of  their 
summons,  obtained  decree  at  once  against  the  whole  subjects.  This  adjudication, 
therefore,  can  only  rank  upon  lots  first  and  second." 

The  liord  Ordinary  pronounced  the  following  interlocutor  :  "  In  respect  that  the 
adjudication  at  the  instance  of  Mrs.  Elizabeth  Ferguson,  which  was  caUed  before  the 
Lord  Ordinary,  prior  to  the  calling  of  the  adjudication  at  the  instance  of  the  Allisons, 
is  to  be  held  in  terms  of  the  act  33d  of  the  King,  tiO  be  the  first  process  of  adjudication 
affecting  lot  third  of  the  debtor's  subjects,  and  that  in  said  process  of  adjudication 
intimation  was  duly  made  for  other  creditors  to  be  conjoined  in  it,  find.  That  there 
was  no  occasion  for  such  intimation  being  made  in  the  adjudication  by  the  Allisons, 
although,  in  conseq^uence  of  a  dispensation  granted  by  the  Court,  decree  happened 
to  be  pronounced  m  the  Allisons'  adjudication,  prior  to  the  decree  in  that  of  Mrs. 
Elizabeth  Ferguson  ;  therefore  repels  the  objection  to  the  Allisons'  adjudication  being 
ranked  on  lot  third,  as  well  as  on  the  other  two  lot^." 

The  common  agent  presented  a  petition  to  the  Court,  and 

Pleaded :  The  adjudication  of  Miss  Allisons  was  the  first  adjudication  affecting 
the  third  lot  of  the  debtor's  estate  ;  for  decree  in  it  was  obtained  some  days  previous 
to  the  decree  obtained  by  Mrs.  Ferguson.  But,  though  a  first  adjudication,  it  was  not 
intimated,  and  consequently  is  null  and  void,  in  terms  of  the  33d  George  III.  cap.  74, 
§  81.  If  this  adjudication  were  to  be  sustained,  the  whole  of  the  other  adjudging 
creditors  must  be  set  aside;  for  theiradjudicationswere  conjoined  with  Mrs.  Ferguson's, 
which  was  not  the  first  effectual  adjudication,  and  therefore,  by  the  decision  in  the 
case  of  Kinlochaline,  November  24th,  1801  (Appendix,  Part  I.,  voce  Bankrupt), 
their  adjudications  are  inept. 

Ajiswered :  By  the  first  adjudication  referred  to  in  the  33d  Gfeorge  III.  must 
be  understood  that  which  is  first  called  in  Court,  not  that  which  is  first  made  effectual 
by  decree.  This  is  obvious  from  the  nature  of  the  intimation,  which  must  be  made 
whenever  the  process  comes  into  Court,  and  before  any  decree  is  obtained.  Mrs. 
Ferguson's  adjudication  was  the  one  which  was  first  called,  and  therefore  the  only 
one  which  required  to  be  intimated,  in  terms  of  the  act  of  Parliament.  The  circum- 
stance of  decree  having  been  first  pronounced  in  the  adjudication  of  the  Miss  Allisons, 
does  not  make  it  the  first  adjudication  in  the  sense  of  the  33d  of  George  III. 
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^2]  l^e  Lords,  upon  advising  a  reclaiming  petition,  with  answers,  adhered  to 
the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ordinary,  Polkbmmet. — Act.  Cathcart. — Agent,  Wii.  Ballantine,  W.S. — 
Alt.  Macparlan. — Agent,  Geo.  ToD.-^Clerk,  Mackenzie. 

J.  Fac.  Col,  No.  231,  p.  523. 


No.  1.       [327]  The  Countess  of  Arqylb  v.  Tenants  of  Dollar  and  the  Earl  of 

Aroyle.    December  19, 1573. 

A  tack  was  granted  to  the  longest  Uver  of  a  husband  and  wife.    They  were  divorced. 
After  the  husband's  death,  the  Lady's  right  continued. 

Jean  Stewart,  Countess  of  Argyle,  summoned  the  tenants  of  Dollar,  to  hear  and 
sec  letters  of  the  four  forms  given,  and  decreet  conform,  to  compel  them  to  answer 
and  obey  to  her,  of  their  teinds  for  years  to  run,  conform  to  an  letter  of  tack.  The 
Earl  of  Argyle,  brother  to  her  husband,  and  one  of  the  parochiners,  alleged,  That  she 
shall  have  no  letters,  because  the  tack  was  made  to  umqle  Archibald,  Earl  of  Argyle, 
her  husband  and  to  her,  the  longest  liver  of  them  two,  and  to  the  said  umqle  Earl's 
heirs  and  assignees ;  and  before  the  decease  of  the  said  Archibald,  there  was  an  sentence 
of  divorce  given  betwixt  them,  for  certain  causes  contained  in  the  said  sentence, 
by  virtue  of  the  whilk,  the  pursuer  had  tint  all  thing  that  she  had  of  her  husband  by 
reason  of  marriage,  and  sicklyke  all  tacks  that  she  was  in  by  him  ;  because  it  is  to  be 
supposed,  that  all  letters  of  tacks  set  to  a  man  and  his  wife,  be  obtained  by  the 
industry  of  the  man  ;  and  she  therefore  ought  and  should  tyne  the  same,  by  reason  of 
the  said  sentence  of  divorce. — The  pursuer  alleged,  That  she  should  tyne  no  more, 
neither  land  not  other  thing,  but  only  so  meikle  as  was  given  to  her,  or  obtained  by 
reason  of  the  said  marriage ;  and  so  this  tack  cannot  come  under  this  decreet,  by 
reason  the  samen  was  set  by  her  umqle  husband  and  to  her,  the  longest  Uver  of 
them  two,  long  after  the  completing  of  the  marriage,  by  a  stranger,  and  not  by  her 
husband,  for  the  causes  of  marriage ;  and  albeit  such  tacks  may  be  conquest,  may 
be  supposed,  and  are  supposed  to  be  gotten  by  the  man's  industry,  that  is  no  cause 
in  this  case,  that  the  woman  should  tyne  the  tack  ;  because  all  things  that  is  supposed 
to  be  by  the  law,  is  not  admitted  to  be  truth,  where  the  contrary  may  stand. — Whilk 
aUedgeance  of  the  Lady  was  admitted  by  the  Lords,  and  letters  decerned,  conform  to 
the  tack,  for  answering  and  obeying  her,  conform  to  the  desire  of  her  summons. — 
Thereafter  the  said  Earl,  and  the  rest  of  the  defenders,  alleged.  That  the  pursuer's 
umqle  spouse  had  made  Mr.  John  Patoun  cessioner  and  assi^ey  to  the  said  tack  and 
terms  to  run,  and  profits  thereof,  by  virtue  of  whilk  the  cessioner  and  assigney  was  in 
possession  of  the  samen. — The  pursuer  alleged,  That  if  the  said  Lord  had  made  the 
said  Mr.  John  assigney,  yet  he  never  came  in  possession  of  the  samen  by  virtue  of 
the  assignation ;  [328]  and  if  he  was  in  possession,  the  same  was  because  he  was  servant 
and  collector  of  stmdry  of  the  Earl's  rents,  as  chamberlain  to  him,  amongst  whilk  he 
intromitted  with  the  said  teind,  as  said  is,  more  quo  supra,  whilk  he  disponed  again 
at  the  said  Earl's  command,  and  to  his  utility  and  profit  unto  his  decease  ;  and  made 
compt  and  reckoning  thereof  to  the  said  Earl,  and  others  having  power  thereto  of  him, 
or  by  him,  et  non  alias. — Whilk  reply  and  allegeance  of  the  said  Lady,  was  admitted 
by  the  Lords,  and  referred  to  her  probation.  Colvil,  MS,  p.  4. 
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No.  2.  Murray  and  Tenants  v.  Livingston.    June  16, 1575. 

A  husband  divorced  for  adultery,  cannot  revoke  a  gift  made  to  his  wife,  starUe 

matrimonio. 

Tenants  of  certain  lands  pursued  Henry  Murray  of  Dunfennline,  and  Marion  Living- 
ston, for  double  poinding,  to  see  whilk  of  them  had  most  right  thereto.  The  said 
Henry  alleged.  That  he  gave  the  lands  to  the  said  Marion,  being  his  wife,  not  by  con- 
tract of  marriage,  but  of  good  will  after  the  marriage  ;  whilk  thereafter  he  revoked  ; 
and,  therefore,  he  should  be  answered  of  the  duties  of  the  said  lands.  And  the  said 
Marion  alleged,  That  Henry  infeft  her  constante  matrimonio  betwixt  them  ;  and  now 
the  marriage  was  dissolved  by  sentence  of  divorce  given  against  the  said  Henry,  for 
adultery  committed  by  him  :  And  albeit  he  had  revoked  the  infeftment  given  after 
the  decreet  of  divorce,  whilk  he  did  not  the  time  of  the  marriage,  as  now  should  not 
be  admitted,  because  that  he,  in  respect  of  the  divorce,  is  civUiter  dead  ;  and,  therefore, 
she  should  be  answered  of  the  duties  of  the  said  lands  :  Whilk  allegeance  of  the  said 
Marion  was  found  relevant,  and  admitted  by  the  Lords,  and  the  tenants  decerned  to 
answer  to  her,  of  the  mails  and  duties  foresaid.  Colvil,  MS.  p.  23. 


No.  3.  The  Same  Parties.    July  9, 1576. 

A  husband  divorced  for  adultery,  having  executed  a  deed  of  revocation  of  a  life- 
rent of  lands  he  had  granted  to  his  wife  :  to  give  effect  to  the  revocation,  he  was 
bound  to  prove  it  was  executed  before  committing  the  crime,  as  well  as  before 
sentence  of  divorce. 

Anent  the  action  pursued  by  Christian*  Livingston  v.  Henry  Murray  in 
Dunfermline,  her  sometime  spouse,  it  was  alleged  by  the  pursuer,  That  there  was 
a  sentence  of  divorce  given  betwixt  her  and  the  said  Henry  :  By  the  whilk  sentence 
she  was  ordained  to  bruik  her  conjunct-fee,  Uferents,  terces,  and  all  other  things  due 
to  her  by  virtue  of  the  said  marriage.  It  was  alleged  by  the  said  Henry,  That  there 
were  certain  lands,  that  he  had  infeft  the  said  Christian  in,  in  liferent,  after  the  said 
Christian's  marriage  with  him ;  the  whilk  liferent  and  i^feftment  he  had  revoked ; 
and  now,  after  the  divorce,  she  should  not  bruik  the  samen  before  the  sentence  of 
divorce,  and  intenting  of  the  said  action.  It  was  [329]  alleged  and  answered  by  the 
said  Henry,  That  he  made  the  same  before  the  said  sentence  of  divorce,  and  intenting 
of  the  said  action.  It  was  answered  by  the  said  pursuer,  That  the  said  revocation 
was  not  relevant,  without  he  would  say,  that  he  made  the  same  before  the  committing 
of  the  said  crime,  whereupon  the  said  sentence  of  divorce  proceeded.  Whilk  allegeance 
of  the  said  Christian  was  admitted,  and  found  by  the  Lords,  that  the  allegeance  of  the 
said  Henry  was  not  relevant,  without  he  would  allege  the  said  revocation  to  be  made 
before  the  committing  of  the  said  crime,  as  said  is.  CdvH,  MS,  p.  32. 


No.  5.  L.  Innerwick  v.  The  Lady.    March  1589. 

An  heiress  divorced  for  adultery,  loses  not  only  her  conjunct  fee  and  tocher,  but 
also  the  liferent  of  her  heritage  ;  and  the  courtesy  takes  place  as  if  she  were  naturally 
dead.  Jo^.  Z>tc.  v.  1,  p.  23.     Cdvil.MS.^ 

*  In  the  case  above,  the  Lady  is  named  Marion — The  same  person  seems  to  be  meant. 

t  The  Decisions  reported  by  Colvill  Lord  Culross,  preserved  in  the  Advocates 
Library,  come  no  farther  down  than  1584.  The  Editor  has  not  yet  discovered  where 
Lord  Kaimes  found  the  above. — See  General  List  of  Names. 
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No.  10.  [333]  Mackenzie  v.  His  Wife.    February  28, 1745. 

Lenoeinium.  It  is  a  competent  exception  against  divorce,  if  the  husband  commit 
indecencies  towards  his  wife,  tending  to  corrupt  her  morals ;  although  he  do 
not  expose  her  to  prostitution  for  gain. 

CoUn  Mackenzie,  Chamberlain  of  the  Lewis,  pursuing  a  divorce  against  his  wife, 
after  leading  the  proof  before  the  Commissaries,  a  defence  was  offered  of  lenoeinium 
on  the  part  of  the  husband,  and  a  condescendence  given  in  of  gross  indecencies  com- 
mitted bv  him  towards  his  wife,  before  company,  of  his  maltreating  her,  and  then 
leaving  her  in  company  with  men  of  low  rank  and  rude  dispositions,  and  of  his  bidding 
his  servants,  and  mviting  other  people,  to  ly  with  her :  And  it  was  urged,  all  this 
behaviour  was  intended  to  corrupt  her  morals,  that  he  might  thereby  obtain  an  occa- 
sion to  get  quit  of  her. 

The  Commissaries  allowed  a  proof  of  the  condescendence.  A  bill  of  advocation 
was  offered  and  refused. 

[334]  Pleaded,  in  a  reclaiming  petition.  The  proof  ought  not  to  be  allowed,  because 
nociny  is  only  where  the  husband  exposes  his  wife  for  gain.  2do,  It  was  not  alleged 
he  exposed  her  to  any  of  the  persons  with  whom  she  committed  the  adulteries  libelled, 
or  which  he  alleged  were  proven.  And  3tio,  The  acts  condescended  on,  if  true, 
appeared  to  have  been  done  out  of  indiscretion,  and  the  invitations  made  only  in  jest. 

Answered,  The  man  who  prostitutes  his  wife,  is  unworthy  of  the  vindication  of  the 
law,  whether  he  do  it  from  gain,  or  from  any  other  motive  ;  and  this  is  the  opinion 
of  Sir  (leorge  Mackenzie,  title  Adultery  ;  and  was  found,  February  1692,  Lauder 
against  his  Wife  ;  *  and  he  who  once  does  this,  and  thereby  vitiates  her  mind,  ought 
to  be  repelled  from  getting  free  of  her  ever  after. 

The  practices  condescended  on  could  be  intended  for  no  other  purpose  than  by 
famiUarising  her  with  lewdness,  to  expose  her  to  actual  adultery ;  and  therefore 
ought  to  be  looked  on  as  lenociny. 

The  Lords  refused  the  bill. 

Act.  Ferguson. — Alt.  R.  Prinole. — Clerk,  Forbes. 

Fol,  Die.  V.  3,  p.  19.    D.  Falconer,  v.  1,  p.  88. 


No.  11.       Mr.  James  Justice  t;.  Mrs.  Margaret  Murray.    January  13, 1761. 

A  wife  obtaining  divorce  for  her  husband's  adultery,  has  right  to  her  jointure  as  if 
he  were  dead,  but  she  cannot  demand  back  her  portion. 

By  marriage  articles  betwixt  Mr.  James  Justice  and  Mrs.  Margaret  Murray,  the 
lady,  in  consideration  of  £600  sterling  of  tocher  paid  to  the  husband,  was  secured  in 
a  lifcrent-annuity  of  £100  sterling.  Of  this  marriage  several  children  were  procreated, 
who  all  died  in  infancy.  In  August  1749,  Mrs.  Justice  obtained,  from  the  Commissaries 
of  Edinburgh,  a  decree  of  divorce  for  her  husband's  adultery ;  in  consequence  of 
which  she  was  put  in  possession  of  her  liferent-annuity.  But  it  did  not  occur  to 
her  or  her  relations,  that  she  was  Ukewise  entitled  to  demand  restitution  of  her  tocher, 
till  the  year  1751,  when  she  brought  a  process,  for  that  purpose,  against  Mr.  Justice, 
her  late  husband,  Ubelling  upon  the  decree  of  divorce,  and  concluding  for  repayment 
of  her  tocher.  She  obtained  a  decree  in  absence  ;  but  being  diffident  of  her  claim, 
she  made  no  demand  upon  the  funds  which  had  been  appropriated  by  Mr.  Justice 
for  payment  of  his  debts. 

In  the  year  1758,  Mr.  Justice  brought  a  process,  before  the  Court  of  Session,  against 
his  late  wife,  for  reducing  the  said  decree  in  absence.  The  case  being  reported  to  the 
Court,  the  Judges  sustained  the  reasons  of  reduction,  and  reduced  the  decree.     And 

*  See  General  List  of  Names. 
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what  chiefly  weighed  with  the  Court,  was  a  solemn  judgment  given,  8th  February  1734, 
in  a  case  precisely  similar,  Isobel  Anderson  v,  [336]  Welsh  of  Locharret,  her  late 
husband,  and  his  creditors  (No.  9).  She  had  obtained  a  decree  of  divorce 
against  her  husband,  in  the  precise  terms  of  that  obtained  by  Mrs.  Justice.  She 
was  put  into  possession  of  her  liferent-annuity  of  700  merks  ;  and  demanding,  over 
and  above,  restitution  of  6000  merks  her  tocher,  it  was  found,  that  the  decree  of  divorce 
did  not  entitle  the  pursuer  to  her  tocher,  and  the  husband  was  assoilzied. 

In  a  reclaiming  petition  for  Mrs.  Justice,  her  counsel  insisted  upon  the  authority 
of  the  Roman  law,  particularly  Novell.  117,  cap.  8,  §  2,  where  Justinian  enacts,  That 
the  husband  convicting  his  wife  of  adultery,  shall  be  acquitted  of  the  donatio  propter 
nufftiaSy  and  shall  likewise  retain  the  dos  as  his  own  property.  On  the  other  hand,  that 
the  husband  convicted  of  adultery,  shall  not  only  make  good  to  the  wife,  the  donatio 
frofter  nupticts,  but  likewise  return  the  dos  to  her.  And  it  was  said  that  this  law 
was  generally  followed  moribus  hodiernis,  for  which  Voet's  authority  was  quoted,  ad. 
Leg,  Jul.  de  Advkeriis,  §  11.  With  respect  to  the  law  of  Scotland,  the  act  55th  Pari. 
1673  was  appealed  to,  declaring,  That  the  person  divorced  for  non-adherence,  shall 
lose  the  tocher  et  donaliones  propter  nuptias^  which  must  equally  hold  in  the  case  of  a 
divorce  for  adultery.  Balfour  in  his  Practics,  page  99,  lays  ddwn  the  same  doctrine  ; 
and  the  same  has  been  followed  in  practice  from  the  beginning,  which  is  made  evident 
from  the  tenor  of  a  decree  of  divorce  before  the  Commissaries,  declaring,  where  the 
husband  is  the  adulterer,  '^  That  he  hath  amitted  and  lost  the  dote  and  tocher,  and 
all  other  goods  and  gear  brought  with  the  pursuer,  or  any  way  pactioned  to  be  paid 
to  him  causa  matrimonii,  nomine  dotis,  et  propter  nuptias ;  and  that  she  is  entitled 
to  the  jointure  provided  in  her  contract  of  marriage,  in  the  same  manner  as  if  he 
were  naturally  dead." 

In  answer  to  this  reasoning,  it  was  urged,  That  where  the  tocher,  as  in  the  present 
case,  is  paid  to  the  husband  in  ready  money,  it  sinks  among  his  effects,  and  has  no 
longer  any  existence  qiui  tocher.  And,  therefore,  the  wife  who  obtains  the  divorce, 
can  have  no  claim  either  at  common  law  or  in  equity.  That  she  has  no  claim  at  com- 
mon law,  is  clear  from  the  effect  given  to  divorce  by  all  writers,  ancient  and  modem, 
which  is,  that  it  gives  the  same  benefit  to  the  innocent  party  as  if  the  guilty  party 
were  naturally  dead.  Hence,  upon  divorce  for  the  husband's  adultery,  the  wife  is 
entitled  to  enter  upon  her  jointure ;  but  she  has  no  claim  to  get  back  her  tocher, 
because  she  has  no  such  claim  upon  her  husband's  death.  Neither  can  such  claim  be 
foimded  on  any  rule  of  equity  ;  especially  as  the  maintenance  of  the  children,  what- 
ever be  their  number,  lies  upon  the  husband.  And  in  general,  as  there  can  be  no 
reason  for  giving  the  wife  more  by  her  husband's  adultery  than  by  his  death  ;  so 
there  can  be  no  justice  that  she  should  have  her  jointure,  and  also  that  very  tocher 
which  was  the  price  she  paid  for^her  jointure. 

There  is  a  further  consideration  that  ought  to  weigh  in  this  case.  A  tocher,  as 
now  established  in  practice,  becomes  part  of  the  goods  in  communion,  a  share  of 
which  accrues  to  the  wife  upon  dissolution  of  the  marriage.  This  share  may  [336]  be 
more,  or  may  be  less,  than  the  tocher.  But  whatever  it  amount  to,  it  is  what  the 
law  allots  the  wife,  in  place  of  restoring  to  her  the  precise  sum  of  the  tocher.  This 
share  the  pursuer  has  already  got  or  may  get ;  and  to  demand  the  tocher  over  and 
above,  is  in  effect  demanding  twice  payment. 

How  comes  it  then  that  we  have  adopted  the  Roman  law  upon  this  point  ?  for 
that  we  have  adopted  it,  must  be  admitted  from  the  authorities  urged  on  the  part  of 
the  defendant.  The  answer  to  this  question  makes  it  necessary  to  open  up  a  curious 
article  in  the  history  of  our  law.  By  the  Roman  law,  the  property  of  the  dos  was  not 
transferred  to  the  husband.  He  had  only  the  use  of  it  ad  sustinenda  onera  matrimonii  ; 
and,  upon  dissolution  of  the  marriage,  it  returned  to  the  wife.  It  did  so  by  death ; 
and,  upon  the  principle  above  laid  down,  the  same  must  have  happened  where  the 
marriage  was  dissolved  by  the  husband's  adultery.  The  same  must  happen  in  Scot- 
land with  respect  to  every  right  similar  to  the  Roman  dos  ;  as,  for  example,  the  rents 
of  the  wife's  land-estate.  The  rents  belong  to  the  husband  during  the  coverture ; 
but  supposing  a  divorce  by  the  husband's  adultery,  he  loses  his  right,  and  the  posses- 
sion returns  to  the  wife. 

That  the  form  of  the  Roman  contracts  was  early  adopted  in  Scotland,  appears 
from  the  Regiam  Majest. ;  in  the  second  book  of  which,  cap.  15,  §  4,  it  is  laid  down 
in  so  many  words,  "  That  the  marriage  being  dissolved,  the  tocher  returns  and  per- 
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tains  to  the  wife ;  likeas  the  gift  for  the  marriage  returns  and  pertains  to  the  husband." 
And  that  the  same  form  continued  in  practice,  is  vouched  by  Balfour,  and  by  the  act 
1573,  above  quoted.  Nor  is  it  difficult  to  account  for  this  practice.  Marriage, 
among  our  ancestors,  was  held  to  be  a  sacrament ;  to  the  celebration  of  which  the 
priest  was  necessary.  And  as  learning,  at  that  time,  was  confined  to  the  clergy, 
the  practice  was  certainly  introduced  by  them  from  the  canon  law,  which,  in  that 
particular,  is  the  same  with  the  Roman  law.  This  explains,  in  a  satisfactory  manner, 
the  authorities  quoted  for  the  defender ;  all  of  which,  without  exception,  proceed 
upon  the  ancient  law,  and  are  perfectly  just  according  to  it.  How  long  the  form  of 
the  Roman  contracts  continued  with  us  is  uncertain  ;  but  that  our  present  form  has 
been  established  in  practice  above  a  century  is  certain.  The  authorities,  therefore, 
quoted  for  the  defender,  which  appear  to  be  weighty  at  first  view,  are  not  applicable 
to  our  present  form  of  marriage-articles.  And  it  is  remarkable,  that  from  the  altered 
practice,  there  is  not  to  be  found  one  authority,  fro  or  con.,  except  the  decision  of 
Locharret  in  the  1734,  which  is  undoubtedly  well-founded  upon  the  present  form  of 
marriage-articles. 

The  Court,  notwithstanding,  altered,  sustained  the  claim,  and  assoilzied  from 
the  reduction.  The  plurality  of  the  Judges  went  no  deeper  than  the  Roman  law 
and  the  old  authorities,  not  adverting  to  the  change  of  system  with  respect  to  marriage- 
contracts.  But  the  case  having  again  been  brought  under  review,  in  a  reclaiming 
petition  for  Mr.  Justice,  and  answers  for  Margaret  Murray,  the  Court  returned  to  their 
first  interlocutor,  reducing  the  decreet  in  absence. 

Fd.  Die.  V.  3,  p.  19.    Sdect  Dec.  No.  172,  p.  233. 


No.  12.  [337]  Elizabeth  Clement  v.  Sinclaib.    March  4,  1762. 

A  notour  adultress,  who  had  not  been  divorced,  found  entitled  to  her  legal  provisions. 

By  the  common  law  of  England,  the  wife's  adultery  did  not  bar  her  of  her  dower, 
even  though  a  divorce  had  followed.  Coke,  2d  Inst.  p.  435.  Upon  this  account,  the 
act  13th  Edward  I.  cap.  34,  was  made,  enacting,  "  That  if  a  wife  willingly  leave  her 
husband,  and  continue  with  her  adulterer,  she  shall  be  barred  for  ever  of  her  dower, 
unless  her  husband  willingly,  and  without  coertion  of  the  church,  be  reconciled  to  her." 

Elizabeth  Clement,  after  living  with  her  husband  for  three  months,  deserted  and 
lived  in  open  adultery  with  another  man,  by  whom  she  had  a  child  ;  and  being  cited 
before  the  kirk-session  of  Crieff,  she  confessed  her  guilt,  and  suffered  public  penance 
before  the  congregation.  After  her  husband's  decease,  she  brought  a  process  against 
his  representatives,  claiming  the  third  part  of  his  moveables,  and  the  terce  of  his  land. 
And  her  claim  was  sustained  notwithstanding  her  adultery,  which  was  not  denied. 

What  moved  the  pluraUty  was,  That  the  pursuer's  adultery,  since  there  was  no 
divorce,  did  not  deprive  her  of  her  quaUty  of  reUct,  nor  consequently  of  her  legal 
provisions.  But  it  was  answered  by  those  who  voted  against  the  interlocutor.  That 
it  was  too  limited  a  view  of  the  case,  to  consider  it  merely  upon  the  footing  of  common 
kw,  without  considering  what  equity  dictates.  Does  it  not  appear  clear  in  equity, 
that  a  woman  who  has  behaved  so  undutifully  as  a  wife,  ought  not  to  be  entitled  to 
any  of  the  privileges  of  a  wife  ;  and  that  it  would  be  wrong,  in  a  court  of  equity,  to 
sustain  a  claim  for  making  any  of  these  privileges  effectual  ?  The  English  statute 
rrata  obviously  upon  this  equitable  foundation,  and  the  same  ought  to  obtain  with  us 
without  a  statute.  Now  that  the  principles  of  equity  are  ripened,  there  would  be  no 
occasion  for  such  an  act  either  in  England  or  Scotland  ;  though  there  was  use  for  the 
Eoghsh  statute,  because  when  it  was  made,  equity  was  not  known. 

But  further,  there  seems  to  be  a  good  foundation  for  objecting  against  this  claim, 
even  at  common  law.  The  wife's  legal  claim  makes  a  branch  of  the  marriage-contract, 
by  which  they  are  mutually  bound  to  live  together  as  husband  and  wife,  and  by  which 
she  is  entitled  to  be  alimented  during  the  marriage,  and  to  certain  legal  claims  after  its 
dissolution.  Now,  if  she  has  broke  her  part  of  the  engagement,  he  cannot  be  bound  to 
perform  his  part.  Suppose  she  had  sued  her  husband  for  aliment  after  her  desertion, 
he  certainly  would  not  have  been  liable  ;  and  as  Uttle  ought  his  heir  be  Uable  to  make 
good  her  legal  provisions.  Fci.  Die.  v.  3,  p.  19.     Sdect  Dec.  No.  196,  p.  261. 
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No.  4.  [342]  KiRKWOOD  v.  iNaLis.    December  16, 1627. 

Advocates  and  writers  being  summoned  by  an  incident  diligence,  as  havers  of 
writs  ;  the  Lords  found  they  might  purge  themselves  by  oath,  that  they  had  them 
not,  nor  had  fraudulently  put  them  away ;  and  that  no  other  kind  of  probation 
could  be  used  against  them.  fd.  Die.  v.  1,  p.  26,    Auchirdecky  MS.* 


No.  5.  Betson  v.  L.  Grange.    November  14,  1628. 

In  an  exhibition  of  writs,  an  advocate  was  obliged  to  depone  as  a  witness,  as  to  the 
defender's  having  the  writs,  although  he  was  the  defender's  counsel  in  the  cause. 

In  an  action  of  exhibition  of  writs,  Betson  contra  L.  of  Grange,  the  Lords  found, 
That  the  advocate  compearing  for  the  defender,  in  that  same  cause,  might  [343]  be 
used  by  the  pursuer,  as  witness  to  prove  the  summons,  anent  the  defender's  having 
of  these  writs  Ubelled,  and  that  they  ought  to  depone  thereupon,  and  that  it  was  no 
competent  objection  to  repel  them  a  testimonioy  that  the  defender  was  their  client,  cut 
foirocinahantur  in  hoc  eadem  causa,  against  whom  they  could  not  be  compelled  to 
bear  witness,  in  that  which  their  client  had  communicated  to  them  in  secret,  and 
thereby  to  publish  against  him,  and  to  his  prejudice,  that  which  was  either  spoken,  or 
shown  to  them  under  trust,  which,  if  they  should  be  subject  to  do,  by  compelling 
them  to  depone  upon  their  oaths  as  witnesses,  they  could  not  but  incur  a  great  sus- 
picion of  prevarication.  And  it  was  desired,  that  the  Lords  would  consider  the  con- 
sequence and  preparative  thereof,  which  tends  to  force  advocates  to  detect  the  secrets 
of  their  client's  cause  ;  which  allegeance  was  repelled,  and  found,  that  they  ought  to 
be  witness  ;  in  doing  whereof,  the  Lords  found,  that  thereby  they  incurred  no  sus- 
picion of  prevarication  ;  for  though  they  were  not  holden  to  detect  the  secrets  of  the 
cause  intrusted  to  them,  which  is  to  be  understood,  anent  the  counsel  and  advice 
given  by  them  to  the  client,  for  the  best  and  most  lawful  means  of  his  defence,  and 
prosecuting  of  his  cause  ;  yet  that  thereby  they  could  not  be  freed,  of  being  witness 
upon  any  thing  libelled,  and  admitted  to  probation  against  their  clients,  being  found 
relevant  by  the  judge,  consisting  in  their  knowledge,  and  whereof  possibly  there  was 
no  other  means  of  probation  but  by  them. 

Act.  NicoLSON  &  Lermonth. — Alt.  AiTON. — Clerk,  Hay. 

Fd,  Die.  V.  1,  p.  25.    Durie,  p.  396. 


No.  8.       [344] I'.Mr.  JoHNandHENRYRoLLOCKS.    February  1, 1666. 

In  an  exhibition  of  writs,  the  advocate  and  agent  in  the  cause,  were  obliged  to  depone, 
their  client  being  called.     See  No.  5. 

In  an  exhibition  of  writs,  it  was  alleged.  That  Mr.  John  and  Henry  RoUocks,  being 
advocate,  and  agent  in  the  cause,  were  not  obliged  to  depone  in  prejudice  of  their 
clients,  or  to  reveal  their  secrets  ;  but  they  ought  to  pursue  their  clients  ;  for  a 
servant,  factor,  or  person  intrusted  with  the  custody  of  writs,  ought  not  to  be 
examined  in  prejudice  of  their  constituent,  unless  it  were  as  a  witness. — It  was 
answered,  That  their  client  was  called. 

In  respect  whereof,  the  Lords  ordained  the  defenders  to  depone  concerning  the 
having  of  the  writs.  Fd,  Die,  v.  1,  p.  25.     Stair,  v.  1,  p.  347. 

♦  This  MS.  not  in  the  Advocates  Library. 
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No.  12.    [347]  Creditors  of  Wamphray  v.  Lady  Wamphray.    December  21, 1675. 

In  the  proof  of  a  tenor ;  the  defender's  advocate,  cited  as  a  witness  for  the  pursuer, 
hound  to  depone,  whether  he  saw  the  writ,  and  what  its  tenor  ;  but  not  to  divulge 
any  thing  communicated  to  him,  which  could  not  appear  from  the  writ  itself. 

The  Creditors  of  Wamphray  having  pursued  probation  of  the  tenor  of  a  contract 
of  marriage  betwixt  Wamphray  and  his  Lady,  whereby  the  Lady  dispones  her  estate 
of  Wamphray  in  favours  of  her  husband  and  his  heirs,  constituting  him  fiar,  whereby 
the  estate  might  be  liable  to  his  debts  :  Witnesses  were  adduced  for  probation  of  the 
tenor,  amongst  whom  Mr.  David  Dunmore  advocate,  was  adduced  as  one. — It  was 
alleg^  for  the  Lady  Wamphray,  That  Mr.  David  Dunmore  was  not  a  habile  witness, 
because  he  had  been  advocate  for  the  Laird  of  Wamphray  as  his  ordinar,  and  so 
could  not  be  brought  as  a  witness  to  discover  the  wealmess  and  secrets  of  his  cause  ; 
for  suppose  that  Wamphray  should  have  consulted  him  how  to  defend  against  the 
probation  of  the  tenor,  and  had  acknowledged  there  was  such  a  writ,  he  could  not  be 
adduced  to  depone  that  he  knew  that  there  was  such  a  contract,  as  being  known  to  him 
in  manner  foresaid. — ^Itwas  answered,  That  the  privilege  of  advocates  can  only  relate 
to  the  secrets  communicated  to  them  by  their  clients ;  but  a  contract  of  marriage 
being  so  solenm  a  deed  amongst  so  considerable  persons,  can  be  no  secret,  and  there- 
fore advocates  have  still  been  put  to  depone  upon  the  having  of  writs,  though  put  in 
their  hands  by  their  clients ;  and  therefore,  on  the  like  reason,  the  probation  of  a  tenor 
being  only  the  probation  of  the  existence  of  a  writ,  and  what  the  tenor  of  it  was,  he 
ought  to  depone  :  As  the  Lord  Gosford's  oath  was  taken  upon  the  tenor  of  a  decreet 
arbitral,  upon  production  of  an  information  under  his  servant's  hand,  when  he  was 
advocate,  giving  direction  for  the  form  of  the  decreet  arbitral,  which  the  Lord  Gosford 
did  remember,  and  acknowledged  that  it  was  so. 

The  Lords  ordained  Mr.  Dunmore  to  depone  if  he  saw  the  contract  of  marriage  in 
quwtion,  and  what  the  tenor  of  it  was  ;  but  would  not  put  him  to  depone  concerning 
Ae  existence  or  tenor  of  it,  by  what  had  been  communicated  to  him  by  his  client  at 
consultation,  otherways  than  by  the  fight  of  the  writ  itself. 

Fd.  Die,  V.  1,  p.  26.    Stair,  v.  2,  p.  388. 

♦^*  This  case  is  reported  by  Gosford  in  the  following  manner  : 

The  Creditors  of  the  Laird  Wamphray,  against  the  Lady  Wamphray,  in  the  proving 
of  the  tenor  of  the  contract  of  marriage  betwixt  the  Laird  and  Lady,  [348]  ^^  ^^^  instance 
of  the  said  creditors  against  the  Lady  ;  Mr.  David  Dunmore  advocate  being  cited,  as  a 
witness  by  the  creditors  ;  it  was  observed,  That  he  could  not  be  received,  because  he 
was  an  advocate,  and  could  not  be  bound  to  depone  upon  his  client's  secrets  ;  and  that 
he  was  employed  for  the  parties. — It  was  answered.  That  he  had  not  been  craved  to 
depone  upon  any  consultation  or  private  advice,  but  upon  the  tenor  thereof ;  the  Lady 
having  most  maliciously  destroyed  her  own  double,  and  her  husband's,  of  purpose  that 
her  husband's  creditors,  w^ho  were  deeply  engaged  for  him,  might  be  defrauded ; 
whereas  it  was  proved  by  the  contract  of  the  husband,  in  contemplation  whereof,  the 
creditors  did  engage. — The  Lords  did  ordain  the  said  Mr.  David  to  depone  upon  the 
true  tenor  of  the  contract ;  seeing  that  could  not  concern  any  private  advice  or  secret 
of  his  calling  or  employment.  Gosford,  MS.  No.  826. 


No.  16.  [353]  Earl  of  Northesk  v.  George  Cheyn.    July  15,  1680. 

An  advocate  not  obliged  to  divulge  his  client's  secrets. 

The  Lords,  in  a  declarator  that  a  bond  was  merely  in  trust,  ordained  Mr.  Patrick 
Home,  the  defender's  advocate,  to  be  examined  as  a  witness,  in  so  far  as  he  knew  the 
conveyance  by  information  of  other  persons  than  his  client ;  but  refused  to  examine 
him  on  the  information  of  his  client,  because  an  advocate  is  not  obliged  to  discover 
his  Ghent's  secrets.  Fd,  Die,  v.  1,  p.  26.    FountainhaU,  MS, 
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No.  18.     [354]  Mr.  James  Keith  v.  Sir  William  Purves,    January  1684. 

Advocates  bound  to  depone  as  to  secrets  of  their  clients,  relative  to  the  expiscation  of 
trusts,  and  private  fraudulent  conveyances. 

The  Lords  found,  That  though  advocates  are  not  bound  to  discover  the  secrets  of 
their  clients,  concerning  the  point  of  right,  they  were  yet  obliged  to  depone  in  the 
expiscation  of  trusts,  and  private  fraudulent  conveyances  ;  and  therefore  Sir  George 
Lockhart,  and  some  other  advocates,  were  examined  about  their  knowledge  of  a  trust 
put  in  the  person  of  Mr.  James  Keith,  by  the  Lord  Marshal,  in  prejudice  of  Sir  William 
Purvis  ;  in  the  reduction  and  improbation  of  the  execution  of  Sir  William's  apprising, 
at  the  instance  of  Mr.  James  Keith,  who  had  right  to  another  apprising  of  the  same 
subject.  (See  the  particulars  of  the  reduction  here  referred  to,  under  Qtu)d  ab  initio 
virtuosumt  and  under  Pactum  iUidtum,) 

Fol.  Die,  V.  1,  p.  26.    Harcarse  (Advocate),  p.  4. 


No.  19.  ToLQUHON  V.  Thores.    January  1684. 

An  action  to  have  an  advocate  deposed  for  lending  his  name  in  trust,  in  a  matter  under 

debate  at  law. 

Tolquhon  having  raised  a  summons  against  Sir  David  Thores,  advocate,  to  hear  and 
see,  &c.,  that  he  ought  to  be  deposed,  conform  to  act  216,  Pari.  14,  Ja.  VI.  for  having 
lent  his  name  in  trust  for  one  Forbes,  to  a  right  under  debate  at  law. — It  was  alleged 
for  the  defender.  That  he  is  not  in  the  case  of  the  act  of  Parliament ;  because  the  right 
was  not  only  granted  to  him  in  trust  upon  back-bond,  but  also  he  declared,  at  the  first 
calling  of  the  process  in  his  name,  that  it  was  a  mere  trust ;  and  so  the  reason  of  the 
act  ceased. 

This  debate  was  laid  aside  at  the  pursuer's  desire,  till  the  event  of  a  count  and 
reckoning.    (See  Competent.)  Harcarse  (Advocate),  p.  4. 


No.  27.  [358]  Francis  Scott  v.  Lord  Napier.    July  8, 1737. 

A  defender,  cited  as  a  haver,  not  obliged  to  depone,  unless  a  special  condescendence 
is  given  in.  Lawyers,  agents,  &c.,  called  as  havers,  bound  to  answer  only  such 
interrogatories  as  are  competent  to  be  put  to  their  client. 

In  the  reduction  and  improbation  betwixt  these  parties,  the  defender  produced 
a  charter  and  sasine,  sufficient,  with  forty  years  possession,  to  exclude  the  pursuer ; 
whereupon  he  took  out  a  diligence  in  general  to  prove  interruptions  ;  and,  having 
execute  it  against  the  defender,  ''  The  Lords  found  he  was  not  bound  to  depone, 
unless  a  special  condescendence  was  given  in  of  writs  called  for  to  be  exhibited." 

Thereafter  the  pursuer  insisted.  That  the  Lord  Napier's  doers  and  agents  should 
depone,  in  general,  as  well  as  any  other  havers.  To  which  it  was  objected.  That 
they  were  not  bound  to  depone  otherwise  than  the  defender  himself  was,  they  being 
the  same  with  himself. — At  advising  whereof,  "  The  Lords  fotmd  '  That  no  interro- 
gatories could  be  put  to  Lord  Napier's  lawyers  and  doers,  as  to  any  papers  they  had 
occasion  to  see  in  the  course  of  their  employment,  but  what  might  have  been  put  to 
my  Lord  himself.' " 

The  pursuer  reclaimed  ;  and  set  forth.  That  if  any  of  the  defender's  lawyers, 
&c.,  have  had  imparted  to  them  the  knowledge  of  any  particular  writing,  under  con- 
fidence not  to  reveal  the  same,  he  was  willing  they  should  be  excused  from  deponing 
upon  such  writing ;  but  as  to  those  they  have  seen  in  the  common  course  of  their 
business,  under  no  particular  tie  of  secrecy,  there  could  be  no  reason  why  the  pursuer 


MOa.  369.  ADVOCATE  45 

should  not  have  the  benefit  of  their  oaths,  with  respect  to  such  papers,  as  well  as  of 
the  party  himself.  2do,  Granting  the  lawyers  and  agents  are  not  bound  to  answer 
to  a  general  interrogatory,  as  to  such  writs  as  they  have  come  to  the  knowledge  of 
in  the  course  of  their  employment ;  yet  the  pursuer  [359]  ^^  reason  to  believe,  that 
one  of  the  defender's  agents,  who  was  called  to  depone,  had  an  opportunity  to  see 
several  writs  that  are  now  in  Lord  Napier's  charter-chest,  before  he  was  employed 
by  his  Lordship  :  As  to  which  there  was  no  reason  why  he  should  not  depone,  in 
general,  upon  .these,  as  well  as  any  other  party  called.  Besides,  he  has  seen  other 
papers,  since  he  was  my  Lord's  doer,  in  the  hands  of  third  parties,  as  to  which  he 
should  also  depone.  3tio,  It  was  prayed.  That  chamberlams,  factors,  and  other 
trustees,  should  not  be  comprehended  under  the  interlocutor. 
The  Lords  adhered. — (See  Exhibition.) 

Fd,  Die.  V.  1,  p.  26.     C,  Home,  No.  67,  p.  115. 


No.  30.       [360]  MooDiE    and    Others    v.    Sir    John   Henderson    and    Others. 

December  9, 1800. 

Relative  to  the  extent  of  freedom  of  speech,  to  which  Counsel  are  entitled. 

In  this  case,  which  was  an  action  of  wrongous  imprisonment,  oppression,  and 
damages ;  Sir  John  Henderson,  one  of  the  defenders,  having  been  cited  as  a  haver, 
emitted  a  deposition,  upon  which  the  opening  counsel,  for  the  pursuers,  made  some 
animadversions  :  In  consequence  of  which.  Sir  John,  who  was  present,  used  expres- 
sions, which  gave  occasion  to  the  following  deliverance  of  the  Court : — '"  The  Lords 
baying,  upon  the  suggestion  of  the  Lord  President,  and  upon  a  motion  from  the  Lord 
Advocate,  as  Dean  of  the  Faculty  of  Advocates,  taken  into  consideration  what  passed 
at  the  bar  yesterday,  at  the  conclusion  of  the  pleading  in  the  conjoined  actions  at 
the  instance  of  James  Moodie  and  others,  against  Sir  John  Henderson  and  others  : 
Fmd,  that  words  used  at  the  bar  by  Sir  John  Henderson,  which  implied  a  challenge 
to  Mr.  Hope,  or  tended  to  provoke  him  to  give  such  challenge  to  Sir  John  Henderson, 
were  highly  improper  ;  and  call  upon  the  Court  to  show  their  disapprobation  thereof  ; 
and,  therefore,  they  ordain  the  said  Sir  John  Henderson  to  be  censured  from  the  chair  : 
Find,  that  the  words,  used  by  Mr.  Hope,  importing  that  he  would  betray  the  duty 
of  his  profession,  if  he  accepted  a  challenge  for  any  thing  said  in  his  official  capacity, 
as  a  counsel  at  this  bar,  were  proper  and  commendable;  and, in  regard  to  the  allegations 
by  Sir  Johf  Henderson,  that  Mr.  Hope  used  improper  expressions,  or  made  an  ill- 
founded  attack  upon  him,  in  his  pleadings  at  the  bar,  supersede  the  consideration 
thereof  until  the  cause  come  to  be  advised." 

In  consequence  of  this  reservation,  the  Court,  when  they  pronounced  judgment 
in  the  principal  cause,  resumed  consideration  of  the  above  matter  ;  and  the  following 
was  their  interlocutor  :  "  The  Lords  of  Council  and  Session  having,  in  terms  of  the 
reservation  contained  in  their  interlocutor,  of  date  2dth  November  last,  resumed 
consideration  of  the  subject-matter  therein  alluded  to  ;  and  having  particularly 
attended  to  the  depositions  of  Sir  John  Henderson,  baronet,  a  haver  called  upon 
to  produce  writings.  Find  no  suffi-[361]"cient  ground  for  imputing  to  him  any  inten- 
tional variation  horn  the  truth  in  these  depositions,  the  Court  being  satisfied,  that 
the  statements  therein-contained,  were  agreeable,  to  the  best  of  his  knowledge  and 
recollection,  at  the  time  :  Find  also  that  Mr.  Hope,  pleading  as  a  counsel  at  the  bar 
for  the  adverse  party  in  the  cause,  had  a  right  to  comment,  with  freedom,  upon  these 
depositions,  as  well  as  upon  every  part  of  the  evidence,  and  upon  the  conduct  of 
the  parties  against  whom  he  was  pleading,  in  all  matters  pertinent  to  the  cause  : 
Find,  that  neither  Mr.  Hope,  nor  any  of  the  other  counsel  in  the  cause,  are  liable 
to  censure  for  the  mode  in  which  the  pleadings  were  conducted,  or  for  any  expres- 
sions used  by  them  in  the  warmth  of  pleading  ;  and  that  no  party  concerned  has  any 
jost  ground  of  complaint  against  them  upon  that  account." 
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No.  1.  [379]  CowoRANE.    December  2, 1609 

A  man  found  art  and  part  in  a  spuilzie,  because  the  goods  had  been  conveyed 

directly  to  his  house. 

A  man  in  the  Lenox,  pursued  Denniston  of  Cowgrane  and  certain  othersy  for 
the  spoliation,  or  way-taking,  resetting,  with-holding,  and  detaining  of  certain  his 
nolt;  litiscontestation  being  made,  he  proved  the  away-taking  furth  of  his  byre  of 
four  nolt  by  Cowgrane,  and  that  they  were  taken  to  the  house  of  another  Denniston 
that  night,  and  keeped  all  that  night ;  which  the  Lords  found  to  be  approbation  of 
the  spuilzie  against  the  said  pursuer,  in  respect  of  their  resett.  Thereafter  it  being 
alleged.  That  Cowgrane  was  dead  since  the  act  of  litiscontestation,  the  Lords  found. 
That  no  sentence  could  be  given  against  him,  because  the  depositions  of  the  witnesses 
contained  probation  against  Cowgrane. — The  Lords  found,  That  the  act  of  litis- 
contestation made  the  quantity  to  divide  in  equal  portions  against  all  the  defenders 
against  whom  any  thing  was  proven  ;  and  therefore  they  deducted  that  part  -which 
answered  to  Cowgrane's  part,  and  decerned  for  the  rest  against  the  remanent  defenders. 

Fd.  Die,  V.  1,  p.  28.    Haddington,  MS,  No.  1672. 


No.  2.  E.  Roxburgh  v,  L.  Langtoun.    January  26, 1628. 

One  found  liable  in  a  spuilzie  of  teinds,  because  the  corns  were  threshed  in  his  bam, 

and  he  disposed  of  them. 

In  a  spuilzie  of  teinds  by  the  Earl  of  Roxburgh  against  the  Laird  of  Langtoun 
and  others,  it  being  proven  that  the  corns  spuilzied  were  after  the  spuilziation  casten 
in  the  L.  Langtoun's  bams,  and  were  threshen  there,  and  thereafter  disponed  off 
by  him. — The  Lords  found  this  receipt,  and  using  of  the  corns,  to  be  a  ratihabition  ; 
and  consequently  found  the  spuilzie  proven  against  him,  albeit  he  was  not  the  actual 
spuilzier,  but  that  others  were  proven  to  have  actually  committed  the  act  of  spuil- 
ziation. 

Act.  NicoLSON. — Alt. .—Clerk,  Hay. 

Fd,  Die,  V.  1,  p.  28.     Durie,  p.  334. 


No.  1,  [381]  Hepburn  v.  Seaton.    February  12,  1635. 

The  heir  has  a  claim  to  aliment  in  his  own  right,  without  service. 

James  Hepburn,  brother  and  apparent  heir  to  umquhile  John  Hepburn,  his  elder 
brother,  pursues  Dame  Margaret  Preston,  relict  of  umquhile  Sir  Robert  Hepburn  of 
Alderston,  their  father,  she  being  their  mother,  and  Isobel  Seaton,  relict  of  the  said 
brother,  who  were  liferenters  of  the  whole  estate,  whereto  he  was  to  succeed,  for  a 
modification  to  him,  during  their  lifetimes ;  and  the  said  Isobel  Seaton  alleging.  That 
this  action  should  abide  continuation,  and  also,  that  the  act  of  Parliament,  which  was 
the  ground  of  this  action,  ordained  modifications  to  be  granted  to  the  heirs  of  the 
defunct ;  so  that  this  pursuer  being  only  apparent  heir,  and  neither  being  infeft  as  heir, 
nor  retoured  heir,  he  could  have  no  action  upon  the  act  of  Parliament,  which  ought  to 
be  respected,  seeing  the  defender  has  action  due  to  her  against  the  heir  of  her  husband, 
which  she  cannot  move  against  the  pursuer,  before  he  be  entered  heir. — The  Lords 
repelled  the  allegeance,  seeing  the  action  was  alimentary,  and  so  needed  no  continua- 
tion ;  and  also  the  apparent  heir  ought  to  have  modification,  that  he  might  have  means 
whereby  to  live,  and  that  the  act  of  Parliament  did  militate  for  the  apparent  heir ; 
like  as  the  pursuit,  after  sentence,  would  furnish  action  against  the  defender,  as  be- 
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having  liLin'[382]-Belf  as  apparent  lieir  to  the  defunct ;  and  if  she  pleased  also,  she  might 
charge  him  to  enter  heir,  and  if  he  refused,  then  she  had  reason  to  dispute,  why  she 
might  be  freed  of  this  modification,  or  make  other  advantage  thereby. 

Act.  Nairn.— Alt.  .—Clerk,  Hay. 

Fol.  Die.  V.  1,  p.  28.    Durie,  p.  765. 


No.  3.    [383]  John  Lyon  of  Brigtoun,  and  his  Curators  v.  Elizabeth  Gray  Lady 
Carse,  and  Cicilia  Denmure  Lady  Allantoun.    January  16, 1712. 

Heir  renouncing  found  not  entitled  to  aliment. 

John  Lyon  of  Brigtoim,  apparent  heir-male  to  Patrick  Lyon  of  Brigtoun,  his 
grand-uncle  (who  came  to  possession  of  the  estate  as  a  creditor  by  singular  titles, 
transmitted  to  him  by  his  grandfather),  finding  the  same  exhausted  by  debts  and 
two  liferents,  viz.  One  to  Elizabeth  Gray  Lady  Carse,  his  grand-uncle's  relict,  and 
another  to  Cicilia  Denmure  his  mother,  pursued  an  aliment  against  these  liferenters. 

Alleged  for  the  Lady  Carse :  Absolvitor,  because  the  pursuer  doth  not  possess 
the  estate  as  heir  to  his  grand-uncle,  her  husband,  but  as  heir  to  his  grandfather,  who 
did  not  only  renoimce  to  be  heir  to  his  brother  the  grand-uncle,  but  acquired  singular 
titles  and  possessed  tanquam  quUihet.  For  aliment  provided  by  law  must  go  to  the 
heirs  of  law,  and  not  to  heirs  of  tailzie  or  provision  ;  and  far  less  to  the  pursuer,  who  is 
only  heir  to  a  creditor,  and  not  heir  of  the  family  or  blood  ;  seeing  his  accidental  title 
of  apparent  heir-male,  is  cut  off  by  upwards  of  forty  years  possession  of  the  estate  by 
singular  titles,  as  feodum  novum  or  conquest. 

Replied  for  the  pursuer  :  His  grandfather  having  been  undoubted  apparent  heir- 
male  to  the  defender's  husband,  the  necessity  he  was  under  to  succeed  by  apprisings 
and  adjudications  for  fear  of  debt,  shoidd  not  wrong  the  pursuer's  natural  claim  of  an 
aliment ;  which,  though  commonly  ascribed  to  the  act  of  Parliament,  appointing 
waidaters  to  aliment  their  wards,  seems  rather  to  have  arisen  from  the  civility  of  our 
law,  that  judged  it  hard  for  liferenters  to  cut  off,  as  it  were  by  starving,  the  heir  from 
any  hope  of  succession.  Upon  which  ground  it  may  be  gathered  from  the  strain  of  our 
practicks,  that  a  iiar  having  the  right  of  blood,  debarred  by  liferents,  ought  to  be 
alimented  by  the  liferenters,  whether  he  came  to  the  succession  by  service  or  singular 
titles ;  albeit  the  heir  of  a  stranger  purchaser  could  have  no  recourse  to  an  aliment  off 
a  liferenter,  whose  right  affected  the  purchase.  Yea,  the  interest  of  blood  entitled  an 
apparent  heir  to  aliment,  even  against  his  grandfather's  second  wife,  to  whom  he  had 
no  hlood-relation,  12th  December  1677,  Preston  of  Airdrie  contra  his  Liferenters, 
No.  21. 

Duplied  :  It  being  absurd  to  pretend.  That  the  pursuer  can  both  enjoy  the  estate 
as  a  creditor,  and  claim  benefit  as  heir  to  the  person  whom  his  diligence  and  singular 
titles  divested.  Aliment  can  no  more  be  decerned  upon  that  account,  than  it  could 
be  decerned  at  the  instance  of  the  heir  of  a  ward-vassal  against  the  superior,  when  the 
ward-lands  are  possessed  by  an  appriser.  The  case  of  Ardrie  is  a  single  decision; 
besides  it  doth  not  appear,  that  there  the  estate  was  enjoyed  by  singular  titles. 

The  Lords  found  the  defence  for  the  Lady  Carse  relevant.  That  the  pursuer 
possesseth  not  as  heir  to  her  husband,  but  as  a  creditor  by  singular  titles. 

Fd,  Die.  V.  1,  p.  28.    Forbes,  p.  575. 


^^'  *•  [385]  Sandiland  v.  his  Mother.    January  27,  1700. 

A  fiar  has  no  longer  title  to  aliment,  upon  the  act  of  Parliament,  after  he  has  sold  the 

lands. 

Sandiland  of  Cowston  pursues  his  mother  for  an  aliment,  as  liferenting  his  whole 
estate.    Alleged,  The  lands  came  by  myself,  which  I  disponed  to  your  father  in  our 


48  AILMENT  MOTL  Ma 

contract :  I  educated  you  a  writer ;  but  you  deserting  that,  I  bought  you  an  ensign's 
place  in  the  army,  where  you  were  likewise  turned  out,  and  married  unwortkily,  and 
have  sold  the  fee  of  the  lands  worth  2000  merks  per  annum,  whereof  I  only  liferent  the 
half  ;  and  so  an  aliment  being  only  due  to  an  apparent  heir,  or  a  fiar,  you  are  neither, 
but  are  denuded  ;  and  what  rests  to  me  is  no  more  than  a  competency. — Answered, 
He  can  be  in  no  worse  case  than  an  heir  left  with  an  overburdened  estate  by  adjudica- 
tions, and  other  diligences  and  rights,  whether  legal  or  conventional ;  and  though 
they  have  renounced  to  be  heirs,  yet  they  have  been  allowed  to  crave  an  aliment  o£E 
liferenters,  16th  July  1667 ,  Hamilton  contra  Symington,  No.  2 ;  ergo  a  pari  a  fiar 
who  has  sold  his  heritage  for  his  father's  debt  may  pursue  his  mother  for  an  aliment, 
though  he  be  major. — The  Lords  found  this  defence  relevant  to  assoilzie  from  an 
ahment,  that  he  was  denuded  of  the  fee  of  the  whole  by  an  irredeemable  disposition 
made  by  himself  ;  and  granted  diligence  to  the  defender  to  prove  it,  seeing  he  was  no 
more  fiar.  Fd,  Die.  v.  1,  p.  28.     Fount,  v.  2,  p.  84. 


No.  12.  [390]  AiTON  V.  Colvil,    July  25,  1705. 

An  ahment  modified  to  an  heir  out  of  his  step-mother's  jointure,  although  he  was 
major,  and  an  advocate,  but  did  not  earn  a  subsistence  by  his  profession. 

Mr.  William  Aiton,  of  that  Ilk,  pursues  Dame  Margaret  Colvil,  his  mother-in-law, 
for  an  aliment,  in  respect  his  father's  estate,  being  47  chalders  of  victual,  is  over- 
burdened with  her  liferent  of  24  chalders,  and  40,000  merks  of  provision  to  her  children, 
and  other  40,000  merks  of  extraneous  debts ;  so  there  was  no  sufficient  estate  left 
to  sustain  the  heir. — Alleged,  This  process  is  either  founded  on  the  statute  of  James  V. 
for  superiors  ahmenting  their  ward-vassals,  or  super  jure  naturcB,  where  one  pursues 
his  own  mother  ;  none  of  which  holds  here,  she  being  a  stranger  to  him,  and  secured 
in  a  jointure  by  her  contract  of  marriage,  which  cannot  be  diminished  contra  fidem 
tabularum  nuptialium, — Answered,  Much  of  our  law  is  introduced  by  custom,  time  out 
of  mind  ;  and  this  of  alimenting  heirs  is  one  of  them  ;  and  much  stronger  than  our 
positive  statutes,  and  has  been  ever  sustained  against  step-mothers  having  exorbitant 
liferents. — The  Lords  repelled  the  defence,  in  respect  of  the  answer. — 2do,  Alleged, 
These  aliments  were  only  given  in  favour  of  minors,  who  had  no  other  way  of  susten- 
ance ;  but  where  they  were  come  to  age,  and  had  a  caUing,  they  were  never  granted  ; 
for  that  were  to  encourage  idleness  ;  but  so  it  is,  the  pursuer  here  is  both  major  and 
an  advocate.  And  Dune,  in  two  several  decisions,  11th  February  1636,  Sibbald, 
No.  9 ;  and  21st  July  1636,  L.  Ramornay,  No.  10— -tells,  that  the  Lords  refused 
aUments  to  such  as  had  callings. — Answered,  The  name  of  an  employment  will  not 
afford  a  man  bread ;  neither  is  the  race  always  to  the  swift,  nor  the  battle  to  the 
strong  ;  et  officium  nemini  debet  esse  damnosum  :  And  we  have  known  many  advocates 
who  have  risen  to  a  great  eminency  and  practice,  who,  at  the  beginning,  have  had 
little  or  no  employment.  And  the  cases  cited  do  not  meet ;  for,  in  the  first,  the  grand- 
father was  aUve,  who  had  a  liferent  reserved  ;  and  it  was  thought  as  reasonable  he 
should  bear  the  aliment  as  the  mother.  And  [391]  ^^  the  second,non  constat ;  but  he  was 
an  actual  placed  minister,  and  so  had  a  sure  fund  to  Hve  upon ;  and  the  mother  had  but 
an  ahment  herself  ;  and  it  was  thought  hard  to  burden  one  ahment  with  another. — 
The  Lords  also  repelled  this  defence. — Then  3tio,  alleged,  That  the  lady  was,  by  her 
contract  of  marriage,  burdened  with  ahmenting  her  own  children  till  they  were  seven 
years  old  ;  and  so  cannot  be  farther  burdened  with  the  heir. — Answered,  The  children 
had  an  adventitious  estate,  aliunde  whereon  they  might  be  ahmented. — The  Lords 
repelled  this  also. — 4to,  Alleged,  He  was  served  heir  cum  beneficio  inventarii,  and 
behoved  to  add  this  to  the  inventory,  which  would  accresce  and  appertain  to  his 
father's  creditors  ;  and  so  he  could  have  no  benefit  thereby  :  Likeas,  there  was  no 
real  diUgence  on  the  estate,  by  adjudications  or  infeftments,  to  debar  him  from 
possessing  ;  and  so  he  could  claim  no  aliment ;  as  was  found,  13th  February  1662, 
Antonia  Birnie  contra  the  Liferenters  of  Rossie,  No.  14 ;  and  18th  December 
1667,  Doby  cotUra  the  Lady  Stonyhill,  No.  15 ;  where  personal  debts  exhausting 
an  estate,  were  not  thought  sufficient  to  found  an  aliment. — Answered,  Aliments 
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were  neither  arrestable  nor  aSectable  by  creditors  ;  and  so  are  not  to  be  added  to  the 
inventory ;  and  the  law  made  no  difference  whether  he  was  served  or  not :  And  esto, 
at  the  time  of  the  father's  death,  there  were  no  real  diligences,  but  the  debts  merely 
personal ;  yet  how  soon  are  they  made  real,  by  charging  him  to  enter  heir,  and 
adjudging  ? — The  Lords  also  repelled  this  ;  and  then  proceeded  to  the  modification 
of  the  aliment ;  and  finding  the  lady  had  24  chalders  of  victual,  they  fixed  on  the 
fourth  part  of  it.  But  the  debate  arose,  whether  to  give  him  six  chalders  of  victual, 
or  600  merks  of  money  ?  Some  were  for  a  locality  out  of  her  jointure  lands  ;  but 
that  not  being  judged  legal,  they  fixed  on  the  money,  and  decerned  her  in  the  same  ; 
the  first  half-year's  payment  beginning  at  Martinmas  next.  And  seeing  he  was 
quarrelling  her  liferent  in  a  reduction,  as  exorbitant ;  and  so  it  was  contended  he  could 
not  do  both ;  the  Lords  thought  they  might  modify  in  the  mean  time  ;  for  if  he 
prevailed  in  his  reduction,  then  this  aliment  would  cease. 

Fol,  Die.  V.  1,  p.  29.     Fount  v.  2,  p.  287. 


No.  25.  [397]  Elizabeth  Mirrie  v.  Pollocks.    July,  173L 

It  is  only  heirs  of  heritage,  not  of  money,  to  whom,  as  heirs,  aliment  is  due. 

In  a  marriage-settlement,  the  husband  obliged  himself  to  lay  out  the  tocher,  with 
another  sum  of  his  own,  upon  good  security,  to  himself  and  spouse  in  conjunct-fee 
and  liferent,  and  to  the  heirs  or  bairns  of  the  marriage  in  fee.  Of  this  marriage,  there 
were  three  children,  who  all  died  without  making  up  any  title  to  their  father's  effects, 
whereby  the  succession  opened  to  his  other  next-of-kin.  The  relict,  who,  after  her 
husband's  decease,  was  confirmed  executrix  to  him,  married  a  second  time ;  and,  after 
the  death  of  her  children,  brought  an  action  against  the  next-of-kin,  for  cognoscing 
the  claims  of  debt  to  which  she  was  entitled  upon  her  husband's  executry  ;  particularly 
for  the  sums  bestowed  by  her,  out  of  the  said  funds,  upon  the  education  of  her  children, 
and  upon  their  sickness  and  burials. — Against  this  article,  it  was  objected  by  the  next- 
of-kin,  that  the  whole  effects,  left  by  the  husband,  were  no  more  than  sufficient  to 
answer  the  pursuer's  annuity  ;  therefore,  the  aliment  of  her  infant-children,  was  a 
proper  burden  upon  herself,  as  being  their  mother,  and  liferentrix  of  their  whole  estate, 
which  is  provided  by  act  of  Parliament,  in  case  of  ward-minors,  and  extended  by 
practice  and  analogy  to  other  fiars. 

It  was  answered,  That  the  case  of  ward-minors  is  singular  ;  and  though  this  statute 
is,  by  analogy  extended  to  fiars  of  land,  even  this  extension  seems  to  be  invita  juris- 
frudentia.  Sir  George  Mackenzie  complains  heavily  of  it,  because  it  must  have  been  a 
case,  in  the  eye  of  the  legislature,  ex  propositio  omitted,  and  adds,  "  as  there  is  not  the 
same  parity  of  reason,  so  indeed  it  is  contrary  to  the  faith  of  the  marriage-contract." 
However  this  be,  the  law  has  been  extended  no  further  than  to  fiars  of  land-estates, 
who  are  great  favourites  in  our  law  ;  the  preserving  of  ancient  families  being  of  great 
importance  with  us.  Here  the  practice  stops  ;  and  there  is  neither  authority  nor 
reason  for  extending  it  to  fiars  in  moveable  sums.  Add,  that  a  liferentrix  of  land  is 
only  obliged  to  aliment  the  heir ;  but,  in  sums  of  money,  the  bairns  are  generally 
made  heirs,  as  happens  to  be  the  present  case  ;  so  that  she  would  have  the  burden  of 
the  whole  family  upon  her  provision  ;  which  is  unreasonable. 

"  The  Lords  found  the  aliment  of  the  children,  their  funeral  expence,  and  other 
expences  bestowed  upon  them,  may  be  stated  by  the  pursuer,  to  affect  the  fee  of  the 
subjects  provided  to  the  children,  if  there  be  not  sufficiency  of  fund  otherways  to  pay 
the  same."  Fd.  Die.  v.  1,  p.  30.    Rem,  Dee,  v.  2,  No.  3,  p.  5. 
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No.  27.       [398]  Georob  Stewart  v.  Mrs.  Charlotte  Campbell.    June  24,  1780. 
Aliment  not  exigible  by  an  heir  of  entail,  from  an  annuitant  on  the  estate. 

James  Stewart  of  Stewarthall,  executed  an  entail  of  his  estate,  with  the  usual 
clauses,  and  likewise  under  this  condition  ;  "  That  the  heirs  of  entail  should  be  obliged 
to  apply  £100  yearly  of  the  rents  towards  the  extinction  of  the  debts  with  which  the 
estate  was  affected." 

He  afterwards  married  Mrs.  Charlotte  Campbell ;  and,  in  virtue  of  a  power  reserved 
in  the  entail,  he  settled  on  her  a  jointure  of  £130  per  annum. 

George  Stewart,  though  a  very  distant  relation,  succeeded  as  first  heir  of  entail ; 
when  he  found  the  situation  of  the  estate  such,  that,  after  payment  of  the  jointure, 
the  rents  of  the  lands,  which  amounted  to  £246,  feU  considerably  short  of  the  other 
annual  burdens.  He  had  no  separate  funds  ;  nor  did  he  practise  any  calling  to  earn 
his  subsistence  ;  for,  though  he  had  been  bred  a  sailor,  and  was  still  a  young  man,  he 
had  withdrawn  himself  from  that  way  of  life. 

He  therefore  claimed  an  aliment  from  the  widow,  as  liferentrix  of  so  large  a  part 
of  the  produce  of  the  estate  ;  and  having  raised  an  action  on  that  ground,  it  was 

Pleaded  for  the  defender  :  The  defender  is,  by  her  marriage-contract,  an  onerous 
creditor  on  the  estate,  and  is  not  bound  to  aliment  the  pursuer,  her  debtor,  [399]  Nor 
can  he  claim  an  ahment  from  her  as  liferentrix ;  for  in  fact  she  is  not  such,  being  a 
creditor  on  the  estate  for  the  annuity  payable  by  that  contract.  At  any  rate,  there  is 
reason  to  doubt  if  such  a  claim,  made  by  fiars,  ever  had  any  proper  foundation  in  the 
law  of  Scotland  ;  but  certainly  it  cannot  be  supported,  when  coming  from  a  healthy 
young  man,  able,  like  the  pursuer,  to  earn  his  livelihood  by  his  labour  ;  Erskine,  p.  333. 

Answered :  It  is  now  an  undoubted  rule,  that  liferenters  are  bound  to  aliment 
such  fiars  as  are  otherwise  destitute  of  any  fund  of  subsistence.  It  was  established, 
in  the  case  of  wardholdings,  by  act  of  Parliament  1491,  cap.  25,  and  has  been,  by 
practice,  extended  to  that  of  every  kind  of  holding  ;  as  it  is  evident  from  Dictionary, 
voce  Aliment ;  whence  it  likewise  appears,  that  this  claim  has  never  been  denied, 
except  either  where  the  heir  possessed  separate  means  of  subsistence,  that,  in  the 
present  case,  are  far  from  occurring,  or  where  the  scanty  circumstances  of  the  lif erenter 
did  not  admit  it ;  which  surely  cannot  be  said  of  the  defender,  who  has  obtained 
£130  of  jointure  for  her  tocher  of  £600. 

The  Court  distinguished  the  case  of  an  annuitant  from  that  of  a  liferenter ;  a 
distinction  established  in  the  case  of  Mirrie  contra  PoUock,  July  1731,  Remark.  Decis. 
No.  25. 

"  The  Lords  therefore  sustained  the  defences." 

Act.  Dav.  Rae. — Alt.  Ilay  Campbell. — Clerk,  Tait. 
StewaH.  Fol.  Die.  v.  3,  p.  22.     Fac.  Cd.  No.  112,  p.  209. 


No.  32.      [403]  The  Laird  of    Kirkland    v.    His   Mother  and    Grandmother. 

November  27, 1685. 

Grandmother  found  obliged  to  bear  her  proportion  of  the  heir's  aliment,  along  with 

his  mother. 

The  heir  and  younger  children  of  the  Laird  of  Kirkland,  having  pursued  an  action 
of  aliment  against  their  mother  and  their  father's  step-mother,  by  whom  the  estate 
was  entirely  lif erented  : — It  was  alleged  for  the  said  step-mother,  That  she  had  abeady 
given  an  abatement  of  800  merks  to  the  pursuer's  father  ;  and  before  imposing  any 
further  aliment  upon  her,  their  mother  ought  to  give  a  proportional  allowance  out 
of  her  provision. 

The  Lords  did  not  respect  the  abatement  given  to  the  pursuer's  father,  his  step- 
mother having  yet  an  opulent  jointure  ;  but  found.  That  the  heir  could  have  nothing 
modified  for  years  bygone,  preceding  the  summons,  the  defenders  having  bona  fide  con- 
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gamed  their  whole  annuities  these  years.  And  the  liferented  lands  not  being  ward- 
lands,  which  by  act  of  Parliament  are  expressly  burdened  with  the  heir's  aliment, 
bat  lands  holding  feu  or  blanch,  which  are  only  made  liable  to  the  heir's  aliment  by 
practice,  extending  the  act  of  Parliament ;  yet  they  found,  That  the  mother  having 
alimented  her  son,  the  heir,  whose  property  [404]  was  entirely  exhausted  by  liferents, 
was  presumed  to  have  done  it,  ex  pietate,  although  action  was  once  competent  to 
him,  for  these  years  aliment,  against  the  old  liferenter,  because  no  such  action  had 
been  intended. 

The  Lords  found  also,  That  the  mother  was  bound,  jure  naturali,  to  aliment  the 
younger  children  in  familia,  they  being  young.  Harcarse  (Aliment),  p.  5. 


No.  34.    [405]  Cunningham  of  Brownhill  v.  Dame  Margabet  Ramsay,  his  Grand- 

Step-mother.     July  12,  1715. 

Not  sustained  as  a  defence  for  the  grandmother,  that  she  had  voluntarily  sold  a  part 
of  a  separate  estate  to  pay  the  debts  of  the  pursuer's  grandfather. 

The  said  William  Cunningham,  a  pupil,  having  raised  a  process  of  aliment  against 
his  mother  and  step-grandmother,  upon  the  act  of  Parliament  1491,  cap.  25,  whereby 
superiors  of  ward-lands  are  obliged  to  aliment  the  heirs ;  which,  by  established 
practice,  pariUUe  rationis,  is  extended  to  liferenters  :  Among  other  defences  for  the 
step-grandmother,  this  was  proponed.  That  when  she  married  the  pursuer's  grand- 
father, she  was  provided  in  an  liferent  of  3000  merks,  out  of  a  former  husband's  estate, 
the  half  whereof  she  allowed  to  be  sold,  and  applied  for  payment  of  Brownhill,  her 
husband's  debts ;  and  therefore  had  scarce  enough  to  herself,  having  also  several 
children  and  grandchildren  of  her  own ;  whereas,  [406]  ^^  ^^^  modifications  of  aliment, 
the  Lords  do  always  consider  the  quantity  of  the  liferent,  the  quality  and  circum- 
stances of  the  Uferentrix,  kc. 

Answered  for  the  pursuer.  That  whatever  tocher  or  provision  she  brought,  makes 
no  difference  here  ;  because,  still  the  heir,  at  least  under  pupilarity,  must  be  alimented, 
which  is  jtrovteio  legis,  and  by  no  paction  can  be  evacuated  :  And  as  the  law  did  openly 
intimate  to  her  this  act,  as  a  burden  which  she  was  in  hazard  to  undergo,  she  ought 
to  have  provided  for  his  liferent  suitably  ;  for  the  rule  is,  that  whatever  portion  of 
burden  each  liferenter  have  from  the  fiar's  estate,  and  whatever  the  portions  were 
that  they  brought,  yet  that  since  he  finds  them  liferenters,  they  must  contribute 
to  his  maintenance. 

The  Lords  found  the  defence  not  relevant  to  assoilzie  the  step-grandmother  from 
contributing  a  proportion  of  the  pursuer's  aliment. 

Act.  BoswELL. — Alt.  Sir  Thomas  Wallace. — Clerk,  Robertson. 

Fol.  Die.  V.  1,  p.  31.     Bruce,  No.  115,  p.  143. 


No.  40.  [409]  William  Dick  v.  Sir  Andrew  Dick.    January  13, 1666. 

A  father,  though  indigent,  and  with  a  large  family,  bound  to  maintain  his  son  who 
had  not  ability  to  support  himself. 

WiUiam  Dick  pursues  Sir  Andrew  Dick,  his  father,  for  a  modification  of  his  aliment, 
whereupon  the  question  was,  Whether  Sir  Andrew  Dick  himself  being  indigent,  and 
having  a  great  family  of  small  children,  and  the  pursuer  having  been  educated  a 
prentice,  whether  the  pursuer  should  have  a  modification. 

The  Lords  considering  the  great  portion  the  pursuer's  mother  brought ;  and 
that  he  was  a  person  of  no  ability  to  aliment  himself  by  his  industry  ;  decerned 
Sir  Andrew  to  receive  him  in  his  house,  and  to  entertain  him  in  meat  and  cloath, 
as  he  did  the  rest,  or  else  two  hundred  merks,  at  Sir  Andrew's  option. 

Fol.  Die.  V.  I,  p.  32.     Stair,  v.  1,  p.  337. 
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No.  43.    [410]  William  Mobison,  Younger  of  Prestongrange  v.  his  Father.     July 

19, 1716. 

The  Lords  decerned  an  aliment  to  an  apparent  heir,  in  proportion  to  his  father's 
estate  ;  and  refused  to  sustain  the  father's  ofier  of  alimenting  him  in  his  family,  on 
account  of  the  notoriety  of  his  mal- treatment.  Fd,  Die,  v.  1,  p.  31. 


No.  45.        [411]  Children  of  the  Earl  of  Buchan  v.  Lady  Buchan.     February  23, 

1666. 

A  mother  is  obliged  to  aliment  her  children  jure  naturcB  ;  but  it  is  sufficient  that  she 

aliment  them  in  her  family. 

The  six  children  of  the  Earl  of  Buchan  pursue  their  mother  for  aliment.  It  was 
alleged  absolvitor,  Because  their  was  neither  law,  statute,  nor  custom  of  this  kingdom, 
obliging  a  mother  to  aliment  her  children.  2do,  Albeit  there  were,  she  offers  her 
to  admit  them  in  her  family,  and  to  entertain  them  according  to  her  means ;  but 
can  never  be  obliged  to  pay  a  modification,  in  money,  out  of  the  family  ;  for,  in  all 
cases  of  aliment  of  wives,  or  children  against  parents,  the  offer  to  accept,  and  ahment 
them  in  the  family,  according  to  the  parent's  means,  doth  always  exclude  modifica- 
tion ;  as  was  lately  found  in  the  case  of  Sir  Andrew  Dick  and  his  Son. — It  was 
answered.  That  the  law  of  nature  is  a  part  of  the  law  of  this,  and  all  other  civil  king- 
doms ;  and,  according  thereto,  the  Lords  do  always  decide,  in  cases  now  occurring, 
where  there  was  neither  statute  nor  custom,  and  ii  aliment  be  due,  the  manner  and 
measure  is  in  arbitrio  jttdicis,  who  may  justly  ordain  their  children  to  be  bred  from 
their  mothers,  seeing  she  hath  miscarried,  and  married  a  deposed  minister. — It  was 
answered.  That  the  law  of  nature,  without  our  custom,  is  no  sufficient  law  to  us, 
and  does  not  induce  obligationem  civilem,  but  only  fietaUm  et  affectum  :  Upon  which 
groimd  it  is,  that  there  was  necessity  of  this  statute,  to  appoint  an  aliment  for  heirs 
against  the  wardatars  and  liferenters  ;  which  insinuates  that  there  was  no  such  law 
before ;  and,  if  the  law  of  nature  be  the  adequate  rule,  we  are  obUged  to  entertain 
the  poor,  and  all  in  distress  ;  and  therefore  they  might  pursue  us  thereupon.  2do, 
There  is  no  reason  to  put  it  in  arbitrio  judids,  whether  a  child  should  be  educated 
with  the  parent, who  must  aliment  him,  even  upon  pretence  of  the  parents'  miscarriage ; 
for  that  being  the  indispensable  right  of  parents  to  educate  their  children,  as  they  see 
cause,  especially  who  demand  ahment  of  them  ;  it  ought  not  to  be  in  the  arbitrament 
of  any  judge,  unless  it  were  a  ParUament ;  and  this  arbitrament  would  lay  the  founda- 
tions to  encourage  children  to  desert  their  parents,  and  to  claim  aliment  out  of 
their  family,  and  to  pretend  the  parents'  miscarriages,  as  imfit  persons  to  be  bred 
with,  and  not  breeding  them  in  a  fit  way  ;  which  accusations  were  prohibited  by  the 
civil  law,  and  never  admitted  by  our  custom  ;  for  albeit  the  Lords  may  appoint  the 
way  of  education  of  pupils,  their  parents  being  dead  ;  yet  tutors  have  no  such  interest 
as  parents. 

The  Lords  found  the  mother  obUged  to  aliment  the  children  jure  naturce ;  which 
was  sufficient  to  infer  this  civil  obligation  and  action  ;  but  found,  that  the  offer  of 
aUmenting  them  in  her  family,  was  sufficient  according  to  her  means ;  and  they 
could  demand  no  aliment,  nor  modification,  extra  familiam :  For  they  found,  that 
the  Lords  had  thus  sustained  aliment  to  children  against  their  fathers,  not  upon 
the  act  of  ParUament,  which  is  competent  against  all  liferenters  and  dona-[412]-tars, 
without  consideration  of  their  being  parents,  but  super  jure  naturw,  which  they  found 
would  not  extend  to  the  obligation  of  charity,  and  which  had  no  definite  rule,  but 
at  the  discretion  of  the  giver,  and  was  not  allowed  as  a  civil  obhgation  by  any  nation. 

Fd.  Die.  V.  1,  p.  32.     Stair,  v.  2,  p.  365. 
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No.  46.  Catharine  Dbummond  v.  Robert  Stewart.    March  2, 1756. 

A  mother,  who  alimented  an  idiot  son  while  he  had  no  fortune,  found  to  have  no  claim 
for  repayment  when  he  succeeded  to  an  estate. 

Catharine  Drummond,  mother  to  Robert  Stewart  an  idiot,  alimented  him  from 
the  year  1721  till  the  year  1751.  He  had  no  fortune  whatever.  In  that  year  he 
succeeded  to  the  estate  of  Ardvorlick,  of  £840  Scots  yearly  rent.  In  the  year  1756, 
Catharine  Drummond  brought  a  process  of  aliment  against  her  son,  concluding  for 
aliment  from  the  1721  till  the  1751,  as  well  as  after  this  last  period. 

"'  The  Lords  found  no  aliment  due  till  1751 ;  and,  after  that  period,  modified 
£40  to  the  pursuer." 

Act.  . — Alt.  And.  Prinole. 

Sir  J.  Dalrtfmple.  Fd.  Die.  v.  3,  p.  22.     Fac.  Cd.  No.  195,  p.  289. 


No.  47.  Jean  Home  t?.  Assignee  of  Lady  Wedderburn.    July  12,  1757. 

Prior  aliment  by  a  mother  deemed  to  be  ex  pieUUe,  notwithstanding  a  child's  super- 
venient fortune. 

Jean  Home,  with  her  sister  Isabel,  had  a  bond  of  provision  from  their  brother 
for  5000  merks ;  but  it  contained  a  clause,  "  That  the  money  should  be  divided 
betwixt  them  by  Ninian  Home,  by  such  proportions  as  he  should  think  fit  to  appoint, 
by  any  writ  under  his  hand,  etiam  in  articulo  mortis,^* 

This  power  of  division  was  never  exercised  by  Ninian  Home.  At  his  death,  one 
half  of  the  5000  merks  fell  to  Jean,  by  the  legal  construction  of  the  bond. 

From  the  date  of  the  bond  till  the  death  of  Ninian  Home,  which  was  twenty  years, 
Jean  Home,  who  had  no  fortune  except  the  prospect  of  this  bond,  had  lived  in  family 
with  her  mother  Lady  Wedderburn. 

After  the  death  of  Ninian,  Lady  Wedderburn  claimed  aliment  as  due  by  her 
daughter  Jean,  for  this  intermediate  space,  in  respect  of  her  supervenient  fortune. 

In  an  action  betwixt  Lady  Wedderburn's  assignee  and  tfeain  Home,  concerning 
this  ckim  of  aliment, 

"  The  Lords  found.  That  Lady  Wedderburn  had  no  claim  of  aliment." 

For  Assignee,  Patrick  Home. — For  Jean  Home,  J.  Dalrymple. 
-Sir  J,  DalrymfU.  Fol.  Die.  v.*  2,  p.  22.     Foe.  Col.  No.  43,  p.  70. 


No.  48.  [413]   The  Younger  Children  of   Bisset  of  Lessindrura  v.  Their 

Brother.    December  13, 1748. 

The  mother  found  liable  for  a  proportion  of  the  aliment  of  younger  children. 

The  daughters  of  the  deceased  James  Bisset  of  Lessindrum,  pursued  Alexander 
their  brother,  and  heir  to  their  father,  for  an  aliment,  they  being  minors  and 
unprovided. 

The  Lords  appointed  the  mother  to  be  summoned  ;  for  whom  it  was  pleaded,  That 
though  she  was  obliged  to  aliment  super  jure  naturcBy  yet  the  burden  was  to  be  laid 
preferably  on  the  father's  heir  in  his  estate. 

[414]  The  Lords,  considering  that  the  heir  was  minor,  and  no  appearance  made  for 
him,  enquired  into  the  circumstances  of  the  estate  ;  and  modified  an  aliment,  which 
they  proportioned  on  the  heir  and  liferentrix,  as  to  them  appeared  equitable. 

Act.  and  for  the  mother,  H.  Home. — Alt.  Absent. 

D.  Falconer,  v.  2,  No.  20,  p.  23. 
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No.  50.  [415]  Children  of  Netherlie  v,  the  Heir.    January  24,  1663. 

The  brother  bound  to  aliment  the  younger  children,  according  to  the  condition  and 

value  of  the  estate. 

The  children  of  umquhile  Edgar  of  Netherlie,  alleging  that  their  father  left  to  his 
heir  a  competent  estate,  and  that  he  died  before  any  provision  or  aliment  appointed  to 
them,  and  that  the  heir's  tutor  refused  to  aliment  them,  their  mother  being  also  dead  ; 
therefore  craved  an  aliment  to  be  modified,  there  being  no  compearance  in  the  contrary. 

The  Lords  found  the  brother,  as  being  heir  to  the  father,  of  a  competent  estate, 
liable  to  aliment  the  children,  being  wholly  unprovided  ;  but  determined  neither  the 
time,  nor  the  quantity,  till  the  condition  of  the  estate  were  instructed. 

Fd,  Die.  V.  1,  p.  32.    Stair,  v.  1,  p.  161. 


No.  53.      [416]  Hastie  and  Ker  his  Mother  v,  Hastie.    November  10,  1671. 

Aliment  to  a  posthumous  child,  unprovided  for,  is  found  due  by  his  brother,  as  repre- 
senting his  father  ;  but  only  till  he  has  learnt  a  trade  ;  and  on  no  account  after 
majority. 

The  deceased  A.  Hastie,  stabler  in  Edinburgh,  having  a  son  and  a  daughter  when  he 
died,  disponed  to  them  his  whole  means,  whereof  the  daughter's  part  was  but  an 
ordinary  portion,  but  the  son's  part  was  very  considerable.  After  his  death,  his  wife 
brought  him  forth  a  posthume  son,  who  was  destitute  of  all  provision  or  aliment ; 
whereupon  his  wife  and  that  posthume  pursued  his  son,  craving  that  a  modification 
might  be  granted  for  the  wife's  expences  in  childbirth,  and  for  aliment  of  the  posthume 
son  since  his  birth,  and  in  time  coming. — The  defender  alleged  absolvitor  from  any 
modification  for  the  wife's  expences,  because  there  was  no  ground  for  it  in  law  ;  or 
for  any  further  than  her  aliment  [417]  ^  ^^e  next  term  after  the  defunct's  death, 
after  which  this  posthume  was  born,  especially  seeing  the  defender's  disposition  was 
long  before ;  and  albeit  he  be  unwarrantably  served  heir,  the  tutor  disclaims  it, 
and  will  reduce  it. — It  was  replied.  That  beside  the  ordinary  allowance  of  relicts,  the 
eictraordinary  expence  of  the  birth  of  a  posthume,  was  a  debt  for  which  the  father  was 
liable,  whom  the  defender  represent-s  as  lucrative  successor,  by  the  disposition  posterior 
to  the  conception  of  this  child,  nam  in  beneficiis  qui  in  utero  est  pro  jam  naio  hdbetur. 

The  Lords  sustained  the  libel,  and  modified  in  respect  of  the  reply  and  disposition. 

The  defender  further  alleged  the  libel  was  noways  relevant,  as  to  any  aliment 
for  the  posthume  ;  for  though  parents  be  obliged  to  aliment  their  children,  yet  there 
is  neither  law  nor  custom  obliging  a  brother  to  aliment  his  brothers,  especially  where 
the  brother  doth  not  represent  the  father. — It  was  answered.  The  libel  was  not  founded 
upon  the  brother's  obligement,  but  upon  the  father's  obligement,  whom  the  brother 
represents  by  the  foresaid  disposition,  which  the  Lords  had  in  several  cases  allowed, 
especially  in  the  case  of  the  Children  of  Netherlie  against  their  Brother,  No.  50  ;  and 
there  can  be  no  case  more  favourable  than  a  posthume,  whom  the  father  did  not 
neglect  or  pass  by,  he  being  gotten  but  shortly  before  his  death. — The  defender 
answered.  That  the  father's  obligation  to  aliment  his  children  is  personal,  et  non  transit 
ad  heredes  ;  and  as  to  the  practique,  that  it  was  collusion  between  the  heir's  tutor  and 
the  bairns. 

The  Lords  found  the  defender,  as  representing  his  father  by  the  disposition  of  his 
goods,  liable  to  aliment  this  posthume  child  during  his  minority,  at  least  so  long  of  his 
minority  as  he  was  without  calling  or  means  to  aliment  himself  ;  but  would  not  extend 
it  after  his  majority.  Fol,  Die.  v.  1,  p.  32.    Stair,  v.  2,  p.  1. 
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No.  57.  [419]  Thomson  v.  Wilkie.    July  23, 1678. 

A  sister  succeeding  to  the  means  of  her  father  and  mother,  found  liable  in  expence  of 
alimenting  her  furious  brother  ;  but  that  only  in  so  far  as  she  was  lucraia,  by  being 
freed  from  entertaining  him  in  her  own  family. 

Umquhile  Walter  Wilkie  having  several  children,  one  called  Thomas  became 
furious  before  his  father's  death,  and  his  father  provided  nothing  to  him,  but  made 
his  reUct  his  executrix  and  universal  legatrix,  who  entertained  the  said  Thomas 
during  her  hfe  ;  and  after  her  decease,  WiUiam  Thomson  having  married  Lucas  Wilkie 
his  sister,  he  entertained  him  14  years,  and  now  pursues  Agnes  Wilkie,  who  succeeded 
to  the  whole  means  of  both  father  and  mother,  for  the  aliment  of  the  furious  person, 
in  respect  that  it  was  a  duty  by  the  law  of  nature,  both  upon  his  father,  and  in  case  he 
had  no  means,  upon  his  mother,  to  [420]  constitute  an  aliment  for  him  during  his 
furosity,  according  to  their  means  and  estate,  which  therefore  must  affect  all  repre- 
senting them. — The  defender  answered,  That  the  law  and  custom  of  Scotland  hath 
oaly  extended  aliment  of  children  against  fathers  personally,  and  never  against  mothers, 
nor  against  any  representing  either.  2do,  This  aliment  being  bestowed  upon  the 
forious  person  by  his  own  sister,  without  any  agreement,  must  be  presumed  to  be  of 
charity  and  natural  affection,  and  introduces  no  obligation,  especially  having  continued 
U  years  after  the  death  of  both  parents  ;  and  if  it  had  been  otherways  intended,  the 
pursuer  ought  to  have  required  the  defender  to  have  accepted  of  the  furious  person  in 
her  family,  and  could  not  crave  a  modification  to  entertain  him  elsewhere. — The 
pursuer  answered.  That  the  Lords  had  made  this  natural  obligation  effectual,  not  only 
against  fathers,  but  against  mothers,  where  the  father  left  no  means,  as  was  found  in 
the  case  of  the  Children  of  E.  Buchan  contra  the  Countess  of  Buchan,  No.  45 ;  and  also 
against  the  heirs,  as  was  found  in  the  case  of  the  Children  of  Otter,  No.  49,  and  Netherlie 
against  the  Heirs  thereof,  No.  50.  And  albeit  the  Lords  has  found  that  the  entertain- 
ment of  persons  who  can  contract,  is  presumed  gratuitous,  unless  there  be  an  agree- 
ment, yet  it  is  neither  extended  to  pupils  nor  furious  persons,  who  can  make  no  act  nor 
agreement  for  themselves. 

The  Lords  sustained  the  process,  and  ordained  a  modification  according  to  the 
means  of  the  father  and  mother,  whereunto  the  defender  succeeds,  and  only  in  so  far  as 
she  \&  lucrata,  by  being  freed  of  entertaining  the  furious  person  in  her  own  family. 

Fd.  Die,  V.  1,  p.  32.    Stair,  v.  2,  p.  639. 


No.  58.  Don  of  Attenbiirn  v.  Don.    January  13, 1697. 

Younger  children  allowed  aliment  from  their  brother ;  the  boys  till  14,  the  girls  till  12. 

The  younger  children  of  Mr.  Patrick  Don  of  Attenburn,  pursue  their  elder  brother 
for  an  aliment,  on  this  ground,  That  their  father  had  left  them  nothing  [421]  by  any 
bond  of  provision  ;  and  the  estate  being  opulent,  about  9000  merks  of  yearly  rent,  it 
was  just  they  should  be  alimented  ;  and  craved  two  periods  to  be  fixed  ;  one  to  14,  and 
the  other  from  that  age  to  21 ;  for  the  first,  600  merks  per  annum,  was  craved  to  be 
paodified  for  each  of  them  ;  and  after  14,  800  merks. — The  Lords  remembered,  that 
in  the  case  of  Jacobina  Inglis,  daughter  to  Crammond,  in  1691,*  the  Lords  would  go 
no  farther  than  her  age  of  12 ;  therefore  they  allowed  600  merks  yearly  to  each  of  them ; 
the  boys  till  14,  and  the  girls  till  12.  Fd.  Die.  v.  1,  p.  32.     Fount,  v.  1,  p.  754. 

*  Qeneral  List  of  Names. 
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No.  61.  [423]  Maxwell  v.  Maxwell.    February  23,  1711. 

During  the  dependence  of  a  reduction  of  a  father's  testament,  betwixt  a  sister  pursuer, 
and  a  brother  defender,  she,  being  married,  found  entitled  to  no  interim  aliment. 

The  deceased  Sir  William  Maxwell  of  Monreith,  by  his  testament,  nominates  Sir 
Alexander  his  son,  to  be  his  only  executor  and  universal  legatar,  with  the  burden  of  5000 
merks  to  his  daughter  Elisabeth,  and  some  other  small  legacies.    But  Sir  Alexander 
finding  his  father's  moveable  debts  exceed  the  inventory  of  the  testament,  he  pursues 
an  exoneration  before  the  Commissaries  to  prove  exhausted.    In  which  process,  the 
said  Elisabeth,  and  Andrew  Heron,  yoimger  of  Bargally,  her  husband,  compear,  and 
repeat  a  reduction  they  have  raised  of  that  testament,  as  being  elicit  in  extremis,  when 
insensible,  et  contra  ofpcium  pietatis,  he  having  succeeded  to  an  opulent  land-estate,  and 
ought  not  viis  et  m^is,  to  intercept  their  natural  legitim.    But,  during  this  dependence, 
being  unable  to  subsist,  the  said  Elisabeth,  and  her  husband,  and  Agnes,  another 
sister,  raise  a  process  of  aliment  against  their  elder  brother,  as  a  debitum  naturale, 
seeing  f rater  dives  fratres  vd  sorores  inopes  alere  tenetur.    Tea  some  lawyers  go  farther, 
that  if  she  be  dote  destittUa  tunc  eam  dotare  tenetur, — Alleged,  Imo,  Against  Elisabeth, 
that  being  married,  she  must  be  alimented  by  her  own  husband,  especially  considering 
that  she  went  away  without  her  father's  consent ;  and  though  her  husband  has  little 
during  his  father's  lifetime,  yet  law  has  prescribed  an  order  of  discussing,  that  his 
father  should  be,  primo  loco,  conveened  super  jure  natures,  to  aliment  him  and  his 
wife  ;  and  no  law  obliges  a  brother  to  aliment  a  sister,  except  so  long  as  she  remains  a 
part  of  the  family ;  but  when  she  is  emancipate,  or  passed  into  another  family,  his 
obligation  ceases. — Answered,  Not  only  the  common  law,  but  our  municipal  customs, 
have  laid  this  burden  on  brothers,  without  respect  to  marriage  or  not,  but  merely 
if  necessitous  and  poor;  as  was  found  8th  January  1663,  Lady  Otter,  No.  49 — 
29th  June  1676,  Rowe,  Stair,  v.  2,  p.  434.    (See  Presumption.)— 5th  July  1676, 
Chiefly,  No.  54^and  5th  July  1677,  the  Children  of  Straiton  of  Lawriston,  No. 
55.     And  this  case  is  more  deplorable,  that  she  has  sundry  young  children;  and 
her  father  had  so  far  connived  at  her  escape,  that  he  left  her  5000  merks.    But  Sir 
Alexander,  her  brother,  offered  to  secure  that  to  her  children  ;  debarring  the  father. — 
The  Lords  found  the  mar-[424]-ried  sister  could  crave  no  aliment  from  her  brother. 
Some  thought,  if  she  had  been  living  separate  from  her  husband,  there  might  have  been 
some  more  pretence.    Then  Agnes,  the  unmarried  sister,  craved  an  aliment  to  be 
modified  to  her. — Answered,  Imo,  You  are  major  and  past  twenty-one,  and  so  can 
claim  no  aliment,  but  should,  by  some  virtuous  course,  provide  for  yourself.    2do,  You 
deserted  my  house,  and  suffered  your  brother-in-law  to  over-reach  you,  in  disponing 
all  you  can  claim  for  your  portion  to  him.    3tio,  I  am  willing  to  take  you  back  and 
maintain  you  honourably,  conform  to  your  birth ;  and,  in  regard  she  surmises  her 
return  may  be  uneasy  and  uncomfortable  to  her,  because  of  her  disobligations,  he  is 
content  she  reside  with  any  of  her  sisters  or  aimts,  to  whom  he  shall  pay  such  a  com- 
petent aliment  as  the  Lords  shall  determine.     Replied,  She  being  now  sui  juris, 
cannot  be  confined  to  a  particular  place,  but  has  the  choice  where  she  thinks  fit  to  live. 
— The  Lords  thought  the  brother's  offer  reasonable,  and  therefore  allowed  her  to 
chuse  any  of  the  friends  named,  for  the  place  of  her  residence,  in  which  case  they  would 
modify  an  yearly  aliment  to  her,  during  the  dependence  of  the  process  betwixt  them  : 
But  if  she  refused,  and  would  rather  stay  where  she  is,  then  they  would  assoilzie  her 
brother  from  any  aliment.  Fol.  Die,  v.  1,  p.  32.    Fount,  v.  2,  p.  641. 


No.  63.         [425]  Helen,  Archibald,  &c.,  Douglasses  v.  Sir  John  Douglass  of 

Killhead.     February  8,  1739. 

The  brother,  in  a  question  with  his  mother,  found  primarily  liable  for  the  aliment 
of  the  younger  children ;  the  males  till  majority,  the  females  till  marriage. 

Sir  William  Douglass  having  died  without  making  any  provision  in  favours  of 
his  younger  children,  they  intented  an  action  against  Sir  John,  their  elder  brother,  for 
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aliment,  upon  this  ground,  That  he  possessed  an  opulent  fortune  (about  £500  a-year), 
descended  to  him  ^m  their  common  father.  In  support  of  this,  it  was  observed  for 
the  pursuers.  That  the  defender,  as  heir  to  his  father  in  such  an  estate,  is  obliged 
to  aliment  them,  in  like  manner  as  the  father  was,  conform  to  24th  of  January 
1663,  Netherlie,  No.  50— 8th  of  January  1663,  Lady  Otter,  No.  49,  which  pro- 
ceeded on  this  principle.  That  the  obligation  to  aliment,  which  lay  on  the  defunct, 
does  descend  against  his  heirs,  and  is  competent  to  majors  as  well  as  minors,  as  the 
Court  always  found  ;  particularly,  25th  July  1705,  Aiton,  No.  12  ;  when  it  appeared 
such  were  not  in  a  condition  to  aliment  themselves,  which  is  the  case  of  all  the  pursuers 
in  this  process  ;  and  therefore  action  ought  to  be  sustained  for  aliment  bygone,  since 
the  father's  decease,  and  in  time-coming,  until  they  should  be  able  to  provide  for 
themselves.  Neither  can  it  afford  any  objection,  that  the  pursuers  have  been  main- 
tained part  of  the  time  since  their  father's  decease  by  their  friends,  as  the  favour  was 
not  intended  to  be  done  to  the  defender ;  consequently  the  benefit  thereof  ought  not  to 
accresce  to  him. 

Pleaded  for  the  defender  :  He  did  not  controvert,  but  brothers,  succeeding  to  the 
estate  of  a  common  father,  are  by  law  bound  to  aliment  their  younger  brothers  and 
sisters ;  but  then  that  obligation  lasts  only  till  majority.  A  father  is  bound  not  only 
to  aliment  his  children,  but  to  educate  them  to  some  calling,  in  order  to  put  them  in 
the  way  of  maintaining  themselves :  If  he  does  not  do  this,  he  will  be  bound  for  aliment, 
even  after  majority,  because  of  his  neglect ;  but  a  brother  is  under  no  such  obligation ; 
he  is  not  bound  to  put  his  brothers  and  sisters  to  apprenticeships,  or  to  give  portions 
to  his  sisters  ;  and  therefore,  if,  after  majority,  they  are  not  infirm,  their  elder  brother 
may  be  called  cruel,  if  he  leaves  them  to  starve,  but  there  is  no  law  to  compel  him  to 
aliment  them  further.  2do,  Admitting  he  is  liable  for  the  pursuers'  aliment  till  majority, 
nnless  he  has  no  other  defence,  he  further  says,  That  persons  liable  in  aliments,  are  to 
be  taken  in  a  certain  order ;  first,  the  father,  swper  jure  naturce ;  and,  if  he  is  indigent, 
the  mother  is  bound  to  maintain  the  children,  if  she  be  in  a  condition  ;  which  arises 
likewise  from  the  law  of  nature ;  and,  by  the  civil  law,  grandfathers  and  grand- 
mothers ;  beyond  this,  aliments  are  not  due  swper  jure  ruiturcB  :  A  brother  is  bound  in 
coziscience  to  maintain  his  brothers ;  to  which  duty  the  law  has  added  a  positive 
command ;  but  the  obligation  does  not  arise  from  the  same  source,  because  a  brother 
has  no  hand  in  bringing  his  brother  into  the  world  ;  it  arises  singly  from  filial  duty, 
by  which  a  son,  in  reverence  to  his  parents,  ought  not  to  suffer  their  children  to  starve  ; 
a  brother  then  being  pursued  in  a  process  like  this,  has  a  [426]  sort  of  beneficium  ordinis, 
if  not  diseussionis,  that,  if  he  can  point  out  one  liable  in  ahment  by  the  law  of  nature, 
and  able,  he  can  only  be  liable  in  suo  ordine  :  Now,  Lady  Douglass,  their  mother,  is 
able,  she  having  2000  merks  per  annum  of  jointure  oft  the  defender,  and  £150  yearly 
more  in  property. 

The  Lozds  found  the  defender.  Sir  John  Douglass,  having  succeeded  to  his  father 
in  a  considerable  estate,  is  primarily  liable  to  aliment  his  younger  brothers  and  sisters 
unprovided ;  and  found  the  males  have  no  claim  to  be  alimented  by  their  brother 
after  majority  ;  but  that  the  females  are  entitled  to  be  alimented  till  marriage  ;  and 
found.  That,  in  so  far  as  they  have  been  alimented  by  their  friends,  they  have  no 
claim  against  their  brother.  FoL  Die,  v.  3,  p.  23.     C.  Home,  No.  114,  p.  183. 


No.  65.    [427]  Margaret  Anderson  and  Rachel  Gibson  v.  James  Gibson  and 
his  Curators.     January  25,  1754. 

A  person  succeeded  to  the  estate  of  a  distant  relation.  His  mother  and  sister  being 
poor,  claim  aliment.  He  admits  the  mother's  claim.  The  sister,  who  was  past 
21,  found  not  entitled. 

James  Gibson  having  succeeded  as  heir  to  his  grand-uncle  John  Jack,  James 
Gibson's  mother,  Margaret  Anderson,  and  his  sister  Rachel  Gibson,  brought  a  process 
against  him  and  his  curators  for  an  aliment. 

The  defender  admitted,  that  an  aliment  was  due  to  his  mother  ;  but  contended, 
That  Mb  sister,  who  was  past  21  years  of  age,  had  no  legal  claim  against  him  for  an 
aliment. 
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Pleaded  for  Rachel  Gibson  :  That  by  the  civil  law,  persons  who  are  able,  are  bound 
to  aliment  their  brothers  and  sisters  who  are  in  want ;  /.  1,  §  2,  ^.  De  tytd.  et  ration. 
distra.  L  13,  §  uH.  ff.  De  admin,  tut.  and  Voet,  ah  iiX.  Be  agn,  et  idend,  liberis  :  And  as 
this  obligation  is  founded  on  the  law  of  nature,  and  proceeds  ex  CBquiiate  et  chariUUe 
aa/nguinis  betwixt  brothers  and  sisters,  it  ought  to  take  place  with  us  ;  and  so  it  has 
frequently  been  decided,  particularly  10th  November  1671,  Hasty  cofUra  Hasty,  No.  53 ; 
and  23d  July  1715,  Children  of  Knapperny  v.  their  elder  Brother,  No.  62. 

[428]  Answered  for  James  Gibson  and  his  curators :  That  although  he  would  be  very 
ready  to  relieve  his  sister  when  in  need,  yet  he  is  under  no  legal  obligation  to  aliment 
her.  The  texts  cited  from  the  civil  law,  only  permit  tutors  and  curators  to  make 
reasonable  debursements  out  of  the  pupils  or  minors  estates,  for  the  education  and 
maintenance  of  improvided  brothers  and  sisters,  but  by  no  means  make  it  necessary 
for  the  minor  or  his  curators  to  make  such  debursements.  And  all  the  decisions  of 
this  Court,  whereby  a  brother  has  been  foimd  obliged  to  aliment  his  brothers  and 
sisters  were,  upon  this  foundation,  that  he,  as  heir  to  his  father,  was  liable  to  the  same 
obhgations  to  which  his  father  was  liable  ;  and  therefore  to  aliment  the  children  of  his 
father.  And  even  in  such  cases,  the  obligation  reached  no  farther  than  to  aliment 
them  during  their  pupillarity,  or  at  farthest  minority.  But,  in  the  present  case,  the 
defender  does  not  represent  his  father,  but  succeeded  to  his  grand-uncle,  who  was«under 
no  obUgation  to  ahment  the  pursuer  Rachel  Gibson,  and  she  is  past  the  years  of 
minority. 

'^  The  Lords  found.  That  Rachel  Gibson  was  not  entitled  to  an  aliment." 

Act.  Dav.  Dalbymple. — Alt.  Dav.  Rae. — Clerk,  Kirkpatrick. 
Bruce.  Fol.  Die.  v.  3,  p.  23.    Fac,  Cd,  No.  97,  p.  147. 


No.  67.  [429]  Mrs.  Margaret  Sbton,  Relict  of  John  Paterson,  Younger  of  Eccles, 
and  Elliot  and  Katharine  Patersons,  her  Daughters  v.  Sir  John  Paterson 
of  Eccles.     June  25, 1761. 

Aliment  due  to  a  mother,  super  jure  natures ;  but  sisters  not  entitled  to  an  aliment, 
where  the  brother  does  not  represent  their  father. 

John  Paterson,  younger  of  Eccles,  married  Mrs.  Margaret  Seton,  the  pursuer,  with- 
out the  consent  of  his  father  Sir  John. 

During  the  son's  life,  Sir  John  allowed  him  an  aliment  of  1200  merks  a-year  ;  but 
John  the  son  having  died  in  the  1742,  Sir  John  withdrew  the  aliment  altogether  from 
the  widow  and  seven  children,  whom  his  son  had  left  behind.  Some  time  thereafter, 
two  of  the  sons  having  died,  he  took  home  the  two  remaining  to  his  own  family,  and 
was  prevailed  on  to  settle  a  small  annuity  of  500  merks  yearly,  as  an  aliment  for  the 
widow,  and  Elliot,  Katharine,  and  Margaret  Patersons,  her  three  daughters,  to  be 
restricted  to  400  merks,  in  case  of  the  death  or  marriage  of  any  of  the  three  young 
ladies  :  And  in  the  event  of  the  mother's  marriage  or  death,  he  binds  himself  to  pay  to 
each  of  the  three  daughters,  the  sum  of  100  merks  yearly  for  their  necessary  support, 
&c.,  while  unmarried. 

Sir  John  Paterson,  son  to  the  pursuer  Mrs.  Margaret  Seton,  upon  the  death  of 
old  Sir  John,  his  grandfather,  took  his  sister  Margaret  entirely  off  her  mother's  hand, 
and  augmented  the  yearly  annuity  to  £40  Sterling. 

The  Lady,  and  her  two  daughters  Elliot  and  Katharine,  brought  an  action  against 
Sir  John  Paterson,  concluding  that  he  should  be  decerned  to  make  pajnnent  to  his 
mother  of  an  yearly  aliment  of  2000  merks,  and  500  merks  to  each  of  his  two  sisters. 

Pleaded  upon  the  part  of  the  mother.  That  the  action  was  founded  super  jure 
natures,  and  upon  that  renunciatory  obligation,  to  recompence  the  pursuer  for  the 
support  and  entertainment  of  the  defender  in  his  infancy,  which  can  neither  be  re- 
nounced nor  cancelled. 

Pleaded  for  the  two  sisters,  That  if  old  Sir  John  their  grandfather  had  been  aUve, 
he  would  certainly  have  been  liable  to  aliment  them ;   and  if  that  was  so,  so  must 
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their  brother  who  represents  him.  If  they  had  obtained  bonds  of  provi-[430]'8io'^»  *^6 
grant  whereof  was  not  payable  till  their  marriages ;  the  Court,  agreeable  to  many 
decisions,  would  have  found  them  entitled  to  an  aliment ;  and  as  the  obligation  is  ratber 
stronger  where  daughters  are  not  provided  at  all  in  a  portion,  the  same  principle  of 
equity  ought  to  be  extended  to  their  case;  8th  February  1739,  Douglas,  No.  63,  the 
Court  found  the  obligation  to  aliment  sisters. 

The  defender,  Sir  John  Paterson,  did  not  seem  to  deny  that  a  son  was  bound  to 
aliment  a  mother  who  was  altogether  unprovided  ;  but  he  pleaded.  That  the  aliment 
which  she  already  enjoyed,  and  which  he  offered  to  encrease,  for  behoof  of  herself  and 
his  sisters,  to  £50  Sterling,  was  sufficient  to  bar  any  further  claim  of  aliment,  swper 
jure  naturcB ;  because  her  claim  had  no  other  foundation,  but  the  natural  obligation 
of  a  child  to  aliment  and  maintain  his  parent,  when  destitute  and  unprovided ;  but  the 
aliment  she  already  enjoyed,  with  the  addition  ofEered,  was  sufficient  to  maintain 
herself  and  her  two  daughters  decently,  in  a  cheap  part  of  the  country. 

With  regard  to  the  two  young  ladies'  claim,  the  defender  pleaded,  That  the  law 
of  this  country  had  not  extended  the  obligation  to  aliment  ex  ^pietate,  to  the  case  of 
brothers  and  sisters.  Cases  have  indeed  occurred,  where  younger  children  being 
left  unprovided  by  their  father,  action  has  been  sustained  against  the  elder  brother, 
who  succeeded  to  the  father's  estate,  for  an  aliment  to  his  brothers  and  sisters.  But, 
in  these  cases,  the  obligation  was  not  founded  injnetette,  or  upon  the  natural  obligation 
upon  one  brother  to  ahment  another,  but  upon  the  father's  obUgation,  who  was  bound 
ex  jure  naturcB,  to  aliment  his  children,  which  the  elder  brother,  as  his  representative, 
WM  bound  to  perform  ;  but  as  the  defender's  father  had  no  estate,  the  defender  does 
Bot  repiesent  him,  and  therefore  he  cannot  be  liable  in  this  claim  of  aliment  to  his 
sisters. 

It  was  also  argued.  That  the  natural  obligation  upon  parents  to  aliment  their 
children,  did  not  go  beyond  those  of  the  first  degree  ;  was  it  to  go  farther,  there  would 
be  no  knowing  where  to  stop. 

The  pursuer's  progeny  might  multiply  beyond  number  ;  and  were  they  as  many 
hundreds  as  they  are  now  single  persons,  the  claim  would  be  the  same.  If  Sir  John 
the  elder  was  bound  to  aliment  his  grandchildren,  he  was  equally  bound  to  aliment 
their  children  ;  and  so,  from  one  generation  to  another,  to  the  end  of  the  chapter  ; 
and  if  the  defender,  as  representing  him,  was  under  the  hke  obligation,  he,  nor  any  man 
living,  could  know  what  a  load  he  might  be  subjected  to. 

The  Lords  found,  "  That  the  daughters  were  not  entitled  to  an  aliment,  and  there- 
fore assoilzied  the  defender  as  to  them  ;  but  found  the  mother  entitled  to  an  aliment 
8U]per  jure  natures,  and  therefore  ordained  a  condescendence  of  the  defender's  estate 
tobe  given  in. 

Act.  D.  Dalrymple. — Alt.  Lockhart. — Clerk,  Gibson. 

Fd.  Die,  V.  3,  p.  23. .  Fac.  Col,  No.  44,  p.  96. 


No.  70.    [434]  Nicolas  Thomson  v.  David  M'Culloch,  and  his  Tutor  ad  litem. 

March  6, 1778. 

Additional  ahment  due  to  the  widow,  when  her  terce  is  inadequate. 

Henry  M'CuUoch  of  Torhouskie,  at  his  death,  left  an  estate  in  land,  yielding  £240 
Sterhng  free  income,  after  deducting  the  interests  of  all  debts.  He  left  no  personal 
effects,  and  was  only  infeft  in  such  parts  of  the  lands  as  yielded  a  terce  to  the  widow 
of  £40.  No  marriage  contract  had  ever  been  executed  betwixt  him  and  his  wife 
Nicolas  Thomson,  nor  any  settlement  made  on  the  younger  children.  An  action 
of  ahment  was  therefore  brought,  at  the  instance  both  of  the  widow  and  the  younger 
children,  against  the  eldest  son  David,  to  whom  a  tutor  ad  litem  was  appointed. 

It  was  not  disputed  that  the  younger  children  were  entitled  to  aliment  from 
the  heir  and  representative  of  the  father ;  but,  as  to  the  aliment  claimed  by  the 
^dow,  it  was  suggested,  That  having  a  legal  provision  of  terce,  she  was  entitled  to 
nothing  more. 

Answered  :    Where  there  are  no  conventional  provisions,  the  widow  is  entitled 
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to  a  maintainance  out  of  her  husband's  estate,  suitable  to  the  circumstances  of  it. 
This  is  the  necessary  consequence  of  the  obligation  on  the  husband  to  provide  for 
his  wife  ;  which,  if  he  does  not,  the  law  will  do  for  him.  If  her  legal  provisionfi  of 
terce  and  ;W  relict cb  are  not  sufficient,  an  addition  to  them  must  be  made  out  of  the 
estate. 

The  husbands'  effects  may  be  so  circumstanced  at  the  time  of  his  death,  that 
no  part  of  them  can  be  subjected  to  the  terce,  or  jt^s  rdictcB,  as  in  the  case  of  his  leaving 
an  heritable  estate  in  which  he  was  not  infeft,  or  bonds  bearing  interest :  So  that 
if  the  widow  was  restricted  to  these  legal  provisions  for  her  maintainence,  she  might 
be  totally  unprovided,  while  her  husband's  heirs  succeed  to  great  riches. 

The  widow  is  in  this  case  the  better  entitled  to  this  claim,  that  the  heir  is  her 
own  son,  bound  to  aliment  her  jure  natures.  Sir  John  Paterson  of  Eccles,  25th  June 
1751,  No.  67. 

Observed  on  the  Bench :  That  where  there  are  no  conditional  provisions,  the 
widow  is  entitled  to  an  aliment  out  of  her  husband's  estate,  suitable  to  its  free  income. 
When  her  legal  provisions  of  terce  and  jtis  rdictCB,  are  not  adequate  to  this,  she  is 
entitled  to  an  additional  aliment  out  of  it. 

The  Court  "  found  the  pursuer  entitled  to  an  additional  aliment  of  £20  yearly, 
from  the  £rst  term  after  the  husband's  death  for  nineteen  years,  or  until  the  same  is 
recalled  or  altered  by  authority  of  the  Court."     (See  Terce.) 

Act.  Al.  Gordon  tertius, — Alt.  Ilay  CABfPBSLL. 

Ogilvie.  Fd,  Die.  v.  3,  p.  24.     Fac.  Col.  No.  19,  p.  34. 


No.  71.    [435]  Mrs.  Barbara  Lowther  v.  Murdoch  M'Laine.    December  15, 1786. 

Aliment  found  due  by  the  husband's  heir  to  a  wife,  who  was  not  entitled  to  legal  or 

conventional  provisions. 

Mr.  M*Laine  of  Lochbuy  died  within  a  year  after  his  marriage  to  Miss  Lowther, 
there  being  no  issue  of  the  marriage.  He  had  not  received  any  portion  with  the 
lady ;  nor  was  any  marriage-contract  executed.  Without  claiming  the  terce,  or 
the  jus  rdictcB,  she  instituted  an  action  of  aliment  against  the  heir  of  her  husband,  a 
distant  collateral  relation,  to  whom,  by  a  family-settlement,  he  had  devised  his  estate  ; 
though,  being  the  daughter  of  a  gentleman  of  some  fortune,  she  could  not  be  said 
to  be  in  a  state  of  indigence.     The  pursuer 

Pleaded  :  Claims  for  aliment  arise  from  the  ties  of  nature ;  among  which,  as 
the  relation  of  husband  and  wife  is  the  earliest,  so  it  is  the  strongest.  If  parents, 
jure  naturcB,  are  boimd  to  aliment  their  children,  the  obligation  on  husbands  to  aliment 
their  wives  is  even  superior.  Other  debts,  and  particularly  alimentary  obligations, 
are  continued  against  heirs.  This,  then,  the  most  just  of  all,  ought  not  to  cease ; 
and  no  heir  surely  can  be  supposed  more  liable  to  the  debt  of  an  ancestor  than  the 
defender,  so  remote  a  relation,  to  whom  an  opulent  estate  has  devolved;  10th 
November  1671,  Hastie  contra  Hastie,  No.  53  ;  Kilker.  voc.  Aliment ; — 8th  February 
1739,  Douglases  contra  Lady  Douglas,  No.  63 ;— 13th  December  1748,  Bisset 
contra  Bisset,  Select  Decis.  No.  48 ; — Uth  February  1764,  Seatons  contra 
Seaton,  Select  Decis.  No.  68 ;— 8th  March  1759,  Scott  contra  Sharp,  No.  73  ;— 
Balfour's  Practics,  p.  95.;*  Fount,  v.  2,  p.  662,  19th  July  1711,  Lady  Kinfawns 
contra  Husband.    See  Husband  and  Wife. 

By  the  Scottish  practice,  it  is  true,  in  cases  like  the  present,  no  terce  or  jus  rdictcB 
is  due.  The  pursuer,  who  claims  neither,  demands  only  a  reasonable  sum  for  her 
subsistence  out  of  the  estate  of  her  husband,  in  consideration  that  those  legal  provisions 
have  failed.  If  this  is  to  be  denied  to  her,  it  must  be  because  the  usage  now  men- 
tioned ought  to  be  extended,  by  analogy,  to  matters  of  a  different  kind  from  those  to 
which  it  relates.  But  it  is  clear,  that  this  consuetudinary  rule  ought  not  to  be 
extended  :  for,  in  the  first  place,  it  is  irrational  and  unjust ;  and  secondly,  it  was 

*  See  the  cases  here  alluded  to  from  Balfour,  under  Husband  and  Wipe. 
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improperly  introduced  into  the  Scots  law,  in  consequence  of  a  misapprehension  of 
that  of  the  Romans. 

Marriage  being  as  complete  the  moment  it  is  instituted  as  at  any  subsequent 
period,  or  after  the  birth  of  children,  it  is  plainly  absurd  to  conceive  any  reason  for 
legal  provisions  to  exist  afterwards  which  had  no  place  before.  The  idea  is  peculiar 
to  Scotland  ;  and  even  here  there  is  no  distinction  rested  on  that  foundation,  except 
what  respects  the  terce  and  jus  rdicks.  All  the  other  legal  rights  belonging  to  a  wife 
anse  on  the  instant  of  marriage. 

The  error,  however,  was  not  original  in  the  Scottish  jurisprudence.  In  Regtam 
[436]  MajeHatem,  lib.  2,  cap.  16,  17,  where  the  doctrine  of  Terce  is  fully  treated, 
there  is  not  the  least  intimation  of  such  a  rule.  Nor  are  any  traces  of  it  to  be  dis- 
covered in  the  statutes  of  Alexander  II.  or  of  Robert  III.  respecting  the  same  subject. 
The  earliest  appearance  of  the  rule  is  towards  the  beginning  of  the  sixteenth  century, 
in  the  cases  of  Windezettis  contra  Logan,  and  Gyle  contra  Cant ;  the  first  relating 
to  the  return  of  the  tocher,  and  the  second  to  the  wife's  right  in  the  moveables ; 
Balfour's  Practics,  p.  95.*  As  to  the  terce,  the  question  was  not  determined  till 
anno  1600,  in  the  case  of  Lord  Gairlies  contra  Lady  Maxwell,  Haddington.t  Craig, 
lib.  2,  dieg.  22,  §  23.  But,  as  on  the  dissolution  of  marriage,  the  dos  and  doruUiones 
prapCer  nuftias,  were,  by  the  Roman  law,  mutually  restored  ;  the  same  rule  has  been 
admitted  into  the  Scottish  customs,  in  regard  to  such  marriages  as  dissolve  within 
the  first  year,  and  without  any  child  ;  Craig,  lib.  2,  dieg.  22,  §  23.  Among  the  Romans, 
hovever,  there  was  no  right  of  primogeniture,  nor  preference  of  males  in  succession  ; 
in  consequence  of  which  circumstances,  the  das  formed  a  just  proportion  of  inheritance, 
and  equal  to  that  of  any  male.  When  restored,  it  was  a  fund  for  subsistence,  and 
no  aliment  was  wanting.  The  reveise  is  the  situation  of  daughters  under  the  Feudal 
institutions ;  their  dowry  is  a  trifle,  insufficient  for  their  support.  Besides,  the  dos, 
or  donatianes  propter  nuptias,  were  to  be  restored  equally  after  any  period  ;  and,  it  is 
obvious,  that  the  Scottish  distinction  is  inconsistent  with  the  end  or  nature  of  the 
Boman  restitution. 

As  a  rule,  originating  in  injustice  and  error,  ought  not  to  be  extended  to  new 
cases,  so  this  proper  limitation  has  been  constant  in  the  practice  of  the  Court.  Thus, 
the  role  was  not  applied  to  the  case  of  a  marriage  dissolving  within  the  year,  a  child 
having  been  born,  though  it  likewise  died  during  the  same  period  ;  20th  July  1632, 
Inrineooft/ra  Robertson,  Fol.  Diet,  of  Decis.  vol.  1,  p.  415.  (See  Husband  and  Wipe.) 
Nor  to  that  of  a  father  settling  on  his  son,  in  contemplation  of  marriage,  a  sum  which 
bj  the  son  was  assigned  to  his  wife,  seeing  the  marriage  did  not  subsist  a  year  ;  Kil- 
kerran,  7th  November  1740,  Hood  cowtra  Jack.  (See  Husband  and  Wipe.)  Nor  to 
the  interim  aliment  claimed  by  a  widow  for  herself  and  her  family,  between  the 
husband's  death  and  the  payment  of  her  provision,  the  marriage  having  dissolved 
within  the  year,  and  the  provision  being  secured  by  a  special  paction,  which  did  not 
include  any  interim  atiment ;  CJlerk  Home,  p.  377, 19th  February  1743,  Stewart  cofUra 
Gaiden.    See  Clause. 

Nay,  the  rule  has  been  found  not  to  extend  to  the  special  case  in  question.  Thus, 
at  a  period  when  the  law  gave  that  liberty,  a  father  having  put  his  son  in  the  fee  of 
his  estate,  without  reserving  his  wife's  terce,  and  by  the  death  of  both  father  and  son, 
the  lands  having  fallen  to  the  superior  by  ward  and  non-entry,  [437]  fi™*  the  superior, 
and  afterwards  the  heir  succeeding,  became  bound  to  allow  the  widow  a  reasonable 
aliment;  Balfour,  p.  95,  21st  July  1534,  Logan  contra  Campbell  and  Wallace.  (See 
Husband  and  Wife.)  Again,  in  the  case  of  Thomson  contra  Macculloch,  Fac.  Col. 
6th  March  1778,  No.  70,  the  legal  provisions  of  terce  and  jus  rdictcB  not  being 
Adequate,  the  Court  found  an  additional  aliment  due  to  a  widow  ;  and  it  would  be 
abeuid  to  suppose,  that  if  those  provisions  had  been  more  inadequate,  or  had  not 
existed  at  all,  the  claim  of  aliment  could  have  been  justly  denied. 

Neither  is  it  incongruous,  when  circumstances  do  not  admit  specific  legal  pro- 
visions, that  the  law  should  afford,  in  another  shape,  that  aliment  for  which  they 
were  calculated.  The  legitim  of  children  is  a  specific  legal  provision  for  their  aliment ; 
bnt,  if  it  is  precluded  by  the  father's  effects  being  converted  into  heritage,  the  heir 
is  bound  to  famish  a  competent  maintenance  to  them. 

Answered :  Apart  from  the  provisions  contingent  on  the  subsistence  of  marriage 

*  See  Husband  and  Wipe.  t  See  Terce. 
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for  year  and  day,  or  until  the  birth  of  a  child,  the  law  of  Scotland  recognifles  no  claim 
for  aliment  at  the  suit  of  a  wife,  against  the  heirs,  as  such,  of  her  husband.  Nor  is 
this  inconsistent  with  the  analogy  of  our  law.  However  strong-founded  the  obligataon 
is  on  parents  to  aliment  their  own  children,  an  heir-male  succeeding,  in  prejudice 
of  the  daughters  of  the  ancestor,  will  not  be  liable  to  the  claim  for  aliment  which 
lay  against  their  father :  A  brother  succeeding  indeed  might ;  but  the  distinction 
evidently  arises  from  his  fraternal  relation.  Were  not  such  limitation  admitted,  in- 
e2ctricabie  confusion  and  embarrassment  would  naturally  attend  every  quick  succes- 
sion of  heirs ;  the  obligations  to  aliment  incumbent  on  one  descending  to  another, 
and  accumulated  with  his  devolving  on  the  next,  without  any  standard  for  settling 
the  proportion  of  these  multifarious  claims.  Besides,  there  is  this  peculiar  to  the 
relation  of  marriage,  that  the  marriage  being  dissolved,  the  law  deems  the  connection 
thence  proceeding  to  be  at  an  end.  Thus,  though  a  father  was  held  to  be  liable  lor 
the  aliment  of  his  son's  wife,  during  the  lifetime  of  the  son ;  yet,  after  his  death, 
the  claim  was  found  not  to  lie  ;  Fol.  Diet,  of  Decis.  vol.  3,  voc.  Aliment ;  14th  June 
1765,  Adam  contra  Sir  Andrew  Lawder.    See  Tailzie. 

To  the  argument  founded  on  the  case  of  Stewart  contra  Garden,  the  answer  is, 
That  the  interim  aliment  was  granted,  not  to  the  wife,  but  to  the  husband's  family. 
As  to  that  of  Logan  contra  Campbell,  the  marriage  had  subsisted  for  the  requisite 
time,  and  the  legal  provisions  thence  arising  had  been  disappointed  by  fraud.  At 
present  they  would  be  wholly  restored  ;  at  that  early  period  they  were  restored  to  a 
certain  extent.  The  case  of  Thomson  contra  MaccuUoch  was  an  amicable  suit ; 
and  moreover,  the  aliment  was  claimed  by  a  mother  from  her  own  son. 

That,  besides  the  above-mentioned  specific  provisions,  the  law  admits  no  claim 
for  aliment  at  the  instance  of  wives  against  their  husband's  heirs,  is  evident  from 
the  explicit  opinion  of  all  the  writers  on  our  law.  Thus  Lord  Stair,  b.  1,  tit.  4, 
[438]  §  19  ;  Bankton,  b.  1,  tit.  5,  §  5,  para.  117  ;  and  Erskine,  b.  1,  tit.  6,  §  38,  concur 
in  declaring,  that  a  marriage  dissolving  within  the  year,  and  without  a  hving  chOd, 
"  all  things  return  to  the  condition  in  which  they  were  before  "  ;  by  "  all  things  " 
being  evidently  meant,  all  claim  or  interest  in  the  respective  estates  of  the  married 
pair  ;  as  to  the  dps  on  the  one  hand,  and  on  the  other  the  donationes  propter  nuptias, 
the  legal  or  conventional  provisions  by  the  husband  to  the  wife.  To  suppose  that 
a  claim  for  aliment  should  still  continue,  is  to  figure  a  contradiction  in  the  law  ;  in 
rejecting,  and  at  the  same  time  allowing,  a  demand,  the  same  in  effect,  and  only 
differing  in  the  shape  in  which  it  is  preferred.  Had  such  a  right  remained,  it  could 
not  have  failed  to  be  recognised  by  the  authors  quoted  above  ;  nor  to  appear  in  those 
decisions  which  have  proceeded  on  the  principle  upon  which  the  legal  provisions  are 
withheld.  In  the  above  case  of  Stewart  contra  Garden,  for  example,  why  was  not 
a  permanent  right  of  aliment  insisted  on  by  the  widow  ?  In  that  of  Somerville  contra 
Bell,  22d  February  1751,  Rem.  Dec.  v.  2,  p.  257.  (See  Husband  and  Wife)  ;  where 
a  settlement  on  a  wife  was  annulled  on  the  same  ground,  would  not  a  claim  for  a 
competent  aliment  have  been  made,  and  reserved  by  the  Court,  if  such  an  one  had 
been  known  in  law  ?  Or  in  the  similar  case  of  Cuming  contra  Garden,  7th  Februaiy 
1781,  Fac.  Coll.  No.  28,  p.  50.    (See  Husband  and  Wife.) 

It  has  been  said,  That  the  rule  in  question  is  in  itself  unjust,  and  that  it  was  by 
mistake  introduced  into  our  law  at  a  late  period.  But  Craig  assures  us,  that  the 
return  of  the  tocher  "  omnium  seculorum  tisu  comprobatum,^^  lib.  2,  dieg.  22,  §  23. 
There  seems  nothing  irrational  in  having  admitted  this  return  from  the  Roman  law, 
under  our  limitation  ;  and,  being  once  admitted,  that  right  which  was  the  counter  part 
of  the  tocher,  the  quid  pro  quo,  came  to  be  withheld  of  course.  The  case  of  Gairlies, 
it  is  to  be  remarked,  related  to  a  conventional  provision,  so  is  not  to  be  regarded 
as  the  earliest  respecting  the  legal  terce.  Nor  is  the  distinction  of  year  and  day 
so  singular  as  has  been  supposed.  It  is  exempUed  in  the  usages  of  several 
provinces,  counties,  or  bailiages  of  France,  as  Anjou,  Brittany,  Maine,  Touraine ; 
Nouveau  Coutumier  General,  p.  584.  And  were  its  foundation  in  justice  ever  so 
questionable,  the  province  of  a  judge  is  to  determine  according  to  its  foundation  in 
law,  and  ita  lex  scripta. 

The  cause  was  heard  in  presence,  and  afterwards  memorials  were  appointed. 

A  majority  of  the  Court  considered  the  claim  of  an  indigent  widow  for  aliment 
from  the  heir  of  her  opulent  husband  as  deeply  foimded  in  nature ;  and  that  the 
withholding  of  the  legal  provisions,  by  the  operation  of  the  rule  of  year  and  day, 
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made  the  exercise  of  that  natural  right  necessary  ;  while  others  of  the  Judges  argued, 
That  this  was  granting  in  effect  the  very  thing  which  the  law  had  denied. 

"  The  Lords  repelled  the  defences,  and  found  the  pursuer  intitled  to  a  claim  for 
aliment  out  of  the  estate  of  her  deceased  husband ;  and  remitted  to  the  Lord 
[439]  Ordinary  on  the  bills,  to  hear  parties  procurators  upon  the  quantum  of  the  said 
alunent." 

To  this  judgment,  on  advising  a  reclaiming  petition,  with  answers,  the  Court 
adhered. 

Act.  Dean  of  Faculty  et  Cullbn. — Alt.  Lord  Advocate,  M'Cleod  Bannatyne,  et 
W.  Campbell. — Clerk,  Colquhoun. 

Stemrt,  Fd.  Die.  v.  3,  p.  24.    Fac,  CoL  No.  297,  p.  456. 


No.  72.  Michael,  John,  Herries,  Margaret,  Anne,  and  Isobel  Malcolms, 
Children  of  the  deceased  Michael  Malcolm  of  Balbedie,  by  Anne  Blackwood,  his 
second  Wife,  and  the  said  Anne  Blackwood,  as  Protutor  for  them  v,  James 
Malcolm  of  Balbedie,  only  Son  of  the  said  Michael  Malcolm,  by  his  first  Wife. 
January  16,  1756. 

A  son  succeeding  to  his  father,  as  heir  of  an  entailed  estate,  found  not  obliged  to  aliment 
his  brothers  and  sisters  of  a  second  marriage. 

The  defender  succeeded  to  his  father,  as  heir  of  entail  to  the  estate  of  Balbedie  ; 
the  pursuers  brought  an  action  against  him  for  aliment. 

Pleaded  for  the  defender :  That  he  succeeded  to  the  estate  of  Balbedie  as  heir 
of  entail,  and  did  not  represent  his  father  ;  and  therefore  was  not  bound  to  aliment 
his  father's  children. 

Answered  for  the  pursuers  :  That  the  law  of  nature  dictated,  that  children,  whose 
tender  age  rendered  them  incapable  of  alimenting  themselves,  should  be  alimented  by 
others ;  by  their  father,  in  the  first  place,  if  he  be  alive,  and  in  a  condition  to  do  it ; 
by  the  public,  if  they  have  no  relations  able  to  aliment  them  :  but  where  they  have 
one  80  near  as  a  brother,  it  is  a  duty  incumbent  on  him  to  do  it ;  and  were  it  not  so, 
their  condition  would  be  worse  than  that  of  foundlings,  the  offspring  perhaps  of  vice 
and  infamy ;  because  the  parish  may  justly  refuse  to  aliment  those  whose  brother 
is  the  man  of  the  greatest  property  in  it.  By  the  Roman  law,  brothers,  whether  they 
succeeded  to  anytmng  by  their  father  or  not,  were  boimd  to  aliment  indigent  brothers 
and  sisters,  L.  1,  §  2,  ff.  De  tut,  et  rat.  distr.  And  as  the  Roman  law  ik  of  great  authority 
with  US,  in  all  cases  where  our  municipal  customs  do  not  differ  from  i  b ;  so,  in  this  case, 
▼hen  it  is  so  strongly  founded  in  nature  and  humanity,  it  ought  to  be  our  rule.  And 
in  fact,  brothers  have  often  been  found  liable  to  aliment  their  brothers  and  sisters  ; 
and  although  the  judgment  has  sometimes,  been  put  upon  the  footing  of  their  repre- 
senting their  father,  yet  that  could  not  be  the  only,  nor  indeed  the  proper,  foundation 
for  it :  for,  although  the  alimenting  of  children,  be  an  obligation  binding  upon  the 
father,  yet,  if  he  has  not  provided  for  the  discharge  of  it  in  his  lifetime,  it  has  received 
no  mH  form ;  and  being  therefore  merely  natural,  cannot,  in  strict  law,  be  made 
effectual  against  his  heir.  Nor  was  it  ever  found  [440]  ^  ^  effectual  against  a  man's 
heir,  except  in  the  case  of  a  brother.  Thus,  although  the  Crown,  taking  by  forfeiture, 
is  suocessor  tittdo  lucraiivo  to  the  forfeiting  person,  yet  the  Crown  was  never  found  to 
be  obliged  to  aliment  the  children  of  the  attained  person  ;  and  therefore  it  is  rather 
the  near  relation  which  is  betwixt  brothers  and  sisters,  than  .the  representation  of  the 
father,  that  is  the  foundation  for  giving  the  aliment. 

Replied  for  the  defender  :  That  by  the  law  of  nature,  there  lies  an  obligation  on 
those  who  are  able  to  give  charity  towards  the  alimenting  of  persons  in  indigent  circum- 
stances ;  but  by  no  civil  sanction  is  this  obligation  enforced,  nor  its  extent  ascertained  : 
And  to  load  one  person  with  the  burden  of  the  whole  aliment,  even  of  his  nearest 
relation,  were  unreasonable,  except  in  the  case  of  parents  and  children. 

A  father  is  boimd  to  aliment  his  children  ;  li  he  refuse,  the  laws  of  this  country 
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will  compel  him  ;  and  the  obligation  which  the  laws  render  effectual  against  the  father 
in  his  lifetime,  can  also  be  made  effectual  against  his  representatives :  this  Coiirt, 
therefore,  has  often  foimd,  that  an  elder  brother  was  bound  to  aliment  his  father's 
younger  children ;  because  he  represented  his  father  passive ;  and  the  putting  the 
judgment  upon  that  medium,  was  in  effect  finding,  that  had  he  not  represented  his 
father,  he  would  not  have  been  liable  in  such  aliment.  The  case  of  a  forfeiture  is 
singular  ;  and  there  the  Crown  is  not  bound  to  aliment  the  children  of  the  attainted 
person  ;  because  the  forfeiture  cuts  off  or  corrupts  the  blood  ;  so  that  the  children 
can  claim  and  enjoy  nothing  by  or  through  their  father. 

There  is  no  arguing  from  the  relation  betwixt  parents  and  children,  to  the  relation 
betwixt  brothers  and  sisters  ;  the  relations  being  altogether  of  a  different  kind  :  And 
if  a  brother  should  be  foimd  liable  to  aliment  his  brothers  and  sisters,  by  a  parity  of 
reasoning,  failing  brothers,  cousins  would  also  be  liable  ;  for  their  relations  differ  not 
in  kind,  but  in  degree. 

"  The  Lords  found  no  aliment  due." 

Act.  Wedderburn. — Alt.  Hew  Dalrymple. 
Bruce.  Fol,  Die.  v.  3,  p.  24.     Fac.  CW.  No.  176,  p.  263. 


No.  73.       Mary  Scot  v.  Mary  Sharp  and  her  Husband.    March  8,  1759. 

A  daughter  who  was  executrix  and  universal  legatar  to  her  mother,  found  liable  to 
aliment  her  sister-uterine,  who  was  destitute  of  any  fund  of  subsistence. 

Mary  Scot  brought  an  action  against  Mary  Sharp  and  James  Lumisden  of  Rannie- 
hill,  her  husband,  for  an  aliment,  founded  upon  the  following  grounds  : 

That  she  was  the  only  daughter  of  Lady  Mary  Shaip,  by  her  first  husband  Mr. 
Scot  of  Haychester :  That  Lady  Mary  was  again  married  to  Sir  James  Sharp,  by 
whom  she  had  a  son,  who  predeceased  her  and  the  defender  Mary  Sharp :  That 
[441]  Lady  Mary,  after  the  death  of  her  son,  executed  a  will,  by  which  she  appointed 
Mary  Sharp  her  sole  executor  and  universal  legatar  ;  and  to  that  will  she  subjoined 
these  words  :  "  I  recommend  Mary  Scot  to  her  charity." 

That  Mary  Sharp,  upon  Lady  Mary's  death,  received  considerable  effects  by  virtue 
of  this  will :  That  Lady  Mary,  while  she  lived,  was  under  a  natural  obligation  to 
aliment  the  pursuer,  her  only  surviving  child  of  her  first  marriage,  who  had  no  other 
means  of  support :  That  she  had  accordingly,  while  she  lived,  allowed  her  an  aliment 
of  £20  Sterling  a-year :  That  Mary  Sharp,  as  sole  executor  of  her  mother,  became 
subject,  in  her  place,  to  the  same  obligation ;  which  was  also  strengthened  by  the 
condition  annexed  to  the  will,  recommending  Mary  Scot  to  her  charity. 

It  was  answered,  That  Mary  Sharp  received  very  little  benefit  from  her  mother's 
succession ;  for  that  the  debts  due  by  Lady  Mary  had  exhausted  almost  the  whole 
of  her  effects  :  That,  at  any  rate,  as  the  defender  was  not  bound  to  ahment  her  sister 
upon  the  footing  of  relation,  so  she  was  not  bound  to  aliment  her  as  representing 
their  common  mother  ;  for  that  the  obligation  to  aUment  does  not  affect  the  disponees 
or  legatees  of  a  defunct :  And  the  clause  subjoined  to  the  will  was  no  more  than  a  simple 
recommendation,  which  was  not  obligatory ;  and  if  it  was,  could  never  import  an 
obligation  to  pay  an  yearly  allowance. 

It  appeared  by  a  proof.  That  Mary  Sharp  had  received,  in  consequence  of  her 
mother's  will,  after  all  deductions,  above  £230  Sterling  clear,  which  she  had  possessed 
since  the  year  1754,  when  Lady  Mary  died. 

"  The  Lords  found  Mary  Scot  entitled  to  an  aliment  of  £12  Sterling  yearly,  to 
commence  from  the  date  of  the  process." 

Act*  Nairn,  Wedderburn,  Johnstone,  Ferguson. — Alt.  Duncan,  J.  Craioib, 
LocKHART. — Clerk,  Kirkpatrick. 

Johnstone.  FoL  Die.  v.  3,  p.  24.    Fac.  Cd.  No.  183,  p.  326. 
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No.  83.      [449]  Cleland  and  Geddes  v.  Geddes.    February  8,  1678. 

Rules  for  the  modification  of  the  aliment,  due  ex  jure  naturcB. 

A  pursuit  at  a  mother's  instance  against  Kirkurd,  for  her  daughter's  aliment, 
and  for  making  her  own  jointure  six  chalders  yearly.  Alleged  to  the  first,  He  is 
content  of  a  modification  with  respect  to  his  debts  :  To  the  second,  She  possesses 
six  chalders  of  Linlithgow  measure  already. — Replied,  The  lands  lying  in  Tweedale, 
she  must  have  two  pecks  of  each  boll  more  conform  to  that  measure,  and  the  act  115th 
Ja.  6th,  anno  1587,  reducing  all  to  the  Linlithgow  measure,  contains  an  exception  in 
favours  of  the  masters  of  the  ground,  to  whom  their  tenants  are  ordained  to  pay 
according  to  their  old  measure  ;  and  this  being  anent  a  ground  duty,  it  falls  under  that 
exception. — The  Lords  foimd  the  foresaid  clause  behoved  to  be  understood  conform 
to  the  exception  in  the  act  of  Parliament ;  and  since  the  child  had  10,000  merks  pro- 
vision, they  modified  200  merks,  being  the  third  part  of  her  aimualrent,  for  her  aliment, 
till  she  were  seven  years  old  ;  and  half  of  her  annuabent,  viz.  300  merks,  from  that  to 
ten ;  and  two  parts  of  her  annualrent,  viz.  400  from  that  till  fifteen  years  of  age,  which 
was  the  term  of  payment  of  her  provision.  This  is  the  common  rule  of  modification 
m  all  [450]  cases  where  respect  is  had  always  to  the  child's  provision ;  and  the  Lords 
regarded  not  that  she  was  heir  of  line.  Fd,  Die.  v.  1,  p.  33.     FountainhaU,  MS. 


No.  84.  Elisabeth  Dalziel,  and  her  Tutor  ad  litem  v.  Robert  Dalziel. 

December  U,  1788. 

In  a  question  between  these  parties,  it  had  been  determined,  that  the  defender, 
who  had  succeeded  to  his  father  in  an  opulent  family-estate,  was  obliged  to  maintain 
the  pursuer,  his  niece  by  an  elder  brother  deceased. 

The  next  question  was.  How  long  this  alimony  should  continue ;  the  defender 
contending,  that  it  ought  to  cease  as  soon  as  the  pursuer  was  able  to  earn  her  living, 
by  her  own  industry. 

The  Lords,  however,  foimd,  That,  in  the  circumstances  of  this  case,  "  the  pursuer 
was  entitled  to  £30  per  annum  during  her  life,  or  till  her  marriage." 

Lord  Reporter,  Monboddo. — Act.  M.  Ross. — Alt.  Honyman. — Clerk,  Home. 

Craigie.  Fol.  Die.  v.  3,  p.  26.     Fac.  Col.  No.  50,  p.  89. 


No.  2.    [2]  Isabella  Clerk,  and  her  Tutor  ad  litem  v.  Sir  George  Clerk,  and  his 
Tutor-at-law.     February  19,  1799. 

A  sister  found  in  strict  law  to  have  no  claim  for  aliment  against  her  eldest  brother, 
although  in  possession  of  the  family  estate,  where  he  did  not  represent  his  father, 
and  represented  his  grandfather  only  as  an  heir  of  entail. 

Sir  George  and  Isabella  Clerks  were  children  of  the  late  James  Clerk,  who  pre- 
deceased his  brother.  Sir  John  Clerk  of  Pennycuick.  On  Sir  John's  death,  Sir  George 
succeeded  to  the  estate,  worth  upwards  of  £2000  yearly.  Sir  George  did  not  represent 
his  father  at  all,  and  he  represented  his  grandfather  only  as  heir  of  entail ;  but  he 
represented  universally  his  great-grandfather,  who  held  the  estate  of  Pennycuick  in 
fee-simple. 

Mias  Clerk  being  wholly  unprovided  for,  and  Sir  George's  tutor-at-law  not  thinking 
hor.  l  3 
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himself  entitled  to  afiord  her  a  suitable  maintenance  from  his  ward's  estate,  without 
the  authority  of  the  Court,  an  amicable  suit  was  brought,  concluding  for  an  aliment  of 
£60  yearly. 

In  defence,  Sir  John  and  his  tutor 

Pleaded  :  The  pursuer's  claim  must  rest  on  the  defender's  being  bound  to  aliment 
her  either  ex  dd>ito  naturali,  or  as  representing  some  predecessor  who,  had  he  been 
alive,  would  have  been  under  that  obligation.  But,  whatever  moral  tie  there  may 
be  on  a  brother  to  support  his  sister,  the  legal  one  extends  only  to  her  immediate 
parents ;  16th  January  1756,  Malcolm  v,  Malcolm,  No.  72,  p.  439.  And  as  little 
can  the  pursuer  be  subjected  as  representing  his  predecessors,  because  the  claim  for 
aliment  on  that  ground  at  the  instance  [3]  of  a  sister,  lies  against  her  brother  only  as 
representing  their  father,  and  does  not  extend  against  a  brother,  who  represents  only 
his  grandfather;  25th  June  1761,  Seton  and  Patersons  v,  Paterson,  No.  67, 
p.  429. 

Answered  :  The  Court  have  enforced  the  moral  obligation  to  afford  aliment  in  cases 
of  a  very  similar  nature ;  15th  December  1786,  Lowther,  No.  71,  p.  435.  Besides, 
the  eldest  son  possessing  the  family  estate,  has  been  found  liable  in  aliment  to  his 
sister,  where  he  represented  their  common  grandfather ;  11th  February  1764,  Younger 
Children  of  Seton  v.  the  Heir,  No.  68,  p.  431 ;  14th  December  1788,  Dalziel  v. 
Dalziel,  No.  84,  p.  450 ;  and  there  is  no  good  reason  why  the  representing  a  great- 
grandfather should  not  have  the  same  effect.  It  may  be  said,  that  by  ascending  to 
remote  ancestors,  the  obhgation  to  aliment  might  be  extended  in  favour  of  distant 
relations  ;  but,  in  all  cases,  the  Court  will  pay  regard  to  the  relative  situation  of  the 
parties,  and  will  sustain  the  claim,  on  the  footing  of  the  defender's  representing  a 
common  parent,  when  it  is  made  at  the  instance  of  a  sister,  although  they  would  repel 
it  if  made  by  a  cousin. 

The  Court  ordered  memorials  ;  on  advising  which,  several  of  the  Judges  were  for 
supporting  the  claim.  The  rest  so  far  agreed  with  them,  as  to  be  clearly  of  opinion, 
that  every  disbursement  made  by  the  defender's  tutor  in  the  maintenance  and  education 
of  Miss  Clerk  in  a  style  suitable  to  her  rank,  would  be  sustained  in  accounting  with  his 
pupil ;  but  they  thought  that  there  was  no  ground  in  law  which  entitled  them  to  award 
the  pursuer  a  specific  aliment. 

The  Lords  accordingly  found,  "  That,  in  the  circumstances  of  this  case,  the  pursuer 
has  no  such  claim  of  aliment  against  her  brother,  as  can  be  enforced  in  a  court  of  law ; 
and  therefore  assoilzied  from  the  present  action,  and  decerned ;  without  prejudice 
to  any  discretionary  power  which  the  tutor  may  be  advised  in  such  a  case  to  exercise  ; 
and  reserving  all  questions  of  accounting  between  him  and  his  pupil,  when  the  term  of 
his  office  expires.' 

Act.  Ro.  Craigie. — Alt.  H.  Erskine. — Clerk,  Sinclair. 

R.  D,  Fac,  Col,  No.  112,  p.  255. 


No.  3.  [4]  Tait  v.  White.    February  28,  1802. 

Aliment  due  ex  debito  naturali  to  the  grandchild,  by  a  grandfather,  when  the  father  is 

unable  to  support  it. 

Mary  Tait  being  deserted  by  her  husband,  who  had  left  the  country,  presented 
a  petition  to  the  Sheriff  of  Selkirkshire,  praying  that  William  White,  tenant  in  Cadden- 
lee,  her  husband's  father,  should  be  ordained  to  aliment  her  and  her  infant  child. 

The  Sheriff,  at  first  (4th  October  1797)  dismissed  the  process ;  but  he  afterward 
(21st  March  1798)  altered  that  interlocutor,  and  found  the  grandfather  liable  in  the 
maintenance  of  the  child,  to  which  he  adhered  (23rd  January  1799),  by  refusing  a 
petition,  "  reserving  to  him  liberty  to  apply  to  the  Court,  either  in  the  event  of  the 
child's  father  returning  to  the  country,  or  of  the  child  being  able  to  provide  for  its 
own  maintenance." 

Lord  Bannatyne  Ordinary  (19th  December  1800)  refused  a  biU  of  advocation  of 
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this  sentence ;  to  which  Judgment  the  Court  (4th  July  1801),  on  advising  a  petition 
with  answers,  adhered. 

The  defender  again  reclaimed,  and 

Pleaded  :  The  duty  ol  providing  for  near  relations  being  of  the  nature  of  charity, 
should  be  left  to  the  consciences  of  those  who  feel  called  upon  to  exercise  it.  Cases, 
however,  have  occurred,  where  the  Court,  as  a  court  of  equity,  have  enforced  this 
natural  obUgation.  Were  the  defender  a  man  of  rank  and  fortune,  to  which  the  child 
was  eventuaUy  to  succeed,  there  might  be  room  for  the  action  upon  the  act  1491,  c.  25, 
which  requires,  that  a  reasonable  living  be  given  to  the  sustentation  of  the  heir,  after 
the  quantity  of  the  heritage ;  Mirry  t;.  PoUocks,  July  1731,  No.  25,  p.  397  ; 
Lawder,  1st  March  1762,  No.  26,  p.  398.  Farther  than  this,  the  duty  of  giving  aliment 
has  not  been  extended  ;  but  in  the  present  case,  the  child's  father  was  a  common 
labourer,  and  the  defender  himself  is  little  better,  with  eight  children  of  his  own  to 
maintain. 

The  question  is  properly  a  competition  between  the  defender  and  the  managers 
of  the  poor's  funds  of  the  parish.  From  them  the  child  must  be  alimented ;  and 
there  seems  no  propriety  in  making  the  grandfather  relieve  them  from  this  burden. 

[5]  The  pursuer 

Answered  :  The  only  object  of  the  statute  1491,  was  to  compel  a  Uferenter  to 
support  the  heir  of  the  estate.  This  case  is  now  entirely  cut  ofi  by  the  act  abolishing 
wudholdings  ;  but  the  spirit  of  it  has  been  preserved,  and  the  obligation  of  aliment 
has  been  much  extended  beyond  the  provisions  in  that  enactment.  The  ties  of 
relationship,  and  the  natural  duty  of  individuals,  are  equally  strong  in  every  class  of 
society,  and  the  natural  obligation  to  aliment  their  children  is  equally  general ;  nor 
is  this  a  hardship,  while  it  is  accurately  proportioned  to  their  respective  rank  and 
thihty ;  Diet,  voce  Alimbnt  (due  ex  debtto  naturali) ;  Ersk.  b.  1,  tit.  6,  §  56 ;  Blackst. 
ComnLb.l,c.  16,p.448. 

Before  the  case  was  advised,  the  father  of  the  child  had  returned  to  this  country, 
and  was  sisted  in  Court,  but  it  was  not  thought  that  this  could  alter  the  judgment, 
as  the  grandfather  had  only  been  found  liable  subsidiari^,  leaving  to  him  to  apply  for 
relief,  if  the  father  could  support  the  child. 

It  seemed  the  first  time  that  this  question  had  ever  been  tried  in  the  case  of  a 
peasant,  and  the  hardship  of  laying  down  a  general  rule  in  a  case  such  as  this,  was 
strongly  urged ;  entailing  upon  a  poor  and  industrious  race  of  men,  the  burden  of 
maintaining  the  numerous  families  of  their  children,  at  a  time  when  their  years  and 
their  labours  merited  a  different  reward.  But  the  view  taken  by  the  majority  of  the 
Court  was,  that  every  man,  according  to  his  means,  was  bound  to  support  his  children, 
and  their  descendents,  whenever  it  became  necessary.  The  reason  of  its  having  been 
formerly  confined  to  landed  men,  was,  that  formerly  these  were  almost  the  only  persons, 
possessed  of  wealth  ;  but  now  that  other  classes  of  the  community  share  with  them  in 
the  opulence  of  the  country,  this  natural  obligation  must  extend  with  the  means  of 
fulfilling  it. 

'*  The  Lords  (23d  February  1802)  adhere  to  their  interlocutor  reclaimed  against, 
in  80  far  as  to  find  the  petitioner  liable  to  the  pursuer  in  an  aliment  to  his  infant 
daughter,  at  the  rate  of  £6  yearly  from  the  time  of  her  birth  in  March  1797,  to  the 
return  of  her  father  William  White  to  this  country  in  the  month  of  December  1800." 

Lord  Ordinary,  Bannatyne. — For  the  Pursuer,  Boswell. — Agent,  W.  Kiddell,  W.S. 
—Alt.  Cathcakt. — Agent,  D.  Murray,  W.S. — Clerk,  Pringlb. 

F.  Fac,  Cd.  No.  24,  p.  47. 


No.  5.  [7]  Chrystie  v.  Macmillan.    July  6,  1802. 

A  father  is  not  bound  to  maintain  his  son's  wife,  while  his  son  is  alive,  and  able  to 

maintain  her. 

Grace  Chrjrstie  brought  a  declaratory  action  of  marriage  before  the  Commissaries 
of  Edinburgh  against  Robert  Macmillan  younger  of  Barwhinnock,  and  obtained  a 
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decree  (9th  January  1801)  in  absence  of  the  defender.  Afterward,  as  Macmillan  had 
left  Scotland,  she  raised  a  process  of  aliment  in  her  own  name,  and  in  that  of  her  child, 
against  James  Macmillan,  her  husband's  father  ;  and  the  Lords  found  her  (6th  July 
1801)  entitled  to  an  aliment.  In  the  meantime,  however,  Robert  Macmillan  returned 
to  this  country,  and  pursued  a  reduction  of  the  Commissaries  decree,  which  was  con- 
joined with  the  process  of  aliment,  on  which  a  final  judgment  had  not  yet  been  awarded. 

The  whole  cause  was  afterward  stated  to  the  Court  in  memorial  ;  upon  advising 
which,  the  Lords  (23d  February  1802)  recalled  their  interlocutor  in  the  process  of 
aliment,  so  far  as  it  related  to  the  mother;  and  superseded  con-[8]-8ideration  of  the 
aliment  of  the  child  until  the  question  of  marriage  was  determined  ;  and  a  condescend- 
ence was  ordered,  on  the  part  of  Robert  Macmillan,  of  the  facts  and  circumstances  in 
support  of  the  reduction. 

This  condescendence'  never  was  given  in.  Robert  Macmillan  again  left  Scotland, 
and  the  process  of  reduction  was  consequently  abandoned.  An  additional  petition 
was  thereafter  presented  on  the  part  of  Chrystie,  in  the  question  of  aliment,  in  which 
she 

Pleaded  :  The  process  of  reduction  having  been  abandoned,  the  pursuer  is  to  be 
held,  by  the  decree  of  the  Commissaries,  as  the  daughter-in-law  of  the  defender  ;  and 
her  husband  having  left  her  in  a  destitute  situation,  she  is  entitled  to  an  aliment  as  a 
daughter  of  the  family.  Such  obligations  are  reciprocal  on  parents  and  children; 
and  as  a  father,  in  necessitous  circumstances,  might  claim  from  his  son  an  aliment  out 
of  the  fortune  brought  by  his  wife,  the  son's  wife  may  likewise  claim  a  provision  from 
the  estate  of  the  father.  The  defender,  as  a  gentleman  of  landed  property,  is  bound 
either  to  give  an  aliment  to  his  son,  or  to  put  him  in  a  situation  to  gain  a  maintenance 
suitable  to  his  rank  and  station  ;  and  as  his  wife  is  entitled  to  a  share  of  all  the  privileges 
competent  to  her  husband,  she  has  a  right  to  a  portion  of  that  aliment ;  Adam  v, 
Lauder,  1st  March  1762,  No.  26,  p.  398. 

Answered :  The  pursuer,  if  she  has  any  claim  for  an  aliment,  can  make  it  only 
as  wife  to  Robert  Macmillan ;  her  claim,  therefore,  cannot  be  better  founded  than 
that  of  her  husband  himself.  The  obligation  of  aliment  on  the  part  of  a  father  ceases, 
when  his  son  has  been  put  into  a  situation  to  support  himself ;  Puffendorf ,  lib.  4, 
c.  11,  §  4 ;  Blackstone,  v.  1,  c.  16,  p.  449;  Erskine,  b.  1,  tit.  6,  §  56;  Stair,  b.  1, 
tit.  5,  §  12.  Robert  Macmillan  is  forisfamiliated,  being  established  as  a  merchant 
in  America,  able  to  maintain  himself,  and  all  dependent  on  him.  It  is  the  duty  of  his 
wife,  therefore,  to  follow  his  fortunes,  and  to  five  in  his  family.  The  law  does  not 
afford  a  married  woman  a  temptation  to  neglect  her  duties,  by  allowing  her  to  claim 
an  aliment  from  the  father  of  her  husband,  while  she  declines  to  accommodate  to  his 
situation.  The  case  of  Lauder  probably  was  decided  upon  the  act  1491,  c.  25,  respect- 
ing the  maintenance  of  heirs  ;  and  the  Court  appears  to  have  sustained  the  claim  of 
aliment,  on  the  footing,  that  the  husband  was  the  heir  of  an  entailed  estate.  But 
the  defender  holds  his  lands  in  fee-simple.  That  decision,  therefore,  is  not  to  be  held 
as  a  precedent  in  this  case. 

The  Lords  assoilzied  Macmillan  from  the  claim  of  aliment  at  the  instance  of  Chrystie ; 
but  sustained  the  claim  for  the  aliment  of  the  infant  daughter  to  the  period  of  her 
death,  with  the  expense  of  her  funeral.  The  Court,  while  it  seemed  in  some  degree 
to  doubt  the  propriety  of  the  decision  in  the  case  of  Lauder  altogether,  thought  it  at 
any  rate  inapplicable  to  the  present  case. 

Lord   Ordinary,   Abmadale. — Act.    Turnbull,   Murray. — ^Agent,   J.   Jeffrey. — 
Alt.  Campbell,  W.  Erskine. — Agent,  A.  Young,  W.S. — Clerk,  Prinqlb. 

J.  Fac.  Cd.  No.  52,  p.  106. 
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No.  5.     [464]  Mr.  John  Colvil  v.  The  Lord  Balmerino.    July  6, 1665. 

If  there  be  a  new  intrant,  the  profits  of  the  glebe  fall  no  farther  under  the  annat, 
than  with  regard  to  crop  sown  before  the  minister's  death. 

Mr.  John  Colvil,  as  executor,  confirmed  to  umquhil  Mr.  John  Colvil,  minister  at 
Kirknewton,  pursues  the  Lord  Balmerino  for  the  stipend,  the  year  1663,  and  for  the 
profit  of  the  glebe.  The  defender  alleged  absolvitor ;  because  pa3mient  is  made 
bona  fde  to  the  intrant,  before  intenting  of  this  cause. — It  was  answered,  It  could  not 
be  paid  bona  fide,  because  the  minister  died  after  January  1663  :  Which  being  so 
notour  to  my  Lord  Balmerino,  to  whom  the  most  of  the  parish  belongs  ;  and  he  being 
80  near  it,  he  ought  to  have  made  payment  to  no  other,  of  that  year  which  belonged 
to  the  defunct  minister,  as  his  annat,  extending  to  the  whole  years ;  atinus  inchoatus 
Juibetur  fro  completo,  as  to  the  annat ;  so  that  if  the  minister  lived  till  the  1st  of  January, 
lie  has  that  whole  year. — The  defender  answered.  That  an  annat  is  only  due  to  the  wife 
and  bairns  of  the  defunct  minister ;  and  this  minister  had  none.  2do,  That  the 
point  is  so  dubious  in  law,  he  knew  not  that  it  would  be  his,  unless  he  had  lived  till 
Whitsunday.  3tio,  The  benefit  of  the  glebe  must  be  the  intrants,  and  falls  not  under 
the  annat,  as  a  part  of  the  stipend,  no  more  than  the  manse. 

The  Lords  repelled  the  defence  as  to  the  stipend,  and  found  it  belonged  to  the 
executor,  as  nearest  of  kin  ;  and  that  the  defunct  surviving  the  1st  of  January,  gave 
him  that  whole  year  ;  but  found  that  the  glebe  did  not  fall  under  the  annat,  nor  did 
belong  to  the  defunct,  but  only  the  crop  thereof,  if  it  were  sown  by  himself. 

Fd.  Die.  V.  1,  p.  35.    Stair,  v.  1,  p.  306. 


No.  6.    James,  John,  Eobert,  and  Jean  M'Dermets,  Children  of  the  deceased  Mr. 
John  M'Dermet,  Minister  at  Air  v. Montgomery,  his  Eelict.    July  14,  1747. 

The  relict  has  right  to  one  half,  the  children  to  the  other. 

It  being  controverted  between  the  reUct  and  the  children  of  Mr.  John  M'Dermet, 
late  second  minister  at  Air,  whether  the  annat  belonged  to  the  relict  and  the  children 
per  captto,  or  if  the  children  were  only  entitled  to  the  one  half  equally  among  them, 
and  the  relict  to  the  other  half. 

The  Lords  found  the  children  were  only  entitled  to  the  one  half. 

Fol.  Die.  V.  3,  p.  27.    Kilkerran  (Annat),  p.  28. 


No.  7.  Elizabeth  Scrimgeor  t?.  Murray.    June  24, 1663. 

Annat  divides  between  the  wife  and  nearest  in  kin,  where  there  are  no  children. 

The  said  Elizabeth  pursued  the  executors  of  her  husband,  and  insisted  upon 
several  points  ;  first,  she  craved  the  annat,  as  belonging  wholly  to  her,  seeing  there 
[465]  were  no  children,  and  annat  being  in  favours  of  the  wife  and  children,  the  nearest 
of  kin  could  have  no  part  thereof. — The  defenders  answered,  That  the  annat  was 
introduced  the  time  of  Popery,  when  the  (clergy)  had  no  wife  nor  bairns,  and  so  did 
still  most  properly  belong  to  the  nearest  of  kin,  who  would  get  it,  if  there  were  neither 
wife  nor  bairns. 

The  Lords  found  the  annat  to  divide  betwixt  the  pursuer  and  the  nearest  of  kin. 

The  pursuer  insisted  next,  and  alleged,  That  a  bond  bearing  clauses  of  annual- 
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rent  and  obligement  to  infeft,  behoved  either  to  give  a  right  to  the  half  of  the  stock, 
or  else  to  a  terce  of  the  annualrents. 

The  Lords  found  the  clauses  of  annualrent  and  destination,  to  exclude  her  from 
the  stock  as  heritor ;  and  the  want  of  infeftment  to  exclude  her  from  the  terce  of 
annualrent. 

The  pursuer  insisted  in  the  next  place,  and  produced  a  bond  granted  by  her  father 
to  her  husband ;  and  here  the  longest  liver  of  them  two,  and  the  heirs  procreate 
betwixt  them,  without  any  addition  or  termination,  failing  these  heirs,  and  without 
clauses  of  annualrents  or  infeftment ;  and  therefore  she  claimed  the  whole  sum  as  being 
the  longest  liver. — It  was  answered.  That  this  bond  did  not  constitute  in  her  only  a 
liferent,  according  to  the  ordinary  conception  and  interpretation  of  that  clause,  the 
longest  liver  of  them  two  betwixt  man  and  wife ;  but  especially,  heirs  procreate 
betwixt  them  being  mentioned,  which  behoved  to  be  the  man's  heirs,  who,  if  they 
had  existed,  would  have  had  right  as  heirs  to  their  father,  not  to  their  mother ; 
and  therefore  the  father  behoved  to  be  fiar,  and  the  mother  only  liferenter. — It  was 
further  alleged.  That  beside  the  liferent,  the  pursuer  behoved  to  have  right  to  the 
half  of  the  stock ;  because  the  sum  being  moveable,  albeit  the  tenor  of  the  bond  made 
'  it  payable  to  the  relict  for  her  liferent  use,  yet  she  behoved  to  employ  it  so,  as  the 
stock  would  remain  ;  which  stock  would  stiU  be  divisible  betwixt  the  relict  and  the 
nearest  of  kin,  as  being  moveable. 

The  Lords  found.  That  the  pursuer  might  take  her  choice  of  the  liferent,  or  of 
the  half  of  the  sum,  but  would  not  allow  her  both.     (See  Heritable  and  Moveable.) 

Fol.  Die,  V.  1,  p.  36.     Stair,  v.  1,  p.  194. 


No.  8.  Spence  and  Clerk  v,  Craig.    January  22, 1679. 

Found  as  above. 

James  Spence  and  John  Clerk,  as  assignees  by  the  legatars  of  Mr.  John  Louthian, 
having  pursued  Beatrix  Craig,  his  relict,  as  executrix,  and  thereupon  a  count  and 
reckoning  being  appointed,  the  relict  having  confirmed  the  annat  of  her  husband, 
she  alleged.  That  she  had  the  sole  right  thereto,  in  respect  there  were  no  children, 
and  the  annat  not  being  in  bonis  defuncti,  nor  due  to  the  defunct  for  his  service,  but 
a  privilege  indulged  by  law  in  favours  of  his  nearest  relations,  needs  no  confirmation, 
and  if  he  have  no  bairns,  all  belongs  to  his  wife,  which  [466]  excludes  his  nearest  of 
kin. — It  was  answered,  That  the  annat  being  a  favour  to  the  successors  of  beneficed 
persons,  though  it  need  no  confirmation,  yet  it  must  belong  to  the  nearest  of  kin 
as  well  as  to  the  wife,  which  is  cleared  by  the  late  act  of  Parliament  1669,  anent  annats, 
declaring  them  to  belong  to  executors  without  confirmation  ;  therefore  the  executors 
can  only  be  accountable  to  the  wife  for  the  half,  when  there  are  no  children. 

Which  the  Lords  found  relevant.  Fd,  Die.  v.  1,  p.  36.     Stair,  v.  2,  p.  678. 


No.  11.  [467]  Katharine  Hutchison,  Relict  of  the  deceased  Mr.  Mathew  Wood, 
one  of  the  Ministers  of  Edinburgh,  and  Others,  his  nearest  in  kin  v.  The  Magis- 
trates and  Town  Council  of  Edinburgh.    June  9, 1747. 

Annat  takes  place,  although  the  stipend  be  not  paid  out  of  tithes.    How  computed. 

Mr.  Mathew  Wood,  one  of  the  ministers  of  Edinburgh,  having  died  between  the 
terms  of  Michaelmas  and  Martinmas  1741,  Katharine  Hutchison  his  relict,  and  others 
his  nearest  in  kin,  pursued  the  Magistrates  and  Town  Council  of  Edinburgh,  for  the 
half  year's  stipend  due  at  Whitsunday  1742,  as  the  annat. 

Alleged  for  the  defenders,  Imo,  That  where  stipends  are  not  payable  out  of  tithes, 
but  as  in  the  case  of  ministers  within  burgh,  are  made  up  by  contribution,  or  out  of  the 
funds  of  the  burgh,  as  the  annuity  and  seat  rents  within  the  city  of  Edinburgh,  no 
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annat  is  at  all  due.  2do,  That  by  the  several  acts  of  the  Town  Council,  settling  the 
ministers'  stipends  at  the  rates  therein-mentioned,  the  [468]  same  are  declared  to  be  in 
lull  of  the  annat.  3tio,  Supposing  the  annat  due,  it  is  already  paid,  in  so  far  as  the 
executors  have  already  got  payment  of  the  half  year's  stipend  due  at  Martinmas  1741, 
which  is  half  a  year  more  than  the  defunct  was  entitled  to  by  his  incumbency,  having 
died  before  Martinmas  1741,  which  is  the  term  at  which  the  half  year's  stipend  is  pay- 
able by  the  acts  of  council. 

Answered  for  the  pursuers,  to  the  first,  That  they  had  no  access  to  know  what 

particular  grants  may  have  been  made  to  the  city  for  the  support  of  their  ministers, 

though  they  have  been  informed  that  the  original  fimd  for  the  stipends  of  the  ministers 

of  Edinburgh,  was  a  grant  of  the  spirituality  belonging  to  the  church  of  St.  Giles,  and 

that  they  are  also  possessed,  for  the  like  purpose,  of  grants  of  other  tithes,  which 

formerly  belonged  to  the  Archdeanry  of  East  Lothian.     But  be  that  as  it  will,  what 

they  relied  on  was,  that  the  law  makes  no  distinction  as  to  the  annat  between  ministers 

in  city  or  country,  or  out  of  what  funds  they  are  endowed.     The  act  1672,  which  is  the 

latest  statute  that  defines  what  the  annat  shall  be,  at  the  same  time  defines  the  persons 

to  whose  executors  it  is  due,  namely  all  clergymen  having  the  cure  of  souls,  stipendary 

ministers  as  well  as  bishops  and  dignified  clergymen  ;  and  the  very  question  that  is 

tgain  moved  by  this  objection,  was  in  point  decided  in  the  case,  Sheils  against  the  city 

of  St.  Andrews,  8th  February  1709,  when  the  Lords  found,  that  the  annat  was  due  to 

the  pursuer,  as  nearest  of  Ian  to  Mr.  Alexander  Sheils,  though  his  stipend  was  not 

parable  out  of  teinds,  but  by  contribution  of  the  burgh ;   in  respect  the  act  1672, 

subjects  all  persons  to  the  payment  of  the  annat,  who  are  liable  to  pay  stipend. 

To  the  second.  That  not  to  mention  that  the  act  of  the  Town  Council  1714,  which 

is  the  last  act  settling  the  rate  of  the  ministers'  stipends  to  be  2500  merks,  speaks 

nothing  of  the  annat.     It  was  not  in  the  power  of  the  town,  by  any  quality,  in  any  of 

their  acts,  to  exempt  the  town  from  the  annat,  with  which  they  are  burdened  by 

statute ;  and,  de  facto,  the  town  have  always  been  in  use  to  pay  it. 

To  the  third,  That  this  point  is  also  settled  by  the  aforesaid  act  of  Parliament 
1672.  The  annat  was  in  use  with  us  before  the  Reformation,  as  appears  from  the 
5th  act  of  the  Parliament  1546  ;  but  the  extent  and  boundaries  of  it  were  never  clearly 
settled,  till  done  by  the  foresaid  statute  in  the  year  1672  :  Before  that  time,  the  rule 
was,  as  Lord  Stair  observes,  tit.  Teinds,  §  34,  annus  captus  habetur  pro  completo ;  and 
if  the  incumbent  lived  till  the  1st  of  January,  the  annat  was  that  whole  year's  rent  of 
the  benefice.  But  by  the  act  1672,  as  the  persons  to  whose  executors  it  is  due  are 
defined,  so  the  extent  of  it  is  settled  to  be  half  a  year's  rent  of  the  benefice  ;  and  it  is 
declared,  that  if  the  incumbent  survive  Michaelmas,  he  shall  have  right  to  the  whole 
year's  stipend  for  his  incumbency,  and  for  his  annat,  shall  have  the  half  year's  rent 
of  the  following  year.  And  they  are  those  terms  which  the  statute  has  fixed  that  are 
observed,  notwithstanding  the  stile  of  decrees  of  locality  still  continue  to  decern  the 
money  to  be  paid  at  Whitsunday  and  Martinmas,  and  the  victual  between  Yule  and 
Candlemas. 

[469]  On  this  debate  the  Lord  Ordinary  found,  "  That  Mr.  Wood  having  survived 
Michaelmas  1741,  though  he  died  before  Martinmas,  the  term  appointed  by  the  acts 
of  council  for  payment  of  the  ministers'  stipends,  the  pursuers  were  entitled  to  the 
half  year's  stipend  payable  at  Whitsunday  1742,  for  the  annat." 

The  defenders  having  reclaimed  on  the  same  groimds,  the  Lords  had  no  regard 
to  the  first,  in  respect  of  the  act  1672  ;  nor  to  the  second,  in  respect  of  the  answer. 
But  as  to  the  third,  some  having  thought  it  doubtful  whether,  although  where  stipends 
are  payable  out  of  teinds,  Michaelmas  be  the  last  term,  the  fruits  out  of  which  they  are 
payable  being  supposed  then  to  be  separated  from  the  ground,  the  same  should  obtain 
where  the  stipends  are  not  payable  out  of  teinds.  The  petition  was  appointed  to  be 
seen  and  answered  ;  but,  upon  advising  petition  and  answers,  the  Lords  "  adhered." 

For  although  it  may  be  true,  that  the  reason  of  fixing  Michaelmas  may  have  been, 
that  bythat  time  the  corns  are  generally  brought  in,  and  the  teinds  out  of  which  stipends 
are  due,  are,  or  may  be  then  drawn,  yet  as  the  statute  makes  no  distinction,  it  would 
be  taking  too  much  liberty  with  a  statute,  to  restrain  that  general  rule,  to  such  cases 
only  as  may  be  supposed  to  have  fallen  within  the  reason  of  fixing  on  Martinmas  for 
the'last  legal  term.  Fol.  Die.  v.  3,  p.  37.     Kilkerran  (Annat),  No.  1,  p.  26. 
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No.  12.     [470]  Bairns  of  the  B.GALLOWAyw.CouPER.    February  28, 1628. 

Whether  the  annat  can  be  affected  by  the  minister's  debts  or  obligations. 

In  an  action  of  tutor  counts  betwixt  the  Bairns  of  the  Bishop  of  Galloway  and 
Andrew  Couper  their  tutor,  an  article  of  defalcation  of  the  charge  being  given  in  by 
the  tutor,  whereby  he  craved  allowance  of  a  pension  given  to  him  by  the  Bishop, 
during  his  lifetime,  to  be  allowed  to  him  particularly  of  that  year  after  the  Bishop's 
decease,  the  annat  whereof  pertained  to  his  relict  and  bairns,  conform  to  the  ordin- 
ance of  the  kirk,  which  provides  the  fruits  of  the  benefice  for  the  year,  after  the  late 
incumbent's  decease,  to  pertain  to  his  wife  and  bairns,  and  therefore  the  tutor  craved 
the  pension  of  that  year  to  be  allowed  to  him ; — and  the  minors  alleging,  That  the 
pension  lasting  only  for  the  giver's  lifetime,  could  not  extend  to  that  year : — The 
Lords  allowed  of  the  article  of  defalcation,  and  found.  That  the  tutor  ought  to  have 
that  year's  pension  allowed  to  him,  in  his  intromission  with  the  minors'  goods. 

.  Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  36.     Durie,  p.  351. 


No.  45.  [506]  Davidson  v.  Jack.    February  22, 1634. 

A  tutor  uplifted  his  pupil's  money,  and  died  soon  after,  before  laying  it  out  on  interest. 
The  heir,  an  infant  at  the  time,  found  liable  only  from  the  time  of  intenting 
action  against  him,  which  was  not  till  after  twenty-five  years. 

One  Davidson  conveened  one  Jack  in  Dundee,  as  heir  to  his  father,  another  Jack, 
who  was  one  of  the  tutors  to  the  said  pursuer,  to  make  payment  of  600  pounds,  intro- 
mitted  with  by  the  said  tutor,  with  the  annualrent  ever  since,  conform  to  the  said 
umquhile  tutor's  discharge,  upon  the  receipt  of  the  said  sum  from  the  pursuer's  debtor, 
viz.  By  the  space  of  25  years  bypast,  since  the  date  of  [507]  tlie  discharge  ;  wherein 
the  defender  alleging.  That  he  could  not  be  conveened  in  soOdum  for  the  whole, 
because  the  pursuer  had  two  tutors  given  conjunctly,  likeas  the  acquittances  were 
subscribed  by  them  both ;  and  therefore  he  alleged  he  could  only  be  liable  for  his 
own  part,  and  the  other  tutor  should  be  subject  in  the  other  half,  especially  seeing  he 
was  the  pursuer's  own  uncle. — The  Lords  found,  That  the  pursuer  might  pursue 
any  of  the  tutors  as  he  pleased  in  solidum  for  the  whole  debt  received  ;  for  any  of  the 
tutor's  omission  would  make  the  tutor  Hable  for  all,  far  more  their  intromission,  without 
necessity  of  division  :  And  in  respect  the  defender,  the  time  of  his  father  (who  was 
tutor),  his  intromission,  was  only  a  pupil  of  two  years'  old,  and  that  his  father  died 
immediately  thereafter,  and  that  his  father  had  not  the  exercise  of  the  office  of  tutory, 
but  one  year  only,  and  that  he  could  not  be  acquainted  that  his  father  was  tutor,  nor 
what  deed  he  had  done  as  tutor,  and  that  there  was  no  pursuit  moved  against  him  all 
this  time  these  25  years  bypast,  but  only  within  these  two  or  three  years  last  bypast ; 
therefore  the  Lords  found.  That  he  was  not  subject  to  the  pursuer  in  any  annualrent, 
for  the  sum  received  by  his  father  as  tutor,  as  said  is,  except  only  for  the  terms  and 
space  since  he  was  cited  in  this  action,  viz.  By  the  space  of  two  or  three  years,  but 
for  no  other  term  or  year  preceding  ;  and  therefore  assoilzied  him  from  all  preceding 
terms.  And  so  this  privilege  of  minority,  or  privilegiattts,  was  found  considerable 
against  another  minor  ;  albeit  this  cause  has  no  affinity  with  privileged  causes,  tend- 
ing only  (as  is  requisite  in  all  law)  that  minor's  money,  received  actually  by  their 
tutors,  should  not  be  kept  from  the  minors  idly ;  and  that  the  mischance  of  the  tutor's 
death  ought  not  to  prejudge  him  of  the  ordinary  benefit  in  law  of  tutor  compts ; 
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but  the  cessation  moved  the  Lords  to  assoilzie  from  the  bygone  annualrents.    (See 
Solidum  et  pro  rata.) 

Act.  . — Alt.  RoLLooK. — Clerk,  Gibson. 

Fd,  Die.  V.  1,  p.  40.    Durie,  p.  705. 


No,  49.        [513]  Vallangb  t?.  Kincaid  and  Forrester.    July  21, 1630. 

The  Lords  found  a  pro-tutor  liable  in  the  annualrents  of  money  uplifted  by  him,  as  a 

tutor  would  have  been. 

A  man  having  left  his  wife  tutrix  to  his  children,  with  others  of  his  friends  ;  if 
she  only  have  intromission  during  her  widowhood,  and  continue  the  same  after  she  is 
married  to  another  husband,  although  she  lose  her  tutory  by  her  marriage  ;  yet  she  will 
be  liable  to  the  children  for  payment  of  the  annualrent  [514]  oi  the  sum  and  duties 
uplifted  by  her,  as  well  as  if  she  had  continued  to  be  tutrix. 

Spottiswood  (Tutors  and  Curators),  p.  347. 


No.  67.    [526]  Bailie  Smith's  Children  v.  The  Earl  of  Winton.    December  1,  1714. 

The  managers  for  a  person  of  quality  abroad,  advanced  money  to  a  man  to  travel 
to  him  on  business.  The  party  found  obliged  to  refund  the  money,  but  no 
interest  on  it. 

The  said  James  Smith  having  served  the  late  Earl  of  Winton  for  many  jrears  in 
quality  of  factor,  or  chamberlain,  the  present  Earl  being  beyond  seas  when  his  father 
and  brother  died,  and  not  having  even  then  returned,  it  was  concerted  at  a  meeting  of 
some  of  his  Lordship's  friends.  That  Seton  of  Tough,  and  upon  his  declining  the  office, 
Sr  Walter  Seton,  one  of  their  number,  should  go  abroad  in  quest  of  the  Earl,  in  order 
to  inform  him  of  the  state  of  his  affairs,  and  to  ac-[527]-q^aiiit  ^^  *^a*  there  was 
an  absolute  necessity  of  his  Lordship's  presence  to  manage  his  own  business.  At 
which  sederunt  they  also  resolved  Sir  Walter  should  have  £100  Sterling  for  defraying 
the  charge  of  his  journey,  out  of  the  first  and  readiest  of  the  rents  of  the  Earl's  estate. 
After  James  Smith's  decease,  his  children,  as  having  right  by  a  general  disposition, 
pursue  the  Earl  for  payment  of  the  £100  Sterling,  and  annualrents  thereof,  advanced 
by  the  Bailie,  in  manner,  and  for  the  end  foresaid. 

Answered  for  the  Earl,  That  Sir  Walter  had  no  mandate  from  his  Lordship,  nor 
was  he  under  any  character  that  could  found  such  a  repayment.  2do,  A  negotwrum 
gatio  must  be  necessary  and  profitably  done,  otherwise  the  negotiator  hath  his  labour 
for  his  pains  ;  and  he  that  set  him  on  work  must  pay  his  expences.  And  if  a  man 
undertake  what  is  insolitum,  or  unusual,  he  runs  the  risk  thereof  himself  if  it  miscarry  ; 
negotiations  of  this  nature  requiring  the  most  exact  diligence  that  can  be  proposed  : 
So  that  if  Sir  Walter  had  no  other  errand  but  to  give  an  account  how  matters  stood, 
this  might  have  been  done  to  as  good  purpose  by  a  letter. 

Replied  for  the  defenders.  That  they  did  not  contend  there  was  any  express  man- 
date, but  a  negotium  utUiter  gestum  for  the  Earl,  and  that  not  undertaken  by  Bailie 
Smith  at  random,  but  with  concourse  of  the  friends  of  the  family.  And,  therefore 
(in  answer  to  the  second)  this  advance  of  money  was  both  necessary  and  profitable, 
as  well  in  the  effect  as  in  the  design  ;  the  design  having  been  to  give  his  Lordship  a 
particular  account  of  his  circumstances,  and  to  solicit  his  home-coming ;  and  the 
effect  (though  it  did  not  immediately  follow)  yet  that  the  friends,  by  Sir  Walter's 
journey,  got  knowledge  where  his  Lordship  was,  so  as  to  communicate  with  him  by 
letters,  and  send  him  bills,  which  effectuated  his  return.  And  as  to  this  negotium, 
its  being  insolitum ;  answered,  That  when  a  person  absent  falls  to  a  considerable 
heritage,  and  it  not  being  known  where  he  is,  and  he  keeping  no  correspondence, 
MOB.  I,  3* 
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his  affairs  going  to  confusion,  without  orders  that  those  interested  should  take  rational 
methods  to  prevent  those  inconveniences  which  may  turn  to  the  ruin  of  the  absent's 
affairs,  is  not  at  all  negatium  insolUum,  though  it  may  rarely  fall  out ;  but  it  is  t 
necessary  procedure  when  fallen  out  for  the  right  administration ;  for  insditum  is 
not  what  rarely  falls  out,  but  the  undertaking  of  a  new  sort  of  business  not  in  the  way 
of  usual  administration. 

The  Lords  found  the  Earl  liable  to  refund  the  £100  Sterling  advanced  by  Bailie 
Smith  to  Sir  Walter  Seton. 

January  18,  1715.  In  this  debate,  as  mentioned  the  1st  December  1714,  the 
Lords  having  found  the  Earl  liable  to  refund  the  £100  Sterling  advanced  by  the  Bailie 
to  Sir  Walter  Seton,  but  having  given  no  answer  as  to  the  annualrents  thereof,  though 
also  libelled,  the  Children  now  apply  for  these  also  to  be  decerned  for,  and  that, 

[628]  Because  the  money  was  advanced  upon  the  Earl's  account ;  wherefore  it 
ought  to  be  refunded  cum  omni  causa ;  this  being  the  natural  effect  of  money  ex- 
pended in  negotii  gestione,  that  the  advancer  be  fully  reimbursed  since  'tis  contra 
bonatn  fidem  locuplkari  cum  alterius  jactura. 

Answered  for  the  Earl,  That  usurce  non  debentur  nisi  ex  pacto  vd  lege. 

Replied  for  the  pursuers,  That  the  rule  admits  of  several  exceptions,  where  annual- 
rent  is  allowed  for  damage  and  interest.  Thus,  in  the  case  of  a  cautioner's  paying 
for  a  principal,  where  the  principal  stands  bound  for  the  interest,  after  the  cautioner's 
making  payment,  though  the  original  bond  did  not  bear  annualrent,  as  was  found, 
4th  December  1629,  Laird  of  Cockpool  contra  Johnston  (Durie,  p.  473,  voce  Cautioner), 
which  is  founded  upon  the  general  principle.  That  a  mandatorius  or  negotiorum  gestor, 
is  to  be  refunded  cum  omni  causa, 

Duplied  for  the  defender.  That  the  decision  adduced  did  not  meet  the  present 
case,  since  there  the  annualrents  are  due  pacto  by  the  clause  of  relief,  whereby  the 
principal  stands  boimd  to  relieve  the  cautioner  of  all  cost,  skaith,  and  damage,  under 
which  the  annualrent  of  the  annualrent,  paid  by  him,  is  comprehended ;  since,  for 
the  most  part,  cautioners  are  obliged  to  borrow  money  upon  annualrent,  to  pay  for 
the  relief  of  their  cautionry. 

The  Lords  assoilzied  from  the  annualrents. 

Act.  Falconeb. — Alt.  Horn. — Clerk,  Gibson. 

Fd,  Die,  V.  1,  p.  44.     Bruce,  p.  17  &  37. 


No.  5.        [586]  John,  &c.,  Wkiohts  v.  Ensign  Lumsden.    June  29, 1742. 

A  master  can  reclaim  an  apprentice  if  he  enlists. 

Ensign  Lumsden  having  enlisted  George  Clark,  John  Wright  claimed  him  as  his 
apprentice,  conform  to  indentures  produced.  The  Justices  of  Peace  declared  Clark 
free  from  his  Majesty's  service,  and  that  he  belonged  to  John  Wright  his  master: 
Whereupon  Ensign  Lumsden  offered  a  bill  of  suspension,  and  pleaded.  That  there  was 
no  express  statute  prohibiting  the  enlisting  of  apprentices ;  that  there  was  nothing 
in  an  indenture  to  give  it  a  preference,  in  that  particular,  to  every  other  contract. 
It  is  no  more  than  a  contract  in  writing ;  and  yet  it  was  never  pretended,  that  any 
other  contract,  verbal  or  in  writing,  did  afford  the  creditor  in  such  contract  a  right 
to  claim  his  party  from  his  Majesty's  service.  It  was  never  alleged,  that  an  hired 
servant,  if  enlisted,  could  be  claimed  by  his  master ;  yet  he  is  as  much  under  contract 
as  an  apprentice  ;  with  this  difference,  that  the  term  of  his  service  is  generally  shorter. 
If  one  was  bound,  by  charter-party,  to  perform  a  voyage,  this  would  not  give  the 
merchant  a  right  to  claim  such  man  from  the  service ;  for  this  good  reason,  That 
there  is  no  exception  or  exemption  of  persons  in  the  acts  of  mutiny  and  desertion.  See 
act  anno  12mo,  Annco  RegincB. 
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For  the  master  it  was  urged,  That  the  question  is  here  about  the  power  a  person 
has  of  enlisting  himself  voluntarily ;  the  King's  prerogative  has  no  concern  in  that 
matter  ;  it  must  depend  on  the  power  one  has  over  himself ;  and  none  can  be  a  volun- 
teer, unless  he  is  at  his  own  disposal :  and,  therefore,  to  encourage  such  people  to 
enter  into  the  service,  they  are  to  receive  £4  Sterling  as  a  premium,  or  enlisting  money, 
by  acts  made  in  Queen  Anne's  time.  And  by  none  of  the  recruiting  acts  made  in 
that  reign,  were  they  in  force,  as  they  are  not,  could  [587]  George  Clark  be  pressed 
into  the  service.  It  would  seem  absurd,  therefore,  that  the  will  of  him,  who  is  not 
at  his  own  disposal,  but  is  a  bound  apprentice,  should  liberate  him  from  his  master's 
service. 

The  Lords  refused  the  bill  of  suspension. 

Fd,  Die.  V.  2,  p.  32.    C.  Home,  No.  200,  p.  333. 


No.  8.     [589]  Christian  Shbphahd,  Kelict  of  William  Mowat  t?.  Alexander  Innes. 

November  19, 1760. 

No  ground  for  reducing  bills  granted  for  an  apprentice-fee,  That  the  sum  was  not 
inserted  in  the  indenture,  nor  the  principal  indenture  stamped ;  the  master  having 
subjoined  the  sum  to  an  extract  of  the  indenture,  and  got  the  extract  stamped,  on 
payment  of  the  duty ;  though  this  was  done  after  the  death  of  the  apprentice. 
The  whole  apprentice-fee  is  exigible,  although  the  apprentice  should  die  before 
expiration  of  the  indenture.  Sufficient  to  support  bills  signed  by  initials,  that  the 
party  acknowledges  they  were  truly  adhibited. 

Christian  Shephard,  whose  son,  James  Mowat,  had,  by  indentures  executed  in  May 
1750,  entered  an  apprentice  to  Alexander  Innes,  commissary-clerk  and  advocate  in 
Aberdeen,  for  a  term  of  three  years,  but  deceased  in  October  following,  brought  a 
leduction,  in  1755,  of  three  bills,  of  100  merks  each,  accepted  by  her  on  the  2d  August 
1750,  payable  to  Innes,  as  her  son's  apprentice-fee. 

Innes  produced  an  extract  of  the  indenture,  stamped,  with  a  notandum  subjoined, 
in  these  words  :  "  Notwithstanding  that  there  is  no  apprentice-fee  contained  in  the 
foregoing  indentures,  there  was  300  merks  really  and  truly  secured  to  me,  the  foregoing 
Alennder  Innes."  (Signed)  *'  Alexander  Innes."  As  also  a  receipt  wrote  upon 
the  back  by  the  defender's  brother,  then  clerk  to  the  collector  of  the  stamp-duties,  of 
this  tenor :  "  Stamp  office,  Edinburgh,  25th  June  1755.  Received  8s.  4d.  for  the 
duties  of  6d.  per  pound,  according  to  the  statute." 

The  Lord  Ordinary  "  repeUed  the  first  reason  of  reduction.  That  the  bills  libeUed 
were  not  duly  signed,  in  respect  it  was  acknowledged,  that  the  initials  subjoined  to  the 
bilk  were  truly  adhibited  by  the  pursuer :  Repelled  also  the  second  and  third  reasons 
of  redaction.  That  the  sum  given  in  name  of  apprentice-fee,  was  not  fiUed  up  in  the 
indenture,  and  that  the  indenture  was  not  stamped  in  due  time ;  in  respect  of  the 
sereral  acts  of  Parliament  indemnifying  such  omissions,  and  that  the  indenture  was 
DOW  stamped,  and  the  sum  given  in  name  of  apprentice-fee  subjoined  to  the  indenture  : 
and  also  repeUed  the  fourth  and  last  reason  of  reduction,  founded  upon  the  death  of 
the  apprentice  before  the  expiration  of  the  indenture,  in  respect  the  non-performance 
of  the  contract  was  not  occasioned  by  any  fault  on  the  part  of  the  defender,  the  master  ; 
and  assoilzied  from  the  reduction,  and  decerned." 

Pleaded  in  a  reclaiming  petition  for  Shephard,  the  pursuer,  Imo,  The  reason  why  a 
sabscription  by  initiate  has  been  substained,  is,  that  it  is  a  party's  ordinary  subscription 
that  makes  a  writ  effectual.  Accordingly,  in  the  case  Earl  of  Traquair  contra  Gibson, 
9th  February  1723  {voce  Writ),  the  Lords  would  not  sustain  a  subscription  by  initials, 
without  a  previous  proof,  that  such  was  the  party's  [590]  usual  manner  of  subscribing. 
But,  as  that  is  not  pretended  in  the  present  case,  the  objection  resolves  in  this.  That 
initial  letters  are  not  writing  in  the  common  acceptation  of  mankind,  or  in  the  sense 
Kki  spirit  of  the  act  of  Parhament,  requiring  the  subscription  of  parties,  or  the  attesta- 
tion of  notaries  for  them. 

In  the  construction  of  this  statute,  the  pursuer  has  no  occasion  to  controvert, 
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that  great  latitude  ought  to  be  given,  where  the  party  is  proved  to  have  adhibited  con- 
sent, upon  receiving  value  at  the  time.  It  is  not  pretended  that  she  is  a  party  to  the 
indenture,  or  that  the  bills  are  of  the  same  date,  or  that  they  were  granted  in  con- 
sequence of  a  stipulation  or  agreement  then  made  for  the  apprentice-fee.  They  are  not 
subscribed  before  the  witnesses  to  the  indenture,  or  indeed  any  other :  and  con- 
sequently, as  it  is  the  writing,  and  not  the  presumed  consent,  that  must  support  the 
bills,  it  is  either  incumbent  on  the  defender  to  prove,  that  these  two  letters,  C.  S.  are  the 
granter's  ordinary  subscription,  or  otherwise  they  fall  under  the  certification  of  the 
statute. 

2do,  The  acts  indemnifying  omissions,  have  in  view  the  case  of  the  apprentice 
as  well  as  that  of  the  master  ;  and  provide,  That  if  the  duties  are  paid  within  the  time 
limited,  it  shall  be  available  to  give  the  apprentice  the  privilege  or  freedom  of  using 
his  trade.  It  is  therefore  too  late  to  stamp  the  indenture  after  the  death  of  the 
apprentice,  who  is  the  person  chiefly  concerned  to  supply  the  original  neglect. — And 
it  would  be  a  misconstruction  of  the  statute,  to  allow  the  master,  from  this  late  act  of 
his,  five  years  after  the  death  of  the  apprentice,  and  even  posterior  to  his  being  cited 
in  this  reduction,  to  validate  a  null  indenture. 

But,  separatim,  Supposing  it  had  been  even  then  competent  for  the  defender  to 
supply  the  defect,  yet  he  has  not  done  it.  The  act  of  Queen  Anne  requires  that  the 
sheet  of  vellum  or  parchment  upon  which  the  indentures  are  wrote,  shall  be  stamped. 
And  the  fact  is,  that  the  original,  which  lies  as  the  warrant  of  the  extract,  still  remains 
unstamped.  The  duties  are  payable  for  every  piece  of  vellum  or  parchment  on  which 
shall  be  written  any  indenture,  &c. ;  and  therefore,  neither  in  the  words,  nor  intendment 
of  the  statute,  does  the  stamping  an  extract  of  the  indenture  answer  the  directions 
of  the  law.  And  the  indemnity-act  is  strictly  confined  to  the  indentures  or  contracts, 
which,  by  the  former  acts  of  Queen  Anne,  require  to  be  stamped,  &c. ;  that  is,  the 
principal  indenture. — It  was  improper  in  the  defender  to  add  a  syllable  to  the  extract 
more  than  is  in  the  principal  writing ;  and  the  consequence  ought  to  be,  totally  to 
discredit  the  extract  in  pcenam  of  the  defender,  who  has  presumed  to  make  that 
addition. 

The  subjoining  to  the  indenture  the  sum  given  in  name  of  prentice-fee,  is  another 
addition  to  the  indenture,  which  the  defender  had  no  power  to  make.  After  writs 
are  once  signed,  and  mutually  delivered,  neither  of  the  parties  can  lawfully  add  or 
alter  one  syllable  in  the  writing.  The  notandum  that  is  made  to  the  extract,  or  to  the 
defender's  copy,  was  not  done  unico  contextu  with  the  indenture  itself  ;  but  an  addition 
ex  post  facto,  with  a  view  to  obviate  this  particular  ground  of  reduction.  Besides, 
the  pursuer,  in  point  of  fact,  cannot  agree  to  the  truth  of  the  addition  :  For  she  denies, 
that  there  was  any  agreement,  at  the  date  of  [591]  t^®  indenture,  to  give  300  merks 
as  apprentice-fee.  She  was  indeed  foolishly  induced  to  grant  the  biUs  some  months 
before  the  boy's  death  ;  but,  as  the  boy  was  sickly  during  the  most  of  the  time  he  was 
in  the  defender's  service,  and  did  not  even  learn  the  rudiments  of  his  profession,  she  did 
not  expect  the  money  was  ever  to  be  exacted. 

**  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor,  and  refused  the  desire 
of  the  petition,  in  regard  to  that  point,  of  the  bills  not  being  duly  signed  ;  but  with 
regard  to  all  the  other  points,  ordained  the  petition  to  be  seen  and  answered." 

Argued  for  the  defender  :  The  indenture  in  question  was  executed  in  a  way  which  is 
very  usual.  The  apprentice-fee  is  commonly  paid  down  in  ready  money,  and  therefore 
no  mention  of  it  made  in  the  indenture.  In  this  case,  the  defender  having  no  distrust 
of  the  pursuer,  gave  her  credit  for  the  money  agreed  on  as  the  apprentice-fee,  which 
was  300  merks,  and  did  not  even  insist  to  have  her  security  for  some  months  thereafter, 
when  she  granted  the  bills  in  question.  These  bills  were  granted  for  a  valuable  and 
adequate  consideration,  viz.  his  undertaking  to  instruct  and  train  up  the  pursuer's 
son  in  his  profession.  He  had  performed  the  most  laborious  part  of  this  undertaking, 
during  the  space  that  the  lad  lived  with  him  :  And  it  was  owing  to  no  fault  or  deficiency 
on  his  part,  that  he  did  not  proceed  to  accomplish  the  rest.  Upon  these  considerations, 
the  defender  thought  himself  entitled  to  demand  and  receive  payment  of  the  whole 
apprentice-fee. 

The  omitting  to  fill  up  in  the  indenture  the  sum  given  in  name  of  apprentice-fee, 
and  the  not  stamping  the  indentures  in  due  time,  certainly  fall  under  the  several  acts  of 
indemnity,  now  that  the  indenture  is  stamped,  and  the  sum  given  in  name  of  apprentice- 
fee  subjoined  to  the  indenture.    The  several  penalties  enacted  by  the  British  statute 
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8vo  Anna,  if  the  directions  of  that  statute  are  not  observed,  are  only  intended  to  inf  orce 
obedience  to  the  law,  and  payment  of  the  public  duties ;  and  therefore  many  different 
laws  have  been  made,  to  put  it  in  the  power  of  parties  who  are  Uable  to  suffer  by 
these  penalties,  to  rectify  their  original  omission,  and,  by  payment  of  the  duties,  to 
receive  the  benefit  of  their  indentures.  Thus,  with  respect  to  the  apprentice,  remedies 
are  provided  by  the  statutes,  the  18th  of  the  King,  c.  22,  §  24  and  25,  and  20th  of  the 
ELing,  c.  45.  On  the  other  hand,  for  encouragement  to  the  master  still  to  pay  the 
duties,  though  originally  not  paid  according  to  the  directions  of  the  law,  there  is  every 
session  of  Parliament  a  clause  in  an  act,  indenmifying  such  offences  against  the  law. 
Accordingly,  by  an  act  passed  in  the  session  of  ParUament  1755,  it  is  provided,  that 
where  persons  have  neglected,  in  their  indentures,  the  directions  of  the  law,  yet,  if 
they  shall  still  pay  in  the  rates  and  duties  on  or  before  the  1st  day  of  August  1755,  the 
same  indentures  shall  be  good,  and  available  in  law  and  equity,  or  may  be  given  in 
evidence  in  any  court  whatever. — Upon  the  faith  of,  and  in  conformity  to  this 
statute,  the  defender  did,  upon  the  25th  June  1755,  pay  the  rates  and  duties  chargeable 
npon  the  apprentice-fee  in  question,  of  which  he  obtained  [582]  &  receipt  from  the 
stamp  office,  of  that  date,  and  the  proper  stamp  upoir  the  back  of  the  indenture.  ,  And, 
from  this  state  of  the  laws,  it  will  admit  of  no  question,  that  the  indentures  produced 
are  as  good  tod  valid,  to  all  intents  and  purposes,  as  if  the  apprentice-fee  had  been 
originajly  inserted  at  len^h  in  them,  the  duties  paid,  and  the  stamp  obtained  in  terms 
of  die  original  act  of  Parhament,  or  as  if  no  such  act  had  ever  been  made. 

The  statute  makes  no  distinction,  but  makes  a  just  and  general  provision  in  favour 
of  the  master,  that  all  indentures  so  stamped'  before  the  1st  August,  shall  be  held  as 
good  as  if  they  had  been  originally  stamped. — The  purpose  of  these  stamps  is  the 
collection  of  his  Majesty's  revenue,  which  ought  equally  to  be  encouraged  and  pro- 
tected, whether  the  apprentice  be  dead  or  alive. — The  nullity  introduced  is  no  intrinsic 
original  nullity  in  the  contract  or  indenture  ;  and  therefore  it  may  be  supplied  after  the 
death  of  the  apprentice. — It  only  takes  place  ay  and  until  the  duties  be  collected, 
which  may  be  as  well  after  as  before  the  death  of  the  apprentice. 

The  act  Svo  AnncB  does  not  speak  of  the  vellum  or  parchment  upon  which  indentures 
aw  wrote,  but  of  the  paper  or  parchment ;  and  it  is  all  one  in  the  spirit  and  intendment 
of  that  statute,  whether  the  original  indenture,  or  an  extract,  which,  in  this  country, 
is  held  equivalent,  be  stamped,  as  having  paid  the  duty. 

It  is  an  agreed  fact,  that  the  onerous  cause  of  these  bills  was  for  apprentice-fee  ; 
and  as  the  indentures  have  become  unquestionably  as  good  as  if  originally  stamped, 
bv  the  express  words  of  the  statute,  the  pursuer  has  no  ground  to  r^uce  these  bills, 
upon  pretence  that  the  indentures  are  null. — The  addition  made  to  the  extract  can  hurt 
no  mortal,  nor  is  there  any  ground  for  the  alarm  given  by  the  pursuer,  of  the  danger  of 
allowing  any  addition  to  be  made  to  extracts.  Had  the  apprentice  been  alive,  he 
wonld  have  profited  by  it^  as  well  as  the  master,  as  the  indentures  were  thereby  rendered 
valid ;  and  the  only  use  and  intention  of  the  addition,  was  to  certify  to  the  stamp- 
master  how  much  duty  was  to  be  paid. 

Where  the  prestations  undertaken  by  the  master  become  impracticable,  and  the 
apprenticeship  does  only  endure  for  a  shorter  space  than  the  term  of  the  indenture, 
without  any  fault  or  deficiency  imputable  to  the  master,  there  is  no  good  reason  why 
any  part  of  the  apprentice-fee  should  be  abated. — All  incumbent  on  the  master,  in 
r«tani  for  the  apprentice-fee,  is,  that  he  shall  do  his  duty,  while  the  apprentice  remains 
with  him.  If  he  is  cut  off  by  the  hand  of  God,  the  master  suffers  the  loss  as  well  as 
others,  who  have  a  concern  with  him. — If  he  should  wilfully  desert  his  service,  the 
master  does  no  more  literally  fulfil  the  terms  of  his  engagement  than  in  the  former 
case :  Yet  it  will  not  be  pretended,  that  a  parent,  contracting  an  apprentice-fee  with 
kim,  would,  in  this  case,  be  entitled  to  refuse  payment. — Upon  the  same  principle  it  is, 
that  if  a  master  die  in  the  middle  of  a  term,  the  servant  is  entitled  to  his  full  wages  ; 
L38,^.Zocerf. 

"  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor."    (See  Writ.) 
Act.  Al.  Gordon,  jun. — Alt.  Solicitor  Garden. 

Fol.  Die.  V.  3,  p.  32.    Fac.  Col,  No.  267,  p.  498. 
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No.  9.        [693]  John  Gabdnbr  v.  Smith  and  Wardrobe.    July  13,  1775. 

Deemed  sufficient  implement  of  the  obligation  on  the  master  to  instruct  his  apprentice, 
while  the  master  himself  was  casually  absent,  that  the  work  was  carried  on  by 
experienced  journeymen. 

In  November  1771,  an  indenture  was  entered  into  between  John  Smith,  for  whom 
John  Wardrobe  was  cautioner,  on  the  one  part,  and  John  Gardner  on  the  other  part, 
whereby  Smith  became  bound  to  Gardner  as  his  apprentice  in  the  art  and  trade  of 
a  wright,  in  Glasgow,  for  three  years,  and  Gardner  obliged  himself  to  instruct  him  in 
that  trade  ;  but  Smith  having  left  his  master  about  a  year  after  the  commencement 
of  the  apprenticeship,  and  the  indenture  containing  a  mutual  penalty  of  five  pounds ; 
for  that  sum  Gardner  caused  charge  the  apprentice  and  his  cautioner. 

Their  objection  to  the  validity  of  the  indenture  itself  having  been  repelled,  they 
set  up  another,  in  consequence  of  which  the  Lord  Ordinary,  before  answer,  allowed 
them  a  proof  of  the  facts  ;  and,  upon  considering  the  proof,  pronounced  an  inter- 
locutor, to  which  the  Court  adhered,  on  a  reclaiming  bill  and  answers  : 

''  Repels  the  defence,  That  the  charger  having  given  up  in  a  great  measure  his 
business  of  a  wright,  and  betaken  himself  to  the  business  of  a  smuggler,  seldom  attended 
his  shop,  and  took  no  care  to  instruct  his  apprentice,  in  respect  that  it  is  proved,  that 
although  the  charger,  in  consequence  of  his  marriage  with  an  illicit  trader,  did,  for  a 
time,  engage  in  an  illicit  trade,  yet  the  work  in  the  shop  was  daily  carried  on  by  experi- 
enced journeymen  ;  and  that  it  is  not  proved  that  the  apprentice  was  deprived  of  daily 
instruction  by  reason  of  the  casual  absence  of  his  master." 

Act.  Ilay  Campbell. — Alt.  Pat.  Murray. — Clerk,  Tait. 

Fd.  Die.  V.  3,  p.  33.     WaUace,  No.  179,  p.  97. 


No.  12.    [597]  Edinburgh  Glasshouse  Company  v,  John  Shaw.    December  22, 

1789. 

The  indentures  of  an  apprentice  to  one  trading  company,  not  assignable  to  another, 
tho'  carrying  on  the  same  trade,  and  though  by  the  articles  of  partnership 
a  continual  and  indiscriminate  change  of  individual  members  be  admitted. 

Shaw  was  bound  as  an  apprentice  to  the  late  Alloa  Glasshouse  Company ;  by 
whose  articles  of  copartnership,  it  was  allowed  to  each  partner  to  sell  his  share,  and 
transfer  his  place  in  the  company  to  any  person  whatever,  so  that  no  certain  reliance 
could  be  had  on  the  continuance  of  any  individual  member. 

The  indentures  bore,  on  the  one  hand,  that  Shaw,  during  the  term  of  his  service, 
which  was  seven  years,  should  work  "  in  the  Glasshouse  at  Alloa,  or  at  any  other  glass- 
house he  might  be  ordered  to  by  the  said  company,  or  their  manager  for  the  time  ;  " 
and,  on  the  other  hand,  that  the  company  "  should  cause  him  to  be  instructed  in  the 
different  branches  of  glass-making." 

Within  two  years  after  the  date  of  the  indentures,  the  company  resolving  to  give 
up  business,  conveyed  to  a  trustee,  for  the  purpose  of  its  being  sold,  the  whole  of  their 
stock,  in  which  they  comprehended  "  the  services  of  the  workmen  and  apprentices 
engaged  to  their  works." 

The  effects  were  all  purchased  by  the  Edinburgh  Glasshouse  Company,  in  whose 
favour  a  disposition,  specially  mentioning  the  transfer  of  those  services,  was  executed. 

Shaw  continued  for  several  months  to  serve  at  the  works  under  his  new  masters, 
but  at  length  he  withdrew  from  them,  and  engaged  himself  elsewhere.  They  still 
asserted  their  claim  to  his  service ;  and  the  judge-ordinary  having  sustained  that 
claim,  granted  warrant  for  his  imprisonment,  until  he  should  find  caution  to  return 
to  the  work  that  he  had  deserted.  He  then  brought  the  question  before  the  Court 
by  suspension  ;  and 
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The  Lord  Ordinary  pronounced  judgment  as  follows  :  "  Finds,  That  if  the  original 
partnera  had  severally  sold  or  transferred  their  shares  to  a  new  set  of  partners,  the 
new  company,  or  set  of  partners,  would  have  been  bound  by  the  indentures,  and 
intitled  to  the  services  thereby  stipulated ;  finds  no  relevant  or  sufficient  ground  to 
distinguish  the  case  in  question  from  the  case  supposed,  all  the  partners  having  in 
this  case  concurred  in  transferring  their  right  of  partnership,  particularly  the  indentures, 
to  a  new  company  or  set  of  partners ;  and  also  £nds  that  they  were  entitled  so  to  do  by 
the  true  intent  and  meaning,  and  ex-[598]~P^^^  words  of  the  indenture  ;  and  there- 
fore finds  the  letters  orderly  proceeded." 

In  a  reclaiming  petition,  Shaw  pleaded  :  A  ddectus  personcB  is  implied,  whenever  a 
free  man  engages  his  service.  No  master  can  assign  over  his  servant  or  his  workmen, 
without  their  consent ;  nor  are  they  required  to  justify  their  refusal  by  ofiering  any 
reason  for  it.  Could  such  an  assignation  be  voluntarily  made,  the  indenture  of  an 
apprentice  might  still  more  be  adjudged  for  the  debts  of  the  master,  might  be  arrested 
by  his  creditors,  and  might  become  the  subject  of  competition  in  a  multiplepoinding ; 
consequences  too  novel  and  alarming  to  liberty  even  to  be  mentioned.  No  apprentice's 
indenture  ever  passed  to  the  master's  heirs  ;  on  the  contrary,  an  action  of  repetition 
of  the  apprentice-fee  arises  on  his  death,  though  indeed  it  may  be  eluded  by  an  offer 
to  fulfil  the  obligations  of  the  master.  Fountai!nhall,  17th  February  1711,  Cutlar 
contra  Littleton,  No.  2,  p.  583. 

Nor  in  the  case  of  an  apprentice  to  a  company  is  there  any  exclusion  of  the  same 
ddeetus.  Were  a  lease  of  lands  granted  to  such  a  company,  admitting  a  change  of 
members,  but  exclusively  of  assignees,  it  would  not  give  vaUdity  to  a  transference  of 
the  lease,  that  the  assignees  were  not  more  different  from  the  original  company,  than 
it  would  have  become  by  the  gradual  change  of  members  ;  or  that  these  individual 
UBignees  might  have  thus  come  to  constitute  the  whole  of  the  company.  It  is  true, 
the  members  of  the  company  were  necessarily  subject  to  change  while  it  subsisted  ; 
but  the  dissolution  of  a  company  is  totally  different  from  the  change  of  members, 
the  apprentice  not  being  bound  to  the  new  company. 

Answered  :  In  general  all  rights  are  assignable,  Stair,  3,  1,  15  ;  but  there  is  an 
exception  in  the  case  of  ddectus  personoB.  In  contracts  for  performance  of  work  or 
service,  these  having  no  connection  with  the  person  of  the  creditor,  are  plainly  nothing 
else  but  obUgations  ad  factum  prcBstandum,  which  are  just  as  assignable  as  any  other 
debt  or  right.  If  a  person  contract  with  a  labourer  to  do  any  work  on  his  estate,  it 
seems  clear,  that  such  a  contract  could  be  effectually  assigned  to  a  purchaser  of  the 
estate.  Ordinary  cases  of  apprenticeship  indeed  imply  a  delectus  personw ;  but  in 
the  present  instance  there  would  have  been  absurdity  in  the  idea,  when  applied  to  a 
company,  the  members  of  which  were,  by  the  constitution,  changing  from  time  to  time  ; 
80  that  after  any  given  period,  though  the  apprentice  was  to  continue  as  much  bound 
as  ever,  it  could  not  be  said  that  any  one  individual,  the  supposed  object  of  his  delectus, 
would  remain.  Nor,  by  the  indentures,  was  he  to  expect  any  particular  manager  of 
the  works  to  instruct  him,  as  that  officer  was  equally  hable  to  be  changed.  The  only 
ideetus  that  the  circumstances  admitted  of,  was  that  of  place  ;  but  this  is  excluded 
in  express  terms. 

The  Court  at  first  adhered  to  the  Lord  Ordinary's  interlocutor ;  but  afterwards  the 
idea  prevailed,  that  indentures  of  apprentices  were,  in  their  nature,  so  far  from  being 
a  subject  of  commerce,  that  the  specialty  of  this  case  could  not  justify  the  trans- 
ference.   And,  by  a  final  judgment, 

[599]  The  Lords  "altered  that  interlocutor,  and  suspended  the  letters  sifnjdidter.^' 
(See  Personal  and  Transmissible.    See  Society.) 

Lord  Ordinary,  Gabdenstgn. — For  Edinburgh  Glasshouse  Company,  Lord  Advocate, 
G.  Ferousson.— Alt.  Dean  of  Faculty,  M.  Koss.— Clerk,  Home. 

Stewart.  Fd.  Die,  v.  3,  p.  32.     Fac.  Col.  No.  100,  p.  183. 
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No.  10.    [617]  Daniel  Cxjnninoham  of  Cayen  v.  Mary  Gainer,  and  Susaxnah 
CuNNiNOHAM,  her  Daughter.    January  17,  1758. 

A  legacy  of  a  right  to  lands  is  effectual  against  the  testator's  heir,  who  takes  benefit 
from  the  testament  in  which  the  legacy  is  given. 

By  minute  of  sale,  dated  13th  June  1741,  Thomas  Forbes  of  Waterton,  obliged 
himself  to  dispone  the  lands  of  Holms  of  Dimdonald  to  Robert  Cunningham,  Eisq. ; 
for  which  Mr.  Cunningham  thereby  became  bound  to  pay  Waterton  £1W)8,  148.  2<L 
Sterling  as  the  price.  It  was  further  declared,  That  the  disposition  to  be  granted, 
and  the  lands  themselves,  should  be  burdened  with  the  said  price  until  payment. 

Mr.  Cunningham  soon  after  raised  a  suspension  and  reduction  of  the  minute  of 
sale  ex  capite  fraudis.  The  reasons  of  reduction  were,  however,  repelled  by  two 
consecutive  interlocutors  of  the  Lords,  the  last  of  which  was  pronounced  30tb  June 
1743 ;  but  a  question  with  respect  to  certain  deductions  from  the  price  was  stiU  in 
dependence  at  Mr.  Cunningham  s  death,  November  1743. 

By  a  deed,  of  date  17th  July  1741,  Robert  Cunningham  disponed  to  Mary  Gainer 
in  liferent,  and  to  her  daughter  Susannah  in  fee,  his  lands  in  Scotland,  there  particu- 
larly described,  without  mentioning  the  Holms  of  Dundonald. 

On  the  27th  October  1743,  Mr.  Cunningham  executed  his  last  will  and  testament, 
by  which  he  conveyed  his  estate  in  the  island  of  St.  Christopher's  (there  said  to  yield 
£2500  Sterling  per  annum)  to  certain  trustees,  for  payment  of  his  debts  and  legacies, 
and  in  further  trust  for  Daniel  Cunningham  his  son,  to  whom  he  also  thereby  be- 
queathed certain  other  plantations,  said  to  yield  £380  of  yearly  rent,  and  his  whole 
other  estates  not  disponed  by  his  will.  Ajnong  other  legacies  given  by  this  wiD, 
there  was  one  in  these  words  :  "  I  give  and  bequeath  unto  my  dear  wife,  Mary  Gainer 
(which  I  have  hitherto  concealed),  all  my  lands,  plate,  houses,  furniture,  linens,  horse, 
mares,  bulls,  cows,  sheep,  and  whatever  I  have  or  shall  have,  in  Scotland,  at  the 
time  of  my  decease,  for  and  during  her  life,  for  her  maintenance,  and  for  the  main- 
tenance and  education  of  my  daughter  Susannah  Cunningham' ;  and  after  the  decease 
of  my  said  wife,  I  give  and  bequeath  all  my  lands,  plate,  &c.,  and  whatever  I  have  or 
shall  have,  in  Scotland  at  the  time  of  my  decease,  unto  my  daughter  Susannah  Cunning- 
ham, and  the  heirs  of  her  body ;  and  failing  such  heirs,  I  give  my  said  lands  and 
premisses  to  my  son  Daniel  Cunningham,  Esq.,  and  his  sons  for  ever." 

Robert  Cunningham  died  on  the  13th  November  1743,  when  the  price  of  the 
Holms  of  Dundonald  was  not  paid;  Waterton  thereupon  adjudged  these  lands, 
and  Mr.  Cunningham's  other  land-estate  in  Scotland.  Mary  Gainer  then  brought 
[618]  a  suit  in  the  High  Court  of  Chancery  against  the  trustees  named  in  the  will,  and 
Daniel  Cunningham,  for  performance  of  the  trust,  by  relieving  the  Scots  estate  of 
the  debts  out  of  the  produce  of  the  St.  Christopher's  estate. — It  was  objected.  That 
the  testator  was  not  in  sound  judgment  when  the  will  was  made ;  but  after  a  proof 
was  taken,  the  Lord  Chancellor  pronounced  his  decree  in  July  1750,  declaring,  That 
the  will  ought  to  be  established,  and  the  trusts  thereof  performed ;  and,  in  particular, 
ordering,  that  the  estate  in  Scotland  should  be  relieved  of  all  debts  which  did  or  might 
affect  it." 

In  pursuance  of  this  decree,  the  trustees  paid  the  price  due  to  Waterton,  and  took 
a  disposition  from  him  of  the  Holms  of  Dundonald,  in  favour  of  Daniel  Cunningham, 
his  heirs  and  assignees.  Mary  Gainer  claimed  these  lands  as  legated  to  her,  and  the 
tenant  called  both  parties  in  a  multiplepoinding  for  settling  their  right  to  the  rents. 

Objected  by  Daniel  Cunningham,  That,  by  the  law  of  Scotland,  neither  lands, 
nor  the  right  to  lands,  can  be  conveyed  in  a  testamentary  deed,  by  way  of  legacy. 

Answered  by  Mary  Gainer,  That  admitting  such  to  be  the  general  principle  of 
our  law ;  yet,  as  Mr.  Cunningham's  testament,  by  the  law  of  England,  was  available 
to  convey  the  St.  Christopher's  estate,  for  the  uses  and  purposes  therein  expressed ; 
and  as  Daniel  Cunningham  was,  by  the  said  will,  constituted  residuary  legatee  of  that 
estate,  from  whence  he  reaped  considerable  benefit,  he  was  thereby  barred  from 
challenging,  and  even  bound  to  concur  in  making  effectual  the  bequest,  which,  by 
the  same  will,  was  made  of  the  Scots  estate.  So  it  has  been  decided  m  parallel  cases ; 
2d  December  1674,  Cranston  contra  Browh  (Stair,  v.  2,  p.  287,  voce  Quod  potuity  non 
fecit.) ;  and  19th  July  1745,  Paterson  contra  Spreul  (Rem.  Dec.  v.  2,  p.  114,  voce 
Deathbed). 
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Further  objected  for  Daniel  Canningham. 

Imo,  That  the  lands  of  Hohns  of  Dundonald  do  not  fall  under  the  words  of  the 
legacy  to  Mary  Gainer  and  her  daughter.  They  could  not  be  comprehended  under  the 
description,  my  lands ;  for  the  personal  obligation  contained  in  the  minute  of  sale, 
cannot  be  said  to  have  transferred  the  property  of  these  lands  from  Waterton  to 
Robert  Canningham,  being  only  a  ground  of  action  to  compel  Waterton  to  implement. 
Neither  could  these  lands  be  comprehended  imder  the  general  words,  whatever  I  have 
or  shall  have,  in  Scotland,  at  the  time  of  my  decease  ;  because  these  words  are  sub- 
joined to  the  enumeration  of  bona  rndbUta,  such  as  plate,  furniture,  &c.,  without  any 
mention  of  debts  or  obligations ;  and  it  is  not  the  practice  to  extend  general  words 
subjoined  to  particulars  to  other  articles  of  a  different  species. 

2do,  Neither  was  it  the  testator's  intention,  that  these  lands  should  be  compre- 
hended under  the  legacy :  For  Robert  Cunningham  repudiated,  and  even  challenged, 
by  suspension  and  reduction,  the  minute  of  sale  ;  and  to  his  death  would  have  nothing 
to  do  with  the  lands,  nor  accept  of  a  dis^sition  from  Waterton.  He  was  preparing 
to  try  every  competent  method  for  getting  free  of  that  contract,  notwithstanding 
the  interlocutors  of  this  Court  sustaimng  it,  when  he  hap-[619]-pei^ed  to  die.  Hence 
it  is  plain,  he  could  not  mean  to  convey  these  lands  imder  that  legacy,  when  he  never 
consideied  them  as  a  part  of  his  estate ;  of  which  the  other  deed  he  granted  in  his 
Lady's  favour,  upon  the  17th  July  1741,  five  weeks  after  the  date  of  the  minute, 
is  farther  evidence ;  as  every  other  bit  of  ground  he  had  in  Scotland,  is  thereby  especi- 
aliy  conveyed  to  her,  but  no  mention  made  of  the  Holms  of  Dundonald. 

And,  3tio,  Supposing  this  legacy  could  comprehend  these  lands,  yet  it  could  only 
hsTe  the  effect  of  conveying  the  contract  of  sale,  with  its  inherent  burdens ;  and, 
therefore,  if  Mary  Gainer  claimed  the  benefit  of  that  contract,  she  would  be  liable 
to  pay  the  price,  which  was  owing  at  Robert  Cunningham's  death. 

Answered  for  Mary  Gainer :  Imo,  The  words,  all  my  lands,  comprehend  every 
nght  to  lands  which  Robert  Cunningham  had.  In  a  deed  inter  vivos,  the  conveyance 
of  all  his  lands,  and  whatever  he  had  in  Scotland,  n^iust  have  carried  the  personal 
obligation  on  Waterton  to  dispone  these  lands.  And  it  can  make  no  difference, 
in  the  present  case,  that  the  conveyance  is  in  the  form  of  a  legacy.  The  general  words 
are  so  broad,  that  they  cannot  be  reasonably  circiimscribed  to  the  bona  mobUia. 
2do,  The  testator's  intention  is  sufficiently  plain  from  his  words ;  and  therefore  it 
is  incompetent  to  bring  in  extraneous  circumstances  for  explaining  away  the  express 
words  of  a  deed.  Moreover,  before  this  testament  was  executed,  the  contract  of  sale 
had  been  sustained  in  this  Court  by  two  interlocutors,  unanimously  pronounced ; 
which  could  not  be  altered  here ;  nor  could  Mr.  Cunningham  have  any  good  cause  to 
expect  an  alteration  on  an  appeal.  Besides,  it  must  be  presumed  to  have  been  his 
intention,  that  if  the  contract  could  not  be  set  aside,  the  legatee  should  have  the  right 
of  the  lands.  It  does  not  appear  that  Mr.  Cunningham  intended  to  convey  every 
estate  he  had  in  Scotland  by  the  deed  1741,  which  contained  only  particular  subjects  ; 
but  as  the  Holms  of  Dundonald  was  the  only  subject  in  Scotland  not  thereby  con- 
v^ed,  the  general  legacy  must  have  been  intended  purposely  to  carry  it  also.  And, 
3tio,  Were  this  question  with  Waterton,  he  indeed  would  not  be  obliged  to  dispone 
till  the  price  were  paid ;  but  as  the  testament  appointed  the  whole  of  the  testator's 
<kbt8  to  be  paid  out  of  the  St.  Christopher's  estate,  and  the  price  undoubtedly  was  a 
debt  due  by  him  at  his  death,  it  must  be  paid  out  of  that  estate.  But  this  question 
ia  only  competent  in  the  Court  of  Chancery,  which  has  the  sole  jurisdiction  over  the 
8t  Christopher's  estate. 

"The  Lords  found.  That  the  right  which  the  deceased  Robert  Cunningham 
liad  to  the  lands  of  the  Holms  of  Dundonald,  falls  under  the  legacy  left  to  the  said 
Kaiy  Gainer,  the  testator's  widow,  in  the  testament  made  by  him  in  favour  of  the  said 
Daniel  Cunningham  his  son ;  and  that,  therefore,  the  said  Daniel  Cunningham  cannot 
qnairel  the  said  legacy ;  and  preferred  the  said  Mary  Gainer  to  the  rents  of  the  said 
lands." 

For  Mr.  Cunningham,  A.  Locjkhart,  &c. — ^Alt.  Dav.  Dalrymple,  Geo.  Brown, 

Arch.  Hamilton. 

Sae.  Fol.  Die.  v.  3,  p.  34.    Fac.  Col  No.  88,  p.  155. 
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No.  12.     [620]  The    Viscount   of    Abbuthnot   v.    The    Honourable    John,    &c., 
Arbuthnots,  and  their  Tutor  ad  litem.    July  4,  1792. 

Whether  one  succeeding  to  a  large  personal  estate,  be  obliged  to  fulfil  his  predecessor's 
will,  so  as  to  expose  him  to  forfeiture  of  a  valuable  landed  property  ? 

In  1733,  John,  Viscount  of  Arbuthnot,  executed  a  deed  of  entail,  in  the  form  of  a 
disposition,  respecting  the  lands  of  Arbuthnot.  Failing  the  heirs-male  of  his  own 
body,  his  uncle,  and  nearest  male  relation,  John  Arbuthnot  of  Fordoim,  and  his  heirs- 
male,  were  called  to  the  succession. 

[621]  After  these,  were  called  the  entailer's  other  heirs-male,  and  lastly  his  heirs- 
female  ;  the  eldest  always  succeeding  without  division. 

The  deed  contained  the  usual  prohibitory,  irritant,  and  resolutive  clauses  ;  and,  in 
particular,  it  directed,  under  an  irritancy,  that  the  limitations,  conditions,  and  pro- 
visions, should  be  inserted  in  all  the  subsequent  investitures.  But  it  had  neither  a 
procuratory  of  resignation,  nor  a  precept  of  sasine.  Being  put  into  the  hands  of  a 
friend  of  the  family,  it  remained  with  him  till  1757,  when  the  entailer  died. 

Mr.  Arbuthnot  of  Fordoun,  the  institute  in  the  entail,  having  died  some  years 
before,  the  succession  opened  to  his  eldest  son,  the  late  Viscount  of  Arbuthnot,  who, 
in  1759,  neglecting  the  entail,  made  up  titles,  as  heir  to  his  cousin,  under  the  standing 
investitures,  which  were  subject  to  no  limitation.  Before  his  succession  to  the  estate 
and  honours  of  Arbuthnot,  he  had  become  bound,  by  his  marriage-contract,  to  settle 
his  paternal  estate  of  Fordoim  upon  the  heirs-male  of  the  marriage. 

In  1777  the  late  Viscount  executed  a  new  entail  of  all  his  lands,  including  those 
of  Arbuthnot  and  Fordoim.  The  prohibitory,  irritant,  and  resolutive  clauses  were 
the  same  with  those  in  the  deed  1733  ;  and  the  order  of  succession  differed  only  in 
this,  that  upon  the  failure  of  heirs-male,  his  Lordship  called  ''  his  own  nearest  heirs 
and  assignees  whatsoever  "  ;  so  that  the  eldest  heirs-female,  instead  of  having,  in 
their  order,  a  tailzied  succession,  had  nothing  but  a  spes  successionis  along  with  the 
other  heirs  portioners.  The  heirs  of  entail  were  also  specially  required,  under  an 
irritancy,  to  hold  the  estates  under  this  entail,  and  no  other  title. 

The  entail  1777  was  duly  recorded.  In  1789  the  late  Viscount  died ;  and  his 
eldest  son,  the  present  Viscount,  having  expede  a  general  service  imder  the  entail 
1733,  brought  an  action  for  setting  aside  the  subsequent  one. 

So  far  as  it  related  to  the  lands  of  Arbuthnot,  the  action  was  f oimded  on  the  prior 
entail ;  which,  though  merely  personal,  and  unaccompanied  with  procuratory  and 
precept,  was  binding  on  the  late  Viscount,  as  representing  the  entailer.  With  regard 
to  the  lands  of  Fordoun,  it  was  contended,  that  the  late  Viscount,  by  his  marriage- 
contract,  was  barred  from  laying  his  eldest  son,  and  the  heir  of  the  marriage,  under 
any  limitations. 

The  defenders,  who  were  the  present  Viscount's  children,  insisted  that  the  entail 
of  1 733  was  cut  off  by  the  negative  prescription.  That,  however,  was  evidently  founded 
on  a  mistake,  as  the  prescription  could  not  run  till  the  entailer's  death  in  1757.  They 
farther  contended,  that,  notwithstanding  the  marriage-contract,  their  grandfather 
was  at  liberty  to  lay  his  eldest  son,  and  the  other  heirs  of  the  marriage,  under  any 
reasonable  limitations  ;  and  that  the  entail  which  he  had  executed,  and  which  was 
merely  intended  to  perpetuate  the  representation  of  his  family,  was  of  that  sort. 

Besides,  and  what  seemed  to  supersede  all  farther  argument,  it  was  stated,  that 
the  pursuer  had  taken  up  his  father's  moveable  succession  to  the  amount  of  £30,000 ; 
so  that  he  was  barred  from  challenging  the  deeds  in  question. 

[622]  The  Lords  "  Repelled  the  objection  to  the  deed  1733  ;  but  found,  that  the 
pursuer,  as  representing  his  father,  is  barred  from  challenging  the  deed  of  entail 
executed  by  him." 

In  a  reclaiming  petition,  the  pursuer 

Pleaded  :  Where  a  person  executes  a  settlement,  which  cannot  be  immediately 
effectual,  from  his  want  of  powers,  the  grantee,  if  not  liable  to  the  same  inability,  is 
in  general  bound  to  fulfil  the  testator's  purpose,  upon  his  availing  himself  of  those  parts 
of  the  settlement  which  are  favourable  to  him.  But  where  the  settlement  is  not  merely 
impracticable  from  a  defect  of  power  in  the  testator,  but  the  heir  is  required  to  do  an 
illegal  act,  or  one  which  would  expose  him  to  a  forfeiture,  this,  like  a  condition  which 
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is  naturally  or  morally  impossible,  ought  to  be  disregarded,  and  the  heir  permitted  to 
take  under  the  will,  without  any  obligation  to  perform  what  has  been  required  from 
him.  The  present  case  is  to  be  viewed  nearly  in  the  same  light,  as  if  the  testator,  along 
with  his  own  lands,  had  entailed  those  which  belonged  to  a  third  party,  where  the  heir 
of  entail,  though  obliged  to  fulfil  the  testator's  injunctions  as  to  the  former,  might 
warrantably  omit  taking  any  steps  as  to  the  latter  ;  Erskine,  3,  3,  85. 

Answered  :  If  the  pursuer  had  made  up  his  titles  under  the  entail  executed  by 
his  father,  a  very  few  years  would  have  invalidated  the  former  one  ;  and  therefore, 
if  he  is  under  any  embarrassment,  it  is  one  imputable  to  himself  only.  But  the  sub- 
sistence of  that  deed,  though  it  may  endanger  the  pursuer's  right,  does  not  preclude 
the  other,  which  is  effectual,  till  it  is  brought  under  challenge,  and  may,  by  the  force 
of  prescription,  be  rendered  unchangeable.  Besides,  the  pursuer  must  be  barred 
from  challenging  the  latter  deed,  so  far  as  it  lays  him  personally  under  farther  limita- 
tions, the  idea  of  setting  aside  a  deed  in  totOf  because  in  one  respect  it  cannot  be  effectual, 
being  inadmissible  ;  and,  at  any  rate,  if  the  pursuer  were  to  be  indulged  in  voiding 
the  entail  1777,  so  far  as  it  is  inconsistent  with  the  former  one,  he  ought  to  be  compelled, 
bj  employing  the  moveable  funds  which  belonged  to  the  late  Viscount,  in  the  purchase 
of  lands,  subject  to  the  same  restraints  which  are  prescribed  in  the  deed  executed  by 
him,  to  fulfil,  so  far  as  it  is  possible,  his  father's  intentions. 
After  advising  the  reclaiming  petition,  with  answers, 

The  Lords  '*  Sustained  the  reasons  of  reduction  of  the  disposition  and  deed  of 
tailzie  executed  by  the  deceased  John,  late  Viscount  of  Arbuthnot,  quoad  the  estate 
of  Arbuthnot ;  but  assoilzied  as  to  the  estate  of  Fordoun  and  others."     (See  Tailzie.) 

Oidinaiy,  Lobd  Eskobove. — Act.  Dean  of  Faculty,  Dickson. — Alt.  Wight. — Clerk, 

Gordon. 
Craigie.  Fac.  Col.  No.  220,  p.  462. 


No.  9.    [626]  Walter  Grosat,  Charger  v,  Henry  Cunningham,  &c.,  Suspenders. 

January  24,  1739. 

Arbiters  cannot  decern  for  a  penalty,  other  or  greater,  than  is  contained  in  the  sub- 
mission.    The  penalty  will  be  restricted  quoad  excessum. 

These  parties  entered  into  a  submission,  wherein  they  bound  themselves  to 
ohtemper  the  decreet,  imder  the  penalty  of  £20  Sterling  ;  and,  by  the  decreet-arbitral 
following  thereon,  the  suspenders  were  decerned  to  pay  £200  Sterling,  by  equal  portions, 
at  Lammas  and  Martinmas  then  next,  with  £20  Sterling  of  penalty  for  each  term's 
&ilzie ;  and  likewise  it  decerned  for  a  penalty  of  £20  Sterling,  to  be  paid  by  the  party 
failing  to  observe,  to  the  party  performing,  or  willing  to  perform. 

It  was  objected,  in  a  suspension  of  the  decreet-arbitral,  That  the  arbiters  had 
acted  ultra  vires,  in  decerning  for  £20  Sterling  of  penalty  for  each  term's  failzie. 

Answered  :  Wherever  a  liquid  sum  is  found  due,  or  decerned  for  by  arbiters,  they 
can  either  make  it  payable  by  the  decreet-arbital  at  a  certain  term,  or  they  can  decern 
the  party  debtor  to  grant  bond  for  it,  payable  at  a  certain  term  ;  and,  in  this  last 
case,  they  would  decern  the  bond  to  be  extended  in  common  form,  that  i^,  with  interest 
from  the  date,  or  term  of  payment,  and  a  fifth  part  of  the  principal,  as  penalty  :  And 
the  case  is  the  same  where  they  decern  a  sum  to  be  paid  by  their  decreet-arbitral ; 
the  decreet-arbitral  is,  in  that  case,  the  bond,  and  the  fifth  part  for  penalty  is,  of  course, 
a  part  of  the  bond.  There  is  no  absurdity  at  all  in  supposing  two  different  penalties 
to  be  due,  one  by  the  bond,  and  one  by  the  obligation  to  submit ;  and  both  are  incurred 
in  ease  of  disobedience,  the  penalty  in  this  submission  by  disobedience,  and  the  other 
by  failure  of  payment. 

The  Lords  restricted  the  penalty  in  the  decreet-arbitral,  to  the  penalty  in  the 
submission.*  C.  Home,  No.  117,  p.  188. 

*  This  case  in  Fol.  Die.  v.  1,  p.  49,  is  named  Boquhan  v.  Grossart,  and  dated 
24th  February  1739. 
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No.  11.      [627]  Earl  of  Selkirk  v.  Robebt  Nasmith.    January  17, 1778. 

A  reference  of  the  price,  in  a  contract  of  sale,  to  arbiters,  found  to  be  binding  on  the 

heirs  of  the  referrer. 

Robert  Nasmith,  proprietor  of  the  lands  of  Glenlee,  agreed  to  dispose  of  these  lands 
to  the  Earl  of  SeUdrk. 

The  terms  of  the  bargain  were  evinced  by  the  missives  of  both  parties.  It  was 
established,  That  they  had  agreed  to  refer  the  price  to  two  arbiters,  one  to  be  chosen 
by  each  :  That  payments  had  been  made  by  Lord  Selkirk,  to  account  of  the  price  : 
That  afterwards,  the  arbiters  had  been  named  and  accepted.  But,  before  the  arbiters 
had  fixed  on  the  price,  Nasmith  died. 

Lord  Selkirk  brought  a  declarator  against  Robert  Nasmith,  heir  apparent  of 
the  defunct,  for  having  it  found  that  this  was  a  concluded  bargain.  Robert  Nasmith 
renounced  to  be  heir.  But  James  Nasmith  having  adjudged  the  lands,  as  creditor 
to  the  defimct,  appeared  as  a  party  in  the  declarator  ;  and  insisted  that  there  was  no 
concluded  sale  of  the  subject  to  Lord  Selkirk  ;  and,  therefore,  that  it  was  carried  by 
his  decreet  of  adjudication.  In  the  course  of  the  process,  a  price  for  the  subject  was 
fixed  on  by  the  arbiters,  in  consequence  of  a  remit  from  the  Court.    On  the  merits. 

Pleaded  for  the  adjudger :  It  is  essential  to  the  contract  of  sale,  that  the  price 
be  fixed ;  without  which,  the  contract,  though  parties  are  agreed  in  other  respects, 
is  not  concluded ;  §  1,  Inst,  de  Emp.  Vend, ;  Bankton,  v.  1,  p.  408,  §  3.  In  the  bargain 
betwixt  Lord  Selkirk  and  Nasmith,  for  the  sale  of  these  lands,  the  price  was  not  fixed 
by  the  parties  :  It  was  only  referred  to  arbiters.  Nasmith  having  died  before  the 
arbiters  had  fixed  the  price,  the  arbiters  had  no  power  to  name  any  price  thereafter, 
as  submissions  fall  by  the  death  of  any  of  the  referrers,  unless  heirs  are  specially 
mentioned  ;  1.  27,  §  1,  and  1.  49,  ^2,  de  Rec.  Arb. ;  Bankton,  v.  1,  p.  455  ;  Erskine, 
p.  697.    There  was,  therefore,  no  concluded  sale. 

Answered :  While  the  price  is  only  matter  of  communing  betwixt  the  parties, 
the  contract  of  sale  is  not  concluded.  But,  when  the  parties  are  fixed  by  mutual 
agreement,  it  makes  no  difierence  whether  they  agree  to  specify  a  particular  sum 
as  the  price,  or  name  certain  persons  to  specify  the  sum.  After  fixing  on  such  persons, 
the  parties  can  no  more  go  back  on  the  price,  than  if  they  had  fixed  on  the  price  itself. 
Accordingly,  in  law,  that  price  is  said  to  be  certain  which  is  referred  to  certain  persons  ; 
§  1,  Inst,  de  Etnp,  Vend,  I,  fdt,  c,  de  Contrah,  emp, 

[628]  I*  is  of  lio  consequence,  therefore,  that  the  price  was  not  named,  in  this  case, 
by  the  arbiters,  till  after  the  death  of  one  of  the  parties.  The  contract  of  sale  was 
concluded  by  the  nomination  of  these  arbiters. 

The  authorities  brought  to  shew,  that  submissions,  are  not  binding  on  the  heirs 
of  the  submitters,  apply  only  to  submissions,  as  separate  deeds,  imconnected  with 
any  other  contract  or  transaction  impljdng  an  obligation  on  heirs.  But  a  reference, 
such  as  the  present,  is  part  of  the  contract  of  sale,  and  must  go  along  with  it.  From 
the  moment  that  contract  is  concluded,  it  is  binding  on  the  heirs  of  the  contractors  ; 
and  the  parties  having  in  view  a  transaction  that  is  to  afiect  their  heirs,  cannot  be 
supposed  to  intend  that  these  heirs  should  not  be  equally  obliged  to  submit  to  this 
reference  of  the  price,  as  to  every  other  part  of  the  contract. 

The  Court  were  of  opinion.  That  the  reference  was  binding  on  the  heir,  and  that  he 
was  obliged  to  admit  the  price  fixed  on  by  the  arbiters  after  the  death  of  the  referrer  ; 
therefore,  found  "  That  there  was  sufl&cient  evidence  of  a  completed  bargain."  (See 
Sale.) 

Act.  Crosbie. — ^Alt.  Cbaiq. 

Fd.  Die.  V.  3,  p.  36.    Fac.  Col,  No.  4,  p.  9. 
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No.  17.    [634]  Keb  of  Cavers,  and  Scot  of  Golden-berrie,  Supplicants.    January  6, 

1670. 

The  Lords  will  give  warrant  to  arbiters,  authorising  them  to  summon  witnesses. 

Eer  of  Cavers,  and  Scot  of  Grolden-berrie,  being  arbitrators  nominate  by  a  sub- 
mission, did,  by  bill,  crave  warrant  from  the  Lords  to  authorise  them,  to  summon 
witnesses  to  compear,  and  depone  before  them  in  the  cause  in  which  they  were  arbiters. 

Which  the  Lords  granted.  Fol.  Die.  v.  1,  p.  50.    Stair,  v.  1,  p.  658. 


No- 18.       William  Stevenson  v.  Young  of  Winterfield.    June  26, 1696. 

A  cause  being  in  dependence  before  arbiters,  the  Lords  granted  diligence  by  horning, 
at  the  instance  of  one  of  the  submitters,  against  third  parties,  to  exhibit  writs 


William  Stevenson,  late  bailie  of  Edinburgh,  gives  in  a  jpetition,  representing 
he  had  a  process  depending  against  Young  of  Winterfield,  which  both  parties  had 
sabmitted;  and  for  clearing  the  arbiters  there  were  some  papers  in  third  parties 
hands,  which  were  necessary  for  instructing  his  claim,  and  tne  passive  titles ;  and 
therefore  craved  the  Lords  would  grant  a  diligence  by  homing,  to  cause  them  exhibit 
those  papers.— The  Lords,  considering  that  all  methods  shoidd  be  used  for  facilitat- 
ing the  extinguishing  and  stopping  of  pleas,  they  granted  the  desire  of  the  bill ;  especi- 
ally seeing  it  is  observed  by  Stair,  that  the  Lords,  on  the  6th  of  January  1670,  between 
Kei  of  &vers  and  Golden-berrie  (No.  17),  granted  letters  to  charge  witnesses  to 
compear,  and  depone  before  arbiters ;  and  this  seems  to  be  a  case  equally  favourable. 

Fol.  Die.  V.  1,  p.  50.    Fountainhatt,  v.  1,  p.  723. 


No.  19.       GrOBDON  of  Troquin  and  Neilson  of  Corsack,  Petitioners.    July  16, 1741. 

Diligence  to  cite  witnesses  to  appear  before  arbiters,  limited  to  the  shire. 

The  Lords  never  grant  diligence  to  cite  witnesses  from  a  different  shire,  to  appear 
before  arbiters,  but  only  to  cite  such  to  appear  before  them  as  live  in  the  same  shire  ; 
and  as  to  such  as  live  in  any  other  shire  to  appear  before  any  com-[635]-niissioner 
to  be  named  by  the  arbiters,  and  that  within  tne  shire  in  which  the  witnesses  live ; 
and  in  these  terms  granted  diligence  in  this  case. 

Fol,  Die.  V.  3,  p.  36.    KUkerran  (Arbitbation),  No.  p.  34. 


No.  56.    [655]  GoBDON  of  Ardmelly  v.  Abebnethy  of  Mayen.    November  30, 1716. 

A  decree-arbitral  pronounced  by  an  oversman,  found  null,  in  respect  it  did  not  bear 
that  the  arbiters  had  varied,  without  which  the  oversman  could  not  interpose. 

Gordon  of  Ardmelly  pursues  a  reduction  of  a  decreet-arbitral,  pronounced  upon 
a  submission  betwixt  him  and  Abemethy  of  Mayen,  concerning  contra  verted  marches  ; 
on  this  reason.  That  the  submission  was  pronounced  by  the  oversman  alone,  without 
the  concourse  of  any  of  the  arbiters. 

It  was  answered :  The  submission,  according  to  common  stile,  did  bear,  that,  in 
case  of  variance,  the  arbiters  should  chuse  an  oversman,  whose  decision  alone  is 
sufficient :  And  in  this  case  there  was  a  prorogation  of  the  submission,  to  this  efiect. 
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that  the  parties  and  arbiter  having  met  and  examined  witnesses,  found  it  necessary  to 
make  choice  of  an  oversman,  whom  they  did  thereby  name ;  therefore  the  saids 
parties  and  arbiters  did  also  thereby  prorogate  the  submission  to  a  further  diet,  betwixt 
and  which  time,  the  saids  parties,  arbiters  and  oversman  were  to  meet  at  the  same 
place,  and  fully  to  decide  and  determine  all  contraversies  submitted. 

By  that  prorogation,  it  was  evident,  that  the  arbiters  had  varied,  whereby  there 
was  place  for  the  decision  of  the  oversman,  whose  sole  determination  was  sufficient^ 
in  case  of  variance,  and  was  also  a  full  probation  that  the  arbiters  had  not  agreed. 

It  was  replied :  Imo,  The  prorogation  does  not  prove  such  a  difierence  amongst 
the  arbiters  as  could  entitle  the  oversman  to  decide  ;  because  it  bears,  that  the  parties, 
arbiters  and  oversman,  were  to  meet  again,  whereby  the  oversman  could  not  inter- 
pose, unless  there  had  ^een  a  variance  posterior  to  the  prorogation.  2do,  Neither 
IS  the  assertion  of  the  oversman  a  sufficient  document  that  the  arbiters  had  varied ; 
but  that  ought  to  have  been  instructed  by  the  concurrence  of  the  arbiters  for  one 
of  the  parties,  in  pronouncing  and  signing  the  decreet-arbitral.  3tio,  In  this  case 
the  decreet-arbitral  does  not  so  much  as  bear,  that  the  arbiters  had  met  and  varied. 

It  was  duplied :  Decreets-arbitral  being  firmly  established  by  law  as  unquarrel- 
able,  except  upon  bribery  or  falsehood ;  they  are  not  easily  to  be  overturned  upon 
formalities,  which  cannot  be  expected  where  arbiters  are  not  lawyers,  as  it  generally 
happenis ;  and  there  is  no  need  of  the  concurring  of  the  arbiter  for  one  party,  seeing 
the  trust  is  lodged  in  the  oversman ;  and  it  is  easily  presumed,  that  the  arbiters  for 
the  party  who  acquiesces  in  the  decreet  would  concur,  if  that  [656]  were  necessary ; 
and  the  omission  of  mentioning  in  the  decreet,  that  the  arbiters  had  varied,  is  no 
material  circumstance  ;  but  in  fortification  thereof,  it  is  ofiered  to  be  proven,  by  tiie 
arbiters*  oaths,  that  they  did  differ. 

It  was  triplied :  A  decreet-arbitral  being  formal  in  itself,  is  a  firm  security,  and 
therefore  the  more  necessary  that  it  be  duly  pronounced  and  extended  ;  and  it  is  too 
great  a  trust  to  lodge  in  the  oversman,  that  his  assertion  alone  should  prove ;  and  it 
is  yet  more,  to  presume  a  variance,  when  the  decreet  does  not  so  much  as  affirm  it ;  and 
if  the  decreet  be  not  good  and  valid  of  itself  ab  initio,  it  cannot  ex  post  facto  be  supplied. 

"  The  Lords  found  the  decreet-arbitral,  not  bearing  the  arbiters  to  have  varied, 
null ;  and  that  the  nullity  could  not  be  supplied  by  an  after  probation." 

Fol  Die.  V.  1,  p.  51.    Dalrymple,  No.  141,  p.  225. 


No.  59.  [659]  Andrew  Gardner  v.  Egbert  Ewing.    January  19,  1773. 

Found  that  the  res  gesta,  in  a  submission,  proved,  by  implication,  that  the  arbiters  had 
differed  in  opinion,  which  had  occasioned  them  to  chuse  an  oversman,  so  that 
there  was  no  necessity  for  a  special  minute  to  that  effect. 

Ewing  being  charged  with  horning  at  the  instance  of  Gardner,  for  payment  of 
certain  sums  awarded  by  a  decreet-arbitral,  pronounced  by  an  oversman,  in  con- 
sequence of  a  submission  the  parties  had  entered  into,  referring  the  matter  in  dispute, 
which  was  relative  to  their  marches,  to  William  Millar  and  Patrick  Dun  as  arbiters, 
with  power  to  chuse  an  oversman ;  he  suspended,  upon  alleged  informalities  and 
irregularities  in  the  decreet  and  previous  procedure,  which,  he  contended,  did  render 
the  decreet-arbitral  void  and  null ;  and,  particularly,  Imo,  That  there  was  even  no 
deed  of  acceptance,  by  the  arbiters,  of  the  submission  ;  nor,  2do,  Any  minute  of  their 
having  differed  in  opinion ;  and,  3tio,  That  even  the  decreet-arbitral  itself  did  not 
bear  that  they  had  differed,  and,  on  that  account,  had  proceeded  to  name  an  oversman  ; 
which  last  objection  had  been  found  fatal  to  a  decreet-arbitral ;  November  30,  1716, 
Gordon  v,  Abernethy,  No.  56,  p.  655. 

The  Lord  Ordinary  at  first  pronounced  an  interlocutor  in  general,  repelling  the 
reasons  of  suspension.  And,  by  a  subsequent  interlocutor,  adhered  thereto,  "  in 
respect,  that  the  decreet-arbitral  charged  on  does  bear,  that  the  arbiters  could  not 
agree  in  the  decision  to  be  pronounced,  and  had  chosen  an  oversman." 

Ewing  reclaimed  upon  his  former  grounds,  referring  to  the  authorities  of  Erskine, 
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b.  4,  tit.  3,  §  29  ;  and  of  Bankton,  tit.  Arbitration  ;  and  the  foresaid  decision  in  the 
case  of  Gordon  v,  Abemethy ;  That  there  the  objection  to  the  decreet-arbitral 
was,  that  it  did  not  appear  from  the  decreet  itself,  that  the  arbiters  had  differed  before 
chnsing  an  oversman ;  to  which  it  was  answered  (as  in  the  present  case),  that  the 
decision  of  the  oversman  did  of  itself  afEord  complete  evidence  that  the  arbiters  had 
difiered  :  And,  although  this  fact  was  farther  offered  to  be  instantly  instructed  by 
the  oaths  of  the  arbiters,  yet  the  court  were  of  opinion,  that  the  assertion  of  the  overs- 
man  was  not  a  sufficient  document  that  the  arbiters  had  varied  ;  and  they  therefore 
''  found  the  decreet-arbitral,  not  bearing  the  arbiters  to  have  varied,  null,  and  that 
the  nullity  could  not  be  supphed  by  an  after  probation." 

Answered,  The  submission  to  Millar  and  Dun,  with  power  to  chuse  an  oversman, 
was  signed  by  the  parties  on  the  8th  November  1771.  On  the  6th  December,  the 
arbiters,  one  of  whom,  Dun,  had  been  brought  from  Paisley,  met  upon  the  ground  ; 
and,  as  they  did  not  agree  in  opinion,  it  was  necessary  to  chuse  an  oversman.  This 
was  a  matter  of  some  difficulty  ;  but,  having  at  length  agreed  on  [660]  James  Gardner 
of  Duncrean,  they  named  him,  by  a  minute  of  the  following  tenor  :  "  Blairquhomrie, 
the  6th  December  1771.  James  Gardner  of  Duncrean, — and  also  that  WiUiam  Millar 
and  Patrick  Dun,  both  arbiters,  have  elected  and  chosen  the  above  man  to  be  oversman 
m  submission  by  Robert  Ewing  and  Andrew  Gardner  to  them  as  arbiters,  as  witness 
our  hands.     (Signed)  Patrick  Dun.     William  Millar." 

This  minute  is  perhaps  not  so  distinct  as  it  might  have  been,  as  it  was  wrote  in 
the  country,  without  the  assistance  of  a  man  of  business  ;  but  the  Court  cannot  have 
any  doubt  of  the  meaning  of  it.  The  next  step  was  the  oversman's  signing  a  minute 
accepting  of  the  submission.  This  bears  date  the  10th  December ;  and  a  third 
minute  appears,  of  date  the  31st  of  that  month,  signed  by  both  the  oversman  and 
William  Millar,  one  of  the  arbiters,  appointing  Alexander  M*Culloch  to  be  clerk. 

Then  follows  the  decreet-arbitral,  dated  the  said  31st  of  December  1771,  which 
begins  in  this  manner :  "I  James  Gardner  of  Duncrean,  oversman  appointed  by 
William  Millar  of  Culdervan,  and  Patrick  Dun  gardener  in  Paisley,  arbiters  mutually 
chosen  by  the  parties  designed  in  the  foregoing  submission,  in  virtue  of  the  powers 
vested  in  them  by  the  said  submission,  and  conform  to  a  minute  subscribed  by  the 
said  arbiters,  of  date  the  6th  December  current,  on  a  paper  apart,  naming  me  to  be 
their  oversman,  in  regard  they  could  not  precisely  agree  as  to  the  decision  to  be  pro- 
nounced with  respect  to  the  matters  thereby  submitted,  to  which  mutual  reference  is 
hereby  had,  and  I  have  taken  upon  me  the  determination  of  the  matters  submitted  to 
the  said  arbiters,  and  to  me  as  their  oversman,  in  virtue  of  the  said  submission  ;  and 
having,  in  conjunction  and  concert  with  the  said  William  Miller,  one  of  the  said 
arbiters,  made  choice  of  and  appointed  Alexander  M*Culloch,  writer  in  Buchanan,  to 
be  my  clerk,  conform  to  another  minute  subscribed  by  the  said  William  Miller  and  me, 
of  this  date,  and  as  relative  thereto,  and  I  have  heard  and  carefully  considered  the 
claims  of  parties  anent  the  matters  in  dispute,  and  having  God  and  a  good  conscience 
before  my  eyes,  do  hereby  give  forth,"  &c. 

Here  it  is  expressly  set  forth  in  the  decreet-arbitral  itself,  that  the  arbiters  had 
met,  and  had  not  agreed,  and,  therefore,  that  the  oversman  had  been  named  by  them, 
and  had  accepted,  &c.  The  case,  therefore,  differs  from  that  of  Gordon  contra 
Abemethy.  The  judgment,  in  that  case,  went  expressly  upon  this  ground,  "  that  the 
decreet-arbitral  did  not  bear  the  arbiters  to  have  varied."  Here  the  decreet-arbitral 
beaiB  them  to  have  varied,  and  therefore  the  contrary  judgment  falls  to  be  pronounced. 
Besides,  upon  looking  into  the  decision,  as  collected  by  President  Dalrymple,  it 
appears  to  have  been  admitted  on  both  sides,  that  the  concurrence  of  the  arbiter  for 
one  of  the  parties  would  have  been  sufficient  evidence  of  a  difference  of  opinion,  and 
would  have  supported  the  decreet-arbitral.  And,  in  a  case  noticed  by  Bankton,  b.  1, 
tit.  23,  §  9,  June  1724,  Rigg,*  "  the  recital  of  the  decree  pronoun-[661]-ced  by  the 
oversman,  with  concourse  of  one  of  the  two  arbiters,  bearing,  that  the  arbiters 
disagreed,  was  found  a  presumptive  proof  of  it." 

Now,  here  we  have  one  of  the  arbiters  concurring  with  the  oversman,  and  even 
joining  with  him  in  the  choice  of  a  clerk  ;  and  we  have  the  other  arbiter  concurring 
in  the  nomination  of  this  oversman,  and  signing  a  minute  to  that  purpose  ;  which,  in 
common  sense,  can  import  nothing  else  than  that  they  differed  in  opinion,  and  therefore 

*  Examine  General  List  of  Names. 
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devolved  their  powers  on  the  oversman,  who  accordingly  pronounced  his  decision 
upon  the  express  recital  of  a  difference  in  opinion ;  for  so  the  decreet-arbitral  bears ; 
nor  can  the  charger  enter  into  the  criticism,  that  the  words,  "  not  precisely  agreeing," 
mean,  "  that  they  did  not  differ." 

The  minutes,  and  whole  procedure,  though  briefly  expressed,  do  clearly  show,  in 
the  first  place,  That  the  two  arbiters  met,  and,  not  a^eeing  in  opinion,  chose  an 
oversman.  2dly,  That  this  oversman  accepted,  and  signed  his  acceptance.  And, 
3dly,  That  the  oversman,  along  with  one  of  the  arbiters,  appointed  a  clerk  to  the 
submission.  And,  lastly.  That  he  pronounced  a  distinct  and  full  decreet-arbitral 
on  the  several  matters  in  dispute ;  which  decreet-arbitral  was  favourable  to  the 
suspender,  so  far  from  containing  the  least  matter  of  complaint  at  his  instance. 

The  proceedings,  in  short,  are  sufficiently  complete  of  themselves,  and  re<juire 
no  extrinsic  evidence  to  support  them.  And,  as  to  the  observation,  that  the  arbiters 
do  not  appear  to  have  accepted.  How  can  this  possibly  be  maintained,  when  they 
acted  under  the  submission,  and  even  went  the  length  of  appointing  an  oversman  ? 
An  acceptance  of  a  submission  does  not  require  to  be  minuted  in  any  precise  form  of 
words.     It  is  enough  if  the  proceedings  show  that  the  arbiters  did  accept  and  act. 

Observed  on  the  Bench,  The  decision  quoted  from  Dalrymple  is  not  a  good  one. 
Here,  res  ipsa  loquitur,  that  the  arbiters  differed,  from  their  naming  an  oversman. — 
Nor  ought  the  circumstance  of  the  minute  naming  the  oversman,  not  being  properly 
tested,  create  a  difficulty,  where  a  formal  decreet-arbitral  followed  in  consequence 
thereof.  Decreets-arbitral  ought  not  to  be  got  the  better  of  upon  critical  forms, 
where  they  are  substantially  right ;  and  there  is  full  evidence  here  that  the  present 
was  a  very  moderate  one. 

The  Lords  adhered  ;  and,  farther,  decerned  for  the  expence  of  the  answers. 

Act.  Ilay  Campbell. — Alt.  Walter  Campbell. — Clerk,  Tait. 

Fol.  Die,  V.  3,  p.  36.     Wallace,  No.  45,  p.  119. 


No.  68.      [665]  Andrew  Williamson  v.  Isabel,  &c.,  Frasees.    December  12,  1739. 

A  minor  being  capable,  with  consent  of  his  curators,  to  enter  into  a  submission,  even 
he  may  not  plead  that  facts  were  held  to  be  true  by  the  arbiters,  although  not  so. 

Some  merchants  in  St.  Andrews  having  freighted  a  ship  to  France,  a  submission 
was  entered  into,  several  years  thereafter,  by  the  Frasers,  as  having  right  to  the  freight, 
on  the  one  part,  and  by  the  surviving  partners,  and  by  Ajidrew  Turpie,  as  representing 
Andrew  Smith  deceased,  and  by  Andrew  Williamson  a  minor,  with  consent  of  his 
curators,  as  representing  James  Williamson's  elder  and  younger  deceased,  likewise 
partners,  on  the  other  hand.  Upon  this  submission  a  decreet-arbitral  followed,  in 
which  Andrew  Williamson  is  decerned,  not  only  for  the  shares  of  the  two  Williamsons, 
whom  he  really  represented,  but  likewise  he  was  found  liable,  conjunctly  with  one 
William  Duncan,  as  representing  the  said  Andrew  Smith  for  his  share,  notwithstanding 
that  Andrew  Turpie  above-mentioned  was  a  party-submitter,  as  representing  the 
said  Andrew  Smith. 

Of  this  decreet-arbitral  Andrew  Williamson  brought  a  reduction,  on  the  head 
of  minority  and  lesion,  upon  the  following  grounds  :  Imo,  That  it  was  competent 
to  him,  being  a  minor  at  the  time  of  the  compromission,  to  reduce  the  same,  if  it 
appeared,  that,  in  consequence  thereof,  he  was  leased,  as  is  plain  from  many  authori- 
ties of  the  common  law,  and  which,  it  is  believed,  is  not  taken  away  by  the  general 
words  of  the  statute  1695.  2dly,  By  the  tenor  of  the  submission,  the  several  partners, 
and  the  representatives  of  such  as  were  dead,  submit,  as  we  or  our  predecessors  being 
concerned,  and  partners  in  a  voyage  of  the  ship  called  the  James  of  St.  Andrews, 
whereby  it  appeared,  no  power  was  given  to  the  arbiters  to  tie  any  of  the  submitters, 
unless  that  either  he  was  concerned  in  the  voyage  himself,  or  as  representative  of  a 
person  so  concerned.  But  it  was  impossible  that  Andrew  Williamson  could  be  tied 
by  these  words,  to  leave  it  to  the  discretion  of  the  arbiters  to  make  him  represent 
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whom  they  pleased ;  for  it  cannot  be  maintained  they  could  decern  against  him 
for  the  whole  freight,  because  he  represented  all  the  partners,  which  they  might 
have  done  by  the  same  parity  of  reason,  that  they  make  him  represent  one  of  the 
partners,  whose  true  representative  is  a  party  submitter,  and  designs  himself  the 
representative  of  Andrew  Smith,  for  whose  share  the  pursuer  is  decerned.  And, 
indeed,  if  he  were  to  be  tied  down  by  a  decreet-arbitral  of  this  nature,  on  a  submission 
in  the  terms  above-mentioned,  there  can  be  no  greater  instance  of  levity  and  rashness, 
than  going  into  it  is  ;  so  that,  whatever  may  be  the  rule  in  the  general  case,  yet  a 
minor,  who  enters  into  a  submission,  whereby  he  may  be  made  liable  for  debts  which 
otherwise  he  could  never  be  made  liable  for,  ought  to  be  relieved.  And  therefore,  the 
words,  as  we  or  our  predecessors,  must  either  be  imderstood  to  signify  the  persons 
who  really  were  their  predecessors,  and  so  the  sentence  is  ultra  vires  ;  or  if  it  be  con- 
tended, That  these  words  must  be  taken  in  a  larger  sense,  and  that  thereby  the  arbiters 
had  power  to  determine  who  were  their  predecessors,  such  submission  was  so  extrava- 
gant that  there  can  be  no  difficulty  to  impute  the  going  into  it  to  the  rashness  of 
[666]  A  minor.  3tio,  The  arbiters  having  expressed  a  matter  of  fact,  as  the  ratio  deci- 
dendi against  him,  that  being  false,  their  decreet  fell  to  be  reduced. 

Answered,  There  could  be  no  doubt  but  a  minor,  with  consent  of  his  curators, 
may  effectually  enter  into  a  submission  concerning  any  controversy,  the  same  being 
a  rational  deed,  in  order  to  shun  the  expence  of  law-processes,  otherwise  minors  would 
be  in  a  worse  case  than  majors,  as  being  under  an  absolute  necessity  of  spending 
their  substance  in  law-suits,  in  place  of  having  matters  amicably  determined  by 
arbiters ;  and,  therefore,  there  can  be  no  lesion  in  entering  into  a  submission  con- 
cerning an  inveigled  affair,  such  as  this  claim  for  the  freight  was,  it  having  been  the 
sabject  of  several  law-processes  for  a  considerable  time ;  and,  as  the  submission  is 
binding,  so,  by  our  law,  a  decreet-arbitral  cannot  be  reduced  on  the  pretence  of 
iniquity.  As  to  the  allegeance,  that  the  pursuer  does  not  represent  Andrew  Smith, 
though  he  is  expressly  found  by  the  arbiters,  in  conjunction  with  another,  to  repre- 
sent him,  it  must  appear  exceeding  improbable.  The  decreet  does  not  indeed  bear 
tile  ratio  of  so  deciding,  neither  is  it  usual,  in  decreets-arbitral  to  express  the  ratio 
decidendi,  or  the  evidences  that  were  brought  before  the  arbiters  of  any  fact.  It 
is  presumable,  that  it  was  either  acknowledged  or  documented  to  them  in  what 
manner  Duncan  and  the  pursuer  represented  Smith,  with  relation  to  the  matter 
sabmitted  :  But  be  that  as  it  will,  by  our  law,  it  is  a  prcBSumptio  juris  et  de  jure,  that 
the  decieet  is  right,  and  it  is  not  quarrelable  upon  the  head  of  iniquity,  or  any  other 
pretence,  except  falsehood,  corruption,  or  bribery.  As  to  the  argument.  That  false- 
hood may  be  here  alleged,  because  it  is  a  false  fact;  or  a  finding  that  which  was  not 
tnie,  it  was  a  playing  on  words ;  for  it  is  plain,  that  falsehood,  in  the  act  1695,  means 
only,  that  the  submission  or  decreet  are  false  or  forged,  but  does  not  concern  the 
finding  or  decerning  that  which  is  not  true  ;  for  that  properly  is  iniquity,  which  is  no 
relevant  objection  against  a  decreet-arbitral.  As  to  the  other  pretence.  That  the 
arbiters  exceeded  their  powers  in  finding  the  pursuer  represented  Smith  ;  that  must 
appear  very  frivolous,  seeing  it  is  admitted,  the  partners  and  the  representatives  of 
such  as  were  dead,  submitted  what  they  should  be  liable  for,  in  so  far  as  they  or  their 
predecessors  were  concerned  as  partners  in  the  said  voyage,  which  behoved  plainly 
to  imply  a  power  in  the  arbiters  to  determine  how  far  they  represented  such  as  were 
dead,  so  as  to  be  liable  for  their  shares,  otherwise  the  submission  and  decreet-arbitral 
voold  have  been  to  no  purpose  ;  for  the  submission  is  expressly  with  power  to  deter- 
mine all  debates  and  controversies  between  the  parties  submitters,  and  what  they 
should  pay  or  implement  to  others. 

The  Lords  repelled  the  reasons  of  reduction. 

Fd.  Die,  V.  3,  p.  37.    C.  Home,  No.  136,  p.  233. 
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No.  16.  [687]  MuiRHEAD  V.  CoRRiB.    February  17,  1735. 

In  a  furthcoming  of  goods,  it  has  the  effect  of  a  decree,  that  the  judge  has  appointed 
the  arrester  to  produce  the  goods,  in  order  to  be  rouped. 

In  a  process  of  furthcoming,  the  judge  ordained  the  arrestee  to  produce  the  goods, 
in  order  to  be  rouped  and  sold,  for  payment  of  the  pursuer's  debt ;  this  was  found 
an  effectual  decreet  of  furthcoming,  so  as  to  bar  another  creditor  who  offered  to  poind 
before  any  step  was  taken  upon  this  ordinance,  it  being  pleaded,  That  this  was  the 
regular  method  in  furthcomings  of  goods.  Stair,  p.  375,*  and  equivalent  to  a  simple 
decreet  of  furthcoming  where  money  is  arrested,  and  a  certain  sum  decerned  to  be 
made  furthcoming.  Fd.  Die.  v.  1,  p.  54. 


No.  20.     [689]  Mr.  Robert  Blackwood,  Merchant  in  Edinburgh  v,  Adam  Brown, 
Dean  of  Guild  of  Edinburgh.     January  6,  1702. 

A  bond  of  relief,  obliging  the  granter  to  relieve  his  cautioner,  and  retire  the  creditor's 
bonds,  betwixt  and  a  certain  day,  being  ad  factum  prestandum  only,  found  no 
ground  for  arrestment,  even  after  the  day  had  elapsed. 

Mr.  Robert  Blackwood  being  cautioner  for  John  Watson  in  great  sums  of  money, 
obtains  a  bond  of  relief,  in  these  terms,  obliging  the  said  Watson  to  relieve  the  said 
Mr.  Robert,  and  retire  the  creditor's  bonds,  betwixt  and  a  certain  day. 

Mr.  Robert  Blackwood  not  being  relieved,  nor  his  bonds  retired,  arrests  in  the 
hands  of  Adam  Brown,  who,  in  the  furthcoming,  depones.  That  he  was  no  ways  debtor 
to  Watson  ;  but  that,  being  creditor  to  him  in  great  sums,  Watson  dispones  certain 
of  his  effects  for  his  security  and  payment. 

Blackwood  craved  a  re-examination,  and  that  he  might  condescend  upon  these 
effects,  and  the  debts  due  to  him,  and  instruct  the  same,  and  not  be  his  own  judge, 
both  in  charge  and  discharge. 

The  defender  alleged  :  He  was  neither  bound  to  have  deponed  at  all,  nor  is  he  now 
obliged  to  answer  any  further  interrogatories  ;  because  the  ground  of  the  pursuer's 
arrestment  is  no  bond  for  a  licjuid  sum  of  money  or  debt,  but  a  bond  of  relief,  which 
is  an  obligement  for  a  fact,  viz.  to  relieve  him,  and  retire  his  bonds  ;  in  which  he 
followed  the  faith  of  his  debtor,  whom  he  ought  to  distress,  but  cannot  thereupon 
crave  his  money  to  be  made  furthcoming  ;  for  the  obligement  to  relieve,  &c.,  does  not 
afford  him  any  title  of  intromission ;  and  therefore  no  decreet  of  forthcoming  can 
follow.  And  further,  it  is  a  known  and  ordinary  style  in  bonds  of  relief,  that,  for  the 
cautioner's  further  security,  the  obligant  is  bound  to  pay  the  sums  to  his  cautioner, 
that  he  may  reheve  himself ;  which  ordinary  caution  being  neglected,  the  pursuer 
must  hold  himself  to  his  bond  in  the  terms  he  has  taken  it. 

[690]  I*  ^as  answered  :  That  an  obligement  to  relieve  the  pursuer,  and  retire  his 
bonds,  implies  every  thing  that  may  make  the  relief  effectual ;  and  consequently,  that 
his  debtor  s  means  may  be  affected,  and  made  furthcoming.  2do,  The  defender  did 
already  acquiesce,  in  as  far  as  he  deponed  in  the  furthcoming,  and  cannot  now  decline 
to  clear  his  former  oath.  3tio,  In  another  process  of  forthcoming,  on  the  same  bond, 
against  Margaret  Seaton,  the  Lords  did  oblige  her  to  depone  in  the  furthcoming. 
4to,  The  pursuer  doth  further  liquidate  his  claim,  by  condescending  and  instructing 
the  debts  he  has  paid,  in  which  he  is  a  liquid  creditor. 

It  was  replied  :  The  obligement  of  relief  implies  no  more  than  the  words  do  express, 
by  which  nothing  was  intended,  but  to  oblige  Watson  personally.  2do,  The  defender 
might  have  declined  to  depone  at  first ;  and  now  he  declines  to  lay  his  business  open 
to  the  pursuer,  who  has  no  interest  to  require  it.     3tio,  Margaret  Seaton  had  been 

*  Page  388,  edition  1759. 
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holden  as  confest ;  and  in  a  suspension  craved  only  to  be  reponed  to  her  oath  ;  and, 
thongh  she  did  offer  the  same  grounds,  yet  she  insisted  only  ad  hunc  effectum,  to  be 
reponed,  in  which  she  prevailed.  4to,  It  alters  not  the  case,  though  the  pursuer  may 
have  paid  certain  of  the  sums  expressed  in  the  bond  of  relief,  and  thereby  is  become 
a  liquid  creditor ;  seeing  his  right  to  these  bonds  is  not  the  foundation  of  the  arrest- 
ment and  forthcoming. 

The  Lords  found,  a  bond  to  relieve  the  pursuer,  and  retire  his  bonds  in  the  terms 
above  expressed,  was  no  ground  for  arrestment  and  furthcoming. 

Fol,  Die,  V.  1,  p.  54.     Dalrymple,  No.  33,  p.  41. 


No.  21.    Katharine  Ross,  Relict  of  David  Dickson,  Supplicant  r.  William  Renton, 
Factor  to  the  Estate  of  Begbie.     February  26,  1712. 

A  depending  process  of  reduction  (which  does  not  conclude  for  payment  of  money),  is 
not  a  proper  ground  of  arrestment. 

Upon  a  representation  made  by  Katharine  Ross,  that  William  Renton  had  arrested 
all  her  effects,  upon  the  dependence  of  a  process  of  reduction  raised  by  him  against 
her: — The  Lords  found.  That  the  depending  reduction  (which  concludes  not  the 
payment  of  money,  but  the  removing  a  right  out  of  the  way)  is  not  the  proper  ground 
of  arrestment :  And  therefore  ordained  the  arrestment,  used  upon  that  depending 
process,  to  be  loosed  without  caution  or  consignation. 

Fol.  Die.  V.  1,  p.  54.     Forbes,  p.  594. 


No.  40.    [703]  Baillie  v,  Nasmith  and  the  Tenants  of  Letham.    January  15, 1674. 

Tenants  were  decreed  to  pay  a  sum  to  the  heritor,  to  be  employed  in  repairing  a  house 
lifeiented  by  a  third  party.  Not  arrestable,  being  destined  for  a  certain  purpose, 
in  which  a  third  party  was  concerned. 

William  Baillie  of  Torwoodhead,  having  arrested  in  the  hands  of  the  Tenants  of 
Letham,  any  sums  due  by  them  to  the  Lord  Forrester,  for  payment  of  a  sum  due  by 
Forrester  to  him,  pursues  now  the  tenants  for  making  furthcoming.  Compearance  is 
made  for  young  Fosso,  donatar  to  his  father's  liferent,  who  hath  right  to  the  rents  of 
Ifrtham,  as  husband  to  the  Lady  Letham,  the  Lord  Forrester's  mother,  and  for  him 
and  the  tenants.  It  was  alleged.  That  the  only  sum  due  by  the  tenants  of  Letham 
to  the  Lord  Forrester,  was,  by  decreet  of  Council  produced,  whereby  the  tenants  were 
decerned  with  the  Lady  Letham  and  her  husband,  to  repair  the  house  of  Letham, 
liferented  by  the  Lady,  betwixt  and  Lammas  thereafter  ;  or  otherwise,  to  pay  to  the 
I«rd  Forrester,  as  heritor  thereof,  3200  merks,  to  be  employed  for  reparation  of  the 
houae ;  which  sum  being,  by  the  decreet,  destined  for  that  particular  use  of  reparation, 
was  not  arrestable,  for  the  Lord  Forrester's  debt,  or  applicable  to  any  other  use ; 
ttpcdally  seeing  not  only  the  Lord  Forrester  himself  was  interested,  but  the  Lady 
liferenter,  and  her  husband,  who  had  the  benefit  of  the  house  when  repaired  ;  so  that 
the  tenants  thought  that  they  were  in  security  to  pay  the  sum  to  Forrester,  even  after 
the  arrestment,  and  had  paid  a  great  part  of  it. 

The  Lords  found.  That  this  sum  being  decerned  and  destined  for  the  particular 
use  of  reparation,  which  did  not  only  concern  the  Lord  Forrester,  but  others,  that  it 
was  not  arrestable  for  Forrester's  debt.        Fd.  Die.  v.  1,  p.  56.    Stair,  v.  2,  p.  253. 
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No.  43.    [707]  Alexander  Alison,  Writer  v.  the  Directors  of  the  African  and 
India  Company.    March  18, 1707. 

A  share  of  the  African  Company,  which,  while  the  Company  subsisted,  was  by  act  of 
Parliament  not  arrestable,  found  arrestable,  the  company  being  dissolved. 

Mr.  James  Erskine,  Lord  Orange,  as  probationer,  reported  Alexander  Alison, 
writer,  against  the  Directors  of  the  African  and  India  Company.  Hary  Crawford 
in  Dundee  having  paid  in  £200  Sterling  as  an  adventurer  in  that  company,  Alexander 
Alison,  as  creditor  to  him,  arrests  it  in  the  directors,  &c.,  their  hands  ;  and  then  pur- 
sues a  furthcoming,  and  likewise  repeats  a  declarator,  that  the  money  stands  affected 
by  his  diligence,  and  must  belong  to  him. — Alleged,  Imo,  That  the  directors  can 
never  be  personally  liable,  but  only  ratione  officii.  2do,  By  the  act  of  Parliament 
establishing  the  company  (act  8th  1695),  the  capital  stock  is  declared  free  of  all  con- 
fiscations, seizures,  arrests,  &c.,  except  only  as  to  the  profits  ;  and  the  patentees  are 
impowered  to  prescribe  rules  for  conveying  and  transmitting  the  shares  of  the  pro- 
prietors ;  and  they  having  ordained  it  to  be  by  real  diligence,  and  transfers,  it  cannot 
be  reached  by  arrestment. — Answered,  So  long  as  the  company  stood,  the  stock  could 
not  be  affected ;  but  now  res  devenit  in  alium  casum,  this  present  Parliament  has 
declared  the  said  company  dissolved  and  at  an  end,  upon  paying  in  the  stock  out  of  the 
equivalent,  which  was  a  casus  incogitattts  at  the  time  of  erecting  the  company ;  and 
therefore,  on  a  supposition  that  it  would  be  perpetual,  the  stock  was  declared  not 
attachable ;  but  now  when  every  proprietor  is  to  draw  out  his  share,  what  more  habile 
and  proper  diligence  than  an  arrestment,  which  is  a  nextis  realis,  and  so  answers  the 
terms  of  the  art  of  Parliament ;  and  esto  it  were  heritable,  yet  even  such  debts,  by  the 
51st  act  1661,  are  affectable  either  by  arrestment  or  adjudication,  if  infeftment  has  not 
followed  thereupon  ;  and  it  were  a  most  tedious  and  expensive  way  to  put  them  to 
an  adjudication  ;  and  lately,  in  the  case  of  Alexander  Stevenson,  merchant  in  Paris, 
a  share  in  the  Newmills  cloth-manufactory  was  found  moveable  and  arrestable; 
and  by  a  declarator,  the  arrester  was  surrogate  in  place  of  the  proprietor  :  And  Dirle- 
ton,  voce  Arrestment  of  Conditional  Debts,  says,  a  creditor  arresting  a  sum  due  upon 
a  wadset  before  redemption  (when  it  is  certainly  not  arrestable),  if  afterwards  there 
be  a  redemption  it  accresces  and  is  preferable  to  a  second  arrester  after  redemption, 
though  this  last  seems  more  formal,  being  then  [708]  made  moveable ;  but  jtts  fuii 
fundatum,  and  the  superveniency  accresces.  So  Stair,  Instit.  Jib.  3,  tit.  1,  §  29,  ob- 
serves out  of  Hope,  that  an  arrestment  of  the  price  of  lands  only  verbally  sold,  from 
which  there  was  loci^  penitenticB  (room  to  resile)  was  sustained,  if  a  written  agree- 
ment afterwards  followed ;  and  even  so  of  arrestments  ourrente  termino. — The 
Lords  found  the  company  not  personally  liable,  but  that  the  arrestment  affected 
the  subject  tanquam  nexus  realis  ;  and  though  they  could  decern  in  the  furthcoming, 
yet  they  decerned  in  the  declarator,  that  the  share  due  to  Crawford  fell  to  Alison,  his 
creditor,  who  had  arrested  it,  and  that  the  directors  ought  to  transfer  it  over  to  him ; 
and  when  the  commissioners  of  the  equivalent  got  the  African  money  paid  in  to 
them,  Alison  had  right  to  claim  Crawford's  share  and  proportion  thereof. 

Fol,  Die.  V.  1,  p.  55.    Fount,  v.  2,  p.  361. 


No.  45.      [709]  Captain  John  Brodie  v.   Mr.   Patrick  Campbell  of  Munzie. 

January  26, 1715. 

The  arrears  of  an  officer's  half-pay  found  to  be  arrestable  ;  in  the  hands  of  the  pay- 
master, who  was  held  to  be  factor,  not  of  the  Colonel  as  an  individual,  but  for 
the  behoof  of  the  officers. 

Captain  Brodie  having  commenced  a  process  against  Lieutenant-Colonel  Hay^ 
of  the  Earl  of  TuUibarden's  regiment ;  during  the  dependency,  arrests  in  Munzie 
(who  had  been  paymaster  to  the  regiment  while  it  stood)  his  hands,  some  arrears 
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dne  to  Hay;  and  after  decreet  obtained  against  the  Lieutenant-Colonel,  having 
insisted  in  a  forthcoming  against  Munzie :  The  question  came  to  be  discust,  How 
far  an  arrestment  in  the  hands  of  the  paymaster  could  affect  money  belonging  to 
the  officers  ? 

[710]  I^  ^^  expected  for  Munzie,  That,  by  the  Roman  law,  such  an  arrestment 
was  so  far  from  being  supported,  that,  by  Nov.  88,  C.  1,  the  user  thereof  was  punish- 
able. And  that  pay  cannot  be  arrested,  appears  further  from  L.  4,  6,  de  exeotU.  ret 
jud.  where  it  is  said,  That  even  ob  rem  judicaJtam  stipendia  retineri  non  possunty  except 
in  subndium ;  dh  n  aliis  rationtbus  exequi  nequeat :  And  much  less,  where  the 
arrestment  is  only  on  a  dependence.  Nay,  according  to  L.  5,  6,  Qu,  respig.  oUig, 
poss.  athletcurum  prcsmia  pignori  dari  non  possunt ;  much  less  then  can  stipendia 
mUitum,  which  only  in  iubsidium  etiam  ob  rem  judicatam  capiuntur.  And  this  is 
also  supported  by  our  acts  of  sederunt  in  annis  1613  and  1626,  whereby  pensions  and 
fees  of  the  king's  public  ministry  and  others,  are  declared  not  arrestable :  Specially 
considering,  their  pay  is  to  be  looked  upon  as  alimentary.  2do,  By  King  William's 
regulations  1695,  founded  on  an  act  of  Parliament,  6to  k  7mo  Ovlidmiy  cap.  7,  the 
pay  of  the  army  seems  not  arrestable,  for  there,  §  9,  it  is  statute,  "  That  all  agents, 
clerks,  &c.,  for,  or  on  the  account  of,  any  Colonel,  or  commanding  Officer,  &c.,  shall, 
before  they  receive  any  pay,  give  bond  to  his  Majesty,  with  two  sufficient  securities  :  " 
The  condition  of  which  bond  is,  to  answer  the  sums  so  by  them  to  be  received,  &c. 
And,  §  10,  it  is  enacted,  "  That  no  Colonel,  officer,  or  agent,  shall,  in  accounts  by 
them  stated,  be  allowed  any  sums  of  money,  upon  pretence  that  they  had  been  by 
them  advanced  or  lent  to  any  officer  or  soldier  thereafter  :  "  So  that  to  imagine  agents 
liable  to  arrestments,  and  at  the  same  time  obliged  to  fulfil  the  conditions  of  the 
bonds  given,  is  to  suppose  manifest  contradictions. 

Replied  for  the  pursuer,  That  the  question  is  not  here  anent  subsistence,  which 
is  indrad  necessary  for  the  pubUc  service,  but  anent  arrears,  which  is  a  subject  over 
and  above  what  is  necessary  for  subsisting  in  the  service,  and  is  arrestable  ;  specially 
when  the  fund  is  still  due  after  the  regiment  is  broken,  and  the  Lieutenant-Colonel 
oat  of  the  service ;  so  that  there  is  no  occasion  of  detaining  it  on  account  of  the 
necessity  of  the  service.  Which  distinction  is  well  established  in  parallel  instances, 
by  the  Lord  Stair's  Institutions,  hb.  3,  tit.  1,  §  37,  where  he  says,  "  That  it  is  a  com- 
petent exception  against  arrestments,  that  the  thing  arrested  is  a  proper  aliment, 
and  not  exceeding  the  measure  of  aliments  ;  and  the  fee  of  a  servant  was  not  found 
arrestable,  in  so  far  as  it  was  necessary  for  the  service  he  was  in ;  but  only  for  the 
saperplus,  more  than  was  necessary  for  his  aliment  in  such  a  service.  July  9,  1668. 
Boag  ctmtra  Davidson,  preceptor  of  Heriot's  Hospital."  *  And  as  to  the  act  of 
Parliament,  and  regulations  above-mentioned,  though  they  can  have  no  influence  on 
this  decision,  being  English  acts  before  the  union  ;  yet  even  they  seem  more  to  favour 
the  pursuer  ;  for  there  it  is  expressly  appointed,  That  the  factors  for  regiments  shall 
issue  forth  their  payments  to  the  officers,  conform  to  their  respective  proportions, 
bat  no  prohibition  of  legal  diligence  against  arrears. 
The  Lords  found  the  sums  in  question  were  arrestable. 

[711]  Another  point  having  fallen  to  be  determined,  viz.  Whether  Munzie  was 
factor  for  the  Colonel  only,  or  both  for  him  and  the  officers  ?  As  to  this,  it  was 
excepted  for  the  defender.  That  he  opponed  his  factory,  in  the  terms  whereof  he  is 
only  liable,  which  is  only  from  the  Colonel,  and  to  whom  alone  he  is  declared  ac- 
countable ;  and,  by  the  foresaid  instructions  by  King  William,  the  factor  is  only  to 
issne  out  the  money  conform  to  his  Majesty's  directions ;  so  that  where  no  such 
directions  were,  it  behoved  to  be  by  the  Colonel,  who  had  the  only  power  to  receive, 
and  was  accountable  to  his  Majesty  for  the  money  of  his  regiment.  And,  though 
others  officers  also  contributed  for  the  agent's  pay,  yet  such  an  office  was  absolutely 
necessary  for  management  of  the  regiment's  affairs. 

Replied  for  the  pursuer.  That  Munzie's  discharge  from  the  Lieutenant-Colonel 
was  opponed,  which  bears  in  terminis,  that  he  hath  made  full  and  complete  payment 
of  what  arrears  he  had  in  his  hands,  notwithstanding  of  arrestments  laid  in  his  hands 
by  the  pursuers.  2do,  Though,  out  of  respect  to  Colonels,  they  have  the  nomination 
of  the  &ctor,  yet  still,  by  the  nature  of  the  trust,  he  was  factor  also  for  the  regiment, 
and  liable  to  count  to  every  officer  for  his  pay,  as  well  as  to  the  Colonel  for  his.    3tio, 

*  Stair,  V.  1,  p.  550,  voce  Psbsonal  and  TRANSMiaSiBLE. 
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The  defender  owned  this  by  clearing  with  the  several  officers,  without  noticing  the 
Colonel,  or  receiving  his  warrant  to  pay  any  of  them.  4to,  There  is  a  decision  of 
the  case  in  tenninis,  20th  February  1712,*  James  Napier  conira  G«orge  Grant,  pay- 
master of  Grant's  regiment ;  where  the  whole  above  defences  were  proponed  and 
repelled. 

The  Lords  found,  That  the  defender  was  factor  for  the  behoof  of  the  officers  at  the 
time  of  the  arrestment,  and  therefore  that  their  money  was  then  arrestable  in  his 
hands. 

Act.  BoswELL. — Alt.  Sb. — Clerk,  Mackenzie. 

Bruce,  Nos.  44,  45,  p.  57. 


No.  47.      Hale,  Minister  of  Linton  v.  His  Creditors.    February  12, 1736. 

Minister's  stipend  arrestable. 

Of  this  date,  I  find  it  marked  in  the  diary,  That,  on  report  of  Lord  Coupar,  the 
Lords  found  a  minister's  stipend  arrestable.  C,  Home,  No.  12,  p.  33. 


No.  49.    [713]  Creditors  of  Bernard   Clunies  v.  Sinclair  and  Her  Husband. 

January  19,  1739. 

In  what  manner  an  arrestment  affects  the  jits  mariti. 

The  question  occurred  with  the  regard  to  a  bond  due  to  a  married  woman,  the 
annualrents  of  which  belonged  to  her  husband,  if  an  arrestment  for  his  debt,  laid 
on  in  the  debtor's  hands,  did  affect  the  j%i8  mariti,  or  the  annualrents  only  due  at 
the  date  of  the  arrestment  1 — The  Lords  found  that  the  arrestment  carried  no 
more  than  the  annualrents  that  were  fallen  due,  and  the  current  term  ;  and  the  reason 
given  for  it  was,  that  arrestment  can  carry  nothing  but  what  is  due  to  the  common 
debtor,  when  it  is  laid  on,  not  being  of  the  nature  of  an  inhibition  to  affect  adquirenda ; 
that  the  proper  diligence  in  this  case,  is  an  adjudication  against  the  husband,  in 
whom  the  jus  mariti  subsists.  Fol.  Die.  v.  1,  p.  55. 


No.  52.     <         [716]  Competition  Robert  Rae,  &c.,  with  John  Neilson,  Ac. 

November  19,  1742. 

It  is  competent  to  affect  the  interest  of  a  partner,  in  a  copartnery,  by  arrestment. 
Arrestment  in  the  hands  of  the  other  partners  will  affect  this  interest,  tho'  the 
subjects  of  their  copartnery  should  be,  at  the  date  of  the  arrestments,  abroad ; 
provided  they  be  afterwards  made  good  to  the  company. 

Robert  and  James  Robertsons  entered  into  a  company-trade  with  Greorge  Bogle, 
&c.,  merchants  in  Glasgow,  for  a  particular  negociation,  the  import  of  which  was, 
that  they  should  send  out  certain  cargoes  of  goods  for  building  a  ship  in  Boston  in  New- 
England,  and  the  remainder  upon  merchandize  to  be  loaded  aboard  that  ship,  and 
others  which  should  be  hired ;  with  the  proceeds  whereof  new  adventures  outward 
were  to  be  carried  on  in  a  running  trade,  for  the  profit  of  the  joint  adventurers  :  All 
which  was  to  be  managed  under  the  direction  of  certain  supercargoes  to  be  sent  abroad 
to  reside,  and  of  others  who  were  to  accompany  the  goods.  This  joint  trade  continued 
for  some  years,  when  James  Robertson  having  died,  and  Robert  Robertson  become 

*  Examine  General  List  of  Names. 
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bankrupt,  some  of  their  creditors  arrested  in  the  hands  of  George  Bogle,  &c.  the  other 
joint  adrentorers  with  the  Kobertsons,  and  likewise  used  arrestment  at  the  market- 
cross  of  Edinburgh,  pier  and  shore  of  Leith,  in  the  hands  of  certain  factors  for  the  two 
Robertsons  residing  abroad,  in  whose  custody  they  supposed  their  debtors'  effects 
might  be  lodged. 

In  the  course  of  the  furthcoming,  which  was  brought  at  the  instance  of  the  creditors 
who  had  used  arrestment,  Messrs.  Bogle,  &c.  (who  raised  a  multiplepoinding),  emitted 
a  declaration,  giving  a  detail  of  the  joint  adventures  in  trade,  that  they  had  with  the 
two  Robertsons ;  and  declared,  that  at  the  time  of  the  arrestments,  they  were  not 
debtors  to  the  Robertsons  ;  on  the  contrary,  they  were  debtors  to  the  last  adventure 
in  £300  Sterling  :  That  the  declarants  had  disposed  of  the  ship  and  cargo  at  the  par- 
ticular rates  specified  in  their  declaration  ;  and  that  there  were  certain  sums  for  which 
thdr  factors  abroad  were  accountable  to  the  partners. 

And  this  declaration  was  held  as  evidence,  by  all  parties,  of  the  interest  which 
the  Robertsons  had  in  their  adventure  with  Messrs.  Bogle,  &c. 

The  creditors  of  the  Robertsons,  who  had  neglected  to  use  arrestment,  objected 
to  the  furthcoming  ;  Imo,  That  the  partners,  in  the  present  case,  were  not  only  not 
^ected  into  a  body-politic,  or  corporate,  but  that  there  was  not  even  a  contract  of 
copartnery  among  them  :  So  that  it  was  new  to  consider  this  copart-[717]-ner8hip 
as  an  universiUu,  as  a  right  vested  in  the  partners  as  a  body  corporate,  and  afiectable 
by  one  diligence.  2do,  It  was  objected,  That,  at  the  date  of  the  arrestment,  no  part 
of  Robert's  share  was  in  the  hands  of  the  partners,  and  that  the  stile  of  an  arrestment 
directs  the  arrestee  to  detain  in  his  hands  such  liquid  sums  of  money  as  he  owes  to  the 
arrester's  debtor,  and  such  goods  belonging  to  the  debtor  as  he  has  in  his  possession. 
Now,  none  of  the  partners  were  debtors  to  Robert  in  one  shilling,  at  the  date  of  the 
arrestment;  consequently,  there  was  nothing  in  their  hands  that  could  be  attached 
or  secured  thereby.  Nor  could  it  alter  the  case,  that  they  had  several  parcels  of  goods 
in  foreign  parts  common  with  Robert,  and  several  other  goods  on  ship-board,  also 
intended  for  foreign  parts,  in  common  with  him  ;  for  this  did  not  put  Robert's  goods 
in  their  possession  or  custody,  nor  indeed  under  their  power.  Neither  can  it  make 
any  alteration,  that  some  of  the  goods  de  facto  came  home,  which  the  partners  sold  for 
t^e  conunon  account ;  and  that,  if  the  goods  that  are  still  in  foreign  parts  come  safely 
home,  and  come  into  the  partners  hands,  there  will  be  a  certain  share  thereof  the 
property  of  Robert.  For  an  arrestment  does  not  reach  cuiquirenda  ;  it  affects  only  the 
debts  or  goods  of  the  debtor,  due  by,  or  in  the  hands  of  the  arrestee,  at  the  date  of  the 
arrestment.  Lastly,  Supposing  there  had  been  a  proper  copartnery  in  this  case,  which 
was  dissolved  by  the  death  of  James,  and  the  bankruptcy  of  Robert  quoad  their  interest, 
and  that  the  copartnery  subsisted  in  the  remaining  partners,  subject  to  the  balance 
of  the  stock  belonging  to  James  and  Robert,  after  payment  of  the  debts  due  by  them 
8e?eraUy  to  the  copartnery,  yet  such  interest  is  not  affectable  by  arrestment ;  it  is 
n«thcr  a  liquid  debt,  nor  moveable  goods  belonging  to  the  debtor,  but  is  a  sort  of 
univemto,  consisting  possibly  of  heritable  debts  due  to  the  partners.  And  the  claim 
of  the  Robertsons  is  a  balance  arising  upon  the  whole,  after  payment  of  the  company- 
debts  ;  and  therefore  is  the  proper  subject  of  an  adjudication,  but  not  of  an  arrestment, 
which  affects  only  liquid  debts,  or  corpora  mobilia. 

Answered  for  the  creditors,  pursuers  of  the  furthcoming.  That,  if  the  effects  of  a 
copartsier  could  not  be  attached  by  an  arrestment  in  the  hands  of  the  managers  of  a 
copartnery  (who  had  the  power  to  sell  and  dispose  of  the  goods,  &c.)  our  law  would 
be  extremely  deficient ;  but  as  any  one  partner  may  sue  the  rest  to  account,  so  every 
creditor  of  his  may  do  the  same  for  recovering  the  sums  due  to  him. 

Neither  was  there  any  necessity  for  a  charter  to  create  a  body-politic,  or  a  contract 
in  writing ;  consent  is  siidficient  for  this  purpose,  and  the  actings  of  the  several  partners 
is  snfficient  evidence  of  that  consent.  What  was  advanced  by  each  partner  became 
common  stock ;  debts  contracted  for  carrying  on  the  company  concerns  bound  the 
whole ;  books  were  kept :  And  if  these  circumstances  do  not  infer  a  co-partnery,  so 
as  the  managing  partners  should  be  accountable  to  the  other  partners  (or  their  creditors 
doing  diligence)  for  the  profits,  the  pursuers  do  not  know  what  will. 

[718]  As  to  the  second  objection,  it  was  answered.  That  the  surviving  partner, 
having  the  power  and  command  over  the  subject  of  the  co-partnery,  wherever  the  same 
might  be  lodged  for  the  time,  the  case  was  the  same  as  if  the  whole  had  been  in  their 
custody,  and  so  subjected  to  the  arrestment.    In  the  same  manner,  the  custody  of 
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the  supercargoes  abroad,  or  in  their  ships  at  sea,  who  were  accountable  to  the  surviving 
partners,  or  their  constituents,  must  be  deemed  in  law  the  custody  o{  the  conatituentB 
themselves ;  as  much  as  goods  consigned  to  a  merchant  in  Edinburgh,  though  the  goods 
I7  at  Lcith,  in  cellars  and  warehouses,  of  which  his  servants  have  the  keys,  will  be 
constructed  in  the  custody  of  the  merchant  himself;  and  an  arrestment  in  the 
merchant's  hands  for  the  debt  of  the  consigner  will  reach  such  goods.  See  a  late  case 
betwixt  Sir  Hary  Innes  and  the  Creditors  of  Gordon,  No.  51,  p.  715. 

And,  with  respect  to  the  last  objection,  it  was  answered,  That  the  surviving  partnen 
have  declared,  that  the  subject  of  the  co-partnery  consisted  in  moveables ;  and 
although,  in  some  respect,  the  co-partnery  may  go  under  the  name  of  an  universitas, 
while  it  subsists,  yet  when  it  is  at  an  end,  and  that  there  is  a  necessity  for  the  division 
of  the  subject  of  the  co-partnery,  as  in  the  present  case,  so  as  that  the  company  debts 
must  be  paid  o£E,  and  each  partner  have  his  share  in  the  free  profit,  it  remains  no  more 
an  universitas ;  but  the  case  falls  to  be  considered,  as  if  there  was  an  actual  division, 
and  each  partner's  share  was  ascertained,  which  is  the  purpose  of  the  present  action. 
See  18th  March  1707,  Alison,  No.  43,  p.  707.  The  only  habile  diligence  therefore  in 
this  case  is  arrestment,  and  not  an  adjudication. 

The  Lords  found  it  was  competent  for  the  creditors  of  Robert  and  James  Robertsons, 
the  two  bankrupt  partners,  to  affect  the  debtors  interest  in  the  co-partnery  by  arrest- 
ment, and  that  the  arrestments  used  in  the  hands  of  George  Bogle,  &c.,  the  remaining 
partners,  did  habily  affect  the  same,  notwithstanding  the  subjects  of  their  co-partnery 
were,  at  the  date  of  the  arrestments,  in  the  hands  of  the  company's  supercargoes  at 
sea,  or  of  their  factors  abroad ;  and  found  the  same  Uable  to  be  made  furthcoming 
by  the  said  partners  to  the  creditors  arresters,  so  far  as  the  same  have  been  made  good 
to  the  company  by  the  said  supercargoes  or  factors.  C.  Home,  No.  209,  p.  347. 


No.  55.    [723]  Nbilson  and  Mubdoch  v,  Colquhoun  and  Rab.    January  22,  1745. 

One  partner  of  a  company  named  another  his  executor,  and  died.  Arrestments  in  the 
hands  of  their  partners  in  trade,  found  to  affect  the  shares  both  of  the  deceased 
and  of  the  executor.    See  No.  52,  p.  716. 

James  Robertson,  merchant  in  Glasgow,  named  his  uncle,  Robert  Robertson, 
merchant  there,  his  executor  ;  and,  of  the  same  date,  specially  disponed  to  him  his 
whole  subjects,  for  the  behoof  of  his  children. 

It  appearing,  on  James's  death,  that  he  was  broke,  Robert  being  in  the  same 
circumstances,  gave  up  the  whole  effects  to  the  creditors,  who  chose  John  Neilson, 
merchant,  and  Robert  Murdoch,  writer  in  Glasgow,  their  trustees,  and  he  having 
died,  the  said  trustees  confirmed  his  effects,  and  also  those  of  James,  notwithstanding 
his  disposition  to  his  uncle  was  special,  the  same  being  in  trust  for  his  children. 

On  the  same  day  of  the  surrendry  made  by  Robert,  Agnes  Colquhoun  and  John 
Rae  of  Little  Govan,  creditors  of  both  the  Robertsons,  arrested  in  the  hands  of  their 
partners  in  trade  ;  whereupon  it  came  to  be  a  question,  How  far  arrestments  laid  on 
for  debts  as  Roberts,  and  of  effects  as  belonging  to  him,  could  affect  James's  interest 
in  the  copartnery. 

The  Lord  Ordinary,  18th  December  1744,  "  having  considered  the  disposition  by 
James  to  Robert,  and  accepted  of  by  Robert,  whereby,  for  the  reasons  therein- 
mentioned,  he  specially  conveyed  to  Robert,  every  subject  belonging  to  him,  and 
particularly  his  share  of  stock  with  the  said  Robert,  in  company  with  George  Bogle 
and  John  Jamieson,  partners  in  the  West-India  and  Virginia  trade  ;  and  that  for  the 
behoof  of  the  said  James's  creditors,  and  of  his  children,  as  to  the  residue  :  Found, 
That  Robert  and  James  Robertsons,  being  jointly  and  severally  bound  in  the  debts 
pursued  for,  the  arrestments  proceeding  thereon,  in  the  hands  of  Bogle  and  Jamieson, 
the  other  partners,  albeit  after  the  death  of  James,  did  no  less  affect  the  interest  of 
James  than  that  of  Robert  in  the  copartnery  ;  and  therefore  preferred  the  arresters." 

The  Lords  refused  two  reclaiming  bills  successively,  and  adhered. 

Petitioner,  H.  Home. — Clerk,  Justice. 

D.  Falconer,  v.  1,  p.  49. 
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No.  58.    [729]  Simon  Holiday  v.  Hugh  M'Eaile,  Writer  in  Edinburgh,  and  one  of 
the  Principal  Keepers  of  the  Parliament- House.     February  23, 1773. 

The  rents  of  booths,  or  shops,  in  the  outer  parliament-house,  part  of  the  dues  of  one  of 
the  principal  keepers  of  the  parliament-house,  found  to  be  arrestable. 

Holiday,  creditor  to  M'Kaile  in  the  sum  of  £300  Sterling,  by  bill  accepted  along 
with  his  son,  laid  arrestments  in  the  hands  of  the  possessors  of  some  booths,  or  shops, 
m  the  outer  parliament-house,  and  insisted  in  a  furthcoming. 

Pleaded  by  M*Kaile,  Salaries  of  offices  and  fees  of  servants  are  not  affectable  by 
arrestment,  except  in  so  far  as  they  exceed  the  bounds  of  a  reasonable  aliment,  to  be 
estimated  by  the  nature  of  the  office  in  the  one  case,  and  the  condition  of  the  service 
in  the  other. 

The  right  the  defender  has  to  these  rents  arises  from  his  office  of  one  of  the  keepers 
of  the  parliament-house,  the  emoluments  of  which  are  inconsiderable  ;  the  fixed  salary, 
by  the  stated  particulars  thereof,  amounting  to  little  more  than  £20  Sterling  yearly 
to  each  of  the  joint  keepers,  which  is  made  up  in  part  by  rents  of  the  booths,  or  shops, 
in  the  outer  parliament-house,  the  half  whereof  comes  to  £9  Sterling  :  Besides  which 
fixed  income,  there  are  several  small  fees  annexed  to  the  office. 

It  will  not  be  said  that  twenty  pounds  Sterling  yearly  exceeds  the  bounds  of  a 
reasonable  aliment  for  a  man  who  bears  a  considerable  office  about  the  Court.  It  is 
clear,  therefore,  that  the  emoluments  of  this  office,  without  distinction,  whether  they 
arise  from  the  rents  of  shops,  or  from  any  of  the  other  articles  stated,  are  strictly 
alimentary,  leaving  no  surplus,  such  as  can  be  attached  by  the  diligence  of  creditors. 

Farther,  it  cannot  be  denied  that  this  aliment  is  lawfully  constituted.  The 
defender  was  admitted  to  his  office  by  the  Court,  upon  a  leet  presented  by  the  Magis- 
trates of  Edinburgh ;  and  his  admission  is  inserted  in  the  books  of  sederunt.  In 
every  particular,  therefore,  do  the  rents  in  question  fall  under  the  description  given 
bj  lawyers  of  an  alimentary  fund  that  may, not  be  arrested. 

In  the  beginning  of  this  century,  a  question  occurred,  whether  the  fees  of  a  com- 
missioner in  Parliament  could  be  arrested  ?  It  was  argued  for  the  creditors,  that, 
although  pensions  granted  by  the  King,  the  salaries  of  his  Ministers  of  State,  and 
servants,  could  not  be  arrested,  yet  that  was  only  in  consequence  of  the  act  of  sederunt, 
June  11, 1613  ;  and  that  the  fees  of  Commissioners  in  Parliament  are  not  mentioned 
in  the  act ;  nevertheless,  the  Lords  found  the  arrestments  unwarrantable,  and  ordained 
them  to  be  loosed,  without  caution  or  consignation  ;  Forbes,*  March  18, 1707,  Molison 
sapplicant.  In  the  present  instance,  if  the  pursuer  is  at  liberty  to  arrest  the  rents  of 
the  shops,  which  are  one  half  of  the  salary,  he  must  be  at  equal  liberty  to  arrest  the 
whole  from  year  to  year.  If  he  be  allowed  to  arrest  one  half  of  the  salary,  the  defender 
will  not  be  in  a  condition  to  attend  the  service  of  the  Court  in  a  suitable  manner  ;  if 
he  arrests  the  whole,  he  cannot  attend  it  all. 

[730]  Answered,  The  general  rule  in  law  is,  that  every  man's  effects,  of  whatever 
kind,  are  subject  to  pay  his  debts.  The  only  exemption  of  funds  not  specially  de- 
dared,  and  bearing,  in  gremio  of  the  right,  to  be  alimentary,  is  that  mentioned  in  the 
act  of  sederunt  1613,  recited  by  Spotiswood,  voce  Pension,  and  what  is  contained  in 
the  act  of  sederunt,  February  27, 1662,  reciting  one  in  1626. 

In  the  present  case,  there  is  no  declaration  whatever  that  the  perquisites  of  this 
office,  which  does  not  yield  less,  communibiLS  annis,  than  £50  Sterling,  shall  be  held 
alimentary ;  far  less,  that  the  shop-rents,  amounting  to  but  £9  out  of  £50,  shall  be 
deemed  such.  And,  in  their  own  nature,  it  is  impossible  they  can  be  viewed  as  ali- 
mentary, from  this  simple  consideration,  that  they  are  not  paid  per  advance.  The 
state  of  this  process  demonstrates,  that  they  are  not  absolutely  necessary  for  the 
defender's  support ;  and,  as  the  other  perquisites  are  more  than  sufficient  to  maintain 
him,  compared  with  what  ought  to  be  held  alimentary  in  a  question  with  a  creditor, 
there  is  not  the  smallest  ground  for  finding,  that  the  rents  in  question  are  not  attached 
by  the  pursuer's  arrestments. 

It  may  be  proper  that  the  Court  should  have  an  officer  of  this  kind  ;  but  it  is  of 
much  more  consequence  to  show,  that  no  office  whatever  can  be  a  shelter  to  injustice. 

*  Page  155,  wcc  Pbbsonal  and  Tbansmissible. 

MOR.  I.  4 
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If  Mr.  M'Kaile  should  not  be  in  capacity  to  attend,  the  office  will  still  subsist,  though 
the  Court  may  have  another  incumbent.  His  being  an  officer  of  Court,  therefore,  can 
make  no  alteration  in  the  present  question. 

It  was  indeed  found,  that  the  fees  paid  by  a  borough  to  a  commissioner  in  Par- 
liament were  not  arrestable  ;  but  that  proceeded  chiefly  on  this  consideration,  that 
the  commissioner  was  entitled  to  the  privileges  of  Parliament ;  and  the  fees  being  paid 
only  during  his  attendance  in  Parliament,  he  was  to  be  held  as  attending  in  considera- 
tion of  them  ;  and,  therefore,  could  not  be  deprived  of  them. 

In  fine,  the  pursuer  knows  of  no  privilege  indulged  in  this  respect  to  any  officer 
whatever.  The  Court  have  solemnly  decided  in  the  case  of  an  officer  in  the  army, 
that  the  arrears,  which  are  in  effect  part  of  the  pay,  are  arrestable,  January  26,  1715, 
Brodie  contra  Campbell,  No.  45,  p.  709  ;  and  in  the  case  of  Hale,  minister  of  Linton, 
contrahis  Creditors,  February  12,  1736,  found  a  minister's  stipend  arrestable,  No. 47, 
p.  711. 

The  Lords  repelled  the  objections  to  the  arrestments. 

Act.  Alex.  Murray. — Alt.  Geo.  Ferguson. — Clerk,  Tait. 

WaUace,  No.  61,  p.  150. 


No.  59.    Humphry-Bland  Gardiner  v.  George  Spalding.    November  30,  1779. 
Arrestment,  not  a  habile  mode  of  affecting  the  reversion  of  an  estate  sold  judicially. 

Mr.  Gardiner  was  a  personal  creditor  of  Spalding  of  Ashintilly,  whose  estate  was 
sold  by  judicial  sale  ;  and  it  being,  after  payment  of  the  heritable  debts,  suf- 
[731]-ficient  to  yield  a  reversion,  Mr.  Gardiner  used  arrestment  in  the  hands 
of  the  purchaser.  To  this  arrestment  it  was  objected.  That  the  only  competent 
mode  of  a£Eecting  the  reversion  of  the  price  was  by  adjudication  ;  and 

The  Lords  found,  "  That  an  arrestment  is  not  a  habile  way  of  attaching  or  affecting 
the  reversion  of  a  bankrupt  estate,  sold  under  the  authority  of  this  Court,  in  the  hancb 
of  the  purchasers  thereof." 

Lord  Ordinary;  Westhall. — Act.  G.  Fergusson. — Alt.  Nairn. 

Stewart.  Fd.  Die,  v.  3,  p.  40.     Fac.  Cd.  No.  92,  p.  177. 


No.  66.  [736]  Hunter  v.  Lees.    January  19,  1733. 

A  person  let  a  part  of  his  cellar.  He  had  tobacco  in  his  own  distinct  part  of  it.  The 
tenant  sometimes  kept  the  key  :  Found,  that  an  arrestment  of  the  tobacco  in 
the  hands  of  the  tenant,  while  he  had  the  key,  was  inept. 

A  merchant,  proprietor  of  a  cellar  in  which  he  had  hogsheads  of  tobacco,  let  out 
the  half  of  the  cellar  to  a  neighbouring  merchant ;  and  they  had  a  common  key,  which 
sometimes  the  one  and  sometimes  the  other  kept,  as  their  purposes  required.  At  a 
time  when  the  key  happened  to  be  in  the  tenant's  possession,  an  arrestment  was  laid 
in  his  hands  by  a  creditor  of  the  proprietor  of  the  cellar,  who  had  his  own  tobacco  in 
that  half  of  the  cellar  which  was  not  set.  In  a  competition  betwixt  the  arrester  and 
a  voluntary  assignee,  whose  right  was  posterior  to  the  arrestment,  the  Lords  found 
the  arrestment  an  inept  diligence,  because  the  arrestee  was  not  custodiar  of  the 
tobacco,  or  in  any  proper  sense  a  possessor,  so  as  to  be  liable  to  any  action  for  delivery 
or  making  furthcoming.  Fol.  Die,  v.  1,  p.  56. 
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No.  74.  [742]  John  Campbell  v.  Joseph  Faikney.    December  12, 1752. 

Arrestment  used  in  the  hands  of  the  trustees  of  the  debtor  to  the  common  debtor,  upon 
which  decree  of  furthcoming  was  taken  against  the  constituent,  found  not  good. 

Joseph  Austin  of  Kilspindy  granted  a  promissory  note,  dated  at  London,  for 
£50,  payable  to  David  Graham,  merchant  in  London.  Austin,  having  put  his  estate 
into  the  hands  of  trustees,  went  abroad.  John  Campbell,  cashier  of  the  Eoyal  Bank 
of  Scotland,  raised  a  process  against  David  Graham  for  payment  of  certain  debts  ;  and 
upon  the  dependence  arrested,  not  in  the  hands  of  Austin,  the  debtor  of  Graham,  but 
m  those  of  Austin's  trustees.  Thereafter  Campbell  having  obtained  a  decreet  of 
constitution  against  Graham  his  debtor,  raised  a  furthcoming  against  Austin's  trustees, 
and  also  against  Austin  himself,  who,  by  this  time,  had  returned  to  Scotland ;  but 
he  took  the  decreet  of  furthcoming  against  Austin  only,  not  against  the  trustees. 

The  promissory  note  in  question  had  been  indorsed  by  a  blank  indorsation  to 
Andrew  Pringle,  merchant  in  London ;  but  whether  before  or  after  the  arrestment,  did 
not  appear.  Andrew  Pringle  sold  the  note,  as  it  stood,  without  indorsing  his  own 
name  upon  it,  to  Joseph  Faikney,  merchant  in  London :  this  was  after  the  date  of  the 
arrestment.  In  a  multiplepoinding,  at  the  instance  of  Austin,  Faikney,  the  indorsee, 
objected  to  Campbell's  arrestment,  that  it  was  null  and  void,  because  used  not  in  the 
hands  of  Austin,  the  debtor  to  Graham,  but  in  the  hands  of  Austin's  trustees  ;  for  that 
such  an  arrestment  was  no  better  than  if  used  [743]  in  the  hands  of  Austin's  factor  : 
the  trustees  might  be  debtors  to  Austin,  but  were  not  so  to  Graham. 

2do,  The  decreet  of  furthcoming  was  informal,  in  so  far  as  it  was  obtained,  not 
against  the  trustees  in  whose  hands  the  arrestment  was  laid,  but  against  Austin,  in 
whose  hands  no  arrestment  was  laid. 

Answered  for  the  arrester.  That  the  trustees  and  Austin  were  eadem  persona  ;  and 
the  trustees  being  debtors  to  Austin,  must  be  considered  as  debtors  to  Graham  :  This 
will  also  account  for  the  taking  the  decreet  against  Austin  himself,  who  acknowledged 
his  having  granted  the  note. 

There  were  also  other  points  argued  ;  particularly  this,  viz.  Whether  the  pro- 
missory note  in  question,  because  granted  in  England,  where  promissory  notes  have 
the  hke  privileges  as  bills  of  exchange,  should  therefore  be  considered  as  if  it  had 
heen  a  bill  ?  Many  of  the  judges  gave  their  opinion  in  the  affirmative  ;  but  it  being 
moved  by  one  of  the  judges,  to  put  the  question  only  upon  the  objection  to  the  arrest- 
ment, 

The  Lords  sustained  the  objection  to  John  Campbell's  arrestment,  and  therefore 
preferred  Joseph  Faikney  the  indorsee. 

For  the  arrester,  Ja.  Ferguson. — For  the  indorsee,  H.  Home. — Clerk,  Gibson. 

Wd.  Stewart.  Fac.  Cd.  No.  44,  p.  64. 


No.  77.    [745]  Andrew  Stalker,  Merchant  in  Glasgow  v.  Andrew  Aiton,  Merchant 

there.     February  9,  1759. 

Arrestment  in  the  hands  of  a  person  to  whom  goods  are  consigned  being  used  before  the 
goods  come  to  his  possession,  not  competent.  Goods  put  into  the  hands  of  a 
trustee,  to  be  sold  and  applied  for  behoof  of  creditors,  being  sold ;  arrestment  in  the 
trustee's  hands,  cannot  prevent  him  from  making  the  intended  division  of  the 
price. 

In  February  1754,  John  Trotter  having  carried  to  Jamaica  a  cargo  of  goods,  insured 
them  in  Stalker's  office.  The  price  of  insurance  amounted  to  £57,  12s.  SterUng,  for 
which  he  granted  bills  on  London.     The  bills  were  protested  for  not  acceptance. 

In  July  thereafter,  Trotter  sent  a  cargo  of  sugars  from  Jamaica  to  Leith,  con- 
signed to  Aiton  at  Glasgow,  and  to  Mitchell  at  Leith.     He  inclosed  the  invoices  and 
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bills  of  loading  in  a  letter  to  Aiton  ;  and  desired  him,  "  when  he  received  the  proceeds 
of  the  cargo,  to  discharge  certain  bills  and  accounts  due  by  him  in  Scotland,  as  far  as 
the  proceeds  would  go."  And  to  the  letter  he  subjoined  a  fist  of  the  creditors  to  whom 
these  bills  and  accounts  were  due,  in  which  Mr.  Stalker  is  set  down  as  one.  Mr.  Aiton 
was  likewise  desired  to  insure  the  cargo  ;  which  he  did  in  his  own  name. 

Before  the  arrival  of  the  sugars,  Mr.  Stalker,  in  October  1754,  arrested  them  in 
the  hands  of  Aiton,  as  the  effects  of  Trotter,  his  debtor. 

After  the  arrival  of  the  sugars  at  Leith,  Mr.  Aiton,  in  February  1755,  made  out  an 
account  of  the  proceeds  of  the  cargo,  and  allotted  to  each  of  the  creditors  a  certain 
share  thereof,  corresponding  to  their  debts  ;  by  which  the  whole  was  exhausted,  and 
there  remained  due  to  the  creditors  considerable  sums. 

All  the  creditors  agreed  to  accept  of  this  dividend  except  Stalker ;  and  Aiton 
granted  an  obligation  to  the  other  creditors  to  pay  them  their  shares  of  it. 

[746]  Before  Aiton  had  paid  the  other  creditors,  Stalker  executed  another  arrest- 
ment in  his  hands  ;  and  on  both  arrestments  raised  a  process  of  furthcoming. 

Pleaded  for  Aiton,  the  arrestee.  That  the  first  arrestment  was  inept  and  inefEectual, 
as  it  was  laid  on  in  his  hands  before  he  was  in  possession  of  any  of  the  common  debtor's 
e£Eects. 

That  the  second  arrestment  was  likewise  ineffectual,  as  it  was  not  executed  till 
after  Mr.  Aiton  became  bound  to  pay  the  dividends  agreed  upon  to  the  other  creditors 
out  of  the  proceeds  of  the  cargo.  They  had  thereby  acquired  such  a  right  to  the 
proceeds  of  this  cargo,  that  it  could  not  be  affected  by  Stalker's  after  arrestment. 

Pleaded  for  Stalker,  the  arrester.  That,  at  the  date  of  the  first  arrestment,  the 
arrestee,  Mr.  Aiton,  was  in  the  legal  and  civil  possession  of  the  cargo.  It  was  con- 
signed to  him;  he  had  insured  it  in  his  own  name ;  he  could  have  sold  it  before  it  arrived, 
and  vested  the  property  of  the  goods,  or  of  the  sum  insured,  in  the  purchaser,  although 
he  had  not  then  obtained  the  natural  possession  of  them :  these  effects  therefore  being 
in  his  possession,  were  subjected  to  diligence  by  arrestment  in  his  hands,  and  were 
properly  arrested.  Thus  it  was  decided,  19th  November  1742,  in  the  case  Rae  cantru 
Nielson,  No.  52,  p.  716,  that  an  arrestment  laid  on  in  the  hands  of  one  copartner,  by 
the  creditor  of  another  copartner,  was  effectual  to  attach  the  copartnery  goods,  although 
the  arrestee  was  not  in  the  natural  possession  of  them.  And  in  the  case,  13th  February 
1740,  Sir  Harry  Innes  corUra  the  Creditors  of  Ludovick  Gordon,  No.  51,  p.  715,  the 
LordB  preferred  an  arrestment  laid  on  in  the  hands  of  an  indorsee  to  a  bill  in  trust 
for  the  common  debtor,  to  a  posterior  one  laid  on  in  the  same  hands  after  the  bill  was 
paid,  and  the  money  thereby  in  the  indorsee's  possession. 

2dly,  That  the  arrestee's  becoming  bound  to  pay  the  dividends  to  the  creditors, 
did  not  transfer  the  property  of  the  subjects  ;  they  continued  in  bonis  of  the  common 
debtor  Trotter,  subject  to  be  attached  by  legal  diligence.  By  the  commission  and 
consignment,  Aiton  was  desired  to  pay  the  proceeds  of  the  cargo  to  the  creditors,  only 
so  soon  as  they  were  put  into  his  hands.  He  was  not  desired,  by  anticipation,  to 
interpone  his  own  obligation  ;  by  so  doing  he  acted  beyond  his  commission  ;  and  such 
actings  cannot  have  any  effect ;  they  cannot  obstruct  or  defeat  the  operation  of  the 
second  arrestment  laid  on  in  the  arrestee's  hands,  while  he  was  in  the  natural  possession 
of  the  common  debtor's  effects,  the  price  of  the  cargo. 

Answered,  That  the  j&rst  decision  did  not  apply  to  the  present  case.  Every  co- 
partner is  considered  as  proprietor,  and  in  possession  of  the  whole  company-goods, 
wherever  they  are  situated  ;  arrestment  therefore  is  properly  executed  against  any  of 
the  partners,  and  will  affect  the  goods  of  the  copartnery  ;  but  goods  consigned  to  a 
trustee  or  factor,  as  in  the  present  case,  are  not  considered  to  be  in  his  hands  until  he 
is  in  the  natural  possession  of  them,  and  till  then  they  are  not  arrestable  in  his  hands. 

[747]  Neither  does  the  second  decision  apply  to  the  present  case.  For  though  biDs 
or  goods  consigned  for  the  behoof  of  the  common  debtor  may  be  subjected  to  the 
arrestment  of  his  creditors,  yet,  when  they  are  consigned  for  payment  of  certain 
creditors,  the  property  is  so  much  transferred  to  those  creditors,  that  the  goods  are 
not  liable  to  diligence  by  arrestment  at  the  instance  of  other  creditors.  This  was  so 
determined  in  a  case,  December  1726,  Jamieson  contra  Leckie,  No.  46,  p.  711. 

"  The  Lord  Kames  Ordinary  found.  That,  in  October  1754,  the  date  of  the  pursuer's 
ffrst  arrestment,  Andrew  Aiton  had  no  such  possession  of  the  goods  as  to  make  the 
arrestment  in  his  hands  a  habile  diligence  for  affecting  the  same  :  And  with  respect 
to  the  second  arrestment,  laid  on  in  Mr.  Aiton's  hands  after  he  became  bound  to  the 
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creditors  to  divide  the  proceeds  of  the  cargo  amongst  them,  found,  That  Mr.  Aiton  was 
not  interpelled,  by  the  said  arrestment,  from  making  payment  to  the  creditors  in 
pursuance  of  his  obligation.  And  the  Lords,  on  advising  a  reclaiming  petition  and 
answers,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Fd.  Die,  V.  3,  p.  41.    Fac.  Cd,  No.  166,  p.  295. 


No.  84.        [759]  John  Grierson  v.  John  Bamsay.    February  25, 1780. 

Arrestment,  the  habile  diligence  for  affecting  the  price  of  heritable  subjects  in  the 
hands  of  a  trustee  for  creditors. 

John  Dickson,  for  behoof  of  his  creditors,  conveyed  his  heritable  estate  to  a  trustee  ; 
and  in  a  deed  of  accession  to  this  conveyance  all  his  creditors  concurred.  But  the 
trust-right  did  not  specify  the  debts,  nor  was  the  trustee  infeft. 

One  of  these  creators  was  Ebenezer  Hepburn ;  to  whom,  again,  Grierson  was  a 
creditor. 

After  the  trust  conveyance,  but  before  the  trustee  had  proceeded  to  sell  those 
subjects,  Grierson  laid  an  arrestment  in  his  hands ;  and,  when  the  sale  was  over, 
insisted  in  a  process  of  furthcoming.  In  this  action  he  was  opposed  by  Ramsay, 
in  the  character  of  trustee  for  the  creditors  of  Hepburn,  who  had  likewise  become 
bankrupt ;  Ramsay  objecting  that  the  arrestment  was  inept,  first,  because  it  had 
not  been  used  in  the  hands  of  the  common  debtor  himself,  but  only  of  his  trustee ; 
and,  2dly,  because  no  moveable  effects  remained  at  the  time  in  the  trustee's  pos- 
[TGOl-session ;  and  though  he  was  vested  in  the  heritable  subjects,  yet  that  these 
could  not  be  attached  by  that  personal  diligence. 

The  Court  had  no  difficulty  in  repelling  the  first  objection  ;  but,  with  respect  to 
the  second,  they  ordered  a  hearing  in  presence  on  this  point, ''  How  far  an  arrestment 
in  the  hands  of  a  trustee,  to  whom  an  heritable  estate  is  disponed  for  payment  of 
cieditors,  is  a  habile  mode  of  diligence  to  affect  the  proportion  of  the  price  of  said 
estate  corresponding  to  the  debts  due  to  any  of  the  creditors,  though  the  estate  was 
not  sold  at  the  time  of  the  arrestment." 

Pleaded  for  Ramsay  against  the  arresting  creditor.  No  heritable  subject  is  arrest- 
able. Prior  to  the  statute  1661,  cap.  32,  which  declared  bonds  bearing  annualrent 
moYeable,  except  quoad  fiscum  et  rdictam,  such  bonds  could  not  be  arrested  ;  Durie, 
Julv  29,  1634,  Laird  of  Lugton  contra  Creditors  of  Dishington.*  And  afterwards 
a  particular  enactment  by  the  same  statute,  cap.  51,  was  necessary  to  render  personal 
oblijgations  in  heritable  bonds,  even  those  on  which  infeftment  had  not  followed, 
subject  to  arrestment.  Now,  in  the  present  case,  there  exists  in  the  trustee  a  com- 
plete heritable  right,  though  personally  vested  ;  and  if  a  special  statute  was  requisite 
m  the  above-mentioned  instances,  it  would  certainly  be  much  more  necessary  to 
render  an  heritable  right  like  this  a  subject  of  arrestment ;  for  otherwise  every  personal 
right  to  lands  would  be  arrestable,  whereas  adjudication  is  undoubtedly  the  only 
mode  of  attaching  such  subjects. 

Answered,  The  thing  arrested  is  the  interest  of  Hepburn,  a  creditor  under  this 
trust-right ;  and  all  the  argument  on  the  other  side  of  the  question  proceeds  on  the 
erroneous  supposition  of  that  interest  being  a  share  pro  indiviso  in  the  heritable 
subjects  conveyed.  On  the  contrary,  the  whole  interest  of  the  creditors  by  the 
trust-deed  resolves  into  a  claim  of  accounting  against  the  trustee.  The  case  is  similar 
to  that  of  the  creditors  of  a  particular  partner  in  a  company,  who  may  attach  by 
arrestment  their  debtor's  share  in  the  company- stock,  although  it  be  composed  of 
heritable  subjects. 

Observed  on  the  Bench,  Were  the  idea  of  a  j)ro  indiviso  interest  accruing  to 
creditors  in  the  whole  estates  conveyed  to  trustees  to  prevail,  it  would  render  the 
execution  of  trust-rights  inextricable.  The  effect  of  the  trust-deed  now  in  question 
was  not  to  give  such  an  interest,  but  merely  to  found  against  the  trustee  a  personal 

*  No.  35,  p.  699. 
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action  arising  to  the  creditors  from  their  jtis  crediti  in  the  estate  of  their  debtor,  in 
order  to  make  him  account  to  them  for  his  intromissions.  This  jits  crediti  could  not 
be  affected  by  adjudication ;  and  therefore  is  the  subject  of  arrestment ;  for  by  one  or 
other  of  these  diligences,  a  creditor  is  entitled  to  attach  every  estate  belonging  to 
his  debtor.  Accordingly,  where  the  estate  of  a  company  is  vested  in  a  trustee,  arrest- 
ment will  carry  to  a  creditor  a  share  in  that  estate,  whether  heritable  or  moveable, 
indiscriminately. 

The  Lords  repelled  the  objections  to  John  Grierson's  arrestment,  and  sustained 
the  same  as  sufficient  to  affect  the  dividend  of  the  proceeds  of  the  heritable  subjects 
which  belonged  to  Dickson  ;  and  which  proceeds  are  now  in  the  hands  of  [761]  Robert 
Maxwell,  the  trustee,  effeiring  to  the  debt  due  by  Dickson  to  Ebenezer  Hepburn." 

Lord    Ordinary,    Gardenston. — For    Ramsay,  Crosbie,  Corbet. — For  Grierson, 
Ilay  Campbell,  Alex.  Fergusson. 

StetoaH.  Fd,  Die.  v.  3,  p.  41.    Fac.  Cd.  No.  108,  p.  203. 


No.  85.         Robert  Davidson  v.  Daniel  Murray.    December  11, 1784. 

Not  competent  to  attach  by  arrestment,  household  furniture  in  the  occupation  of 

a  third  party. 

Duncan  Macfarlane  subset  a  house,  of  which  he  was  the  tenant,  to  Peter  Wilkie, 
for  a  definite  period ;  and,  alongst  with  the  house,  he  let  the  greatest  part  of  the 
furniture,  which  was  his  own  property.  On  Macfarlane's  removal,  accordingly, 
Wilkie  entered  into  the  sole  and  exclusive  possession  of  the  house  and  of  the  furniture. 

Davidson,  a  creditor  of  Macfarlane's,  arrested  the  furniture  as  in  Wilkie's  posses- 
sion ;  and  a  sequestration  of  Macfarlane's  effects  was  likewise  awarded  ;  but  this 
happened  more  than  thirty  days  posterior  to  the  arrestment.  A  competition,  how- 
ever, ensued  between  Davidson  and  Murray,  factor  under  the  sequestration,  which 
depended  on  this  point,  Whether  or  not  the  above  arrestment  was  a  habile  and  effectual 
diligence. 

The  Lord  Ordinary  found,  That  arrestment  in  this  case  was  an  improper  and 
inept  diligence  ;  and  therefore  preferred  the  factor. 

In  a  reclaiming  petition  it  was  pleaded.  All  moveable  effects  of  a  debtor  must 
be  subject  to  the  diligence  either  of  arrestment  or  of  poinding.  The  operation  of 
the  last  is  an  immediate  and  complete  transference  of  property  ;  and,  by  consequence, 
the  proprietor's  right  of  possession  is  here  presupposed.  The  forms,  too,  by  which 
this  diligence  is  executed,  indicate  the  same  idea  ;  there  being  essential  to  these, 
the  assuming  of  possession,  and  the  carrying  of  the  goods  to  the  market-cross.  For 
to  deprive,  either  during  a  longer  or  a  shorter  period,  of  a  possession  which  he  holds 
by  legal  right,  any  one  man  for  the  debt  of  another,  whether  the  proprietor  or  not, 
would  be  a  violation  of  justice.  As  this  arrestee,  then,  had  such  a  title  to  the  ex- 
clusive possession  of  the  subjects  in  question,  it  follows,  that  here  poinding  could 
not  take  place. — Arrestment,  on  the  other  hand,  is  undoubtedly  the  proper  diligence 
to  attach  moveable  effects,  whether  fungibles,  as  money,  or  ifsa  cotfora,  while  in 
the  possession  of  third  parties.  It  has  indeed  been  questioned,  whether  they  could 
be  arrested  in  the  hands  of  a  mere  depositary,  since  he  might  not  be  deemed  to  hold 
the  proper  possession ;  but,  even  in  that  case,  this  diligence  was  found  competent ; 
10th  December  1760,  Creditors  of  Appin,  No.  79,  p.  749.  An  incongruity  has  been 
figured  to  arise  in  the  arrestment  of  household-furniture,  from  the  embarrassment 
to  which  the  temporary  occupier  of  a  room  in  another  person's  house  might  be  thus 
exposed  ;  and  it  has  been  likewise  said,  that,  [762]  on  the  same  principle,  a  traveller 
might  be  made  the  arrestee  of  his  post-chaise.  But  it  was  not  perceived,  that,  in 
those  instances,  the  possession,  not  transferred  to  the  temporary  occupier,  would 
still  be  held  by  him  in  the  right  of  the  owner. 

The  Court  were  of  opinion.  That  poinding  was  the  only  proper  diligence  in  this 
case,  though  it  could  not  have  its  full  effect  before  the  right  of  possession  expired ; 
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but  that  the  temporary  infnngement  of  that  right,  being  essential  to  the  form  of 
execution,  was  to  be  submitted  to. 

The  Lords  therefore  refused  the  petition  without  answers. 

Lord  Ordinary,  Gardenston. — For  Petitioner,  W.  Stewart. — Alt.  A,  Burnet. 

Stewart.  Fol,  Die.  v.  3,  p.  42.     Fac.  Col.  No.  182,  p.  286. 


No.  92.    [767]  John  Corse,  Writer  v.  George  Masterton,  Portioner  of  Bothkenner. 

January  31,  1705. 

An  arrestment  was  laid  upon  a  wife's  annuity,  payable  out  of  land,  for  a  debt  due  by 
the  husband,  who  had  right  to  the  annuity  jure  mariti.  The  arrestment  found 
to  affect  even  the  current  term's  rent,  although,  it  being  uncertain  whether  the 
wife  would  live  till  the  term,  dies  nee  cessit  nee  venit. 

The  deceased  George  Masterton  infefts  Margaret  Dalrymple,  his  spouse,  in  the 
liferent  of  some  houses.  After  his  death  she  marries  one  Muirhead  ;  and  he  being 
debtor  to  Corse  in  a  sum  of  money.  Corse  arrests  the  rents  in  the  tenants'  hands,  as 
falling  under  his  debtor's  jus  mariti.  George  Masterton,  the  first  debtor's  heir,  and 
the  fiar  of  the  lands,  compears,  and  alleges,  Corse's  arrestment  is  null,  because  the 
sabject  arrested  was  no  debt,  and  had  no  being  at  the  date  of  the  arrestment,  because 
the  existence  of  the  debt  depended  on  the  two  joint  lives  of  the  husband  and  the  wife  ; 
and  if  any  of  the  two  had  died  before  the  term,  there  was  nothing  due,  and  so  the 
arrestment  fell  to  the  ground  ;  and  what  makes  it  due,  is  the  liferentrix  outliving  the 
term,  and  till  then  no  arrestment  could  affect  it ;  for,  before  that,  it  was  a  non  ens, 
and  the  arrestment  had  no  foundation  [768]  till  they  had  outlived  the  term. — 
Answered,  This  is  a  notion  never  before  advanced  ;  for  though  the  arrestment  would 
eventually  be  ineffectual  if  either  the  wife  or  husband  had  died  before  the  term,  yet 
being  laid  on  currente  termino,  and  they  outliving  it,  it  is  certainly  a  valid  diligence ; 
and  has  been  so  decided  in  a  competition  betwixt  an  arrester  and  an  assignee ;  27th 
July  1673,  Creditors  of  Scot  competing.  No.  39,  p.  702  ;  and  Stair,  lib.  3,  tit.  1,  §  29, 
allows  arrestments  of  debts  before  the  term  of  payment ;  and  arrestments  on  con- 
ditional debts  are  valid,  as  Dirleton  observes,  voce  Jus  mariti,  and  cites  1. 18,  D.  de  reg. 
jur.,  and  the  case  is  clear  in  annuis  legatis,  §  3,  Institut.  de  verb,  obligat.  I.  16,  §  1,  Z). 
eod.  ti(.— Replied,  There  is  a  great  difference  betwixt  this  case  and  arrestments  on 
debts  whereof  the  term  of  payment  is  not  come  ;  for  there  dies  cessit  licet  non  venit ; 
but  here  it  cannot  be  so  much  as  said  that  dies  cessit ;  for  non  subest  debitum  omnino 
till  the  term  come  ;  and  they  might  as  well  arrest  for  all  subsequent  terms  that  the 
liferentrix  shall  happen  to  live,  as  for  that  current  one.  The  Lords  thought  the  casting 
of  such  arrestments  might  lay  a  foundation  to  defraud  the  creditors  of  liferenters  ; 
for,  if  their  rents  could  not  be  arrested  till  the  term  were  past,  then  by  compounding 
and  giving  down  a  little  they  might  uplift  it  summarily,  and  so  prevent  all  diligence 
of  creditors  ;  and  therefore  the  Lords  sustained  Corse's  arrestment  as  valid  to  affect 
that  current  term,  and  repelled  the  allegeance  of  nullity  against  it. 

Fd.  Die.  v.  1,  p.  57.     Fount,  v.  2,  p.  263. 


No.  94.    [769]  Adam  Livingston,  and  Others  v.  George  Farquhar  Kinloch. 

March  10,  1795. 

When  the  rent  of  the  current  year  is  payable  at  Whitsunday  and  Martinmas,  an 
arrestment  before  Whitsunday  will  only  attach  the  rent  payable  at  that  term. 

The  rents  of  the  estate  of  Craigforth  (the  tenants  of  which,  in  general,  enter  into 
possession  at  Martinmas,  and  pay  their  rents  at  Whitsunday  and  Martinmas,  by 
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eq^ual  portions)  having  been  arrested  by  different  creditors  of  the  landlord,  the  tenants 
raised  a  process  of  multiplepoinding,  in  which  the  rents  payable  at  Martinmas  17d2 
were  claimed  by  Colonel  Livingston,  and  others,  upon  an  arrestment  executed  on 
the  12th  of  November  1791 ;  and,  by  Mr.  Farquhar  Kinloch,  upon  an  arrestment 
executed  on  the  18th  June  1792. 

The  Lord  Ordinary,  *'  in  respect  it  is  admitted  that  the  rents  of  the  estate  of 
Crai^f orth  are  payable  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  in  eqiul 
portions,  found,  that  the  arrestments  laid  on  in  the  hands  of  the  tenants,  on  the  I2tk 
November  1791,  attached  only  the  current  rent  that  became  payable  at  Whitsundaj 
1792,  and  that  the  arrestments  on  the  18th  June  1792,  attached  the  rents  that  became 
payable  at  the  term  of  Martinmas  following." 

In  a  petition  for  Colonel  Livingston  against  this  interlocutor,  it  was  stated.  That 
not  only  arrears  due  by  a  tenant,  but  current  rents  may  be  attached  by  arrestment. 
That  by  current  rents,  are  meant  those  quorum  dies  cessUy  sed  nondum  venit.  Ersk. 
b.  3,  t.  6,  §  9  ;  and  that  although  rents  may  be  made  exigible  by  termly  payments, 
the  obligation  to  pay  a  year's  rent  is  an  unum  quid,  which  cannot  be  divided,  and  is 
wholly  incurred  by  possession  for  the  smallest  part  of  the  year ;  and  that,  conse- 
quently, the  rents  claimed  were  current  on  the  12th  November  1791 ;  on  which 
account,  accordingly,  the  landlord  might  then  have  sequestrated  the  stock  of  the 
tenant  for  payment  of  them. 

[770]  The  Lords,  unanimously,  refused  the  petition  without  answers. 

Lord  Ordinary,  Ankebville. — For  the  Petitioner,  D.  Cathcart. — Clerk,  Menzies. 
Douglas.  Fd,  Die,  v.  3,  p.  44.     Fac.  Cd,  No.  167,  p.  394. 


No.  101.      [775]  Earl  of  Aberdeen  t?.  The  other  Creditors  of  Scot  of  Blair. 

December  22,  1738. 

Arrestment  found  not  to  fall  by  the  death  of  the  person  in  whose  hands  it  is  laid. 

The  Earl  being  creditor  to  Scot  of  Blair,  used  arrestment  in  the  hands  of  William 
Blair  his  son,  and  thereupon  brought  a  furthcoming  against  him,  in  which  some  pro- 
cedure was  had ;  thereafter,  William  died,  who  being  succeeded  by  Hamilton  Blair 
his  brother,  the  Earl  insisted  in  a  transference  against  him ;  in  which  compearance 
was  made  for  the  creditors  of  Mr.  Scot,  who  produced  an  arrestment  used  for  them, 
in  the  hands  of  Hamilton  Blair,  after  he  succeeded  to  his  brother  ;  and  objected,  That 
the  Earl's  arrestment  perished  by  the  death  of  William ;  so  that  no  decreet  of  furth- 
coming could  now  follow  thereon. 

Answered  for  the  Earl :  There  is  no  other  legal  method  known  by  which  a  moveable 
debt  can  be  taken  in  execution  of  a  decreet,  or  applied  in  payment  of  a  creditor,  but 
by  an  arrestment  and  process  of  furthcoming  founded  thereon  ;  and,  if  an  arrestment 
did  import  no  more  but  a  personal  prohibition  upon  the  debtor,  it  is  not  easily  con- 
ceived how  the  personal  prohibition,  while  it  is  not  contemned,  should  establish  a 
right  in  the  arrester.  It  is  certain,  an  inhibition,  which  is  but  a  personal  prohibition, 
gives  no  action  to  the  inhibitor,  while  it  is  not  counteracted ;  consequently,  an  arrest- 
ment is  not  a  simple  prohibition  upon  the  party,  in  whose  hands  it  is  used,  to  pay ; 
but  it  must  further  give  some  right  to  the  arrester,  which  is  the  foundation  of  a  furdi- 
coming.  With  respect  to  the  particular  effects  whereof,  it  was  observed.  That,  as  an 
arrestment  of  a  debt  (which  is  the  subject  of  the  present  question),  gives  the  arrester 
an  action  for  payment ;  so  it  is  equally  certain,  that  a  creditor  cannot  attain  that  end, 
without  the  intervention  thereof :  Hence  it  would  seem  to  follow,  That  the  arrest- 
ment is  not  a  simple  prohibition,  which  may  be  the  foundation  of  a  reduction,  if  it  is 
contemned,  but  that  it  gives  a  right,  since  there  is  no  instance  in  law  where  a  petitory 
action  is  competent,  but  where  there  is  a  right  upon  which  it  is  founded.  2ao,  It  is 
equally  established,  an  arrestment  gives  a  preferable  right  upon  the  debt  arrested 
by  its  priority,  which  is  inconsistent  with  the  supposition  that  it  is  only  a  personal 
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prohibition,  and  establishes  no  right  in  the  arrester  :  A  personal  prohibition,  while  it 
is  submitted  to,  can  be  no  stronger  than  another  personal  prohibition  made  by  the 
same  anthority  at  any  after  period ;  e.g.  An  inhibition  used  to-day,  and  one  used  ten 
years  hence,  if  the  debtor  in  the  meantime  neither  sells  his  lands  nor  incumbers  them, 
will  have  the  same  effect  against  an  alienation  made  after  both.     This  demonstrates 
that  an  arrestment,  which,  from  the  moment  it  is  laid  on,  gives  an  action,  and  a  pre- 
fer^ioe,  is  not  a  simple  personal  prohibition,  but  establishes  a  right  in  the  arrester. 
But,  3tio,  What  puts  the  point  beyond  doubt,  is.  That,  suppose  a  debt  be  assigned,  and 
the  assignation  not  intimated,  a  creditor  of  the  cedent's  arresting,  will  be  preferred 
to  the  assignee,  afterwards  intimating  his  assignation.     Now,  if  the  arrestment  was 
but  a  prohibition.  What  colour  could  be  assigned  for  this  preference  ?    4to,  It  is  upon 
the  same  principles.  That,  if  the  debtor,  for  payment  of  whose  debt  the  arrestment 
was  used,  happen  to  die,  and  another  creditor  of  his  should  confirm  the  debt  as 
1776]  executor-creditor,  whereby,  if  the  arrestment  were  not  in  the  case,  he  would 
denude  the  JuBreditas  jacens,  and  establish  the  right  in  his  person  as  effectually  as 
if  the  debt  had  been  assigned,  and  intimated  in  the  defunct's  lifetime  ;  yet  the  arrester 
is  preferable,  which  it  is  impossible  can  be  supported,  if  an  arrestment  were  but  a 
personal  prohibition  ;  for  the  confirmation  is  no  contempt,  'tis  no  deed,  neither  of  the 
principal  debtor,  nor  of  him  in  whose  hands  the  arrestment  was  laid ;  'tis  but  a  step 
of  diligence  allowed  by  the  law  to  the  co-creditor ;   but,  when  an  arrestment  is  con- 
sidered as  giving  right  and  a  preference,  it  follows,  that  the  after-diligence  of  the 
executor-creditor  cannot  exclude  it.    And,  if  this  is  the  case,  That  an  arrestment 
creates  a  right  in  the  arrester,  'tis  not  easy  to  be  conceived  upon  what  principles  this 

tt,  and  the  action  thence  arising,  should  become  void  by  the  death  of  the  defender, 
an  established  rule,  That  pen^  actions  do  not  transmit,  unless  after  litiscontesta- 
tion ;  but  'tis  equally  established.  That  an  action  rei  persectUoria,  is  as  competent 
against  the  heir  as  against  his  predecessor,  and  an  action  of  furthcoming  is  in  no  sense 
penal. 

Replied  for  the  creditors  of  Mr.  Scot,  The  doctrine,  that  an  arrestment  falls  by 
the  death  of  the  person  in  whose  hands  it  is  used,  is  a  point  clearly  established  by 
all  our  lawyers ;  particularly  Lord  Stair,  lib.  3,  tit.  1,  lays  it  down  as  a  principle,  "  That 
arrestment  being  a  personal  prohibition,  used  against  him  in  whose  hands  the  arrest- 
ment was  made,  if  he  die,  it  is  not  extended  to  his  succ^^ors ;  but  they  may  dispose 
of  the  goods  or  sums  arrested,  unless  it  be  renewed  in  their  hands  in  the  same  mauner 
as  an  inhibition,  which  is  also  a  legal  prohibition  extending  to  heritable  rights,  as  arrest- 
ment doth  to  moveables ;  but,  though  the  debtor,  whose  goods  or  sums  were  arrested, 
die,  the  arrestment  ceaseth  not,  &c.  Where  the  learned  author  justly  distinguishes 
betwixt  tiie  death  of  the  common  debtor,  and  the  death  of  the  person  in  whose  hands 
the  arrestment  was  used,  the  arrestment  does  not  perish  by  the  death  of  the  one, 
because  it  is  not  directed  against  him,  but  against  the  other,  who  is  inhibited  to  pay 
what  is  in  his  hands,  until  the  arrester  be  satisfied ;  and  so  far  it  agrees  with  an 
inhibition,  that  it  is  a  personal  prohibition,  but  it  di£Eers  in  this,  that  the  efiect  thereof 
does  not  cease  by  the  death  of  the  common  debtor ;  a  distinction  which  seems  to 
have  been  established  the  20th  of  Jan.  1681,  Riddell,  No.  113,  p.  783.  Both  of  them 
are  only  personal  diligences,  but  neither  gives  properly  a  right  to  the  subjects  belong- 
ing to  title  common  debtors.  Heritages  are  only  carried  by  adjudication,  and  inhibition 
is  calculated  solely  for  preventing  alienation :  in  the  same  manner,  arrestment  is 
aDowed  to  prevent  the  common  debtor  from  running  ofi  with  his  efiects,  before  they 
can  be  decerned  to  belong  to  his  creditors ;  so  that  the  furthcoming  is  nothing  else 
bnt  an  adjudication  in  mobi2t&u«,  and  the  arrestment,  the  interim  remedy,  answering 
the  end  in  moveables,  that  an  inhibition  does  in  heritage ;  nor  is  there  any  reason 
for  giving  it  a  stronger  efiect  than  what  is  allowed  to  the  other.  This  doctrine  is 
likewise  laid  down  by  several  other  lawyers,  and  not  a  little  confirmed  from  this  con- 
sideration. That  it  does  not  appear  ever  the  point  was  so  much  as  debated.  As  to  the 
argument  urged  for  the  Earl,  That  an  arrestment  must  be  something  [777]  else  than 
a  personal  prohibition ;  it  was  answered,  A  second  arrester  is  preferable  to  the  first,  if  he 
obtain  the  first  decreet  of  furthcoming,  which  is  incompatible  with  the  Earl's  plea ;  and, 
if  an  arrestment  ^ve  any  right,  such  as  a  decreet  of  adjudication  or  furthcoming,  there 
is  no  reason  why  it  shotdd  prescribe  sooner  than  forty  years  :  neither  is  it  inconsistent 
with  the  notion  of  an  arrestment's  being  only  a  personal  prohibition,  that  they  are 
preferred  according  to  their  dates ;  for,  suppose  one  is  laid  on  to-day,  and  another 
MOB.  I.  4* 
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half  a  year  after,  and  both  arresters  are  insisting  for  a  decreet  of  furthcoming,  is  it  not 
agreeable  that,  in  pari  ccum,  he  who  used  the  first  diligence  should  be  preferred  ?  And 
there  is  this  good  ground  for  preferring  the  first  arrester,  That  it  was  his  diligence 
which  preserved  the  subject  in  medio,  otherwise  the  common  debtor  might  have  got 
payment  from  his  debtor  during  the  half  year  that  intervened  betwixt  the  date  of  the 
first  and  second  arrestment :  it  is  likewise  consistent  with  this  doctrine,  that  arrest- 
ments are  preferred  conform  to  their  dates  in  a  competition  with  assignees,  according 
to  the  dates  of  the  intimations  of  their  assignation  ;  for  an  assignation  to  a  personal 
debt  being  only  a  personal  right,  the  cedent's  debtor  is  not  obliged  to  know  of  any 
private  assignation  the  cedent  has  made,  until  it  be  intimated  to  him  ;  and  therefore, 
until  then,  he  may  bona  fide  pay  the  old  creditor,  who,  till  the  intimation,  is  considered 
as  the  proper  creditor.  An  arrestment  has  the  same  effect,  namely,  to  put  the  common 
debtor  s  debtor  in  mala  fide  to  pay  him ;  but  then,  that  an  arrester  is  preferred  to  a 
prior  assignee,  who  only  intimates  his  assignation  after  the  arrestment,  seems  to  have 
been  wisely  introduced  by  our  law,  to  prevent  the  hazard  that  there  was  of  antedating 
such  latent  deeds.  And,  lastly.  As  to  the  observation,  That  an  arrestment  is  preferred 
to  an  executor-creditor  confirming  the  debt,  it  was  answered,  The  present  question  is 
only,  whether  it  perishes  by  the  death  of  him  in  whose  hands  it  was  laid  on,  seeing  it 
is  admitted  the  common  debtor's  death  does  not  alter  the  case  ?  for,  as  he  is  only  called 
for  his  interest,  the  calling  his  successor  is  sufficient ;  and,  as  the  inchoat  diligence 
against  the  person,  in  whose  hands  the  arrestment  is  used,  may  be  thus  carried  on ; 
the  arrester  wDl  be  preferred  to  the  other  creditors  of  the  common  debtor,  who  shall 
confirm  the  subject ;  because  that  is  only  a  new  step  of  diligence  for  affecting  their 
debtor's  means  ;  and,  as  his  death  does  not  alter  the  arrester's  diligence,  the  executor- 
creditors  can  be  in  no  better  case  after  their  debtor's  decease,  than  they  would  have 
been  in  by  using  a  second  arrestment,  in  order  to  affect  their  debtor's  means,  in  case 
he  had  been  ahve  ;  for  the  sums  arrested  are  indeed  in  bonis  defuncti,  but  affected  by 
a  prior  arrestment  that  is  not  altered  by  the  common  debtor's  death  ;  whereas,  from 
its  nature  as  a  personal  prohibition,  it  perishes  with  the  person  in  whose  hands  the 
arrestment  was  used,  he  alone  being  personally  inhibited  thereby. 

The  Lords  f^und,  That  the  arrestment  does  not  die  with  the  person  in  whose  hands 
it  was  used,  but  may  be  made  effectual  against  his  heir  by  a  furthcoming,  the  subject 
being  in  medio.  C,  Home,  No.  110,  p.  176. 


No.  147.  [802]  Margaret  White,  Petitioner.    July  22, 1741. 

Suspension  having  been  obtained  of  a  decreet-arbitral,  after  arrestments  had 
been  used  thereupon,  and  the  suspender  applying  for  letters  of  loosing  the  arrest- 
ments, the  Lords  were  of  opinion,  that  wherever  a  decreet  is  suspended,  arrestments 
on  it  are  looseable,  though  laid  on  before  the  suspension;  and  therefore  granted 
warrant  for  letters  of  loosing,  but  upon  new  caution. 

FoL  Die,  V.  3,  p.  44.    KUkerran  (Arrestment),  No.  9,  p.  40. 


No.  149.    [803]  John  Macarthur  v.  David  Bruce.    July  22, 1760. 

Arrestment  of  goods  contained  in  lockfast  trunks  and  packages,  being  loosed,  upon 
caution,  and  the  goods  afterwards  given  up  by  the  arrestee  to  the  common  debtor, 
without  any  inventory  or  appreciation,  the  cautioner,  in  the  loosing,  foiuid 
liable  to  the  arrester  to  the  extent  of  the  debt  upon  which  the  arrestment  was  used. 

John  Macarthur,  as  executor  nominated  by  Ludovick  Grant,  brought  a  process, 
in  his  own  name,  and  in  that  of  Elisabeth  Leslie,  a  creditor  of  the  said  Ludovick 
Grant,  in  a  bond  of  £150,  against  Barbara  and  Grizel  Grants,  his  sisters ;  alleging. 
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That,  upon  their  brother's  death,  they  had  clandestinely  intromitted  with  and  carried 
off  sundry  moveable  effects  belonging  to  him ;  and  therefore  concluding  against 
them,  as  vicious  intromitters,  to  restore  the  said  effects,  or  to  make  payment  of  £150 
Sterlmg  as  the  value  of  the  goods. 

In  this  process  compearance  was  only  made  for  Barbara ;  and  she  having  acknow- 
ledged her  intromission  with  certain  particulars  of  furniture,  and  other  effects,  of 
which  a  condescendence  was  given  in  to  process,  but  the  values  of  which  were  not 
ascertained,  she  was  decerned,  by  decreet  of  the  Court  of  Session,  to  return  the  said 
goods  to  the  pursuer. — It  was  further  alleged,  That  about  the  time  of  her  brother's 
death,  she  intromitted  with  £22  Sterling  of  cash,  which  was  then  lying  by  him. 
To  this  she  made  no  answer,  but  withdrew  her  compearance  ;  upon  which  she  was  also 
decerned  to  make  payment  to  the  pursuer  of  the  said  £22.  Mrs.  Grizel,  the  other 
sister,  was  decerned  in  absence,  as  a  vicious  intromitter  with  her  brother's  effects, 
to  restore  the  money,  goods,  gear,  and  effects,  intromitted  with  by  her ;  or  otherwise 
to  make  payment  to  the  pursuer  of  £150  Sterling,  with  interest  and  penalty, 
in  terms  of  the  libel. 

[SOU  During  the  dependence  of  that  process,  the  pursuer  having  learned  that 
the  sisters  had  conveyed  certain  trunks  and  packages,  containing  effects  belon^g  to 
their  deceased  brother,  to  the  warehouse  of  Robert  Grant,  merchant  in  Leith,  he 
immediately  arrested  the  same  in  the  hands  of  Robert  Grant.  Upon  which,  the 
two  sisters  having  applied  for  a  loosing  of  the  arrestment,  David  Bruce,  writer  in 
Edinburgh,  became  cautioner  in  common  form,  "  That  the  goods  and  effects  arrested 
in  the  hands  of  Robert  Grant,  at  the  instance  of  John  Macarthur,  should  be  made 
furthcoming  to  the  said  John  Macarthur,  in  case,  at  discussing  the  process  raised  at 
his  instance  against  Mrs.  Barbara  and  Gribel  Grants,  it  should  be  found,  that  they 
onght  to  restore  the  goods,  gear,  and  effects,  or  make  payment  of  the  sums  of  money 
thoein  Hbelled."  ^d  the  arrestment  being  accordingly  loosed,  the  chests,  &c., 
were  given  up  by  Robert  Grant  to  the  two  sisters,  without  looking  into  them,  or 
having  any  knowledge  of  the  contents. 

Uacar^ur  thereupon  commenced  a  process  against  Bruce,  the  cautioner,  sub- 
aaming  on  the  above  facts ;  and  concluding  against  him  for  restitution  of  the  several 
goods  which  Barbara  Grant  had  been  ordained  to  restore,  and  the  £22  Sterling  in 
which  she  had  been  found  liable  ;  and  likewise  to  restore  the  money,  goods,  and  effects, 
which  had  been  intromitted  with  by  Grizel ;  or  to  make  payment  of  the  sum  of  £150 
Sterling,  with  annualrents,  &c.,  in  terms  of  the  decreet  against  her. 

The  Lord  Ordinary  "  found  the  cautioner  David  Bruc«  liable  in  payment  of  the 
sum  of  £150  Sterling  to  the  pursuer."  But  the  cause  having  been  afterwards  re- 
ported, Mr.  Bruce  insisted  in  the  following  defences  : 

Imo,  The  defender  can  be  no  further  liable  than  to  make  the  arrested  goods 
forthooming,  or  pay  their  values  as  they  shall  be  ascertained  by  the  pursuer. 
The  effect  of  an  arrestment  of  goods  is  only  to  attach  them  in  the  hands  of  the 
penon  in  whose  possession  they  happen  to  be,  and  thereby  to  subject  him  to  the 
obligation  of  making  these  goods  furthcoming,  or  so  much  thereof  as  shall  be 
eqnal  to  the  debt  upon  which  the  arrestment  is  used.  The  arrestee  can  never  be 
Dttde  further  liable,  unless  he  has  been  guilty  of  unwarrantable  breach  of  arrest- 
ment;  and  when  a  person  becomes  cautioner  in  a  loosing,  the  nature  of  such  obliga- 
tion is,  that  he  becomes  boimd  in  the  same  manner,  and  to  the  same  extent,  that 
the  arrestee  would  have  been  if  the  arrestment  had  not  been  loosed.  The  pursuer, 
therefore,  in  this  action,  concludes  improperly.  The  defender  has  no  concern  with 
the  extent  of  the  sums  decerned  for  against  Barbara  and  Grizel  Grants ;  he  is  only 
obliged  to  make  the  goods  furthcoming  which  were  arrested  in  Robert  Grant's  hands, 
or  to  account  for  the  values  thereof,  in  the  same  way  as  Robert  Grant  himself  would 
have  been,  had  the  arrestment  not  been  loosed.  The  sole  effect  of  the  defender's 
becoming  cautioner  was,  to  substitute  him  in  Robert  Grant's  place ;  and  it  is  incumbent 
upon  the  pursuer  to  ascertain  what  was  the  value  or  extent  of  the  goods  arrested. 
To  that  extent  only  the  defender  is  liable,  by  the  nature  of  the  transaction,  as  well 
M  the  express  words  of  the  bond  of  cautionry  above  recited.  Agreeable  to  this 
4)ctrine,  the  Lords  have  decided,  that  [805]  the  cautioner,  in  a  loosing  of  arrestment, 
can  be  decerned  to  pay  no  more  than  what  appears,  from  the  oath  of  the  aiTcstee,  to 
have  been  then  owing'  by  him ;  Durie,  21st  June  1626,  and  2d  February  1627,  Lord 
Balmerino  contra  Tiaird  of  Lochinvar,  No.  126,  p.  788. 
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It  is  true,  that  in  this  case  the  goods  arrested  were  contained  in  lock-fast  trunks ; 
and  Robert  Grant,  who  has  been  examined  upon  oath,  says,  he  is  ignorant  of  the 
value  of  the  goods.  But  this  circumstance  ought  not  in  reason  to  make  any  difference : 
the  defender  knew  nothing  about  the  goods  being  contained  in  any  locked  repositories ; 
he  did  not  think  it  incumbent  on  him  to  take  any  inventory  of  these  goods  ;  and  as 
he  was  certainly  guilty  of  no  unlawful  act,  in  becoming  cautioner  in  common  form 
in  the  loosing  of  an  arrestment,  it  would  be  very  hard  to  subject  him  to  the  pursuer's 
whole  debt,  however  considerable,  and  however  far  exceeding  the  value  of  the  goods, 
merely  from  this  reason,  that  they  were  given  up  without  any  inventory  being  made 
of  them. — Suppose  the  pursuer  had  used  an  arrestment  in  the  hands  of  a  debtor  to 
Barbara  or  Grizel  Grant,  whose  debts  could  be  no  otherwise  instructed  but  by  the 
debtor's  oath ;  that  the  defender  had  become  cautioner  in  common  form  for  loosing 
the  arrestment ;  and  that,  in  the  meantime,  the  arrestee  had  died,  so  that  the  mean 
of  proof  for  establishing  his  debt  was  lost :  it  could  not  in  such  case  have  been  main- 
tained, that  it  was  the  defender's  duty,  when  he  became  cautioner  in  the  loosing,  to 
have  inquired,  and  informed  himself,  what  was  the  precise  extent  of  the  debt  arrested, 
or  that  ne  would  have  been  subjected  in  payment  of  the  whole  debt  upon  which  the 
arrestment  was  used.  Besides,  in  the  present  case,  it  cannot  be  said,  that  the  proof 
of  the  value  of  the  goods  arrested  has  become  impracticable  ;  the  value  and  extent  of 
them  may  still  be  proved  by  the  oaths  of  Barbara  and  Grizel  Grants,  to  whom  they 
were  delivered  up  ;  and,  while  that  mean  of  proof  remains,  it  would  be  hard  to  subject 
the  defender  in  pajrment  of  the  whole  debt  said  to  be  due  to  the  pursuer. 

2do,  The  defender  cannot  be  made  liable  in  £150  upon  the  decreet,  as  obtained 
either  against  Mrs.  Barbara  Grant  or  against  Mrs.  Grizel.  For,  with  regard  to  Mrs. 
Barbara,  she  is  not  found  liable  in  £150,  but  only  to  restore  certain  particulars  of 
furniture  contained  in  an  inventory  or  condescendence,  and  to  make  payment  of  £22 
Sterling  of  cash  said  to  have  been  intromitted  with  by  her ;  which  last  part  of  the 
interlocutor  was  in  absence,  and  without  proof.  And,  with  regard  to  Grizel,  though 
she  is  indeed  found  liable  in  £150  Sterling,  as  the  value  of  the  goods  supposed  to  have 
been  carried  off  by  her ;  yet  as  the  decreet,  quoad  her,  was  entirely  in  absence,  so  it 
is  still  competent  to  her  to  reduce  that  decreet,  unless  proper  evidence  be  brought  of 
her  intromission,  and  if  so  it  is  equally  competent  to  the  defender  to  reduce  that 
decreet ;  or,  even  without  the  form  of  a  reduction,  to  object  to  it  in  this  process,  as 
obtained  against  her  without  evidence. 

Answered  for  the  pursuer.  There  is  no  occasion  to  dispute  the  general  principle 
assumed  by  the  defender,  that  an  arrestment  can  carry  no  more  than  what  is  in  the 
arrestee's  hands  at  the  time  of  laying  it  on ;  and  that,  if  there  is  no  other  mean  of 
proof  to  ascertain  the  value  or  amount  of  the  subject  arrested,  recourse  [806]  niust 
be  had  to  the  arrestee's  oath.  But  the  present  case  is  somewhat  particular.  It  is  a 
fact  admitted  on  all  hands,  that  the  subjects  arrested  were  trunks  full  of  goods,  the 
contents  imknown ;  and  as,  by  loosing  the  arrestment,  whereby  the  sisters  were 
allowed  to  possess  themselves  of  the  goods,  it  is  now  rendered  impracticable  to  prove 
the  extent  or  value  of  them,  the  law  must  presume,  that  they  were  in  value  equal  to 
the  sums  for  which  the  arrestment  was  used.  The  matter  is  not  otherwise  extricable. 
And  if  the  defender's  plea  were  to  be  listened  to,  all  such  arrestments  might  be  evacu- 
ated, and  rendered  of  no  effect.  The  pursuer  can  have  nOxdecreet  against  the  arrestee, 
as  the  loosing  the  arrestment  warranted  him  as  effectually  to  deliver  up  the  goods,  as  if 
no  arrestment  had  ever  been  used ;  so  that  any  difficulty  which  now  occurs  in  ascertain- 
ing the  value  of  the  goods,  arises  from  the  defender's  neglect,  in  allowing  the  sisters  to 
possess  themselves  of  these  effects  without  inventory  or  appretiation.  The  pursuer 
cannot  agree  to  hold  the  oaths  of  the  sisters  as  a  proper  mean  of  proof,  for  ascertaining 
the  quantum  and  value  of  these  goods.  This  would  be  a  most  dangerous  precedent,  as 
they  are  plainly  interested  to  conceal  and  depretiate  the  goods.  The  law  will  presume, 
that  the  defender  knew  the  goods  arrested  to  be  at  least  of  equal  value  with  the  sums 
for  which  the  arrestment  was  used,  otherwise  he  would  not  have  allowed  them  to  be 
given  up,  without  using  some  precaution  for  ascertaining  their  value  :  he  knew  that 
the  purpose  of  loosing  the  arrestment,  was  to  put  the  sisters  in  possession  of  the  goods ; 
and  if  he  did  not  previously  know  their  value,  it  was  his  duty  to  have  inventoried  and 
appretiated  them. 

With  regard  to  the  other  defence,  founded  on  the  objections  to  the  decreet  against 
the  two  sisters  ;  in  the  first  place.  It  is  clearly  proved,  by  the  depositions  of  a  variety 
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of  witnesses  examined  in  that  process,  and  by  Mrs.  Barbara's  own  confession,  that  she 
had  a  considerable  intromission  with  her  brother's  effects  ;  and  she  was  accordingly 
ordained  to  restore  them.  Those  goods  which  she  acknowledged  to  have  been  in  her 
possession,  were,  to  appearance,  of  considerable  value ;  but  it  has  now  become  im- 
possible to  ascertain  the  precise  worth  of  them,  because  they  have  been  carried  away 
and  disposed  of  by  the  sisters,  which  they  had  access  to  do  by  the  defender's  loosing 
the  arrestment :  And  therefore,  as  it  has  become  impossible,  either  for  Mrs.  Barbara 
or  the  defender,  to  restore  the  identical  goods,  or  values  of  them,  he  must  be  liable  in 
the  alternative  which  the  pursuer  concluded  for  in  that  process,  of  £150  Sterling,  as 
the  supposed  value  of  the  goods  abstracted.  2dly,  With  regard  to  Grizel,  though  it 
is  true,  that  the  decreet  quoad  her  was  in  absence,  yet  this  does  not  alter  the  case ; 
for  the  two  sisters,  by  joming  in  an  application  to  have  the  arrestment  loosed,  did 
acknowledge  their  joint  interest  in  the  goods  arrested ;  and  the  consequence  of  the 
loosing  was,  that  they  possessed  themselves  of  and  carried  away  these  goods,  without 
inspection  or  inventory ;  and  as  the  defender,  by  interposing  his  cautionary  security, 
wiAout  any  notice  or  intimation  to  the  pursuer,  and  without  any  precaution  taken 
for  ascertaining  the  particulars  or  values,  suffered  the  goods  themselves  to  be  with- 
drawn, the  presumption  of  law  is,  that  these  goods  were  acknowledged  to  be  of  superior 
yalae  to  [807]  the  sums  libelled ;  and  consequently,  as  the  defender  has  rendered  it 
impracticable  to  say,  what  was  the  value  or  extent  of  the  goods  themselves,  he  must 
be  liable  in  their  presumed  value  of  £150.  The  defender  cannot  be  in  a  better  case 
than  Grizel  herself,  were  she  insisting  in  a  reduction  of  that  decreet ;  and  as  by  taking 
the  goods  out  of  the  arrestee's  hands,  and  disposing  of  them,  it  has  been  renderea 
impracticable  to  prove  the  precise  value  of  them,  it  would  be  impossible  for  her  to 
prevail  in  such  reduction  ;  and  therefore  the  defender,  who  gave  her  an  opportunity 
oi  80  doing,  must  be  liable  in  terms  of  the  decree  that  stands  against  her. 

"  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor ;  but  remitted  to  his 
Lordship  to  hear  parties  procurators  upon  any  objections  that  might  be  to  the  decreet 
against  Grizel  Grant." 

N.B.  The  cause  having  come  back  to  the  Lord  Ordinary,  the  above  objection 
vas  again  stated  by  the  defender  to  the  decreet  against  GrLzel  Grant ;  to  which  the 
pursuer  having  made  answer  as  above,  the  Lord  Ordinary,  upon  the  21st  February 
1761,  "  repelled  the  objections,  and  allowed  the  decreet  formerly  pronounced  to  be 
extracted. ' — And  the  Lords,  upon  advising  a  reclaiming  petition  and  answers,  upon 
flieSthJuly  1762,  adhered. 

Act  Macqueen  &  LocKHABT. — Alt.  Da.  GB-fiME. — Clerk,  Kirkpatrick. 

Fol  Die.  V.  3,  p.  44.    Fac.  Col  No.  239,  p.  435. 


No.  160.  [813]  Lord  Pttmedden  v.  Patersons.    July  17, 1678. 

Found  in  conformity  with  Charters  t?.  Neilson,  No.  157,  p.  811. 

Pitmedden  having  arrested  in  the  hands  of  merchants  in  Aberdeen,  the  price 
of  some  bear  sold  to  them  by  Chromarty,  Masters  William  and  Robert  Patersons  haying 
arrested  the  same  also  ;  the  merchants  gave  in  a  bill  of  suspension  of  double  poinding, 
and  both  parties  having  compeared,  the  Lords  appointed  the  cause  to  be  discussed 
upon  the  bill,  and  did  prefer  Pitmedden,  though  the  last  arrester,  to  the  Patersons, 
because  they  arrested  before  the  term  of  payment  of  their  bonds  for  which  they  arrested, 
and  Pitmedden's  term  was  past,  albeit  several  decisions  were  adduced,  sustaining 
arrestmente  laid  on  before  the  term,  to  take  efEect  after  the  term  ;  so  that  such  execu- 
tions were  not  null,  otherwise  inhibition  would  be  also  null  on  the  same  ground,  in 
respect  that  the  Lords  did  not  find  the  first  arrestment  nuU,  but  that  the  same  might 
be  sustained  where  the  [814]  debtor  was  lafsus  or  vergens  ad  inoviam  ;  otherwise  such 
arrestments  passing  of  course  periculo  petentisy  are  not  warrantable  to  stop  the  debtor's 
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disposal  of  his  moveables  and  sums  before  the  term  of  payment ;  for  inhibition  reachetb 
not  these ;  but  the  posterior  arrestment  was  preferred  by  the  Lords,  as  the  more 
formal  and  legal  diligence,  as  was  lately  done  in  the  case  of  Charles  Charters  «. 
Cornelius  Neilson,  No.  157,  p.  811 ;  but  the  Lords  ordained  Pitmedden  to  assign  hk 
security  to  the  Patersons.     (See  Legal  Diligence.) 

Fol  Die.  V.  1,  p.  60.    Stair,  v.  2,  p.  636. 


No.  177.  [824]  James  Lister  v.  John  Kamsay.    July  25, 1787. 

A  prior  arrester,  who  entered  his  claim  before  a  decree  of  furthcoming  was  extracted, 
preferred  to  a  posterior  arrester,  who  brought  the  process,  although  the  former, 
after  arresting,  had  not  proceeded  in  his  diligence  for  three  years. 

James  Lister,  being  creditor  to  Lilias  Dewar,  used  arrestment  in  the  hands  of  one  of 
her  debtors  in  1785.  He  immediately  after  brought  an  action  of  furthcoming,  which 
was  conjoined  with  an  action  of  multiplepoindmg  raised  by  the  arrestee;  and  he 
obtained  a  decreet  of  preference. 

Before  this  decreet  was  extracted,  a  claim  was  entered  for  John  Ramsay,  in  virtue 
of  an  arrestment  which  had  been  used  by  him  three  years  before.  But  the  Lord 
Ordinary,  "  on  account  of  the  mora  on  the  part  of  the  claimant,  of  new  decerned  in  the 
preference." 

In  support  of  this  judgment,  which  was  afterwards  brought  under  review  of  the 
Court,  James  Lister 

[825]  Pleaded :  Anciently  the  only  effect  of  arrestment  was  to  prevent  voluntary 
payments  to  the  debtor  himself.  In  a  cx)mpetition  of  creditors,  it  was  not  the  person 
whose  arrestment  was  first  executed,  but  he  who  first  obtained  a  decreet  of  furth- 
coming, to  whom  the  preference  was  given :  And  hence  it  sometimes 
happened,  that  a  prior  arrester,  who  had  brought  Ids  action  in  the  Court  of  Session, 
was  postponed  to  one,  who,  having  commenced  the  same  action  in  an  inferior  court,  had, 
from  the  shortness  of  the  inducicB  there  allowed,  been  able  more  speedily  to  complete 
his  diligence.  In  modern  times,  it  is  true,  this  strictness  has  been  considerably 
relaxed ;  but  still  any  unreasonable  delay  will  be  fatal  to  the  preference  otherwise 
given  to  priority  in  date.  A  second  arrester,  therefore,  who,  without  loss  of  time, 
has  brought  his  action,  and  who  has  obtained  a  decreet,  ought  certainly  to  be  preferred 
to  one,  who  for  years  has  neglected  to  follow  out  his  diligence  in  a  proper  manner. 
Spottiswood,  Harcarse,  voce  Arrestment ;  Stair,  b.  4,  tit.  35,  §  6  ;  Bankton,  b.  3,  tit.  1, 
§  43  ;  Erskine,  b.  3,  tit.  6,  §  18. 

Answered :  Since  the  enactment  of  1669,  limiting  the  duration  of  arrestments 
to  five  years,  it  does  not  appear  that  any  other  restraint  ought  to  be  imposed  on  the 
users  of  this  mode  of  diligence.  At  any  rate,  the  preference  here  awarded  seems 
unsupported  by  any  precedent.  Whatever  may  have  been  the  effect  of  arrestment 
in  the  most  ancient  periods  of  our  law,  it  has  now,  for  a  long  while,  been  considered, 
not  only  to  prohibit  payments  to  the  debtor,  but  also  to  create  a  certain  lien  or  nexus 
in  favour  of  the  arrester,  which  nothing  but  an  extracted  decreet  of  preference  obtained 
by  another  creditor  can  effectually  disappoint.  In  the  present  case,  as  an  action  of 
multiplepoinding  had  been  commenced,  to  which  the  first  arrester  was  a  party,  an 
extracted  decreet  in  that  process  would  also  have  been  necessary,  to  put  the  arrestee  in 
safety  to  pay  to  any  other  person. 

"  The  Lords  altered  the  interlocutor  of  the  Lord  Ordinary,  and  found  the  first 
arrester  to  be  preferable." 

Lord  Ordinary,  Alva. — For  John  Ramsay,  M*Cormick. — For  James  Lister,  Patison.— 

Clerk,  Orme. 

Craigi^,  If'o?.  Z)tc.  v.  3,  p.  46.    JPoc.  GoZ.  No.  343,  p.531. 
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No.  4.  [8]  William  Laidlaw  v.  John  Wyldb;    June  9, 1801. 

The  exemption  of  members  of  the  College  of  Justice  from  inferior  judicatories,  must 
be  pleaded  in  the  inferior  court.  Professors'  salaries  are  arrestable,  salvo  bene- 
fcio  competerUicB. 

William  Laidlaw  obtained  decree  before  the  Sheriff  of  Edinburgh  against  Mr. 
John  Wylde,  advocate,  Professor  of  Civil  Law  in  the  University  of  Edinburgh,  for 
payment  of  a  bill  accepted  by  Mr.  Wylde,  to  which  the  pursuer  had  right  by  indorsa- 
tion. No  objection  was  there  stated  to  the  jurisdiction  of  the  Sheriff.  Upon  this 
decree,  the  pursuer  arrested  Mr.  Wylde's  salary  in  the  hands  of  the  Magistrates  of 
Edinbui^h. 

Mr.  Lsiidlaw  raised  a  forthcoming,  and  afterward  (other  creditors  having  appeared) 
a  multiplepoinding,  in  name  of  the  Magistrates,  both  in  the  Court  of  Session. 

The  Lord  Ordinary  having  preferred  the  pursuer  in  terms  of  his  libel ;  in  a  petition 
for  Mr.  Wylde,  who  enjoyed  a  pension  from  the  Crown,  it  was,  int£r  cdia. 

Pleaded :  Imo,  The  decree  of  the  Sheriff  was  null,  as  pronoimced  against  a  member 
of  the  College  of  Justice,  who  was  not  subject  to  his  jurisdiction ;  Bankt.  b.  4,  tit. 
7, 1 11 ;  Diet,  voce  Colleqe  op  Justice. 

2do,  Professors'  salaries  being  alimentary,  and  given  to  enable  them  to  maintain 
a  suitable  station  in  life,  are  not  arrestable. 

Answered  :  1st,  The  privilege  of  members  of  the  College  of  Justice  is  not  effectual, 
noleas  pleaded  in  the  inferior  court. 

2do,  If  Mr.  Wylde  had  been  pursuer  of  a  cessio  bonorum,  he  would  have  been 
obliged  to  give  up  a  reasonable  proportion  of  his  income  to  his  creditors,  and,  having 
a  pension  from  the  Crown,  he  would  not  have  been  allowed  likewise  to  retain  his 
saLuy.  The  present  case  must  be  decided  on  the  same  principle.  There  is  nothing 
in  the  nature  of  a  Professor's  salary  which  excludes  arrestment,  though,  where  he 
has  no  other  income,  he  may  plead  heneficium  competenticBy  5th  March  1768,  Grierson, 
Na  102,p.  11784;  19th  May  1791,  Mackenzie,  No.  90,  p.  10413;  23d  February  1773, 
Holiday  v.  Macphail,  No.  58,  p.  729;  Spottiswood,  voce  Pension,  Act.  Sed.  11th 
June  1613. 

The  Court  being  unanimously  of  opinion,  that  the  respondent  was  right  on  both 
groonds,  adhered  to  the  Lord  Ordinary's  interlocutor,  and  (26th  June)  refused  a 
petition  without  answers. 

Lord  Ordinary,   Hermand. — Act.   Maxwell   Morison. — Alt.   Eraser    Tytler. — 

Clerk,  Menzies. 
D.  A  Fac.  Col  No.  135,  p.  531. 


No.  19.  [831]  MuiR  v.  Calder.    December  8, 1635. 

The  assignee  can  be  in  no  better  situation  than  the  cedent  would  have  been. 

Umquhil  Henry  Hunter  was  addebted  to  Thomas  Barber  in  300  merks :  This 
Henry  having  left  behind  him  only  one  daughter,  that  lived  not  long  after,  his  means 
fell  to  two  sisters,  Janet  and  Bessie  Hunters.  John  Muir,  who  married  Janet,  paid 
the  BTim  to  Thomas  Barber,  and  took  assignation  of  it  in  the  Laird  of  [832]  Annistoun's 
name.  John  Muir  of  Annistoun,  the  assigney's  son,  sought  to  have  this  bond  trans- 
ferred against  Richard  Calder,  grandchild  to  Bessie  Hunter,  the  other  sister,  and 
who  had  served  himself  heir  to  the  said  Henry  Hunter  his  grandmother's  brother. 
Alleged,  No  transferring ;  because  offers  to  prove,  that  the  said  bond  was  paid  by 
John  Muir,  husband  to  Janet ;  which  John  was  debtor  of  the  said  sum,  in  so  far  as 
he  having  married  the  said  Henry's  sister,  and  apparent  heir  portioner,  did  intromit 
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with  his  goods  and  heirship,  and  disponed  certain  of  his  lands  and  heritages,  the  price 
whereof,  with  the  goods  intromitted  with  by  him,  will  be  more  than  the  bond  libelled. 
Replied,  That  this  ought  to  be  repelled ;  because,  any  payment  made  by  John  Mnii 
was  not  to  the  effect  Henry  his  heir  should  be  liberate,  but  rather  to  burden  him; 
for  he,  seeing  that  he  was  such  a  party  as  might  be  burdened  with  the  payment  of 
the  said  bond,  made  payment  of  it,  and  took  assignation  in  Annistoun's  name,  that 
he  might  lay  it  on  upon  the  heir  again,  which  was  very  lawful  for  him  to  do  ;  so  that 
it  was  not  solutio,  but  rather  naminis  emptio :  And  as  to  his  intromission,  it  was 
with  his  own  goods  belonging  to  him  jure  mariti ;  and  although  they  came  to  him  by 
his  wife,  yet  he  was  not  bound  for  that  to  undergo  all  h»r  debts  ;  and  that  although, 
perhaps,  if  he  had  been  convened  for  it  in  his  own  time,  he  would  have  been  found 
fiable  to  it ;  yet,  now  he  being  dead,  his  interest  ceasing  (seeing  he  was  only  conveen- 
able  pro  interesse  et  nan  prirmpaliter),  the  allegeance  must  be  repelled  specially  in 
consideration  of  the  assigney,  who  being  a  singular  successor,  cannot  be  obliged  to 
pay  this,  whatever  might  have  been  said  against  the  cedent.  Duphed,  The  assigney 
can  be  in  no  better  case  than  the  cedent ;  and  if  the  cedent's  own  name  had  been  in 
the  assignation,  no  question  but  it  had  been  unprofitable  to  him,  even  so  must  it  be 
where  he  borrowed  another's.  And  it  is  most  reasonable,  that,  this  bond  being  paid 
out  of  the  debtor's  own  ^ear,  his  heir  should  not  be  burdened  with  it  again  ;  and  that 
the  pursuer's  cedent  having  reaped  the  benefit,  should  be  liable  to  the  burdens,  quia 
quern  aequurUur  commoda  euvdeln  sequi  debent  et  iv^commoda.  The  Lords  found  the 
allegeance  relevant.  SpoUiswood  (Assignation),  p.  22. 


No.  29.  [839]  Channell  v.  Sbton.    February  16, 1693. 

The  registration  of  a  bond  by  an  assignee  after  the  cedent's  death  is  informal 

The  debate  between  Anne  Channell,  relict  of  Mr.  Alexander  Seton  minister  at 
Lithgow,  against  Sir  Walter  Seton,  was  advised  ;  and  the  Lords  found  the  registration 
of  the  bond  by  an  assignee  after  the  cedent's  death  was  informal,  though  the  debtor 
was  alive ;  because  the  registration  was  a  decreet  of  consent,  which  required  actor 
et  reusy  and  here  the  actor  was  dead,  and  so  there  could  be  no  decreet  at  his  instance ; 
and  it  was  not  sufficient,  that  it  was  not  done  by  an  assignee  who  had  not  intimate 
his  assignation  in  the  cedent's  life  ;  for  though  it  be  payable  to  the  creditor,  and  his 
assignee,  so  it  is  likewise  to  his  heirs  and  executors,  and  yet,  they  could  not  summarly 
registrate,  so  that  the  mandate  died  here,  both  morte  mandarUis  et  mandatarii ;  though 
it  was  argued,  that  the  procurator  was  the  mandatarius  here  and  not  the  creditor. 
(The  Lords  had  found  the  contrary  between  Reid  and  Mr.  James  Deas,  advocate  :* 
But  there  he  had  paid  annual  rents  to  the  assignee  :)  But,  not  to  cast  the  assignee  too 
far  back,  they  sustained  this  charge  as  a  libel ;  and  ordained  the  defender  to  answer 
thereto,  but  so  as  to  get  terms  to  prove,  and  not  to  be  put  to  verify  instantly  as  in  a 
suspension  :  And  for  proving,  that  there  could  not  be  summar  execution  by  registra- 
tion, where  either  the  granter  or  receiver  was  dead,  the  following  decisions  were  cited 
out  of  Durie,  p.  102,  27th  January  1624,  Inglis,  voce  Process  ;  and  30th  of  July  1625, 
Lady  StonyhiU,  Durie,  p.  185,  voce  Tutor  and  Pupil  ;  16th  March  1627,  Bruce,  Durie, 
p.  291,  voce  Summar  Diogence  ;  1st  December  1630,  Chappeltown,  Durie,  p.  544, 
voce  Summar  Diligence  ;  19th  March  1631,  Crighton,  Durie,  p.  584,  voce  Summar 
Diligence  ;  15th  January  1635,  Shank,  Durie,  p.  742,  voce  Summar  Diligence  ; 
12th  February  1635,  Brown,  Durie,  p.  754,  voce  Summar  Diligence. 

Some  proposed;  that  it  would  be  a  great  ease  to  the  lieges,  and  dispatch  of  justice, 
to  make  some  regulation  for  the  future,  that  execution  may  summarily  pass  at  the 
assignee's  instance,  though  the  creditor  be  dead,  especially  now  since  the  act  of  Parlia- 
ment 1690,  not  requiring  confirmation  of  special  assignations. 

FoL  Die.  V.  1,  p.  62.     Fountainhall,  v.  1,  p.  561. 

*  Fount.  V.  1,  p.  536,  voce  Summar  Process. 
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No.  35.        [842]  Earl  of  Akoylb  v.  Lord  M'Donald.    December  14, 1676. 

A  disposition  of  tlie  superiority  to  tlie  vassal  himself,  implies  an  assignation,  and  needs 

no  intimation. 

The  Earl  of  Argyle  having  purchased  the  superiority  of  Knodyeer  from  Lochnell, 
he  pursues  a  reduction  of  McDonald's  right,  who  holds  the  same  of  Lochnell,  and  now 
of  Argyle  ;  and  M'Donald  having  alleged,  that  Argyle  was  obliged  to  relieve  Lochnell 
of  the  disposition  of  that  superiority,  that  he  had  formerly  made  to  McDonald  ;  the 
aUegeance  was  found  relevant ;  and  McDonald's  oath  of  calumny  being  craved  there- 
upon, he  ^led  to  compear,  and  thereupon  decreet  of  reduction  was  pronounced  and 
extracted.  M'Donald  does  now  pursue  reduction  of  that  decreet,  and  offers  to  give 
his  oath  of  calumny,  and  thereupon  craves  to  be  reponed  to  his  defence,  and  so  have 
a  term  assigned,  and  an  incident  for  obtaining  the  writ  out  of  Lochnell's  hand.  The 
pnrsner  answered,  That  he  was  willing  to  repone  the  defender  to  his  oath  of  calumny, 
and  to  his  defence,  if  instantly  verified  :  Otherwise  he  adhered  to  his  decreet,  which 
being  in  faro  upon  certification,  it  was  as  strong  as  if  a  term  had  been  assigned  to  prove, 
and  McDonald  had  succumbed,  though  there  were  but  neglect :  But  here  was  con- 
tumacy, that  being  present  in  town,  he  did  not  depone,  and  hath  not  any  excuse,  the 
decreet  being  in  the  midst  of  the  Session. 

The  Lords  reponed  M'Donald  to  his  oath  of  calumny,  but  refused  to  give  a  new 
tenn  to  prove,  or  any  diligence,  the  intimacy  betwixt  M'Donald  and  Lochnell  being 
notonr :  But  if  M'Donald  should  depone  that  he  was  not  master  of  the  bond  at  pre- 
sent ; — ^The  Lords  superseded  the  extract  till  the  first  day  of  February,  that  if  any 
such  bond  were  produced  betwixt  and  then,  it  might  be  received. 

M'Donald  further  alleged.  That  his  feu  could  not  be  reduced  for  not  payment  of 
the  feu-duty,  because  he  produces  a  right  to  the  superiority  from  Lochnell,  the 
common  author  ;  which  comprehending  a  disposition  of  all  right,  is  equivalent  to  a 
discharge,  or  to  an  assignation  to  the  feu-duties,  which  being  granted  to  the  debtor 
himself,  needs  no  intimation  ;  so  that  albeit  the  pursuer  being  first  infeft,  hath  right 
to  the  superiority ;  yet  the  defender's  disposition  of  the  superiority  secures  him  as  to 
the  bygones  before  the  pursuer's  infeftment.  It  was  answered.  That  the  right  of 
superiority  carrieth  therewith,  without  any  special  right,  all  the  casualties  of  superi- 
ority, though  fallen  before  the  right ;  and  therefore  neither  feu-duties,  nor  other 
casualties,  fall  to  executors,  but  to  the  heir,  unless  they  [843]  l^e  separate  actually  by 
a  decreet,  innovating  their  nature,  and  turning  them  into  a  liquid  debt. 

The  Lords  found.  That  albeit  the  superiority  carries  the  right  of  all  casualties, 
which  are  not  separate  before  the  disposition  of  the  superiority  ;  yet  the  same  may 
be  separate,  not  only  by  a  decreet,  but  by  an  assignation  intimate  ;  and  found  the 
disposition  of  the  superiority  to  the  vassal  himself  to  imply  an  assignation,  which 
needed  no  intimation.     (See  Implied  Assignation.) 

Fol,  Die.  V.  1,  p.  63.    Stair,  v.  2,  p.  478. 


No.  42.  [846]  M*LuRO  contra  Blackwood.    February  24,  1680. 

Assignation  intimated,  though  not  delivered,  is  effectual. 

In  a  competition  betwixt  M'Lurg,  assignee  by  Boyd  of  Pinkell,  and  Blackwood, 
lus  creditor  arrester  ;  it  was  alleged  for  the  assignee.  That  his  assignation  and  intima- 
tion were  before  the  arrestment. — It  was  answered  for  the  arrester.  That  the  assignation 
was  never  the  assignee's  delivered  evident,  but  was  retained  in  Pinkell,  the  common 
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debtor,  his  hand  ;  and  that  the  intimation  was  null,  being  made  by  a  person  who  was 
no  notary,  but  known  to  be  flagitious. — It  was  replied,  That  intimation  eupphes 
delivery,  after  which  the  assignee  hath  interest  to  force  the  cedent  to  exhibit  and 
deliver ;  and  though  he  should  cancel  the  assignation,  the  assignee  may  prove  the 
tenor  of  it,  using  the  intimation  as  an  adminicle,  as  was  found  in  the  case  of  Dick  of 
Grange  and  Sir  Laurance  Oliphant ;  *  yea  in  the  case  of  Mr.  John  Bain  t;.  Campbell,t 
it  was  found,  That  a  debtor  taking  a  bond  in  name  of  his  creditor,  though  not 
delivered,  that  creditor  had  right  to  found  upon  it,  and  to  force  the  debtor  to  deliver. 
And  as  to  the  notary's  not  being  authorised,  it  was  ofEered  to  be  proven  he  was  holden 
and  repute  notary,  which  is  all  the  leiges  can  know  ;  and  though  he  were  flagitious,  the 
intimation  may  be  redargued  by  the  witnesses  insert. 

The  Lords  found  the  assignation  being  intimate  before  the  arrestment,  though 
not  delivered,  was  preferable,  and  that  the  notary's  being  holden  and  repute  such  was 
sufficient.  Stair,  v.  2,  p.  762. 


No.  47.  [848]  Hume  v.  Hume.    July  21,  1632. 

Intimation  at  the  market-cross  of  the  head  burgh,  or  even  at  the  dwelling-house,  if 
not  personally,  does  not  put  the  party  in  male  fide  to  pay. 

The  deceased  Samuel  Hume  being  decerned  by  a  decreet-arbitral,  to  pay  to  his 
mother  yearly,  a  yearly  duty  of  victual,  whereto  she  having  made  one  her  assignee  ; 
which  assignation  being  intimate  at  the  market-cross  of  the  head  burgh  of  the  sheriff- 
dom, where  the  party  dwelt,  and  within  the  which  the  lands  lay,  for  which  the  victual 
should  be  paid  :  The  assignee  desiring  this  decreet-arbitral,  the  same  being  registrate, 
to  be  transferred  in  him  active,  and  in  the  heir  of  Samuel  Hume,  party  obliged  to  pay 
the  said  victual,  passive,  who  compeared,  and  alleged.  That  the  mother  to  whom  the 
said  victual  was  payable,  had  discharged  to  the  said  Samuel  that  decreet,  and  grants 
her  satisfied  of  that  clause  concerning  the  payment  of  the  victual,  and  had  exonered 
him  thereof ;  and  which,  albeit  it  was  confest  to  be  done  after  the  assignation  and 
intimation  thereof,  yet  the  said^Samuel  might  lawfully  do  it,  notwithstanmng  thereof, 
seeing  the  said  intimation  was  never  lawfully  made  to  him  ;  and  the  assignation  and 
intimation  preceding,  made  at  the  market-cross,  could  not  put  him  in  mala  fide,  to  pay 
his  own  just  creditrix,  and  to  take  exoneration  from  her.  This  allegeance  was  found 
relevant,  notwithstanding  of  the  preceding  assignation  and  intimation,  which  the 
debtor  was  not  holden  to  know,  not  being  made  to  himself  :  For,  if  the  intimation 
had  been  made  at  the  debtor's  dwelling-house,  it  might  have  remained- as  obscure  to 
him  and  unknown,  as  the  intimation  made  at  the  market-cross  ;  therefore  it  would 
be  considered,  if  such  intimations  at  parties  dwelling-houses,  be  sufficient  against 
them,  or  else  they  must  be  made  personally  to  them.     (See  Bona  Fide  payment.) 

Act.  MowAT  &  Hepburn. — Alt.  Craig. — Clerk,  Gibson. 

Durie,  p.  649. 


No.  52.    [850]  Messrs.  Newton  and  Company  v.  Messrs.  Collogan  and  Company, 
and  Others.     November  23,  1785. 

Holograph  acknowledgement  of  intimation,  by  the  debtor,  though  unattested,  sup- 
phes  the  want  of  a  notorial  instrument. 

Samuel  Bean  assigned  to  Messrs.  Collogan  and  Company,  and  to  other  persons, 
a  bond  which  had  been  granted  to  him.     Instead  of  a  notorial  instrument,  certifying 

*  Dirleton,  p.  215,  voce  Implied  Obligation.         f  See  General  List  of  Names. 
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intiination  of  these  assignations,  there  appeared  on  the  back  of  them  a  holograph 
writing  to  that  effect,  subscribed  by  the  debtor.  In  a  competition  of  Bean's  creditors, 
Newton  and  Company  objected  to  this  evidence  of  intimation,  and 

Pleaded,  This  writing,  though  holograph,  not  being  attested  by  witnesses,  cannot 
prove  its  own  date  ;  and  therefore  is  to  be  understood  as  if  it  really  bore  no  date.  As 
such,  then,  it  must  be  ineffectual.  Otherwise,  indeed,  debtors  might  easily  antedate 
intimations,  for  the  purpose  of  unduly  preferring  favourite  creditors.  Equipollents, 
if  admitted,  ought  to  be  such  as  to  guard  against  such  frauds. 

Answered,  To  receive  such  proof  of  intimation,  is  the  universal  usage ;  and,  in 
particular,  it  is  daily  exemplified  by  the  transactions  of  the  public  banks.  The 
decisions  of  the  Court  seem  likewise  to  give  countenance  to  it.  See  No.  64,  p.  860  ; 
Fountainhall,  vol.  2,  p.  397 ;  Charteris  v.  Sinclair,  voce  Competition,  TumbuU 
contra  Stewart,  No.  74,  p.  868. 

The  cause  was  reported  by  the  Lord  Ordinary,  when  a  great  majority  of  the  Court 
were  influenced  by  the  consideration  of  the  common  usage ;  though  some  of  the 
Judges  observed,  That  such  a  practice  was  so  erroneous  that  it  ought  not  to  be 
regarded. 

The  Lords  found,  that  the  intimation  was  sufficiently  ascertained. 

Reporter,  Lord  Monboddo. — For  Newton  and  Company,  Rolland. — Alt.  Elphin- 
8TON,  G.  Ferousson. — Clerk,  Home. 

Stewart.  Fol.  Die,  v.  3,  p.  46.     Fac.  Col.  No.  238,  p.  368. 


No.  4.        [877]  John  M*Gilchrist  v.  Thomas  Arthur.    January  16, 1794. 

When  a  person  grants  a  draught  on  his  banker,  payable  to  the  bearer,  or  his  order,  on 
demand,  he  cannot,  in  a  question  with  an  onerous  holder  of  it,  plead  compensa- 
tion upon  a  debt  due  to  him  by  the  person  to  whom  the  draught  was  originally 
delivered. 

James  Fife  granted  to  Archibald  Macausland  the  following  order  : 

"  Port-Glasgow,  23d  February  1793, 
"  Pay  the  bearer  on  demand,  or  his  order.  One  hundred  pounds  Sterling,  and 
debit  my  account  with  the  branch  of  the  Bank  of  Scotland,  Greenock. 
"  To  Messrs.  Wilson  and  Arthur  their  agents." 

This  order,  Fife  afterwards  alleged,  was  granted  without  value,  and  on  promise 
of  repayment  on  or  before  the  26th  February  1793. 

Macausland  stopt  payment  on  the  5th  March  following.  On  the  12th  of  that 
month,  Fife  received  a  charge  of  horning  upon  this  draught,  at  the  instance  of  John 
Macgilchrist,  who  had  got  it  as  a  payment  from  Macausland  on  the  24th  of  February, 
but  had  not  presented  it  at  the  Bank  till  the  5th  of  March,  when  Fife  having  by  that 
time  withdrawn  his  money  out  of  their  hands,  payment  was  refused,  and  a  protest 
immediately  taken. 

Fife  raised  a  suspension  of  this  charge,  which,  upon  his  bankruptcy,  was  conducted 
by  Thomas  Arthur,  the  trustee  for  his  creditors.  The  competency  of  a  summary 
charge  upon  such  a  note  having  been  disputed,  the  Lord  Ordinary  turned  the  charge 
into  a  Ubel,  and  found  the  defender  liable  in  the  sum  contained  in  the  draught,  with 
interest. 

In  a  reclaiming  petition,  Arthur  contended.  That  if  Macausland  had  immediately, 
upon  receiving  the  draught,  carried  it  to  the  Bank,  as  he  ought  to  have  [878]  done,  and 
got  payment  of  it,  Fife  would  have  made  the  promise  of  re-payment  on  the  26th 
February  effectual,  as  Macausland  continued  solvent  till  the  5th  of  March  ;  and  that  as 
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Macausland  himself  could  not,  so  no  person  in  his  right  could  now  demand  payment 
of  it ;  and  farther 

Pleaded  :  Draughts  Uke  the  present  are  very  frequently  granted  by  creditoiB 
on  their  debtors,  whether  bankers  or  individuals ;  and  when  paid  by  tibe  drawee, 
they  operate  as  a  discharge  in  his  favour,  upon  whatever  terms  the  bearer  may  have 
got  possession  of  them.  But  they  have  not  the  same  privilege  of  negociation  with 
bills  or  promissory  notes.  When  transferred  to  a  third  party,  all  objections  com- 
petent against  the  cedent  may  also  be  proponed  against  the  assignee,  as  in  the  case 
of  a  bond  or  other  personal  security  ;  Erskine,  b.  3,  tit.  5,  §  6, 10  ;  Bacon's  New  Abridg- 
ment, V.  3,  pp.  603,  609.  Indeed,  there  being  no  fixed  rules  for  their  negociation,  as 
there  are  with  regard  to  bills,  great  hardship  would  arise  from  giving  them  the  same 
privileges. 

They  were  evidently  considered  by  the  Legislature  as  having  effect  only  in  favour 
of  the  first  holder,  and  not  transferable  like  bills,  otherwise  it  would  not  have  exempted 
from  the  stamp-duties,  orders  on  bankers,  drawn  by  persons  residing  within  a  certain 
distance  of  the  banking  house,  while  it  expressly  declared  all  orders  not  payable  to 
the  bearer,  liable  to  these  duties  ;  23d  Geo.  III.  c.  49,  §  4  ;  24:th  Geo.  III.  ses.  1,  c.  7, 
§  3.  Indeed,  on  the  contrary  supposition,  the  tax  might  be  evaded  in  all  bills  payable 
on  demand. 

Besides,  bills  payable  to  the  bearer  are  null,  as  falling  under  the  statute  1696,  c.  25 ; 
8th  January  1730,  Walkinshaw's  Executors,  voce  Blank  Writ. 

Observed  on  the  Bench :  The  draught  in  question  is  transferable  like  a  bill  of 
exchange.  It  is  equally  free  firom  compensation  with  a  bank-note.  It  falls  under 
the  class  of  "  notes  of  trading  companies,"  which  are  exempted  from  the  enactments 
of  the  act  1696.  Besides,  the  drawer  having  issued  his  order  in  these  terms,  is  barred, 
personali  exceptione,  from  objecting  to  the  negociability  of  it,  and  the  trustee  for  his 
creditors  cannot  be  in  a  better  situation. 

The  Lords  unanimously  "  refused  the  petition,"  without  answers.  (See  Compensa- 
tion.) 

Lord  Ordinary,  Justice -Clerk. — For  the  Petitioner,  John  Clerk. — Clerk,  Sinclair. 

D.  Douglas.  Fac.  Col.  No.  89,  p.  200. 


No.  3.        [881]  Laird  of  Birkinbog  v.  John  Grahame  of  Craigie.    July  20, 1671. 

A  disposition  granted  by  a  notour  bankrupt  was  not  reduced  upon  the  act  1621,  at  the 
instance  of  the  other  creditors,  who  had  done  no  diligence  ;  the  disposition  being 
in  satisfaction  of  a  bargain  of  victual,  sold  and  delivered  to  the  bankrupt  about 
a  month  before  the  disposition. 

In  a  competition  among  the  creditors  of  umquhile  Sir  Robert  Douglas  of  Tilli- 
quhilly,  a  disposition  granted  by  Sir  Robert  to  Grahame  of  Craigie,  was  called  for  to  be 
reduced  upon  this  reason,  that  it  was  granted  by  Sir  Robert  when  he  was  a  notorious 
and  known  bankrupt,  and  fled,  and  was  latent ;  so  that  by  the  act  of  Parliament 
1621,  he  could  not  prefer  one  creditor  to  another,  being  in  that  condition,  for  that  act 
annuls  all  dispositions  made  by  bankrupts,  without  a  just  and  necessary  cause  ;  and 
there  was  no  necessity  nor  justice  for  the  bankrupt  to  prefer  one  creditor  to  another. — 
It  was  answered,  That  unless  there  had  been  legal  diligence  at  the  pursuer's  instance, 
or  that  the  defender's  disposition  had  been  without  a  cause  onerous,  there  is  no  ground 
for  that  act  to  hinder  any  debtor,  though  bankrupt,  to  prefer  one  creditor  to  another ; 
for  if  he  had  had  the  money,  he  might  have  paid  any  he  pleased  ;  and  the  cause  is  both 
just  and  necessary,  because  he  might  have  been  compelled  by  law  to  have  done  the 
same,  and  there  was  nothing  to  hinder  the  creditor  ;  but,  that  as  he  might  have  first 
apprised,  so  he  might  have  taken  the  first  disposition  from  his  debtor.     2do,  The 
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poisuer's  debt  was  for  a  bargain  of  victual  sold  and  delivered  to  the  common  debtor, 
but  a  month  before  the  disposition  in  question,  when  he  was  alleged  to  be  bankrupt. 

The  Lords  found  the  last  allegeance  relevant,  and  assoilzied  from  the  reduction, 
but  did  not  decide  upon  the  former  allegeance. 

Fol.  Die.  V.  1,  p.  66.     Stair,  v.  1,  p.  762. 


No.  5.  [882]  Frazer  v.  Mackie.    February  1, 1681. 

Found,  that  a  party  holding  an  assignation  bearing  to  be  for  causes  onerous,  was 
bound  to  explain  the  cause  particularly,  that  it  might  be  known  whether  it  was 
adequate. 

William  Fyfe  having  given  an  assignation  to  a  sum  of  5000  merks,  due  to  him  by 
Incbbrakie,  first  to  Creorge  Mackie,  and  thereafter  to  Frazer  of  Balbedie  ;  it  was  alleged 
for  Frazer,  that  albeit  Mackie's  assignation  was  prior,  yet  it  was  without  a  cause  onerous 
by  a  bankrupt,  in  defraud  of  him  and  others  the  bankrupt's  creditors,  for  whose  use  he 
liad  obtain^  assignation ;  which  being  found  relevant,  Mackie  deponed  that  the 
assignation  was  for  causes  onerous ;  but  refused  to  depone  what  the  cause  was,  or 
whether  it  was  equivalent ;  and  alleged  that  his  assignation  does  bear  causes  onerous 
as  well  as  Frazer  s  ;  and  it  being  referred  to  his  oath,  that  it  was  without  a  cause 
onerous ;  and  not  in  these  terms,  ^*  that  it  was  without  an  equivalent  cause  onerous," 
he  was  obUged  to  depone  no  further  than  to  deny  the  allegeance  referred  to  his  oath. — 
It  was  answered.  That  the  reason  of  preference  for  Frazer  being,  that  the  cedent  was 
bankrupt,  and  had  no  other  means  but  this  sum  assigned  to  him,  whereby  he  became 
wholly  insolvent,  and  therefore  could  not  without  a  cause  onerous,  and  legal  diligence, 
assign  the  bond  to  Mackie,  therefore  he  ought  to  depone  what  was  the  cause  of  the 
disposition  particularly,  that  the  Lords  may  determine,  whether  it  was  equivalent,  or 
whether  the  assignation  was  fraudulent. — It  was  repHed,  That  this  was  no  way  com- 
petent to  Frazer,  till  he  had  first  instructed  his  posterior  assignation  to  be  for  debts 
prior  to  Mackie's  assignation,  otherwise  if  Mackie's  assignation  were  in  whole  or  in 
part  gratuitous,  it  is  not  fraudulent,  but  preferable  to  any  posterior  assignation. 

The  Lords  found.  That  if  Frazer  instructed  the  cause  of  his  assignation  to  be 
the  common  author's  debts,  anterior  to  Mackie's  assignation,  that  Mackie  should 
[883]  depone  particularly  what  was  the  cause  of  his  assignation,  that  the  Lords  might 
determine  whether  the  cause  was  adequate.  Stair,  v.  2,  p.  848. 


No.  11.  [888]  Brown  and  Others  v.  Murray.    July  6, 1754. 

A  sale  by  a  bankrupt,  for  a  full  price,  so  far  reduced  as  to  bring  in  the  creditors  all 

pari  passu. 

John  Gillespie,  possessed  of  a  grass  farm  and  a  large  stocking  of  sheep,  &c.,  fell 
mto  labouring  circumstances.  He  had  been  taken  with  caption,  and  let  go  upon 
payment.  And  apprehending  a  discovery  of  his  circumstances,  which  would  bring 
all  his  creditors  upon  him,  he  assigned  his  tack,  and  sold  his  stocking  to  John  Murray 
his  son-in-law,  at  a  price  which  was  agreed  on  all  hands  to  be  equal.  Whether  he 
had  any  view  in  this  transaction  to  benefit  his  favourite  creditors,  who  lived  all  in 
the  neighbourhood,  or  whether  he  meant  only  to  prevent  [887]  ^^  effects  from  being 
carried  off  by  poindings  at  an  under  value,  is  not  certain ;  but  this  is  certain,  that 
the  favourite  creditors,  most  of  them  the  bankrupt's  near  relations,  got  the  start  by 
arresting  in  the  hands  of  the  purchaser.  "  This  produced  a  reduction  of  the  bargain 
at  the  instance  of  the  other  creditors  ;  and  the  bargain  was  accordingly  reduced,  not 
as  to  the  purchaser,  but  only  as  to  the  creditors,  to  the  effect  of  ranking  them  all  pari 
pawtt  upon  the  price." 
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This  interlocutor  was  carried,  not  upon  any  just  principle,  which  seems  not  easy 
to  be  found,  but  upon  a  natural  impulse  to  redress  a  wrong,  which  deserved  redress 
had  there  been  law  for  it.  The  difficulty  is,  that  there  is  no  foundation,  either  in 
common  or  statute  law,  to  reduce  a  sale  made  by  a  bankrupt  for  a  full  price.  Neither 
did  the  Court  take  upon  them  to  reduce  the  sale.  On  the  contrary,  they  held  the 
purchaser  bound,  and  ranked  the  creditors  upon  the  price.  So  far  I  could  have  gone, 
as  to  find  that  the  bankrupt's  relations  and  neighbours  could  take  no  benefit  from 
their  arrestments  against  the  more  distant  creditors,  when  the  preference  of  the 
former  was  probably  one  of  the  bankrupt's  motives  for  making  the  bargain.  But 
unluckily  it  came  out  in  the  course  of  the  process,  that  nine  arrestments  were  laid  on 
by  creditors  who  were  not  parties  to  the  process,  and  who  had  no  such  connection  with 
the  bankrupt,  as  to  admit  of  a  supposition  that  he  had  any  view  to  prefer  them.  This 
was  a  pinching  circumstance,  because  the  pursuers  had  not  arrested,  nor  done  any 
sort  of  diligence  against  the  bankrupt ;  and  the  Court  could  find  no  other  means  t4) 
come  at  what  was  reckoned  material  justice,  but  to  pronounce  the  above  interlocutor. 

Sd.  Dec.  No.  65,  p.  85. 


No.  12.  Blaikie  v.  Robertson.    March  9, 1781. 

A  sale  contrived  to  elude  the  statutes,  by  means  of  instant  payment  to  interposed 
persons,  in  order  to  favour  particular  creditors,  reduced. 

It  has  been  found,  that  a  voluntary  disposition  for  a  price  instantly  paid,  and 
not  for  anterior  debts,  fell  not  under  the  statutes  1621  and  1696  :  In  like  manner, 
that  voluntary  securities,  granted  for  money  instantly  received,  were  not  affected 
by  these  statutes  ;  Erskine,  large  Instit.  b.  4,  tit.  1,  §  43.  In  this  case,  it  appeared 
from  a  proof,  that  the  sums  for  which  an  heritable  security  was  granted  by  the  bank- 
rupt, had  been  advanced  by  a  favourite  creditor,  through  an  interposed  person,  in 
order  to  prefer  that  creditor,  by  making  payment  to  him  of  the  money  so  advanced  : 
The  transaction  being  thus  evidently  calculated  to  elude  the  statutes, 

The  Lords  "  reduced  the  security." 

Ordinary,    Lord    Broxfield. — Act.    Ilay    Campbell,    Craig. — Alt.    M*Laurin, 

Abercrombie. 

Craigie,  Fd.  Die.  v.  3,  p.  48.     Fac.  Col.  No.  51,  p.  90. 


No.  14.  [889]  KiNLOCH  v.  Blair.    January  18, 1678. 

An  uncle  took  a  disposition  from  his  nephew  of  his  whole  estate,  in  satisfaction  of 
anterior  debts.  By  this  the  nephew  became  utterly  insolvent.  The  transaction 
was  reduced  as  fraudulent,  to  the  effect  of  bringing  in  the  other  creditors  for 
their  proportion. 

Kinloch  of  Qourdie  pursues  reduction  of  all  rights  granted  to  Mr.  George  Blair 
by  James  Strachan  of  Kirktoun  of  Lethindic,  on  this  reason,  that  Mr.  George  being 
uncle  to  the  common  debtor's  heir,  a  minor,  had  acted  for  him,  and  retarded  the 
pursuer's  diligence,  and  after  the  pursuer  had  obtained  decreet  cognitionis  causa, 
Mr.  George  bought  in  rights  from  other  creditors,  and  took  a  disposition  from  the 
common  debtor  of  this  land,  which  was  his  whole  estate,  and  being  superior 
to  him,  granted  to  him  a  precept  of  dare  constat^  and  accepted  from  him  a  resigna- 
tion ad  remanentiam,  though  he  knew  that  he  had  no  other  estate  ;  and  albeit 
it  was  notour  to  him  that  he  was  bankrupt,  his  debt  far  exceeding  his  estate. 
The  defender  answered,  That  the  reason  is  not  relevant,  seeing  he,  as  assignee,  was 
creditor,  and  was  prior  in  diligence,  and  therefore  might  lawfully  take  satisfaction 
from  his  debtor  by  a  disposition  for  causes  onerous,  against  which  there  was  no  ground 
from  the  act  of  Parliament  1621,  which  excludes  no  preference,  but  that  ^ich  ifl 
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in  prejudice  of  creditors,  having  done  diligence  lawfully,  affecting  the  debtor's  estate, 
as  by  homing,  inhibition,  arrestment,  or  apprising ;  and  though  it  has  been  found, 
that,  after  denunciation  of  lands  to  be  apprised,  or  execution  of  an  inhibition  against 
the  party  inhibit  personally,  that  dispositions  in  favours  of  other  creditors,  by  the 
common  debtor,  granted  before  the  apprising,  or  publication  at  the  cross  where  the 
lands  lie,  might  reduce  the  interveening  dispositions  as  fraudulent  by  gratification ; 
yet  it  was  never  found  that  the  beginning  of  a  pursuit,  or  obtaining  a  personal  decreet, 
could  impede  another  creditor  to  take  a  disposition  for  his  satisfaction,  seeing  the 
pnrsuer  had  an  ordinary  and  obvious  remeed  by  an  inhibition.  2do,  Diligence  operates 
nothing,  when  it  is  not  punctually  insisted  in :  but  here  four  months  intervened 
betwixt  the  decreet  cognitionis  cauaay  and  the  adjudication. 

The  Lords  found  not  that  member  relevant  upon  anticipation,  the  diligence  being 
but  personal ;  but  found  the  other  members  relevant,  as  grounds  of  fraud,  though 
not  founded  upon  the  act  of  Parliament ;  especially,  the  taking  a  disposition  of  the 
whole  estate,  irom  a  person  notourly  insolvent,  not  being  by  an  inconcerned  person, 
by  way  of  commerce,  buying  the  land,  but  by  a  creditor  obtaining  preference ;  but 
declared  the  reduction  to  be  only  to  this  effect,  that  both  parties  might  come  in  pro- 
portionally efieiring  to  their  sums,  as  if  both  had  obtained  decreets  within  year  and 
day.  Fd.  Die.  v.  1,  p,  67.    Stair,  v.  2,  p.  595. 


No.  20.         [893]  Cramond  v.  Bruce  and  Henry.    February  25, 1737. 

One  creditor  arrested  in  the  hands  of  another  who  had  obtained  a  disposition  omnium 
banorum.     They  were  ranked  2)ari  passu  on  the  fund. 

A  debtor,  against  whom  no  diligence  was  done,  having  granted  a  disposition 
(mnium  honorum,  to  one  of  his  creditors  in  security  and  payment,  and  another  creditor 
having  arrested  in  the  disponee's  hands,  and  in  a  furthcoming  insisted  that  the  dis- 
position was  null,  and  that  he  was  preferable  by  virtue  of  his  diligence  ;  the  Lords 
rednced  ad  hunc  effectum,  to  bring  him  in  pari  passu ;  and  repelled  the  jus  retentionis 
pleaded  for  the  disponee  ;  for,  if  the  disposition  was  unlawful,  the  disponee  could  have 
no  just  title  to  retain  possession.  Fd.  Die.  v,  1,  p.  67. 


No.  27.  [899]  Hume  v.  Smith.    July  5, 1673. 

A  wife's  sister  is  considered  to  be  a  confident  person. 

Margaret  Hume  pursues  a  reduction  of  a  disposition  granted  by  Robert  Sinclair, 
of  certain  tenements  to  Katharine  Smith,  his  wife's  sister,  as  being  betwixt  conjunct 
and  confident  persons,  without  an  onerous  cause  in  prejudice  of  her,  who  is  Sinclair's 
creditor ;  for  albeit  the  disposition  bore  sums  of  money,  yet  the  narrative  did  not 
prove  betwixt  conjunct  persons,  unless  it  were  otherwise  instructed. — It  was  answered 
for  the  defender.  That  law  hath  never  interprete  a  wife's  sister  to  be  a  confident  person, 
meant  by  the  act  of  Parliament,  which  hath  been  extended  to  father  and  son,  and 
brother  and  brother,  but  never  to  a  wife's  sister. — It  was  replied.  That  it  was  extended 
to  a  good-brother  in  the  case  of  Bimie  contra . 

The  Lords,  before  answer,  ordained  the  defender  to  condescend  upon  the  onerous 
cause  of  the  disposition,  and  to  adduce  such  evidences  therefor  as  she  could  :  And  she 
adduced  one  witness,  who  deponed  that  he  was  witness  to  a  bond  of  350  merks,  due 
by  Sinclair  to  Smith,  and  that  he  heard  Sinclair  acknowledge  that  he  was  due  to  her 
700  merks. 

The  Lords  found  this  a  sufficient  adminicle  to  astruct  the  cause  onerous  of  the 
disposition  pro  tanlo,  the  defender  giving  her  oath  upon  the  verity  thereof,  and  declared 
the  lands  redeemable  from  her  thereupon.  Stair,  v.  2,  p.  204. 
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No.  29.    [900]  Creditors  of  Tarpersie  v.  the  Laird  of  Kinpawns.    December  18, 

1673. 

A  disposition,  by  a  person  who  had  been  denounced  and  in  the  sanctuary,  of  his  estate 
to  his  uncle,  reduced,  to  the  effect,  that  the  creditors  should  be  ranked  proportion- 
ally on  the  price. 

The  Laird  of  Tarpersie  having  disponed  his  estate  to  Kinfawns  his  mother's  brother, 
some  of  his  creditors  coming  short  of  payment,  pursue  a  reduction  of  the  disposition 
upon  the  act  of  Parliament  against  bankrupts,  as  being  done  by  a  bankrupt  to  his 
uncle,  a  confident  and  conjunct  person,  without  an  onerous,  at  least  without  a  necessary 
cause,  whereby  the  bankrupt  and  his  uncle  did  prefer  such  creditors  as  they  pleased, 
and  excluded  the  rest.  The  defender  alleged,  That,  by  the  act  of  Parliament,  a 
bankrupt  was  not  hindered  to  pay  his  lawful  creditors  by  himself,  or  any  confident 
interposed  person  ;  for,  by  the  express  words  of  the  act,  all  payment  made  to  the 
bankrupt's  creditors  by  the  interposed  person  is  allowed  ;  and  is  only  Uable  for  the 
remainder ;  and  albeit  creditors  who  have  done  diligence,  cannot  be  postponed  by 
voluntar  dispositions  after  their  diligence,  yet  these  creditors  had  done  no  diligence 
before  the  disposition,  or  before  the  defender's  undertaking  of  the  other  creditor's 
debt,  which  he  offers  to  depone  were  undertaken  by  him  at  the  time  of  the  disposition. 
2dly,  The  law  doth  not  determine  what  a  bankrupt  is  ;  and  albeit  there  were  several 
hornihgs  against  Tarpersie,  that  will  not  conclude  him  bankrupt,  or  else  all  dispositions, 
though  for  most  onerous  causes,  may  be  reduced,  most  of  the  disponers  being  at  the 
horn  for  the  time  ;  and  all  the  hornings  that  were  then  due  are  now  paid.  It  was 
answered  for  the  pursuers,  That  their  reason  of  reduction  is  most  relevant,  for  there 
are  two  members  in  the  act  of  Parhament,  one  is  in  favours  of  creditors  that  had  done 
diligence,  but  the  other  is  by  the  first  part  of  the  act  in  favours  of  all  anterior  creditors, 
whether  doing  diligence  or  not,  that  bankrupts  could  not,  even  for  an  onerous  cause, 
prefer  one  creditor  to  another,  but  either  dispone  for  all  their  uses  proportionally,  or 
leave  them  to  their  legal  dihgence ;  and  therefore  the  act  bears,  not  only  that  the  dis- 
positions of  bankrupts  must  not  only  be  for  an  onerous  cause,  but  for  a  necessary 
cause,  and  there  is  no  necessity  for  a  bankrupt  to  prefer  one  creditor  to  another  :  And 
that  Tarpersie  was  bankrupt,  it  is  most  evidently  evinced,  on  these  grounds,  that 
he  was  many  times  denounced,  and  at  the  horn,  and  that  he  was  fugitive  in  the  Abbey, 
where  his  disposition  is  dated,  that  his  debts  exceeded  his  estate,  and  that  his  uncle 
accepted  of  a  disposition  of  all  his  estate. 

The  Lords  found  that  the  qualifications  were  sufficient  to  instruct,  that  the  dis- 
poner  was  a  notour  bankrupt,  and  that  the  disposition  by  him  to  his  uncle  could  not 
prefer  one  anterior  creditor,  though  he  had  done  no  diligence,  to  another,  and  there- 
fore reduced  the  disposition  ad  hunc  eflectuniy  that  their  creditors  might  have  access 
to  the  estate,  not  to  affect  it  simply  for  their  whole  sums,  but  to  put  them  in  that  case 
as  if  the  disposition  had  been  for  payment  of  the  price  proportionally  to  all  the 
creditors,  conform  to  their  sums  and  diligences.  Stair,  v.  2,  p.  243. 


No.  33.     [903]  ScRYMZEOR  of  Kirkton  v.  Lyon  of  Bridgeton.    July  20, 1694:. 

A  disposition  by  a  person  insolvent,  but  against  whom  no  diligence  had  been  done, 
in  favour  of  near  relations,  reduced. 

Scrymzeor  of  Kirkton  contra  Lyon  of  Bridgeton,  for  reduction  of  a  disposition 
made  by  James  Lyon,  when  he  was  in  meditatione  fugce,  to  Morison  his  nephew,  for 
implement  to  his  wife  of  her  matrimonial  provision  in  the  first  place,  and  for  pay- 
ment of  a  tocher  due  by  him  to  his  son-in-law  with  his  daughter  in  the  second,  and 
to  Morison  himself  in  the  third  place,  and  to  his  creditors  ultimo  loco. — Alleged,  It  was 
not  reducible,  seeing  he  was  not  then  under  legal  diligence  at  his  creditor's  instance, 
neither  had  he  fled,  but  retired  some  days  after  ;  so  this  cause  neither  quadrated  with 
Lanton's  and  Sir  Thomas  Moncrieff's  (p.  884),  nor  with  Clackmannan's  Creditors' 
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debate  with  Miln  of  Carridden.  And  as  to  hia  preferring  his  wife  and  daughters,  this 
was  no  partial  gratification  nor  preference,  he  not  being  then  a  legal  baii^rupt,  and 
they  being  creditors  by  anterior  obligements. — The  Lords  resolved  to  hear  this  cause 
in  piesence. 

January  28, 1696. 

Halcraig  reported  Scrymzeor  of  Eirkton  contra  Lyon  of  Bridgeton,  and  others, 
mentioned  20th  July  1694,for  reducing  a  disposition  granted  by  James  Lyon,  [904]  mer- 
chant in  Dundee,  in  favours  of  his  nephew,  son-in-law,  and  other  relations,  as  in 
defraud  of  his  lawful  creditors.  Alleged,  He  was  not  notourly  bankrupt  nor  in- 
solvent at  the  time  of  his  granting  this  disposition,  seeing  he  nad  neither  retired, 
nor  were  there  diligences  by  homing,  &c.,  against  him ;  and  so  he  fell  under  none 
of  the  heads  of  the  act  of  Parliament  1621,  for  though  it  was  to  conjunct  persons, 
yet  they  offered  to  prove  the  antecedent  onerous  causes  by  their  contracts  of  marriage, 
4c.,  and  he  did  not  gratify  and  prefer  one  creditor  to  the  prejudice  of  another's  dili- 
gence, for  there  was  no  dihgence  then  against  him.  Answered,  That  excellent  statute 
obviated  the  frauds  then  discovered ;  but  the  actio  Pauliana,  et  de  dolo  malo  in  the 
common  law  were  much  larger ;  and  this  was  as  plain  and  palpable  a  £raud  as  any  ; 
the  man  was  obceraius,  and  resolving  to  fly  immediately,  prefers  all  his  nearer  rela- 
tions, and  ranks  his  true  and  onerous  creditors  in  the  last  place  ;  but  if  the  order  in 
vhich  he  places  them  stand,  all  is  exhausted,  usque  ad  peram  before  the  creditors  get 
a  sixpence ;  and  so  here  is  fraud  both  in  consilio  et  eventu  ;  and  the  Lords  have  oft 
proceed  on  the  grounds  of  the  common  law,  as  in  the  famous  case  of  Street 
and  Jackson  v.  Mason  {infra  h.  t.),  and  Reid  t;.  Daldilling,  4th  December  1673, 
Stair,  V.  2,  p.  234,  voce  Fraud — The  Lords  found  the  disposition  fraudulent,  and 
reduced  it.  There  was  a  separate  allegeance,  that  one  of  them  ranked  in  the  dis- 
position was  no  conjunct  person  but  a  stranger,  and  so  utile  per  inutile  non  vitiatur  ; 
the  disposition  must  subsist  quoad  his  sum.     This  was  not  decided. 

Fd,  Die.  V.  1,  p.  67.     FountainhaU,  v.  1,  p.  635  &  705. 


No.  34.    Blackwood  of  Pittreavie  v.  The  other  Creditors  of  Sir  George  Hamilton. 

January  18, 1749. 

The  narrative  of  a  deed  inter  conjunctas  requires  no  astruction,  after  a  long  lapse 

of  time. 

In  the  reduction  at  Mr.  Blackwood's  instance  of  the  decree  of  ranking  of  the 
creditors  of  Sir  George  Hamilton,  the  grounds  whereof,  vide  4th  January  1749,  voce 
Process ;  it  was  inter  alia  found,  "  That  a  bond  of  relief  inter  conjunctas  not  having 
been  objected  to  till  after  forty-five  years  from  the  date,  the  user  of  it  was  not,  after 
80  long  time,  bound  to  bring  any  other  astruction  of  the  onerous  cause  than  the 
narrative  of  the  deed." 

The  like  is  observed  by  Foimtainhall  to  have  been  found,  23d  December  1692, 
nee  V.  the  Creditors  of  Dick  {infra  h.  t.),  where  it  was  above  forty  years,  and 
that  not  upon  the  score  of  prescription,  there  being  some  traces  of  interruption, 
but,  because  after  so  long  time  the  objection  was  incompetent ;  and  the  like  where 
it  was  fifty-eight  vears,  2d  February  1711,  Guthrie  v.  Gordon,  Forbes,  p.  492 
(infra  *.  t),  '      Fd.  Die,  v.  3,  p.  49.    KUkerran  (Bankrupt),  No.  10,  p.  56. 


^^'  ^-  [905]  Elliot  v.  Elliot.    November  10, 1749. 

The  singular  successor  of  a  conjunct  person  found  not  to  be  bound  to  prove  the 
onerous  cause  of  his  disposition  after  forty  years. 

Henry  Elliot,  in  Flat,  had  right,  by  progress,  to  a  bond  granted  by  James  Scot 
of  Bristo  in  1684,  on  which  his  author  had,  after  James  Scot's  death,  which  happened 
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in  1692,  obtained  decree  of  constitution  against  James  and  William  Scots  his  sons, 
and  thereon  led  an  adjudication  in  1745  against  Bristo's  heirs,  of  the  lands  of  Chisholm 
and  Wandbum,  and  lands  of  Ancrum. 

In  the  action  of  mails  and  duties  pursued  on  this  adjudication,  compearance  was 
made  for  Sir  James  Stewart  of  Goodtrees,  who  produced  a  disposition  from  James 
Scot  of  Bristo,  in  1692,  of  the  lands  of  Chisholm  and  Wandbum,  and  lands  of  Ancnim, 
to  Wilham  Scot  his  second  son,  with  a  conveyance  from  him  to  the  late  Sir  James 
Stewart,  of  the  lands  of  Chisholm  and  Wandburn,  in  1697 ;  and  for  William  Elliot 
of  Eirklands,  who  produced  a  conveyance,  from  the  said  William  Scot,  of  the  lands 
of  Ancrum,  to  Thomas  Porteous  in  1695,  from  whose  heirs  he  derived  right. 

Of  these  dispositions  from  Bristo,  to  William  Scot  his  second  son,  the  pursuer 
repeated  a  reduction  on  the  act  1621 ;  against  which  the  defence  for  both  was 
[906]  prescription,  but,  with  this  difference,  that  Sir  James  Stewart  could  only  plead 
the  negative  prescription,  whereas  William  Elliot  of  Kirklands  also  pleaded  the 
positive  prescription,  in  virtue  of  an  inf eftment  taken  by  Thomas  Porteous  his  author, 
in  the  year  1696,  upon  a  charter  passed  in  1695. 

To  these  defences  the  pursuer  replied  upon  his  minority  :  And,  so  far  as  concerned 
the  negative  prescription  pleaded  for  Sir  James  Stewart,  the  reply  was  admitted 
to.  be  good  ;  and  condescendences  were  appointed  by  the  Ordinary  to  be  given  in,  of 
Bristo's  debts  and  effects  in  1692,  when  he  granted  the  disposition  of  Chisholm  and 
Wandburn  to  William  Scot,  his  second  son. 

The  Ordinary  "  sustained  the  defence  upon  the  positive  prescription  proponed 
for  the  said  William  Elliot,  as  to  the  lands  of  Ancrum  possessed  by  him,  his  pre- 
decessors and  authors,  upwards  of  forty  years,  upon  the  charter  and  sasine  in  favour 
of  Thomas  Porteous  in  anno  1696,  and  found  that  the  interruption  of  the  negative 
prescription  running  against  the  bond  of  relief,  does  not  interrupt  the  positive  pre- 
scription as  to  the  foresaid  lands  of  Ancrum  ;  and  assoilzied  the  said  William  EUiot 
of  Kirklands  from  the  reduction." 

Against  this  interlocutor  assoilzieing  Kirklands,  the  pursuer  reclaimed ;  and  the 
point  deserved  well  to  be  considered.  Where  there  is  a  competing  heritable  right 
belonging  to  a  minor,  that  his  minority  will  avail  to  save  his  right  against  the  positive 
prescription  by  another  possessor,  was  not  doubted  ;  but,  if  a  personal  action,  being 
saved  by  minority  from  the  negative  prescription,  v.  g.  a  reduction  on  death-bed, 
or  on  the  act  1621,  as  in  this  case,  should  interrupt  the  positive  prescription,  it  would 
much  impair  the  security  from  the  records.  On  the  other  hand,  as  the  records  neither 
are,  nor  can  be  a  security  in  all  cases,  whereof  several  instances  may  be  given ;  so 
also,  when  an  action  upon  any  debt  or  obligation  is  kept  alive  from  the  negative 
prescription,  why  should  not  that  preserve  every  action,  of  whatever  nature,  com- 
petent for  the  party  to  have  raised  upon  that  title  ? 

This  point  appeared  to  the  Lords  to  be  so  doubtful,  that,  on  advising  petition 
and  answers,  they  appointed  it  to  be  heard  in  presence  ;  and  accordingly  it  was  heard, 
but  not  determined. 

For,  upon  the  hearing,  another  point  occurred,  upon  which  the  Lords  took  up 
the  case,  viz.  That  it  was  now  upwards  of  forty  years  from  the  date  of  the  disposition 
by  Bristo  to  William  Scot,  his  second  son  ;  and  the  Lords  found,  "  That,  after  so  long 
time,  parties  could  not  be  obliged  to  bring  an  astruction  of  the  onerous  cause  of 
it,"  agreeable  to  what  had  been  frequently  found  in  other  cases.  Vide  supra,  January 
18,  1749,  Blackwood  of  Pittreavie  v.  the  Creditors  of  Sir  George  Hamilton,  No.  34, 
p.  904.  And,  upon  this  ground.  Sir  James  Stewart  became  also  safe  as  to  the 
lands  of  Chisholm  and  Wandburn. 

Fol.  Die.  V.  3,  p.  49.    KUkerran  (Bankrupt),  No.  13,  p.  58. 
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No.  37.  [907]  George  Bean,  Deputy  Sheriff-Clerk  of  Aberdeen  v.  Rachel  Strachan, 
Daughter  of  William  Strachan  senior,  Merchant  in  Aberdeen.     August  1 ,  1760. 

A  person  insolvent  discounted  bills,  and  paid  a  debt  to  his  sister  with  the  cash.  She 
was  ignorant  of  his  insolvency,  and  did  not  know  how  he  came  by  the  money. 
Although  he  was  rendered  bankrupt  within  60  days,  the  payment  found  good. 

William  Strachan  junior,  merchant  in  Aberdeen,  being  debtor  to  his  sister  Rachel 
Strachan  in  a  bond  for  £240,*  and  finding  his  affairs  in  a  desperate  situ-[908]-ation, 
he,  in  the  beginning  of  September  1754,  was  advised  by  a  friend,  whom  he  consulted 
on  the  occasion,  to  raise  money  by  discounting  bills  which  he  then  had,  and  to  apply 
the  proceeds  for  payment  of  his  sister's  bond,  which  had  been  granted  for  her  propor- 
tion of  her  father's  effects. 

Accordingly,  by  the  assistance  of  his  ordinary  agent,  who  did  not  know  his  real 
situation,  he  got  bills  discounted  to  the  amount  of  £272  Sterling ;  and  with  that 
money  he  paid  his  sister  the  principal  and  interest  due  on  the  above  bond,  and  on  a 
separate  note,  amounting  together  to  £260  Sterling  :  But  it  did  not  appear,  that  he 
then  explained  to  her  the  state  of  his  affairs,  or  that  she  knew  in  what  manner  he  had 
raised  the  money. 

This  happened  on  the  2d  of  September,  and  immediately  thereafter  WilUam 
Strachan  absconded.  On  the  14th  of  that  month  he  was  apprehended  on  a  warrant 
of  the  Sheriff,  at  the  application  of  his  creditors  ;  and  homing  and  caption  were, 
within  the  sixty  days,  raised  against  him.  On  the  16th  of  September  he  granted  a 
disposition  omnium  bonorum  to  trustees  for  behoof  of  his  creditors  ;  to  which  almost 
all  of  them  acceded  (particularly  George  Bean,  a  creditor  in  about  £50),  and  received 
a  dividend  far  short  of  paying  their  debts. 

George  Bean  afterwards  used  arrestment  in  the  hands  of  sundry  persons,  particu- 
larly of  Rachel  Strachan ;  against  whom  he  insisted  in  a  furthcoming,  upon  this 
ground.  That  she  had  improperly  received  payment  of  her  bond  from  her  brother 
when  bankrupt.    Upon  a  proof,  the  facts  appeared  as  already  stated. 

Pleaded  for  the  pursuer,  Rachel  Strachan  lived  in  family  with  her  brother,  before 
and  at  the  time  of  his  bankruptcy,  so  could  not  be  supposed  altogether  ignorant  of  his 
affairs ;  and  the  method  taken  for  giving  her  an  unjust  preference,  by  getting  bills 
discounted,  and  then  paying  over  to  her  the  money,  when  he  well  knew  he  was  utterly 
insolvent,  and  within  sixty  days  of  his  notour  bankruptcy,  was  a  fraudulent  device, 
which  must  be  presumed  to  have  been  contrived  between  them  for  eluding  the  effect 
of  the  act  1696.  Therefore  such  transaction  between  conj  unct  and  confident  persons  is 
challengeable  or  reducible  at  common  law,  and  as  falling  within  the  spirit  and  intend- 
ment of  both  the  acts  1621  and  1696. 

Answered  for  the  defender.  That  her  ignorance  of  her  brother's  situation  is  as 
clearly  proved  as  a  negative  can  be  ;  and  it  is  also  proved,  that  she  had  no  concern 
in  the  discounting  the  bills.  The  payment  made  to  her  is  therefore  not  challengeable 
at  common  law,  as  the  actio  PaiUiana  was  only  competent  against  creditors  who  were 
pariicijies  fraudis  with  the  bankrupt ;  and  did  not  debar  lawful  creditors  from  taking 
payment,  even  when  they  knew  their  debtor  to  be  lapsus  ;  1.  6,  §  6,  8,  et  1.  10,  §  16, 
ff,  QwB  in  fraud,  cred. 

It  is  lawful  for  every  creditor  to  take  his  payment  when  he  can  get  it,  and  the  fraud 
of  his  debtor  cannot  hurt  him.  Again,  the  first  alternative  of  the  act  1621  only  relates 
to  gratuitous  alienations ;  and  the  second  to  voluntary  payments,  or  conveyances 
made  after  diligence  is  done  against  the  debtor.  This  case  falls  within  neither  of 
them,  as  the  defender  was  an  onerous  creditor,  and  no  diligence  had  been  done  against 
the  debtor  at  the  time.  Besides,  by  the  payments  men-[909]"tioned  in  the  act,  it  is 
thought,  are  to  be  understood,  conveyances  of  nomina,  or  other  subjects  in  sdutum  ; 
and  not  those  made  in  ready  money.  Nor  does  the  act  1696  extend  to  this  case  ;  for 
although  the  word  deeds  in  it  has  been  found  to  extend  to  the  delivery  of  goods, 
which  is  a  species  of  alienation  ;  yet  payment  in  cash  being  a  natural  extinction  of 
the  debt,  cannot  be  recalled.     Nor  can  the  debt  be  revived  by  the  debtor's  afterwards 

*  See  Executors  of  M'Commie  t?.  Strachans,  29th  July  1760,  Fac.  Col.  p.  440.  Voce 
Lbqacy  in  this  Dictionary. 
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becoming  a  notour  bankrupt ;  26th  January  1751,  Forbes  cordra  Brebner,  infra  h.  U 
The  annulling  such  payments  would  be  in  effect  destructive  of  all  commerce. 

"  The  Lords  found,  The  payment  made  to  Rachel  Strachan,  the  defender,  does 
not  fall  within  the  act  1696  ;  and  therefore  assoilzie  the  defender,  and  decern  ;  but 
find  no  expences  due." 

Act.  Burnet. — Alt.  Rab,  Ferguson. 

Z>.  Roe.  Fd.  Die,  v.  3,  p.  48.     Fac.  Col,  No.  243,  p.  444. 


No.  40.  [911]  Lord  Lourie  v.  Earl  of  Dundee.    February  6,  1663. 

A  gratuitous  disposition,  reserving  the  granter's  liferent,  and  a  faculty  to  sell  a  part 
of  the  estate  for  payment  of  debt,  was  reduced  ;  to  the  effect,  that  the  creditor 
might  proceed  in  diligence  against  the  lands,  as  if  the  disposition  had  not  been 
granted  ;  and  without  regard  to  the  faculty  to  sell. 

The  Lord  Lourie  pursues  a  reduction  of  a  disposition,  made  by  Carnegy  of  Craig 
to  the  Earl  of  Dundee,  as  being  posterior  to  the  pursuer's  debts,  and  in  prejudice 
thereof,  upon  the  act  of  Parliament  1621,  against  bankrupts ;  and,  for  instructing 
of  the  reason,  repeats  the  disposition  itself,  being  betwixt  confident  persons,  cousins- 
german,  and  without  cause  onerous,  in  so  far  as  it  bears  reservation  of  the  disponer's 
and  his  Lady's  liferent ;  and  provisioil  to  be  null,  if  Craig  have  heirs  of  his  body,  in 
whose  favours  Dundee  is  to  denude  himself,  upon  payment  of  his  expence. — The 
defender  alleged,  That  the  libel  is  not  relevant.  Imo,  Because  Craig  is  no  bankrupt, 
nor  any  diligence  done  against  him,  before  the  disposition.  2do,  He  is  not  insolvent 
by  the  disposition,  because  there  is  reserved  to  him  a  power  to  sell  as  much  of  the 
land  as  is  worth  £80,000  for  debt,  and  so  is  not  in  fraudem  creditorum  ;  but  the  pursuer 
ought  to  pursue  for  that  provision^  either  by  apprising  or  personal  action. 

The  Lords  found  the  reason  relevant  and  proven  by  the  tenor  of  the  disposition ; 
and  therefore  reduced,  to  the  effect,  that  the  pursuer  might  affect  the  said  lands  with 
all  legal  diligence  for  his  debt,  as  if  the  disposition  had  not  been  granted  ;  for  they 
thought,  seeing  by  this  disposition  there  remains  no  estate  sufficient,  ad  paratam 
execiUionem,  that  there  was  no  reason  to  put  the  pursuer  to  insist  in  that  clause,  to 
restrict  himself  thereby  to  a  part  of  the  land,  but  that  he  ought  to  have  preference  for 
his  debt,  upon  his  diligence,  affecting  the  whole  land. 

Fd,  Die.  V.  1,  p.  68.    Stair,  v.  1,  p.  175. 


No.  45.  [915]  Laird  Garthland  v.  Sir  James  Ker.    March  6,  1632. 

Found  in  conformity  with  the  above. 

The  Lord  Jedburgh  having  bound  himself  to  dispone  an  annual  rent  out  of  his 
land  of  to  the  Laird  of  Garthland's  son,  oye  to  the  Lord  Jedburgh, 

redeemable  upon  twelve  thousand  merks,  and  accordingly  having  infeft  him,  and 
there  being  then  a  back-tack  set  to  the  Lord  Jedburgh  of  the  lands,  for  the  yearly 
[916]  duty  of  twelve  hundred  and  thirty  merks  ;  upon  this  right  Garthland  having 
intented  action  of  declarator,  as  is  mentioned  betwixt  these  parties,  Feb.  26,  1631 
(Durie,  p.  575,  voce  Legal  Diligence),  Sir  James  Ker  compearing,  alleged  this  right 
was  a  right  made  by  a  conjunct  person,  viz.  the  goodsir  to  the  oye,  without  a  cause 
onerous,  but  only  for  love  and  favour,  which  ought  not  to  be  found  good  and  lawful 
against  him,  who  was  a  lawful  creditor  to  the  Master  of  Jedburgh,  to  whom  the  granter 
of  this  infeftment  is  father  and  retoured  heir ;  and  who  is  obliged  expressly  to  pay 
all  his  son's  debts,  for  which  this  excipient  is  bound,  conform  to  a  contract  betwixt 
them  ;  and  for  relief  whereof  he  is  infeft  before  the  pursuer's  infetment,  albeit  after 
the  bond  granted  to  the  pursuer  ;  and  so  that  his  right  being  for  causes  onerous,  and 
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the  pursuer's  ex  tUtdo  lucrativo,  he  oaght  to  be  preferred,  specially  seeing  the  same  is 
made  to  his  own  oye,  whose  mother  is  one  of  his  appearand  heirs,  he  having  no  other 
bairns  but  her  and  her  sisters  ;  and  so  being  that  person  who  has  acquired  that  right, 
post  contractum  ddrUum,  and  which  therefore  will  make  her  liable  to  the  creditor  if 
the  goodsir  were  dead,  so  it  ought  now  to  have  no  force  against  the  creditor's  right ; 
moreover,  he  alleged  that  this  was  an  usurary  right,  and  fell  under  the  act  of  Parlia- 
ment 1597  ;  which  prohibits  to  take  more  than  ten  for  each  hundred  ;  for  there  is  a 
back-tack  set  for  1230  merks,  which  is  thirty  merks  more  than  the  ordinary  annual- 
rent  of  12,000  merks.     These  allegeances  were  both  repelled,  and  the  piirsuer's  infeft- 
ment  sustained,  albeit  it  had  been  a  mere  donation,  depending  upon  a  bond  prior  to 
the  excipient^  infeftment,  seeing  it  was  never  alleged,  that  the  granter  of  the  infeft- 
ment,  the  time  of  the  making  thereof,  or  since,  was  become  bankrupt,  and  not  solvendo  ; 
neither  had  the  excipient  done  diligence  against  him,  to  discuss  him  for  his  debt ; 
and  ao  not  being  bankrupt,  but  being  able  to  pay  all  his  debts  in  lands  and  goods,  he 
might  lawfully  ex  causa  simplicis  donationis  effectually  grant  this  infeftment,  albeit 
he  was  then  debtor  to  his  creditors  ;   and  the  act  of  Parliament  1597,  anent  usury, 
▼as  not  found  to  militate  in  this  case,  which  was  not  of  borrowing  and  lending  of 
money,  wherein  the  act  prohibits  to  take  more  than  ten  for  the  hundred,  and  extends 
no  ways  to  this  case  controverted,  or  the  like,  which  concerns  a  free  donation,  where 
the  parties  may  contract  to  make  the  lands  redeemable,  which  is  gifted,  upon  more 
or  less  sums,  as  they  agree  together,  than  as  efieirs  to  the  duty  of  the  land,  contained 
in  the  back-tack  ;  and  the  overplus  also  being  but  thirty  merks,  and  so  being  of  so 
mean  a  quantity,  could  not  make  the  whole  infeftment  null.    See  Poinding.    See 
Usury.  Fd.  Die.  v.  1,  p.  68.    Durie,  p.  626. 


No.  46.  [917]  Clerk  v.  Stewart  and  Watson.    June  30, 1675. 

In  support  of  a  gratuitous  alienation,  made  by  a  debtor,  who,  at  the  time  of  reduction, 
was  bankrupt ;  it  was  foimd  relevant,  that,  when  he  made  the  alienation,  he  had 
a  sufficient  visible  estate  to  pay  the  pursuer  and  aU  his  other  creditors. 

A  husband,  by  his  contract  of  marriage,  having  got  the  right  of  the  fee  of  a  tene- 
ment of  land  settled  upon  him  ;  his  wife  having  resigned  the  same  for  infeftment  to  him 
and  her,  and  the  heirs  of  the  marriage,  which  failing,  his  heirs  :  He  and  his  wife  did 
thereafter  enter  in  a  contract  with  another  sister  of  his  wife's,  who  had  right  to  the 
equal  half  of  the  said  tenement,  as  heir  portioner  with  her  sister  ;  by  which  contract 
there  was  a  mutual  tailzie  with  consent  of  the  husband  ;  and  the  right  of  fee,  that,  by 
the  former  contract,  was  settled  upon  her  husband,  as  said  is,  was  disponed  to  the 
wife ;  in  so  far  as  both  the  sisters,  with  consent  of  their  husbands,  were  obliged  to 
resign  their  respective  parts,  in  favours  of  their  husbands  and  themselves  in  liferent, 
and  the  heirs  of  the  marriage  in  fee  ;  which  failing,  in  favours  of  the  wife's  heirs  : 
Which  contract  was  questioned  by  a  reduction  at  the  instance  of  a  creditor  of  the 
hoflhand's ;  upon  that  reason,  that  the  said  right  of  fee,  granted  by  the  said  contract 
betwixt  the  husband  and  the  wife,  and  her  sister,  was  in  defraud  of  the  husband's 
creditors,  and  null  by  the  act  of  Parliament  1621 ;  in  so  far  as  the  husband  had  a  fee 
of  the  said  tenement,  by  the  contract  of  marriage  betwixt  him  and  his  wife  ;  which 
might  have  been  affected  with  execution  at  the  instance  of  his  creditors  ;  and  the 
said  fee  was  given,  by  the  said  late  contract,  to  the  wife,  so  that  the  husband  had  only 
a  Uferent. 

In  this  process,  it  was  alleged,  1st,  That  the  act  of  Parliament  did  militate  only  in 
the  case  of  dyvors,  and  dispositions  granted  by  them.  And,  2dly,  That  the  said  act 
of  Parliament  doth  only  rescind  alienations  that  are  made  without  true,  just,  and 
necessary  causes ;  and  that  the  said  contract  betwixt  the  husband  and  his  wife, 
and  her  sister,  was  made  for  a  true  and  just  cause  ;  and  the  fee  of  the  said  tenement, 
which  the  debtor  had,  was  given  away  in  respect  of  the  obligements  of  the  said  contract 
in  iavonrs  of  the  husband,  the  pursuer's  debtor,  which  was  as  equal,  as  to  advantages, 
for  the  pursuer's  debtor,  as  they  were  for  the  other  party  ;  seeing  both  the  sisters, 
their  parts  of  the  tenement,  were  provided  in  the  same  manner  to  the  respective 
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wives  and  their  husbands,  and  the  heirs  of  the  marriage,  which  failing,  the  wife's 
heirs  ;  and  that  the  pursuer's  debtor  was  a  person  opulent  for  the  time,  according  to 
his  quality  ;  and  had  sufficiency  of  estate  and  moveables  otherways,  that  might  have 
satisfied  the  pursuer's  debt  the  time  of  the  said  last  contract,  and  thereafter  ;  so  that 
the  said  contract  being  valid  ab  initio,  it  could  not  be  taken  away  upon  pretence,  that 
thereafter  the  husband  became  insolvent ;  seeing  it  cannot  be  said,  that  the  husband 
did  intend  to  defraud  his  creditor,  or  that  there  were  any  fraud  upon  his  part. 

It  was  replied.  That  though  the  case  of  bankrupts,  and  their  fraudful  practices, 
mentioned  in  the  said  act,  being  so  frequent,  did  give  occasion  and  also  rise  to  the 
same ;  yet  it  appears  evidently  by  the  said  act,  that  it  was  intended  that  debton 
should  not  be  in  a  capacity  to  give  away  any  part  of  their  estate,  in  prejudice  of 
their  creditors,  to  any  person  :  In  so  far  as  the  dispositive  words  of  the  act  are  m 
[918]  these  terms,  that  in  all  causes  at  the  instance  of  a  true  creditor,  the  Lords  wiU 
decern  all  alienations  and  rights  made  by  the  debtor,  to  any  conjunct  person,  without 
true,  just,  and  necessary  causes,  and  without  a  just  price  really  paid,  the  same  being 
done  after  contracting  of  lawful  debts  from  true  creditors,  to  be  null  without  further 
declarator  ;  and  the  said  act  does  not  bear,  that  all  rights  made  by  bankrupts  should 
be  null,  it  being  hard  to  give  a  character  and  definition  of  a  bankrupt ;  so  that  diverse 
questions  may  arise  anent  the  notion  of  bankrupt ;  and  what  debtors  should  be 
esteemed  bankrupt ;  and  therefore  for  cutting  ofE  the  same,  the  act  is  conceived  in 
the  terms  foresaid,  and  annuls  dispositions  made  by  debtors  without  an  onerous 
cause  :  And  the  Lords,  by  the  statute  ratified  by  the  said  act,  do  declare,  that  they 
intend  to  follow  and  practise  the  laws  civil  and  canon  made  against  fraudful  alienations 
in  prejudice  of  creditors  :  And,  by  the  civil  law,  all  rights  and  deeds  made  and  done 
in  prejudice  of  creditors  without  an  onerous  cause,  are  null,  and  may  be  rescinded 
actione  Pauliana  :  And  the  law  doth  presume,  prcesumptione  juris,  that  they  are 
fraudulent,  being  prejudicial  to  creditors  ex  eventu  &  re;  who  are  not  obliged  to  say, 
that  they  are  fraudful  consitioy  which  is  in  animo  and  hardly  can  be  proven. 

As  to  that  point,  viz.  That  the  said  contract  was  upon  valuable  considerations, 
it  is  replied,  That  the  taking  of  the  fee  from  the  husband,  and  giving  the  same  to  the 
wife,  it  is  a  donation  as  to  the  wife  in  prejudice  of  the  creditor  ;  so  that  there  is  no 
onerous  cause  as  to  the  husband. 

The  Lords,  upon  debate  at  the  bar  and  among  themselves,  did  find,  that  debtors 
might  dispose  of  a  part  of  their  estate  by  way  of  gift,  and  without  an  onerous  cause, 
if  they  retain  as  much  and  more  than  would  satisfy  their  creditors  ;  and  therefore 
they  found  the  defence  relevant,  that  the  debtor  had  as  much  estate,  besides  the  fee 
of  the  said  tenement,  as  would  satisfy  the  pursuers  debt. 

Some  of  the  Lords  were  of  the  opinion.  That  the  case,  being  of  so  great  conse- 
quence as  to  the  preparative,  it  was  fit  to  be  thought  upon  ;  and  urged  these  reasons, 
1st,  That  the  words  and  letter  of  the  law  appear  to  be  clear,  against  deeds  done  by 
debtors  without  an  onerous  cause.  2dly,  Though  our  law  were  not  clear,  yet  in  cases 
of  that  nature,  when  we  have  not  a  municipal  law,  nor  custom  to  the  contrary,  we 
ought  to  follow,  though  not  the  authority,  yet  the  equity  of  the  civil  law,  which  is 
received  everywhere,  where  there  is  no  custom  to  the  contrary  :  Specially,  seeing  it  is 
declared  by  the  said  statute  mentioned  in  the  act  of  Parliament  1621,  That  the  Lords 
are  to  follow  the  civil  and  canon  law  made  against  deeds  and  alienations  in  prejudice 
of  creditors.  3dly,  It  is  hard  to  put  creditors  to  dispute  the  condition  of  their  debtors, 
the  time  of  making  donations ;  and  whether  they  had  effects  and  sufficiency  of  estate 
to  satisfy  their  debt,  notwithstanding  the  said  deeds  ;  which  may  be  unknown  to 
the  creditors ;  it  being  sufficient  to  say,  that  the  deed  was  without  an  onerous  cause, 
and  that  the  debtor  became  insolvent.  4thly,  If  a  debtor  should  become  insolvent  ex 
post  factOy  though  the  time  of  the  donation,  the  residue  of  his  estate  might  have 
satisfied  the  [919]  debt,  it  is  more  just  and  reasonable  that  a  donator,  who  has  a 

lucrative  title,  should  rather  suffer  ex  eventu  than  a  creditor.    did 

argue  to  the  contrary. 

Act.  Falconer.— Alt.  Steuart.— Clerk,  Monro. — Pr^sentia. 

Dirleton,  No.  287,  p.  139. 
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No.  47.        [920]  M'Kell  v.  Jamieson  and  Wilson.    November  10,  1680. 

A  gratuitous  alienation  was  sustained,  and  found  not  reducible  by  onerous  creditors,  if 
the  disponee  had  then  a  visible  estate  sufficient  for  all  his  debts,  whether  by 
infeftments,  moveables,  or  bonds,  tho'  ex  eventu  he  might  prove  insolvent. 

M'Kell  pursues  a  declarator  of  expiring  of  an  apprising  of  a  tenement  in  Leith, 
deduced  against  Edward  Jamieson.     Compearance  is  made  for  Jean  Wilson  and 
Lodovick  Oallender,  her  husband,  who  repeat  by  way  of  defence,  a  reduction  of  the 
light  of  this  tenement,  before  Jamieson's  right  against  Kier  his  author,  to  whom  it 
was  disponed  by  Houston,  upon  this  reason,  that  Kier  was  Houston's  oye  by  his 
daughter  Magdalen,  and  he  having  only  four  daughters  who  are  all  forisfamiliate,  and 
provided,  he  disponed  this  tenement  to  his  oye,  without  an  equivalent  cause  onerous, 
after  contracting  of  1000  merks  due  to  Wilson ;    and  though  Jamieson  did  acquire 
right  from  Kier,  and  M'Kell  from  Jamieson,  yet  the  matter  became  litigious  before 
Aeir  lights. — It  was  answered  for  M'Kell,  That  the  reason  was  not  relevant,  unless 
Houston,  when  he  disponed,  had  been  bankrupt,  at  least  had  become  insolvent  by  the 
disposition.     But  it  is  offered  to  be  proven,  that  the  disposition  was  burdened  with 
3000  merks,  to  be  disponed  of  at  the  disponer's  pleasure,  and  with  his  own  liferent, 
for  which  he  got  2000  merks  ;  so  that  he  had  then  a  visible  estate  remaining,  sufficient 
for  this  and  all  his  other  debts,  and  had  bonds  and  moveables,  which  by  his  testament 
came  to  £200  Sterling,  and  therefore  was  in  full  capacity  to  gift  to  his  oye,  or  any 
other  person  ;  so  that  no  creditor  of  his,  after  not  insisting  upon  diligence  for  so  long 
a  time,  can  quarrel  his  disposition  as  fraudulent ;  or  otherwise  all  gratuitous  disposi- 
tions, by  the  most  solvent  persons,  would  become  ineffectual,  and  the  power  of  disposal 
would  be  bound  up,  as  if  they  were  inhibit,  and  therefore  the  Lords  did  lately  find. 
That  bonds  of  provision  to  the  daughters  of  Mouswell  {infra  h.  L)  were  [921]  not  re- 
dudhle  by  anterior  creditors  because  their  father  had  a  sufficient  fortune  for  these 
portions,  and  all  his  debts. — It  was  replied.  That  bairns  provisions  were  debitum 
naturale ;  but  this  was  an  oye  whose  mother  was  provided  ;  and  that  bonds  or  debts 
were  no  visible  estate  ;  and  it  were  more  just  that  the  acquirers  by  gratuitous  dis- 
positions should  be  put  to  seek  the  disponers  upon  their  warrandice,  than  that 
creditors  should  be  fraustrate. 

The  Lords  found  the  defence  against  the  reduction  relevant.  That  Houston,  the 
fiist  disponer,  had  a  visible  estate,  sufficient  for  all  his  debts  the  time  he  disponed, 
whether  by  infeftments,  moveables,  or  bonds. 

Fd,  Die.  V.  1,  p.  68.     Stair,  v.  2,  p.  795. 


No.  50.  Deas  v.  Fullerton.    December  7, 1710. 

A  gratuitous  assignation  to  a  conjunct  person,  a  few  days  before  the  granter's  death, 
was  reduced  at  the  instance  of  a  creditor  of  the  defunct,  though  proof  was  offered 
that  he  was  solvent  at  the  time. 

The  deceased  Captain  Fullerton  having  some  arrears  owing  him  in  the  commis- 
sioners of  the  equivalent's  hands,  and  being  debtor  to  Mr.  James  Deas,  writer,  in  £30 
Sterling,  he  confirms  himself  executor-creditor  to  him  for  affecting  that  sum  ;  and 
pusaing  for  payment,  they  suspend  on  double  poinding,  that  they  are  likewise  dis- 
tressed by  John  Fullerton  of  Auchinhall,  claiming  right  to  the  same  debt  by  virtue 
of  an  assignation  he  had  thereto  from  the  Captain,  and  duly  [922]  intimated.  Where- 
upon a  competition  arising,  it  was  contended  for  Deas  (who  repeated  a  reduction  of 
the  said  assignation)  that  he  behoved  to  be  preferred,  because  the  assignation  was  a 
gratuitous  deed  betwixt  near  relations,  after  the  contracting  of  his  debt,  and  was 
condemned  by  its  own  narrative  expressly  bearing  for  love  and  favour,  which  can 
never  be  otherwise  considered,  than  as  a  mere  donation  and  a  testamentary  legacy, 
being  only  a  few  days  before  his  death,  and  can  never  compete  with  a  lawful  creditor 
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confirming  the  subject. — Answered,  The  act  of  Parliament  1621  annuls  only  deeds 
done  without  a  just,  true,  and  necessary  cause  ;  whereas  here  it  bore  not  only  for  love 
and  favour,  but  also  for  other  causes  and  considerations  moving  him,  which  words 
must  import  something ;  and  in  fortification  thereof,  he  ofEered  to  prove  onerous 
causes  for  supporting  the  said  assignation  ;  and  that  this  has  been  sustained,  appears 
from  Sir  George  M'Kenzie's  observations  on  that  act,  where  he  cites  January  1669, 
Lady  Brae  contra  Chisholm,*  and  the  case  of  Napier  contra  Ardmoir,t  whence  he  infers, 
that  verba  narrativa  probant  tantum  prcBsumptive  contra  proferentem,  and  may  be  further 
astructed  and  adminiculated ;  and  for  his  relation,  the  cedent  was  only  his  cousin- 
german,  and  there  is  no  decision  finding  that  remote  degree  of  blood  to  fall  under  the 
act  of  Parliament. — RepUed,  No  law  ever  allowed  a  man  to  impugn  the  verity  of  his 
own  writ,  and  to  adduce  an  extrinsic  probation  to  canvel  the  faith  of  its  own  narrative ; 
for  that  were  probatio  contraria  scripto ;  and  who  would  either  give  or  receive  a  deed, 
bearing  expressly  love  and  favour,  if  there  were  tnily  any  onerous  cause  at  bott-om 
to  support  it ;  and  as  to  the  decisions,  where  they  related  to  onerous  causes  in  the 
general,  there  the  Lords  permitted  them  to  condescend  particularly  what  they  were  ; 
but  here  there  is  neither  shadow  nor  pretence,  to  compete  with  an  anterior  lawful 
creditor,  who  has  duly  affected  the  subject.  —  The  Lords  preferred  the  executor- 
creditor,  and  reduced  the  assignation  not  simply,  but  in  so  far  as  prejudged  him. — Then 
he  insisted  on  a  second  ground  of  preference,  that  his  cedent  had,  at  the  time  of  his 
making  that  assignation,  estate  either  heritable  or  moveable,  more  than  sufficient  to 
pay  all  his  debts ;  and  therefore  his  assignation,  though  gratuitous,  can  never  be 
quarrelled,  unless  you  prove  the  granter  was  insolvent  at  the  time  of  his  making 
thereof  ;  for  no  law  hinders  a  man  to  gratify  his  friends  and  relations,  if  he  have  a 
clear  visible  accessible  estate  to  pay  all  his  creditors ;  and  it  were  a  great  embargo 
on  the  freedom  of  property,  if  a  small  debt  hindered  a  man  of  an  opulent  fortune  to 
grant  voluntary  rights,  where  there  is  no  diligence  to  interrupt  him  ;  and  the  creditor 
sibi  impittet,  if  he  has  been  in  mora  to  affect  his  estate,  and  by  negligence  has  suffered 
his  circumstances  to  turn  worse  ;  for  sibi  debuit  vigilare  ;  and  thus  the  Lords  found, 
30th  June  1675,  Clerk  contra  Stewart,  No.  46,  p.  917  ;  11th  December  1679,  the 
Creditors  of  Douglas  of  Mouse  well  contra  the  Children  {infra  h.  t.) ;  22d  July  1680, 
Grant ;  f  and  10th  November  1680,  Mitchel  contra  Jamieson  and  WiDde.f — Answered, 
That  Mr.  Deas  has  discussed  the  Captain's  sister,  his  heir  of  line,  and  could  recover 
nothing  ;  and  Auchinhall  the  competitor  is  his  heir-male,  and  has  right  to  any  estate 
the  defunct  [923]  left ;  and  it  is  more  just  he  should  be  at  the  trouble  and  expence 
of  seeking  out  his  hidden  desperate  debts,  than  to  put  creditors  to  expiscations  of 
searching  out  his  effects  per  omn^  regni  ar^gulos  ;  and  if  it  be  a  visible  accessible  estate, 
he  is  willing,  on  payment,  to  assign  him  to  his  debt,  for  his  readier  affecting  thereof ; 
and  he  knows  better  where  to  find  it  than  Mr.  Deas,  a  stranger,  can.  And  the  cases 
cited  were  where  the  parties  were  in  possession,  or  had  uplifted  the  subject  in  con- 
troversy ;  but  here  the  arrears  are  still  extant  unuplifted,  and  in  the  equivalent's 
hand ;  and  the  debate  is  in  acquirendo,  where  the  executor-creditor  is  undoubtedly 
preferable  to  a  gratuitous  assignee,  it  being  more  reasonable  he  should  want  his  legacy, 
than  Mr.  Deas  lose  his  just  debt. — The  Lords  likewise  repelled  this  second  ground 
and  preferred  the  executor-creditor.     See  Proof. 

Fol,  Die.  V.  1,  p.  68.     FountainkaU,  v.  2,  p.  604. 


No.  52.  [924]  M'Kbnzie  v,  Fletcher.    January  15, 1712. 

A  disposition  to  a  sister  and  her  husband,  found  not  reducible  on  the  act  1621,  if  the 
granter  had  at  the  time  an  estate  equal  to  payment  of  his  debts.  There  was 
here  a  mora  on  the  part  of  the  pursuer  of  the  reduction. 

James  Fletcher  of  Cranston  grants  bond  for  £100  Scots  to  Sir  George  Lockhart,  in 
1678.     The  very  next  day  he  gives  his  sister,  Alison  Fletcher,  a  bond  for  8000  merks ; 

♦  Stair,  V.  1,  p.  591,  voce  Husband  &  Wipe. 
t  Examine  General  List  of  Names. 
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and,  in  1681,  he  dispones  the  lands  of  Gilkerston  to  the  said  Alison,  and  John  Grahame 

her  hosband.     On  Sir  George  Lockhart's  bond  he  is  denounced  and  registrate  in  1689  ; 

and  the  said  bond,  by  progress,  comes  in  the  [925]  person  of  my  Lord  Prestonhall,  who 

leads  an  adjudication  for  it  in  1699  :  And  pursuing  for  mails  and  duties,  Jean  Fletcher 

and  Captain  Hary  Straiton,  her  husband,  as  come  in  her  sister  Alison's  right,  crave 

preference  as  first  infeft,  which  necessitated  Prestonhall  to  raise  a  reduction  of  James 

Fletcher's  right  to  his  sister  and  brother-in-law,  upon  both  the  branches  of  the  act  of 

Parliament  1621,  as  being  an  anterior  creditor,  and  the  deed  being  inter  conjundas 

personas  and  gratuitous  :  Next  it  impinges  on  the  second  clause  of  that  act,  declaring 

aU  dispositions  null,  granted  by  debtors,  after  they  are  denounced  and  registrate  to  the 

horn,  m  so  far  as  concerns  the  creditor-user  of  that  diligence  ;  but  so  it  is  James  Fletcher 

was  at  the  horn  before  he  gave  that  disposition  to  his  sister  and  her  husband.    Alleged 

for  Jean,  Imo,  It  is  not  yet  clearly  decided,  if  a  brother-in-law  be  a  conjunct  person 

in  the  eye,  sense,  and  construction  of  that  act.    2do,  This  deed  is  not  wholly  gratuitous, 

for  it  is  in  satisfaction  of  a  bond  of  provision  given  her  by  Sir  John  her  father.     3tio, 

That  act  annuls  only  rights  made  by  dyvours  and  bankrupts  ;  so  that  if  the  man  had  a 

clear  visible  accessible  estate  at  the  time,  sufficient  for  paying  all  his  debts,  the  right 

cannot  be  quarreUed,  though  by  a  supervenient  insolvency  he  come  to  be  obcBratus. 

How  many  does  every  age  produce,  who,  by  mismanagement  and  prodigality,  from 

opulent  estates,  fall  into  the  very  gulph  of  poverty ;  and  yet  will  any  man  say,  that  when 

he  broiks  a  flourishing  estate  of  £1000  Sterling  per  annum,  that  he  cannot  provide  his 

children,  or  give  a  gratuity  to  his  friends  and  relations,  because  ex  post  facto,  he  dies 

a  beggar  ?     What  embarrassment  would  this  lay  on  all  commerce  and  bargaining  ; 

if  eventual  insolvency,  occurring  many  years  after,  were  sufficient  to  annul  these 

deeds  ?    And  by  the  actio  Patdiana  he  only  is  repute  insolvent,  who,  at  the  time  of  the 

deed,  or  by  the  granting  it,  is  incapable  to  pay  his  debt ;  as  Justinian  determines,  §  3, 

ingtU.  qui.  ex  eaus.  manumiUere  non  licet.    Now  Mr.  Fletcher,  at  the  making  this 

disposition,  had  the  lands  of  New  Cranston,  with  a  jointure  of  1200  merks  yearly,  and 

a  post  in  the  army,  which  were  funds  more  than  sufficient  to  pay  all  his  debts.     And 

Prestonhall  may  sibi  imputare  that  non  sibi  vigilavit,  in  affecting  these  fimds  till  his 

debtor  began  to  sink  :  And  this  is  no  new  doctrine  ;  for  the  Lords  on  the  30th  June  1675, 

Clark  contra  Stewart,  p.  917,  found  it  relevant  to  assoilzie  from  the  act  of  Parliament, 

that  he  had  a  sufficient  unincumbered  estate  at  the  time  :  And  the  like,  the  Creditors 

and  Children  of  MouseweD  competing  {infra  h.  t) ;  and  6th  March  1632,  Garthland 

eoHtraEer,  No.  45,  p.  915.     See  also  8th  February  1681,  Neilson contra  Ross  {infrah,  t.); 

and  in  Langton  and  Cockbum's  case.  No.  9,  p.  884,  it  is  required  they  be  altogether 

insolvent,  at  least  difficilis  conventionis,  and  the  estate  so  overburdened,  that  it  cannot 

extneate  itself  without  a  sale. — Answered,  Where  a  debtor's  estate  is  reduced  to  that 

condition  that  it  cannot  satisfy  all ;  it  is  more  reasonable  that  the  bankrupt  debtor's 

relations  should  be  at  the  loss,  than  extraneous  onerous  creditors  put  to  expiscate  their 

debtor's  concealed  means ;  and  though  decisions  have  varied  on  this  head,  yet  they 

have,  in  many  cases,  reduced  these  voluntary  deeds,  without  regarding  the  debtor's 

■^K926]-vency  at  the  time,  if  ex  post  facto,  he  turn  insolvent.     See  the  25th  January 

1681,  Bathgate  and  Bouden  {infra  h.  t.).    And  10th  February  1665,  Lady  Greenhead 

(mU'a  the  Lord  Lowrie  {infra  h.  «.).     And  Sir  John  Nisbet  (Dirleton),  relating  the 

decisions  of  Clark  (p.  917)  and  Mousewell  {infra  h,t,),  cited  by  the  other  side,  adduces 

irrefragable  arguments  to  convell  them  with  great  penetration  and  closeness.     And 

where  there  appears  such  variety  of  opinions  among  the  Lords,  though  the  plurality 

makes  a  res  judicata,  yet  it  afEords  ground  to  examine  the  reasons  on  both  sides,  when 

they  come  to  be  cited  as  precedents  and  practics,  especially  when  the  point  is  only 

carried  by  a  vote  or  two,  and  on  the  absence  of  some  of  that  first  sederunt,  the  Lords 

come  to  alter ;  therefore  some  have  proposed  this  expedient,  that  these  dubious  cases 

should  be  reviewed,  either  by  a  full  bench,  or  else  by  the  same  who  sat  in  the  first 

ittterlocator,  which  would  prevent  the  frequent  alterations  that  daily  occur  ;  but  this 

is  scarce  practicable,  seeing  some  are  detamed,  at  the  second  review,  from  the  house, 

hy  sickness  ;  others  are  in  the  outer-bench,  side-bar,  or  on  the  bills.     See  Dirleton's 

reasonings,  at  p.  140  and  207.     Sir  George  Mackenzie  does  also  concur  with  him,  in 

his  observations  on  the  said  act  1621,  and  thinks  sufficiency  of  estate,  at  the  time,  not 

relevant,  if  eventual  insolvency  superveen,  and  that  it  is  better  that  conjunct  persons 

mfier,  than  strangers  who  lent  their  money  bona  fide  on  the  view  of  a  clear  estate. — The 

Lords  thought  there  was  no  doubt  but  a  brother-in-law  was  a  conjunct  person  in  the 
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sense  of  our  law  ;  but  yet,  by  plurality,  having  balanced  the  inconveniences  on  all  sides, 
they  found,  if  James  Fletcher  had  a  visible  unincumbered  estate,  at  the  time  of  hit 
disponing  to  his  sister  and  her  husband,  more  than  would  have  paid  all  his  debts, 
the  said  disposition  could  not  be  annulled  on  the  act  1621,  especially  considering  that 
Prestonhall  was  in  mora,  not  having  adjudged  the  lands  for  seventeen  years  after  the 
said  disposition  ;  and  it  seemed  to  have  some  resemblance  of  an  onerous  cause,  like  a 
tocher  given  ctd  susiinenda  onera  matrimonii, 

Fd.  Die,  V.  1,  p.  69.    FountainhaU,  v.  2,  p.  703. 


No.  53.    [928]  The  Executors  Creditors  of  Janet  Meldrum  v.  E^atharine  Kinxier. 

December  11, 1717. 

Found  in  conformity  with  Borthwick  v,  Groldilands,  No.  44,  p.  914,  and   Garth- 
land  V,  Ker,  No.  45,  p.  915. 

John  Cunningham  of  Enterkin,  being  debtor  to  Janet  Meldrum  in  £1000  Scots, 
she,  some  time  before  her  death,  gave  him  up  his  bond;  which  was  immediately 
renewed  in  name  of  her  daughter  Katharine  Einnier.  Her  creditors,  after  her  death, 
getting  notice  of  this  transaction,  raised  a  reduction  against  the  daughter,  upon  the 
act  of  Parliament  1621 ;  with  a  conclusion  of  declarator.  That  the  money  was  the 
mother's,  and  that  she  could  not  take  the  bond  in  her  daughter's  name,  in  defraud  of 
the  pursuers,  her  lawful  creditors. 

The  daughter's  defence  was.  That  this  transaction  was  forbid  by  no  law,  the 
mother  being  solvent  at  the  time  of  granting  the  bond ;  and  though  ex  eventu  her 
debtors  became  insolvent,  it  is  sufficient  to  exclude  a  reduction  upon  the  act  1621, 
that  the  mother  had  sufficient  effects  to  pay  all  her  debt,  over  and  above  the  money 
for  which  the  bond  was  granted  to  her  daughter. 

Answered  for  the  creditors  : — That  however  this  defence  might  be  pleaded  against 
a  prior  gratuitous  creditor,  it  were  apparently  unjust  to  sustain  such  deeds  in  pre- 
judice of  prior  onerous  debts :  Onerous  creditors  ought  not  to  be  put  to  dispute 
what  their  debtor's  condition  was  the  time  he  made  the  alienation,  it  being  sufficient 
for  them  to  say  in  competition  with  posterior  gratuitous  creditors,  That  the  debtor 
is  insolvent ;  since,  upon  the  eventual  bankruptcy  of  the  debtor,  the  donator  ought 
rather  to  suffer  than  the  onerous  creditor,  according  to  the  principle  Potior  dAet  esse 
conditio  ejus  qui  certai  de  damno  evitando,  quam  ejus  qui  certat  de  lucro  adquirendo. 
And  the  reasoning  is  the  stronger  in  this  case,  in  which  the  creditors  are  more  de- 
frauded, than  if  the  mother  had  only  granted  a  bond  of  provision  to  her  daughter ; 
for,  at  any  rate,  they  would  have  come  m  [929]  ?«»"»  passu  with  such  a  bond  :  Wtereas 
if  the  defender  be  assoilzied,  they  shall  thereby  be  entirely  cut  out  of  the  most  valuable 
share  of  their  debtor's  means. 

Replied  for  the  defender  Katharine  Kinnier : — She  is  much  better  founded  in 
her  present  situation,  than  if  she  had  only  a  bond  of  provision  from  her  mother. 
When  one  accepts  a  personal  bond,  he  agrees  to  trust  his  debtor,  and  to  run  the 
hazard  of  his  insolvency :  Personal  creditors  therefore  are  in  this  view  all  embarked 
as  on  one  bottom  ;  if  their  debtor's  funds  prove  shortcoming,  the  loss  falls  upon  them ; 
first  indeed  upon  the  gratuitous  creditor  :  For  if  there  is  not  sufficient  for  all,  it  is  but 
equitable  that  the  onerous  creditors  draw  first ;  according  to  the  maxim,  That  in 
competitions.  Potior  debet  esse  conditio  ejus  qui  certat  de  damno  evitando,  quam  ejus 
qui  certal  de  lucro  adquirendo ;  or,  which  comes  to  the  same,  Nem/)  debet  locupktari 
aliena  jactura.  And  in  this  case  the  maxim  is  directly  applicable :  For  whatever 
is  given  to  the  gratuitous  creditor,  who  is  certans  de  lucro  adquirendo,  is  virtually 
taken  from  the  onerous  creditor,  who  is  certans  de  damno  evitando.  But  where  one 
entirely  solvent,  and  thereby  at  an  absolute  liberty  of  alienation,  gives  away  any 
of  his  effects,  still  leaving  sufficient  for  all  his  creditors  ;  if  such  an  alienation,  whether 
gratuitous  or  onerous,  cannot  be  secured  against  posterior  deeds  of  the  alienator ;  it 
will  follow,  there  is  no  such  thing  as  an  absolute  power  of  disposal  of  any  thing  in 
the  world.    Here  the  maxim  does  in  no  shape  apply ;  for  the  creditors  suffer  nothing 
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by  the  aHenatdon :  If  tkey  continued  to  trust  their  debtor  afterwards,  sibi  imfuLenl ; 
at  the  time  of  the  aUenation  there  was  a  sufficient  fund  for  all ;  at  that  time  they 
might  have  disengaged  themselves  from  their  debtor,  by  doing  diUgence  for  pay- 
ment ;  and  if  they  chose  to  give  longer  trust,  the  hazard  of  that  ou^ht  not  to  lie  upon 
a  third  party,  who  is  not  in  a  competition  with  them  about  their  debtor's  effects, 
and  who  is  no  way  connected  with  them  or  the  debtor,  except  that  he  now  stands 
possessed  of  some  effects  which  were  legally  given  him  by  the  debtor,  while  he  had 
the  absolute  disposal  thereof. 

''  The  Lords  sustained  the  defence,  That  the  mother  had  effects,  either  in  specie 
or  obligations  by  responsal  persons,  the  time  of  granting  the  bond,  sufficient  to 
satisfy  the  debts  then  resting."      Fol.  Die.  v.  1,  p.  68.     Rem,  Dec.  v.  1,  No.  9,  p.  17. 


No.  71.    [949]  Sir  Abchibald  Grant  v.  Robert  Grant  of  Lurg,  &c.    November 

10, 1748. 

A  person  who  dreaded  that  the  consequences  of  an  unfortunate  transaction  would 
render  him  insolvent,  made  out  heritable  securities  in  favour  of  certain  of  his 
creditors  without  their  knowledge.     Found  ineffectual. 

Robert  Grant  having,  in  the  year  1731,  made  a  purchase  of  the  estate  of  Tillifour, 
borrowed  several  sums  from  Grant  of  Lurg,  and  others,  which  he  applied  for  pay- 
ment of  the  price.  Robert  Grant  had  been  employed  by  Sir  Archibald  Grant,  as  lus 
kctor  upon  the  estate  of  Monymusk ;  this  factory  was,  anno  1739,  converted  to  a  tack 
of  the  whole  estate  ;  and  it  was  part  of  this  bargain,  that  Robert  should  undertake 
the  arrears  due  by  the  tenants,  for  which  he  granted  to  Sir  Archibald  an  obligation 
for  £800  Sterling.  This  was  an  unlucky  transaction  for  Robert  Grant  by  which  he 
lost  considerably.  Finding  Sir  Archibald's  claim  swelling  every  year,  and  being 
apprehensive  about  his  other  creditors  who  had  lent  their  money  to  discharge  the 
price  of  his  estate,  he  came  to  a  resolution  to  secure  them  in  all  events  upon  his  estate 
of  Tillifour.  This  resolution  he  executed  the  15th  February  1733,  classing  these 
creditors  in  three  several  bonds,  upon  which  he  proceeded  to  give  sasine  the  same 
day :  and  it  came  out,  upon  proof,  that  the  creditors  knew  nothing  of  these  securities 
granted  to  them  till  afterward,  and  that  it  was  Robert  Grant's  intention  to  secure 
them  m  a  preference  before  Sir  Archibald.  Tliis  fact  furnished  Sir  Archibald  an 
objection,  which  he  proponed,  in  a  ranking  and  sale  of  Robert  Grant's  estate,  viz. 
that  these  infeftments  of  annualrent  were  null  and  void  upon  several  grounds.  Imo, 
As  being  granted  against  the  original  law  of  justice.  2do,  Against  the  authority  of 
tile  civil  law,  and  the  actio  Pauliana.  3tio,  Against  our  statute  1621.  And,  lastly. 
Also  against  the  statute  1696. 

In  answer  to  these  grounds,  it  was  premised,  that  there  is  nothing  in  our  statutes 
nor  practice  to  favour  an  objection  against  these  heritable  bonds,  granted  in  security 
of  just  and  onerous  debts.  The  statute  1696  is  quite  out  of  the  case.  Far  from 
being  a  notour  bankrupt  within  sixty  days  of  these  bonds,  Robert  Grant  continued 
in  credit  for  a  long  time  thereafter ;  and  Sir  Archibald  himself,  who  makes  the 
objection,  took  an  heritable  bond  from  him,  28th  October  1734,  more  than  a  year  and 
a  half  after  these  bonds.  As  for  the  statute  1621,  it  is  a  direct  authority  against  the 
objector,  because  it  is  understood  by  that  statute,  and  is  established  law,  that  bare 
insolvency  deprives  not  any  man  of  the  administration  of  his  own  affairs,  nor  prevents 
hini  from  paying  or  securing  his  creditors  in  what  order  he  pleases.  The  only  excep- 
tion is,  that  after  diHgence  by  one  creditor,  the  insolvent  person  cannot  prefer  any 
oAer;  such  preference  being  understood  purposely  done  to  disappoint  the  effect  of 
the  diligence. 

If  then  there  be  any  wrong  to  be  the  foundation  of  a  reduction,  it  must  lie  upon 
the  general  head  of  fraud,  to  ramish  a  challenge  at  common  law.  And  to  make  out 
this  fraud,  the  following  proposition  must  be  maintained.  That,  after  a  man  knows 
himself  to  be  insolvent,  it  is  wrong  in  him  to  do  any  deed  to  prefer  one  creditor  before 
another;   which,  in  other  words,  is  maintaining  that  an  insol- [950]* vent  person, 
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knowing  himfielf  to  be  such,  is  barred  by  the  common  law  from  the  management  cf 
his  own  affairs,  from  making  payment  to  any  one  creditor,  and  from  granting  aajr 
one  creditor  a  security.  This  doctrine  has  no  foundation  in  the  common  law ;  b^aui 
insolvency  does  not  deprive  a  man  of  his  property,  nor  of  the  administration  of  lai 
property,  of  which  payment  or  granting  security  are  rational  and  ordinary  acta 
Nay,  our  statutes  suppose  a  contrary  doctrine  ;  the  act  1621,  goes  no  further  thtt 
to  cut  down  a  security  granted  to  a  creditor,  in  prejudice  of  a  more  timeous  diligenni! 
used  by  another  creditor ;  and  it  does  not  even  cut  down  pa3nnent  made  after  difr 
gence ;  and  the  act  1696  supposes,  when  no  diligence  is  done,  as  in  the  present  casei 
that  all  acts  of  administration,  such  as  sale,  payment,  security,  &c.,  are  good  in  kw» 
unless  executed  within  threescore  days  of  notour  bankruptcy. 

Supposing  there  were  any  dubiety  as  to  these  points,  other  difficulties  remain  to 
be  surmounted  before  the  objection  can  be  supported.  In  the  first  place,  how  does 
it  appear  that  Robert  Grant  knew  himself  to  be  insolvent  ?  The  contrary  appeaa 
from  the  deposition  of  the  notary,  the  man  he  trusted,  and  to  whom  he  would  conh 
municate  his  sentiments  without  disguise  ;  he  depones  upon  the  conversation  he  had 
with  Robert  Grant,  who  told  him,  "  that  he  was  resolved  to  give  these  securities  to 
his  other  creditors,  because  there  was  a  fund  in  the  hands  of  the  tenants  of  Monymusk 
sufficient  to  pay  Sir  Archibald  :  "  and  if  this  was  his  opinion,  it  can  not  be  said  that 
his  panting  a  security  to  his  other  creditors  was  in  him  a  wrong  or  immoral  act. 

But  supposing,  for  argument's  sake,  that  Robert  Grant  knew  himself  to  be  in- 
solvent, it  will  not  follow  that  he  did  wrong  in  preferring  his  other  creditors  before 
Sir  Archibald  ;  for  he  owed  them  this  preference  in  common  justice,  as  the  very  estate 
upon  which  he  gave  them  preference,  was  purchased  with  their  money.  On  the 
other  hand,  it  was  a  hard  bargain  which  Robert  Grant  had  unluckily  engaged  himsdf 
in  with  Sir  Archibald ;  and  if  he  was  conscious,  which  for  ought  appears  is  the  case, 
that  he  faithfully  applied  to  Sir  Archibald's  behoof  whatever  he  drew  out  of  his 
estate,  it  would  have  been  unjust  to  have  preferred  Sir  Archibald  upon  the  land-estate, 
or  to  have  brought  him  in  pari  passu  with  these  creditors  ;  so  that  Robert  Grant  did 
the  honest  and  fair  thing,  when  he  secured  these  creditors  upon  his  land-estate,  whidi 
was  purchased  with  their  money,  and  who  trusted  their  money  with  him  upon  the 
faith  of  that  estate. 

But,  in  the  third  place,  supposing  Robert  Grant  to  have  acted  wrongously,  why 
is  this  wrong  to  be  turned  against  the  creditors  who  had  no  accession  to  it  ?  It  is 
not  alleged  that  they  knew  of  Robert  Grant's  insolvency ;  it  appears  by  letters  in 
process,  that  some  of  the  creditors.  Grant  of  Lurg  in  particular,  were  demanding 
their  money;  and  there  is  a  letter  by  Robert  Grant  to  Lurg,  1st  September  1732, 
in  answer  to  one  craving  payment,  wherein  he  promises  payment  of  half  of  Luijg's 
sum  at  Martinmas,  and  the  other  half  at  Whitsunday  ;  adding,  "  but  if  you  are  positive 
shall  get  the  whole."  Lurg  therefore,  when  he  got  the  real  security  delivered  to 
him,  considered  this  as  no  more  than  a  piece  of  justice  done  him  by  [951]  ^^  debtor ; 
that,  since  he  had  failed  in  his  promise  of  payment,  he  had  done  what  was  the  next 
best,  viz.  to  give  him  a  security. 

What  remains  only  to  be  obviated  is,  the  authority  of  the  Roman  law,  which  the 
objector  in  vain  calls  to  his  aid.  It  is  very  true,  that,  by  the  actio  PatUiana^  securities 
given  hj  a  bankrupt  to  one  or  other  of  his  creditors  preferring  them  before  the  rest, 
are  rescinded ;  and  the  authority  cited  proves  this  and  no  more  :  but  then  it  is  as  true, 
that  the  actio  PauUana  did  not  arise  till  the  debtor's  effects  were  sequestrated,  a 
curator  bonis  named,  and  the  creditors  put  in  possession.  The  actio  PauUana  was  given 
by  the  praetor ;  and  the  praetor's  edict,  which  is  contained  in  the  first  law,  Qwb  t« 
fraud,  creditor,  expressly  mentions  the  creditors  to  be  in  possession.  Justinian 
describing  the  actio  Pauliana  in  his  Institutes,  lib.  4,  tit.  6,  §  6,  makes  it  an  express 
condition  of  giving  the  action,  that  the  bankrupt's  effects  be  in  possession  of  the 
creditors.  And  accordingly  the  established  definition  or  description  of  this  action 
given  by  all  commentators  is,  ''  Actio  in  factum  competens  creditoribus  in  posses- 
sionem missis,  vel  curatori  bonorum  adversus  possessores  fraudis  conscios,  ad  res  in 
fraudem  creditorum  alienatas  cum  omni  causa  restituendas." 

"  Found  the  heritable  bonds  of  corroboration  were  fraudulent,  devised  and  made 
with  intent  to  prefer  the  creditors  therein  named  before  Sir  Archibald  Grant ;  and 
therefore  reduced  the  heritable  bonds  so  far  as  to  subsist  only  and  be  ranked  pari 
passu  with  Sir  Archibald." 
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In  this  case  a  distmction  ought  to  be  made  betwizt  ordinary  acts  of  management, 
levying  rents,  uplifting  and  pa3dng  debts,  granting  securities,  &c.,  done  in  the  prosecu- 
tion of  a  man's  afEairs ;  and  extraordinary  acts,  such  as  granting  a  preference  to  one 
set  of  creditors  before  another,  when  a  man  has  no  other  prospect  but  bankruptcy. 
Insolvency  merely  is  no  objection  to  the  first ;  because  such  acts  are  done  with  a  view 
to  carry  on  a&irs,  and  in  the  hopes  of  better  fortune ;  and  therefore  are  not  only 
innocent  but  conmiendable.  The  second,  though  not  properly  a  fraud,  is  a  moral 
wrong ;  because,  in  effect,  it  is  bestowing  upon  one  creditor  what  ought  to  be  given 
to  aU  :  and  such  moral  wrong  cannot  be  supported  by  a  court  of  justice  :  it  must  be 
reduced,  and  no  person  allowed  to  take  benefit  by  it.  Rem,  Dec.  v.  2,  p.  167. 

*^*  Lord  Kilkerran  mentions  the  same  case  thus  : 

Grant  of  Tillifour  being  debtor  to  Sir  Archibald  Grant  in  a  large  sum,  formed  a 
scheme  for  disappointing  him  of  his  debt.  He  was  in  debt  above  what  he  was  worth, 
and,  without  the  privity  of  his  other  creditors,  he  executed  three  several  heritable 
Ixmds,  in  each  of  which  he  comprehended  a  variety  of  creditors,  containing  precepts 
of  sasine  in  general  for  infefting  them,  which  bonds  were  all  written  at  the  same  time, 
the  hand  em{>loyed  fitting  up  the  whole  night,  and  [952]  being  in  joined  secrecy ;  and 
next  day  the  infeftments  were  taken  without  the  privity  of  the  creditors. 

Of  these  bonds,  Mr.  William  Grant,  as  trustee  for  Sir  Archibald  his  brother,  pursued 
reduction  upon  the  head  of  actual  fraud  ;  and  prevailed. 

The  only  question  was,  How  the  creditors,  who  might  acquire,  though  ignorantes, 
conld  be  affected  by  the  fraud  of  their  debtor,  to  wmch  they  were  not  accessory  ; 
but,  to  this  the  answer  was,  That,  by  their  accepting  of  the  deeds,  they  became  particeps 

On  this  occasion,  there  was  some  reasoning  among  the  Lords  upon  the  construction 
of  the  act  1621 ;  wherein  they  Agreed,  that  the  words  necessary  causes  in  the  act  1621 
aie  in  practice  thus  understood,  That  there  be  a  previous  obligation  to  grant  the  deed  : 
That  though  the  words  true,  just,  and  necessary  causes  woidd  appear  as  they  stand 
to  be  conjunctive,  they  have  always  been  considered  as  disjunctive ;  so  that  if  either 
the  deed  be  granted  in  consequence  of  a  previous  obligation,  or,  though  there  be  no 
such  previous  obligation,  if  the  deed  be  granted  for  a  true  and  just  cause,  it  is  not 
reducible.  FoL  Die,  v.  3,  p.  49.    Kilkerran  (Bankrupt),  No.  9,  p.  65. 


^0-  72.  [953]  Walker  v.  Polwarth.    June  19, 1635. 

A  bond  granted  after  marriage,  for  a  suitable  liferent  to  a  wife,  by  her  husband, 
inaolvent  at  the  time,  was  sustained  in  competition  with  creditors,  whose  bonds 
were  anterior.  The  wife  was  allowed  to  rank  proportionally,  although  there  was 
neither  contract  of  marriage  nor  tocher  given.     Her  claim  arose  de  jure  naturcB. 

Umquhile  Patrick  Walker  being  married  upon  one  Polwarth's  wife,  betwixt  whom 
there  were  bairns  procreate,  he  gives  a  bond  stanle  matrirmmio  to  Henry  Polwarth, 
brother  to  his  wife,  and  to  her  behoof,  for  payment  of  2000  merks,  she  not  being  pro- 
vided to  any  liferent  or  conjunct-fee,  or  any  other  benefit  or  means  of  maintenance  by 
her  husband ;  at  the  time  of  giving  of  the  which  bond,  the  defunct  was  debtor  to 
sundry  creditors,  by  sundry  bonds,  preceding  this  bond  given  to  his  wife,  in  more  sums 
of  money  than  all  his  goo^  or  means  extended  to  ;  thereafter,  after  his  decease,  the 
relict  and  the  creditors  contesting  in  a  double  poinding,  raised  by  the  executors  of  the 
defunct,  which  of  them  should  be  answered  of  the  defunct's  goods,  which  were  not 
snffident  to  pay  the  half  of  his  debts  : — The  creditors  alleged,  That  the  bond  given  to 
the  wife  could  give  her  no  right  to  any  of  the  said  goods,  seeing  the  same  were  given 
to  her  long  after  these  bonds,  at  which  time  he  could  do  no  deed  to  their  prejudice,  he 
heing  then  in  effect  a  bankrupt,  seeing  then  he  had  not  so  much  gear  as  might  pay  his 
debts,  whereby  he  could  not  ^ve  to  his  wife  anything,  but  deductis  dehitia,  et  post 
fcktum  (B8  alienum  ;  and  so  this  being  donatio  irUer  virum  et  uxorem,  and  for  no  lawful 
onerous  cause,  it  cannot  be  respected  against  them ;   and  where  the  relict  opponed 
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that  it  was  given  for  her  maintenance  and  living,  she  having  no  other  thing  where- 
upon to  live,  and  receiving  no  other  provision,  and  that  it  is  in  effect  donatio  propUr 
nuptias ;  they  answered,  That  it  is  not  donatio  propter  nuptias,  because  there  is  no 
contract  of  marriage  can  be  shown  betwixt  them ;  hkeas  she  gave  no  tocher  nor  other 
benefit  to  her  husband,  and  so  of  law  and  reason  can  seek  no  recompence  of  his  goodb; 
for  do8  et  donatio  propter  nuptias  in  jure  paribus  passibus  ambulant.,  ft  oqiudiler  regn- 
lantur :  Notwithstanding  whereof  this  allegeance  proponed  for  the  creditors  was 
repelled,  and  the  relict  was  found  ought  to  have  her  proportion  with  the  rest  of  the 
creditors,  according  to  the  free  goods  in  [954]  the  testament,  and  according  to  the 
quantity  of  their  debts ;  albeit  there  was  neither  contract  of  marriage  nor  tocher 
given ;  and  albeit  the  creditors'  bonds  were  anterior  to  the  relict's ;  seeing  she  had  a 
debt  owing  to  her,  de  jure  naturcB,  for  her  maintenance  and  Hving,  which  in  its  own 
proportion  is  as  favourable  as  the  creditors'  debts. 

Act.  Hamilton. — Alt. . 


Fol  Die.  V.  1,  p.  70.    Durie,  p.  767. 


No.  74.    [95G]  George  Lockhart  of  Camwath  v,  Euphan  Dundas  and  Mr.  John 
DuNDAS  of  Philpston,  her  Husband.     January  14, 1714. 

A  wife  assigned  the  price  of  lands  to  her  husband  by  contract  of  marriage,  as  tocher. 
He  contracted  for  suitable  provisions  to  her  and  her  children.  The  assignment 
found  not  reducible  upon  the  act  1621,  at  the  instance  of  an  anterior  creditor. 

George  Lockhart  of  Carnwath,  in  January  1693,  obtained  a  decreet  against  Katharine 
Swynton,  daughter  and  heir  of  George  Swynton  of  Chesters,  and  David  Dimdas  of 
Philpston,  her  husband,  for  his  interest,  for  payment  of  £1000  principal,  annualient 
and  penalty,  contained  in  a  bond  granted  in  anno  1680,  by  the  Lord  Mersington  as 
principal,  and  the  said  George  Swynton,  his  brother,  as  cautioner,  to  Sir  Geoi^e 
Lockhart,  President  of  the  Session,  the  pursuer's  father.  The  lands  of  Chester,  then 
affected  with  a  liferent  annuity  of  600  merks,  in  favours  of  Euphan  Brown,  Katharine 
Swynton's  mother,  being  sold  to  a  third  party  for  12,000  merks,  there  was  a  contract  of 
marriage  perfected,  20th  December  1693,  betwixt  the  said  David  Dimdas  and  Katharine 
Swynton,  whereby  the  husband  got  the  12,000  merks,  the  land's  price,  in  name  of  tocher, 
to  be  applied  for  payment  of  his  debts ;  in  recompence  whereof,  he  secured  his  wife  in 
a  liferent  annuity  of  8  chalders  of  victual,  out  of  his  own  estate  of  Philpston,  and 
Euphan  Brown  his  mother-in-law,  another  annuity  of  600  merks,  in  lieu  of  the  equiva- 
lent renoimced  b^  her  out  of  the  lands  of  Chester,  and  disponed  his  estate  with  these 
burdens  to  the  heirs  male  of  the  marriage,  and  provided  the  daughters  to  £1000  Sterling ; 
which  contract  expressly  referred  to  marriage  articles  formerly  communed  upon. 
No  dihgence  having  been  done  upon  the  decreet  against  David  Dundas,  as  husband 
to  Katharine  Swynton,  stante  matrimonio  ;  Carnwath  pursued  Euphan  Dundas  his  heir, 
and  Mr.  John  Dundas  her  husband,  for  payment  of  the  sums  decerned,  upon  these 

f  rounds  ;  Imo,  That  David  Dundas  [957]  ^^s  luaratus  by  the  marriage  with  Katharine 
wynton.  2do,  Seeing  Katharine,  as  heir  to  her  father,  was  liable  before  the  marriage 
for  the  debt  claimed  by  the  pursuer,  she  could  not  stante  matrimonio  dispone,  or  her 
husband,  a  conjunct  person,  accept  of  a  right  to  the  price  of  her  lands,  in  prejudice 
of  an  anterior  lawful  creditor  ;  therefore  the  pursuer  repeated  a  reduction  of  the  said 
fraudulent  deed,  upon  the  act  18th,  Parliament  23d,  James  VI.  (1621). 

Fol.  Die.  V.  1,  p.  71.     Forbes,  MS.  p.  16. 
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No.  76.       [958]   Sir   Roderick   M'Kenzie    of    Scatwell   v.    Christian   Monro. 

February  17,  1738. 

A  wife  being  disappointed  by  the  diligence  of  creditors,  of  her  jointure,  for  which  her 
husband  had  been  only  personally  bound,  is  found  entitled  to  the  benefit  of  an 
infeftment,  given  to  her  by  her  husband  during  the  marriage,  bearing  to  be,  "  over 
and  above  any  former  provision,"  which  would  have  been  gratuitous,  had  the 
jointure  been  made  efEectual. 

In  a  marriage  contract,  the  husband,  by  a  personal  obligation,  provided  his  wife 

to  a  jointure  of  £180  Scots  yearly,  and  also  to  the  sum  of  £1000  Scots,  failing  children 

of  the  marriage ;  during  the  marriage  he  infeft  his  wife  in  a  tenement  of  £10  Sterling 

of  yearly  rent,  bearing  to  be,  "  over  and  above  any  former  provision  made  in  favours  of 

his  spouse."    The  husband  having  died  insolvent,  his  creditors  raised  a  reduction  of 

tiiis  infeftment,  upon  the  first  head  of  the  act  1621,  as  being  gratuitous :  The  relict 

acknowledged  she  could  not  hold  both  the  personal  provision  and  the  infeftment ;  but 

observed.  That  the  case  would  be  hard  if  the  creditors,  who  had  cut  her  out  of  her 

personal  provision,  by  preventing  her  in  diligence,  should  be  allowed  to  turn  these 

provisions  against  her,  in  order  also  to  cut  her  out  of  her  liferent  infeftment ;  and 

therefore  answered.  That  as  a  reasonable  provison  granted  stante  matrimoniOy  to  a 

wife  not  otherwise  provided,  would  be  effectual  though  the  husband  were  insolvent 

at  the  time ;  so  the  present  infeftment,  though  designed  as  a  gratuity,  turning  out  to  be 

no  other  than  a  reasonable  provision,  is  not  reducible  ;  gratuitous  it  cannot  be  said  to 

be,  with  regard  to  the  relict,  who  throws  up  every  other  claim  against  the  husband  and 

bis  creditors. — The  Lords  found  the  wife's  infeftment  is  not  reducible  upon  the  act 

1621.  Fol  Z>ic.  V.  1,  p.  70. 


No.  90.         [974]  Creditors  of  Cult  v.  The  Younger  Children.    August  5,  1783. 

In  cases  regarding  bonds  of  provision  to  children,  the  solvency  of  the  granter  when 
these  became  effectual  against  him,  must  be  proved  by  the  children,  unless  the 
other  creditors  have  been  in  mora. 

In  1775,  Mr.  Wardrobe  died  possessed  of  the  estate  of  Cult,  and  some  moveable 
funds.  In  1777,  his  creditors,  and  among  these  his  younger  children,  upon  their 
bonds  of  provision,  adjudged ;  and  in  the  end  of  the  year  1782,  the  lands  were  sold 
judicially. 

In  the  ranking,  the  Lord  Ordinary  found,  "  That  as  the  creditors  of  the  father 
were  guilty  of  no  culpable  neglect,  and  as  there  is  now  a  confessed  bankruptcy,  the 
children  are  not  entitled  to  compete  on  their  bonds  with  the  creditors  of  the  father." 

Against  this  interlocutor  the  younger  children  reclaimed,  and  pleaded,  The  object 
of  the  statute  1621  was  not  to  render  every  gratuitous  right  dependent  on  the  future 
circumstances  of  the  donor,  but  to  restrain  fraudulent  alienations,  by  persons  in  a  state 
of  insolvency,  in  favour  of  their  confidents  and  relations.  The  vahdity  therefore  of 
rigbte  with  regard  to  this  statute  must  be  regulated  by  the  situation  of  the  granter  when 
these  became  effectual  against  him.  In  the  case  of  provisions  to  children,  which  are 
subject  to  revocation,  the  father's  death  is  the  period  to  be  attended  to ;  and  no 
subsequent  alteration,  whether  proceeding  from  the  conduct  of  the  other  creditors, 
or  any  other  contingency,  ought  to  impair  settlements,  which,  though  not  viewed 
as  onerous  in  a  question  with  the  grantor's  creditors,  are  in  every  other  respect  of  the 
most  favourable  and  rational  nature,  Erskine,  b.  4,  tit.  1,  §  34 ;  January  6,  1677, 
(Mdren  of  Mousewell  corUra  his  Creditors,  No.  80,  p.  961 ;  December  11,  1679,  inter 
toidm,  No.  60,  p.  934 ;  February  7,  1679,  Hamilton  contra  Hay,  No.  81,  p.  968 ; 
January  12, 1697,  Kinfawns  contra  Carnegie,  No.  85,  p.  970. 

Answered,  The  Lord  Ordinary's  interlocutor,  when  duly  compared  with  the  circTim- 
stances  occurrinff  in  this  case,  does  not  in  the  least  impinge  on  the  principle,  that 
provisions  to  chudren  in  a  question  of  this  sort  depend  on  the  solvency  of  the  granter 
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at  the  period  when  these  became  the  foundation  of  a  proper  action  against  him.  Here 
the  younger  children  are  unable  to  point  out  any  dmiinution  of  their  father's  fonds^ 
from  misconduct  on  the  part  of  the  heir,  or  any  other  extraneous  accident.  Their 
competitors  have  used  every  dispatch  in  discussing  the  estate  of  their  debtor  whidi 
the  nature  of  their  diligence  could  admit.  No  reason  therefore  can  be  offered  fat 
supposing  that  the  fun(£  would  have  been  more  productive  at  the  conamon  debtor's 
death  than  at  the  moment  of  this  ranking. 

Observed  on  the  Bench,  In  the  circumstances  of  this  case  the  justice  of  the  Lord 
Ordinary's  decision  cannot  be  disputed.  Yet  as  the  words  are  capable  of  the  int«- 
pretation  given  to  them  by  the  petitioners,  it  may  be  proper,  for  preventing  any  mis- 
apprehension from  the  precedent,  to  vary  the  terms  in  which  it  is  conceived. 

The  interlocutor  pronounced  by  the  Court  was  in  these  words :  "  Find,  That  tbe 
creditors  were  guilty  of  no  culpable  neglect,  in  not  doing  diligence  sooner  [975]  j^' 
their  debts  :  Also  find,  That  there  is  now  confessedly  an  insufficiency  of  funds  belonging 
to  the  late  William  Wardrobe,  for  payment  of  his  debts  ;  and  that  the  younger  duldren 
of  the  said  William  Wardrobe  have  not  produced  sufficient  evidence  to  show  that  their 
father's  estate  in  Scotland,  at  the  time  of  his  death,  was  sufficient  to  answer  the  debts  he 
then  owed,  and  their  provisions  ;  and  therefore  find,  that  the  said  younger  children  arc 
not  entitled  to  compete  with  these  creditors  of  their  father."  « 

Lord   Ordinary,    Braxfield. — For   the    Creditors,    Honyman. — For   the   Younger 
Children,  Henry  Erskine,  Dickson. — Clerk,  Colquhoun. 

Craigie.  Fol  Die.  v.  3,  p.  49.    Fac.  Col.  No.  117,  p.  182. 


No.  91.        Mr.  John  Watt  v.  Campbell  of  Kilpont.    Februarys,  1671. 

A  father,  at  the  time  solvent,  gave  his  son  on  his  marriage  £40,000  Soots.  On  the 
father's  eventual  bankruptcy,  action  sustained  at  the  instance  of  a  creditor 
against  the  son ;  the  gratuity,  although  it  did  not  render  the  father  bankrupt, 
being  considered  to  be  exorbitant. 

Sir  Archibald  Campbell  being  debtor  to  Adam  Watt  in  a  sum  of  money,  he  did 
thereafter  contract  his  son  Mr.  Archibald  in  marriage  with  Thomas  Moodie's  daughter, 
and  by  the  contract  Thomas  Moodie  acknowledges  the  receipt  of  forty  thousand 
pounds  from  Sir  Archibald,  and  is  obliged  for  twenty  thousand  merks  of  tocher, 
all  to  be  employed  for  Mr.  Archibald  in  fee ;  but  Thomas  Moodie's  daughter  dying, 
and  leaving  no  children  behind  her,  Thomas  Moodie  did  restore  the  sums,  and  there 
is  a  discharge  granted  by  Sir  Archibald  and  his  spouse,  and  Mr.  Archibald,  bearing 
them  to  have  received  the  sums,  and  to  have  discharged  the  same ;  whereupon  Mr. 
John  Watt,  as  heir  to  Adam,  pursues  Mr.  Archibald  to  [976]  pay  ^^  ^^^  sum  due 
to  his  father,  upon  this  ground,  that  he  having  received  forty  thousand  pounds  of 
his  father's  means,  after  contracting  of  the  debt,  ought  to  make  so  much  of  it  furth- 
coming as  will  pay  the  pursuer ;  which  action  was  founded  upon  the  act  of  ParUa- 
ment  1621,  whereby  all  deeds  done  by  debtors  in  prejudice  of  their  creditors,  without 
a  cause  onerous,  are  declared  null ;  and  all  parties  that  by  virtue  thereof  intromit, 
are  declared  liable  to  restore  to  the  creditors.  It  was  answered  for  the  defender, 
1st,  That  the  libel  was  not  relevant,  there  being  no  part  of  the  act  of  Parliament 
1621  that  incapacitates  debtors  to  gift  or  dispone  sums  of  money,  or  moveables, 
especially  if  the  disponer  at  that  time  be  not  insolvent,  but  have  a  sufficient  estate 
for  satisfying  his  debt ;  and  it  is  offered  to  be  proven,  that  Sir  Archibald  had,  at  the 
time  of  this  contract,  a  sufficient  estate  for  all  his  debt,  in  the  hands  of  the  Earl  of 
Argyle  and  Glenorchie ;  and  albeit,  by  the  superveening  forefaulture,  Argyle's  debt 
be  insufficient,  it  was  a  good  debt  the  time  of  the  contract,  so  that  there  can  be  no 
ground  to  make  a  child  liable  to  restore  a  portion  given  by  a  father  who  was  solvent. 
2dly,  Albeit  the  defender  could  be  liable,  if  it  were  clear  that  he  had  the  sum  foresaid 
by  his  father  yet  remaining  to  the  fore,  yet  if  it  had  been  lost  or  spent  before  the  intent- 
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ing  of  this  cause,  he  or  any  subsequent  estate  acquired  aliunde  is  not  liable,  ita  eat 
any  thing  he  has  is  a  wadset  of  forty  thousand  merks  on  Kilpont,  and  the  two  tochers 
he  had,  viz.  twenty  thousand  merks  from  Thomas  Moodie,  and  ten  thousand  merks 
of  legacy,  and  twelve  thousand  merks  of  tocher  with  Sir  William  Gray's  daughter, 
was  sufficient  to  acquire  the  right  of  Kilpont,  without  any  thing  from  his  father. 
3dly,  The  discharge  produced  cannot  instruct  that  Mr.  Archibald  received  the  money, 
because  it  bears  indefinitely  that  payment  was  made  to  Sir  Archibald  and  his  spouse, 
and  to  Mr.  Archibald,  and  all  of  them  do  discharge.  The  pursuer  answered,  That 
the  hbel  was  very  relevant,  for  whatsoever  might  be  alleged  of  bairns  portions  by  a 
solvent  father,  yet  this  being  so  considerable  a  fortune  provided  to  the  only  son,  and 
apparent  heir,  if  it  did  not  make  him  liable  to  satisfy  the  father's  debt  pro  tanto,  it 
were  a  patent  way  to  defraud  all  creditors  and  elude  the  act  of  Parliament,  for  the 
father  might  sell  his  estate,  and  provide  the  moneys  in  this  manner ;  and  as  to  the 
diacharge,  albeit  it  be  indefijiite,  yet  it  must  be  presumed  that  Mr.  Archibald  received 
the  sums,  because  they  belong  to  him  in  fee  by  the  contract  of  marriage. 

The  Lords  found  the  libel  relevant,  and  that  the  discharge  produced  did  presume 
that  Mr.  Archibald  the  fiar  did  receive  the  money,  but  seeing  the  probation  was  not 
express,  hut  presumptive,  they  allowed  Mr.  Archibald  to  condescend  upon  what 
evidences  he  could  give,  that  the  money  or  surety  thereof  was  delivered  to  his  father. 

Fol.  Die.  V.  1,  p.  73.    Stair,  v.  1,  p.  717. 


No.  93.  [977]  Wood  v.  Reid.    November  23, 1680. 

A  father,  while  in  prison,  and  reputed  bankrupt,  made  an  assignation  to  his  son-in-law 
in  Ueu  of  tocher  ;  although  onerous,  the  daughter  not  being  otherwise  provided 
for,  found  reducible  ;  and  that  a  son-in-law,  contracting  with  a  father  in  such 
circumstances,  must  run  the  hazard  of  the  father's  debts. 

James  Wood  as  creditor  to  umquhile  Andrew  Balfour,  pursues  reduction  of  an 
asgipaation  procured  by  Balfour,  of  a  sum  belonging  to  Andrew  in  favours  of  Mr. 
Patrick  Reid,  who  married  his  daughter,  as  being  betwixt  conjunct  persons,  with- 
out a  cause  onerous.  The  defender  having  condescended  upon  several  causes 
onerous  ;  and  amongst  the  rest,  that  he  having  married  Balfour's  daughter,  the  only 
child  of  his  marriage,  in  favours  of  whom  25,000  merks  were  provided  by  her  mother's 
contract ;  this  assignation  was  all  the  provision  he  had,  and  therefore  is  in  place  of 
a  contract  of  marriage,  which  being  ad  sustinenda  onera  nuUrimonii  is  an  onerous 
and  most  favourable  contract.  It  was  answered,  That  though  it  had  been  a  formal 
contract,  yet  being  granted  by  Andrew  Balfour,  who  was  in  prison  for  debt,  and 
commonly  repute  bankrupt,  it  could  not  prejudge  lawful  creditors  ;  but  Reid  having 
married  the  woman,  her  father  being  in  that  condition,  is  not  as  if  her  father  had 
l)€en  in  entire  reputation,  but  it  must  be  understood  that  he  married  her  cum  periculo 
of  her  father's  debts. 

Which  the  Lords  found  relevant.  Fd.  Die,  v.  1,  p.  73.    Stair,  v.  2,  p.  804. 


No.  98.    [984]  Creditors  of  Sir  David  Thoirs  v.  Lady  Middleton.    November 

18, 1729. 

A  provision  by  a  person  insolvent,  to  his  nephew's  wife  in  her  contract  of  marriage, 
held  to  be  onerous  and  not  reducible. 

A  person  insolvent  became  bound  in  his  nephew's  contract  of  marriage,  among 
other  provisions,  to  pay  the  wife  an  yearly  annuity  of  2000  merks,  to  commence 
after  the  husband's  decease,  in  security  of  which  he  infef t  her  in  certain  lands.  The 
pnter's  creditors  raised  a  reduction  of  this  alienation,  upon  the  act  1621,  alleging 
it  to  be  uhra  vires  for  the  granter,  to  make  voluntary  alienations  of  his  efiects,  in 
MOR.  I.  5* 
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prejudice  of  his  prior  lawful  creditors. — The  Lords  refused  to  sustain  the  reduction, 
the  said  liferent  provision  being  onerous  as  to  the  wife,  in  so  far  as  upon  the  idiik 
thereof,  she  had  entered  into  the  marriage  contract.  Fd.  Die.  v.  1,  p.  72. 


No.  101.  [987]  Janet  Duncan  v.  John  Sloss.    Februarys,  1785. 

A  provision  to  a  wife,  by  antenuptial  contract,  ineffectual  so  far  as  exorbitant. 

By  an  antenuptial  contract  of  marriage,  John  Sloss  settled  a  large  jointure  on 
Janet  Duncan  his  second  wife  ;  for  payment  of  which,  after  his  death,  she  sued  ids 
heir,  a  child  of  the  first  marriage,  on  whose  provisions  it  encroached. 

Pleaded  for  the  defender :  The  jointure  in  question  is  exorbitant,  being  greatly 
disproportionate  to  the  means  of  the  granter  ;  and  therefore,  quoad  the  excess  beyond 
its  rational  or  just  amount,  it  is  to  be  postponed  to  the  claims,  as  well  of  his  children 
by  the  prior  marriage,  as  of  his  other  creditors  ;  Gosford  ;  Stair  ;  19th  January  1676, 
Stansfield  contra  Brown,  No.  73,  p.  954  ;  Kilkerran,  voce  Bankrupt,  26th  July  1744, 
Creditors  of  Sir  James  Campbell,  No.  103,  p.  988,  Fac.  Col.  p.  225,  12th  July  1758, 
Noble  contra  Dewar,  voce  Tailzie  ;  Erskine,  p.  564.  Fountainhall,  23d  March  1683, 
Gartshore  contra  Brand,  No.  102,  infra. 

Answered  :  The  authorities  quoted  relate  to  postnuptial  contracts  alone  ;  for  it 
has  not  yet  been  found,  that  provisions  to  wives,  contracted  for  by  antenuptial  deeds, 
are  not  onerous  debts  in  the  fullest  sense. 

The  cause  was  reported  by  the  Lord  Ordinary  ;  when 

The  Court  restricted  the  jointure  in  question  to  a  rational  extent,  in  the  same 
manner  as  if  it  had  been  granted  in  a  postnuptial  contract. 

Lord  Reporter,  Gardenston. — Act.  W.  Craig. — Alt.  M.  Ross. — Clerk,  Home. 

Stewart.  Fd.  Die.  v.  3,  p.  50.    Fac.  Cd.  No.  197,  p.  310. 


No.  103.   [988]  The  Lady  of  Sir  James  Campbell  of  Auchinbreck,  and  his  Creditors, 

Competing.     July  26, 1744. 

A  postnuptial  provision  to  a  wife,  held  to  be  onerous,  in  so  far  as  suitable  and  moderate. 

After  Sir  James  Campbell  had  contracted  debts  above  the  value  of  his  estate,  he, 
in  April  1736,  married  a  young  woman,  who  had  for  some  time  been  in  his  family  as 
governess  to  his  children,  without  any  contract  of  marriage  ;  but  in  October  1736,  he 
granted  her  a  liferent  bond  of  annuity  for  £100  Sterling,  besides  a  house  with  some 
conveniences,  containing  precept  of  sasine,  whereon  she  was  infeft.  Of  this  bond,  his 
creditors  having  raised  reduction  on  the  act  1621,  the  Lords  "  Restricted  the  lady's 
liferent  bond  of  provision  and  infeftment  to  £50  Sterling  yearly,  in  full  of  all  she  could 
claim  by  the  said  bond." 

Some  of  the  Lords  were  of  opinion.  That  where  a  woman  marries  without  a  contract, 
upon  the  faith  of  the  legal  provision,  any  postnuptial  provision  is  a  gratuitous  deed, 
and  as  such,  reducible  at  the  instance  of  prior  creditors  ;  and  that,  were  it  otherways, 
there  would  be  nothing  to  hinder  any  man  who  had  married  without  a  contract, 
after  he  knew  himself  insolvent,  to  settle  a  provision  on  his  wife  preferable  to  all  his 
personal  creditors. 

But  the  opinion  which  prevailed  was,  that  marriage  itself  is  an  onerous  cause, 
which  yet  will  not  be  sufficient  to  sustain  the  provision  any  further  than  what  may  be 
a  moderate  subsistence  ;  for  so  far  only  the  husband  is  under  obligation.  [989]  And 
as  to  the  case  supposed  of  a  husband's  settling  a  provision  upon  his  wife,  after  he  knew 
himself  become  insolvent,  even  in  that  case,  it  was  thought  the  provision  might  be 
sustained  to  the  extent  of  a  subsistence. 

But  be  that  as  it  will,  the  present  case  was  thought  different,  as  in  the  supposed 
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case  there  is  more  an  appearance  of  fraud  than  in  the  present  case,  where  there  was 
DO  change  of  the  husband's  circumstances  between  the  marriage  and  the  time  of 
Ranting  the  provision  ;  and,  as  it  was  not  controverted,  but  that  at  the  marriage 
ne  might  have  granted  a  provision,  it  was  thought  to  be  straining  too  hard  to  say,  he 
eoald  give  none  thereafter,  although  no  change  had  happened  in  his  circumstances. 

Fol.  Die.  V.  3,  p.  50.    Kilkerran  (Bankrupt),  No.  4,  p.  51. 


No.  104.    [990]  Executors  Creditors  of  Mr.   Hugh  Murray-Kynnynmound  v. 
Agnes  Murray-Kynnynmound.    June  18, 1746. 

A  person  enjoying  an  entailed  estate,  gives,  in  a  postnuptial  contract,  to  his  only 
daughter,  who  was  also  heiress  of  the  entail,  a  provision  of  £2000.  The  provision 
reducible  on  the  act  1621,  if  the  granter  was  insolvent  at  the  date  of  the  contract. 

By  a  postnuptial  contract  of  marriage,  entered  into  between  Mr.  Hugh  Murray- 
Kynnynmound,  advocate,  and  Isabella  Somerville,  daughter  to  Hugh  Somerville, 
writer  to  the  signet,  narrating  that  the  terms  thereof  had  been  agreed  on  before  the 
marriage,  and  that  Mr.  Somerville  had  already  paid  to  Mr.  Murray  £1000  Sterling,  in 
part  of  portion  with  his  lady  :   Mr.  Somerville  further  obliged  himself,  and  granted 
bond  for  another  £1000  payable  at  his  decease,  and  to  pay  to  the  children  of  the 
marriage,  other  than  the  heir,  or  the  heir,  if  a  single  child,  in  fee,  and  to  his  daughter 
in  liferent,  £1000  at  the  childrens'  ages  of  21,  or  marriage ;  and  it  was  further  provided, 
that  Mrs.  Murray  should  succeed  equally  to  his  effects  with  his  other  daughter,  unless 
he  should  otherwise  dispose,  after  his  said  other  daughter  had  first  drawn  £1000  out 
of  them,  to  preserve  the  equahty,  as  there  had  been  but  £2000  given  with  her  at  her 
marriage.    On  the  other  hand,  Mr.  Murray  secured  his  lady  in  a  jointure  of  £200 
Sterling,  disponed  to  her  his  whole  household  furniture,  redeemable  by  the  children  of 
the  marriage  for  2000,  and  by  any  other  heir  for  4000  merks  Scots  ;  settled  his  estate 
of  Whitsomhill  on  the  heir-male  ;   and  failing  heirs-male  of  any  other,  on  the  heirs- 
female  of  this  marriage,  and  obliged  himself  to  do  no  deed  whereby  the  heirs  of  the 
™ar-[9gi]-riage  might  be  disappointed  of  any  succession  competent  to  them  to  the 
tailzied  estate  of  Melgum  and  Kynnynmound,  which  last  article  was  not  agreed  on 
before  the  marriage,  as  the  succession  to  that  estate  had  not  then  fallen  to  him  ;  and 
it  was  provided,  that  it  should  not  be  in  Mrs.  Murray's  power  to  renounce  her  jointure, 
without  the  consent  of  certain  trustees  named. 

Mr.  Murray  had  granted  a  security  for  the  first  £1000  paid  to  him,  before  executing 
the  contract,  and  there  was  produced  in  process  a  memorandum  under  his  hand, 
entitled.  Articles  of  contract  of  marriage  betwixt  Mr.  Hugh  Dalrymple,  advocate 
(which  name  he  bore  before  his  succession  to  the  entailed  estate),  and  Mrs.  Isabella 
Somerville,  his  wife  ;  containing  all  the  terms  in  the  contract,  except  that  concerning 
the  succession  to  the  estate  of  Melgum  and  Kynnynmound  ;  and  that  the  estate  of 
Whitsomhill  is  not  in  any  event  agreed  to  be  settled  on  female. 

The  clause  on  which  the  present  question  depended,  contained  an  obligation  on 
Mr.  Murray,  in  case  there  were  no  sons,  to  pay  to  one  daughter  of  the  marriage  £2000  ; 
if  there  were  two,  to  pay  them  £2500  ;  and  to  three  or  more,  £3000  Sterhng. 

The  estate  of  Whitsomhill  was  sold,  and  Mr.  Murray  dying  insolvent,  as  his 
creditors  alleged,  a  reduction  was  by  them  raised  against  Agnes  Murray,  the  only 
child  of  the  marriage  of  this  provision,  as  fraudulent,  excessive,  and  gratuitous,  in 
prejudice  of  creditors. 

Pleaded  for  the  creditors,  Mr.  Murray  was  insolvent  at  the  time  of  contracting 
the  marriage  ;  he  died  so,  and  what  debts  he  had  contracted  after  it,  were  to  satisfy 
prior  engagements.  This  appears  to  have  been  in  view  at  making  the  contract,  in 
which  is  the  unusual  clause  of  putting  it  out  of  the  lady's  power  to  renounce  her 
jointure,  which  could  only  proceed  from  Mr.  Somerville's  knowledge  of  Mr.  Murray's 
circumstances,  and  hence  his  apprehension  that  his  daughter  would  be  in  danger  of 
being  pressed  to  renounce.  This  is  a  key  to  the  whole  transaction,  and  shews  a 
formed  scheme  to  secure  a  provision  to  the  children  out  of  the  fund  of  creditors,*  for 
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no  other  interpretation  can  be  put  upon  granting  this  sum  to  a  child  who  was  to  be 
both  heir  and  executor. 

Supposing  the  case  to  be  without  fraud  on  the  part  of  Mr.  Somerville,  the  pro- 
vision falls  to  be  reduced  as  exorbitant.  When  a  man  is  to  marry  his  daughter,  h» 
may  be  allowed  to  make  the  best  bargain  for  her  that  he  can,  but  after  marriage  tht 
provisions  fail  to  be  considered  as  voluntary ;  and  in  Mr.  Murray's  circumstances, 
in  which  no  credit  can  be  given  to  the  narrative  of  the  contract,  that  it  was  precon* 
certed,  the  jointure  itself  was  rather  too  large  ;  but  Miss  Murray  was  to  succeed  to  the 
estate  of  Melgum  and  Eynnynmound,  and  to  her  grandfather's  £1000,  which  made 
the  provision  unnecessary  and  gratuitous  ;  for  though  the  portion  might  be  considered 
as  a  sufficient  onerous  cause  to  support  the  lady's  jointure,  yet  it  cannot  support  this 
provision  to  a  child  expecting  besides  such  a  succession  :  And  even  eventual  bank- 
ruptcy  will  set  aside  deeds  absolutely  gratuitous. 

[992]  By  the  tailzie  it  was  in  Mr.  Murray's  power  to  burden  the  estate  with  pro- 
visions to  younger  children,  to  the  extent  of  three  years'  rent,  in  which  case,  it  is  appre- 
hended, he  could  not  have  laid  them  on  his  own  proper  effects  to  the  prejudice  of  his 
creditors  ;  and  neither  can  he  be  allowed  to  do  it  in  favours  of  this  child,  who  geti 
both  the  three  years'  rent  and  the  remainder  of  the  estate. 

With  regard  to  such  of  the  creditors  as  became  so  after  the  contract,  their  money 
was  appUed  to  the  payment  of  prior  creditors  ;  and  the  Lords  have  found  debts  con- 
tracted by  an  heir  of  entail,  and  so  apphed,  a  burden  on  the  tailzied  estate,  29th 
January  1731,  Gordon  of  Garty  v,  Sutherland  of  Kinminity,  see  Tailzie.  2dl7, 
They  are  in  the  same  case  with  that  of  the  decision,  2d  July  1673,  Street  v. 
Jackson  and  Mason,  Stair,  v.  2,  p.  197,  voce  Fraud  ;  where  an  infeftment  granted  to 
a  son  was  reduced  on  debts  after  contracted. 

Pleaded  for  Miss  Murray,  The  deed  was  neither  gratuitous,  nor  was  the  gianter 
then  in  a  state  of  insolvency.  It  was  not  gratuitous,  considering  the  portion  given; 
and  here  the  tailzied  estate  falls  not  to  be  considered,  being  already  secured  to  the 
child  without  any  deed  of  Mr.  Murray  ;  so  that  all  that  is  provided  in  her  favours  is 
her  mother's  portion.  And  this  cuts  down  all  allegations  of  designing  fraud,  when 
the  bargain  was  reasonable  and  equal ;  and  Mr.  Somerville  had  no  reason  to  suspect 
his  son-m-law's  credit,  who  was  in  possession  of  a  proper  estate,  besides  his  liferent  of 
the  tailzied  estate  and  profits  of  business.  Neither  can  any  inference  be  drawn  from 
the  clause,  putting  it  out  of  the  lady's  power  to  renounce,  which  he  was  used  to  insert 
in  contracts  of  his  drawing,  and  actually  did  it  in  his  other  daughter's  contract. 

2dly,  As  the  creditors  are  presently  endeavouring  to  charge  several  of  the  debts 
claimed  by  them  on  the  tailzied  estate,  it  will  depend  on  their  success  in  that  question, 
whether  Mr.  Murray's  effects  be  insolvent  at  this  hour ;  so  that  the  reduction  ought  at 
least  to  be  superceded  till  the  event  of  that  cause. 

Observed  on  the  bench,  That  Miss  Murray  might  have  been  excluded  from  the 
succession  of  the  tailzied  estate,  by  the  existence  of  a  son  of  a  subsequent  marriagie, 
in  which  case  nothing  was  settled  on  the  issue  of  this  marriage  but  the  provision. 

"  The  Lords,  18th  June  1745,  found,  That  the  provision  of  £2000  Sterling,  con- 
tracted by  Mr.  Hugh  Murray,  in  his  contract  of  marriage  with  Mrs.  Isabella  Somerville, 
to  the  only  daughter  of  the  marriage,  was  not  reducible  on  the  act  of  Parliament  1621, 
although  the  said  Mr.  Hugh  Murray  had  been  insolvent  at  the  time  of  the  said 
contract." 

On  the  reclaiming  bill  and  answers,  in  which  the  Lords  were  chiefly  moved  with 
this  circumstance,  that  the  £2000  to  an  heir-female  was  beyond  what  was  provided 
to  the  heir-male,  in  case  any  had  existed  ;  and  therefore,  if  the  provisions  in  his  favours 
were  adequate,  this  to  a  daughter  could  not  be  looked  upon  but  as  gratuitous. 

"  They  found,  25th  July  1745,  that  the  provision  was  reducible  on  the  act  of 
Parhament  1621,  in  case  it  should  appear  that  Mr.  Hugh  Murray  was  insolvent  at  the 
date  of  the  contract." 

[993]  Pleaded  in  a  bill  for  Miss  Murray,  That  the  creditors  had  at  first  endeavoured 
to  cut  her  out  of  this  provision,  by  putting  an  interpretation  upon  the  clause,  as  if  it 
had  only  been  intended  to  take  effect,  in  the  event  of  her  being  excluded  from  the 
succession  by  an  heir-male  of  another  marriage ;  but,by  an  interlocutor  of  the  Ordinaryt 
adhered  to,  it  was  found  that  she  was  creditor  upon  the  executry  and  moveables  for 
the  sum ;  and  therefore  it  being  fixed,  that  this  was  provided  in  her  favours,  if  it 
be  not  an  irrational  provision,  it  must  be  made  good  to  her,  notwithstanding  it  be  a 
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fmther  provision  than  wkat  is  made  upon  an  Ixeir-male.  Mr.  Murray  was  infeft  in  an 
estate  above  £300  per  annum,  a  terce  whereof  he  might  have  settled  upon  his  lady, 
though  he  had  received  nothing  with  her  ;  so  that  the  only  question  is,  Whether  what 
he  received  be  not  sufficient  to  support  the  provisions  made  on  her  and  her  child,  over 
£100  of  jointure.  But  without  being  so  nice,  it  is  apprehended  £2000  of  portion  was 
an  adequate  consideration  for  £200  jointure  to  his  lady,  and  £2000  to  be  paid  to  the 
child,  in  the  event  of  her  attaining  majority  or  marriage  ;  for  as  the  present  argument 
proceeds  on  the  supposition  of  Mr.  Murray's  bankruptcy,  the  stipulated  succession  to 
the  estate  of  Whitsomhill  must  go  for  nothing  ;  and  the  tailzied  estate  was  settled  on 
the  petitioner  prior  to  the  contract,  without  any  deed  of  Mr.  Murray's  :  So  that  her 
grandfather  might  have,  without  regard  to  that,  retained  his  money,  which  he  might 
have  disposed  of  to  her  mother  and  her,  or  insisted  on  these  terms  :  Not  to  mention 
the  £1000  bound  to  Mr.  Murray's  children  of  the  marriage,  which  may  very  well  be 
reckoned  an  additional  inducement  of  the  provision  made  by  him  in  their  favours. 

Answered,  That  by  the  memorandum  in  Mr.  Murray's  handwriting,  the  estate 
vas  not  in  any  event  to  be  contracted  to  heirs-female,  wherefore  the  provision  to 
daughters  was  only  intended  to  take  place,  in  case  of  their  not  succeeding  to  his  estate  ; 
and  this  the  respondent  imagined  to  have  been  the  intention,  though  it  was  not  so 
ei^ressed  in  the  contract.  The  petitioner  had  argued  wrong  in  alleging,  that  no  part 
of  the  provisions  made  upon  the  daughter  could  be  brought  in  computo,  besides  this 
£2000 ;  for  the  hope  of  the  succession,  though  not  settled  by  a  deed  of  Mr.  Murray's, 
was  a  cause  for  granting  the  portion,  and  he  also  obliged  himself  to  do  no  deed  by 
which  that  hope  might  be  frustrated  ;  and  the  respondents  apprehended  they  could 
point  out  a  method  by  which  that  might  have  been  done.  The  settlement  of  the 
estate  of  Whitsomhill  fell  also  to  be  considered  ;  for  though  the  argument  went  on  the 
supposition  of  Mr.  Murray's  bankruptcy,  yet  the  petitioner  would  not  say,  that  Mr. 
Somerville  was  in  the  knowledge  thereof  when  he  made  the  stipulation,  or  if  he  were, 
it  would  be  a  sufficient  cause  of  reduction. 

The  Lords  adhered.    See  Provision  to  Heirs  and  Children. 

Reporter,  Arniston. — Act.  R.  Craioie  &  H.  Home. — Alt.  A.  Macdouall  &  Brown. — 

Clerk,  KiRKPATRiCK. 

Fd.  Die.  V.  3,  p.  50.     D.  Falconer,  No.  117,  v.  1,  p.  142. 


No.  105.    [996]  Creditors  of  James   Strachan  v,  Ludovic  Strachan.    July  1, 

1754. 

Pzovisions  to  children,  in  a  postnuptial  contract,  being  made  payable  after  the  death 
of  the  father  and  mother,  were  found  to  confer  no  jtu  crediti,  and  creditors  were 
preferred. 

James  Strachan  of  Dalhackie  became  bound,  in  a  postnuptial  contract  of  marriage 
to  pay  certain  sums  of  money  to  the  children,  bom  or  to  be  born  of  that  marriage  ; 
the  term  of  payment  was  declared  to  be  at  the  first  term  after  the  decease  of  himself 
and  of  his  wife. 

In  a  competition  between  Ludovic  Strachan,  the  only  child  of  the  marriage,  and 
the  creditors  of  James  Strachan,  it  was  objected  for  the  creditors.  That,  with  regard 
to  the  obUgations  in  the  contract  aforesaid,  Ludovic  Strachan  was  to  be 
considered  as  an  heir  of  provision  only ;  and  therefore  could  not  compete  with  the 
onerous  creditors  of  his  father. 

Pleaded  for  Ludovic  Strachan  :  It  is  the  duty  of  a  father  to  provide  for  his  children  ; 
BQch  provisions  are  onerous,  and  constitute  them  creditors  to  their  father :  as  he 
who  is  solvent  may  become  bound  to  strangers,  so  also  may  he  to  his  own  children  ; 
as  he  may  make  the  existence  and  extent  of  his  obligation  to  strangers  depend  on 
some  uncertain  event,  so  also  may  he  in  his  provisions  to  his  own  family.  Thus  it 
was  decided,  24th  January  1724,  in  the  case,  Margaret  Lyon  v.  the  Creditors  of 
Saster  Ogle  (see  p.  233).     In  that  case,  provisions  were  made  in  favour  of  daughters 
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to  be  born,  and  declared  payable  on  tke  first  of  these  three  events,  the  day  of  their 
marriage,  the  attaining  the  age  of  eighteen,  or  the  first  term  after  the  death  of  tiie 
father.  And  it  was  found,  That  a  daughter,  having  right  to  such  provision^  miglit 
compete  with  the  onerous  creditors  of  the  father. 

Pleaded  for  the  creditors  of  James  Strachan :  Contracts  of  marriage  ought,  in 
reason,  to  constitute  the  children  heirs  of  provision  only ;  they  may,  neverthelesB, 
be  so  ^amed  as  to  render  the  children  creditors.  In  this  case,  however,  the  childreii 
are  only  made  heirs  of  provision ;  for  that  here  a  sum  of  money  is  made  payable 
after  the  death  of  the  father  ;  and  which  proves,  That,  during  his  life,  there  was  no 
jtM  crediii  constituted  in  favour  of  the  children.  Were  this  provision  a  jus  crediU, 
this  pendent  obligation  would  exclude  creditors  from  the  date  of  the  contract,  which 
is  absurd.  Provisions  made  payable  to  children  whenever  they  shall  attain  a  certam 
age,  produce  action  for  payment  from  that  time  ;  the  children  are  therefore  creditozs 
in  such  provisions :  for,  had  these  provisions  ever  been  a  right  of  succession,  they 
could  not  have  altered  their  nature,  and  become  a  debt  from  the  term  of  payment. 

The  case  of  Margaret  Lyon  v.  the  creditors  of  Easter  Ogle  is  not  in  point: 
there  the  obligation  was  to  pay  at  a  term  which  might  have  happened  before  die 
[997]  death  of  the  father  ;  it  was  therefore  found  to  be  a  jus  crediii,  not  a  destination 
to  heirs :  but  the  contrary  would  have  been  found,  had  the  obligation  been  to  pay 
at  a  certain  term  after  the  death  of  the  father. 

"  The  Lords  preferred  the  creditors." 

For  the  Creditors,  Sir  John  Stewart. — Alt.  J.  Grant. — Reporter,  Murklb.— 

Clerk,  Justice. 
Dalrymj^.  Fac.  Col.  No.  109,  p.  160. 

No.  108.     [1000]  James  Campbell  and  Others  v.  Janet  Somervill.    February 

U,  1778. 

A  postnuptial  grant  of  the  liferent  of  a  house,  by  a  husband,  oberatuSy  to  his  wife, 
found  good  against  creditors,  to  the  effect  of  securing  her  antenuptial  provisions, 
in  so  far  as  the  funds  might  be  otherwise  insufficient.  If  the  funds  should  tum 
out  sufficient  for  payment  of  the  debts,  the  liferent  was  to  remain  as  a  separate 
provision. 

Robert  JafEray,  in  his  contract  of  marriage  with  Janet  Somervill,  became  bound 
to  provide  her  in  an  annuity  of  £25  Sterling,  in  case  of  her  surviving.  Soon  after 
his  marriage,  upon  a  narrative  of  *'  love  and  regard,"  he  executed  a  liferent-convey- 
ance  of  a  house  in  favour  of  his  wife.  Robert  Jaffray  died,  in  a  few  months  after 
executing  this  deed,  in  Jamaica,  leaving  his  affairs  much  involved.  His  effects  in 
Scotland  not  being  sufficient  to  pay  his  creditors,  they  brought  a  reduction  of  the 
foresaid  disposition  of  the  liferent  of  the  house  to  the  widow,  upon  the  act  1621. 

Pleaded  for  the  pursuer  : — Jaffray  died  insolvent,  and  was  in  the  same  situation 
at  the  time  of  granting  this  deed.  Where  a  wife  is  otherwise  unprovided,  a  post- 
nuptial settlement  in  her  favour  will  be  good  to  the  extent  of  a  rational  provision, 
even  when  the  husband  is  ohcBratus  at  the  time  of  granting  it.  But  it  will  not  he 
supported  by  the  Court,  if  immoderate,  against  onerous  creditors  ;  Kilkerran,  No.  4, 
voce  Bankrupt,  No.  103,  p.  988;  Fac.  Col.  p.  225,  Noble  t;.  Dewar,  12th  July 
1758,  voce  Tailzie  ;  Erskine,  b.  4,  tit.  1,  §  33. — In  the  present  case  the  wife  was  pro- 
vided in  the  contract  of  marriage.  This  ascertained  what  the  parties  considered 
to  be  reasonable  in  their  circumstances.  Every  addition  thereto,  by  a  postnuptial 
deed,  after  the  husband  is  obcBratus,  must  be  held  as  immoderate  ;  Fac.  Col.  No.  18, 
p.  32,  February  7,  1761,  Bruce  v.  Glen,  voce  Provisions  to  Heirs  and  Children. 

Answered  for  the  defender : — There  is  no  certain  evidence  of  the  husband's  in- 
solvency at  the  time  of  granting  the  deed.  But,  although  he  had  been  insolvent, 
this  deed  was  granted  for  a  just  cause,  and,  therefore,  is  not  reducible.  It  is  only 
an  addition  to  the  defender's  jointure,  of  a  small  house  at  £4  rent,  in  which  to  live 
with  her  family.  This  case,  therefore,  differs  from  those  founded  on  by  the  creditors; 
in  aU  of  which  the  provisions  were  immoderate.  The  only  question,  with  respect 
to  such  provisions  is,  Whether  they  are  exorbitant  or  not  ?  and  it  makes  no  difference, 
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if  they  are  moderate,  whether  they  are  additions  to  a  former  scanty  provision  by 
the  marriage-contract,  or  granted  when  there  has  been  no  former  provisions. 

The  Court  found,  "  That  Janet  Somervill's  liferent-right  to  this  tenement,  is  to 
remain  in  security  to  her  of  the  annuity  in  her  contract  of  marriage  ;  but  reserved  to 
her,  in  case  of  her  husband's  debts  being  paid  by  the  proceeds  of  his  effects  at  Jamaica, 
or  elsewhere,  to  claim  the  liferent-right  as  a  separate  provision." 

Act.  Matthew  Ross. — Alt.  Ad.  Rolland. 

Fd.  Die,  V.  3,  p.  51.    Fac.  Col.  No.  16,  p.  29. 


So.  109.    0.001]    The    Creditors    of    Walter    Ferqusson    v.    Mrs.   Catharine 

SwiNTON,    February  2, 1796. 

An  annuity  granted  by  a  husband  to  his  wife  after  insolvency,  and  by  a  post-nuptial 
contract  of  marriage,  reduced  in  so  far  as  it  exceeded  a  reasonable  provision. 

In  1782,  Walter  Fergusson,  writer  in  Edinburgh,  married  Mrs.  Catharine  Swinton, 
a  lady  of  a  respectable  family,  by  whom  he  got  a  fortune  of  about  £1600  Sterling, 
besides  a  yearly  revenue  of  £84, 12s.  6d.,  arising  from  property  not  falling  under  the 
jvs  mariti. 

No  contract  was  entered  into  at  the  time  of  the  marriage,  but  by  a  postnuptial 
one  in  1789,  Walter  Fergusson,  after  he  had  become  insolvent,  settled  a  jointure 
oi  £160  upon  his  wife,  together  with  £150  to  purchase  furniture.  On  this  contract 
she  was  infeft  in  certain  subjects  belonging  to  him,  a  few  days  after  its  date. 

A  ranking  and  sale  of  Walter  Fergusson's  heritable  property  was  afterwards 
brought,  in  which  Mrs.  Fergusson  having  produced  this  contract  and  infeftment 
as  her  interest,  the  other  creditors 

Objected :  The  provision  to  Mrs.  Fergusson  cannot  be  considered  as  onerous, 
because  her  husband  received  and  spent  her  fortune  before  the  date  of  the  contract, 
which  he  had  come  under  no  previous  obligation  to  execute.  It  therefore  falls  under 
the  act  1621,  as  a  gratuitous  deed,  executed  by  him  after  insolvency ;  and  there  are 
no  grounds  for  supporting  it  to  the  extent  of  an  aliment,  as  Mrs.  Fergusson  will  have, 
after  her  husband's  death,  £84, 12s.  6d.  yearly,  arising  from  property  not  falling  under 
the  jus  mariti. 

Answered  :  Settlements  made  by  a  husband  on  a  wife,  even  after  insolvency,  are 
redncible  onlv  in  so  far  as  they  are  exorbitant ;  11th  January  1738,  Robertson,  No. 
75,  p.  957 ;  i9th  June  1635,  Walker,  No.  72,  p.  953  ;  19th  January  1676,  Brown, 
No.  73,  p.  954  ;  17th  February  1738,  M'Kenzie,  No.  76,  p.  958  ;  26th  July  1744,  Camp- 
bell, No.  103,  p.  988.  But  the  provision  in  question,  considering  Mrs.  Fergusson's 
station  in  life,  and  the  fortune  brought  by  her,  is  moderate  and  reasonable. 
The  Lord  Ordinary  took  the  cause  to  report. 

The  Court  were  unanimous  in  thinking,  that  the  contract  should  neither  be  sup- 
ported nor  set  aside  in  toto.  Some  of  the  Judges  thought  that  Mrs.  Fergusson  should 
be  allowed  10  per  cent,  yearly  of  the  fortune  brought  by  her.  The  prevailing  opinion, 
however,  was  that,  in  cases  of  this  sort,  the  extent  of  the  widow's  provision  ought  not 
to  depend  so  much  upon  what  her  husband  received  by  her,  as  upon  the  rank  and 
situation  of  the  parties. 

The  Lords,  in  respect  both  parties  are  agreed  that  Mrs.  Fergusson  has  the  pro- 
perty of  a  house  in  Tiviot  Row,  and  the  fee  of  two  sums  of  £700  and  £282,  9s.  Sterhng, 
due  by  bonds  bearing  interest,  restrict  her  provisions,  granted  by  Mr.  Fergusson  out 
of  his  estate,  to  an  annuity  of  £80  Sterling,  in  the  event  of  her  surviving  her  husband  ; 
and  in  so  far  repel  the  objections  made  to  [1002]  said  provisions,  and  to  the  heritable 
security  granted  for  the  same,  in  virtue  of  the  postnuptial  contract." 

I^rd  Ordinary,  Monboddo. — For  the  Creditors,  Maconochie,  Rae. — Alt.  Hontman, 
Cathcart,  Arch.  Campbell,  junior. — Clerk,  Colquhoun. 

fi.  Davidson.  Fac,  Col,  No.  198,  p.  476. 
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No.  110.        The    Creditors    of    John    Pollock   v.    James    Pollock,    his   Son. 

January  21,  1669. 

Debts  constituted  by  witnesses,  as  bargains,  furnishings,  &c.,  found  effectual,  from  the 
time  of  contracting,  not  from  the  time  of  decree  only,  to  frustrate  posterior 
gratuitous  deeds  of  a  bankrupt. 

The  creditors  of  John  Pollock  having  adjudged  his  tenement  for  their  debt,  and 
James  Pollock  having  gotten  a  bond  of  5000  merks  from  his  father,  payable  after 
his  father's  death,  which  was  granted  after  he  was  married,  he  did  also  apprise  there- 
upon, within  year  and  day  of  the  adjudication.  The  adjudgers  raise  a  reduction  of 
this  bond,  and  the  apprising  following  thereupon,  upon  these  reasons  ;  first.  Because 
the  bond  was  granted  for  love  and  favour,  and  albeit  it  bear  borrowed  money,  yet 
the  said  James  has  acknowledged  by  his  oath,  that  it  was  for  love  and  favour  ;  and 
so,  being  granted  betwixt  most  conjunct  persons,  after  the  contracting  of  their  debts, 
it  is  null  by  the  act  of  Parliament  1621 . — The  defender  alleged,  That  the  reason  was  not 
relevant  as  to  such  debts  as  were  not  constituted  by  writ,  anterior  to  the  defender's 
bond ;  and  as  to  any  constituted  by  probation  of  witnesses,  for  proving  bargains, 
merchant  accounts,  and  furnishings,  wherein  the  probation  and  decreet  are  both  after 
the  bond,  they  cannot  be  said  to  be  anterior  debts,  because  they  are  not  constituted 
till  sentence  ;  and  albeit  the  sentence  bear  the  debt  to  have  been  contracted  before 
this  bond,  yet  that  cannot  make  them  anterior  debts  ;  because  writ  cannot  be  taken 
away  by  witnesses,  proving  an  anterior  debt,  which  would  be  as  effectual  against  the 
writ,  as  if  the  payment  thereof  had  been  proven  by  witnesses  ;  and  the  time  of  bargain- 
ing or  f umishmg,  being  a  point  in  the  memory,  and  not  falling  under  the  sense,  nobody 
would  be  secure  who  had  writ,  but  that  bargains  and  furniture  might  be  proven  anterior 
thereto. — The  pursuer  answered,  That  his  reason  was  most  relevant  and  the  con- 
stitution of  the  debt  is  not  by  the  decreet  or  probation,  but  by  the  bargain,  and  receipt 
of  the  goods  or  furniture,  after  which,  no  posterior  deed  of  the  debtor  can  prejudge 
the  creditors  furnishers  ;  and  albeit  in  many  cases  witnesses  prove  not,  and  witnesses 
are  not  admitted  to  prove,  where  writ  may,  and  uses  to  be  interposed,  yet  where  the 
probation  is  competent,  the  debt  is  as  well  proven  [1003]  thereby,  for  the  time  of  con- 
tracting, as  it  is  by  writ ;  neither  doth  that  ground,  that  writ  cannot  be  taken  away  by 
witnesses,  anyway  hinder ;  for  the  meaning  hereof  is  only,  that  the  payment  or  dis- 
charge of  that  writ,  must  be  proven  by  writ ;  and  it  were  a  far  greater  inconvenience, 
if,  after  bargain  and  furniture,  any  writ  granted  by  the  debtor,  though  without  an 
onerous  case,  should  prejudge  these  creditors. 

The  Lords  sustained  the  reason,  and  repelled  the  defence,  and  found  debts  con- 
stituted by  witnesses  to  be  effectual,  from  the  time  of  contracting,  and  not  from  the 
time  of  probation  or  sentence,  to  take  away  any  posterior  deed  of  the  debtor,  done 
without  a  cause  onerous. 

The  pursuer  insisted  in  a  second  reason  of  reduction.  That  albeit  these  debts  were 
posterior  to  this  bond,  yet  the  same  ought  to  be  reduced,  as  being  a  fraudulent  con- 
veyance betwixt  the  father  and  the  son,  kept  up  and  latent  in  some  of  their  hands, 
without  anything  following  thereupon  to  make  it  known  and  public ;  so  that  the 
creditors  having  bona  fide  contracted  with  the  father,  having  a  visible  estate,  were 
deceived  and  defrauded  by  this  latent  bond,  if  it  were  preferred  to  them.  2do,  This 
bond  bears  only  to  be  payable  after  the  father's  death,  and  so  is  but  donatio  mortis 
causa,  and  but  a  legacy  ;  or  if  it  be  inter  vivos,  it  is  much  more  fraudulent  and  latent. 
3tio,  Bonds  of  provision,  for  love  and  favour  granted  to  children,  are  accounted  but 
as  their  legitim,  still  revokable  by  the  father,  and  all  debts  contracted  by  him  arc 
preferable  to  them. — The  defender  answered.  That  there  was  neither  law,  reason,  nor 
custom  to  evacuate  or  exclude  bonds  of  provision,  granted  by  parents  ex  pietate  patisma, 
to  their  children,  upon  account  of  their  father's  posterior  debt,  especially  if  the  bonds 
were  delivered  ;  for  there  is  no  ground  for  any  such  thing  by  the  act  of  Parliament 
1621,  which  relates  only  to  deeds  done  after  the  debt  contracted  ;  neither  is  there  any 
sufficient  ground  of  fraud,  that  the  bonds  were  not  made  public  or  known,  there  being 
no  obligement  upon  parties  to  publish  the  same,  and  creditors  have  less  means  to 
know  the  debts  of  other  anterior  creditors,  than  of  children  having  a  just  ground  to 
suspect  that  they  may  be  provided,  and  to  inquire  after  the  same  ;  neither  doth  the 
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delay  of  tke  term  of  payment  import  either  fraud,  or  that  the  bonds  were  danationes 
mortis  causa. 

The  Lords  would  not  sustain  the  reasons  of  reduction  upon  the  act  of  Parliament 
1621,  or  upon  the  general  ground,  that  posterior  debts  were  preferable  to  all  bonds  of 
provision,  but  ordained  the  pursuer  to  condescend  upon  the  particular  ground  of  fraud 
in  the  case  in  question.     See  Fraud.  Fd.  Die.  v.  1 ,  p.  74.     Stair,  v.  1 ,  p.  587. 


No.  111.         Street  v.  Masson  and  Lord  Torphichen.    July  27,  1669. 

A  bond  was  granted  for  goods  furnished.  The  bond  was  dated  posterior  to  a  gratuitous 
deed,  and  the  furnishings  had  been  discharged  upon  receipt  of  the  bond  ;  yet  the 
time  of  furnishing  was  allowed  to  be  proven  by  witness,  and  so  far  as  prior  to  the 
gratuitous  deed,  frustrated  it. 

James  Masson  being  debtor  to  the  Lord  Torphichen,  does  infeft  his  son,  an  infant, 
in  his  lands,  publicly  holden  of  the  superior  ;  and  being  a  merchant,  there  was  [1004]  a 
correspondence  betwixt  him  and  Mr.  Street,  and  other  London  merchants,  whereupon 
he  gave  them  bond,  mentioning  to  be  for  former  accounts  and  provisions  betwixt 
them,  and  thereupon  followed  an  infeftment  of  annualrent.  The  Lord  Torphichen 
obtains  decreet  of  reduction  of  the  infeftment  granted  to  the  son,  as  being  posterior 
to  his  debt,  and  granted  by  a  father  in  defraud  thereof.  The  London  merchants 
raise  also  a  declarator,  that  the  infeftment  granted  by  Masson  to  his  son  (then  an 
infant)  ought  to  be  affected  with  their  debt,  in  the  same  condition  as  it  were  yet  stand- 
ing in  the  father's  person,  or  otherwise  ought  to  be  declared  void  as  a  fraudulent  deed 
by  the  father,  in  favours  of  his  son,  the  father  being  then  in  tract  of  correspondence 
and  traiHc  with  these  merchants,  who  b<ma  fide  continued  the  same,  seeing  the  father 
continued  in  possession  of  the  lands,  and  built  thereupon,  and  gave  an  infeftment  of 
annualrent  to  the  merchants,  after  the  infeftment  granted  to  his  son  ;  and  likewise 
raised  a  poinding  of  the  ground  upon  his  infeftment  of  annualrent,  whereupon  he  now 
insiste.— It  was  alleged  for  the  son  and  Lord  Torphichen,  That  the  son's  right  being 
public,  and  registrated  in  the  public  registers,  prior  to  the  pursuer's  annualrent  for  the 
bonds  whereupon  the  same  proceeds,  it  doth  fully  exclude  them  from  poinding  of  that 
ground. — The  merchants  repeat  their  declarator  by  way  of  reply  : — To  which  it  was 
answered.  That  whatsoever  may  be  said  of  latent  and  clandestine  rights  betwixt 
fathers  and  children,  and  other  confident  persons  ;  yet  there  is  no  law  hindering  a 
father  to  give  a  public  infeftment  to  his  son,  unless  it  be  in  prejudice  of  the  creditors, 
to  whom  he  was  due  sums  at  that  time  ;  which  being  a  valid  public  right,  no  deed  or 
pretence  of  fraud  of  the  father  thereafter  can  prejudge  the  son  in  his  right ;  who  being 
an  infant,  was  not  capable  to  be  partaker  of  fraud  ;  neither  can  fraud  be  presumed 
aa  to  creditors,  who  are  but  to  contract  thereafter  ;  nor  can  a  public  right  registrate, 
and  a  public  sasine,  which  all  the  world  may,  and  all  concerned  ought  to  know,  be 
^teemed  a  contrivance  or  fraudulent  right ;  and  as  to  any  commerce  betwixt  these 
merchants  and  the  father,  which  began  before  the  son's  right,  no  respect  can  be  had 
thereto,  because  the  pursuer's  bonds  are  lately,  for  a  sum  of  money,  and  must  import 
that  the  former  debts  by  traffic  were  past  from  or  discharged,  and,  if  need  be,  offered 
to  prove  that  they  were  actually  discharged.  2do,  The  making  up  a  debt  to  be  prior, 
to  take  away  the  son's  infeftment,  can  only  be  probable  by  writ  or  oath  of  party,  and 
not  by  witnesses  who  cannot  prove  above  £100.  3tio,  Though  the  cause  of  the  bond 
were  proven  to  be  a  correspondence  and  traffic  begun  before  the  son's  infeftment,  it  is 
noways  relevant  against  any  provisions  gotten  after  the  infeftment ;  for  such  can 
have  effect  but  from  their  own  date,  and  the  effect  is  cut  off  as  to  what  is  posterior  to 
this  pubKc  infeftment,  seeing  the  merchants  did  either  follow  Masson's  faith  upon 
their  hazards,  or  else  they  should  have  had  a  procurator  here,  and  taken  advice  how 
they  might  have  been  secured  of  Masson's  estate  by  the  law  of  Scotland,  who  would 
have  taken  notice  by  the  registers,  that  Masson  was  denuded  by  a  public  infeftment, 
which  nothing  he  could  do  thereafter  could  prejudge,  and  would  have  certified  the 
merchants  thereof ;  and  their  failing  thereinis  on  [1005]  theirown  peril;  andalbeit  their 
payment,  and  acting  borui  fide  is  sometimes  good,  though  made  to  those  who  had  not  a 
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valid,  but  a  colourable  right,  by  those  who  knew  not  a  better  right ;  and  might  have 
been  compelled  to  pay  upon  the  colourable  right ;  yet  other  deeds,  though  bona  fide 
done,  are  upon  the  peril  of  the  actor. — ^To  which  it  was  answered.  That  by  the  common 
law  and  custom  of  this  nation,  all  fraudulent  deeds  are  reducible  ;  and  there  can  be  no 
deed  more  fraudulent  than  this  of  a  father  to  his  own  infant  son,  for  whom  he  is  legal 
administrator,  and  must  accept  the  right  he  gives  himself,  and  so  colludes  with  himself 
to  make  a  snare  to  intrap  merchants  and  strangers,  in  the  midst  of  a  course  of  trade 
with  them  ;  which  is  a  common  ground  of  law,  whether  the  debt  be  prior  or  posterior 
to  the  son's  infeftment ;  and  albeit  the  merchants  bond  be  posterior,  yet  seeing  it 
bears  to  be  for  ware,  witnesses,  according  to  the  ordinary  custom,  are  receiveable  for 
astructing  the  writ,  to  prove  what  the  ware  was,  and  when  received  ;  which  will  not 
be  prejudged,  though  there  had  been  a  discharge  of  the  ware  granted  the  time  of  the 
bond,  unless  there  had  been  a  real  and  true  payment  of  the  money  ;  for  there  being 
nothing  then  paid,  this  bond  ceases  not  to  have  a  true  anterior  cause,  as  if  it  had  been 
granted  on  deathbed  upon  a  discharge  then  given,  it  would  be  valid,  as  being  upon 
an  anterior  cause  before  the  sickness  ;  neither  is  there  any  difEerence  to  be  made  of 
the  parts  of  the  traffic  after  the  son's  infeftment ;  but  seeing  the  correspondence 
began  before,  and  is  once  continued  as  a  constant  correspondence  and  traffic,  it  miist 
all  be  drawn  back  to  its  beginning,  as  if  the  merchants  on  both  sides  had  contracted 
when  they  began  their  correspondence,  that  they  should  faithfully  pay  what  either  of 
them  received  from  other,  till  the  correspondence  was  given  up. 

The  Lords  found  that  this  bond,  although  posterior  to  the  son's  infeftment,  not 
bearing  borrowed  money,  but  merchant  ware,  that  the  quantity  and  times  of  furnish- 
ing thereof  might  be  proven  by  witnesses  ;  and  albeit  there  had  been  a  discharge  of 
the  ware,  yet  so  much  thereof  as  was  furnished  before  the  son's  infeftment  would 
affect  the  same  :  But  found.  That  the  son's  infeftment  being  public  and  registrate, 
no  posterior  deed  of  the  father's,  by  continuing  traffic  or  correspondence,  nor  no  pre- 
tence of  fraud  of  his,  could  annul  or  burden  the  said  infeftment  for  any  debt  con- 
tracted posterior  thereto.  Fd.  Die.  v.  1,  p.  74.    Stair,  v.  1,  p.  645. 


No.  112.  Cathcart  v.  Glass.    November  28,  1679. 

A  gratuitous  disposition  reduced  at  the  instance  of  a  prior  onerous  creditor,  by  an 
implied  warrandice,  though  the  decree  establishing  the  debt,  upon  incurring  the 
warrandice,  was  not  obtained,  till  after  the  disposition. 

George  Cathcart  pursues  reduction  of  a  disposition  made  by  Glass  to  his  good- 
brother,  who  married  his  sister,  as  being  fraudulent  betwixt  conjxmct  persons,  in 
prejudice  of  the  pursuer,  a  lawful  creditor,  in  this  manner,  viz.  Glass,  though  but  a 
shoemaker,  took  up  a  trade  of  buying  seeds  in  Holland,  and  sold  them  to  gardners  in 
Scotland,  a  parcel  whereof  he  sold  to  the  pursuer,  which  being  corrupt  and  insufficient, 
the  pursuer  obtained  decreet  against  him  for  repetition  of  [1006]  the  price. — It  was 
answered.  That  there  was  no  debt  constituted  against  Glass  before  the  disposition, 
but  by  a  process  long  after  the  same. — It  was  replied.  That  the  process  did  not  con- 
stitute, but  declare  the  debt ;  but  the  debt  was  constitute  before  the  bargain  for  the 
seeds,  which  did  imply  warrandice  against  latent  insufficiency :  And  suppose  the  bargain 
had  been  after  the  disposition,  yet  it  being  betwixt  two  good-brothers,  without  a 
cause  onerous,  it  must  be  presumed  to  have  been  a  contrivance  animo  fraudandi,  to 
let  Glass  go  on  to  trade  and  to  deceive  him ;  and  in  case  he  should  be  questioned,  his 
good-brother  should  enjoy  his  tenement,  as  was  found  in  the  case  Street  contra  Jackson 
and  Masson,  Stair,  v.  2,  p.  197,  voce  Fraud,  where  a  disposition  by  a  father  to  the  son 
was  reduced  upon  debts  contracted  thereafter ;  and  the  like,  Reid  of  Balloch  mills 
contra  Reid  of  DaldiUing,  Stair,  v.  2,  p.  144  and  234,  voce  Fraud. 

The  Lords  found  the  reasons  of  reduction  relevant,  that  the  bargain  for  the  seeds 
was  before  the  disposition,  or  though  posterior,  that  the  disposition  was  made  upon 
the  fraudulent  design  alleged ;  but  found  it  not  inferred,  because  it  was  granted  to  a 
conjunct  person,  unless  he  were  partaker  of  the  fraud ;  therefore  found  the  contriv- 
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ance  only  proven  by  writ  or  his  oath ;   but  if  other  pregnant  circumstances  in  fact 
were  adduced  to  infer  the  contrivance,  the  Lords  would  consider  the  same. 

Fol  Die,  V.  1,  p.  74.    Stair,  v.  2,  p.  710. 


No.  113.    James  Man,  Merchant  in  Dundee  t?.  Andrew  Walls,  and  Others,  his 

Creditors.    July  26,  1702. 

In  a  declarator  of  bankruptcy,  the  Lords  would  not  sustain  the  presumption,  that  a 
hill  had  been  accepted  the  same  day  it  was  dated.  The  acceptance  being  posterior 
to  a  disposition  by  the  bankrupt  to  other  creditors,  it  was  found  that  the  party 
claiming  on  the  bUl  had  no  title  to  chaUenge  the  disposition,  unless  he  could  show 
evidence  otherwise,  of  a  debt  owing  to  him,  prior  to  the  disposition. 

The  said  Andrew  Walls  being  debtor  to  sundry  persons,  he,  on  the  14th  of  February 
1700,  grants  a  disposition  of  the  whole  ware  of  his  shop,  and  plenishing  of  his  house, 
and  other  moveable  debts,  in  favour  of  some  particular  creditors  therein  named ; 
and  the  very  same  day  there  is  a  bill  drawn  on  him,  payable  to  James  Man,  another 
creditor,  but  not  contained  in  the  disposition  foresaid,  which  is  accepted  by  the  said 
Andrew  Walls,  but  without  any  date  ;  but  it  is  protested  on  the  15th  of  February  for 
non-payment.  After  this,  Walls  leaves  the  town  of  Dundee  for  some  weeks,  and  then 
retains,  and  is  imprisoned  by  some  of  his  creditors.  This  being  the  case,  James  Man 
raises  a  declarator  of  bankrupt  against  the  said  A.  Walls  on  the  5th  act  of  Parliament 
1696,  and  thereon  concludes  reduction  of  the  said  disposition  made  by  him  in  favour 
of  some  particular  creditors  to  the  prejudice  of  the  rest ;  and  he  founded  on  this  new 
act,  in  regard  the  act  of  Parliament  1621,  against  fraudulent  alienations  of  bankrupts, 
will  not  comprehend  this  case,  the  disposition  not  being  to  conjunct  persons,  nor  did 
it  want  onerous  causes ;  nor  was  it  in  defraud  of  any  diligence  done  by  James  Man, 
anterior  to  the  disposition  quarrelled ;  but  he  contended  it  fell  precisely  within  the 
terms  of  the  said  last  act  1696,  because  it  was  in  prejudice  of  him,  a  creditor ;  and 
after  he  was  under  homing  and  caption  at  another  creditor's  instance,  though  not  at 
lus,  and  that  he  was  then  insolvent,  and  fled,  and  absconded.  Alleged  for  the  creditors 
^  [1007]  the  disposition,  Imo,  You,  James  Man,  have  no  title  nor  interest  to  pursue 
this  declarator,  because  none  can  pursue  a  reduction  of  a  disposition  made  for  onerous 
causes,  hut  he  who  is  a  creditor  at  the  time  of  the  said  disposition ;  but  Ua  est,  you 
was  none,  for  your  bill  is  only  dated  the  same  day  of  the  disposition,  and  bears  an 
acceptance  without  any  date  ;  and  being  a  mandate,  it  constitutes  no  debt  till  accept- 
ana,  which  can  only  be  known  by  the  protest,  which  is  on  the  15th  of  February,  a  day 
posterior  to  the  disposition.  Answered,  Imo,  Posterior  creditors  have  been  allowed 
to  rednce  anterior  fraudulent  dispositions,  as  was  decided  in  1673,  in  the  famous  case 
of  Street  v.  Jackson  and  Masson :  *  but,  2do,  The  acceptance  wanting  date,  must 
be  presumed  to  have  been  the  very  same  day  of  the  bill,  seeing  they  both  dwelt  in  one 
town,  and  it  might  have  been  easily  presented  and  accepted  within  an  hour  after  its 
subscribing. — The  Lords  did  not  sustain  the  presumption,  that  the  acceptance  was 
of  the  same  day's  date  with  the  bill,  unless  it  was  otherwise  proven  ;  and  found  he 
was  not  creditor  to  Walls  till  acceptance,  and  which  being  posterior  to  the  disposition, 
be  had  no  interest  to  quarrel  the  same,  which  could  only  be  done  by  anterior  creditors, 
unless  he  could  astruct  and  fortify  his  bill  by  some  grounds  of  debt  owing  by  Walls  to 
him  prior  to  the  same.  2do,  Alleged  for  the  defenders.  That  the  homing  and  caption 
produced  being  only  on  general  letters  for  the  excise  of  brandy,  is  not  equivalent  to 
the  diligence  required  by  the  5th  act  1696,  which  should  be  for  some  obligation  of 
debt,  or  on  a  decreet ;  whereas  general  letters  are  prohibit  by  the  13th  act  of  Parlia- 
ment 1690,  and  go  of  course  for  any  branch  of  his  Majesty's  revenue  against  the  best 
merchants  in  the  kingdom,  and  can  be  no  qualification  of  bankruptcy.  Answered, 
Imo,  The  act  of  Parhament  speaks  of  a  horning  and  caption,  without  making  any 
distinction;  et  ubi  lex  non  distinguily  non  est  nostrum  distinguere.  2do,  It  is  not 
homing  and  caption  alone  that  infers  the  conclusion  of  bankrupt,  but  it  must  be 

♦Stair,  V.  2,  p.  197,  voce  Fraud. 
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conjoined  with  insolvency  at  tke  time ;  and  some  of  the  alternatives  of  the  said  act, 
as  his  retiring  to  the  Abbey,  fl3ring,  absconding,  deforcing,  &c.  The  Lords  repelled 
the  defence,  and  fomid  the  horning  snfGlcient.  3tio,  Alleged,  The  withdrawing  proven 
was  not  in  the  terms  of  the  act  of  Parliament,  but  only  he  went  to  the  country  to  get 
in  some  debts  owing  him.  But  the  Lords  having  advised  the  probation,  found  it  was 
to  evite  imprisonment  and  other  diligences  that  he  retired,  and  so  reduced  the  dis- 
position, James  Man  the  pursuer  proving  he  was  a  creditor  anterior  to  his  bill.  The 
Lords  were  the  more  circumspect  in  deciding  this  case,  because  it  was  amongst  the 
first  pursuits  that  have  been  founded  on  that  late  act  of  Parliament,  and  it  was  fit  to 
clear  the  same  for  the  future. 

November  7. — ^In  the  action  mentioned,  25th  July  1702,  Man  contra  Andrew 
Walls  and  his  creditors,  the  Lords  having  there  found  that  he  could  not  quarrel  the 
disposition,  because  his  bill  whereby  he  was  creditor,  and  his  protest,  were  posterior 
thereto,  unless  he  could  astruct  the  onerous  causes  of  his  bill  to  be  some  debt  anterior 
to  the  disposition  ;  John  Man,  for  proving  thereof,  adduced  sundry  [1008]  witnesses 
to  astruct  that  he  had  delivered  to  Walls  several  quantities  and  parcels  of  merchant 
goods  some  time  before  the  date  of  the  bill,  and  which  were  the  cause  thereof: 
Against  whom  it  was  objected.  That  no  witnesses  could  be  received  in  this  case,  but 
he  behoved  to  prove  the  onerous  antecedent  cause  of  his  bill  scriptOy  especially  seeing 
the  interlocutor  in  the  act  did  not  determine  the  modtM  probandiy  and  that  he  seemed 
to  have  elected  that  manner  of  probation  by  writ  himself,  in  so  far  as  he  had  cited 
sundry  persons  to  depone  on  the  having  of  Andrew  WaUs's  count-books,  whereby  it 
would  appear  he  was  creditor  ah  ante  to  the  disposition.  Answered,  The  act  was 
indeed  indefinite,  without  determining  the  manner  of  probation,  but  that  made  for 
him  ;  seeing  where  the  modus  is  not  specified,  law  always  understands  to  be  prout  de 
jure ;  and  his  calling  for  the  count-books  was  no  passing  from  his  probation  by 
witnesses,  seeing  he  may  use  both.  Replied,  If  you  have  declared  your  manner  of 
probation  at  the  time  of  making  of  the  act,  and  ofEered  to  prove  an  anterior  ground  of 
debt  by  witnesses,  then  I  would  have  elided  it  by  this  answer,  offering  to  prove  that 
the  said  debt  was  satisfied  by  Walls  aliunde,  and  so  could  not  be  the  onerous  cause  of 
the  bill  of  exchange,  from  which  I  am  now  precluded.  The  Lords  considered,  that  in 
adminiculations  and  astructions  of  this  nature,  they  did  not  require  a  full  and  positive 
probation  ;  and  that  where  a  bond  is  quarrelled,  as  granted  on  deathbed,  or  as  being 
holograph,  and  so  presumed  to  be  in  lecto,  as  not  proving  its  own  date,  they  used  to 
sustain  a  reply,  offering  either  to  prove  an  antecedent  ground  of  debt  prior  to  the 
sickness,  or  that  the  writ  was  seen  and  read  by  severals  before  contracting  the  sickness 
whereof  he  died,  and  that  both  these  are  in  use  to  be  proven  by  witnesses  :  Therefore 
the  Lords  repelled  the  objection,  and  allowed  the  witnesses  to  be  received  ;  but  would 
not  permit  him  both  to  prove  by  them,  and  likewise  to  call  for  writs,  unless  it 
were  quoad  distinct  articles  ;  and  therefore  ordained  him  to  elect  any  of  the  two  he 
pleased,  but  not  to  make  use  of  both  quoad  the  same  points.  (See  Proof.  See 
Deathbed.) 

December  2,  1704. — In  the  action  mentioned  7th  November  1702,  pursued  by 
John  Man  v,  Reid,  Maxwell,  and  the  other  creditors  of  Andrew  Walls,  the 
disposition  being  reduced  as  granted  within  sixty  days  of  his  flying,  this  new  point  was 
started,  that  the  disposition  was  only  reduced  in  so  far  as  it  was  a  partial  gratification 
and  preference  of  one  creditor  to  another,  but  could  not  hinder  the  receivers  of  the 
disposition  to  come  in  jMri  passu  with  the  other  creditors-arresters  ;  for  if  we  had  not 
relied  on  the  faith  of  the  said  right,  we  would  have  done  diligence  as  soon  as  you ;  but 
we  supposed  our  disposition  to  be  good,  and  therefore  neglected  any  farther  security : 
Neither  could  we  arrest  in  our  own  hands  the  goods  disponed  to  us  in  property  ;  and 
the  Lords  in  many  parallel  cases  have  found  where  parties  have  been  put  in  tuto  by  a 
right,  then  looked  upon  as  valid,  if  ex  post  facto  it  come  to  be  annulled,  it  has  been 
sustained  so  far  ad  hunc  effectum  as  to  bring  them  in  equally  with  the  other  creditors 
who  did  diligence  ;  as  on  the  25th  of  July  1672,  Gray  contra  Gray,*  a  husband  of  an 
heiress  having  [1009]  &  disposition  from  her  father,  and  that  being  reduced,  yet  the 
Lords  sustained  it  to  give  him  the  liferent  and  courtesy,  though  his  wife  was  never  inf eft, 

♦  Stair,  V.  2,  p.  109,  voce  Deathbed. 
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because  it  was  presumed,  that  if  he  had  not  got  that  disposition,  he  would  have  infeft 
his  wife,  as  heir,  and  so  have  got  the  courtesy.  2do,  In  the  case  of  Kinloch  contra 
Blair,  No.  14,  p.  889,  a  disposition  reduced  by  an  adjudger,  yet  was  so  far  sustained  as 
to  bring  in  the  receiver  of  it  (though  he  had  not  adjudged)  pari  passu  with  the  adjudger, 
on  this  plain  presumption  of  law,  that  if  I  had  not  got  the  said  disposition,  I  would 
certainly  have  adjudged  within  year  and  day  of  you.  3tio,  They  cited  Balmerino's 
case,  18th  February  1662,*  who  being  the  Earl  of  Somerset's  trustee,  and  pursued  by 
Bedford,  he  was  allowed  retention  of  what  debts  were  contracted  afterwards,  even 
against  a  singular  successor.  Answered,  The  act  of  parliament  1696,  defining  notour 
bankrupts,  declares  such  dispositions  made  within  60  days  of  their  breaking  to  be  simply 
void  and  null  in  themselves,  et  quod  ipso  jure  nullum  est,  nuUos  sortitur  effectus ;  and 
if  the  receivers  of  such  dispositions  were  so  far  countenanced  and  supported  as  to  bring 
them  in  pari  passu  with  the  other  creditors,  every  bankrupt  would  be  courted  by  some 
of  his  creditors  to  grant  such  dispositions,  laiowing  that,  at  the  worst,  they  would  come 
in  equally  with  other  creditors  neglected  by  the  bankrupt,  but  who  had  prevented  them 
in  affecting  the  subject  by  doing  legal  diligence.  And,  as  to  the  decisions  cited,  they 
were  stretches  of  the  Lords  officium  nobile,  in  supplying  their  omissions,  which  are  not 
to  be  drawn  in  example. — The  Lords  found  the  disposition  simply  null,  and  that  it 
could  not  even  subsist  to  bring  them  in  pari  passu  ;  and  so  preferred  the  arresters.  In 
this  process  it  was  farther  urged  for  these  cr^itors  who  had  carried  on  this  reduction 
on  the  head  of  bankruptcy,  that  they  having  removed  this  middle  impediment  of  the 
disposition  out  of  the  way,  they  ought  to  have  the  expences  wared  out  in  this  process, 
over  and  above  their  debts,  as  is  done  in  rankings,  and  the  sale  of  bankrupt's  lands  ; 
this  being  as  profitable  to  the  creditors  behoof  as  these  common  actions  are.  It  was 
not  determined  at  this  time,  but  was  afterwards  refused  in  this  process. 

Fd,  Die.  V.  1,  p.  74.     Fountainhall,  v.  2,  p.  156,  158,  244. 


No.  114.  Doctor  Hay  v.  Mabjory  Jaihson.    February  6, 1672. 

A  redaction  of  a  gratuitous  right,  upon  the  act  1621,  is  sustained  against  a  singular 
successor  in  the  right,  where  it  bears  in  itself  to  be  gratuitous.  In  that  case  the 
singular  successor,  although  paying  a  price,  caimot  pretend  to  acquire  bona  fide. 

Doctor  Hay  pursues  a  reduction  of  a  tack  for  two  nineteen  years  granted  by 

Patrick ,  his  debtor  to  Kinnaird^his  spouse,  of  the  land  of  Attroch,  for  20  pounds 

yearly,  and  payment  of  the  teind  ;  the  narrative  of  the  tack  bears,  that  he  had  given 
a  promise  before,  to  grant  the  same,  whereby  the  benefit  of  the  [1010]  tack  was  six 
chalders  of  victual  yearly  to  her.  The  reason  of  reduction  was  upon  the  act  of  Parlia- 
ment 1621.  It  was  alleged  for  Marjory  Jamison  who  now  has  right.  That  the  said  act 
of  Parliament  declares  singular  successors,  acquiring  bona  fide^  for  onerous  causes,  and  so 
not  being  partakers  of  the  fraud,  to  be  excepted  from  the  act,  and  the  right  of  this  tack 
^  come  through  several  singular  successors  to  this  defender  for  onerous  causes.  The 
defender  answered.  That  the  exception  of  the  act  of  Parliament  hath  no  place  where 
the  first  right  doth  not  at  least  bear  an  onerous  adequate  cause  ;  for  if  it  be  for  love  and 
fetour,  or  without  any  cause,  as  this  tack  is,  no  singular  successor  can  pretend  to 
ftcqnire  it  bona  fide,  or  to  be  ignorant  that  the  right  they  acquire  is  without  a  cause 
onerous. 

Which  the  Lords  found  relevant,  and  reduced  the  tack. 

Fd.  Die.  V.  1,  p.  74.    Stair,  v.  2,  p.  63. 
♦  Earl  of  Bedford  v.  Lord  Balmerino,  Stair,  v.  1,  p.  101,  voce  Mutual  Contract. 
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No.  116.       [1011]  fiarl  of  Glbncairn  v.  Bibsbanb.    January  16, 1677. 
A  conveyance  for  an  adequate  price,  is  not  reducible  by  the  creditors  of  the  grantei. 

In  the  reduction  at  the  instance  of  the  Earl  of  Glencairn  v.  John  Birsbaue, 
of  his  right  of  the  lands  of  Freeland,  and  declarator,  that  a  reversion  in  favours  of  the 
heir  of  the  disponer's  own  body,  to  take  efiect  after  the  disponer's  death,  was  fraudulent, 
purchased  by  the  disponer's  means,  and  therefore  should  be  holden  to  be  as  taken  to  the 
disponer  himself,  and  that  it  might  be  aSected  by  the  pursuer  as  his  creditor  : — The 
defender  alleged,  that  this  disposition  was  for  an  adequate  price,  and  therefore  there 
was  no  prejudice  to  the  disponer's  creditors ;  and  as  to  the  reversion,  it  was  a  personal 
favour  to  the  disponer's  heirs-male  of  his  own  body  only,  and  did  not  make  ike  right 
as  a  wadset,  but  it  remained  a  true  sale  ;  neither  doth  any  gratuitous  right,  procured  to  a 
son,  become  afiected  by  the  father's  creditors,  unless  the  father  had  exhausted  his 
estate,  which  the  creditors  might  have  afiected  by  purchasing  thereof  : — ^Which  defence 
the  Lords  found  relevant. — It  was  now  further  alleged.  That  the  price  was  not  adequate, 
because  the  pursuer  offered  to  give  2000  merks  more,  and  to  find  out  a  tenant  that 
would  take  a  nineteen  years'  tack  for  500  merks  yearly,  the  land  never  having  been  set, 
but  still  in  mainsing,  which,  at  twenty  years'  purchase,  will  be  10,000  merks,  whereas 
the  price  is  but  8000  merks  ;  and  where  debtors  have  not  an  estate  sufficient  for  their 
debt,  the  greatest  price  that  can  be  obtained  should  be  sustained,  though  it  be  above 
the  ordinary  price. — It  was  answered.  That  the  price  of  affection  or  emulation  is  no 
just  ground  to  reduce  a  disposition,  otherwise  no  man  would  buy  from  persons  that  are 
m  great  debt ;  but  a  competent  price  hath  ever  been  sustained,  and  the  procuring  of  a 
tenant  to  take  above  the  true  value,  whose  hazard  may  be  secured  is  not  sufficient. 

The  Lords  adhered  to  their  former  interlocutor ;  but  seeing  the  land  was  not  set  but 
in  mainsing,  they  would  prefer  neither  party  in  the  probation  of  the  ren-[1012]-tal,  or 
price,  but  allowed  either  party  to  adduce  witnesses  what  the  land  was  worth,  and 
might  pay  as  at  a  constant  rent,  and  what  it  was  worth  in  buying  and  selling  in  that 
place  of  the  country.  Stair,  v.  2,  p.  494. 


No.  117.  Gordon  v,  FERausoN.    December  23, 1679. 

A  conveyance  from  a  conjunct  person  to  a  singular  successor,  who  could  not  plead 
bona  fides,  sustained  only  to  the  extent  of  the  sums  actually  paid. 

Grordon  of  Troquhen  pursues  a  reduction  of  an  infeftment  granted  by  Cannon  of 
Blackmark  to  Cannon  of  Marrogat,  his  brother,  bearing,  for  undertaking  all  his  debts, 
and  for  love  and  favour ;  and  of  a  disposition  granted  by  Marrogat  to  Ferguson  of 
Keiroch  ;  the  reason  of  reduction  was  upon  the  act  of  Parliament  1621.  The  defender 
alleged  absolvitor,  because  he  was  no  conjunct  person,  nor  partaker  of  the  fraud 
betwixt  the  two  brothers,  but  paid  a  competent  price  ;  and  by  the  foresaid  act,  third 
parties  not  partaking  in  the  fraud  are  secure. — The  pursuer  answered,  That  Ferguson 
was  necessarily  partaker  of  the  fraud,  it  being  in  the  body  of  his  author's  right,  that 
albeit  it  bore  for  undertaking  the  disponer's  debt,  yet  there  was  only  £600  mentioned 
in  a  blank,  which  is  scored,  and  which  could  not  be  an  adequate  price. — The  Lords 
found.  That  Ferguson  could  not  be  free  of  the  participation  of  the  fraud  in  his  author's 
right. — It  was  further  alleged  by  Ferguson,  That  the  sum  expressed  in  Blackmark's 
disposition  to  his  brother,  was  due  to  him,  and  therefore  he  might  lawfully  take  a  dis- 
position from  Blackmark,  or  from  Marrogat  his  brother,  which  behoved  to  be  effectual, 
as  to  his  own  sum,  which  was  Blackmark's  anterior  debt. 

The  Lords  sustained  the  disposition,  in  so  far  as  concerned  'Ferguson's  own  sum 
due  by  Blackmark,  but  declared  the  right  might  be  affected  by  the  pursuer  quoad 
rdiquum,  that  he  might  redeem  upon  payment  of  Ferguson's  sum,  unless  it  were 
proven  that  Blackmark  was  a  notour  bankrupt,  when  he  disponed  to  his  brother ;  and 
so  could  not  dispone  to  one  creditor  in  prejudice  of  another.  Stair,  v.  2,  p.  726. 
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No.  121.    [1020]  Mr.  David  Guthbie  and  Alexander  Williamson  v.  Mr.  Wiluam 
Gordon,  Advocate.    February  2, 1711. 

A  disposition  to  a  conjunct  person,  bearing  to  be  for  security  of  a  sum  owing  to  him, 
by  the  granter,  solvent  at  the  time,  not  having  been  quarrelled  for  58  years ; 
found  that  a  singular  successor  to  the  receiver  of  the  disposition  was  not,  in 
competition  with  anterior  creditors  of  the  granter,  obliged  to  prove  the  onerous 
cause  otherwise  than  by  the  narrative. 

In  the  process  at  the  instance  of  Mr.  David  Guthrie  and  Alexander  Williamson, 
who  stand  infeft  in  annualrents  out  of  the  teinds  of  Balcomy,  against  Sir  William 
Hope  the  purchaser,  for  payment  of  the  price :  Mr.  William  Gordon  craved  to  be 
preferred  upon  a  disposition  of  these  teinds  granted  by  Sir  James  Lermonth  in  anno 
1654  to  Sir  William  Gordon  of  Lesmore  his  son-in-law,  bearing  for  security  of  4000 
merks  owing  by  Sir  James  to  Sir  William  ;  and  also  upon  two  expired  apprisings  of 
these  teinds  in  the  same  year  1654  ;  to  which  disposition  and  apprisings  Mr.  William 
Gordon  hath  right  by  progress.  Mr.  David  Guthrie  and  Alexander  Williamson 
alleged,  by  way  of  reduction  upon  the  act  of  Parliament  1621,  That  the  disposition, 
bemg  ifUer  canjunctas  persoruu,  could  not  prejudice  them  anterior  onerous  creditors, 
unless  the  onerous  cause  thereof  were  instructed  aliunde  than  by  writ  itself.  2dly, 
Albeit  that  were  instruct^,  the  pursuers  offer  to  prove  that  Mr.  William  Gordon  and 
his  authors  were  more  than  satisfied  of  the  4000  merks,  by  their  intromission  with 
the  teinds. 

Answered  for  Mr.  William  Gordon.  Esto  the  disposition  had  been  gratuitous, 
it  cannot  be  quarrelled,  because  Sir  James  Lermonth  was  solvent  in  the  1654 
[1021]  when  he  disponed,  and  had  an  estate  sufficient  to  pay  the  4000  merks  and  all 
his  anterior  debts  ;  nay,  his  affairs  turned  not  in  disorder  till  after  his  death,  when 
he  could  not  be  said  to  defraud  his  creditors,  Stair,  Instit.  lib.  1,  tit.  9,  p.  82  (84).  And 
the  disposition  not  being  called  in  question  for  fifty-eight  years,  the  narrative  of  it 
must  be  sustained  to  instruct  its  onerous  cause,  which,  after  so  long  a  time,  cannot 
be  otherways  proved.  2dly,  Non  rdevaty  that  Mr.  William  Gordon  intromitted  with 
as  much  of  the  teinds  as  would  pay  the  debt :  Because  he  had  a  right  to  two  expired 
apprisings  before  any  intromission,  to  which  he  ascribed  his  possession  as  the  most 
profitable  titles,  and  so  ia  not  countable  for  his  intromissions. 

Replied  for  the  pursuers.  They  need  not  say  that  Sir  James  Lermonth  at  the 
date  of  the  disposition  to  his  son-in-law  was  bankrupt ;  but  it  is  insufficient  to  annul 
that  right,  that  the  granter's  estate  was  then  incumbered  by  many  infeftments  of 
amiuakent  and  apprisings,  whereby  in  eventu  he  became  insolvent,  February  6, 1663, 
Lourie  contra  Dundee,  No.  40,  p.  911 ;  February  10,  1665,  Craig  contra  Lourie,  No. 
56,  p.  931 ;  Dirleton,  Decis.  June  30, 1665,  Clerk  contra  Stuart,  No.  46,  p.  917 ;  Stair, 
Instit,  p.  82  (84),  and  Mackenzie  upon  the  act  1621.  For  when  an  estate  is  incumbered 
with  debts  and  diligences,  it  is  more  reasonable  that  a  conjunct  and  confident  person 
should  want  a  donation,  than  an  anterior  creditor  be  frustrated  of  his  j  ust  debt.  Upon 
which  account,  the  Lords  are  in  use  to  rank  children  for  their  bonds  of  provision 
tdtimo  loco,  though  equal  in  diligence  with  other  creditors,  February  10,  1688,  The 
Creditors  of  William  Robertson,  No.  83,  p.  969  ;  the  case  of  the  Creditors  of  Cardon, 
amio  1700,  voce  Provision  to  Heirs  and  Children  ;  and  the  late  Competition  of  the 
Creditors  and  Children  of  George  Marshall,  voce  Adjudication,  p.  47.  Albeit  infeft- 
ments granted  to  children  foris-familiate,  when  the  granter's  credit  was  entire  and 
unquestionable,  have  been  sometimes  sustained  according  to  their  dates.  2dly, 
Mr.  William  Gordon  and  his  author  having  once  entered  to  possess  the  teinds  by 
virtue  of  the  disposition  a  redeemable  right,  they  could  not  invert  the  cause  of  their 
possession,  and  Uberate  themselves  from  counting  by  purchasing  expired  apprisings. 
Besides,  the  apprisings  founded  on  cannot  defend  him  from  counting,  because  they 
were  reduced  or  open^  in  the  ranking  of  the  creditors  of  Balcomy. 

Duplied  for  Mr.  William  Gordon,  Albeit  his  apprisings  were  opened  and  turned 
to  securities  for  the  true  debt,  because  of  some  nice  informality  ;  yet  any  prior  intro- 
mission thereby  was  bona  fide,  and  the  sentences  reducing  or  opening  had  no  retrospect 
to  make  the  intromitter  liable  for  bygones,  July  19,  1664,  Douglas  and  Sinclair  of 
Longformacus  contra  Laird  of  Wedderburn,  Stair,  v.  1,  p.  217,  voce  Bona  Fide  Con- 
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SUMPTION  ;  February  17,  1624,  Thomson  contra  Law,  Durie,  p.  Ill,  voce  Bona  Fide 
Consumption  ;  January  18,  1677,  Dick  of  Grange  contra  Oliphant,  Stair,  v.  2,  p.  496, 
voce  Presumption.  For  voluntary  rights,  as  well  as  apprisings,  may  chance  to  be 
reduced  upon  nullities  or  prior  diligences  :  And  if  apprisers  be  holden  to  count  for 
fruits  bona  fide  uplifted  and  spent,  purchasers  by  consent  would  run  the  same  fate, 
which  would  mightily  unsettle  all  manner  of  property. 

[1022]  The  Lords  found,  That  Sir  James  Lermonth  having  been  solvent  in  the 
1654,  the  time  of  granting  the  disposition,  and  the  same  never  having  been  quarrelled 
for  so  many  years  ;  Mr.  William  Gordon  cannot  now  be  obliged  to  prove  the  onerous 
cause  thereof.  And  found,  That  Mr.  William  Gordon  instructing  that  he  had  the 
rights  of  apprising  (then  unquarrelled)  in  his  person,  the  time  of  his  entering  to  posses- 
sion of  the  teinds,  as  well  as  the  voluntary  right  by  disposition  ;  he  can  ascribe  his 
intromissions  wholly  to  the  apprising  medio  tempore  till  the  same  were  found  to  be 
only  a  security  for  the  sums  therein  contained  ;  and  preferred  Mr.  William  Gordon's 
disposition  to  the  infeftment  of  annualrent.    See  Indefinite  Intromission. 

Fd.  Dic.y.l,  p.  75.     Forbes,  p.  492. 


No.  123.  Allan  v.  Thomson.    January  9, 1730. 

Unless  there  be  evidence  of  mala  fides  in  the  singular  successor ;  his  right  is  secure, 
although  his  immediate  author's  right  may  have  been  challengeable  as  inter 
conjunctos, 

William  Sangster  having  disponed  a  tenement  in  Aberdeen,  narrating  an  onerous 
cause,  to  Charles  Sangster,  who  happened  to  be  his  brother,  Charles  disponed  the 
same  over  again  to  his  daughter  and  her  husband,  in  their  contract  of  marriage,  but 
without  making  mention  that  the  subject  was  derived  to  him  from  his  brother  William. 
A  great  number  of  years  thereafter,  action  of  reduction  upon  the  act  1621  was  intented 
of  these  dispositions,  by  a  prior  creditor  of  William  Sangster's  libeUing,  that  the  dis- 
position from  William  to  Charles  being  betwixt  conjunct  and  confident  persons  must 
be  presumed  gratuitous  ;  and  that  therefore  Charles'  daughter  and  her  husband  who 
knew  of  the  said  conjunction,  though,  in  the  eye  of  law  onerous  purchasers,  can  be  in 
no  better  case  than  their  author.  The  defence  was,  that  it  was  extremely  likely, 
the  daughter  and  her  husband  knew  of  the  relation  betwixt  William  and  Charles 
Sangster's,  but  at  the  same  time  there  was  no  sort  of  evidence  of  their  knowledge 
that  Charles's  right  was  derived  from  his  brother  William,  without  which  they  were 
in  optima  fide  to  purchase  ;  and  unless  this  knowledge  be  proved  they  can  never  be 
brought  in  as  particepes  fraudis.  The  Lords,  in  respect  there  was  no  evidence  that 
the  defender  was  in  the  knowledge  that  Charles  Sangster's  right  flowed  from  William 
Sangster  his  brother  ;  therefore  they  assoilzied  from  the  reduction. 

Fol.  Die.  V.  1,  p.  75, 


No.  126.    [1027]  The  Creditors  of  Thomas  Dunbar  v.  Sir  James  Grant.    June  18, 

1793. 

A  bond  of  corroboration  falls  under  the  second  clause  of  the  act  1621. 

Thomas  Dunbar  of  Westfield  having  become  insolvent,  a  variety  of  adjudications 
were  led  against  his  estate,  of  which  that  obtained  by  Mr.  Cuming  of  Altyre  on  the 
29th  November  1788  was  the  first  effectual,  and  in  February  1789  a  summons  of 
ranking  and  sale  was  executed  against  him. 

On  the  2d  May  1789,  Mr.  Dunbar  granted  to  Sir  James  Grant  a  bond  of  corrobora- 
tion, accumulating  into  one  sum,  bearing  interest  from  Whitsunday  1788,  the  principal 
and  interest  due  at  that  term  on  the  following  claims,  viz.  A  bill  payable  in  1781, 
upon  which  no  diligence  had  followed  ;  a  bond,  in  which  Sir  James  was  cautioner  for 
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Mr.  Dunbar ;  a  bond  and  a  bill,  in  which  Sir  James,  though  in  reality  only  cautioner 
for  him,  was  ex  facie,  joint  obligant.  The  three  last  had  been  paid  by  a  trustee  for 
Sir  James,  who  afterwards  assigned  the  securities  to  him. 

Upon  the  bond  of  corroboration  Sir  James  adjudged  on  the  4th  August 
1789. 

And  on  his  producing  this  interest  in  the  ranking,  the  common  agent,  besides 
stating  a  variety  of  objections  to  the  original  grounds  of  debt,  on  which  no  judgment 
was  given,  contended,  that  the  bond  of  corroboration  was  reducible  on  the  act  1621, 
as  being  prejudicial  to  the  prior  diligence  of  other  creditors. 

Sir  James  Grant,  on  the  other  hand,  pleaded.  The  act  1621  was  intended  solely 
to  repress  the  fraudulent  transactions  of  bankrupts.  It  states,  in  its  preamble,  the 
mischief  arising  from  their  gratuitous  deeds  in  favour  of  conjunct  and  confident 
persons  in  defraud  of  lawful  creditors.  It  declares  liable  to  reduction,  Imo,  All 
alienations  of  that  description.  2do,  Any  voluntary  payment  or  right  made  "  by 
a  dyvour,  or  an  interposed  partaker  of  his  fraud,"  to  one  creditor  in  defraud  of  the 
prior  dihgence  of  another,  at  the  instance  of  the  party  injured,  and  it  punishes  with 
infamy  all  parties  concerned  in  such  transactions. 

The  statute  must  therefore  have  had  in  view  deeds  of  a  very  different  complexion 
from  the  bond  now  in  question,  which  can  be  considered  in  no  other  light  than  as  a 
renewal  of  the  voucher  for  a  just  debt,  and  which,  so  far  from  being  fraudulent,  it  was 
the  duty  of  the  debtor  to  grant.  Its  sole  object  was  to  save  the  expence  of  a  decree  of 
coDstitution,which,with  an  adjudication  follow- [1028]-ing  thereon,might  undoubtedly 
have  been  obtained  within  year  and  day  of  the  first  effectual,  as  all  objections  would 
have  been  reserved  contra  executionein.  The  advantage  gained  by  the  accumulation 
of  the  debts  was  insignificant,  and  if  at  all  worthy  of  notice,  could  not  be  the  ground 
of  a  total  reduction. 

Besides,  the  sole  effect  of  the  bond  was  to  enable  Sir  James  to  rank  pari  passu 
with  other  creditors,  an  object  which  is  so  much  a  favourite  of  the  law,  that  in  order 
to  accomplish  it,  the  Court  are  accustomed  to  dispense  with  the  usual  forms  of  judicial 
procedure. 

As  the  statute  contains  no  accurate  definition  of  a  bankrupt,  while  its  certification 
is  at  the  same  time  very  severe,  it  ought  to  be  strictly  interpreted.  No  instance  can 
be  found  where  an  objection  similar  to  the  present  has  been  sustained.  And  even 
upon  the  1696,  the  enactments  of  which  are  much  more  definite  and  precise,  no  deed 
equally  harmless  has  been  reduced ;  7th  January  1762,  Cowan  v.  Mansfield's 
Trustees,  infra  A.  L  ;  Fountainhall,  15th  July  1697,  Creditors  of  Hunter,  No.  124,  p. 
1024 ;  19th  November  1783,  Spottiswood  v.  Robertson  Barclay,  infra  k.  t  ;  31st 
July  1724,  Creditors  of  Watson  v.  Cramond,  infra  h.  t.  ;  February  1728,  Creditors 
of  Graitney,  infra  A.  U 

Answered,  The  act  1621  contains  two  distinct  enactments,  which  have  always 
received  the  most  liberal  interpretation. 

By  the  first,  every  gratuitous  act  of  the  bankrupt  which  tends  to  diminish  the 
value  of  his  property,  is  reducible  at  the  instance  of  prior  creditors,  Erskine,  b.  4,  tit. 
1,§29. 

By  the  second,  he  is  in  like  manner  prevented  from  making  a  voluntary  payment 
even  to  an  onerous  creditor,  in  prejudice  of  the  prior  diligence  of  another.  Under  the 
former,  even  family  provisions,  otherwise  unexceptionable,  are  comprehended ; 
under  the  latter,  not  only  payments  in  cash,  or  by  bond,  bill,  or  indorsation  in  security  ; 
Bankt.  b.  1,  tit.  13,  §  28,  but  even  necessary  acts,  such  as  the  fulfilling  a  minute  of 
sale,  provided  they  have  been  done  without  the  compulsion  of  legal  diligence  ;  Bankt. 
b.l,tit.  10,§104. 

The  bond  now  in  question  not  only  enabled  the  creditor  to  come  in  pari  passu 
with  other  creditors,  which  he  could  not  otherwise  have  done,  but  confirmed  and 
accumulated  exceptionable  grounds  of  debt.  A  bond  much  less  hurtful  was  reduced  ; 
l&th  January  1788,  Scott  t?.  Bruce.*  Upon  the  same  principle,  the  Court  found, 
tliat  a  person  banlaupt  in  terms  of  the  act  1696,  could  not  grant  a  bond  of  corro- 
boration ;  1st  March  1791,  Creditors  of  Mackellar  v.  Macmath,  infra  A.  t.  ;  and 
it  has  been  frequently  found,  that  such  bonds  are  struck  at  by  a  prior  inhibition ; 
29th  January  1696,   Wilson  and  Logan  v.  Penman,   Fount,  v.   1,  p.  706,  voce 

*  Not  collected.     See  Appendix. 
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Inhibition  ;  19th  June  1782,  Watson  v.  Marshall,  Fac.  Col.  No.  45,  p.  72,  wee 
Inhibition. 

No  argument  can  be  drawn  from  the  certification  of  the  statute,  as  deeds  are 
frequently  reduced  on  both  clauses  of  it,  granted  by  persons  ignorant  of  their  own 
insolvency,  and  where  consequently  that  certification  cannot  apply. 

Some  of  the  Judges  were  a  good  deal  moved  by  the  hardship  to  the  creditor,  who 
had  time  in  this  case  to  have  led  an  adjudication  independent  of  the  bond, 
[1029]  and  by  its  object  having  been  not  to  give  him  a  preference  to  other  crediton, 
but  to  bring  him  in  pari  passu  with  them.  A  great  majority  of  the  Court,  however, 
were  of  opinion,  that  a  bankrupt  ought  to  execute  no  deed  by  which  the  situation 
of  his  creditors  is  affected,  and  that  it  would  be  dangerous  to  support  any  deed  of 
that  nature. 

It  was  farther  observed,  that  the  case  of  Spottiswood  v,  Robertson  Barclay 
having  been  settled  by  compromise,  could  be  of  no  weight  in  point  of  precedent. 

The  Lord  Ordinary  sustained  the  objection ;  a  reclaiming  petition  was  refused, 
without  answers  ;  and  upon  advising  a  second,  with  answers,  the  Lords  "  adhered." 

Lord  Ordinary,  Ankerville. — For  Sir  James  Grant,  James  Grant,  Maconochie. 
For  the  Creditors,  Honyman. — Clerk,  Gordon. 

Z>.  Douglas.  FoL  Die.  v.  3,  p.  52.     Fac,  Col,  No.  61,  p.  133. 


No.  127.  ViETCH  V.  Pallat.    November  11, 1675. 

A  bankrupt  having  granted  assignation  to  one  of  his  creditors,  in  prejudice  of  another, 
who  had  done  more  timeous  diligence  by  horning,  &c. ;  the  prior  creditor  having 
affected  the  subject  assigned,  by  taking  a  gift  of  escheat,  was  found  to  have  action 
of  repetition  against  the  assignee  who  had  received  payment. 

In  anno  1648,  James  Sanderson,  merchant  in  Edinburgh,  being  debtor  to  James 
Nairn,  and  David  Rodger  being  cautioner  for  Sanderson,  was  distrest,  and  paid  the 
debt,  and  obtained  assignation  from  Nairn,  and  as  assignee  raised  homing,  and  charged 
and  denounced  Sanderson ;  and  in  anno  1652  took  a  gift  of  Sanderson's  escheat,  and 
obtained  general  declarator  thereupon ;  and  in  anno  1649,  James  Sanderson  became 
debtor  to  Robert  Brown  for  some  wines  sent  to  him  from  Bourdeaux,  to  the  sum  of 
3000  pounds,  whereupon  he  did  also  charge  and  denounce  Sanderson  anno  1649; 
and  in  the  same  year  Sanderson  obtained  decreet  against  Sir  Robert  Stuart  for  2000 
pounds  Sterling.  In  anno  1655,  Sanderson  grants  assignation  to  Robert  Brown  to  700 
pounds  Sterling,  as  a  part  of  the  2000  pounds  Sterling,  and  thereafter  Sanderson  having 
obtained  three  bonds  from  Sir  Robert  Stuart  in  anno  1662,  containing  800  pounds 
Sterling,  Sanderson  grants  a  new  assignation  to  Robert  Brown  of  the  third  part  of  the 
said  sum  of  800  pounds  Sterling,  which  assignation  relates  the  former  assignation  to 
700  Sterling  as  a  part  of  the  2000  pounds  Sterling,  and  both  assignations  are  granted  in 
satisfaction  to  Robert  Brown  of  the  said  sum  of  3000  pounds.  In  anno  1666,  Sir 
George  Maxwell  of  Pollock  interposeth  for  Sir  Robert  Stuart,  and  gives  his  bond  to 
Robert  Brown  for  100  pounds  Sterling,  on  condition  that  the  bond  and  assignation 
granted  by  Sanderson  to  Brown  should  be  delivered  up,  which  accordingly  [1030]  ^^ 
done  :  And  Sir  George  Maxwell  being  pursued  upon  his  bond  by  the  executors  of 
Brown,  compearance  was  made  for  Peter  Pallat,  merchant  in  Bourdeaux,  as  donatar 
to  the  escheat  of  Robert  Brown ;  compearance  was  made  also  for  William  Veitch, 
merchant  in  Edinburgh,  as  having  assignation  to  600  pounds  of  the  sums  due  by 
James  Sanderson  to  James  Nairn  satisfied  by  David  Rodger,  Sanderson's  cautioner, 
and  having  assignation  to  the  homing  at  the  instance  of  Rodger  against  Sanderson, 
and  to  the  gift  of  his  escheat,  and  also  as  having  obtained  a  new  gift  of  Sanderson's 
escheat  in  anno  1672,  upon  which  last  gift  Veitch  first  insisted,  and  after  full  debate 
it  was  found,  upon  the  day  of  1673,  that  Robert  Brown  being  a  lawful  creditor 
to  Sanderson,  rebel,  and  having  obtained  assignation  from  him  for  payment  of  his 
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debt  before  Veitch's  gift  and  declarator  in  anno  1672,  and  having  thereupon  obtained 
payment  in  so  far  as  Sir  Robert  Stuart's  bond,  to  which  Brown  was  assigned,  was 
dehvered  up  to  Sir  George  Maxwell,  and  thereby  that  debt  extinct,  and  Sir  George  gave 
a  new  bond  to  Brown,  which  was  found  equivalent  to  payment,  that  therefore  the 
donatar  of  Sanderson's  escheat  could  never  make  Brown  or  any  representing  him 
repeat  that  sum ;   whereupon  Veitch  insists  upon  this  new  ground,  viz.  that  albeit 
payment  obtained  by  Brown  would  secure  him  against  Veitch  as  donatar,  yet  by  the 
last  clause  of  the  act  of  Parliament  1621,  it  is  expressly  statute,  that  no  bankrupt 
can  by  any  voluntary  deed  prefer  any  creditor,  although  he  had  done  diligence,  to 
another  creditor  that  hath  done  a  prior  diligence  in  prejudice  of  that  prior  diligence. 
/to  est,  David  Rodger  author  to  Veitch  had  done  diligence  by  horning  in  anno  1648 
against  Sanderson,  and  had  obtained  gift  of  his  escheat  in  anno  1652,  whereas  James 
Brown,  though  he  had  used  homing  in  anno  1649  against  Sanderson,  yet  he  proceeded 
in  no  further  diligence  by  poinding,  arrestment,  or  gift  of  escheat,  but  took  a  voluntary 
assignation  from  Sanderson  to  Sir  Robert  Stuart's  bonds,  and  therefore  Sanderson 
bdng  bankrupt  and  insolvent,  he  could  not  prefer  Brown's  posterior  horning  to  Rodger's 
piior  homing  by  a  voluntary  assignation,  but  the  said  assignation  is  null,  and  by  the 
express  words  of  the  act  of  Parliament,  "  the  posterior  creditor  preferred  by  the 
voluntary  deed  of  the  bankrupt,  is  declared  liable  to  repeat,"  and  therefore  though 
Brown  had  gotten  real  payment,  he  was  obliged  to  repeat,  much  more  when  Sir  George 
Maxwell's  bond  is  granted  for  the  same  sum,  and  is  yet  resting.     It  was  answered 
for  Pallat,  1st,  That  he  opponed  the  former  interlocutor,  whereby  Brown  was  preferred 
to  Veitch  the  donatar,  as  having  gotten  payment  by  the  rebels  assi^ation.     2dly, 
By  the  act  of  Parliament  1621,  "  Bankrupts  cannot  prefer  posterior  dihgences  to  prior 
affecting  the  rebel's  estate."     Ita  est.  That  homing  can  afEect  no  estate,  and  assigna- 
tion was  granted  to  Brown  before  the  gift  of  escheat  to  Rodger  in  anno  1652,  and  so 
was  before  that  diligence  by  the  gift,  which  only  could  afiect  the  sum  in  question. 
3dly,  Gifts  of  escheat  are  not  only  excluded  by  payment  made  to  lawful  creditors,  but 
Ukeways  by  assignations  granted  by  the  rebel  for  a  debt  due  by  him  before  rebellion  ; 
if  the  assignation  was  granted  before  declarator  ;  but  Brown's  assignation  was  granted 
before  either  gift  or  declarator :   And  there  is  this  singularity  in  Brown's  case, 
[1031]  that  his  debt  being  for  wines  sent  to  Sanderson  from  France,  if  payment  of  such 
wines  were  not  secure,  but  liable  to  repetition,  it  would  mar  commerce  ;  yea  if  a  lawful 
creditor  should  get  payment  in  specie,  or  money  from  his  debtor,  though  a  rebel,  it 
would  be  of  dangerous  consequence,  if  any  other  who  have  used  horning  should  take 
a  gift  o!  the  rebel's  escheat,  and  thereupon  recover.     It  was  replied  for  Veitch,  That 
he  OTight  to  be  preferred,  as  having  right  from  the  creditor  who  did  first  diligence, 
and  that  he  is  not  now  insisting  as  donatar  only,  for  then  he  might  be  excluded  by 
payment  of  the  rebel's  creditor  ;  but  now  he  insists  as  a  creditor,  having  done  diligence 
by  the  homing  and  gift,  which  affects  the  sum  in  question,  and  makes  Brown  the  other 
creditor  liable  to  repetition  of  what  he  recovered  by  the  rebels  preference  by  his 
voluntary  assignation  ;  for  albeit  Brown  having  used  a  posterior  horning,  if  he  had 
first  compleated  his  diligence  by  poinding,  arrestment,  or  gift,  he  would  have  excluded 
the  prior  diligence,  but  not  having  proceeded  upon  a  diligence,  but  upon  a  voluntary 
aoignation,  the  same  is  null,  and  he  is  liable  to  repetition  by  the  express  words  of  the 
statute,  neither  is  there  any  exception  relating  to  strangers  or  to  commerce  ;  neither 
did  the  first  creditor  Rodger  fail  in  diligence,  because  his  horning  being  in  1648,  shortly 
thereafter  the  judicatures  ceased  by  the  incoming  of  the  English,  who  set  up  new 
judicatures  in  anno  1652,  and  that  same  year  Rodger  took  a  gift  of  Sanderson's  escheat, 
and  declared  the  same  shortly  thereafter. 

The  Lords  found,  that  Veitch  as  having  right  from  Rodger,  who  used  horning  in 
anno  1648  against  Sanderson  the  common  debtor,  and  took  gift  of  his  escheat  in  anno 
1652,  and  declared  the  same  could  not  be  prejudged  by  the  rebels  voluntary  assigna- 
tion, but  that  the  same  was  null ;  and  though  payment  had  been  obtained  on  that 
assignation,  it  was  liable  to  repetition,  in  respect  there  was  sufficient  evidence  and 
probation  adduced  that  Sanderson  was  bankrupt  and  insolvent.  In  this  there  was 
nothing  to  hinder  commerce  by  buying  from  bankrupts  or  rebels  goods  for  present 
money  delivered  to  them,  or  by  any  permutation  without  fraud,  in  which  case  the 
bankrupt  did  not  become  debtor,  nor  the  seller  creditor  ;  but  if  he  sold  upon  trust, 
and  became  creditor ;  a  merchant,  whether  a  foreigner  or  country-man,  behoved 
to  ran  the  hazard  ol  his  debtor's  condition  and  estate,  who  could  not  prefer  him, 
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becoming  once  creditor,  to  the  more  timeous  diligence  of  other  creditors,  the  debtor 
being  bankrupt,  and  not  able  to  pay  them  all. 

Id,  Die.  V.  1,  p.  77.    Stair,  v.  2,  p.  366. 


No.  129.    [1037]  Albxandbe  Tweeddb  v.  John  Din,  and  Others.    June  7, 1715. 

Denunciation  with  insolvency  not  sufficient  foundation  to  reduce  posterior  pay- 
ments made  by  the  common  debtor,  unless  at  the  same  time  he  had  been  com- 
monly reputed  bankrupt,  or  the  receiver  were  particeps  fraadia. 

Alexander  Tweedie  having  sold  a  stock  of  sheep  to  John  Din,  for  which  he  got 
his  bond  ;  he  registrate  him  at  the  horn,  and  a  few  months  thereafter,  endeavouring 
to  poind,  he  found  the  sheep  disposed  upon  to  some  neighbours  ;  and  having  arrested 
in  their  hands,  and  pursuing  a  furthcoming,  they  deponed,  they  had  got  the  goods, 
but  that  they  had  bought  them,  for  pajonent  of  debts  due  to  them  by  the  common 
debtor,  or  wherein  they  were  cautioners  for  him  :  But  for  these  their  debts,  no  dili- 
gence save  registrations  of  their  bonds  was  used,  and  the  common  debtor  still  con- 
tinued to  trade  in  buying  and  selling  sheep,  &c. 

Tweedie  now  insisting  upon  the  latter  clause  of  the  act  of  Parliament  1621,  and 
alleging.  That  he  was  in  the  precise  words  thereof ;  because  he  had  used  diligence 
to  afiect  his  debtor's  goods,  by  a  registrate  horning  against  a  bankrupt  and  dyvour  ; 
and  that  the  other  creditors  had  obtained  payment  (by  the  partial  favour  of  the 
debtor)  though  posterior  to  him  in  diligence ;  and  therefore  he  had  good  action  to 
recover  what  was  thus  voluntarily  paid. 

And  the  co-creditors  defenders,  having  alleged,  Imo,  That  there  was  a  difierence 
betwixt  bankrupt  and  insolvent,  and  that  the  law  was  only  to  be  understood  of 
the  first ;  and  here  the  common  debtor  was  not  bankrupt.  2do,  Betwixt  creditors 
partakers  of  the  fraud,  and  those  who  are  not.  3tio,  Betwixt  those  who  had  got 
payment,  and  such  who  only  were  competing  for  preference,  on  a  subject  yet  out- 
standing. 

Answered  for  the  pursuer,  Imo,  That  there  is  a  difference  betwixt  bankrupt  by 
the  act  1696,  so  to  operate  the  effect  of  that  law,  and  bankrupt  by  the  act  1621,  to 
afford  the  benefit  of  that  act :  That  less  is  requisite  to  make  one  bankrupt  by  the 
latter  than  the  former  ;  because  the  effect  of  the  act  1621,  is  nothing  so  general  as 
of  the  act  1696.  So  that  with  respect  to  the  benefit  of  the  act  1621,  it  was  sufficient 
that  a  horning  was  registrate  against  the  common  debtor.  And  this  was  so  found 
11th  December  1691,  the  Creditors  of  Langtoun  competing,  voce  Compb-[1038]-titiok, 
observed  by  the  Lord  Stair,  Inst.  tit.  Reparation,  §  15.  For  there,  though  single 
insolvency  was  not  sustained,  yet  joined  with  legal  diligences,  beginning  to  be  raised 
and  execute,  was  found  sufficient.  As  to  the  second  point,  answered.  That  it  makes 
no  difference  as  to  this  clause  of  the  act,  whether  the  receiver  was  particeps  fraudis 
or  not ;  for  the  former  clause  of  the  act  does  indeed  make  that  distinction  and  repeats 
it  twice  :  But  the  latter  clause  hath  no  such  quality  burdening  the  prejudged  crcSlitor 
with  proving  the  participation ;  but  all  that  therein  is  required,  is  a  prior  diUgence, 
and  a  partial  preference  ;  so  that  the  clause  being  here  omitted,  it  is  de  iniustria  done ; 
and  therefore  the  addition  of  it,  is  against  the  mind  of  the  law.  As  to  the  third, 
answered.  That  there  is  no  such  distinction  to  be  made,  as  is  plain  from  the  law,  for 
the  preference  and  repetition  are  joined  in  one  clause,  without  any  difference  made ; 
and  therefore  as  the  co-creditor  would  be  preferred,  so  also  has  he  action  for  repetition ; 
as  was  found  12th  February  1675,  Veitch  contra  Ker,  inira  h.  t. 

RepUed  for  the  defenders.  That  the  import  of  the  act  1621,  is  very  plain,  especiaDy 
if  traced  up  to  the  common  law,  from  whence  (as  appears  by  the  express  words  of 
the  act)  it  is  derived,  where  there  is  a  manifest  distmction  made  betwixt  lucrative 
deeds  in  prejudice  of  creditors,  and  onerous  :  In  the  first,  n(m  est  queer endum  an  sdente 
eo  cui  donatum,  gestum  sity  sed  hoc  tantum  an  fraudentur  creditores.  L.  6,  §  1 1 ,  JD.  quat  in 
fraud,  cred.  But  where  the  right  is  onerous,  such  as  where  a  true  creditor  receives 
his  payment,  non  sufficit  si  simjdiciter  sdat  iUum  creditores  habere,  sed  si  particefs 
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fraudis  sit,  L.  10,  §  2,  D.  eod.  And  consequentially  our  act  of  Parliament  is  divided 
in  two  branches,  tlie  one  with  respect  to  lucrative  conveyances,  such  as  the  law  pre- 
sumes all  those  in  favours  of  conjunct  and  confident  persons  ;  and  such  again  as  are 
onerous ;  and  there  the  act  denotes  the  person,  whose  deeds  are  to  be  reduced  by  the 
name  of  dyvour  or  interposed  persons  partakers  of  the  fraud;  which  necessarily 
impties,  that  there  ought  such  circumstances  of  bankruptcy  to  appear,  as  might 
interpell  the  party  who  is  onerously  contracting,  from  dealing  with  the  dyvour.  As 
to  the  decision  in  the  case  of  Langtoun's  Creditors,  Imo,  The  rights  there  reduced 
were  rights  in  security  granted  after  diligence.  2do,  There  was  such  a  crowd  of 
diHgence  against  the  common  debtor,  that  it  amounted  to  a  notoriety  of  his  bad 
circumstances.  3tio,  These  diligences  were  so  far  prosecute,  that  ex  continently  the 
common  debtor  retired  to  the  abbey :  All  which  make  that  case  widely  differ  from 
the  present.  And  the  decision,  Veitch  contra  Ker  proceeds  exactly  upon  the  same 
principle.  All  which  is  distinctly  cleared  by  a  late  decision.  Lady  Riccarton  conira 
Thomas  Gibson,  No.  128,  p.  1035 ;  the  words  of  the  interlocutor  are,  "  The  Lords 
found,  That  in  case  of  a  master's  obtaining  a  disposition  from  his  tenant,  though  in 
a  competition  another  creditor  doing  diligence  might  be  preferred,  yet  the  master 
having  obtained  payment  bona  fide  by  virtue  of  the  disposition,  is  not  liable  to  repeat 
what  he  received."  As  to  the  act  1696,  it  is  obvious  from  the  tract  of  our  decisions, 
that  before  that  act,  the  difference  betwixt  a  debtor  insolvent  (but  still  keeping  his 
trade  and  credit)  and  a  bankrupt  debtor,  was  well  established  ;  and  that  act  D.039]  did 
not  so  much  introduce  the  qualifications  making  notour  bankrupt,  as  the  privilege 
of  reducing  deeds  done  60  days  before  the  period  of  bankrupt.  Lastly,  if  it  were 
otherways,  there  would  be  a  door  opened  to  unspeakable  confusion,  and  a  stop  put 
to  all  commerce,  since  thus  no  man  could  be  sure  of  what  he  may  call  justly  his  own. 
The  Lords  found  insolvency  of  the  common  debtor,  with  homing  and  denunciation 
against  him,  not  relevant  fer  se,  to  give  the  pursuer  the  benefit  of  the  last  clause  of 
the  act  of  Parliament  1621,  anent  bankrupts,  without  participation  of  the  fraud, 
by  the  creditors  receiving  payment  by  goods  from  the  common  debtor. 

Act.  BoswELL. — Alt.  Graham. — Clerk,  Sir  James  Justice. 

Fd.  Die.  V.  1,  p.  77.     Bruce,  No.  92,  p.  109. 


No.  130.    [1041]  George  Gordon,  Writer  in  Edinburgh  v.  John  Bogle,  Writer  to  the 

Signet.    February  19, 1724. 

A  debtor  apprehended  by  caption,  delivered  to  his  creditor  goods  out  of  his  shop,  in 
payment.  The  creditor  found  not  liable  to  repeat  to  other  creditors,  on  either 
of  the  bankrupt  statutes. 

James  Tweedie,  merchant  in  Edinburgh,  being  debtor  to  William  Brook  and 
Company,  merchants  in  London,  and  likewise  to  Samuel  Dawson  and  Jeremiah 
Lupton,  diligence  by  homing  and  caption  was  used  against  him  by  Mr.  Gordon, 
[1042]  factor  for  Brook  and  Company,  and  also  by  Mr.  Bogle,  trustee  for  Dawson  and 
Lapton :  Mr.  Bogle,  in  prosecution  of  his  diligence,  being  determined  to  poind  the 
debtor's  goods,  was  prevented  by  his  delivering  him  such  quantities  as  was  thought 
would  answer  the  sums  charged  for,  which  he  gave  to  John  Robertson,  merchant  in 
Edinburgh,  to  be  kept  for  the  use  of  his  constituents  till  they  should  be  disposed  of  : 
Mr.  Gordon  coming  in  a  few  days  thereafter  to  Tweedie's  shop  in  order  to  poind, 
found  nothing  therein  for  his  purpose,  but,  understanding  what  had  been  done,  he 
arrested  in  Mr.  Bogle's  hands,  upon  which  Mr.  Bogle  caused  poind  the  goods  in  the 
possession  of  the  said  John  Kobertson. 

In  an  action  of  furthcoming  at  Mr.  Gordon's  instance,  he  insisted.  That  Mr.  Bogle 
should  be  liable  to  him  in  payment  of  the  sums  due  to  Brook  and  Company,  or  the 
value  of  the  goods  abstracted,  upon  the  acts  of  Parliament  1621  and  1696,  since  his 
poinding  and  payment  was  disappointed  by  a  voluntary  deed  of  the  common  debtor  ; 
for  though  Mr.  Bogle  might  have  had  a  legal  way  of  affecting  the  goods,  yet  he  having 
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neglected  that,  and  contented  himself  with  a  voluntary  conveyance,  the  law  must  take 
place,  and  the  pursuer's  legal  diligence  be  preferred. 

It  was  answered  for  Bogle,  That  the  payment  made  by  the  debtor  was  not  voluntaiy, 
since  it  was  to  secure  himself  from  a  caption  and  the  bad  consequences  of  a  formal 
poinding  ;  nor  was  it  fraudulent  because  made  to  a  creditor  equally  preferable  by  bis 
diligence  at  the  time  of  the  delivery  of  the  goods ;  and  therefore  in  no  sense  could  it  fall 
under  either  of  the  statutes. 

The  Lords  found  that  Tweedie,  the  common  debtor,  being  apprehended  by  a 
caption  at  Mr.  Bogle's  instance,  might  lawfully  pay  Mr.  Bogle,  by  delivering  him  goods 
to  the  value  of  his  debt ;  and  that  Mr.  Bogle  was  not  liable  to  repete,  on  the  acts  of 
Parliament  1621  or  1696. 

[This  interlocutor  was  reclaimed  against,  chiefly  upon  this  ground,  That  it  did  not 
appear  that  ever  Mr.  Bogle's  caption  was  put  in  execution  : — The  Lords  appointed 
the  petition  to  be  answered  ;  but  parties  agreed.] 

Reporter,  Lobd  Dun. — Act,  Jo.  Horn. — Alt.  Dun.  Forbes. — Clerk,  Mackenzie. 

Fd.  Die,  V.  3,  p.  52.    Edgar,  p.  36. 


No.  131.        George  Forbes  v.  William  Brebner.    January  26, 1751. 

Payments  in  monev  by  a  debtor  to  some  of  his  creditors,  found  not  reducible  upon 

the  act  1621. 

George  Forbes,  merchant  in  Aberdeen,  used  diligence  by  horning  against  George 
Elmsly,  merchant  there,  his  debtor,  who,  after  being  denounced,  made  payment  to 
William  Brebner,  merchant  there,  and  others,  his  creditors,  of  certain  sums  he  owed 
them :  And  thereupon  George  Forbes  incarcerate  him ;  and  having  arrested  in  the 
hands  of  these  creditors,  as  debtors  to  Elmsly ;  and  they  having  deponed  they  were 
not  his  debtors,  but,  on  the  contrary,  had  received  [1043]  payment  of  what  Elmsly 
owed  them  ;  he  insisted  for  furthcoming  of  the  sums  paid,  alleging  the  payment  was 
reducible,  as  being  partially  made,  in  defraud  of  him  a  creditor  who  had  used  diUgence. 

The  Lord  Ordinary,  15th  instant,  assoilzied  the  defenders. 

Pleaded  in  a  reclaiming  bill ;  by  the  act  1621,  if  a  dyvour  shall  make  any  voluntary 
payment,  in  defraud  of  the  more  timely  diligence  of  another  creditor,  the  creditor 
having  used  the  first  lawful  diligence,  shall  have  good  action  to  recover  what  was 
voluntarily  paid  in  defraud  of  his  diligence  :  The  Lords  have  sustained  repetition  of 
goods  delivered  by  a  bankrupt,  in  defraud  of  his  creditor's  diligence,  27th  January 
1715,  Forbes  of  Ballogie  v,  the  Creditors  of  Forbes,  intra  h,  t. ;  19th  July  1728, 
Taylor  v.  Smith,  infra  h.  t  A  bankrupt  can  sell  his  estate ;  and  if  he  can  pay 
away  the  money  among  his  favourite  creditors,  it  will  render  of  little  use  the  statutes 
for  preventing  partial  preferences. 

The  Lords  refused  the  bill. 

Pet.  H.  Home. 

Fd,  Die,  V.  3,  p.  52.    D,  Falconer,  v.  2,  No.  186,  p.  225. 


No.  136.      [1046]  Alexander  Miln   of  Carridden  v.   Sir   William  Nicolson^s 
Creditors.    November  19, 1697. 

Actual  insolvency  allowed  to  be  proven,  though  the  debtor  was  not  at  the  time  of 
alienation  publicly  known  to  be  bankrupt. 

Alexander  Miln  of  Carridden  pursues  a  reduction  against  some  of  Sir  WilUam 
Nicolson's  creditors  on  the  act  of  Parliament  1621 ;  that  either  their  debts  were  con- 
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tracted,  or  else  they  had  taken  bonds  of  corroboration  in  security  of  their  prior  debts, 
after  he  had  charged  the  common  debtor  with  horning  in  1685. — Answered,  He  was 
not  in  the  terms  of  the  act  of  Parliament,  unless,  Imo,  He  say,  that  Sir  William  was 
dyvour  or  bankrupt.  2do,  That  his  diligence  was  compleated  by  denunciation  before 
granting  their  rights. — Replied,  He  needs  not  allege  notour  bankrupt.  It  is  sufficient 
S  he  prove  Sir  William  was  then  cbcBraius  and  insolvent.  And  for  the  second,  the  act 
makes  the  using  of  a  homing  sufficient  diligence  ;  so  where  one  has  charged,  it  cannot, 
in  propriety  of  speech,  [1047]  be  denied,  but  he  has  used  horning. — Duplied,  If  he  had 
immediately  prosecute  the  charge,  there  might  be  some  pretence  to  found  this  reduc- 
tion ;  but  he  was  so  far  in  mora  that  the  denunciation  and  registration  was  ten  or  eleven 
months  posterior  to  the  charge,  and  their  rights  intervened, — Triplied,  Any  time 
within  the  year  was  sufficient,  no  law  requiring  a  denunciation  sooner  ;  and,  by  many 
decisions,  rights  after  a  charge  of  homing  (though  prior  to  the  denunciation)  have 
been  reduced  as  in  defraud,  12th  Febmary  1675,  Vietch  covUra  the  Executors  of  Ker 
and  Pallat,  No.  127,  p.  1029 ;  18th  July  1677,  Murray  of  KeUlor  v.  Drammond, 
No.  139,  p.  1048 ;  January  1681,  Bathgate  contra  Bowdoun,  No.  140,  p.  1049 ;  and  in 
the  case  of  Cockburn's  creditors  {infra,  h,  t.) — The  Lords  considered,  That  a  charge 
of  homing  was  a  foundation  either  for  afiecting  the  personal  or  heritable  estate  of  the 
debtor ;  and  that  a  charge  of  horning  satisfied  the  terms  of  the  act  of  Parliament ; 
therefore  they  sustained  Carridden's  reduction,  he  proving  Sir  William's  insolvency 
at  that  time,  though  his  condition  was  not  then  so  propaled  as  to  make  him  holden 
and  repute  a  notour  bankrupt,  the  standard  being  but  lately  fixed  by  the  act  of  Parlia- 
ment containing  a  notour  bankrupt's  marks  and  definition. 

Fd.  Die,  V.  1,  p.  77.     Fauntainhally  v.  1,  p.  796. 


No.  145.      [1053]  Laurence  Gellaty  v,  Stewart.    February  3,  1688. 

A  person  arrested  the  goods  of  a  bankrupt,  who  voluntarily  gave  an  order  to  receive 
them,  80  that  there  was  no  decree  of  furthcoming.  A  reduction  at  the  instance 
of  a  creditor  who  had  previously  charged  with  horning  and  denounced,  is  dis- 
missed :  A  circumstantial  case. 

One  Stewart  having  arrested  some  goods  belonging  to  Bennet  his  debtor,  a  bank- 
nipt,  after  the  said  bankrupt  had  been  charged,  and  denounced  by  Laurence  Gellaty, 
and  having  raised  a  sunmions  of  furthcoming,  he  received  the  goods  by  virtue  of  a 
warrant,  by  way  of  disposition  from  the  common  debtor  ;  Gellaty  raised  reduction 
of  the  said  disposition  on  the  act  1621,  as  being  a  gratification  in  prejudice  of  his 
more  timely  diligence. 

Answered :  The  arrester  being  stopped  in  his  furthcoming,  which  was  a  habile 
diligence,  by  the  debtor's  voluntary  delivery,  that  must  be  considered  equivalent 
to  a  decreet  of  furthcoming,  otherwise  no  man  could  safely  stop  his  diligence  upon 
receiving  payment,  or  delivery  of  goods. 

Replied :  By  the  act  of  Parliament,  the  defenders  who  used  posterior  diligence 
must  refund  the  payment  by  partial  favour,  to  the  pursuer  who  used  the  first  diligence. 

DupUed  :  That  part  of  the  act  is  to  be  understood  of  posterior  inhabile  diligence, 
whereas  the  defender  used  the  most  proper  diligence  by  arrestment ;  and  had  he 
proceeded  to  obtain  a  decreet  of  furthcoming,  he  would  have  been  preferred  to  the 
pursuer  upon  the  head  of  diligence  ;  and  the  voluntary  delivery,  which  prevented 
the  decreet,  is  equivalent  thereto. 

The  Lords,  in  this  circumstantiate  case,  assoilzied  from  the  reduction,  and  pre- 
ferred the  arrester.  But  if  the  charger  had  proceeded  to  poind  the  goods,  which 
would  have  been  also  habile  diligence,  and  was  stopped  by  the  disposition  and  delivery 
Booner  than  the  other's  decreet  of  furthcoming  could  have  been  recovered,  the  Lords 
would  have  considered  it.  This  decision  seems  irregular,  horning  being  as  proper 
and  habile  a  diligence  as  arrestment.  Harcarse  (Alienation),  No.  153,  p.  33. 
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No,  162.  [1078]  YouNO  v.  Kirk.    November  1688. 

One  having  charged  his  debtor  without  denouncing  for  four  months  after,  and 
taken  a  disposition  after  the  charge  ;  before  which  disposition,  but  after  the  chaigB^j 
another  creditor  having  charged  and  denounced,  and  quarrelled  the  disposition ; 

The  Lords  reduced  the  disposition  as  a  voluntary  gratification,  the  first  charger 
having  been  negligent  in  delaying  so  long  to  denounce. 

Fd.  Die,  V.  1,  p.  80.    Harcarse  (Alienation),  No.  156,  p.  35. 


No.  164.    [1079]  Mr.  David  Deummond,  Treasurer  to  the  Royal  Bank  v,  Alexandke 
Kennedy  of  Glenour,  and  John  Reid,  Taylor  in  the  Canongate.    July  9,  1709. 

A  person  insolvent,  after  he  was  charged  with  homing,  granted  a  voluntary  assignation 
in  security  of  a  debt  contracted  before  the  charge.  Reduction  upon  the  act  1621, 
at  the  instance  of  the  user  of  the  horning,  dismissed,  because  he  had  been  in  mora ; 
not  having  denounced  for  five  months  after  the  charge. 

In  an  action,  at  the  instance  of  the  treasurer  of  the  bank,  upon  the  act  of  Farlift- 
ment  1621,  for  reducing  a  voluntary  assignation,  granted  by  Alexander  Paxton, 
stabler,  when  insolvent,  in  favours  of  Glenour  and  Reid,  within  ten  days  after  he 
was  charged  with  horning  by  the  pursuer,  for  security  of  a  debt  contracted  before 
the  charge  : 

Alleged  for  the  defenders  : — The  pursuer  having  charged  the  common  debtor 
with  horning  on  the  2d  February,  ten  days  before  the  assignation  to  the  defender, 
and  intimated  the  23d,  and  used  no  further  diligence  for  a  matter  of  five  or  six  months 
after  the  charge  ;  he  was  in  mora,  and  his  inchoate  diligence,  by  a  simple  charge,  so 
neglected  to  be  consummated  by  denunciation,  or  poinding,  &c.,  to  [1080]  &f^ect  the 
common  debtor's  lands  and  goods,  can  be  no  ground  to  reduce  the  right  made  to  the 
defenders. 

•  Answered  for  the  pursuer  : — The  act  of  Parliament  1621  requires  only  to  found 
reduction  thereon,  that  a  bankrupt  make  a  voluntary  right  in  defraud  of  the  lawful 
and  more  timely  diligence  of  another  creditor  having  served  inhibition,  or  used  hom- 
ing, &c.  And  the  pursuer  hath  used  horning  by  giving  a  charge,  which  is  using  thereof 
in  a  proper  sense  ;  denunciation  being  only  the  effect  of  disobedience  to  the  charge. 
Law  requires  not  consummated  and  complete  diligence  actually  affecting  the  subject, 
which  per  se,  would  be  a  title  to  reduce  after  voluntary  deeds,  without  the  benefit 
of  the  statute  1621  ;  but  such  as  may  thereafter  affect,  and  be  completed,  Bathgate 
contra  Bowdoun,  No.  140,  p.  1049  ;  and  December  11,  1691,  The  Creditors  of  Lang- 
toun,  voce  Competition,  where  the  execution  of  a  charge  of  homing  against  a  debtor 
was  found  relevant  in  the  terms  of  the  act  1621  to  reduce  posterior  voluntary  rights. 

Replied  for  the  defender : — By  inchoate  diligence  in  the  statute  1621,  is  meant 
where  the  creditor  is  in  cursu  dUigentioBy  and  goes  on  without  delay  to  complete  it 
in  due  time,  Stair,  Instit.  lib.  1,  tit.  9,  page  83  (85),  lib.  4,  tit.  35,  §  17,  Hamilton 
contra  M'CuUoch,  Spottiswood,  p.  43  (voce  Bona  et  Mala  Fides).  And  can  the 
pursuer  be  understood  to  have  been  in  cursu  diligerUicB,  who  forbore  to  denounce 
for  six  months  after  the  charge  ?  Again,  by  horning  we  understand  denunciation, 
or  such  a  diligence  as  can  affect  the  dyvour's  lands  or  goods,  11th  November  1675, 
Veitch  contra  Pallet,  No,  127,  p.  1029  ;  18th  July  1677,  Murray  contra  Drummond, 
No.  139,  p.  1048  ;  which  a  simple  charge  can  never  do. 

Duplied  for  the  pursuer  :  Seeing  the  statute  prescribes  no  definite  time  for  com- 
pleting diligence,  in  order  to  found  reduction  thereon  ;  it  sufficeth  to  prosecute  the 
same  within  the  year,  which  law  and  custom  allows  for  denouncing  upon  a  charge 
of  horning.  2do,  The  defender  cannot  obtrude  mora  to  the  pursuer,  seeing  the  assig- 
nation made  to  him  within  ten  days  of  the  charge,  would  have  been  unquestionably 
reducible,  had  denunciation  followed  a  few  days  after  the  assignation,  as  in  Major 
Bateman  and  Provost  Drummond's  case,  p.  1076,  and  p.  1067  :   And  the  pursuer's 
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delaying  to  denounce  could  not  validate  the  null  assignation  ;  for  that,  quad  ab  initio 
vitiosum  est,  trcuAu  temporis  convalescere  non  potest.  Besides,  it  is  the  interest  of  a 
trading  place,  that  creditors  be  not  forced  immediately  to  the  utmost  step  of  rigorous 
diligence ;  but  left  to  use  their  discretion  in  allowing  some  reasonable  time  to  the 
person  charged,  to  recover  and  extricate  himself  before  the  fatal  completing  of  diligence 
against  him.  The  practiques  cited  by  the  defender,  are  not  to  the  purpose  ;  for  in 
that  betwixt  Veitch  and  Pallet,  denunciation  had  been  used  before  the  date  of  the 
voluntary  right :  And  a  simple  charge  would  not  have  been  good  in  competition 
with  a  voluntary  right,  granted  a  year  after  the  charge,  upon  which  no  subsequent 
denunciation  could  have  followed  effectually.  When  it  is  said  in  Murray  and  Drum^ 
mond's  case,  that  homing  has  a  general  effect  both  as  to  lands  and  moveables  ;  that 
is  not  so  to  be  understood,  as  if  denunciation  anterior  to  the  voluntary  right  were 
necessary  ;  but  only  that  a  charge  of  horning  [1081]  niay  lawfully  affect  these  when 
completed  by  denunciation.  What  is  cited  out  of  Spottiswood,  is  as  little  to  the 
purpose ;  for  there  the  acquirer  of  the  voluntary  right  had  not  taken  the  same  in 
security  or  payment  of  bygone  debt,  but  for  a  price  paid  long  after  the  reducer's 
apprising. 

The  Lords  repelled  the  reason  of  reduction  upon  the  act  of  Parliament  1621 ;  in 
respect  that,  albeit  the  pursuer  had  used  horning  by  a  charge  before  the  assignation, 
yet  he  had  not  connected  and  completed  his  diligence  by  denunciation  for  five  months 
thereafter,  No.  149,  p.  1057.  Fd.  Die,  v.  1,  p.  80,     Forbes,  p.  334. 


No.  173.    [1092]  Creditors  of  Agnes  Hamilton,  Relict  of  Campbell  of  Rachan  v. 
The  Representatives  of  James  Henry.    February  9, 1743. 

Found,  that  a  minute  of  sale,  executed  by  a  person,  who  had,  six  months  before,  been 
in  jail,  but  then  liberated,  and  the  debt  paid  and  discharged,  did  not  fall  under 
the  act  1696. 

The  said  James  Henry  entered  into  a  minute  of  sale  with  the  said  Agnes  Hamilton 
and  two  others,  whereby  they  disponed  to  him  a  house  in  Edinburgh  ;  and  one  of  the 
articles  was.  That  Henry  should  be  allowed  to  retain  as  much  of  the  price  as  should  pay 
him  two  debts  due  by  one  of  the  disponers.  Agnes  Hamilton's  creditors  brought  a 
reduction  of  the  minute,  upon  the  act  1696,  alleging,  That  she  was  bankrupt  at  the 
date  thereof ;  and,  for  verifying  their  allegeance,  condescended  on  this  fact,  scil.  that 
she  had  been  incarcerate  about  six  months  before  the  minute  of  sale,  in  the  tolbooth 
of  Edinburgh,  in  virtue  of  a  caption,  at  the  instance  of  John  Miln. 

Answered  :  That  the  debt  due  by  Agnes  to  John  Miln  was  paid  and  discharged, 
and  she  liberated  six  months  before  the  deed  under  challenge  was  granted  :  This 
being  the  case,  she  cannot  be  reputed  a  notour  bankrupt,  unless  she  shall  be  held  to  be 
Boch  upon  one  of  the  three  joint  grounds,  which  the  law  requires,  [1093]  without  the 
concurrence  of  either  of  the  other  two.  The  statute  supposes.  That,  at  the  time  of 
granting  the  deed,  the  grantor  is  a  dyvour,  or  bankrupt,  m  terms  of  the  description 
dieran  laid  down.  This  must  be  admitted  with  respect  to  one  of  the  requisites  in  the 
act,  viz.  insolvency  ;  that  must  come  down  to  the  date  of  the  deed  under  challenge, 
as  it  would  be  absurd  to  suppose,  that  a  reduction  could  proceed  on  this  statute,  of  a 
deed  granted  by  a  person  solvent ;  or  that  an  anterior  insolvency,  which  may  have 
happened  twenty  or  thirty  years  before,  should  have  any  influence  to  set  aside  a  deed 
granted  by  a  man  who  is  at  the  time  in  good  circumstances. 

In  the  second  place.  There  was  no  partial  preference  granted  by  Agnes  to  her 
anterior  creditors,  which  can  fall  under  the  law,  the  debts  for  which  retention  of  the 
price  is  allowed  being  due  not  by  her,  but  by  one  of  the  other  disponers. 

Replied  for  Agnes  Hamilton's  Creditors :  That  the  payment  of  the  debt  in  the 
caption  cannot  influence  the  case,  if  the  bankrupt  was  once  imprisoned  thereon,  or 
elided  the  diligence  by  any  other  of  the  qualifications  in  the  statute  ;  for  sure  the 
payment  of  the  debt  cannot  hinder  the  fact  to  be  true,  that  she  was  imprisoned  thereon, 
or  fell  under  any  other  of  the  quahfications  respecting  the  diligence.  And  it  is  a 
Jniatake  to  suppose.  That  the  remedy  introduced  by  the  statute  was  only  intended 
MOB.  I.  6 
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for  the  behoof  of  the  party  at  whose  suit  the  diligence  proceeds ;  as  every  credit 
whatever  may  take  the  benefit  thereof,  in  order  to  reduce  the  deeds  granted  thei 
after ;  and  if  the  defender's  ^loss  on  the  act  were  to  hold,  it  might  be  cancelled,  as  t 
party  who  gets  a  voluntary  right  from  a  bankrupt  would  have  no  more  to  do,  in  oid 
to  secure  that  right,  but  to  take  off  the  creditor  who  used  such  diligence,  by  paymei 
of  his  debt,  perhaps  a  mere  trifle,  a  few  days  before  taking  the  deed.  With  resp© 
to  the  second  point,  it  was  answered.  That  it  would  be  absurd,  if  a  deed  in  satisf  acti( 
or  security  of  any  debt  of  the  bankrupt's  should  be  voided,  and  yet  a  gratuitous  de( 
in  favours  of  the  creditor  of  another  should  subsist :  Besides,  when  the  bankru] 
aliens  any  of  his  effects  to  a  creditor  of  his  own,  that  debt  is  thereby  satisfied,  and 
remaining  effects  left  open  to  the  rest  of  his  creditors  ;  whereas,  when  he  does  the 
to  a  creditor  of  another,  it  is  downright  profusion,  and  his  own  creditors  altogeth^ 
thereby  prejudged. 

The  Lords  found  the  act  of  Parliament  did  not  take  place. 

C.  Home,  No.  227,  p.  370. 


No.  187.      [1113]  James  Spedding  v.  Messrs.  Hodgson  and  Donaldson. 

August  9, 1785. 

In  this  case,  likewise,  the  execution  of  search  sustained  as  evidence.  There  is  a 
prcBsumptio  juris  of  absconding,  if  a  person  notoriously  insolvent  be  absent  from 
his  house  ;  but  this  presumption  may  be  elided  by  contrary  proof. 

A  messenger  having  gone  to  the  house  of  Thomas  Bushby,  in  order  to  execute  & 
caption  against  him,  and  having  searched  for  him  there,  without  being  able  to  find 
him,  reported  this  proceeding  in  his  execution. 

In  a  competition  of  Bushby's  creditors,  it  was  afterwards  debated,  Whether  the 
above  circumstances,  joined  to  his  insolvency,  were  sufficient  to  bring  him  under 
the  description  of  the  statute  of  1696. 

Observed  on  the  Bench :  The  absence  of  a  debtor  from  his  dwelling-house  at 
a  time  when  he  is  notoriously  insolvent,  will  create  a  prcBsumptio  juris  of  absconding. 
Not  being,  however,  a  prcBSumptio  juris  et  de  jure,  it  may  be  elided  by  a  contrary  proof. 

The  Lords  found,  "  That  Thomas  Bushby,  by  the  execution  of  search  produced, 
fell  under  the  description  of  the  statute  1696." 

Lord  Ordinary,  Alva. — Act.  Elphingston. — Alt.  G.  Fergusson. — Clerk,  Home. 

Stewart.  Fac,  Col.  No.  229,  p.  356. 


No.  189.    James  Richmond  and    Others   t;.   Trustees   of  Charles  Dalrymplb. 

January  14,  1789. 

Other  proof  of  a  bankrupt's  imprisonment  in  terms  of  the  statute,  besides  a  messenger's 
execution,  is  admissible.  To  estabUsh  the  bankruptcy  in  this  case,  parole  proof 
was  brought  that  the  bankrupt  had  been  repeatedly  apprehended  b^  messengeis 
within  the  60  days,  but  not  imprisoned  or  detained  in  custody  ;  circumstances 
held  not  to  be  sufficient  to  constitute  bankruptcy  in  terms  of  the  act. 

An  assignation  by  a  debtor,  in  favour  of  the  Trustees  of  Dalrymple,  one  of  his 
creditors,  was  brought  under  reduction  by  Richmond  and  others  of  his  creditors,  as 
having  been  executed  within  60  days  of  his  bankruptcy,  contrary  to  the  statute  of 
1696,  cap.  5. 

[1114]  To  establish  the  debtor's  bankruptcy  in  terms  of  the  statute,  the  pursuers 
adduced  a  parole-proof,  of  his  having  been  repeatedly  apprehended  by  messengers 
during  the  60  days,  but  without  being  imprisoned  or  detained  in  their  custody. 

The  defenders  pleaded  :  The  execution  of  a  caption  is  an  actus  legitimtu  ;  of  which 
no  other  evidence  can  be  admitted  than  a  regular  and  formal  document ;  Dirletoii} 
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No.  102,  p.  40,  Duke  and  Duchess  of  Monmouth  contra  Scott,  voce  Proof  ;  Forbes, 
MS.,  25th  June  1714,  Hasswell  contra  Magistrates  of  Jedburgh,  voce  Prisoner; 
Foontainhall,  t.  1,  p.  356,  Glendining  contra  Glendining,  voce  Mutual  Contract. 

:  On  this  principle,  and  not  on  the  ground  stated  in  the  Faculty  Collection,  was  deter- 

'  mined  the  case  of  Maxwell  contra  Gibb,  No.  188,  p.  1113. 

Answered :  Where  certain  forms  are  prescribed  for  giving  validity  to  any  legal 
deed ;  as  the  instrument  of  a  notary  in  sasines,  and  perhaps  too  in  the  consignation  of 
redemption-money,  or  as  the  execution  of  a  messenger  in  poindings ;  these  being 
requisite  steps  of  procedure,  are  indeed  indispensible.  But  the  statute  of  1696  has 
not  required,  as  a  solemnity  or  necessary  form,  the  execution  of  a  messenger.  The 
facts  therefore  on  which  that  enactment  proceeds,  may  be  proved  prout  de  jure ;  nor 
do  any  of  the  cases  quoted  by  the  defenders  exceed  the  bounds  of  the  above  admission. 
Their  ill-founded  idea  of  the  decision,  Maxwell  contra  Gibb,  is  acknowledged  to  be  con- 
tradicted by  the  report  of  the  case. 

The  Court  expressed  an  unanimous  opinion.  That  there  was  no  ground  for  supposing 
the  execution  of  a  messenger  to  be  essential  to  the  proof  of  the  facts  respecting  a 
bankrupt's  imprisonment,  which  might  be  equally  well  established  by  parole-testi- 
mony. But  as  in  this  case  that  evidence  was  deemed  inconclusive,  the  circumstances 
proved  not  amounting  to  imprisonment,  in  the  sense  of  the  statute,  more  than  in  the 
caae  of  Maxwell  and  Gibb. 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor,  assoilzieing  the  defenders. 

Lord  Ordinary,  Stonefield. — Act.  Tait.-^AU.  Hay. — Clerk,  Sinclair. 

SteuHirt,  Fol,  Die.  v.  3,  p.  53.    Fac,  Cd,  No.  54,  p.  95. 


No.  190.    The  Creditors  of  Neil  Mackellar  v.  Donald  Macmath.    March  1, 1791. 

After  a  legal  bankruptcy,  incapacity  continues,  till  solvency  proved.  In  this  case,  a 
debtor  who  had  been  indisputably  bankrupt  in  1771,  was,  in  1776,  for  some  hours 
in  cTistody  of  a  messenger  ;  but  paid  the  debt,  and  was  not  imprisoned.  A  bond 
of  corroboration  granted  after  this,  was  reduced. 

So  early  as  the  year  1771  Mackellar  was  in  embarrassed  circumstances,  and  a 
great  variety  of  diligences,  by  horning,  inhibition,  and  caption,  was  issued  against 
him  in  the  subsequent  years. 

In  the  year  1776  he  was  in  the  custody  of  a  messenger  for  some  hours,  after  which 
he  paid  the  sums  due  to  the  creditor  at  whose  instance  the  caption  had  been  obtained, 
amounting  to  £150 ;  but  he  never  was  put  in  prison,  nor  was  any  written  execution 
of  his  having  been  apprehended  made  out  by  the  messenger. 

[1115]  Mackellar  was  indebted  to  the  father  of  Donald  Macmath  to  a  considerable 
amount,  partly  by  bills,  partly  by  open  accounts,  and  partly  by  bonds.  All  these 
grounds  of  debt  having,  in  1780,  devolved  to  Donald  Macmath,  in  virtue  of  a  general 
conveyance  executed  by  his  father,  Mackellar  granted  to  him  a  bond  of  corroboration, 
wherein  the  whole  sums  due,  including  the  arrears  of  interest,  were  thrown  together, 
ttd  a  corresponding  penalty  stipulated. 

In  virtue  of  this  bond  of  corroboration,  and  without  obtaining  confirmation  as 
»  general  disponee,  Donald  Macmath  proceeded,  along  with  the  other  creditors,  to 
lead  an  adjudication  against  the  lands  belonging  to  Mackellar. 

The  hnds  being  sold  judicially,  a  competition  of  the  creditors  ensued ;  and  an 
objection,  founded  on  the  statute  1696,  c.  5,  was  stated  to  the  claim  entered  for 
Donald  Macmath.    In  support  of  this  objection  it  was 

Pleaded :  Before  the  date  of  the  bond  of  corroboration  the  granter  had  become 
l^ally  bankrupt  in  virtue  of  the  statute  1696.  His  debts  far  exceeded  his  effects. 
Several  years  before,  in  virtue  of  homing  and  caption,  he  had  been  seized  and  detained 
m  the  custody  of  a  messenger,  until  he  could  raise  the  sums  necessary  for  obtaining 
his  enlargement.  Thus  the  granting  of  the  bond  itself,  with  every  thing  following 
iipon  it,  became  ineffectual  and  void. 
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It  is  of  no  importance  that  in  this  case  the  debtor  was  never  put  in  prison.  Wheze 
it  appears  that  the  apprehending  was  used  only  for  the  purpose  of  obtaining  a  partial 
payment,  without  any  intention  to  imprison,  it  has  been  doubted  how  far  the  statatoij 
requisites  can  be  considered  as  having  been  fulfilled.  Maxwell  contra  Gibb,  No.  18^ 
p.  1113  ;  but  where  the  debtor  was  not  set  at  liberty  until  the  whole  debt  was  paid, 
his  detention,  whether  in  a  private  house  or  elsewhere,  has  been  justly  held  sufficient; 
Fraser  contra  Monro,  No.  183,  p.  1109. 

It  is  of  as  little  importance  that  the  apprehending  of  the  debtor  has  not  been 
vouched,  in  this  case,  by  the  official  report  of  a  messenger.  Where  the  sums  doe 
are  immediately  recovered,  no  such  report  being  necessary  for  the  user  of  the  diligence, 
it  is  generally  omitted.  What  the  law  regards  is  the  debtor's  submitting  to  the 
disgrace  attending  the  final  execution  of  the  caption ;  and  this  may  be  proved  as  any 
other  fact,  by  such  evidence  as  afords  conviction  to  the  judge. 

It  is  equally  unimportant,  that  after  being  thus  made  legally  bankrupt,  the  debtor 
continued  in  the  administration  of  his  afiairs,  and  that  he  was  still  intrusted  with 
the  management,  at  the  time  when  the  bond  of  corroboration  was  granted.  The 
words  of  the  law  are  general,  avoiding  all  transactions  at  or  after  bankruptcy ;  and 
it  would  be  attended  with  the  most  mischievous  consequences  if  a  difierent  rule  were 
to  prevail.  The  longer  a  person  continues  in  a  state  of  insolvency,  the  danger  of 
fraudulent  preferences  is  the  greater.  It  is  only  when  he  has  fully  paid  the  debts 
due  by  him,  that  he  becomes  a  new  man,  and  entitled  to  the  full  exercise  of  all  his 
rights  as  a  proprietor. 

The  only  question  therefore  is,  whether  the  granting  of  a  bond  of  corroboration 
is  to  be  considered  as  prohibited  by  the  statute  ?  But  this  can  be  attended  with 
little  doubt.  It  is  not  enough  for  excluding  the  operation  of  the  law,  that  [1116]  no 
wrong  was  meant.  With  regard  to  actual  frauds  there  was  no  occasion  for  the  inter- 
position of  the  legislature  :  It  was  to  prevent  undue  preferences  where  the  deeds  were 
ex  facie  liable  to  no  objection,  but  where  the  situation  of  the  debtor  exposed  him  to 
many  temptations,  that  the  general  rule  was  laid  down  in  1696,  and  the  hands  of  tjie 
debtor,  after  public  bankruptcy,  and  for  sixty  days  preceding,  tied  up  from  deeds 
of  every  kind,  whereby  the  situation  of  one  creditor  may  be  rendered  more  advan- 
tageous than  that  of  his  competitors. 

The  words  of  the  statute,  which  being  for  the  prevention  of  fraud,  ought  to  be 
liberally  construed,  are,  that  "  all  and  whatsomever  voluntary  dispositions,  assigna- 
tions, or  other  deeds,  which  shall  be  found  to  be  made  or  granted,  directly  or  indirectly, 
by  the  foresaid  dyvor  or  bankrupt,  either  at  or  after  his  becoming  bankrupt,  or  in 
the  space  of  sixty  days,  if  before,  m  favour  of  his  creditors,  either  for  his  satisfaction, 
or  farther  security  in  preference  to  other  creditors,  shall  be  void  and  null."  A  bond 
of  corroboration  evidently  falls  under  this  enactment.  It  is  a  deed  voluntarily 
granted ;  it  is  granted  to  one  creditor  in  preference  to  others,  who  being  in  the  same 
situation,  have  been  allowed  to  follow  the  ordinary  course  of  law  in  obtaining  a  con- 
firmation ;  and  it  is  done  in  favour  of  one  of  the  creditors,  the  sums  due  to  him  being 
thereby  enlarged  by  the  accumulation  of  the  interests,  and  a  heavy  penalty. 

But,  beside  the  advantages  thus  immediately  resulting  to  the  favourite  creditor, 
from  a  transaction  of  this  kind,  there  are  others  more  indirect,  which  it  was  the  pur- 
pose of  the  legislature  to  restrain.  In  making  up  titles  by  confirmation,  there  is  a 
danger  of  omitting  some  of  the  requisite  forms,  which  would  be  fatal  to  the  diligenoe 
founded  on  it.  The  confirmation  itself  is  a  species  of  diligence,  by  which  other 
creditors  might  have  been  prompted  to  take  those  measures  which  were  necessary  for 
their  obtaimng  a  rateable  distribution ;  an  opportunity  is  also  given  to  attach  the 
estate  of  the  debtor  with  more  dispatch.  But  this  is  not  all :  In  this  way  debts  may 
be  saved  from  prescription — objections  in  point  of  form  may  be  removed — and  thus 
not  only  the  equality  of  distribution  among  the  creditors  may  be  afiected,  but  the 
funds  which  are  to  be  the  subject  of  it,  may  be  wholly  taken  away. 

Though,  at  an  early  period,  our  Courts  seem  to  have  erroneously  considered 
this  enactment  to  be  of  a  correctory  nature,  no  determination  can  be  mentioned 
as  a  precedent  for  the  present  case.  In  that  of  Watson  contra  Cramond  (infra  h.  t.), 
where,  within  the  sixty  days,  the  debtor  had  granted  a  procuratory  or  warrant  for 
serving  himself  heir  to  his  ancestor,  the  deed  had  no  relation  to  any  particular  debt 
The  case  of  the  Creditors  of  Gratney,  No.  195,  p.  1127,  was  decid^  on  the  same 
principle.    In  that  of  Cowan  v.  Mansfield  {infra  h,  <.),  where,  ^within  the  sixty 
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days,  a  debtor,  in  lieu  of  certain  bills,  had  granted  a  new  one  including  interest  and 
exchange,  unless  the  mercantile  nature  of  the  transaction  shall  be  thought  to  have 
authorised  a  distinction,  the  determination  must  be  considered  as  contrary  to  the 
true  meaning  of  the  law.  That  case,  however,  appears  to  be  so  far  different  from 
the  present  one,  that  the  debt  [1117]  was  not,  by  the  new  biU,  enlarged  beyond  what 
,it  would  have  been,  if  the  creditor  had  instituted  an  action,  and  arrested  upon  the 
dependence  of  it. 

In  the  later  decisions,  the  views  of  our  Courts  have  been  more  just  and  enlarged. 
In  Watson  v.  Marshall,  Fac.  Col.  No.  45,  p.  72,  voce  Inhibition,  it  was  found, 
that  a  bond  of  corroboration  was  struck  at  by  an  inhibition,  though  the  debt  due  to  the 
inhibiting  creditor  was  posterior  to  that  corroborated ;  and  in  a  still  more  recent  case, 
where  a  bill  of  exchange  had  been  granted  to  a  creditor  for  the  purpose  of  warranting 
a  sequestration,  the  voucher  was  set  aside,  although  the  intention  of  it  was  not,  as  in  the 
present  case,  to  create  a  preference,  but  to  remove  it ;  19th  January  1788,  Scott  contra 
Bruce.*  In  those  cases,  as  well  as  in  Robertson  Barclay  v.  Lennox  (infra  h.  L), 
a  general  rule  was  laid  down,  which  ought  never  to  be  departed  from,  that  after  public 
bankruptcy,  the  law  alone  ought  to  regulate  the  distribution  of  the  debtor's  eiSects. 

Answered :  The  enactment  of  1696,  intended  for  the  advancement  of  commerce, 
must  not  be  so  construed,  that  it  shall  have  a  tendency  to  destroy  all  confidence  between 
man  and  man.  This,  however,  would  be  the  case,  if,  after  the  execution  of  dih^ence 
by  homing  and  caption,  the  deeds  of  a  person,  continuing  for  years  in  the  full  administra- 
tion of  his  a&irs,  were  to  be  set  aside.  One  so  situated,  cannot  be  considered  as  a 
bankmpt  to  whom  the  statutory  regulations  are  applicable  ;  and  unless  fraud  be  proved, 
bis  actings  must  be  valid. 

The  consequences  of  a  contrary  doctrine  would  be  still  more  dangerous,  if  the  mere 
apprehending  of  the  debtor,  and  that  verified  only  by  parole  testimony,  were  to 
be  considered  as  equal  to  imprisonment.  By  rendering  this  necessary  to  every  act  of 
bankruptcy,  the  legislature  had  in  view  to  give  public  notice  of  the  debtor's  situation ; 
nor  could  it  be  intended,  that  the  efficacy  of  deeds  of  the  greatest  importance  should 
depend  on  the  mere  assertion  of  an  inferior  officer  of  the  law,  without  those  means  of 
detecting  his  falsehood,  which  the  production  of  a  written  execution  must  afiord. 
Indeed  it  may  be  doubted,  whether,  m  such  a  case  as  this,  where  the  debt  was  imme- 
diately paid,  even  actual  imprisonment,  authenticated  in  the  most  regular  manner, 
could  be  regarded. 

But  although  it  should  be  held  that  the  debtor,  in  this  case,  had  been  rendered 
bankrupt  in  the  manner  required  by  the  statute,  that  would  not  be  sufficient  for 
undoing  what  has  been  here  done.  A  debtor  may  act  unjustly  to  his  creditors  by 
embezdements,  under  the  colour  of  onerous  bargains ;  or  by  voluntary  alienations  to 
one  class  of  creditors,  in  defraud  of  diligence  already  commenced  by  others  not  so 
much  favoured.  Proceedings  of  this  kind  by  a  person  whose  debts  exceed  his  funds, 
though  he  is  not  notoriously  insolvent,  have  been  restrained  by  the  statute  of  1621. 
After  pubUc  bankruptcy,  it  has  been  thought  necessarv  to  impose  some  farther  restric- 
tions, so  as  to  prevent "  all  voluntary,  dispositions,  assignations,  and  other  deeds,  either 
for  satisfaction,  or  farther  security  of  the  favoured  creoitor,"  &c. ;  but,  as  the  purpose 
of  the  law  does  not  seem  to  be  frustrated  by  the  granting  of  a  bond  of  corroboration,  so 
the  words  of  the  statute  do  not  seem  to  reach  such  a  case. 

jlll8]  The  granting  of  a  bond  of  corroboration  is  neither  a  disposition  nor  an 
assignation ;  and  although  it  is  a  deed,  it  is  of  a  different  nature  from  those  which  are 
particularly  mentioned  in  the  statute.  It  is  not  given  in  satisfaction  to  the  creditor, 
nor  for  his  farther  security,  as  he  must  still  pursue  the  same  measures  for  attaching  the 
debtor's  estate  as  formerly.  It  is  nothing  more  than  an  act  of  accommodation  to  save  the 
expence  of  confirming.  From  proceedings  like  these,  the  legislature  could  not  intend 
to  withdraw  its  sanction.  Indeed,  when  the  retrospective  effect  of  the  statute  is  taken 
into  view,  all  transactions  of  the  nature  of  those  prohibited  being  set  aside,  if  completed 
within  sixty  days  of  the  public  bankruptcy,  it  would  be  palpably  unjust,  if,  in  con- 
sequence of  an  act  of  this  kind,  a  creditor  should  be  deprived  of  the  sums  justlv  due 
tohim. 

Those  are  merely  imaginary  evils  which  have  been  stated  as  resulting  from  giving 
effect  to  deeds  of  this  nature.    If,  after  granting  a  bond  of  corroboration  to  one  creditor, 

♦  Not  collected.    See  Appendix. 
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the  same  accommodation  should  be  refused  to  another,  the  proceeding  would  be  set 
aside  on  the  head  of  actual  fraud.  If  an  attempt  were  made  in  that  manner  to  revive 
debts  long  before  done  away  by  prescription,  it  would  doubtless  be  disappointed 
Even  so  far  as  the  bond  here  granted  may  be  thought  to  enlarge  the  debt  by  an  accumu- 
lation of  the  interests,  or  by  the  addition  of  a  penalty,  this  may  be  rectified  widioiit 
avoiding  the  document,  so  far  as  it  only  acknowledges  a  just  debt. 

If,  after  the  leading  of  several  adjudications,  it  were  necessary,  for  enabling  another 
creditor  to  come  in  pari  passu,  that  a  bond  of  corroboration  should  be  granted  to  him, 
this  surely  could  not  be  thought  fraudulent.  Though  the  words  of  the  enactment 
had  been  so  broad  as  to  comprehend  such  a  proceeding,  a  court  of  law  would  not,  in 
opposition  to  its  true  meaning,  give  effect  to  them.  The  case  of  a  bond  of  corrobora- 
tion granted  after  inhibition  differs  widely  from  the  present  one.  Even  the  granting 
of  an  heritable  security,  for  money  actually  advanced,  is  struck  at  by  an  inhibition, 
though  such  a  transaction  is  not  prohibited  by  the  statute  of  1696. 

Tjbe  Court  were  unanimously  of  opinion,  that,  in  this  case,  the  circmnstancefl 
necessary  for  inferring  public  bankruptcy  were  sufficiently  established,  imprisonment 
not  being  absolutely  necessary,  while  the  act  of  apprehending  the  debtor  might  be 
ascertained  by  the  method  here  practised. 

The  Court  were  also  unanimously  of  opinion.  That  the  payment  of  the  debt,  m 
virtue  of  which  ultimate  diligence  had  been  used,  was  not  sufficient  to  take  off  the 
effects  of  public  bankruptcy,  and  that  this  could  only  be  done  by  showing  that  the 
debtor  had  afterwards  been  in  a  situation  to  pay  all  his  debts  due  at  the  time. 

As  to  the  legality  of  the  bond  of  corroboration,  a  great  difference  of  opinion  prevailed. 
So  far  as  the  debt  was  thereby  enlarged,  and  a  penalty  superadded,  it  was  agreed,  that 
no  effect  ought  to  be  given  to  it  in  a  question  with  the  creditors.  Still,  however,  as  the 
bond  was  good  against  the  debtor  himself,  these  circumstances  were  thought  by  many 
of  the  Juc^es  to  afford  no  ground  for  setting  [1119]  aside  the  adjudication  in  toto,  it 
being  considered  as  unreasonable,  where  nothing  fraudulent  or  collusive  could  be 
stated,  to  annul  a  deed  which,  without  any  apparent  injury  to  the  other  creditors, 
tended  to  save  imnecessary  expence  to  the  party  obtaining  it. 

On  the  other  hand,  it  was  observed,  that  by  requiring  a  proof  of  actual  fraud, 
in  order  to  set  aside  deeds  of  this  kind,  the  purpose  of  the  enactment  in  1696  would  be  in 
a  great  measure  frustrated ;  and  that  while  by  the  establishment  of  such  a  general  rule 
as  was  contended  for  by  the  objecting  creditors,  many  improper  proceedings  would  be 
prevented,  no  injustice  could  arise  from  it,  every  person  being  equally  put  on  his 
guard. 

After  advising  informations,  the  Court  "  sustained  the  objection." 

A  reclaiming  petition  was  preferred,  which  was  followed  with  answers. 

Counsel  were  afterwards  heard. 

And  the  Court,  by  a  very  narrow  majority,  adhered  to  the  judgment  formerly 
pronounced. 

Reporter,   Lord   Ankerville. — Act.   Abercrombie,   Honyman. — Alt.    Solicitor- 
General,  Ross. — Clerk,  Home. 

Craigie.  Fol  Die,  v.  3,  p.  54.    Fac.  Col  No.  170,  p.  345. 


No.  193.    [1124]  Forbes  of  Ballogie  v.  the  Debtors  of  Forbes  of  Craigie. 

January  27, 1715.  ' 

Delivery  of  goods  and  merchandice  by  bankrupts,  in  satisfaction  of  anterior  debts, 
found  to  be  challengeable  upon  the  act  of  Parliament  1696. 

In  the  furthcoming  at  Ballogie's  instance,  against  the  Debtors  of  Forbes  of  Craigie, 
the  pursuer  extracted  several  accompts  from  the  common  debtor's  compt-book, 
and  referred  the  accompts  to  the  defender's  oaths,  who  deponed  and  acknowledged 
the  articles  and  prices  in  the  accompt ;  but  added  this  quality,  that  the  said  articles 
were  received  and  given  them  in  payment  and  satisfaction  of  debts  due  by  the  common 
debtor  to  the  defenders. 
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[1125]  At  adyising,  the  quality  relating  to  the  terms  and  condition  of  the  bargain, 
was  found  to  be  intrinsic ;  but  the  pursuer  having  repeated  a  declarator  of  banlmipt 
upon  the  5th  act.  Parliament  1696,  "  The  Lords  sustained  the  declarator." 

The  defenders  reclaimed  by  a  bill,  representing,  that  the  said  act  1696  did  indeed 
annul  voluntary  dispositions,  assignations,  and  other  deeds  made  and  granted  by 
bankrupts  at  or  after  their  becoming  bankrupt,  or  60  days  before,  in  favour  of  creditors, 
either  for  satisfaction  or  security  in  preference  to  other  creditors ;  but  that  act  did 
not  concern  the  defender's  case,  who  had  received  goods  or  merchandice  de  manu 
til  fnanum  in  the  way  of  commerce ;  and  that  the  word  deed,  in  the  act  of  Parlia- 
ment, was  only  to  be  understood  of  writings,  in  the  common  xneaning  and  acceptation 
of  the  word ;  otherwise  the  words  of  the  act  of  Parliament  would  not  be  congruous, 
which  bears  dispositions,  assignations,  or  other  deeds  made  and  granted,  which  words, 
deeds  made  and  granted,  can  only  be  interpreted  writings. 

It  was  answered  :  Clauses  in  an  act  of  Parliament  are  to  be  interpreted  according 
to  the  reason  and  meaning  thereof,  and  not  captiously  by  the  words.  The  reason  is, 
that  frauds  are  still  frequent,  notwithstanding  of  former  laws  against  fraudful  aliena- 
tions ;  and  therefore  there  is  by  that  law  very  great  extension  made ;  and  former 
laws,  especially  the  act  of  Parliament  1621,  expressed  all  alienations  against  the 
same  to  be  null ;  and  albeit  deeds  be  frequently  understood  of  writs,  yet  alienation 
of  moveables  and  merchandice,  by  delivering  de  manu  in  manum,  are  also  deeds  of 
the  bankrupt,  and  falling  under  the  reason  of  the  law ;  for  in  this  case  the  common 
debtor  in  mediUUione  fugcB  disposes  of  merchandice  to  a  great  value,  for  satisfying 
such  creditors  as  he  favoured,  to  the  manifest  defraud  of  others ;  and  in  the  preceding 
act^  regulating  deeds  on  deathbed,  there  is  no  question  that  alienation  of  heirship, 
as  jewels,  or  other  valuable  moveables  on  deathbed,  are  regulated  by  that  act,  though 
no  writ  be  interposed. 

''  The  Lords  adhered  to  their  former  interlocutor." 

Fol  Die.  V.  1,  p.  83.    Dalrymple,  No.  132,  p.  184. 


No.  194.      Bruoh  of  Tinmouth  t;.  Alexander  Gray.    January  1, 1717. 

A  voluntary  disposition  for  a  price  paid,  and  not  for  anterior  debts,  faUs  under  neither 
of  the  acts  of  Parliament  1621  or  1696. 

Sir  David  Thoirs  having  disponed  some  lands  in  Leith  in  trust  to  Sir  Robert 
Forbes;  and  he,  with  consent  of  Sir  David,  having  sold  to  Alexander  Gray  part 
of  the  said  lands,  Mr.  Brugh,  one  of  Sir  David's  creditors,  denounces  and  registrates 
him  at  the  horn ;  and  after  his  decease  in  the  Abbey,  constitutes  the  debt  against 
his  heiis,  and  thereupon  leads  adjudication  of  the  said  lands,  and  of  Sir  Eobert's 
hack-bond,  and  charges  the  superior :  But,  coming  to  insist  for  mails  and  duties, 
Giay  compears,  and  craves  preference  upon  his  said  disposition,  which  was  granted, 
after  Brugh's  diligence  by  homing ;  but,  prior  to  his  adjudication  ;  the  question  was, 
Whetiier  a  voluntary  disposition  for  a  price  paid,  and  not  an  anterior  debt,  fell  under 
the  acts  1621  and  1696? 

[1126]  It  was  alleged  for  David  Brugh,  Imo,  As  to  the  act  1621,  that  that  law, 
in  the  latter  clause  thereof  founded  on,  seemed  to  have  a  particular  regard  to  the 

[ence  of  creditors,  deeming  all  alienations  made  in  prejudice  thereof  fraudulent, 
■   ^-  -'      •  - the  -    .      .  -        . 


without  distinction;  and  therefore  reducible  only  to  the  extent  of  the  debts,  for 
which  tile  creditor's  prior  diligence  was  deduced ;  and  that  there  was  a  great  difference 
kctwixt  that  clause  and  the  former  one  of  the  same ;  for  by  the  former,  deeds  are 
only  to  be  reduced,  where  the  fraud  of  the  receiver  concurs ;  whereas,  in  the  latter, 
all  deeds,  without  distinction,  are  declared  reducible  upon  the  single  ground  of  their 
heing  prejudicial  to  prior  lawful  diligence. 

2do,  fliough  the  first  clause  of  that  law  provides  in  favour  of  bona  fide  purchasers 
from  the  interposed  person,  yet,  in  the  latter  clause,  no  such  provision  is  repeated ; 
and  therefore  conveyances  made  by  dyvors  in  prejudice  of  creditors,  are  affectable 
with  the  dyvor's  debts,  though  passing  bona  fide  through  many  hands ;  which  is  the 
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opinion  of  Sir  George  Mackenzie  in  his  treatise  on  the  said  clause :  But  this  clause, 
says  he,  annuls  not  these  deeds  upon  any  personal  account,  but  because  they  are 
contrary  to  diligence  done  by  a  lawful  creditor ;  besides,  that  if  a  purchaser  bona 
fide  from  a  co-creditor,  preferred  contrary  to  the  meaning  of  the  act,  should  be 
burdened  with  the  prior  diligence  of  another  creditor ;  it  were  ridiculous  to  suppose, 
that  a  purchaser  from  the  dyvor  himself,  should  not  be  liable  to  the  prior  diligenoe 
of  a  creditor,  merely  because  that  purchaser  was  not  a  creditor. 

3tio,  Though  it  is  true  that  the  law,  in  this  clause,  had  more  particularly  in  ito  ; 
view,  alienations  made  in  favours  of  co-creditors,  as  being  the  most  common  case; 
yet  it  has  left  the  dispositive  words  general  and  comprehensive  touching  "  all  rights 
made  to  any  person,"  which  are  the  very  words  made  use  of ;  and  the  fraud  would 
be  much  greater  if  the  dyvor  were  allowed  to  sell  lands  in  prejudice  of  creditors  dili- 
gence, than  if  he  were  allowed  only  to  prefer  one  creditor  to  another ;  since,  in  the 
last  case,  the  extinguishing  one  creditor's  debt  would  leave  the  remaining  subject 
affectable  by  others. 

Answered  for  Gray,  Imo,  That  the  act  1621  plainly  concerned  either  gratuitous 
deeds  in  favour  of  conjunct  persons,  or  rights  granted  in  security  or  payment  of 
prior  creditors,  in  prejudice  of  the  inchoate  diligence  of  competing  co-creditois ; 
but  there  is  nothing  in  that  law  which  precludes  purchasing  for  a  price  paid,  ev«i 
from  debtors  under  diligence  by  homing,  which  iJke  purchaser  is  not  concerned  to 
notice  or  enquire  after.  2do,  The  law  \a  thus  clearly  explained  by  Lord  Stair,  Inst 
tit.  Repar,  §  15,  when  speaking  of  the  last  clause  of  the  act  1621 :  Neither,  says  he, 
will  this  clause  of  the  statute  annul  dispositions  made  to  buyers  for  a  just  price  paid, 
where  the  price  was  not  an  anterior  debt  due  to  the  buyer ;  and  so  also  was  expressly 
decided,  Nielson  v.  Ross,  No.  134,  p.  1045 ;  and  also  inferred  from  the  decision, 
Bathgate  v.  Bowden,  No.  140,  p.  1049,  where  the  interlocutor  is.  The  Lords 
found  the  reason  of  reduction  relevant,  that  after  homing  used  by  Bathgate  against 
the  common  debtor,  the  disposition  was  made  by  him  to  Bowden,  not  for  a  price 
paid  by  way  of  commerce,  but  for  satisfying  a  [1127]  prior  debt  due  to  Bowden ; 
ergo^  if  it  had  been  for  a  price  paid  by  way  of  commerce,  it  would  not  have  been 
reduced ;  neither,  in  the  present  case,  does  the  horning  used  signify  any  thing ;  that 
being  no  proper  diligence  to  interrupt  disposal  by  sale,  which  only  can  be  done  by 
inhibition.  Lastly,  As  the  above  decisions  are  in  ierminia,  so  has  it  never  as  yet  been 
otherways  found. 

Replied  for  Brugh  :  That  the  reason  why  no  decisions  have  occurred  in  the  matter 
may  be,  that  purchasers  have  been  cautious  how  they  bought  from  bankrupts,  seeing 
the  law  is  so  clear  against  them ;  yet  one  there  is,  23d  February  1709,  Hamilton 
«.  Sir  James  Campbell,  where  the  voluntary  assignation  of  this  same  Sir  David 
Thoirs  is  reduced  upon  the  act  1621  (No.  150,  p.  1059). 

Duplied  for  Gray :  That  the  decision  did  not  meet ;  for  there  both  parties  were 
creditors  to  Sir  David,  and  the  assignation  was  for  no  price  instantly  paid  by  Hamilton, 
but  for  payment  of  a  prior  debt,  and  so  fell  under  the  last  clause  of  the  act  of 
Parliament. 

As  to  the  act  1696,  it  was  alleged  for  Gray,  That  it  was  plain,  by  the  terms  thereof, 
that  it  only  concerned  creditors. 

Answered  for  Brugh :  That  he  5id  not  concern  himself  with  the  import  of  that 
particular  clause  in  the  act  1696,  touching  deeds  done  sixty  days  before  bank- 
ruptcy, but  that  he  founded  on  the  general  scope  of  the  act  to  prevent  such  fraudu- 
lent alienations,  and  especially  on  the  first  clause  thereof ;  which  provides,  that  an 
insolvent  debtor  absconding,  imprisoned,  Ac,  shall  be  repute  notour  bankrupt  from 
the  time  of  his  imprisonment,  &c. ;  and  therefore  no  deed  done  by  him  can  subsist 
in  prejudice  of  his  creditors ;  and  this  conclusion  is  more  founded  on  the  common 
principles  of  law  and  reason,  than  on  this  act,  which  seems  to  have  taken  that  point 
for  granted. 

"  The  Lords  preferred  Alexander  Gray,  as  having  purchased  bona  fide  ioi  a  just 
price,  and  not  for  satisfaction  or  security  of  former  debts." 

Act.  BoswELL. — Alt.  Dun.  Forbes. — Clerk,  M*Kenzie. 

Fol  Die.  V.  1,  p.  83.    Bruce,  No.  45,  p.  60. 
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No.  199.      [1128]  Forbes  v.  Brebnbr  and  Others.    January  26,  1751. 

Payment  in  cash  cannot  be  reduced  on  either  of  the  statutes  1621  or  1696. 

George  Forbes  being  creditor  to  David  Farquhar  in  £193  Sterling,  arrested  in 
the  hands  of  George  Elmslie,  and  obtained  decree  of  furthcoming  for  £94,  [1129]  the 
8am  he  acknowledged  due  ;  and  that  sum  Elmslie  offered  to  pay,  if  Forbes  would  dis- 
chaise  him  of  all  he  owed  to  Farquhar  ;  which  Forbes  refused  to  do,  being  suspicious 
he  owed  him  more  ;  and  proceeded  to  homing  and  caption,  and  imprisoned  Elmslie 
in  the  tolbooth  of  Aberdeen.  While  the  days  of  the  charge  of  the  homing  were  nmning, 
filmsUe  had  wrote  a  letter  to  Forbes,  pressing  him  to  comply  with  his  proposal  of 
discharging  all  he  owed  to  Farquhar,  and  signifying  he  had  the  money  ready  to  give 
him,  and  that  if  he  would  not  take  it  in  the  terms  offered,  he  would  give  it  to  other  of 
his  creditors ;  and  he  actually  therewith  paid  Brebner  and  his  other  creditors. 

Forbes  coming  to  be  informed  of  the  payments  made  in  these  circumstances, 
anested  in  their  hands,  and  pursued  a  furthcoming  before  the  sheriff  of  Aberdeen  ; 
wherein,  beside  libelling  as  in  a  common  furthcoming,  he  insisted  on  this  ground, 
That  payments  thus  made  were  reducible  upon  the  acts  1621  and  1696,  and  that 
therefore,  the  sums  so  unlawfully  paid  should  be  made  furthcoming  to  him ;  and 
the  defenders  having  deponed  in  the  furthcoming,  that  they  owned  nothing  to  Elmslie 
at  the  time  of  the  arrestment,  but  acknowledged  the  payments  made  to  them  by 
him,  during  the  currency  of  the  pursuer's  diligence,  agreeable  to  the  information  the 
ponuer  had  got ;  the  sheriff  assoilzied  the  defenders. 

The  cause  having  been  advocated,  the  Lord  Ordinary,  before  whom  it  came  to  be 
discQBsed,  after  advocating  the  cause,  appointed  memorials  to  be  given  in  ;  and  upon 
advising  thereof,  "  sustained  the  defence,  as  the  sheriff  had  done,  and  assoilzied  the 
defenders." 

And  the  Lords  "  refused  the  reclaiming  petition  without  answers." 
The  question  turned  chiefly  upon  the  construction  of  the  act  1621,  which  statutes, 
"  That  where  a  dyvor  shall  make  any  voluntary  payment  or  right  to  any  person, 
in  defraud  of  the  lawful  and  more  timely  diUgence  of  another  creditor  having  served 
inhibition,  or  used  homing,  arrestment,  comprising,  or  other  lawful  means,  to  affect 
the  dyvor's  lands  or  goods,  or  price  thereof  to  his  behoof,  in  that  case  the  creditor 
shall  have  good  action  to  recover  that  which  was  voluntarily  paid  in  defraud  of  his  more 
timely  dihgence." 

The  words  are  strong,  and  at  the  first  view  would  appear  to  comprehend  payments 
made  in  pecunia  numerata  ;  and  no  case  can  occur  more  favourable  for  this  construc- 
tion than  the  present,  where  the  payment  was  maliciously  made.  Nevertheless,  as 
there  is  no  instance  where  a  payment  in  fecunia  numerala  has  been  found  to  be  affected 
hy  any  of  the  statutes  concerning  bankrupts,  nor  has  any  of  our  lawyers  ever  said  so  ; 
80  these  words  in  the  statute,  having  served  inhibition,  Ac,  or  used  other  lawful  means 
to  afiect  the  dyvor's  lands,  &c.,  were  thought  to  limit  the  statute,  so  as  only  to  concern 
conveyances  of  subjects  which  may  be  affected  by  such  diligences  ;  notwithstanding 
of  the  reply,  that  even  taking  the  statute  in  the  strictest  sense,  a  debtor's  ready  money 
as  well  as  his  other  affects,  is  affected  by  horning  and  denunciation,  as  at  the  date  of 
the  statute  it  fell  under  his  escheat,  which  is  burdened  with  the  debt  in  the  horning  ; 
as  properly  the  escheat  affected  nothing  to  the  creditor,  although  the  Crown  was,  by 
special  [1130]  statute,  subjected  to  the  debt ;  and  that  the  subjects,  which  the  statute 
supposes  to  be  affected,  are  only  the  debtor's  lands,  or  his  goods,  or  the  price  thereof, 
none  of  which  comprehended  his  ready  money  ;  and  as  none  of  the  statutes  do  restrain 
him  from  spending  or  squandering  his  ready  money,  it  would  have  been  strange  to 
have  restrained  him  from  giving  it  to  his  creditors. 

There  was  no  occasion  in  this  case  to  determine,  what  the  case  would  be  of  pay- 
ment made  by  delivery  of  moveables  ;  though  it  was  mentioned  in  the  reasoning  as  a 
thingnot  to  be  doubted,  that  such  payment  would  fall  under  the  statute.  (See  No.  131, 
p.  1042.)  KUkerran  (Bankrupt),  No.  15,  p.  62. 
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No.  205.    [1144]  The  Trustee  on  the  Sequestrated  Estate  of  David  Marshall  «, 
Jambs  Provan  and  Company,  and  Others.    January  21, 1794. 

A  person  purchased  goods  within  sixty  days  of  the  seller's  bankruptcy.  Afterwards 
the  purchaser  procured  bills  granted  by  the  seller  to  others,  to  be  indorsed  to 
himself,  for  the  purpose  of  compensating  the  price  with  them.  Found  to  be  a 
transaction,  falling  under  the  act  1696. 

David  Marshall  sold  Provan  and  Company  goods  to  the  amount  of  £253,  68.  9d. 
Sterling,  for  which  they  agreed  to  grant  him  bills  payable  six  months  after  dat€. 
Provan  and  Company  alleged  this  happened  on  the  10th  January  1792  ;  while  Marshall 
contended,  that  it  did  not  take  place  till  the  24th  of  that  month. 

In  the  year  1791,  Hamilton  and  Company  had  sold  Marshall  goods  to  a  considerable 
amount,  and  in  part  payment  had  received  two  bills,  accepted  by  Marshall,  amount- 
ing  together  to  £237, 13s. 

On  the  21st  January  1792,  Hamilton  and  Company  indorsed  these  two  bills  to 
Provan  and  Company,  who,  in  return,  granted  their  own  biU  to  Hamilton  and  Company 
for  their  amount. 

David  Marshall  having  soon  after  demanded  from  Provan  and  Company  bills, 
in  terms  of  their  agreement,  for  the  price  of  the  goods  which  he  had  sold  them,  they 
pleaded  compensation  to  the  extent  of  the  bills  which  they  had  thus  got  indorsed 
to  them,  and  offered  him  cash  for  the  balance. 

Marshall's  estate  was  sequestrated  upon  the  3d  February  1792,  and  on  the  20th 
he  was  rendered  bankrupt,  in  terms  of  the  act  1696. 

The  trustee  on  his  sequestrated  estate  brought  an  action,  in  which  he  called  both 
Provan  and  Company,  and  Hamilton  and  Company,  concluding  for  payment  of  the 
price  of  the  goods  furnished  by  Marshall  to  Provan  and  Company  ;  and 

Pleaded  :  It  is  admitted  that  Provan  and  Company  got  MarshaU's  bills  indorsed 
to  them  on  the  21st  of  January.  If,  therefore,  the  sale  of  the  goods  by  Marshall  to 
them  took  place  on  the  24th  of  that  month  (a  fact  of  which  proof  is  offered),  the 
transaction  falls  directly  under  the  act  1696  ;  the  delivery  of  the  goods  being  clearly 
an  alienation  by  Marshall,  within  sixty  days  of  his  bankruptcy,  in  satisfaction  of  a 
prior  debt. 

But  even  if  the  sale  had  been  made  on  the  10th  January,  as  the  transaction  between 
Hamilton  and  Company  and  Provan  and  Company  gives  an  improper  and  dangerous 
preference  to  the  former,  over  the  other  creditors  of  the  bankrupt,  it  is  void,  both  on 
the  spirit  of  the  act  1696,  and  at  common  law;  9th  March  1781,  Blaickie  v. 
Robertson,  No.  12,  p.  887  ;  Cauvin  v.  Robertson,  18th  June  1783,  Fac.  Col.  No.  107, 
p.  170,  voce  Compensation,  Retention. 

Answered :  When  Hamilton  and  Company  sold  Marshall's  bills  to  Provan  and 
Company,  they  had  no  apprehension  of  Marshall's  bankruptcy.  Their  having  occasion 
to  remit  money  to  Manchester,  where  they  knew  that  a  biU  granted  by  Provan  and 
Company  would  be  more  readily  received  than  one  granted  by  Marshall,  was  their 
sole  motive  in  making  the  exchange  which  took  place  without  [1145]  ^^  knowledge. 
Although,  therefore,  the  sale  by  him  to  Provan  and  Company  had  not  taken  place 
before  the  2l8t  January,  the  date  of  the  indorsation  of  the  bills,  the  whole  transaction 
would  have  been  fair  and  valid,  as  the  act  1696  relates  solely  to  alienations,  &c.,  by  the 
bankrupt  himself,  and  was  not  intended  to  strike  at  transactions  in  which  he  had  no 
concern,  although  they  should  be  attended  with  a  consequential  benefit  to  some  of 
the  creditors.  So  far  indeed  from  extending  the  statute  this  length,  the  Court  have 
refused  to  set  aside  deeds  even  of  the  bankrupt  himself,  where  they  did  not  fall  under 
the  precise  description  of  "  alienations "  ;  February  1728,  Creditors  of  Gratney, 
No.  195,  p.  1127  ;  31st  July  1724,  Creditors  of  Watson  t;.  Cramond,  infra  h.  t 

But  the  averment  of  the  defenders  is,  that  the  sale  by  Marshall  to  Provan  and 
Company  took  place  on  the  10th  January,  when  this  Company  were  in  no  shape 
creditors  to  Marshall.  So  that,  in  reality,  the  present  question  has  no  connection 
with  the  act  1696 ;  and,  at  common  law,  a  fair  transaction  in  the  course  of  trade 
cannot  be  reduced,  merely  because  one  of  the  parties  has  thereby  escaped  a  loss  which 
the  supervening  bankruptcy  of  a  third  party  would  have  otherways  brought  upon  him. 

The  Lord  Ordinary  "  decerned  conform  to  the  conclusions  of  the  libel." 
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The  Court  refused  a  reclaiming  petitioiL  The  defenders  presented  a  second, 
which  was  appointed  to  be  answered. 

At  advising  the  cause,  one  Judge  thought  that  its  merits  depended  entirely  on 
the  fact,  whether  the  sale  by  Marshall  to  Frovan  and  Company  happened  before  or 
after  ihe  21st  January.  If  before  the  indorsation  of  the  bills  by  Hamilton  and  Com- 
pany to  Provan  and  Company  (he  observed)  it  was  to  be  considered  as  a  fair  trans- 
action ;  if  after,  although  no  fraud  might  be  intended,  it  fell  under  the  express  words 
of  the  act  1696.     The  question  therefore  came  simply  to  be  cut  incumbit  probatio. 

All  the  other  Judges  agreed  with  his  Lordship,  that  if  the  sale  took  place  after 
the  date  of  the  indorsations,  the  transaction  fell  under  the  act  1696  ;  but  they  differed 
from  him  in  thinking  it  valid,  if  the  sale  by  Marshall  took  place  on  the  10th  January. 
The  act  1696  (it  was  observed),  being  made  to  repress  fraud,  and  as  every  possible 
device  would  be  fallen  upon  to  evade  it,  the  most  liberal  interpretation  should  be 
given  to  it.  The  presumption  of  law  arising  from  it,  is,  that  a  person  forsees  his  bank- 
ruptcy sixty  days  before  it  occurs ;  and  therefore  all  securities  granted  by  him  for 
prior  debts,  vdthin  that  period,  are  annulled.  But  if  the  transaction  in  question  were 
sustained,  a  person,  even  within  a  few  days  of  insolvency,  might  defeat  this  salutary 
regulation,  merely  by  informing  a  favourite  creditor  of  his  situation,  and  desiring  him 
to  assign  his  debt  to  some  friend,  to  whom  he  had  sold  goods  equal  to  its  amount, 
for  the  price  of  which  he  would  be  entitled  to  plead  compensation  upon  the  debt  thus 
assigned.  Although,  therefore,  in  the  present  case,  there  was  no  evidence  of  the 
bankrupt's  being  privy  to  the  transaction  between  the  two  defenders,  yet  it  was  too 
dangerous,  in  point  of  precedent,  to  be  supported.  Indeed,  independent  of  the  badness 
of  its  general  ten-[1146]-dency,  it  is  clear,  from  the  whole  circumstances  attending 
this  transaction,  that  the  indorsation  of  the  bills  arose  from  an  apprehension  of 
Marshall's  bankruptcy  ;  and  on  that  account  it  was  an  improper  accommodation  by 
Provan  and  Company  to  Hamilton  and  Company ;  especially  as  the  former  had 
previously  entered  into  an  agreement  with  Marshall,  to  grant  him  their  own  bills  for 
Ids  g)ods,  from  which  they  were  not  entitled  to  depart. 
The  court  "  adhered." 

Lord  Ordiimry,  Henderland. — Act.  Cullen. — Alt.  Corbet. — Clerk,  Sinclair. 

R.  Damdson,  Fol  Die.  v.  3,  p.  56.    Fac,  Col.  No.  95,  p.  212. 


No.  208.  [1150]  Shaw  v.  Hall.     November  17, 1747. 

Apriordisponee,  though  uninfeft,  entitled  to  challenge  a  second  disposition,  followed 

by  infeftment. 

Richardson  merchant  in  Kelso  having  in  his  person  several  adjudications,  whereon 
he  had  not  obtained  infeftment,  when,  in  the  year  1734,  his  affairs  fell  into  disorder, 
conveyed  these  adjudications  to  Gabriel  Hall  his  creditor,  in  security  [1151]  of  what  he 
owed  him ;  and  as  the  law  was  at  that  time  understood  to  stand,  Hall  was  advised  that 
Richardson's  own  right  being  personal,  he  was  effectually  denuded  by  the  disposition ; 
and  accordingly,  without  using  the  precaution  to  obtain  himself  inf ef t  by  the  superior 
apon  the  adjudications,  he  entered  into  possession.  But  the  memorable  decision 
between  Bell  of  Blackwoodhouse  and  Gartshore  *  supervening  in  1737,  Joseph  Shaw 
another  creditor  obtained  from  Richardson,  in  1740,  a  disposition  to  the  same  subjects, 
and  obtaining  himself  infeft  upon  the  adjudications,  and  thereby  acquiring  a  preference 
to  Hall,  as  the  law  now  is  supposed  to  stand  on  the  footing  of  that  decision,  pursued 
an  action  of  mails  and  duties. 

Gabriel  Hall  for  his  defence  pursues  a  reduction  of  Shaw's  right  on  the  act  1696  ;  on 
this  ground.  That  Richardson  was  notour  bankrupt  at  the  date  of  the  disposition  to 
Shaw ;  the  relevancy  whereof  was  contested  by  Shaw  on  this  ground,  that  his  preference 
to  Hall  did  not  arise  from  his  disposition  from  Richardson,  to  which  Hall's  disposition 
as  prior  was  preferable,  but  from  his  infeftment  from  the  superior.     That  being  the 

*  Rem.  Dec.  v.  2,  p.  15,  voce  Competition. 


172  BANKRUPT  MDR.  IIH 

case,  his  infeftment  was  not  reducible  upon  the  act  1696,  as  the  Lords  found  JanuAiy 
1734,  Creditors  of  Scott  of  Blair  contra  Colonel  Charteris,  infra  h,  t. 

Answered,  That  it  might  be  true,  were  Hall's  allegeance  no  other  than  that  Richaid- 
son  the  common  debtor  had  become  bankrupt  within  60  days  of  Shaw's  infeftment, 
the  case  would  not  fall  under  the  act  1696,  as  that  infeftment  flowed  not  from  the 
common  debtor  ;  and  no  more  is  determined  by  that  decision.  But  here  the  allegeance 
is,  that  the  common  debtor  was  bankrupt  at  the  date  of  the  disposition  to  Shaw,  wUcli 
disposition  to  Shaw,  Hall  the  first  disponee  was,  as  creditor  to  the  granter  upon  the 
warrandice,  entitled  to  reduce  on  the  act  1696,  and  the  disposition  to  Shaw  being 
reduced,  the  infeftment  obtained  upon  the  adjudications  fell  of  consequence. 

Which  the  Lords  "  sustained,  and  found  the  reduction  competent." 

Fd,  Die.  V.  3,  p.  57.    KUkerran  (Bankrupt),  No.  7,  p.  53. 


No.  211.  [1154]  Riddel  v.  Creditors  of  Nibue.    February  16, 1782. 

A  disposition  ex  facie  absolute,  with  a  back-bond  bearing,  that  no  price  had  been  paid, 
but  that  the  infeftment  was  to  subsist  as  security  for  debts  due,  and  to  be  acquired 
by  the  disponee,  sustained  to  the  extent  of  debts  contracted,  whether  before  or 
after  infeftment. 

Jamieson,  upon  the  narrative  of  a  price  paid,  disponed  his  lands  of  Langside  to 
Niblie,  absolutely  and  irredeemably ;  and  on  this  disposition  infeftment  followed. 

Of  the  same  date  with  this  disposition,  a  back-bond  was  granted  by  Niblie  to 
Jamieson,  declaring,  that  no  price  had  been  paid  by  him  ;  but  that  the  infeftment  was 
meant  to  subsist  as  a  security  for  certain  debts  of  Jamieson,  then  in  the  person  of  Niblie, 
and  for  such  other  debts  as  NibUe  should  thereafter  transact  with  Jamieson's  creditors. 

Both  Jamieson  and  Niblie  died  soon  after ;  and  their  respective  creditors  having 
transferred  their  debts  to  trustees,  Mr.  Reid,  for  the  creditors  of  Jamieson,  instituted 
an  action  for  setting  aside  the  infeftment.  It  contained,  among  others,  a  conclusion 
for  restricting  the  security  thereby  created,  to  the  debts  due  to  Niblie  [1155]  &t  the  date 
of  the  infeftment,  upon  that  part  of  the  act  1696,  c.  5,  which  annuls  "  infeftments  in 
relief  or  security  of  debts  to  be  contracted." 

The  Lords,  in  respect  this  was  not  an  infeftment  in  relief  or  security,  but  an  absolute 
disposition  to  the  property,  sustained  the  same  to  the  extent  of  the  debts  due  by 
Jamieson  to  Niblie,  at  whatever  time  contracted. 

Reporter,  Lord  Justice  Clerk. — Act.  Ooilvie. — Alt.  Nairne. — Clerk,  Home. 

Craigie.  Fd,  Die,  v.  3,  p.  58.    Fac.  CoL  No.  33,  p.  54. 


No.  212.    George  Pickering  v.  Smith,  Wright,  and  Gray.    January  16,  1788. 

An  heritable  bond  granted  in  security  of  sums  to  be  paid  on  a  cash -account,  found 
ineffectual,  except  as  to  payments  made  prior  to  the  infeftment. 

James  King  granted  to  Smith,  Wright,  and  Gray,  bankers,  an  heritable  bond 
for  £2500 ;  on  which  infeftment  was  taken.  They,  on  the  other  hand,  by  a  separate 
deed,  acknowledged,  "  that  they  had  not  then  paid  the  above  sum ;  but  that  the 
bond  was  intended  as  a  security  for  such  payments  as  they  already  had  made,  or 
should  thereafter  make,  during  the  currency  of  a  cash-account  which  they  had  opened 
in  his  favour." 

King  accordingly  received  from  time  to  time  considerable  sums  ;  but  having  after- 
wards become  bankrupt,  and  disponed  his  estate  to  Pickering,  as  trustee  for  his 
creditors,  the  latter  instituted  an  action  for  reducing  this  heritable  security  ;  and 

Pleaded  :  By  the  statute  of  1696,  cap.  5,  it  is  enacted,  for  the  prevention  of  fraud, 
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"  That  any  disposition,  or  other  right  that  shall  be  granted  for  hereafter,  for  relief  or 
security  of  debts  to  be  contracted  for  the  future,  shall  be  of  no  force  as  to  any  such 
debts  that  shall  be  found  to  be  contracted  after  the  sasine  or  infeftment  following 
on  such  disposition  or  right."  The  security  in  question  having  been  evidently  granted 
for  a  debt  to  be  contracted  "  for  the  future,"  if  it  ever  was  to  exist  at  all,  comes  directly 
under  the  words  of  the  law  :  So  that  it  is  needless,  while  the  expression  is  thus  un- 
equivocal and  clear,  to  enquire,  whether  future  debts,  altogether  indefinite,  may  have 
been  more  especiaUy  the  object  of  the  statute.  Though  in  these  the  danger  of  fraud 
might  be  greater  thkn  in  definite  debts,  the  language  of  the  enactment  proves,  that  it 
was  apprehended  to  exist  in  both.  Accordingly,  the  Court  having  applied  the  statute 
to  indefinite  debts,  in  the  case  of  M'Dowal  contra  Rutherford,  No.  210,  p.  1153,  applied 
it  equally  to  such  as  were  future,  though  definite,  in  that  of  Kinloch  contra  Dempster, 
13th  June  1750,  Rem.  Dec.  v.  2,  p.  233,  voce  Right  in  Security. 

Answered :  Prior  to  the  statute,  it  was  usual  to  give  infeftments  in  security  of 
all  debts  to  be  contracted,  and  of  all  cautionary  obligations  to  be  incurred  in  future. 
By  means  of  these,  not  only  personal  but  real  creditors,  whose  rights  were 
posterior  to  those  infeftments,  could  be  postponed  at  pleasure  :  A  practice  of  a 
[1156]  fraudulent  tendency,  and  as  such  mentioned  by  Lord  Stair,  in  a  passage  (b.  2, 
tit,  3,§  27),  where  the  case  of  the  Creditors  of  Langton  *  is  referred  to  as  an  example, 
and  which  is  thought  to  have  given  occasion  to  the  act  of  Parliament  quoted.  But  the 
present  security,  on  the  contrary,  was  made  for  repayment  of  a  specific  debt,  being  the 
balance  of  a  cash-account,  not  exceeding  £2500 ;  the  onerous  cause  for  granting  which 
security  existed  from  the  time  when  the  defenders  agreed  to  pay  so  much  money.  If  the 
records  were  inspected,  the  estate  would  appear  burdened  to  that  amount ;  but  it  is 
difficult  to  conceive  how  creditors  could  be  thus  ensnared,  or  how  any  loss  could  ever 
result  from  the  discovery  that  in  fact  the  burden  was  of  no  less  extent. 

Beplied :  The  mere  promise  to  advance  money  is  of  no  significance,  as  it  could 
not  af  ord  ground  for  an  action  of  damages. 

Observed  on  the  Bench  :  So  salutary  an  enactment  ought  not  to  be  narrowed  in  its 
construction.  Far  from  introducing  any  iimovation,  it  does  no  more  than  confirm 
the  doctrine  of  our  feudal  law.  The  loan  of  the  money  was  essential  to  the  constitution 
of  the  right  in  question.  But  it  is  absurd  to  conceive  this  right  continually  fluctuating 
between  existence  and  non-existence,  according  as  the  money,  during  the  currency  oi 
the  cash  account,  should  have  been  paid,  repaid,  and  paid  again  ;  the  creditor  being 
of  course  the  vassal  one  day,  the  next  not  so,  the  third  a  second  time  vassal,  and  so 
forth. 

The  Lords  sustained  the  reasons  of  reduction  of  the  heritablebond,  so  far  as  respected 
the  sums  advanced  posterior  to  the  date  of  the  sasine  thereon. 

Reporter,  Lord  Stonbfield. — Act.  Dean  op  Faculty. — Alt.  Blaib. — Clerk,  Home. 

Stewart.  Fd.  Die.  v.  3,  p.  59.    Fac.  Col.  No.  14,  p.  25. 


No,  213.     Creditors  of  Sir  James  Dunbar  v.  Sir  Geobge  Abercromby. 

July  30,  1789. 

An  heritable  security  for  sums  posterior  to  its  date,  but  prior  to  the  delivery  of  it  to 

the  creditor,  found  valid. 

In  autumn  1774,  Sir  Robert  Abercromby,  the  predecessor  of  Sir  George,  having 
agreed  to  advance  £6000,  on  20th  December  ensuing,  to  Sir  James  Dunbar,  upon  a 
Mcunty  over  his  estate  ;  an  heritable  bond  for  that  sum  was  executed  in  the  month 
of  October,  and  in  November  infeftment  followed.  The  bond  and  the  instrument 
of  sasine  were  deposited  in  the  hands  of  a  person  who  was  the  man  of  business  of  both 
thcparties. 

The  money  was  advanced  at  different  times  until  spring  1775,  when  the  sum 

*  See  No.  11,  p.  33,  and  No.  146,  p.  1054.  See  also  Competition  and  Base  Infeft- 
ment. 
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of  £5000  having  been  completely  paid,  the  heritable  security  was  delivered  up  to 
Sir  Robert  Abercromby. 

In  a  competition  of  Sir  James  Dunbar's  creditors,  it  was  objected.  That  as  this 
money  had  not  been  all  advanced  prior  to  the  date,  either  of  the  bond  or  of  the  infeft- 
ment,  they  being  so  far  a  security  for  a  future  debt,  fell  under  the  sanction  of  the 
statute  of  1696,  cap.  5.     And  in  support  of  the  objection  it  was 

[1157]  Pleaded :  The  sum  of  money,  in  security  of  which  the  bond  was  granted 
and  the  infeftment  taken,  not  having  been  paid  for  several  months  posterior  to  the 
date  of  the  latter,  it  was,  in  the  terms  of  the  statute,  as  much  a  future  debt  as  if  the 
payment  had  not  been  made  for  years  after.  In  the  case  of  Kinloch  r.  Dempster, 
Rem.  Dec.  v.  2,  p.  233,  voce  Right  in  Security,  a  preference  claimed  under  an  infeft- 
ment in  security  of  £20,000,  was  restricted  to  £8000,  that  part  of  the  money  which 
only  was  paid  prior  to  its  date  ;  and  in  the  late  case  of  Pickering  contra  Smith,  No. 
212,  p.  1155,  an  infeftment,  in  security  of  money  to  be  drawn  in  consequence  of  a 
cash-credit  with  a  banker,  was  not  sustained. 

Answered  :  If  securities  for  future  debts  had  not  been  precluded,  the  enactment 
of  the  statute  of  1696  respecting  the  sixty  days  prior  to  bankruptcy,  must  have  become 
nugatory,  as  often  as  the  precaution  was  taken  of  having  such  previous  securities 
ready  to  supply  the  place  of  those  prohibited.  But  as  an  artifice  of  this  kind,  the 
security  in  question  could  never  be  employed.  None  of  the  parties  ever  meant  that 
it  should  be  given  or  received  for  any  ruture  debt ;  and  in  fact  it  was  not  delivered 
sooner  than  the  whole  of  the  money  was  paid ;  it  having  been  retained  tiU  then  in 
the  custody  of  the  granter's  agent,  who  happened,  which  is  a  circumstance  of  no 
moment,  to  be  likewise  the  agent  of  the  creditor.  The  delivery  no  doubt  was  posteiior 
to  the  date  of  both  the  bond  and  the  infeftment ;  but  this  was  equally  necessair, 
and  consistent  with  the  regular  practice  of  business.  By  that  practice,  which  is 
essential  to  the  absolute  safety  of  the  creditor,  the  debtor,  before  he  receives  his 
money,  must  have  the  bond  executed,  the  infeftment  taken,  and  the  latter  likewise 
put  on  record  ;  so  that  in  such  cases  it  is  the  date  of  the  delivery  of  the  security  which 
IS  alone  considered. 

The  decision  in  the  case  of  Kinloch  regarded  a  future  and  uncertain  debt ;  the 
ground  of  that  judgment,  as  stated  by  Lord  Ealkerran,  being,  that  neither  the  residue 
of  the  sum  had  been  paid,  nor  the  holder  of  the  security  laid  under  any  such  obUgation 
to  pay  it,  as  could  be  the  subject  of  diligence  to  the  granter  or  his  creditors  ;  Kilkerran, 
voce  Personal  and  Real,  p.  393.*  The  same  observation  is  applicable  to  the  case 
of  Pickering  contra  Smith. 

The  Lord  Ordinary  sustained  the  objection. 

But  a  reclaiming  petition  having  been  presented,  and  afterwards  a  hearing  in 
presence  appointed. 

The  Lords  repelled  the  objection. 

Lord  Ordinary,  Swinton. — Act.  Wight,  et  alii. — Alt.  A.  Abercromby,  et  d%L— 

Clerk,  Gordon. 

Stewart.  Fd.  Die.  v.  3,  p.  60.     Fac.  CoL.  No.  86,  p.  155. 


No.  214.     [1158]  Creditors  of  James  Stein  v.  Newnham,  Everett,  and  Company. 

November  14,  1789. 

Decided  in  conformity  with  Pickering  against  Wright,  &c.,  supra,  p.  1155.     Af&rmed 

on  appeal. 

By  disposition  and  assignation  followed  with  infeftment.  Stein  made  over  to 
Newnham,  Everett,  and  Company,  an  heritable  bond  for  £12,000,  as  "  a  security 
for  the  reimbursement  of  such  sums  of  money  as  should  be  drawn  from  them  by  orders, 
receipts,  accepted  bills,  or  promissory  notes,  for  behoof  of  John  Buchanan  and  Com- 

*  Under  Lord  Karnes's  report  of  the  same  case,  voce  Right  in  Security. 
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pany"  (a  partnership  with  which  Stein  had  a  concern),  in  consequence  of  a  credit 
or  cash-account  which  Newnham,  Everett,  and  Company  was  to  give  to  them. 

Of  this  conveyance,  as  having  been  "  granted  for  security  of  debts  to  be  con- 
tracted for  the  future,"  the  Creditors  of  Stein,  who  had  become  bankrupt,  instituted 
a  reduction  on  the  statute  of  1696. 

On  the  part  of  the  defenders,  the  topic  sometimes  resorted  to,  of  a  supposed 
analogy  between  the  unquestionably  valid  infeftments,  for  relief  of  cautionary 
engagements,  for  real  warranty,  or  for  guaranteeing  the  due  discharge  of  offices  of 
tmst,  and  such  securities  as  are  granted  for  future  debts,  was  insisted  on  ;  an  analogy 
which,  it  was  answered,  fails  in  this,  that  in  all  the  former  instances,  a  debt  is  con- 
Btitated,  but  in  the  last  case  there  is  nothing  but  an  agreement  to  lend  money,  which 
forms  no  debt. 

The  late  decision  of  Pickering  contra  Smith  and  others,  was  particularly  appealed 
to,  as  being  exactly  in  point  for  the  pursuers  ;  to  which  nothing  new  having  occurred 
in  the  argument,  it  is  sufficient  to  refer.     See  No.  212,  p.  1 155. 

The  cause  was  reported  by  the  Lord  President,  as  probationer,  who  observed, 
That  the  extent  of  the  cash-credit  being  inde&iite,  there  was  a  separate  ground  for 
annnlliag  the  conveyance,  agreeably  to  the  judgement  of  the  House  of  Lords  in  1734.* 

It  was  likewise  observed,  that  expediency  could  hardly  be  urged  in  support  of  the 
right  under  reduction,  as  bank-transactions,  being  of  a  momentary  nature,  require 
all  those  expeditious  methods  of  recovering  money  which  personal  securities  admit, 
bnt  which  are  inconsistent  with  the  tedious  process  of  ranking  and  sale,  so  often 
necessary  before  any  benefit  can  be  derived  from  heritable  security. 

The  Lord  Ordinary  having  "  found.  That  the  infeftment  for  security  of  Newnham 
and  Company,  could  not  avail  them  for  any  sums  paid,  or  obligations  undertaken 
by  them,  posterior  to  the  date  thereof," 

The  Court  adhered  to  that  interlocutor ;  but  remitted  the  cause  to  the  Lord 
Ordinary  to  hear  parties  on  the  farther  effect  of  the  objection  of  an  indefinite  burden. 

Lord  Ordinary,  Swinton. — Act.  Maconochie. — Alt.  Hay. — Clerk,  Colquhoun. 

Stewart.  Fol.  Die.  v.  3,  p.  59.     Fac.  Col.  No.  88,  p.  159. 

[1159]  *♦*  The  case  was  appealed, 

25th  February  1791. — The  House  of  Lords  ordered.  That  the  appeal  be  dismissed, 
and  that  the  interlocutors  therein  complained  of  be  affirmed. 

For  Newnham,  Everett,  and  Co.  Appellants,  John  Scott,  W.  Grant. — For  Stein's 
Trustee,  Respondent,  T.  Erskine,  Alex.  Wight,  James  Boswell. 


No.  215.    Creditors  of  John  Brouoh  v.  the  Heirs  of  Robert  Selby.    March  2, 

1791. 

An  heritable  Becurity  in  relief  granted  to  a  cautioner  in  a  cash-credit,  found  effectual 
only  as  to  money  advanced  prior  to  the  infeftment.  Heritable  security,  either 
to  hankers  for  cash-accounts,  or  to  the  cautioners  in  bonds  of  credit,  are  now,  by 
aubsequent  statute,  legal. 

Selby  was  a  joint  obligant  along  with  Brough  in  a  bond  granted  to  a  banker 
for  a  cTwlit  in  a  cash-account,  to  the  extent  of  £500.  Being,  however,  only  a  cautioner, 
Selby  at  the  same  time  obtained  from  Brough  a  bond  of  relief  in  common  form,  and 
a  dlBposition  in  security,  of  a  tenement  of  land  in  Edinburgh,  upon  which  disposition 
ittfeftment  immediately  followed. 

Brough  became  afterwards  bankrupt,  having  previously  operated  on  the  cash- 
credit  to  the  full  amoimt,  though  at  the  date  of  the  infeftment,  nothing  had  been 
orawn  upon  it. 

*  The  case  alluded  to  is,  Creditors  of  Merchiston  v.  Charteris,  mfra  h.  t. 
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Selby  having  paid  the  debt  to  the  banker,  his  heirs  after  his  death,  in  the  com- 
petition of  Brough's  creditors,  claimed  a  preference  in  virtue  of  the  disposition  in 
security.  To  this  the  other  creditors  objected,  That  at  the  date  of  the  infeftment 
no  part  of  the  debt  having  been  contracted,  the  security  was  void  as  having  reference 
to  a  future  debt ;  and  in  support  of  this  objection  they 

Pleaded  :  It  is  established  by  the  decisions  in  the  cases  of  Pickering  contra  Smith 
and  Others,  No.  212,  p.  1155,  and  of  Stein's  Creditors  contra  Newnham  and  OtheiB, 
No.  214,  p.  1 158,  that  heritable  securities  for  money  to  be  advanced  after  their  date, 
in  consequence  of  such  a  cash-credit  as  that  in  question,  fall  under  the  statute  of  1696. 

It  is  true,  that  here  the  disponee  was  not  the  principal  creditor,  but  a  cautioner 
or  creditor  for  relief.  The  difference,  however,  is  immaterial.  The  only  essential 
circumstance  is  the  debt  being  contracted  prior  or  posterior  to  the  security,  on  which 
surely  it  can  make  no  variation,  whether  the  claim  under  the  security  be  made  in  the 
one  character  or  in  the  other.  If  the  contracting  of  the  debt  be  subsequent  to  the 
infeftment,  the  last  will  be  equally  unavailing  to  a  creditor  for  relief  as  to  a  principal 
creditor.  Nor  is  there  any  ambiguity  as  to  the  nature  of  the  debt,  for  relief  of  which 
the  cautioner  becomes  a  creditor.  For  as  upon  the  money  being  advanced,  and  not 
sooner,  the  principal  debt  arises  to  the  principal  creditor ;  so  at  the  same  instant, 
the  accessory  debt  arises  to  the  cautioner,  as  creditor  for  relief.  Before  the  actual 
advance  of  the  money,  he  is  not  more  to  be  [1160]  considered  as  such,  than  the  advancer 
of  it  was  to  be  regarded  as  principal  creditor  ;  for  it  does  not  stamp  either  of  them 
with  the  character,  that  they  have  come  under  obligations  to  do  what  is  future,  the 
one  in  advancing  the  money,  the  other  in  becoming  surety  for  such  advance. 

Answered  :  Such  securities  for  relief  of  cautioner  in  cash-credits  are  in  practice 
extremely  common ;  ♦  nor  do  they  seem  less  agreeable  to  law  that  those  granted 
to  cautioners  for  persons  obtaining  offices  of  trust,  with  respect  to  the  validity  of 
which  however  no  doubt  can  be  entertained.  There  is  not  an  argument  which  can 
be  urged  for  supporting  an  heritable  security  in  either  of  the  cases,  that  does  not 
apply  with  equal  force  to  the  other. 

It  has  been  said,  that  before  the  money  was  actually  advanced  there  was  no  exist- 
ing debt,  nor  any  room  for  a  security  in  reUef.  But  it  is  plain,  that  the  cautioner 
had  previously  come  under  an  effectual  obligation  to  be  responsible  for  the  debtor's 
operations  on  the  cash-credit,  while  over  these  he  possessed  no  means  of  controul ; 
against  which  obligation,  therefore,  he  was  entitled  to  present  relief,  so  that  it  cannot 
be  regarded  as  a  future  debt. 

The  cases  of  Pickering  and  of  Newnham,  as  they  related  to  securities  obtained 
by  the  creditor,  afford  not  any  precedent  for  the  present,  which  respects  a  cautioneir. 

The  Lord  Ordinary  pronounced  this  interlocutor  :  "In  respect  that  in  the  bond 
of  relief  John  Brough,  the  principal  debtor,  is  bound  to  relieve,  free,  and  harmless 
keep,  Robert  Selby,  the  cautioner,  from  the  payment  of  the  contents  of  the  bond  of 
credit,  and  for  that  effect  to  deliver  it  up  to  him  cancelled,  or  report  a  valid  discharge 
thereof,  duly  registered,  against  the  term  of  Whitsunday  then  next ;  repels  the  objec- 
tion." 

On  advising,  however,  a  reclaiming  petition,  with  the  answers. 

The  Lords  altered  this  interlocutor,  and  found,  "  That  the  heirs  of  the  deceased 
Robert  Selby  are  only  preferable,  in  virtue  of  his  infeftment,  for  the  sums  they  can 
instruct  to  have  been  advanced  at  the  date  of  the  said  infeftment." 

Lord   Ordinary,   Dreghorn. — For  the  Creditors,  Cullbn. — Alt.   Abbrcromby.— 

Clerk, — MrrcHELSON. 

StewaH,  Fol,  Die.  v.  3,  p.  59.    Foe.  Col.  No.  171,  p.  351. 

*  A  variety  of  late  instances  were  produced  from  the  register  of  sasines.  • 
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No.  217.     [1163]  William  Keith,  Trustee  for  the  Creditors  of  John  Syme  v.  John 

Maxwell.    July  8, 1795. 

A  debtor  disponed  his  estate  absolutely,  under  a  back-bond  to  redispone,  upon  pay- 
ment of  the  debt.  The  extent  of  the  debt  came  to  be  notour,  by  means  of  an 
action  in  Court  regarding  it.  Being  rendered  bankrupt ;  found  he  could  not 
discharge  the  back-bond,  so  as  to  diminish  the  reversion,  to  the  prejudice  of  his 
creditors. 

On  a  settlement  of  accounts  between  Mr.  Constable  and  the  late  John  Syme, 
writer  to  the  signet,  his  agent,  there  was  a  balance  of  £6000  against  the  latter,  for 
which  it  was  concerted,  that  he  should  grant  a  bond  to  John  Maxwell,  one  of  Mr. 
Constable's  commissioners,  which  he  accordingly  did,  on  the  3d  December  1779. 

MaxweU,  a  few  days  after,  granted  a  back-bond  to  Mr.  Constable,  declaring, 
that  the  bond,  though  ex  facie  simply  in  his  favour,  was  truly  granted  to  him  in  trust 
ior  Mr.  Constable. 

And  on  the  same  3d  December  1779,  Syme  likewise  granted  an  absolute  and 
in«deemable  disposition  of  the  lands  of  Bamcailzie,  and  others,  to  Maxwell ;  who, 
on  the  other  hand,  on  the  6th  of  that  month,  granted  a  back-bond  to  Syme,  declaring, 
that  the  disposition  was  granted  only  in  security  of  the  bond  for  £6000  ;  and  there- 
fore he  obliged  himself,  whenever  it  was  paid,  to  redispone  the  lands  to  Syme. 

Maxwell  was  infeft  on  the  disposition,  17th  February  1781 ;  and  his  sasine  re- 
corded 17th  April  thereafter.  But  Syme,  till  his  death,  remained  in  possession  of 
the  house  and  parks  of  Bamcailzie. 

[1164]  Soon  after  this  transaction,  Syme's  affairs  fell  into  disorder  ;  and  on  12th 
Jane  1781,  he  was  obliged  to  retire  to  the  sanctuary. 

Upon  this,  one  of  his  creditors  brought  a  reduction  of  the  disposition  and  infeft- 
ment  in  favour  of  Maxwell ;  and  in  this  process,  in  which  the  pursuers  ultimately 
failed,  the  back-bond,  granted  by  Maxwell  was  produced,  and  the  whole  transaction 


The  whole  debts  on  which  the  diligence  against  Syme  had  proceeded,  were  after- 
wards paid,  and  he  continued  till  his  death  to  do  business  on  a  narrow  scale,  but  he 
was  never  again  solvent. 

Maxwell  having,  on  31st  December  1788,  become  cautioner  for  Syme  in  a  cash- 
accoimt  for  £500,  the  latter,  of  the  same  date,  executed  in  his  favour  a  bond  of  relief, 
in  which  he  narrated  the  disposition  granted  by  him  to  Maxwell,  and  the  back-bond 
he  had  received  from  him ;  and  declared,  that  the  said  disposition  should  subsist 
not  only  in  security  to  Mr.  Constable,  of  his  debt  of  £6000,  but  also  in  security  to 
Maxwell  himself,  for  the  consequences  of  his  cautionary  obligation ;  and  to  that 
extent,  he  discharged  the  back-bond. 

MaxweU  having,  after  Syme's  death,  paid  a  large  balance  due  on  the  cash-account, 
he  daimed  a  preference  for  it  over  the  subjects  contained  in  Syme's  disposition,  in 
Tiitae  of  the  restriction  of  his  own  back-bond. 

The  trustee  for  Syme's  creditors  brought  a  reduction  of  his  security  on  the  act 
1696,  c.  5 ;  1st,  Because  the  restriction  of  the  back-bond  was  obtained  several  years 
after  Syme  had  been  rendered  bankrupt ;  2dly,  Because  it  was  granted  in  security  of 
a  future  debt. 

In  defence.  Maxwell 

Pleaded  :  Syme's  bond  of  relief  being  of  the  same  date  with  the  bond  of  credit, 
the  defender's  debt  is  a  novum  ddntum,  to  which  the  act  1696  does  not  apply. 

Neither  does  his  security  fall  under  that  statute,  as  being  for  a  debt  to  be  contracted 
in  future.  It  arises  from  an  absolute  disposition,  qualified  by  a  back-bond ;  and 
Becurities,  although  for  future  debts,  when  taken  in  that  shape,  are  not  affected  by 
it ;  16th  February  1782,  Riddel  v.  Creditors  of  Niblie,  No.  211,  p.  1154. 

Besides,  it  is  not  the  disposition  and  infeftment  which  is  now  sought  to  be  reduced, 
b^t  the  restriction  of  the  defender's  back-bond,  which  being  a  personal  deed,  in  no 
slwpe  falls  under  the  act  1696,  the  enactments  of  which  are  diirected  only  against 
infeftments  in  security  of  future  debts. 

Answered :  An  absolute  disposition,  qualified  by  a  back-bond,  is  supported ; 
because,  ex /ocie  of  the  records,  the  disponer  is  wholly  divested  of  the  property,  and  no 
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creditor  will  contract  with  him  on  the  faith  of  it.  But  this  will  not  hold  in  the  present 
case,  where  Syme  was  not  only  allowed  to  remain  in  the  house'of  Barncailzie,  but  when 
the  back-bond,  before  the  defender  obtained  the  restriction  of  it,  had  been  jndiciallj 
produced,  which  made  it  publicly  known  that  the  lands  were  held  in  security  only  iw 
a  specific  debt  of  £6000,  and  that  the  re-[1165]-ver8ionary  value  still  belonging  to  Syma 
himself,  was  consequently  a  fund  on  which  his  creditors  might  rely  for  payment. 

Besides,  as  the  defender  originally  held  the  infeftment  solely  in  trust  for  Mr. 
Constable,  he  could  not  invert  the  nature  of  his  right,  so  as  to  make  it  a  secmity  for 
a  private  debt  of  his  own,  to  the  prejudice  of  Sjrme's  other  creditors,  especially  after 
his  bankruptcy,  as  from  that  time  he  was  not  entitled  to  give  partial  preferences. 

Replied  :  As  the  disposition  and  infeftment  were  sustained  in  the  process  where 
the  restriction  of  the  back-bond  was  produced,  the  defender,  so  far  from  conceiving 
himself  to  be  put  in  mala  fide  by  it,  was  confirmed  in  the  belief  that  he  was  safe  m 
accepting  the  security  which  that  right  afforded.  If  Syme's  other  creditors  discovend 
his  reversionary  interest  by  means  of  that  action,  they  ought,  if  they  counted  upon  it, 
to  have  immediately  secured  it,  by  inhibiting  Sjrme,  or  adjudging  the  back-bond. 

Neither  will  it  avail  the  pursuer,  that  the  infeftment  was  originally  granted  only 
in  security  of  a  debt  due  to  Mr.  Constable.  The  defender,  from  the  beginning,  hid 
an  unqualified  feudal  right  to  the  lands  in  his  person.  Mr.  Constable's  interest  was 
secured  by  a  separate  back-bond  from  him,  which  he  might  have  destroyed  without 
the  consent  of  Syme  or  his  creditors.  Syme  might  have  sold  the  lands  to  the  defender ; 
and  if  he  had  done  so,  the  sale  would  have  been  completed  by  a  simple  discharge  of 
the  back-bond.  And  if  a  total  discharge  of  it  would  have  effectually  vested  him  witli 
the  full  property,  the  discharge  which  he  obtained,  must  give  him  an  effectual  right, 
corresponding  to  its  extent. 

The  Lord  Ordinary,  "  in  respect  that  the  bond  of  relief  1788,  discharging,  pro  tatUo, 
the  former  back-bond,  was  granted  unico  covUextu  with  the  bond  of  credit  for  £500  to 
Sir  William  Forbes  and  Company,  found,  That  the  foresaid  deed  is  not  struck  at  by 
the  first  clause  in  the  statute  1696  ;  and  in  respect  that  the  deed  3d  December  1779, 
is,  ex  facie,  an  absolute  and  irredeemable  disposition  of  the  lands,  but  qualified  br 
a  relative  back-bond,  found,  That  that  disposition  and  infeftment  does  not  fall  under 
the  second  clause  of  the  statute  1696,  but  must  subsist  in  favour  of  Mr.  Maxwell,  until 
he  is  relieved  of  his  engagements  for  Mr.  Syme,  whether  prior  or  posterior  to  the  date 
of  the  infeftment ;  and,  therefore,  upon  the  whole,  assoilzied  Mr.  Maxwell  from  tiie 
reduction." 

On  considering  a  reclaiming  petition  and  answers,  the  Court,  thinking  the  case 
attended  with  difficulty,  ordered  memorials. 

When  the  cause  came  to  be  advised,  it  was 

Observed  on  the  Bench  :  After  the  judicial  production  of  the  back-bond,  it  wm 
just  as  well  known  to  Syme's  other  creditors,  that  the  disposition  was  granted  solely 
for  the  purpose  of  securing  Mr.  Constable's  debt,  as  if  a  clause  to  that  purpose  had 
appeared  in  gremio  of  it.  From  thenceforward,  therefore,  the  disposition  is  to  be 
considered  in  no  other  light  than  as  a  security ;  and,  consequently,  Mr.  Constable 
himself  could  not  have  covered,  by  means  of  it,  any  future  advances  he  might  have 
made  to  Syme,  and  far  less  could  the  defender,  whose  only  [1166]  interest  in  the 
disposition  was  in  the  character  of  Mr.  Constable's  trustee.  The  restriction  of  the  back- 
bond, therefore,  falls  to  be  reduced,  and  that  without  at  all  infringing  on  the  doctrine 
fixed  by  the  case  of  Riddel  v.  Nibblie. 

The  Court,  accordingly,  by  a  considerable  majority,  "  reduced,  decerned,  and 
declared  in  terms  of  the  libel,  in  so  far  as  respects  the  security  therein-mentioned, 
granted  in  favour  of  John  Maxwell." 

And  on  advising  a  reclaiming  petition  and  answers,  they  unanimously,  "  adhered." 

Lord    Ordinary,    Justice-Clerk. — Act.    Rolland,    Hay,    Morison. — Alt.    Geo. 
Fergusson,  Mat.  Ross. — Clerk,  Prinqle. 

Davidson,  Fol,  Die,  v.  3,  p.  58.    Fac.  Cd,  No.  182,  p.  431. 
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No.  237.     [1199]  Mr.  Alexander  Sutherland,  and  Others,  Arresters  v.  The  other 
Creditors  of  Mr.  David  Watson.    July  3, 1724. 

k  hankrupt  disponed  his  subject,  taking  the  bond  for  the  price  payable  to  his  creditors, 
with  the  proviso^  that  they  should  accept  of  certain  funds,  in  full.  Before  the 
creditors  had  accepted,  arrestments  were  used  in  the  hands  of  the  debtor  in  the 
bond.  In  a  competition,  the  arresters  were  preferred.  The  Lords  specially 
mentioned  their  ratio  decidendi,  viz.  that  the  bond  was  conditional,  depending 
on  the  acceptance  of  the  creditors.  Had  the  bond  been  simple,  and  to  the 
creditors  equally,  they  would  have  been  preferred. 

Mr.  Wataon  having  sold  his  office  in  the  Bill-Chamber  to  Mr.  Robertson,  upon 
the  27th  of  August  1723,  he  took  a  bond  for  the  price  thereof  payable  to  his  creditors, 
"  according  to  the  respective  sums  due  to  them,  as  in  a  former  disposition  of  his 
effects,  2d  May  1723,  or  as  they  should  be  ranked  by  the  Lords  of  Session."  And  the 
bond  contained  a  provision.  That  "  the  creditors  should  accept  of  the  funds  conveyed 
to  them  by  the  first  disposition,  and  what  should  accrue  to  them  by  the  bond,  in  full 
of  all  their  debts ;  and  also  with  this  provision.  That  if  any  of  the  creditors  should  use 
diligence  for  incarcerating  Mr.  Watson,  or  should  decline  or  neglect  to  testify  in  writing 
to  Mr.  Robertson  or  Mr.  Watson,  their  agreeing  to  the  above-mentioned  condition 
betwixt  and  Candlemas  then  next,  such  creditor  should  lose  his  share  of  the  sum 
contained  in  the  bond,  and  which  should  accresce  to  the  creditors  agreeing  to  the 
eondition." 

The  disposition  to  which  this  bond  referred,  was  to  all  his  creditors  therein -named, 
of  his  whole  estate  heritable  and  moveable,  and  of  the  half  of  the  dues  of  the  said 
office,  reserving  the  other  half  for  the  subsistence  of  himself  and  family ;  but  the 
disposition  was  also  clogged  with  a  froviaOy  '*  That  if  any  creditors  did  diligence  by 
arrestment  and  adjudication  or  otherwise  (without  the  consent  of  the  other  creditors, 
or  major  part  of  them),  then  the  creditors  so  doing  diligence  should  forfeit  their  right  in 
the  subject  disponed,  and  the  same  should  accresce  to  the  other  concurring  creditors." 
Within  sixty  days  of  the  date  of  these  deeds,  Mr.  Watson  became  notour  bankrupt 
in  the  terms  of  the  act  1696  ;  and  Mr.  Sutherland  and  others  of  the  creditors  did  not 
accept  of  these  conveyances,  but  arrested  the  price  of  the  office  in  Mr.  Robertson's 
hand,  and  they  craved  to  be  preferred  thereto  as  the  first  arresters. 

It  was  argued  for  the  other  creditors.  That  Mr.  Watson  having  taken  the  bond 
in  question,  payable  directly  to  his  creditors,  equally  among  them,  it  was  the 
Q200]  8&me  thing  as  if  he  had  granted  an  assignation  of  the  bond  in  favour  of  his 
creditors,  and  the  same  had  been  intimated  to  the  debtor  of  that  date,  which  being 
prior  to  the  arrestments,  he  was  fully  denuded  of  that  debt  in  their  favour ;  and 
therefore  a  subsequent  arrestment  by  one  or  more  of  them  could  not  deprive  the 
creditors  of  their  prior  jus  qucesitum,  2do,  As  such  a  conveyance  was  agreeable  to 
all  the  rules  of  equity,  so  it  was  not  reducible  upon  either  of  the  acts  1621  or  1696  ; 
for  there  being  no  diligence  used  at  the  instance  of  the  arresters,  before  the  granting 
of  the  bond,  they  could  not  subsume,  in  terms  of  the  act  1621,  that  there  was  any 
partial  preference  made  in  prejudice  of  their  more  timely  diligence  :  And,  as  to  the 
act  1696,  it  only  annuls  such  deeds  as  are  granted  to  a  bankrupt's  creditors,  in  pre- 
ference to  other  creditors ;  but  by  this  bond,  no  preference  is  given  to  one  creditor 
more  than  another,  but  all  are  equally  brought  in. 

It  was  answered  for  the  arresters.  That  the  bond  in  question  was  taken  payable 
to  the  creditors  as  they  should  be  ranked  by  the  Lords  of  Session  ;  which  supposed 
that  the  price  was  affectable  by  diligence,  there  being  no  other  form  of  ranking  before 
them  but  in  the  course  of  diligence,  which  the  arresters  having  first  used,  they  were 
(even  by  the  quality  in  the  bond)  the  preferable  creditors.  2do,  There  was  a  pro- 
vifljon  in  the  bond,  that  the  creditors  should,  betwixt  and  a  certain  time,  declare 
their  acceptance  of  their  proportion  of  the  subjects  in  the  disposition  and  bond,  as 
in  fall  of  their  debts :  From  which  it  was  argued,  that  till  the  acceptance  was  declared, 
Mr.  Watson,  who  was  possessed  of  the  bond,  might  have  altered  it ;  so  that  the  subject 
was  still  in  his  power,  and  the  arresters  having  affected  it,  they  carried  the  right  to 
the  sum,  which  was  still  in  bonis  of  Mr.  Watson  till  the  acceptance.  3tio,  The  act 
1696  disables  a  bankrupt  from  doing  any  thing  to  the  prejudice  of  his  creditors,  and 
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consequently  lie  cannot  even  deprive  them  of  the  chance  of  their  diligence ;  for  as 
creditors  are  not  obliged  to  accept  of  any  voluntary,  grant,  but  are  at  liberty  to  urn 
diligence,  if  the  bankrupt  were  allowed  to  rank  them  equally,  it  would  deprive  then  i 
of  the  preference  they  might  gain  to  themselves.  4to,  The  bond  and  disposition  wen 
so  qualified  and  clogged  by  the  clauses  above  mentioned,  that  the  creditors  neitlier 
could  nor  were  obliged  to  accept  of  them  :  There  was  a  direct  preference  given  to 
some  of  the  creditors  beyond  others,  by  the  provisions  in  the  bond  and  dispositimi; 
for  by  these,  such  creditors  as  did  diligence,  or  did  not  accept  betwixt  and  a  certua 
term,  were  to  lose  their  right,  and  that  accresced  to  the  accepters,  which  was  just  al 
one  as  if  he  had  disponed  to  a  few  of  his  creditors,  leaving  out  the  rest. 
The  Lords  preferred  the  arresters. 

Reporter,  Lord  Cullen. — Act.  Boswbll  &  Falconer. — Alt.  Hay  &  R.  Craigeb.— 

Clerk,  Dalrymple. 

Fd.  Die.  V.  1,  p.  85.    Edgar ^  p.  63. 


No.  246.      [1210]  GrRANT  V.  CuNNiNGHAME,  Trustee  for  the  Creditors  of  the  Incor- 
poration OF  Shoemakers  in  Canongate.    June  5,  1747. 

The  Incorporation  of  Shoemakers  of  Canongate  having  become  solvent,  granted 
a  general  disposition  in  favour  of  their  creditors.  A  creditor  dissatisfied,  attempted 
to  reduce  it  on  the  act  1696.  Found,  that  as  a  body  corporate  was  incapable  of 
personal  diligence,  and  equivalents  were  inadmissible,  the  act  was  inapplicable ; 
therefore  the  disposition  was  good  at  common  law ;  although  some  small  dues 
of  entries  were  reserved  ;  this  being  necessary  for  the  future  existence  of  the 
society. 

It  being  discovered  in  1743,  that  the  Incorporation  of  Shoemakers  in  Canongate 
was  utterly  insolvent,  it  was  proposedjby  the  Incorporation,  and  agreed  to  by  the 
generality  of  the  creditors,  for  saving  the  expence  of  diligence,  that  the  Incorporation 
should  dispone  the  whole  effects  they  were  then  possessed  of,  to  their  creditors,  equally 
among  them,  to  be  accepted  in  full  satisfaction  of  their  debts.  And  accordmgly, 
on  14th  May  1743,  a  disposition,  proceeding  on  the  narrative  of  the  said  proposals 
being  accepted  of,  was  granted  by  the  Incorporation  to  Ninian  Cunninghame,  as 
trustee  for  the  whole  creditors,  all  particularly  named,  of  all  and  sundry  their  effects, 
heritable  and  moveable,  to  be  disposed  of  by  the  trustee,  and  applied  for  payment 
and  satisfaction  of  the  creditors,  according  to  their  respective  interests,  but  declaring 
the  trustee  to  be  liable  for  his  intromissions  only,  and  not  for  omissions ;  and  this 
disposition  was  of  the  same  date  intimated  to  the  tenants  of  the  tenements. 

On  the  16th  May  1743,  Thomas  Grant,  one  of  the  creditors,  repudiating  the  dis- 
position, used  arrestment  in  the  hands  of  the  said  tenants,  and  pursued  a  furthcoming 
before  the  Sheriff  ;  which  being  brought  by  advocation  before  the  Lords,  he  repeated 
a  reduction  of  the  disposition  on  the  following  grounds  :  Imo,  As  fraudulent  on  the 
act  1696  ;  and  certain  circumstances  were  insisted  on  as  equivalent  to  the  particular 
requisites  in  that  statute  for  inferring  bankruptcy.  At  least  2do,  As  fraudulent 
upon  the  common  law ;  and  separatim,  as  containing  special  clauses  with  which  no 
creditor  was  obliged  to  comply,  viz.  The  creditors  being  obliged  to  accept  of  their 
dividend  in  satisfaction,  and  the  trustees  being  declared  free  of  omissions. 

Upon  the  first,  the  Lords  were  clear,  that  no  reduction  could  lie  upon  the  act 
1696,  as  the  Incorporation,  a  body  politic,  was  not  capable  of  the  personal  diligence 
requisite  by  that  statute,  and  that  no  equivalent  circumstances  are  ever  admitted 
to  bring  a  debtor  under  the  description  of  it :  And  were  no  less  clear,  that  as  a  reduction 
at  common  law  had  no  other  effect  than  to  bring  in  all  the  creditors  equally,  there 
could  lie  no  reduction,  at  common  law,  of  a  disposition  which  gave  the  creditors  the 
very  same  thing  which  they  could  obtain  by  the  reduction ;  and  so  the  Lords  have 
uniformly  found,  and  lately  in  the  case  between  Snodgrass  and  the  other  Creditors 
of  Beat,  No.  245,  p.  1209. 
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Upon  the  other  points,  had  the  case  been  of  a  disposition  by  a  man  to  his  creditors, 
the  objection  would  have  been  good,  that  a  creditor  could  not  be  bound  to  accept 
of  his  dividend  in  satisfaction.  But,  as  in  the  case  of  an  Incorporation,  there  could 
be  no  other  future  acquisition,  but  what  might  arise  from  the  trifling  upsets  of  new 
intrants,  which  was  said  to  be  no  more  than  sevenpence  from  each  intrant,  as  it  was 
too  inconsiderable  to  be  thought  of,  so  no  such  upset-money  [1211]  was  ever  to  be 
erpect«d,  and  consequently  the  Incorporation  would  in  efEect  end  or  die  out  with 

i  the  present  members,  if  these  small  contributions,  for  the  use  of  their  poor,  were  to 
be  for  ever  mortgaged  for  the  use  of  the  creditors.  And  as  to  trustees  being  declared 
free  of  omissions,  the  Lords  seemed  not  to  approve  of  their  former  decision,  in  the  case 
of  the  Creditors  of  Ouchtertyre,  mentioned  m  No.  245,  p.  1209,  where  it  was  found, 
on  that  very  ground,  that  the  trustee  was  declared  free  of  omissions,  that  the  creditors 

[  were  not  bound  to  accept.  They  now  considered  such  clauses  to  be  common  and 
ordinary  in  trust-rights,  and  that  no  trustee  will  be  found  who  will  accept  on  other 
terms ;  and  that  the  trust  may  be  transferred  to  another  where  he  is  observed  not 
to  act  carefully. 

And,  on  these  considerations,  the  Lords  "  sustained  the  disposition,  and  preferred 
the  trustee  to  the  arrester."    See  Society. 

Fol,  Die.  V.  3,  p.  66.    KUkerran  (Bankrupt),  No.  6,  p.  52. 


No.  250.    [1214]  William  Wilson  and  The  Creditors    of    Robert  Baillie  v. 
Neil  M'Vicar.    February  18, 1762. 

A  disposition,  although  containing  extraordinary  powers  and  conditions,  sustained 
to  the  efEect  of  giving  the  creditors  at  large  right  to  the  funds,  and  preventing 
the  separate  diligence  of  an  individual  creditor.     See  the  note. 

Robert  Baillie,  merchant  in  Edinburgh,  having  become  bankrupt,  a  very  numerous 
meeting  of  his  creditors  was  held,  who  resolved  to  concur  in  joint  measures. 

At  another  general  meeting  of  his  creditors,  Robert  Baillie  executed  a  general 
disposition  of  all  his  effects,  heritable  and  moveable,  containing  a  special  assignation 
oi  aU  the  different  debts  due  to  him,  in  favour  of  a  trustee,  for  behoof  of  all  his  creditors. 
In  consequence  of  which,  William  Wilson,  who  was  the  trustee  named,  entered  to 
tie  possession  of  the  subject. 

After  this,  Neil  M'Vicar,  one  of  Robert  Baillie's  creditors,  who  had  not  acceded 
to  joint  measures,  nor  to  the  trust-disposition,  laid  on  an  arrestment  in  the  hands 
of  the  trustee ;  upon  which  a  competition  ensued  betwixt  him  and  the  acceding 
creditors. 

Objected  for  Neil  MTicar:  The  trust-disposition  contains  sundry  extraordinary 
powers :  The  Court  have  often  found  dispositions  by  a  bankrupt  to  a  trustee,  for 
behoof  of  all  his  creditors,  insufficient  to  interpel  the  diligence  of  dissenting  creditors. 

[1215]  Answered  for  the  creditors  :  Supposing  the  present  disposition  not  to  be 
good  as  a  disposition  to  a  trustee,  and  containing  extraordinary  powers  ;  yet  still  it 
maj  stand  good  as  a  disposition  to  all  the  creditors  ;  the  effect  of  which  will  be,  that 
the  trustee's  right  will  fall ;  but  the  disposition  itself  will  stand  good,  so  as  to  bring 
in  all  the  creditors  equally,  according  to  the  preference  of  their  several  rights  and 
diligences,  and  so  as  to  interpel  particular  creditors  from  taking  separate  diligences 
for  the  future. 

Justice  and  equity  demand,  that  the  disposition  should  be  sustained  to  this  effect ; 
for,  iu  the  nature  of  things,  it  is  fair  and  just,  that,  if  a  man  has  not  funds  to  pay  all 
his  creditors,  he  should  surrender  all  the  property  he  has,  to  be  divided  in  proportion 
to  their  several  rights.  And,  on  the  other  hand,  nothing  can  be  more  unreasonable, 
or  inconsistent  with  the  principles  of  justice,  than  an  unequal  and  unproportioned 
diTision  of  a  bankrupt's  funds  ;  that  after  a  debtor  is  reduced  to  the  state  of  bank- 
ruptcy, his  creditors  should  strive  to  get  the  start  of  one  another  by  a  sort  of  legal 
scramble  for  his  effects,  and  that  the  diligences  of  the  law  should  be  used  as  engines 
for  an  advantage  plainly  unequal  and  unjust. 
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Though  the  right  of  the  trustee  shall  fall,  the  execution  of  such  a  disposition 
sustained  will  be  easy.  As  no  creditor  will  be  allowed  to  do  diUgence  for  his  se] 
behoof,  contention,  confusion,  and  ezpence  will  be  avoided.  On  the  other 
any  one  creditor  wanting  to  have  the  bankrupt's  subjects  turned  into  money 
the  common  behoof,  may  bring  a  multiple  poinding  in  the  name  of  the  trustee, 
upon  the  dependence,  can  in  course  obtain  a  sequestration,  and  get  a  factor  appoint 
by  the  Lords,  who  is  bound  to  do  diligence,  and  administrate  according  to 
wise  and  useful  rules  established  by  authority  of  the  Court.  And,  in  the  Bame  manno^ 
in  order  that  the  heritable  subject  may  be  turned  into  money,  any  one  creditof 
may,  on  a  disposition  compleated  by  infeftment,  bring  a  ranking  and  sale;  or 
he  may  adjudge,  and,  on  that  adjudication,  a  sale  may  proceed. 

"  The  Lords  found.  That  Neil  M'Vicar  is  not  entitled  to  be  preferred  upon  Ui 
arrestment." 

Act.  Burnet,  Lockhart. — Alt.  Garden,  Jo.  Dalrymple. 

FoL  Die.  V.  3,  p.  64.    Fac.  Col.  No.  80,  p.  177. 


No.  259.     [1228]  Patrick  Grant  v,  Alexander  Duncan.    January  29, 1717. 

An  heritable  bond  was  granted  for  ready  money  paid  some  time  before  bankruptcy, 
but  upon  which  sasine  was  not  taken  till  within  the  60  days.  The  Lords  found 
the  bond  was  to  be  considered  as  of  the  date  of  the  sasine,  and  therefore  null  as  to 
the  point  of  bankruptcy,  but  without  prejudice  to  the  personal  obligation. 

Patrick  Grant,  being  a  creditor  to  Alexander  Hamilton,  did  raise  a  declarator 
of  bankrupt  against  the  said  Alexander,  and  Alexander  Dimcan,  who  had  obtained 
an  infeftment  of  annualrent  in  the  bankrupt's  lands,  within  60  days  before  he  fled ; 
and  after  probation,  the  qualifications  of  the  act  of  Parliament  were  found  proven. 

It  was  alleged  for  Alexander  Dimcan  :  The  act  of  Parliament  did  not  concern 
his  case  ;  because  the  ground  of  his  infeftment  is  not  a  bond  granted  in  payment  or 
satisfaction  of  any  preceding  debt,  but  is  an  heritable  bond  granted  for  money  bona  fide 
lent  and  paid  down  by  the  defender's  father,  when  the  common  debtor  was  in  suflicient 
credit,  though  some  time  after  he  broke  suddenly. 

It  was  answered  for  the  pursuer  :  The  fact  is  as  follows.  The  defender's  heritable 
bond  is  upon  the  21st  of  June  1709  ;  the  pursuer  finding  nothing  on  record  against 
the  commoh  debtor,  became  creditor  in  the  sum  of  £422  the  first  of  August  thereafter, 
and  infeftment  followed  upon  the  defender's  debt  the  13th  of  October ;  Hamilton  broke 
in  the  month  of  November  thereafter  ;  and  the  pursuer  did  prosecute  diligence  upon 
his  debt  without  delay  :  and,  from  that,  Imo,  alleges,  that  the  defender  is  in  the  case 
of  the  act  of  Parliament,  in  as  far  as  his  infeftment  is  taken  within  a  month  of  the 
common  debtor's  flying :  2do,  The  infeftment  is  for  further  security  of  the  personal 
obligement  to  pay,  and  so  is  in  the  precise  words  of  the  act,  which  provides,  that  all 
voluntary  deeds  by  dyvors,  at,  or  after  their  becoming  bankrupt,  or  within  the  space 
of  60  days  before,  in  favour  of  any  of  their  creditors,  for  satisfaction  or  further  secuntj 
in  preference  to  other  creditors,  shall  be  void  and  null :  3tio,  His  case  is  in  the  meaning 
and  reason  of  the  law,  which  was  to  prevent  the  frauds  of  sinking  debtors,  that  it  should 
not  be  in  their  power  to  favour  a  creditor  in  meditatione  fugm ;  and  that  creditors 
keeping  up  their  precepts  of  sasine,  whereby  others  finding  no  real  diligence  might  be 
induced  to  lend,  should  be  reckoned  to  have  contracted  with  their  debtors  only  at  the 
dates  of  their  sasines ;  and  if  the  granting  of  original  bonds  would  elude  the  act,  there 
would  be  no  difliculty  to  get  friends  to  advance  the  money,  and  get  new  securities,  or 
creditors  might  retire  their  former  securities,  and  take  new  original  bonds.  And 
albeit  the  act  does  speciaUy  provide  against  that  practice,  yet  co-creditors  would  not 
know  the  fact  of  retiring  former  debts,  nor  have  any  mean  of  probation,  but  the  parties 
oath,  which  proves  oft  times  dangerous ;  besides  such  original  debts  might  be  assigned 
to  third  parties  ignorant  of  the  facts,  and  thereby  the  act  eluded. 

It  was  replied  :  The  act  was  not  intended  to  be  a  snare  to  creditors  laying  down 
their  money  bona  fide,  who  can  never  be  presumed  to  deal  fraudulently ;  but  was 
intended  against  creditors  transacting  former  debts  for  new  securities,  or  accepting  of 
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ooiToboratdonfi ;  and  the  defender  is  neither  in  the  words  nor  meaning  of  the  act.     The 

words  of  the  act  provide  against  payment  or  further  security  of  creditors,  that  is  to  be 

understood  anterior  creditors  ;  for  an  original  bond  is  not  [1229]  said  to  be  granted  to 

a  creditor,  but  he  who  lends  the  money  becomes  creditor  by  the  bond.     2do,  Though 

ike  sasine  be  taken  within  60  days,  in  that  case  the  act  only  provides  that  the  bond  shall 

be  reckoned  of  the  same  date  with  the  sasine  ;  but  still  it  is  an  original  bond  for  money 

truly  paid  bona  fide,    3tio,  Neither  is  it  to  be  regarded,  that  the  precept  of  sasine  is  for 

farther  security  of  the  debt,  because  the  bond  containing  a  personal  obligement  and 

precept  of  sasine,  is  a  transaction  for  security  of  the  money  advanced  ;  whereas  a  right 

for  further  security,  in  the  meaning  of  the  act,  is  a  corroborative  right  of  a  former 

debt.    4to,  The  inconveniences  insisted  on  are  but  imaginary  ;  for  this  act  provides 

more  amply  against  the  frauds  of  bankrupts,  than  the  law  of  any  other  nation :  and 

though  it  may  be  difficult  to  prove  the  fact  of  receiving  bonds  in  satisfaction  of  former 

debts,  in  such  a  case  non  defitnt  jus,  sed  probatio ;  and  the  Lords,  in  several  former  cases, 

have  found,  as  the  defender  now  pleads,  that  such  as  acquire  bona  fide  are  secure,  No. 

192,  p.  1120,  Campbell  of  Glenderowal  v.  Graham  of  Gorthie,  in  the  case  of  a  bill 

of  exchange,  where  the  act  was  only  found  to  take  place,  if  the  same  was  for  security, 

and  not  for  money  received  ;  and  lately,  in  the  case  of  the  Creditors  of  Orbiston,  where 

the  Lords  sustained  a  disposition,  in  so  far  as  it  was  not  granted  in  satisfaction  or 

security  of  former  debts,  voce  Right  in  Security. 

It  was  duplied  :  The  present  case  diEers  greatly  from  those  formerly  determined  ; 
for  a  bill  of  exchange  may  safely  be  negotiated  and  purchased  bona  fide ;  and  a  dis- 
position in  like  manner.  But,  in  this  case,  there  is  a  bond  containing  a  personal 
obligement  for  payment  of  the  money,  and  a  precept  of  sasine  for  further  security  ; 
and  no  sasine  being  taken,  creditors  intervened.  The  personal  obligement  is  not 
quarrelled  nor  quarrellable  as  in  the  former  cases,  upon  which  the  defender  might  have 
done  all  diligence  ;  but  the  efEect  of  the  act  is  only  against  the  sasine  in  preference  to 
other  creditors. 

"  The  Lords  reduced  the  sasine."  Ddrymfle,  No.  168,  p.  232. 


No,  261.    0233]  The  Trustees  for  the  Creditors  of  John  Lowis  of  Merchiston  t?. 
Colonel  Francis  Charteris  of  Amisfield.    June  19,  1731. 

A  debtor  granted  an  heritable  bond,  bearing  to  be  for  money  instantly  advanced.  The 
creditor  did  not  take  infeftment  till  several  years  after  the  date  of  the  bond,  by 
which  time,  the  debtor  had  become  bankrupt.  Although  it  was  contended  this 
was  a  novum  debitum,  not  security  for  a  prior  debt,  yet  the  act  of  1696  was  found 
to  apply,  and  the  security  held  to  be  of  the  date  of  the  sasine,  consequently 
reducible. 

John  Lowis,  while  apparent  heir  of  the  estate  of  Merchiston,  had  had  some  trans- 
action with  Colonel  Charteris  of  an  extraordinary  nature.  Soon  after  succeeding 
to  the  estate,  Mr.  Lowis  became  bankrupt,  and  executed  a  trust-disposition  omnium 
^K^norum  in  favour  of  Mr.  Archibald  Murray,  advocate,  and  others,  for  behoof  of 
his  creditors. 

Colonel  Charteris  claimed  as  a  creditor  upon  two  heritable  bonds,  one  for  £3743, 
48. 4d.  Sterling,  the  other  for  £1000.  The  first  was  dated  in  1718,  the  other  in  1721. 
No  infeftment  was  taken  on  either  till  after  Mr.  Lewis's  bankruptcy  in  1727. 

The  creditors  pursued  different  actions  against  the  Colonel  relative  to  these  claims. 
One  on  the  statute  of  12th  of  Q.  Anne,  and  other  acts  for  preventing  usury  ;  and  one 
on  the  act  of  1696,  relative  to  bankruptcy. 

It  was  alleged  that  the  Colonel  had  never  actually  lent  Mr.  Lowis  one  farthing. 
But  that,  about  1707  or  1708,  Lowis  had  lost  at  play,  to  a  Count  Nicola  and  an- 
[l234]*o1Jier  gambler,  about  £400,  for  which  he  had  granted  bills  ;  of  which  £190  had 
been  conveyed  to  the  Colonel ;  and  that,  from  this  small  beginning,  by  accumulating 
interest,  premiums,  forbearance-money,  hush-money,  &c. ;  for  which  new  bonds  were 
periodically  taken,  the  sum  had  at  last  swelled  to  the  enormous  amount  claimed. 
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During  the  course  of  these  transactions,  Mr.  Lowis  had  made  payments  in  cash  to  tfci 
Colonel,  to  a  large  amount. 

In  as  far  as  the  bonds  bore  to  be  in  corroboration  of  former  bonds,  the  Colond 
claimed  no  preference ;  but  each  of  them  bore  that  besides  certain  sums  had  hm 
instantly  advanced.  To  this  extent  he  claimed  preference,  and  insisted,  that  te 
narratives  of  the  bonds  were  probatio  'probata  of  the  fact.  While,  on  the  otlvc 
side,  it  was  contended,  that  there  were  such  pregnant  circumstances  of  suspidoa 
attending  the  transactions,  that  the  Colonel  must  enter  into  a  full  explanation.  Hi 
was  ordered  to  condescend.  His  condescendence  was  found  not  sufficiently  satisf actorf« 
The  creditors,  on  their  part,  stated  circumstances  of  suspicion  and  fraud.  The  ComI 
''  found  the  narratives  of  the  bonds  in  question  did  sufficiently  astruct  their  onerov 
cause."  The  creditors  appealed ;  and  tne  House  of  Lords  adjudged  that  the  bondl 
did  not  sufficiently  astruct  their  onerous  cause,  "  without  some  further  proofs  theieol 
from  circumstances  or  otherwise."  The  cause  accordingly  returned  to  the  Court  of 
Session,  where  the  Colonel  brought  forward  the  circumstances  he  founded  on,  whidi 
the  creditors  attempted  to  obviate.  The  Court  of  Session  found  the  bonds  void  and 
null.  Colonel  Charteris  appealed.  The  House  of  Lords  varied  the  interlocutor  so  fir 
as  to  find  the  bonds  not  nuH,  but  paid. 

On  the  branch  of  the  cause  which  depended  on  the  act  1696,  the  Lord  Newhall, 
Ordinary,  had  pronounced  this  interlocutor :  "  Finds  that  the  evidences  adduced 
by  the  Creditors  against  the  Colonel,  that  the  bond  in  1718,  in  so  far  as  concerns  the 
sum  of  £1707  "  (said  to  have  been  instantly  advanced),  "  were  not  sufficient  to  docu- 
ment that  the  said  sum  was  ah  ante  contracted  before  the  date  of  the  said  bond" 
(repeated  the  same  interlocutor  as  to  the  bond  granted  in  1721),  "  but  found  that  both  I 
the  said  bonds,  bearing  date  so  many  years  before  Merchiston's  bankruptcy,  fell  under 
the  act  of  Parliament  1696,  in  regard  the  infeftments  thereupon  were  not  taken  by  the 
Colonel  till  within  the  60  dajrs  of  Merchiston's  becoming  bankrupt,  according  to  tiie 
disposition  of  the  said  act ;  and  that  the  clause  of  the  said  act,  making  the  securittes 
to  be  considered  as  of  the  date  of  the  infeftment,  was  noways  introduced  in  favour  of 
the  creditor  infeft,  to  give  him  the  privilege  of  a  new  debt  then  contracted,  of  the  date 
of  the  infeftment,  but  was  introduced  allenarly  in  favour  of  the  co-creditors,  and  in 
jXBnam  of  the  creditor  infeft,  who  had  kept  up  his  precept  of  sasine  latent ;  and  there- 
fore, that  both  the  first  bond  as  to  its  whole  sums,  and  the  second  bond,  fall  under  the 
act  of  Parliament  1696,  and  are  reducible  upon  the  said  act." 

Colonel  Charteris,  in  a  petition  against  this  interlocutor,  repeated  the  arguments 
which  had  been  used  in  former  cases,  particularly  Chalmers  v.  (^editors  of  Riccarton, 
No.  260,  p.  1231,  in  order  to  show  that  nova  cM)ita  do  not  full  under  the  act  1696. 

[1235]  The  Creditors  answered.  That  it  may  be  a  doubtful  question,  and  has  been 
variously  decided,  whether  nova  debita,  strictly  so  called,  fall  under  the  act  1696  or 
not ;  but  the  present  question  does  not  depend  on  that. 

The  Colonel  alleges  he  lent  his  money  in  1718  and  1721  ;  and  then  received  bonds. 
When  the  bankruptcy  happened  in  1727,  and  not  till  then,  he  took  infeftment.  The 
Lord  Ordinary  has  found  the  bonds  reducible  :  1st,  Because  the  money  was  not 
borrowed  at  the  time  of  the  infeftment,  which  is  the  legal  date  of  the  security,  but 
was  borrowed  long  before  :  2dly,  Because,  in  the  construction  of  law,  and  in  the 
express  words  of  the  act  of  Parliament,  the  date  of  the  security  is  not  the  dat€  of  the 
bond,  but  the  date  of  the  sasine.  Therefore  the  debts  must  be  considered  as  contracted 
in  1718  and  1721  ;  but,  according  to  the  appointment  of  the  statute,  the  heritable 
security  is  to  be  considered  as  granted  in  1727,  falling  within  the  period  of  the  bank- 
ruptcy. It  follows  that  the  bonds  are  reducible,  in  the  same  manner,  as  if  either 
a  different  bond,  or  no  bond  at  all,  had  been  granted  in  1718  and  1721  ;  and  the 
bonds  in  question  had  not  been  granted  till  the  date  of  infeftment  in  1727  :  There  can 
be  no  doubt,  that  security  given  in  1727,  for  a  debt  contracted  in  1718,  would  be  nuD, 
in  the  event  of  bankruptcy  within  60  days. 

The  matter  may  be  considered  in  another  light.  Since,  by  the  act,  the  bonds 
are  to  be  considered  as  dated  in  1727,  the  case  is  the  same  as  if  a  bond  had  been  granted 
in  1727,  bearing  in  its  narrative,  that  it  was  for  money  lent  in  1718  and  1721 ;  and 
the  infeftment  taken  in  1727.  There  can  be  no  doubt  this  security  would  be  void 
upon  the  statute. 

If  this  be  not  the  meaning  of  the  act  of  Parliament,  it  seems  to  have  none  ;  for 
the  act  does  not  allow  the  date  of  the  bond,  as  actually  written,  to  be  considered, 
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but  fidione  juris  makes  it  the  date  of  the  sasine,  and  so  only  it  must  be  considered. 
But  the  law  does  not  say,  that  when  the  debt  is  contracted  several  years  before,  the 
money  shall  fidione  juris  be  understood  to  have  been  lent  at  the  date  of  the  sasine, 
and  thereby  place  it  in  the  situation  of  a  novum  ddntum.  By  no  meaps.  The  time 
of  the  contraction  must  remain  as  it  de  facto  happened  ;  only  the  date  of  the  sasine 
is  to  be  reckoned  the  date  of  the  security. 

If  an  inhibition  had  been  used  against  Lowis  in  1722  ;  these  bonds  would  not 
have  fallen  under  that  inhibition,  because  the  debt  was  contracted  before.  But,  in 
this  question  of  bankruptcy,  the  bonds  are  held  as  dated  in  1727.  So  the  point  which 
the  Lord  Ordinary  has  determined  is  this  ;  that  the  heritable  bonds  being,  in  law, 
granted  in  1727,  after  the  bankruptcy,  for  debts  contracted  in  1718  and  1721,  the 
securities  are  void  by  the  statute.  Accordingly,  it  is  explained  by  the  words  of  the 
interlocutor,  that  the  making  the  security  to  be  considered  as  of  the  date  of  the  in- 
feftment,  was  not  introduced  in  favour  of  the  creditor  infeft,  to  give  him  the  privilege 
of  a  new  debt,  then  contracted,  of  the  date  of  the  infeftment,  but  was  introduced 
in  favour  of  the  co-creditors,  and  in  poenam  of  the  creditor  infeft,  who  had  deceived 
others,  by  keeping  his  precept  of  sasine  latent. 

[1236]  The  grand  object  of  the  act  of  Parliament  is  to  prevent  persons,  in  collusion 
with  their  debtor,  from  taking  rights  upon  which  infeftment  may  follow,  and  keeping 
them  up  latent  till  other  persons  be  induced  to  lend  money,  perhaps  to  the  extent 
of  the  estate ;   and  then,  in  collusion  still  with  the  debtor,  step  forward  and  take 
infeftment,  to  the  disappointment  of  all  others.     If  the  act  does  not  prevent  this, 
it  does  httle  ;  for,  otherwise,  any  one  may  lend  a  person  money  to  the  extent  of  his 
estate,  take  heritable  security,  keep  it  up  till  contractions  of  the  like  value  be  made, 
and  then  effectually  take  infeftment.     It  is  precisely  to  prevent  this,  that,  at  what- 
ever time  the  contraction  is  made,  the  law  makes  the  security  of  the  date  of  the  sasine  ; 
and  presumes  a  fraud  from  the  keeping  the  precept  latent.     By  this  means  creditors 
have  an  opportunity  to  bring  their  debtor  under  the  state  of  bankruptcy,  when  they 
see  an  infeftment  taken.     A  creditor,  therefore,  who  means  to  rely  on  his  infeftment, 
is  under  the  just  necessity,  either  of  completing  it  instantly,  or  losing  the  benefit  of  it. 
It  follows,  then,  that  as  the  words  of  the  act  must  be  taken  as  consistent  with 
themselves,  and  as  they  are  plainly  conceived,  so,  if  an  heritable  bond,  in  the  case  of 
bankruptcy,  is  to  be  held  to  be  of  the  date  of  the  sasine,  Charteris'  bonds  are  to  be 
considered  as  dated  in  1727,  while  he  admits  the  debts  were  contracted  long  before ; 
therefore  the  securities  are  securities  for  anterior  debts. 

The  Lords  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  finding  the  bonds 
reducible  upon  the  act  1696. 

Colonel  Charteris  presented  a  second  petition  ;  upon  advising  which,  with  answers, 
their  Lordships  still  adhered. 

This  branch  of  the  cause  was  not  brought  under  appeal.  By  the  fate  of  the  bonds, 
on  account  of  usury  and  extinction  by  payment,  above-mentioned,  it  became  un- 
necessary to  resist  the  decision,  in  so  far  as  founded  on  the  act  1696. 

Lord  Ordinary,  Newhall. — For  the  Creditors,  Akch.  Murray,  Ro.  Dundas. — For 
Colonel  Charteris,  Jas.  Graham,  Jo.  Forbes,  Dun.  Forbes. 

In  the  House  of  Lords,  For  the  Creditors,  Ro.  Dundas,  J.  Strange,  A.  Hume  Camp- 
bell, Wm,  Hamilton. — For  Colonel  Charteris,  Dun.  Forbes,  Wm.  Murray. 

Fol,  Die,  V.  1,  p.  86.    Session  Papers  and  Appealed  Cases  in  Advocates^  Library. 


So.  265.       [1242]  Johnston  v.  Burnet  and  Home.    January  29, 1751. 

A  security  for  a  novum  ddntum  found  not  to  fall  under  the  clause  of  the  act  1696, 
relative  to  the  date  of  the  sasine. 

Thomson  had  a  credit  from  the  British  Linen  Co.  for  which  he  and  Home  granted 
bond  to  the  Company ;   and,  of  the  same  date,  Thomson  and  Burnet  gave  a  bond 
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of  relief  to  Home,  in  which  he  disponed  to  him  certain  subjects  in  security  of  his  lelielj 
on  which  Home  took  infeftment.  A  {>rior  creditor  of  Burnet's  pursued  reductifli 
of  this  heritable  bond,  on  the  ground,  that,  before  Home's  infeftment,  Burnet  hai 
been  rendered  notour  bankrupt  in  terms  of  the  act  1696 ;  and,  by  that  statute,  tk| 
bond  must  be  considered  as  of  the  date  of  the  sasine.  Answered,  The  clause  in  tb 
statute,  declaring  dispositions  by  bankrupts  to  be  held  as  of  the  dates  of  the  sasbei^ 
concerns  only  securities  granted  to  prior  creditors,  but  does  not  afEect  nova  dM^^ 
such  as  the  predent. — The  Lords  assoilzied  from  the  reduction. 

See  the  particulars  of  this  case.  No.  200,  p.  1130.  Fd.  Die.  v.  3,  p.  67. 


No.  5.    [5]  Andrew  Johnston  and  Beatrix  Colquhoun  v.  The  Trustees  for  tlie  | 
Creditors  of  Messrs.  Fairholms,  Bankers  in  Edinburgh.     December  18,  1770. 

Trust-disposition  by  bankrupts  to  certain  trustees  for  behoof  of  their  creditors  reduced ! 
upon  the  act  1696,  c.  5. — Non-acceding  creditors  usinc  arrestments  with  tie 
public  banks,  where  the  trustees  had  lodged  the  bankrupt  s  funds,  preferred  upon 
their  dihgence. 

Upon  the  26th  of  March  and  3d  April  1764,  Adam  and  Thomas  Faixholm  granted 
a  disposition  of  their  whole  estate,  heritable  and  moveable,  in  favour  of  certain  peisom 
in  trust  for  behoof  of  their  creditors,  with  power  to  sell  their  whole  subjects,  recova 
the  debts,  and  to  divide  the  proceeds  from  time  to  time  [6]  among  the  creditors,  equally 
in  proportion  to  their  debts,  without  prejudice  to  any  preferable  right  or  diligence 
done  by  any  of  the  said  creditors  prior  to  the  completion  of  the  present  right.  It 
was  farther  provided,  that  if  the  major  part  of  the  creditors  should  think  fit  to  chiise 
other  trustees,  those  named  should  denude  in  their  favour. 

A  numerous  meeting  of  the  creditors,  on  the  2d  of  April,  agreed  to  the  measiuee 
proposed.  A  deed  of  accession,  approving  of  the  trust-disposition,  was  made  out  and 
signed ;  which  contained  provisions,  empowering  the  trustees  to  decide  all  differencei 
that  might  arise  amongst  the  creditors,  or  betwixt  them  and  Messrs.  Fairholms ;  and 
it  was  farther  declared,  that  if  any  of  the  creditors  did  not  accede,  it  should  be  lawful 
for  those  who  did  accede  to  insist  in  such  diUgence  as  they  had  raised  or  should  raise, 
the  benefit  of  which  to  be  applied  to  the  common  behoof  of  the  acceding  creditors,  the 
rights  and  preferences  competent  to  any  creditor  prior  to  the  trust  being  saved  and 
reserved. 

Soon  after  this  meeting,  the  Messrs.  Fairholms  were  rendered  bankrupts,  in  terms 
of  the  act  1696,  by  an  acceding  creditor. 

The  pursuers,  creditors  of  the  bankrupts,  did  not  accede  to  the  trust,  or  subscribe 
the  deed  of  accession ;  and  having,  in  December  1764  and  January  1765,  arrested 
in  the  banks  the  monies  deposited  there  by  the  trustees,  thereafter  brought  an  action 
for  reducing  the  disposition,  as  contrary  to  the  enactment  of  the  statute  1696,  c.  5. 

The  Lord  Ordinary  "  Sustained  the  reasons  of  reduction  of  the  trust-disposition 
libelled,  in  so  far  as  the  pursuers  have  an  interest  therein  ;  and  appointed  parties  to 
be  ready  to  debate  on  the  effect  of  the  arrestments  founded  on." 

Two  points  came  accordingly  to  be  argued,  Imo,  The  validity  of  the  trust-deed; 
2do,  The  effect  of  the  pursuers  arrestments.  They  were  brought  fully  before  the 
Court ;  the  first,  in  a  reclaiming  petition  for  the  trustees,  with  answers  for  the  pursuers; 
and  the  second,  in  mutual  informations. 

Upon  the  validity  of  the  trust-deed,  the  trustees  pleaded  :  • 

Imo,  When  the  words  of  the  statute  were  accurately  attended  to,  they  did  not,  in 
sound  construction,  go  farther  than  to  void  dispositions  made  to  one  or  more  creditors 
in  preference  to  the  rest,  but  not  to  render  ineffectual  fair  conveyances  executed  for 
the  benefit  of  all,  and  in  order  to  make  an  equal  distribution  among  them  of  the  bank- 
rupt's estate.  If  the  Legislature  had  intended  to  make  void  all  conveyances  by  s 
bankrupt  after  his  bankruptcy,  the  enactment  would  have  been  general ;   but  the 


mOfR.  APP,  7.  BANKRUPT  187 

lenn,  in  preference  to  other  creditors,  which  was  the  criterion  as  to  deeds  struck  at  by 
file  statute,  plainly  supposed  the  exercise  of  partiality  and  injustice  in  favour  of  a  part, 
and  rendered  it  of  course  impossible  to  construe  the  enactment  as  comprehending  deeds 
made  for  the  manifest  advantage  of  the  whole  creditors. 

It  was  still  clearer  that  the  disposition  challenged  did  not  fall  under  the  intend- 
ment of  the  statute.     The  object  of  the  act  1621,  c.  18,  was  to  preserve  [7]  an  equality 
in  the  distribution  of  bankrupt's  estates,  by  preventing  them  from  making  gratuitous 
conveyances  to  confident  persons.     This  law  was  imperfect,  as  it  did  not  prohibit  a 
bankrupt  from  executing  conveyances  of  his  estate  to  favourite  creditors  in  satis- 
faction of  their  debts.     To  remedy  this  defect,  the  statute  1696  was  introduced  ;  the 
equality  of  division  was  the  principle  of  both  ;  and  though  landed  property  was  no 
doubt  at  that  time  the  chief  object  of  consideration,  it  never  could  be  presumed  that 
it  was  the  intention  of  the  Legislature  to  render  ineffectual  a  conveyance  executed 
for  so  just  and  good  a  purpose  as  an  equal  distribution  of  the  personal  estate ;   a 
measure  founded  on  the  very  principle  the  statutes  meant  to  enforce.     An  act  of 
bankruptcy  did  not  transfer  the  property  of  the  bankrupt's  estate.     He  was  entitled 
to  do  every  act  with  regard  to  his  estate  that  was  not  restrained  by  the  statutes  ;  and 
as  the  statutes  did  not  reach  sales  of  his  property  or  payments  when  honestly  made, 
bi  less  could  they  be  understood  to  restrain  the  most  equitable  of  all  acts,  the  execu- 
tion of  a  fair  deed,  making  a  proportional  distribution  of  the  bankrupt's  estate  amongst 
his  creditors. 

The  principle  adopted  by  the  Legislature  in  regard  to  the  diligence  of  creditors, 
ts  well  against  the  real  as  the  personal  estate  of  their  debtors,  was  decidedly  in  favour 
of  the  rule  of  equal  distribution  to  aU  interested.  Instances  of  this  occurred  in  the 
statute  1661,  relative  to  the  pari  passu  preference  in  apprisings,  and  in  the  Act  of  Sed. 
28th  Feb.  1662,  which  regulated  the  preference  of  diligence  against  the  personal  estate 
of  a  deceased  debtor. 

2do,  The  decisions  of  the  Court  upon  this  branch  of  law,  whenever  the  conveyance 
was  fair  and  in  form  unexceptionable,  confirmed  the  principle  maintained ;  while 
those,  again,  that  were  adverse,  were  involved  in  peculiar  circumstances.  In  the  case, 
17th  November  1725,  Muirhead  contra  Creditors  of  Watson,  No.  238,  p.  1201,  it  was 
foond,  that  a  disposition  by  a  bankrupt,  in  favour  of  his  whole  creditors,  was  not 
reducible  upon  the  act  1696  at  the  instance  of  a  posterior  arrester.  In  the  case,  July 
1729,  Farquharson  contra  Creditors  of  Cumming,  No.  241,  p.  1205,  the  Court  went 
perhaps  too  far  ;  and  in  the  next  accordingly,  28th  Jan.  1735,  Mansfield  contra  Brown 
and  Stobo,  No.  243,  p.  1207,  the  question  imderwent  a  limitation  ;  but  in  the  case 
16th  Nov.  1757,  Trustees  for  Jackson's  Creditors  contra  Simpson,  No.  248,  p.  1212,  the 
general  question  came  under  consideration  of  the  Court,  and  was  decided  in  favour 
of  the  trust-disposition.    Principles  of  Equity,  f  ol.  p.  245. 

The  decisions  upon  the  other  side,  12th  July  1734,  Snee  contra  Trustees  of  Anderson, 
No.  242,  p.  1206,  and  3d  Feb.  1736,  Earl  of  Aberdeen  contra  Trustees  of  Blair,  No.  244, 
p.  1208,  were  very  different  from  the  present.  In  that  of  Snee,  some  very  unreason- 
able stipulations  were  made  in  favour  of  the  trustees :  They  were  the  bankrupt's 
relations,  whom  the  creditors  had  no  power  to  change  :  They  were  empowered  as 
arbiters  to  determine  the  expense  of  their  own  management ;  and  there  was  a  for- 
feitore  imposed  upon  the  creditors  who  should  quarrel  the  trust-right.  In  the  case, 
4th  Nov.  1764,  Mudie  contra  [8]  Trustees  of  Strachan,  No.  252,  p.  1217,  the  trustees 
had  proceeded  in  a  manner  extremely  irregular  ;  a  partial  preference  had  been  directly 
given  to  two  creditors  in  the  disposition,  and  the  creditor  who  sued  the  reduction  had 
been  in  the  course  of  diligence  when  the  trust-deed  was  executed.  In  the  case,  27th 
Jan.  1767,  Peters  contra  Trustees  of  Dunlop,  No.  253,  p.  1218,  a  direct  partial  prefer- 
ence had  been  established  to  a  whole  set  of  creditors,  viz.  all  the  bankrupt's  friends 
who  had  become  surety  fop  him  in  certain  bonds  due  to  the  Crown  ;  so  that  the  dis- 
position fell  directly  within  the  statute  ;  and  as  this  specialty  rendered  it  unnecessary 
in  the  House  of  Lords  to  take  the  general  question  into  consideration,  it  could  not  be 
argued  upon  as  a  precedent. 

3tio,  The  expediency  of  giving  effect  to  a  disposition  of  this  kind  was  a  material 
consideration.  The  estabHshment  of  a  proper  system  of  law  for  the  distribution  of 
the  estates  of  bankrupts  among  their  creditors  had  been  an  object  of  attention  in  most 
countries.  That  adopted  in  the  present  instance,  which  had  been  executed  with  fair- 
ness, and  not  clogged  with  any  unreasonable  conditions,  was  the  most  expedient  and 
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inoffensive  to  creditors  that  could  be  devised.    Unless  a  plan  of  this  nature 
sanctioned,  not  only  would  injustice  be  done,  but  immense  losses  to  creditors 
be  incurred.     If  a  creditor  at  hand  was  permitted  to  Carry  off  a  bankrupt's  estate 
the  exclusion  of  all  creditors  at  a  distance,  it  would  be  a  reproach  upon  the  law  of 
country  ;  and  if  it  was  declared  to  be  law,  that  a  bankrupt  could  not  by  a  deed 
as  the  present  do  justice  to  all  his  creditors,  the  confidence  of  trade  and  credit 
be  destroyed. 

Whenever  also  a  bankrupt's  estate  was  situate  in  foreign  countries,  as  it 
impossible  that  each  creditor  could  follow  separate  measures  for  himself  ;  so  the 
could  not,  but  by  the  aid  of  a  conveyance  of  this  nature,  be  collected  for  the  ' 
of  the  creditors  at  large. 

The  arresting  creditors  answered  : 

Imo,  It  had  been  a  favourite  object  in  the  law  of  this  country,  and  what  all  111 
bankrupt  statutes  had  specially  in  view,  to  give  full  weight  to  every  form  and  moded 
diligence  by  which  creditors  might  operate  payment  out  of  their  debtor's  effects.  Am 
practice  therefore,  or  decision  tending  to  disappoint  the  effect  of  legal  diligence,  l| 
not  authorised  by  a  new  statute,  must  be  held  as  running  counter  to  the  genius  of  til 
law.  The  enactment  of  the  statute  1621  never  meant  to  alter  or  weaken  that  fial 
rule :  It  was  directed  to  redress  abuses  of  another  description.  The  legislature  did  ml 
then  intend  to  put  all  creditors,  the  most  negligent  with  the  most  alert,  upon  an  eqvi^ 
footing ;  the  pari  passu  rankings  of  adjudgers,  and  preference  of  executors,  bj  dn 
statute  1661,  and  Act  of  Sed.  1662,  were  then  unknown  ;  so  that  the  clear  and  expiei^ 
intendment  of  the  act  1621  was  to  leave  the  bankrupt's  estate  fully  open  to  the  diligend 
of  creditors. 

The  statute  1696,  c.  5,  made  no  alteration  upon  this  rule  ;  but  on  the  contTuy^ 
intended  that  all  the  bankrupt's  effects  should  be  left  open  as  they  stood  at  the  tint 
of  the  bankruptcy,  to  be  applied  for  the  payment  of  debts  according  [9]  to  the  d« 
course  of  law,  and  of  that  diligence  the  creditors  might  think  fit  to  pursue.  It  v« 
accordingly  expressly  enacted,  '  That  all  voluntary  dispositions,  assignations,  or  otJi« 
deeds,"  granted  by  notour  bankrupts,  &c.,  to  any  of  their  creditors,  and  in  preferenei 
to  others,  should  be  void  and  null,  and  should  be  so  found  at  the  suit  of  any  of  their 
just  creditors.  This  statute  effectually  tied  up  the  hands  of  bankrupts,  but  fartlur 
It  did  not  go  ;  nor  did  it  ever  intend  or  provide  that  the  consequences  thereof  should 
be  an  equal  distribution  among  the  creditors  of  the  whole  estate.  Though  it  disabled 
the  bankrupt  from  making  any  distribution  in  the  way  of  conveyance,  it  by  no  meau 
excluded  the  diligence  of  creditors,  but,  on  the  contrary,  left  them  at  fuU  liberty  te 
act  as  by  law  authorised.  The  pari  passu  ranking  of  adjudications,  by  the  act  1661, 
and  of  executors,  Ac,  by  the  Act  of  Sed.  1662,  was  then  well  known,  and  left  in  fuH 
force ;  and  though  personal  estates  were  then  so  inconsiderable  as  to  escape  tta 
attention  of  the  legislature,  no  alteration  was  made,  or  farther  equality  among  the 
creditors  introduced  ;  far  less  was  it  intended  or  declared  that  the  distribution  of  them 
should  be  left  to  the  pleasure  of  notour  bankrupts,  to  the  exclusion  of  the  operation 
of  legal  diligence. 

The  distinction  taken  up  upon  the  words  of  the  statute  was  a  mere  criticism  that 
had  no  operation  upon  the  sense.  The  statute  made  no  distinction  as  to  the  fonn 
of  the  deeds,  whether  they  were  granted  to  the  whole  of  the  creditors  or  only  to  4 
part ;  for  if  the  deeds  appeared  to  be  an  alienation  of  any  of  the  effects  in  favour 
of  creditors,  they  fell  under  the  prohibition  of  the  act.  The  deed  also,  though 
granted  to  the  whole,  was  at  all  events  to  the  prejudice  of  those  creditors  who 
did  not  accept ;  as  it  compelled  them  to  submit  to  a  mode  of  management 
contrary  to  their  choice,  and  to  diprive  them  of  the  power  of  using  that  diligence 
the  law  allowed. 

2do,  The  decisions  of  the  Court  upon  this  point  were  conclusive  ;  so  that  in  con- 
sequence of  those  that  had  been  lately  pronoimced,  it  might  truly  be  considered  afl  at 
rest.  The  earHer  cases  of  Muirhead  contra  Creditors  of  Watson  in  1725,  No.  238,  p. 
1201 ;  and  of  Farquharson  contra  Creditors  of  Gumming  in  1729,  No.  241,  p.  120B, 
were  little  to  be  regarded,  and  might  now,  without  impropriety,  be  termed  erroneous. 
The  case  of  Mansfield  contra  Brown  and  Stobo  in  1729,  No.  243,  p.  1207,  went  in  fsvoni 
of  the  present  argument.  The  case  of  Snee  contra  Trustees  of  Anderson  in  1734,  N^* 
242,  p.  1206,  and  that  of  the  Earl  of  Aberdeen  contra  Trustees  of  Blair  in  1736,  No.  2U, 
p.  1208,  were  precisely  in  point ;  and  in  that  of  Snee,  the  Lords,  in  the  most  expre* 
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erms,  declared  their  sentiments,  the  following  clause  being  inserted  in  the  inter- 
bcutor  :  "  And  farther  find,  That  no  disposition  by  a  bankrupt  debtor  can  disable 
pceditors  from  doing  diligence."  The  case  of  Simpson  contra  Trustees  of  Jackson  in 
1757,  No.  248,  p.  1212,  was  perfectly  distinguished  from  the  present.  Previous  to  the 
liaposition,  the  acceding  creditors  had  done  separate  diligence,  had  attached  the 
tfects,  and  ascertained  their  shares  :  Simpson  had  done  no  dihgence  :  The  acceding 
nceditors  had  of  course  obtained  a  preference  [10]  independent  of  the  disposition ; 
m  that  in  these  circumstances  the  general  point  of  law  did  not  fall  to  be  considered. 
the  ease,  4th  Nov.  1764,  Mudie  contra  Trustees  of  Strachan,  No.  252,  p.  1217,  was  a 
Hiect  precedent ;  and  in  the  late  case,  27th  Jan.  1767,  Peters  contra  Trustees  of 
Bonlop,  No.  253,  p.  1218,  the  judgment  of  the  Court,  unquestionably  proceeded  on 
{he  abstract  point ;  which,  without  adverting  to  alleged  specialties,  was  in  general 
terms  affirmed  in  the  last  resort. 

3tio,  The  argument  drawn  from  expediency,  when  duly  considered,  had  no  solid 

loondation.     It  had  indeed  been  long  a  speculative  question.  Whether  such  dispositions 

.were  beneficial  or  hurtful  ?  .  They  were  for  some  time  considered  in  a  favourable 

fight ;  but  experience  discovered  the  reverse  ;   and  then  the  Court  returned  to  that 

I  coDstruction  of  law,  from  which,  by  an  inclination  to  equity,  it  had  been  diverted. 

I  By  such  deeds,  the  hands  of  the  creditors  were  foimd  to  be  tied  up,  and  the  estates  of 

;  bankrupts  thrown  under  the  management  of  persons  of  their  own  nomination,  whose 

;  fidelity  and  diligence  were  unknown.     It  became  also  obvious,  that  if  debtors  were 

allowed,  under  pretence  of  executing  dispositions  in  favour  of  the  whole,  to  circum- 

•crihe  and  frustrate  the  effect  of  the  diligence  of  particular  creditors,  they  would 

easily  fall  upon  schemes  to  give  more  substantial  preferences  to  those  they  wished 

to  favour ;  so  that  more  bad  consequences  would  flow  from  such  a  privilege  than 

;  vere  sufficient  to  overbalance  the  trivial  advantages  which  it  was  supposed  might 

:  lesult 

The  alleged  injustice  that  would  be  done  to  creditors  at  a  distance,  was  an  objection 
&at  went  too  far.  If  this  apprehension  was  well  founded,  it  could  be  urged  with 
;  equal  force  to  set  aside  even  prior  diligence  when  the  debtor  was  not  a  bankrupt, 
l^ough  insolvent  at  the  time.  This  would  be  a  repeal  of  the  act  1621  ;  yet  no  reason 
oonld  be  assigned  why  a  bankrupt  should  have  the  power,  by  a  voluntary  deed,  of 
exduding  that  diligence  which  was  posterior  to  his  disposition,  more  than  that  which 
ires  phor  to  it. 

As  the  bankrupt  statutes  of  Scotland  could  not  operate  extra  territorium,  any 
benefit  that  might  be  supposed  to  arise  from  a  disposition  to  effects  in  foreign  countries 
would  not  thereby  be  excluded.  If  a  case  could  be  supposed,  where  effects  were  so 
situate  that  they  could  be  reached  by  no  diligence  whatever,  such  a  disposition  might 
be  sustained  as  beneficial ;  but  that  never  could  be  conceded,  when,  as  in  the  present 
instance,  the  effects  were  confessedly  in  Scotland,  and  could  all  be  attached  by  the 
diligence  of  this  country. 

Upon  the  effect  of  the  pursuers'  arrestments,  the  trustees  pleaded  : 
Though  the  trust-disposition  challenged  should  not  be  held  sufficient  to  bar  the 
creditors  from  attaching  the  estate  of  the  bankrupt  by  legal  diligence,  the  arrestments 
oarf  by  the  pursuers  could  have  no  effect ;  nor  could  they  in  virtue  of  them  pretend 
to  draw  more  than  a  rateable  proportion  of  the  fund  in  medio  along  with  the  other 
creditors.  Messrs.  Fairholms  were  not  by  their  bankruptcy  divested  of  the  property 
of  their  estate  :  The  disposition  executed  [11]  was  therefore  effectual  in  law  while 
not  challenged  ;  and  no  challenge  had  been  made  till  the  money  was  paid  into  the 
bank  for  behoof  of  the  creditors  ;  which  was  the  same  thing  as  if  it  had  been  paid  to 
themselves.  If  the  bankrupts  had  converted  their  estate  into  money,  and  paid  it 
proportionally  among  the  creditors,  such  payments  must  have  been  sustained  ;  and 
there  was  no  reason  for  a  different  rule,  where  the  money  arising  from  the  estate  had 
been  lodged  in  the  bank  by  the  express  appointment  of  the  creditors.  The  money 
80  lodged  was  truly  their  money ;  they  had  each  a  right  thereto  in  proportion  to  their 
debts ;  it  was  the  same  as  an  actual  pa3rment,  and  must  be  equally  secure  against 
the  diligence  of  dissenting  creditors,  23d  Jan.  1756,  Souper  contra  Creditors  of 
Smith,  No.  76,  p.  744 ;  30th  July  1766,  M'KeU  contra  Trustees  of  M'Lurg,  No.  21, 
p.  894. 

If  an  arrestment  such  as  the  present  was  found  good  and  preferable,  it  would 
not  only  be  inconsistent,  but  productive  of  manifest  iniquity.    A  dissenting  creditor 
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could  not  either  with  justice  or  congruity  contest  the  right  of  the  trustees  to 
for  behoof  of  the  creditors,  and  at  the  same  time  convert  their  actings  to  his  o\ 
advantage.     If  this  was  allowed,  it  would  give  that  creditor  the  exclusive  " 
of  the  disposition  and  trust  granted  for  behoof  of  all  the  rest. 

The  arrestments  in  the  present  case  were,  in  another  point  of  view,  inept  aod' 
insufficient  to  attach  the  share  of  the  acceding  creditors.  Neither  the  trustees  nor 
the  banks  were  debtors  to  the  bankrupts,  but  to  the  creditors  quoad  the  shares  of  thoss', 
creditors  who  had  acceded ;  and  it  was  a  settled  point,  that  an  arrestment  used. 
not  against  a  debtor  to  the  common  debtor,  but  against  the  debtor's  factor,  or  agaimft 
the  trustees  of  the  debtor  to  the  common  debtor,  was  inept,  12th  Dec.  1752,  Campbd»' 
No.  74,  p.  742 ;  9th  Feb.  1759,  Stalker,  No.  77,  p.  745.  If  the  money  recovered 
had  been  retained  by  the  trustees,  an  arrestment  used  against  them  by  the  pursuett^ 
would  have  been  inept ;  and  the  case  was  not  altered  by  the  money  having  beea 
lodged  in  the  banks,  which  being  the  depositaries  either  of  the  trustees  or  creditors^ 
could  not,  in  the  furthcoming,  depone  that  they  owed  the  sums  deposited  to  the 
bankrupts. 

The  arresting  creditors  pleaded  : 

In  the  event  that  the  trust-deed  was  reduced,  it  followed  as  a  necessary  conse* . 
quence,  that  nothing  done  thereon  prejudicial  to  the  interest  of  the  pursuers  could 
be  sustained.  As  neither  the  trustees  nor  acceding  creditors  would  then  hava 
any  title  to  the  bankrupts  effects,  these  would  fall  to  be  considered  as  the  funds  of 
the  bankrupts,  and,  Uke  all  moveable  funds  in  the  hands  of  third  parties,  effectually 
attachable  by  the  diligence  of  creditors.  A  disposition  of  this  kind  by  a  notour 
bankrupt,  instead  of  being  held  equivalent  to  a  payment,  had  been  deemed  a  fraudu- 
lent alienation,  and  as  such  prohibited  by  the  act  1696.  Though  the  disponee  therefore 
had  not  only  uplifted  the  fund,  but  paid  it  over  to  the  creditors  intended  to  be  favoured, 
their  right  could  still  be  no  better  than  that  of  the  disponee  ;  their  title  still  depended 
upon  the  disposition ;  and  if  that  was  null  or  reduced,  the  fund  became  truly  the 
bankrupt's  property.  But,  in  the  present  case,  the  money  never  had  de  facto  been 
paid  over  to  the  acceding  [12]  creditors,  but  lodged  in  the  bank ;  so  that  if  it  would 
have  been  recoverable  though  paid  over,  a  fortiori  must  it,  while  in  medio,  be  liable 
to  attachment  by  legal  diligence. 

The  decisions  referred  to,  23d  Jan.  1756,  Souper,  No.  76,  p.  744  ;  and  30th  July 
1766,  M*Kell,  No.  21,  p.  894,  admitted  of  an  obvious  and  conclusive  answer.  In 
neither  of  these  had  the  common  debtor  been  rendered  bankrupt  in  terms  of  the 
statute :  His  disposition  to  trustees  was  not  therefore  reduceable ;  and  hence  a 
creditor  could  not  by  arrestment  carry  off  what  had  been  recovered  by  an  effectual 
deed.  The  decisions,  4th  Nov.  1764,  Mudie  contra  Trustees  of  Strachan,  No.  252, 
p.  1217 ;  and  27th  Jan.  1767,  Peters  contra  Trustees  of  Dunlop,  No.  253,  p.  1218,  vrett 
precisely  in  point ;  the  pursuers  of  the  reduction  having  been  preferred  on  their 
arrestments  in  the  hands  of  the  trustees. 

The  objection  to  the  competency  of  the  arrestments  was  founded  on  the  fallacy 
in  taking  for  granted  that  the  money  arrested  belonged  to  the  acceding  creditors. 
Whenever  the  trust  was  set  aside,  that  money,  whether  in  the  hands  of  the  trustees 
or  the  bank's,  became  the  property  of  the  bankrupts  ;  the  holders  came  of  course  to 
be  proper  debtors  to  them  ;  and  hence  the  arrestments  had  been  most  competently 
laid  in  their  hands. 

At  advising  this  cause  the  Bench  was  full.  The  decision  was  given  on  the  general 
point ;  and  though  the  deed  in  the  present  instance  was  acknowledged  to  be  extremely 
fair  and  unexceptionable,  the  Judges  were  of  opinion  that  it  could  not  be  sustained : 
They  did  not,  however,  entirely  disapprove  of  such  deeds  ;  but  thought  themselves 
bound  by  a  series  rerum  judicatarum,  in  particular  by  the  judgment  in  the  case  of 
Strachan  in  1764,  No.  252,  p.  1217  ;  and  by  the  late  case  of  Dunlop  in  1767,  No.  253, 
p.  1218,  affirmed,  as  they  understood,  upon  the  general  point,  in  the  House  of  Lords- 
Four  Judges  dissented.  As  the  trust  was  accordingly  reduced  upon  the  statute, 
the  Judges,  on  the  second  point,  were  clear  it  followed  as  a  necessary  consequence 
that  the  arresters  were  preferable. 

The  following  judgments  were  pronounced  : 

"  The  Lords,  on  the  petition  and  answers,  adhered  to  the  Lord  Ordinary's  inter- 
locutor, sustaining  the  reasons  of  reduction  of  the  trust-disposition,  in  so  far  as  the 
pursuers  have  an  interest  therein,  and  reduced  accordingly ;   and  on  the  report  and 
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nformations,  they  preferred  Andrew  Johnston  and  Anne  Law,  the  arresters,  on  their 
irrestments  product." 

Lord  Ordinary,  Gardenstone. — For  Johnston  and  Law,  Rab,  &c. — For  the  Trustees, 
Adv.  Montgomery,  Macqueen. — Clerk,  Gibson. 

R.H,  ^oc.  CoZ.  No.  60,  p.  179. 

Ko.  10.        [24]  Thomas  Mitchell  v.  Marjory  Finlay.    November  12, 1799. 

The  act  1696,  c.  5,  found  not  to  apply  to  a  wife's  infeftment  on  an  antenuptial  marriage- 
contract,  by  which  the  husband  had  become  bound  to  give  her  infeftment  on  a 
house  and  yard  for  her  liferent,  in  case  of  survivancy ;  although  he  was  not  himself 
infeft  for  two  years  after  the  date  of  the  contract,  and  his  own  and  his  wife's 
Infeftment,  both  taken  on  the  same  day,  were  within  sixty  days  of  his  notour 
bankruptcy. 

By  an  antenuptial  marriage-contract,  James  Milne  became  bound  to  give  Marjory 
Finlay  infeftment  on  a  house  and  yard  belonging  to  him,  but  in  which  he  was  not  in- 
feft, for  her  liferent,  in  case  of  survivancy. 

James  Milne  did  not  himself  take  infeftment  for  above  two  years  after.    His  wife 
was  infeft  upon  the  clause  in  the  contract,  on  the  same  day  with  himself. 
He  became  notour  bankrupt  within  a  month  after  the  infef tments. 
Thomas  Mitchell,  one  of  his  creditors,  brought  a  reduction  of  the  obligation  to 
infeft  in  the  contract,  and  of  the  infeftment  taken  on  it,  founded  on  the  act  1696,  c.  5. 
The  Lord  Ordinary  assoilzied  the  defender. 

In  a  petition,  the  pursuer  admitted,  that  in  the  case  Jan.  29,  1751,  Johnston, 
No.  200,  p.  1130  (contrary  to  the  older  case,  June  19,  1731,  Creditors  of  Merchiston, 
No.  261,  p.  1283),  it  had  been  found,  that  infeftment  on  an  heritable  bond,  granted 
for  a  nofmm  debitum,  though  taken  within  sixty  days  of  bankruptcy,  does  not  fall 
under  the  act  1696.  But,  he  contended,  that  in  that  case  there  had  been  no  undue 
delay  in  taking  infeftment ;  and,  at  least,  much  less  than  in  the  present,  where  there 
was  reason  to  presume  it  had  been  postponed  intentionally,  till  the  husband  was  on 
the  eve  of  bankruptcy. 

The  pursuer  further  contended,  that  Milne's  own  infeftment,  which  was  necessary 
to  sapport  tbe  defender's,  being  a  voluntary  act  on  his  part,  was  struck  at  by  the 
statute ;  June  5, 1793,  Brough's  Creditors  v.  Spankie  and  JoUie,  No.  222,  p.  1179. 

Observed  on  the  Bench :    The  defender  was  entitled  to  complete  the  security, 
by  ezpeding  infeftment  in  her  husband's  person  as  well  as  her  own  ;  and  therefore 
this  is  not  to  be  considered  as  the  act  of  the  husband. 
The  petition  was  refused  without  answers. 

Lord  Ordinary,  Cbaio. — For  the  Petitioner,  Gillies. — Clerk,  Home. 

D.  D.  Fac.  Col.  No.  140,  p.  315. 


No.  21.    [38]  Macdouoall's  Creditors  v.  Macdouoall.    January  31, 1804. 

A  father,  makes  advances  to  his  eldest  son  to  a  considerable  amount,  and  in  about 
two  years  becomes  bankrupt.  His  creditors  cannot  reclaim  these  from  the 
son  out  of  any  separate  estate  he  may  have  since  acquired.^ 

While  Mr.  Allan  Macdougall  was  proprietor  of  an  estate  valued  at  upwards  of 
£30,000,  and  carrying  on  considerable  business  as  a  Writer  to  the  Signet,  though  at 
the  same  time  indebted  in  large  sums  to  many  persons,  he  defrayed  the  expense  of 
piomoting  his  eldest  son  John,  then  a  lieutenant  in  the  army,  to  be  a  captain  in  the 
Slst  regiment.    This  amounted  to  £1214,  lis.  3id,,  which  was  regularly  entered  to 
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his  son's  account  in  his  books,  as  paid  to  him,  or  by  his  orders,  in  the  course  of  )m 
recruiting,  in  the  end  of  the  year  1793,  and  beginning  of  1794. 

In  the  end  of  the  year  1796,  Mr.  Macdougall  stopped  payment,  and  conveyed  hi 
estate  to  a  trustee  for  behoof  of  his  creditors,  who  in  their  name  brought  an  actiei 
against  Captain  Macdougall  for  repayment  of  the  sum  advanced  by  his  father. 

The  Lord  Ordinary  pronounced  this  interlocutor  (6th  June  1801) :  "  In  respee 
it  is  not  alleged  that  there  was  any  fraud  on  the  part  of  Mr.  Allan  Macdougall,  oi 
that  any  diligence  had  been  done  against  him  at  the  time  the  advances  in  questioi 
were  made  to  the  defender,  sustains  the  defences,  assoilzies  the  defender  from  th 
conclusions  of  the  libel,  and  decerns." 

The  creditors  reclaimed,  and 

Pleaded :  1,  The  money  advanced  was  not  in  the  way  of  donation,  but  was  80 
down  to  the  son's  account,  of  which,  the  father  himself  having  now  occasion  for  payin( 
his  debts,  and  still  more  his  creditors,  have  a  just  title  to  demand  repayment.  Th 
whole  items  of  the  account  remain  undischarged  in  any  way  whatever.  Neither  b] 
entry  in  his  books,  nor  by  any  act  or  deed  at  the  time,  did  he  express  his  intentii 
of  making  it  a  gratuity.  Indeed,  in  justice  to  the  rest  of  his  family  (laying  his  onei 
creditors  out  of  the  question),  he  could  never  have  formed  the  idea  of  giving  so  laiy 
a  sum  to  his  presumptive  heir,  at  the  risk  of  exhausting  his  funds,  and  leaving  nothinj 
to  a  numerous  family  of  younger  children.  A  father  and  son  are  apt  to  deal  loosd] 
in  matters  of  business,  leaving  it  to  after  circumstances  to  determine  what  shapi 
the  transaction  shall  assume ;  if  he  had  been  prosperous  in  life,  perhaps  he  neve 
would  have  [39]  called  back  the  money  so  advanced.  But,  on  the  other  hand,  hj 
retaining  this  sum  at  his  son's  debit  in  his  books,  he  reserved  his  claim  against  him,  ii 
the  event  of  his  being  unable  to  provide  otherwise  for  his  younger  children  or  oneroui 
creditors.     Of  this  reserved  claim,  his  creditors  are  entitled  to  avail  themselves. 

2.  But  supposing  the  money  was  given,  not  on  the  footing  of  a  debt  to  be  repaid 
but  as  an  absolute  grant,  not  subject  to  any  power  of  revocation,  or  condition  o; 
repayment,  it  may  be  challenged  upon  the  act  1621,  which  declares  "  all  alienations 
dispositions,  Sec,  made  by  the  debtor  of  any  of  his  lands,  teinds,  reversions,  actions 
debts,  or  goods  whatsoever,  to  any  conjunct  or  confident  person,  without  true,  just 
and  necessary  causes,  and  without  a  just  price  really  paid,  the  same  being  done  aftei 
contracting  of  lawful  debts,  to  be  null  and  of  no  avail,"  &c.  That  every  father  liei 
under  a  natural  obligation  to  provide  for  his  offspring,  need  not  be  disputed ;  bni 
that  this  is  "  a  true,  just,  and  necessary  cause,"  in  the  sense  of  the  statute,  taking 
off  the  effect  of  presumptive  fraud,  cannot  be  conceded.  A  father  is  bound  to  provide 
for  his  offspring,  so  long  as  he  has  the  means  of  doing  so  ;  so  long  as  he  has  any  fre< 
estate  to  bestow  ;  but  no  one  is  either  bound  or  entitled,  either  by  a  natural  or  civil 
obligation,  to  provide  for  his  family  at  the  expense  of  others.  It  is  not  necessar^ir 
to  instruct  actual  fraud  to  justify  a  challenge,  the  policy  of  all  the  bankrupt  acts, 
being  to  declare  certain  acts  to  be  fraudulent  in  the  eye  of  law,  independent  alto-< 
gether  of  the  intention  of  the  granter.  The  preamble  of  the  act  1621,  so  far  from 
making  any  exception  in  favour  of  children,  on  account  of  the  natural  obligation  to 
provide  for  them,  places  them  in  the  front  of  suspected  persons,  in  whose  favour 
devices  are  most  likely  to  be  practised  to  the  injury  of  creditors.  Provisions  in  favour^ 
of  children  have  accordingly  always  been  understood  to  be  gratuitous  in  a  competitioas 
with  creditors  ;  Mackenzie's  observations  on  1621  ;  Ersk.  b.  4,  tit.  1,  §  34  ;  Bankt 
b.  1,  tit.  10,  §  75  and  77  ;  Stair,  b.  1,  tit.  9,  §  15 ;  and  children  have  always  beeu 
obliged  to  show,  that  at  the  time  of  granting  the  provisions  in  their  favour  their 
father  was  solvent. 

To  obviate  any  plea  of  hardship,  by  obliging  Captain  Macdougall  to  sell  his 
commission  to  repay  the  sum  claimed,  the  creditors  renounced  all  claim  upon 
the  commission,  and  agreed  to  restrict  themselves  to  payment  from  the  estate  of 
Polquhairn,  to  which  he  had  lately  succeeded  from  a  distant  relation. 

Answered :  1,  So  little  does  it  ever  appear  to  have  been  Mr.  Macdougall's  intention, 
to  retain  the  sums  expended  for  fitting  out  his  son  as  a  debt  against  him,  particularly: 
when  he  was  in  possession  of  the  family  estate  destined  to  that  son,  that  he  never' 
thought  of  taking  any  obligation  for  repayment  of  the  sums  advanced.  A  father-] 
never  can  be  allowed  to  act  in  such  a  manner,  as  that  having  put  his  son  into  a  certain 
situation  and  rank  in  life,  on  the  faith  and  understanding  that  he  is  making  him  a 
present  for  that  purpose,  he  may  afterward  ruin  all  his  future  prospects,  by  calling 
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back  that  money,  on  the  pretence  [40]  ^^t  it  was  a  debt  against  him.  The  account 
was  opened  by  the  bookkeeper,  as  evidence  of  the  sums  paid  by  him  on  the  son's 
account ;  and  vouchers  were  taken  as  evidence  of  these  disbursements.  If  it  had 
been  intended  that  this  should  constitute  a  debt  against  the  son,  these  would  have 
been  preserved ;  but  they  were  delivered  up  to  him  on  his  going  abroad,  and  no 
acknowledgment  of  any  kind  taken  from  him  in  return. 

2.  The  argument  upon  the  statute  implies,  that  there  was  fraud  in  the  transaction 

tnfficient  to  set  it  aside  ;  fraud  on  the  part  of  the  father,  for  advancing  a  moderate 

mm  to  his  eldest  son,  befitting  the  station  of  one  who  had  the  spes  successionia  of 

the  estate,  then  the  property  of  the  family  ;  and  that  there  was  also  fraud  in  the  son 

in  accepting  this  sum  of  money,  and  this  two  years  before  his  father  was  obliged  to 

i(op  payment.     But  this  advance  was  not  made  without  *'  true,  just,  and  onerous 

causes."    The  father  lay  under  the  strongest  obligation  to  provide  for  the  eldest 

son  of  his  marriage  ;  and,  in  discharge  of  that  obUgation,  he  expended  a  very  moderate 

sam  considering  the  situation  and  rank  of  the  parties.     Mr.  Macdougall  had  at  that 

time  every  reason  to  believe  that  his  effects  were  equal  to  the  discharge  of  all  his 

debts.    A  natural  obligation  is  sufficient  to  protect  a  deed  granted  in  favour  of  a  near 

relation  from  being  reducible.     By  the  statute,  wives  and  children  are  put  exactly 

on  the  same  footing  ;  yet  a  provision  to  a  wife  has  been  sustained  though  made  by  an 

insolvent  person,  even  in  a  postnuptial  contract ;  11th  January  1738,  Robertson, 

No.  75,  p.  957  ;  17th  February  1738,  Mackenzie,  No.  76,  p.  958  ;  22d  January  1714, 

Lockhart,  No.  74,  p.  956 ;  Creditors  of  Ferguson  v.  Swinton,  2d  February  1796,  No. 

109,  p.  1001.    No  case  has  ever  occurred,  where  the  situation  of  wives  and  of  children 

have  been  looked  on  in  different  points  of  view  ;  and  in  no  case  has  a  provision  to  a 

wife  been  sustained,  and  a  provision  to  a  child,  in  the  same  circumstances,  held  in- 

efiectual ;  Bean  v.  Strachan,  1st  August  1760,  No.  37,  p.  907  ;  Creditors  of  Scott  v, 

Ws  Younger  Children,  13th  June  1760,  No.  100,  p.  985. 

Reptied :  There  is  a  manifest  distinction  between  provisions  to  a  wife  and  pro- 
Tisions  to  children ;  the  former  being  in  the  eye  of  law  onerous,  so  far  as  rational ; 
the  latter  gratuitous  in  a  question  with  creditors. 

The  Court  (11th  December  1802)  "sustained  the  defences"  ;  and  on  advising 
a  reclaiming  petition,  with  answers  (31st  January  1804),  they  "  adhered." 

The  Court  was  divided  in  opinion.  It  was  observed  by  one  of  the  Judges  in  the 
minority,  that  the  principle  of  an  implied  condition  clearly  applied  to  this  case,  as  the 
son  could  now  from  his  separate  estate  afford  to  replace  this  sum,  if  his  father  had 
required  it ;  and  that  as  his  creditors  now  require  it,  they  are  entitled  to  urge  the 
same  plea  as  the  father,  who  never  gave  any  discharge  of  these  advances. 

Lord  Ordinary,  Hermand. — For  the  Creditors,  Solicitor-Gen.  Blair,  Arch.  Camp- 
bell, JuN.,  Scott. — Agent,  H.  Davidson,  W.S. — Alt.  Lord- Advocate  Hope, 
Hay. — Agent,  Alex.  Forsyth.t— Clerk,  Pringle. 

F.  Fac,  Cd.  No.  140,  p.  316. 


No.  24.    [43]  Richmond  and  Freebairn's  Trustee  v.  The  Pelican  iNflURAKCE- 

Office.    June  26, 1805. 

Payments  by  bills  of  exchange,  made  within  sixty  days  of  bankruptcy,  good  in  the 
case  of  a  running  account,  operated  upon  to  an  equal  extent,  on  both  sides  of  the 
account. 

The  Directors  of  the  Pelican  Insurance-Office,  in  1798,  appointed  Richmond 
and  Freebaim  their  agents  in  Edinburgh.  The  instructions  required  "  the  agent  to 
remit  immediately  all  sums  received  for  new  policies,  or  renewals,  when  the  pa3rment 
exceeds  £50  on  one  number,  and  is  to  transmit  the  balance  of  his  account  quarterly, 
within  one  month  after  each  quarter-day,  either  in  money,  in  bank-bills,  or  in  good 
Iwlb,  at  a  short  date." 

Of  this  date  (5th  September  1801),  Richmond  and  Freebaim  were  rendered 
bankrupt. 

MOR.  I.  7 
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The  account,  with  the  Pelican  Office  at  this  time  stood  thus  ; 
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Pelican  Life  Office,  London, 
Insurance- 
Dr. 

1801.  £     *.     d. 

March  4.  To  Sundries,     .         .   135  14    0 
July   11.  To  cash,  .         .     13  19     8 

Aug.  31.  To    profit    and    loss 

for  commission,    .      16  19     7 
To  James  Beveridge, 

for  drft.  on  him,  .  405     0    0 


in  Account  with  Kichhond  and  Freebairs. 
Brokers,  Edinburgh. 


Of. 


£631  13    3 


1801. 
Feb.  9. 
12 
April  1. 
May  21. 
June 
July 


Aug. 


By  Cash, 

By  ditto, 

1.  By  ditto, 

21.  Bv  ditto, 

10.  By  ditto, 
6.  By  Charles  Froebrvim, 

1 1.  Bv  cash, 
U.  By  ditto, 

22.  By  ditto, 
By  ditto, 

6.  By  ditto. 
31.  By  J.  Richmond,  for 

Life  Policy,  £30  18 

By    Charles    Free- 

baini,  12  14 


£ 
6 
2 
7 
8 
6 
127 
10 
4 

41  10 

86  19 

188    2 


By  balance  to  new  account. 


43  12 

1    8 


£631  13   I 


[44]  The  trustee  for  Richmond  and  Freebairn's  creditors  brought  a  reduction  of 
the  two  bills  for  £13, 198. 8d.  and  £465,  as  having  been  remitted  within  sixty  days  of  the 
bankruptcy,  contrary  to  the  provision  of  the  act  1696. 

On  the  16th  December  1802,  this  interlocutor  was  pronounced  : "  The  Lord  Ordinary 
having  heard  parties'  procurators  on  the  libel,  reasons  of  reduction  and  defences, 
sustains  the  defences  ;  repels  the  reasons  of  reduction  ;  assoilzies  the  defenders  from 
the  conclusions  of  the  libel,  and  decerns." 
The  trustee  reclaimed  *;  and 

Pleaded  :  The  spirit  of  the  bankrupt-act  1696,  is  to  incapacitate  the  debtor  from 
hurting  some  of  his  creditors,  by  preferring  others,  at  a  time  when  his  approaching 
insolvency  might  lead  him  not  to  do  equal  justice  to  all.  In  order  to  accomplish  th» 
purpose,  it  does  not  inquire  into  the  bona  fides  of  the  favoured  creditor,  nor  the  natnie 
of  the  debt,  but  annuls  whatever  the  debtor  has  done  for  the  purpose  of  discharging  it, 
for  sixty  days  preceding  bankruptcy,  unless  it  be  by  a  payment  in  money.  The  debt 
contracted  by  the  agent  to  his  employer,  is  in  no  different  situation  from  any  other 
debt.  If  it  had  been  known  that  he  was  to  become  bankrupt,  and  could  not  discharge 
this  debt,  he  certainly  would  not  have  been  employed  ;  but  neither  would  a  creditor 
have  lent  his  money,  if  it  had  been  conceived,  that,  on  the  stipulated  day  of  payment, 
the  debtor  would  be  incapacitated  from  discharging  the  debt.  In  both  cases,  the 
personal  credit  of  the  debtor  has  been  trusted ;  and  in  both,  every  assignation  or  other 
deed,  in  security  or  satisfaction  of  the  debt  so  contracted,  must  be  set  aside,  if  within 
the  statutory  period ;  Campbell  v.  Graham,  16th  January  1713,  No.  192,  p.  1120; 
Manson  v.  Angus,  1771,  Appendix,  Part  I.,  No.  7,  p.  15,  h,  t. ;  Machutcheon  v,  Welsh, 
29th  January  1794  (not  reported,  see  Appendix,  Part  II.). 

Answered  :  The  statute  was  never  intended  to  regulate  cases  such  as  this,  where  the 
transactions  have  been  carried  on  down  to  the  date  of  bankruptcy,  on  both  sides  of  a 
current  accoimt.  The  question  here  is  not  about  a  security  given  for  an  antecedent 
debt,  but  it  is  a  case  of  mutual  debit  and  credit,  under  a  running  account,  which  must 
be  taken  altogether  as  one  transaction  ;  the  different  articles  hinc  inde  being  counter 
parts  of  one  another,  and  not  to  be  disjoined.  It  would  be  great  injustice,  if,  in  such 
a  case,  all  the  indorsations  of  bills  and  transmissions  of  securities  during  sixty  days 
were  reduced  ;  while  all  the  engagements  undertaken  on  the  faith  of  these  securities, 
already  deposited,  or  of  their  being  sent  at  some  future  time,  are  held  effectual  oblige* 
tions.  It  has  been  already  found,  that  such  was  not  the  intention  of  the  act  1696; 
Stein's  Trustee  v.  Sir  William  Forbes  and  Company,  Ist  March  1791,  No.  204,  p.  U^'^ 
and  this  must  hold,  so  long  at  least  as  no  preference  is  granted  within  sixty  days,  that  A 
as  long  as  the  payments  made  are  not  more  than  those  received ;  by  which  the  fund  for 
the  other  creditors  is  not  more  diminished,  but  remains  just  as  it  did,  at  the  period  oi 
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siztj  days  previous  te  the  bankruptcy.  If  it  were  otherwise,  the  agent  would  be 
allowed  to  receive  mo-[45]*ney,  which  he  cannot  repay  to  his  employers  residing  at  a 
distance  ;  and,  by  doing  so,  he  commits  a  fraud  against  his  empkyer,  if  the  law  will 
not  allow  him  to  send  it  to  its  real  proprietor.  By  such  conduct,  the  agent  himself 
could  not  profit ;  neither  can  those  who  derive  right  from  him.  If  the  creditors  seek 
equity,  they  must  give  equity ;  they  cannot  convert  an  equitable  rule  to  an  unjust 
purpose. 

The  Court  adhered. 

Lord  Ordinary,  Glenlee. — ^Act.  H.  Erskine,  Wolpe-Murray. — Agent,  Tho.  Scot- 
land, W.S. — Alt.  Solicitor-General  Blair,  Forbes. — Agent,  W.  Molle,  W.S. 
—Clerk,  Pringle. 

F.  Fac,  Col.  No.  215,  p.  178. 


No.  28.    [52]  James  Dundas,  Trustee  on  the  sequestrated  estate  of  Richmond  and 
Freebairn  v.  James  Smith.    June  2,  1808. 

An  indorsation  of  a  bill  in  pajnment,  in  the  ordinary  course  of  trade,  is  not  liable  to 
reduction  on  the  statute  1696,  though  it  be  within  sixty  days  of  the  indorser's 
bankruptcy. 

Richmond  and  Freebairn  were  insurance-brokers  in  Edinburgh,  James  Smith  was 
anderwriter  in  their  office  for  behoof  of  himself,  his  father,  and  others.  He  had  under- 
written there*during  the  year  1800,  and  they  had  received  the  premiums  up  to  the  end 
of  that  year.  He  had  also  underwritten  [53]  there  during  the  year  1801,  though  it 
did  not  appear  that  they  ever  received  any  of  the  premiums  of  that  year.  (See  Bertram 
r.  Tnistee  for  Richmond,  Ac,  26th  November  1802,  No.  33,  p.  7122.) 

On  the  4th  of  August  1801,  Richmond  and  Freebairn  indorsed  to  James  Smith 
two  bills  for  £200  each,  drawn  upon  and  accepted  by  James  Beveridge  of  London, 
dne  on  the  12th-15th  October,  the  other  16th-19th  October.  Smith  remitted  the 
bilk  to  his  father  at  York  on  account  of  the  premiums  due  to  him.  At  that  date, 
there  had  been  no  balance  of  accounts  struck  between  Smith  and  Richmond  and  Free- 
bairn for  the  transactions  of  the  year  1800  ;  but  Smith  was  creditor  in  account  for  more 
than  the  sums  contained  in  these  bills.  There  did  not  appear  to  have  existed  at  that 
time  any  apprehension  of  Richmond  and  Freebairn  becoming  bankrupt.  They  were, 
however,  made  bankrupt  in  terms  of  the  act  1696,  on  the  6th  of  September  1801 ;  their 
estate  was  sequestrated  ;  and  James  Dundas  was  appointed  trustee  upon  it. 

The  trustee  brought  an  action  against  James  Smith,  for  reducing,  under  the  act 
1696,  the  indorsations  of  the  two  bills  above  mentioned.  The  interlocutor  of  the 
I^td  Ordinary,  (May  24th  1805),  was, — "  Finds,  that  in  practice  there  is  a  current 
account,  debit  and  credit,  between  the  broker  and  underwriter  who  do  business  at 
his  office,  fluctuating  from  time  to  time,  so  long  as  the  parties  continue  in  credit,  and 
till  tile  actual  failure  of  the  one  or  the  other  ;  so  that  it  would  be  unjust  to  allow  the 
creditors  of  either  to  avail  themselves  of  one  side  of  the  account,  without  taking  the 
other  side  of  it  into  view.  That  the  bills  passing  between  them  cannot  be  considered 
in  the  light  of  securities  for  anterior  debts,  so  as  to  fall  under  the  act  1696,  and  that 
such  bills,  especially  when  remitted  to  persons  at  a  distance,  are  properly  payments 
in  cash.  Finds,  in  terms  of  the  report,  that  there  was  no  mutual  settlement  of  accounts 
betwixt  the  parties,  striking  an  acknowledged  balance  previous  to,  or  at  the  period 
of  the  indorsations  in  question,  and  that  such  transactions  as  took  place  between 
them  went  on  posterior  to  the  indorsations  in  question,  in  the  same  manner  as  previous 
thereto.  Finds,  that  upon  the  6th  day  of  August,  Richmond  and  Freebairn  indorsed 
to  the  defender  bills  for  £400,  accepted  by  James  Beveridge,  which  bills  the  defender 
indorsed  to  his  father  Thomas  Smith,  and  other  correspondents  at  York,  for  whom 
he  was  in  use  to  underwrite  at  Richmond  and  Freebaim's  office  here.  Finds,  that 
akhoogh  there  may  be  no  valid  distinction,  in  a  general  view  of  the  act  1696,  between 
foreign  and  inland  bills,  so  as  that  the  one  should  be  exempted  from  the  sanction 
of  that  statute,  and  the  other  liable  to  it ;  yet  if,  in  the  ordinary  course  of  business, 


196  BANKRUPT  M(IE.AFP.H 

an  underwriter  in  this  country,  unconscious  of  failure  in  the  circumstanoeB  of  the 
broker  whom  he  employs,  not  only  for  himself,  but  for  his  correspondents  in  England, 
accepts  of  an  indorsation  of  bills  of  exchange  from  that  broker,  and  remits  them  to 
such  correspondent,  while  the  credit  of  the  broker  is  unimpeached,  the  transactioa 
cannot  be  set  aside  upon  the  act  1696,  unless  it  shall  appear  that  such  remittance 
was  in  payment  of  a  debt  [54]  already  liquidated.  Finds  no  evidence  that  the  deM 
due  to  the  debtor's  Engbsh  correspondents,  who  received  the  remittance  of  the  £400 
under  challenge,  had  been  liquidated  at  the  time  of  the  remittance  ;  the  alleged  deky 
of  which,  as  well  as  the  circumstance  that  the  bills  are  said  to  have  been  indorsed 
indefinitely  to  account  of  the  balance  which  might  ultimately  be  due  to  the  defender, 
affords  real  evidence,  as  well  of  the  bona  fides,  as  of  the  application  of  the  genenl 
doctrine  assumed,  in  the  first  part  of  this  interlocutor,  to  the  circumstances  of  the 
case ;  assoilzies  from  the  reduction  in  regard  to  this  article." 

The  cause  came  before  the  Inner-House  by  petition  and  answers. 

Argument  for  the  pursuer. 

These  indorsations  were,  in  terms  of  the  act  1696,  "  dispositions,  assignations,  or 
other  deeds,  made  by  the  bankrupt,  in  the  space  of  sixty  days  before  his  becoming 
bankrupt,  in  favour  of  his  creditor,  either  for  his  satisfaction  or  further  security." 

For  it  is  clear  law,  that  they  are  not  taken  out  of  the  statute  merely  by  being 
indorsations  of  bills,  2d  February  1700,  Durward  v,  Wilson,  No.  191,  p.  1119,  16th 
January  1713,  Campbell  v,  Graham,  No.  192,  p.  1120,  Manson  v,  Angus,  16th  July 
1771,  in  which  this  point  was  determined  on  full  discussion,  and  the  judgment  of  this 
Court  was  affirmed  in  the  House  of  Lords,  22d  March  1774,  No.  7  ;  M'Hutcheon 
V.  Welsh,  29th  January  1794,  not  reported.  (See  Appendix,  Part  II.)  See  Beirs 
Law  of  Bankruptcy,  v.  1,  p.  171. 

2dly,  There  is  no  authority  whatever  for  saying,  that  indorsations  of  foreign  bills 
are  in  a  different  situation  from  indorsations  of  inland  bills.  The  observation  of  the 
collector  in  the  case  of  Campbell  v,  M*Gibbon,  No.  202,  p.  1139,  is  now  admitted,  on 
all  hands,  to  have  been  onerous  ;  and  it  was  decided  that  there  was  no  such  difference 
in  the  case  of  M*Hutcheon  v.  Welsh. 

3dly,  It  cannot  take  the  indorsations  out  of  the  act  that  they  were  in  payment ; 
for  the  statute  expressly  includes  deeds  made  "  for  satisfaction." 

4thly,  It  cannot  have  this  effect,  that  the  indorsations  were  given  bona  fide,  without 
contemplation  of  bankruptcy  ;  for  the  very  object  of  the  statute,  in  fixing  the  retro- 
spective term  of  60  days,  was  to  supersede  all  inquiry  into  that  circumstance,  by 
adopting  a  general  presumption  from  a  circumstance  that  was  almays  certain ;— 
accordingly,  this  plea  has  uniformly  been  disregarded  in  actions  on  this  statute. 

5thly,  These  indorsations  are  not  taken  out  of  the  statute  merely  by  the  circum- 
stance that  they  were  made  during  the  existence  of  an  open  account.  The  Court 
may  just  as  well  rescind  the  statute  in  toto,  as  deny  effect  to  it  in  all  cases,  where  the 
parties  happen  to  have  an  open  account.  There  is  not  the  smallest  authority  for 
such  an  exception.  Indeed,  it  would  destroy  the  effect  of  the  statute  altogether ;  for 
not  only  are  open  accounts  very  common,  [55]  but  is  is  quite  easy  to  keep  an  account 
open  for  the  very  purpose  of  eluding  this  statute.  The  case  of  Sir  William  Forbes  and 
Company,  No.  204,  p.  1142,  did  not  establish  any  such  rule.  In  that  case,  the  indorsa- 
tion was  sustained  because  a  subsequent  advance  to  a  greater  amount  had  been  made 
by  the  indorsee.  The  case  of  the  Pelican  Insurance  Office,  No.  24,  was  circumstantiate ; 
but  at  the  utmost  only  established,  that  indorsations  within  the  60  days  must  com- 
pensate advances  by  the  indorsee  within  the  60  days. 

The  mere  existence  of  an  open  account  on  which  no  advances  at  all  have  been 
made  subsequent  to  indorsations,  or  even  within  the  60  days,  has  never  been  found 
to  take  those  indorsations  out  of  the  act  1696. 

These  are  all  the  circumstances  that  can  be  imagined  to  take  this  case  out  of  the 
statute. 

Argument  for  defender. 

It  is  not  necessary  for  the  defender  to  dispute  simply  and  precisely  any  of  the 
pursuer's  propositions.  He  maintains,  that  the  indorsations  do  not  fall  under  the 
act  1696 : 

1st,  Because  they  were  payments  made  bona  fide  in  the  ordinary  course  of  business. 

The  deeds,  Ac,  which  the  act  declares  reducible,  are  "granted  in  favour  of  credi- 
tors, and  in  preference  to  other  creditors  "  ;  but  payments,  made  in  the  ordinary 
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course  of  business,  are  neither  of  these ;  so  that  they  do  not  come  under  the  words 
of  the  act.  Still  less  do  they  come  under  the  spirit  of  it.  For  it  never  was  intended 
to  rescind  all  the  ordinary  dealings  of  every  person  who  became  bankrupt  for  60 
days  back.  Such  a  provision  would  have  done  far  more  harm  than  good  ; — accord- 
ingly, payments  in  money  have  always  been  held  not  to  fall  under  the  statute,  because 
these  were  presumed  to  be  of  this  description,  Bean  v,  Strachan,  Ist  August  1760, 
No.  37,  p.  907 ;  Ersk.  b.  4,  tit.  1,  §  41.  But  now  that  the  use  of  cash  is  almost 
entirely  superseded,  payments  in  the  ordinary  course  of  trade  are  generally  made  by 
indorsation  of  bills.  In  this  form,  however,  they  are  still  payments  in  the  ordinary 
course  of  trade,  and  as  such  must  be  exempted  from  the  reduction  on  the  act  1696. 

2dly,  This  is  still  clearer  where  a  current  account  of  debit  and  credit  subsists 
between  the  parties,  as  in  this  case.  For  there  it  is  obvious,  that  the  payment  is  not 
only  not  given  in  contemplation  of  bankruptcy,  but  it  is  not  given  merely  either 
for  satisfaction  or  security  of  a  prior  debt.  It  is  given  with  a  view  to  future  trans- 
actions as  much  as  past ;  and  can  never  be  said  to  be  given  to  one  creditor  in  prefer- 
ence to  others,  since  not  only  there  can  be  no  view  to  a  preference,  but  it  is  quite 
uncertain  whether  the  person,  to  whom  it  is  given,  may  ultimately  be  a  creditor  or 
not,  even  independently  of  such  payment. 

This  view  was  adopted  by  the  Court  in  the  case  of  Sir  William  Forbes,  and  still 
more  clearly  in  that  of  the  Pelican  Company.* 

[56]  The  idea  that  deeds  of  any  kind  within  the  60  days  would  be  sustained,  merely 
because  they  were  in  satisfaction  or  security  of  debts  contracted  within  the  60  days, 
is  supported  by  no  authority  ;  and  there  is  no  reason  to  suppose  it  was  the  principle 
of  decision  in  either  of  these  cases. 

The  majority  of  the  Court  adopted  the  first  argument  of  the  defender ;  and 
founded  their  opinion  upon  this,  that,  in  the  circumstances  of  this  case,  the  indorsa- 
tions of  the  bills  must  be  viewed  as  pa3anents  in  the  ordinary  course  of  trade  ;  and, 
therefore,  did  not  fall  under  the  act  1696. 

It  was  observed  by  several  Judges,  that  indorsation  of  bills  were  certainly  not 
exempted  in  general  from  the  operation  of  the  act  1696  ;  and  one  Judge  (Lord  Arma- 
dale) expressed  a  decided  opinion,  that  the  mere  circumstance  of  a  current  account 
existing  between  the  parties  was  by  it«elf  of  no  relevancy  in  defence  against  a  re- 
duction on  the  act.  That  if  in  fact  the  bankrupt  was  debtor  to  the  indorsee  at  the 
commencement  of  the  60  days,  it  signified  very  little  whether  the  account  had  been 
balanced  or  not  previously  to  that  period  ;  and  that  none  of  the  cases  quoted  went 
upon  this  circumstance  alone,  but  on  advances  being  made  by  the  indorsee  subsequent 
to  the  indorsations,  or  at  least  within  the  60  days. 

The  interlocutor  of  the  Court  (2d  June  1808),  was,  "  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary." 

Lord  Ordinary,   Hermand. — Act.   Dav.  Cathcart. — Alt.   John   Connell. — Tho. 
Scotland,  W.S.,  and  Dav.  Murray,  W.S.,  Agents.— P.  Clerk. 

M.  Fac,  Cd.  No.  47,  p.  174. 

No.  3.    [1262]  Marquis  of  Clydesdale  v.  Earl  of  Dundonald.    January  26, 1726. 

This  great  cause  consists  of  various  branches.  That  part  of  it  which  regards  Base 
Infeftments  is  distinguished  by  the  marginal  note  opposite.  The  other  subjects 
will  he  referred  to  in  the  particular  Titles  to  which  they  belong.  It  has  Deeu 
thought  best  to  record  the  whole  case  together,  where  it  first  occurs. 

Branch  I. 

Clatise  of  Return. 

The  estate  and  honours  of  the  family  of  Dundonald  being  provided  to  heirs-male 
b  the  year  1716,  John  Earl  of  Dundonald  having  only  one  son,  William,  the  last 
Earl,  from  whom  he  had  no  great  expectation  of  issue,  executed  a  deed,  by  which, 

*  See  also  Thomson's  Trustee,  28th  February  1806,  No.  25. 
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"  failing  heirs-male  of  his  own  body,  he  obliges  himself  to  provide  and  secure  fail 
estate  in  favour  of  Lady  Anne  Cochran  his  eldest  daughter,  and  the  heirs-male  el 
her  body  ;  whom  failing,  to  his  other  daughters,  in  their  order,"  &c.  Earl  Williua 
having  died  in  his  minority,  without  issue,  the  Marquis  of  Clydesdale,  only  son  to 
Lady  Anne  Cochran,  brought  an  action  to  have  it  declared,  "  That  the  heirs-mak 
of  the  said  Earl  John's  body  having  failed,  he  the  Marquis,  as  heir-male  of  the  said 
Lady  Anne's  body,  was  heir  of  provision  to  the  said  Earl  his  grandfather  ;  and  craving 
that  the  present  Earl  of  Dundonald  might  be  decerned  to  make  up  his  titles  to  tiie 
estate,  and  convey  the  same  in  his  favour."  On  the  other  hand,  this  Earl  of  Dun- 
donald, the  heir-male  of  the  family,  brought  a  counter  action  of  declarator  by  way 
of  defence  ;  among  other  conclusions,  insisting  that  it  might  be  found,  "  That  William, 
first  Earl  of  Dundonald  having  conveyed  his  estate  to  heirs-male,  with  a  clause  of 
Return  to  himself  failing  heirs-male,  this  imported  a  prohibition  to  alter  ;  and  there- 
fore the  said  Earl  John  had  no  power,  by  a  gratuitous  deed,  to  alter  the  conveyances 
and  course  of  succession  which  their  ancestor  had  established  for  the  preservaiioo 
of  his  name  and  family."  These  conveyances  stood  thus :  The  said  William  fiist 
Earl  of  Dundonald,  by  diverse  deeds,  in  the  years  1653,  1656,  and  1657,  settles  his 
estate  upon  "  William  Lord  Cochran  his  eldest  son,  and  the  heirs-male  of  his  body; 
whom  failing,  to  return  to  himsdf."  And  in  the  year  1680,  by  a  procuratory  of 
resignation ;  and  1684,  in  his  grandson's  contract  of  marriage,  the  same  Earl  William, 
after  the  decease  of  this  son,  renew^s  the  settlement  "  in  favour  of  John  Lord  Cochnm 
his  eldest  grandson,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  William  Cochran 
of  Eilmaronock,  his  second  grandson  (father  of  Thomas  the  present  Earl),  and  the 
heirs-male  [1263]  o^  bis  body  ;  whom  failing,  to  his  other  grandsons  ;  whom  failing, 
to  himself ;  whom  all  failing,  to  the  eldest  heir-female  of  his  own  body,  without 
division." 

From  these  deeds  it  was  pleaded  for  the  Earl,  That  where  a  maker  of  an  entail 
divests  himself  of  the  fee,  and  substitutes  himself  to  his  own  donees ;  such  suh- 
stitution  being  purchased  at  no  less  value  than  the  whole  subject,  is  in  the  strictest 
manner  onerous,  and  consequently  unalterable  by  any  of  the  intermediate  substitutes 
in  prejudice  of  the  maker.  If  one  should  give  a  sum  of  money  to  the  maker  of  a  tailzie, 
to  get  himself  put  into  the  substitution,  such  substitution  would  be  onerous  and 
unalterable  in  prejudice  of  him  who  gave  the  consideration  for  it :  And  is  not  the 
intention  as  strong,  when  a  man  gives  away  his  estate,  with  a  provision  of  return 
to  himself  in  a  certain  event,  that  the  same  should  not  be  arbitrarily  disappointed, 
as  where  he  had  only  contributed  a  small  matter  for  being  named  a  substitute  ?  To 
confirm  this,  see  31st  January  1679,  Drummond  contra  Drummond  ;  *  10th  December 
1685,  Mortimer  contra  College  of  Edinburgh  :  f  In  which  cases,  though  the  substi- 
tution was  in  money,  and  not  in  lands,  it  was  found,  that  the  institute  could  not  alter 
in  prejudice  of  a  clause  of  return ;  and  the  ratio  decidendi  was  purely  the  onerosity 
of  the  substitution,  which  equally  applies  to  all  estates,  whether  in  land  or  money. 
And  in  a  late  case  betwixt  the  Duke  of  Douglas  and  Lockhart  of  Lee,  in  a  land- 
conveyance,  a  return  to  the  tailzier  was  found  to  be  an  onerous  substitution,  not  to 
be  gratuitously  altered,  voce  Fiar  Absolute,  Limited. 

It  was  allowed  by  the  Marquis,  That  the  Lords  in  some  cases  have  made  a  dis- 
tinction betwixt  a  clause  of  return  and  a  simple  substitution  ;  that  a  clause  of  return 
was  something  stronger,  and  yet  not  the  same  with  a  prohibitory  clause  :  But  it  was 
contended,  That  the  Lords  never  found  this  in  any  case  where  an  estate  was  provided 
to  *an  heir  alioqui  successurus  ;  which  failing,  to  other  heirs  ;  which  failing,  to  return 
to  the  granter,  &c.  Indeed,  where  an  estate  is  given  away  to  a  stranger,  or  one  not 
alioqui  auccessuruSy  with  a  limitation  to  particular  heirs,  and  a  provision  of  return 
to  the  granter  ;  this  has  been  explained  to  have  the  force  of  a  paction  betwixt  the 
granter  and  the  stranger  receiver  of  the  estate,  that  failing  the  heirs  in  the  limitation, 
the  estate  should  return  to  the  granter.  And  this  is  most  just,  because  where  a  pro- 
prietor makes  such  a  deed,  it  is  evident  he  is  not  settling  his  succession,  but  is  giving 
away  his  estate  from  his  successors  for  a  particular  use  ;  and  this  reasonable  condition 
is  implied,  that  causa  cessante,  cessabunt  effecius,  whert  that  use  is  at  an  end,  that 
himself  or  his  righteous  heir  shall  have  back  the  estate.     And  this  cannot  be  better 

♦  Stair,  V.  2,  p.  686,  voce  Fiar  Absolute,  Limited. 

t  President  Falconer,  No.  97,  p.  67,  voce  Fiar  Absolute,  Limited. 
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iUustrated,  than  from  consideration  of  the  late  case  betwixt  the  Duke  of  Douglas 
and  Lockhart  of  Lee,  cited  for  the  other  party  :   There  a  part  of  the  family  estate 
of  Douglas,  being  given  away  to  the  heir  of  a  second  marriage,  and  the  heirs  of  his 
body  ;  which  faiUng,  to  return  to  the  right  heir  of  the  family  of  Douglas  ;  the  Lords 
did  justly  interpret,  "  That  that  clause  of  return  was  not  a  simple  substitution,  but 
was  of  the  nature  of  a  paction  betwixt  the  family  and  the  heir  of  the  second  marriage, 
that  fail-[1264]-iiig  him  and  his  heirs  (in  support  of  whom  alone  the  estate  was  given) 
the  estate  should  come  back  to  the  family  "  :   There  is  therefore  a  wide  difference 
betwixt  this  case  and  every  case  where  a  man  is  settling  his  estate  upon  his  own 
heir.     In  all  such  cases,  the  last  substitution  being  by  way  of  a  clause  of  return, 
there  is  no  conveyance  for  a  certain  use,  no  implied  condition  ;   it  is  no  more  than 
a  common  expression,  pointing  out  whom  the  proprietor  intends  should  be  his  heir, 
failing  such  another  ;   still  leaving  every  substitute  in  his  full  right  of  property  and 
power  of  disposal.     It  is  to  no  purpose,  therefore,  to  insist  upon  the  onerosity  of 
such  a  clause  of  return  :   There  is  no  question  the  maker  of  a  tailzie,  disponing  his 
estate  to  his  heir  alioqui  successurus,  since  he  might  retain  it  to  himself,  can  make  it 
return  upon  what  conditions  he  pleases  ;  but  where  his  principal  design  is  confessedly 
that  only  of  pointing  out  the  succession  of  his  heirs,  can  any  secondary  intention 
be  drawn  from  a  clause  of  return  importing  a  Kmited  tailzie  1     The  Marquis's  lawyers 
beg  leave  to  say,  the  presumption  lies  on  the  other  side,  since  the  Earl  of  Dundonald 
made  no  use  of  the  known  irritant  and  resolutive  clauses  calculated  for  the  restriction 
of  property,  that  he  designed  only  a  simple  destination,  and  had  no  view  to  limit  his 
successors.     Taking  the  matter  in  this  view,  the  decisions  cited  for  the  Earl  will  be 
foond  nothing  to  the  purpose,  they  being  in  relation  to  suras  of  money  given  as  pro- 
visions to  children,  and  consequently  grants  for  a  particular  use  ;  which  use  being 
at  an  end,  the  intention  was  obvious,  that  the  sums  should  cease  to  be  due  :  So  that 
bonds  of  this  nature  are  understood  to  be  so  far  personal,  that  they  go  not  to  gratuitous 
assignees. 

It  was  urged  in  the  second  place  for  the  Marquis  upon  this  head,  That  whatever 
effect  a  clause  of  return  may  have  with  regard  to  the  persons  in  whose  favour  conceived, 
it  can  operate  nothing  in  favour  of  the  intermediate  heirs  who  are  called  to  the  suc- 
cessbn  before  these  persons.  Now  let  it  be  granted,  there  was  the  strongest  security 
in  favour  of  the  Earl  of  Dundonald's  heirs  whatsoever,  what  is  that  to  the  heirs-male  ? 
Is  there  anything  thereby  stipulated  in  their  favour  ?  Or  is  it  a  tenable  point,  because 
the^arl  took  care  to  tie  down  his  son,  and  the  heirs-male  of  his  body,  not  to  dispose 
of  the  estate  to  a  stranger  in  prejudice  of  his  heirs  of  line,  that  therefore  his  son,  or 
any  of  the  subsequent  heirs-male,  could  not  better  the  case  of  the  heir  of  line,  and 
give  him  the  succession  sooner  than  the  Earl  had  stipulated  ?  This  is  the  very  case  : 
The  Marquis  of  Clydesdale  is  the  heir  whatsoever,  the  very  person  in  whose  favour 
the  return  is  conceived  ;  how  then  can  it  be  said,  that  the  deed  in  his  favour  is  in 
preju^ce  of  the  clause  of  return  ?  And  if  not  in  prejudice,  how  comes  the  clause 
to  be  made  a  foundation  upon  which  to  reduce  it  ? 

To  this  it  was  replied  for  the  Earl,  "  It  is  a  principle,  Wherever  a  substitution 
is  onerous  in  favour  of  the  last  termination,  it  gives  the  force  of  a  fideicomiss  to  the 
whole  destination."  If  which  were  otherwise,  this  absurdity  would  follow,  that  the 
substitute  who  was  made  preferable  in  the  succession,  would  have  a  weaker  right  than 
he  who  was  called  after  him  :  Besides,  that  the  matter  could  not  otherwise  be  ex- 
pedited ;  for  when  the  gratuitous  alienation  is  made,  it  is  pro-[1265]-hable  the  onerous 
substitute  may  have  no  title  to  quarrel  it,  many  being  before  him  in  the  right  of 
succession  ;  and  when  perhaps  after  a  long  tract  of  time,  the  succession  is  open  to  him 
by  the  failure  of  the  intermediate  substitutes,  they  themselves  being  all  the  while  out 
of  possession,  he  has  but  a  slender  lay  that  this  shall  turn  to  his  account,  when  in  all 
probability  the  provision  of  return  is  quit«  forgot,  or  cut  off  by  prescription  in  favour 
of  third  parties. 

"  The  Lords  found,  That  neither  the  clause  of  return  in  the  contract  1653  and 
1656,  nor  the  substitution  in  the  procuratory  of  resignation  1680,  or  contract  of 
marriage  1684  years,  did  disable  the  last  John  Earl  of  Dundonald,  gratuitously  to 
alter  the  succession  by  a  deed  in  favour  of  his  dausjhters,  in  prejudice  of  the  heir-malfe 
of  the  former  investiture."    See  Fiar  Absolute,  Limited. 
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Bbakch  II. 
Minor, 

Another  head  of  the  Earl's  declarator  was  to  this  purpose,  that  at  any  rate  liii 
deed  in  the  1716  ialls  to  be  set  aside,  in  respect  that  the  last  Earl  William,  in  the  172Sib 
with  consent  of  curators,  made  a  new  deed  of  settlement  in  favour  of  the  preseol 
EarL  Against  which  deeds,  in  the  1725,  it  was  objected,  That  they  were  done  oi 
deathbed,  and  in  minority  ;  either  of  which  was  sufficient  to  set  them  aside. 

It  was  pleaded  for  the  Marquis,  It  is  a  received  maxim  in  our  law,  that  a  minor, 
even  with  consent  of  curators,  cannot  prejudge  his  heir,  or  gratuitously  alter  tl» 
settlements  made  by  his  predecessor.  Sir  George  Mackenzie,  in  this  matter,  is  expresi 
in  his  treatise  of  Tailzies,  where  he  says,  "'  It  hath  been  doubted  if  minors  can  make 
tailzies,  even  with  consent  of  tutors  and  curators  :  And  I  conceive  they  cannot; 
for  though  it  cannot  be  properly  said  that  they  themselves  are  lesed,  seeing  tkcy 
continue  still  fiars  ;  yet  a  minor  may  be  justly  said  to  be  lesed,  in  that  he  wrongs  liiB 
family  and  nearest  relations." 

In  support  of  the  deed,  it  was  pleaded  for  the  Earl  of  Dundonald  :  It  is  the  known 
law  of  Scotland,  that  a  minor  with  consent  of  curators,  or  by  himself  where  he  \iBi 
none,  has  the  same  power  over  his  estate,  as  if  he  was  of  full  age  ;  under  this  single 
exception,  "  unless  the  minor  himself  is  lesed  by  the  deed."  The  original  of  fl» 
maxim,  that  a  minor  cannot  prejudge  his  heir,  comes  from  this,  that  generally  spealdng 
these  two  go  together,  a  lesion  to  the  minor  himself,  and  a  lesion  to  his  heir  and  family. 
Now  in  the  present  case  it  happens  to  be  quite  otherwise  ;  Earl  John,  the  niino?8 
father,  intended  to  disinherit  the  present  Earl  of  Dundonald,  while  at  the  same  time 
he  was  his  representative  both  in  name  and  honours  ;  which  was  the  most  irrationJ 
action  of  that  gentleman's  Ufe  :  A  deed,  which  had  he  been  minor  when  he  did  it,  he 
could  have  reduced  on  the  head  of  lesion,  granting  it  otherwise  unalterable.  Is  it  not 
then  unreasonable  to  maintain,  that  his  son,  the  heir  of  the  family,  was  lesed  by  the 
alteration  ? 

RepUed  for  the  Marquis :  The  pretended  favour  of  conjoining  the  estate  and 
honours  alters  not  the  case  :  The  settlement  made  by  the  predecessor  is  presumed 
[1266]  in  law  to  be  the  most  advantageous  for  the  minor  ;  and  it  admits  no  arguments 
against  this  presumption.  Besides,  there  is  another  reason  drawn  from  utility :  For 
be  it  once  introduced,  that  a  minor,  to  whom  the  law  ascribes  a  weakness  of  mind, 
may  alter  the  deeds  of  his  predecessors  without  a  sufficient  onerous  cause,  it  will  hj 
him  open  to  such  importunities,  as  may  prove  highly  pernicious  to  his  family ;  and 
therefore  such  importunities  it  is  the  common  interest  to  guard  against. 

"  The  Lords  found.  That  WilUam  last  Earl  of  Dundonald  could  not,  in  his  minority, 
though  with  consent  of  curators,  gratuitously  make  any  alteration  of  the  destination 
of  succession  contained  in  the  said  Dond  of  tailzie  1716."    See  Minor. 

Branch  III. 
Deathbed, 

In  answer  to  the  other  objection  of  deathbed,  against  the  deeds  made  by  Earl 
WilUam  in  the  1725,  and  in  support  of  these  deeds,  it  was  urged  for  the  Earl,  It  is  a 
principle  indeed,  That  deathbed  deeds  are  not  good  against  the  heir.  But  this  wili 
not  apply  to  the  present  case  ;  in  respect  that  neither  the  Marquis,  nor  the  Duchess 
of  Hamilton,  his  mother,  were  in  any  sense  heirs  to  Earl  William,  whose  deeds  are 
craved  to  be  reduced,  Imo,  In  that  they  could  not  have  been  served  as  heirs  of  pro- 
vision to  him  ;  2dly,  Esto  they  could,  yet  an  heir  of  provision,  who  cannot  serve  in  the 
subject,  is  not  such  an  heir  as  in  law  is  entitled  to  the  privilege  of  deathbed.  To 
make  out  the  first  point,  Earl  John  is  not  obhged,  by  the  bond  of  entail  1716,  to  resign 
in  favour  of  himself,  whom  failing,  in  favour  of  Lady  Anne  ;  but  he  directly  obliges 
himself  to  resign  to  Lady  Anne.  By  this  clause  she  was  stated  a  proper  creditor, 
and  by  no  means  heir  :  There  was  nothing  in  the  person  of  the  granter,  which  she 
could  carry  by  a  service,  in  the  event  the  obUgation  was  to  take  effect ;  and  it  is 
evident,  where  there  is  no  service,  there  can  be  no  heir.  But  then,  as  to  the  second 
point,  EsU)  Lady  Duchess  could  have  served  heir  of  provision  ;  yet  by  the  origins^ 
constitution  of  the  law  of  deathbed,  and  by  the  records  as  far  back  as  they  are  to  be 
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foimd,  an  heir  of  provision  has  not  this  privilege,  but  singly  the  heir  of  the  investiture, 
or,  in  other  words,  the  heir  in  the  subject  alienated.  This  is  distinctly  held  forth  by 
our  learned  countryman  Craig  ;  who,  after  he  has  told  us,  on  the  subject  of  deathbed, 
that  in  ledo  wgritudinia  nemo  'potest  hcsredi  suo  profjudicare,  when  he  comes  to  explain 
who  it  is  that  can  succeed  as  heir,  L.  2,  Dieg.  13,  §  5,  his  words  are,  "  Apud  nos,  hseres 
is  solus  est,  qui  in  feudum  rerum  immobilium,  aut  rei  alicujus  immobilis  succedit "  ; 
and  afterwards,  §  25,  "  Is  proprie  hseres  non  dicitur,  nisi  qui  a  lege  ad  successionem 
vocatnr ;  sunt  enim  qui  non  ex  lege,  sed  ex  conventione  partium  succedunt ;  sed  hi 
nomen  luBredis  non  merentur."  And  surely,  as  there  is  no  reason  for  extending  this 
law  in  the  general,  there  is  much  less  in  this  particular  case  :  The  deed  complained  of, 
IB  a  deed  altering  a  former  ;  which  former  was,  in  the  eye  of  the  law,  a  lesion  pre- 
judicial to  the  granter  and  his  family  :  And  as  the  law  of  deathbed  was  introduced 
for  preventing  impositions  [1267]  ^^^  abuses  to  the  ruin  of  families,  would  it  not  be 
smost  irrational  decision,  that  the  deed  of  a  successor,  rectifying  a  ruinous  conveyance 
made  by  hia  predecessor,  should  be  reduced  upon  the  same  ground  of  law,  on  which 
tlte  deed  itself  whereby  the  ruin  came  could  have  been  reduced  ? 

Replied  for  the  Marquis,  That  there  is  no  distinction  in  the  law  of  deathbed, 
betwixt  a  right  of  a  person  that  is  heir,  in  virtue  of  a  personal  deed,  and  him  that  is 
heir  by  an  investiture  completed  with  inf eftment.    Craig  indeed  points  at  a  distinction ; 
but  his  opinion  on  that  head  has  been  exploded,  and  j  ustly.    The  foundation  of  the  law 
of  deathbed  was,  to  prevent  persons  being  imposed  upon,  by  the  importunities  not  only 
of  priests,  but  of  near  relations,  at  a  time  when,  through  weakness,  they  are  presumed 
not  capable  of  resisting  solicitation,  to  alter  the  succession  in  prejudice  of  those  persons, 
who,  during  their  firm  health,  were  the  true  heirs,  to  whom  the  estate  was  by  law  to 
descend,  by  whatever  title,  as  heirs,  whether  of  line,  male,  conquest,  or  provision ; 
uid  without  distinction,  whether  they  were  heirs  in  virtue  of  a  personal  deed,  or  a  deed 
on  which  infeftment  followed.    And,  as  this  is  established  by  constant  practice,  it  is 
unnecessary  to  take  notice  of  any  other  decision,  than  what  passed  in  the  case  Hepburn 
of  Humby  contra  Hepburn,  25th  February  1663  ;  *  where  there  are  three  points  deter- 
mined, every  one  of  which  destroys  the  objection  made  in  this  case.     The  first  is, "  That 
the  pnisuer  of  the  reduction  had  a  good  title,  though  he  had  only  a  personal  provision 
in  Mb  favour,  conceived  in  a  contract  of  marriage  upon  which  no  infeftment  had 
followed  : "  And  the  reasoning  there  was  precisely  the  same  that  is  now  made  use  of 
for  the  Earl  of  Dundonald.     2do,  It  was  determined,  "  That  the  law  of  deathbed  did 
operate  in  favour  of  an  heir-male,  by  virtue  of  a  personal  provision,  even  in  prejudice 
of  the  heir  of  line,  who  was  heir  of  the  investiture  :  "  How  much  more  in  favour  of  the 
heir  of  line  in  prejudice  of  a  collateral  heir-male  ?     And  3tio,  It  was  determined,  "  That 
though  the  right  of  the  heir- male  arose  only  from  the  deed  of  the  defunct,  who  had  made 
a  disposition  in  his  favour  to  the  exclusion  of  heirs  of  line,  and  had  reserved  a  power  to 
alter ;  yet  that  alteration  could  not  be  made  on  deathbed,  to  the  prejudice  of  tnat  very 
person  whom  the  defunct,  by  his  own  deed,  had  created  heir."    And  if  it  be  said  that 
this  case  was  settled  betwixt  the  parties,let  it  be  considered  what  Lord  Stair  takes  notice 
of,  That  the  Lords  were  mostly  of  opinion  that  these  points  were  law  in  every  case. 

"  The  Lords  found,  That  William  last  Earl  of  Dundonald  could  not,  on  deathbed, 
gratuitously  make  any  alteration  of  the  destination  of  succession,  contained  in  the 
bond  of  tailzie  1716."    See  Deathbed. 

Branch  IV. 

Prescription,  Base  Infeftment,  Hsereditas  jacens. 

Base  infeftment  is  good  against  the  granter  and  his  heirs,  though  neither  registered 
nor  clothed  with  possession. 

Another  head  of  the  Earl  of  Dundonald's  declarator  was  to  this  purpose,  "  That  in 
so  far  as  concerned  certain  parcels  of  the  estate,  the  gratuitous  deeds  of  alteration  " 
(under  which  the  Marquis  claims)  "  must  be  declared  [1268]  ineffectual,  as  granted  by 
persons  who,  with  respect  to  these  parcels,  were  only  in  the  state  of  apparent  heirs." 
The  matter  stood  thus  :  William,  first  Earl  of  Dundonald,  in  his  son  the  Lord  Cochran's 
marriage-settlement,  disponed  to  him  and  the  heirs-male  of  the  marriage,  the  lands  of 

*  Stair,  V.  1,  p.  186,  voce  Deathbed. 
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Dundonald,  Ochiltree,  Cochran,  &c.,  in  virtue  whereof,  the  Lord  Cochran  waa  infeftia 
these  lands.  Again,  in  the  year  1656,  there  was  a  contract  of  ezcambion  betwixt  tki. 
Ilarl  and  his  son,  by  which  his  son  redisponed  to  him  the  lands  of  Ochiltree ;  in  Im 
whereof  the  Earl  disponed  to  his  son,  and  the  heirs-male  of  his  body,  &c. ,  the  lordsliipit 
Paisley  and  lands  of  Glen,  in  virtue  whereof  the  son  was  thereafter  infeft.  After  tUi 
there  were  certain  other  lands  purchased  by  the  said  Earl  William,  to  himBelf  in  liferail 
only,  and  to  the  said  Lord  Cochran,  and  the  heirs-male  of  his  body  in  fee  :  And  thoa^jt 
all  these  several  lands  were  thus  habily  vested  by  inf eftment  in  the  person  of  the  said' 
Lord  Cochran,  and  the  heirs-male  of  his  body ;  none  of  the  later  Earls,  descendants  of. 
the  Lord  Cochran's  body,  made  up  any  title  to  these  infeftments  :  To  which,  therefon^ 
it  was  pleaded,  That  the  present  Earl  of  Dundonald,  as  the  nearest  heir-male  of  hisbodj, 
has  the  only  right. 

Objected  to  this,  in  the  first  place,  for  the  Mar<]^uis,  That  in  as  much  as  William  tbe 
first  Earl  of  Dundonald,  had,  in  the  year  1680,  resigned  the  said  lands  wherein  lusm 
died  infeft,  in  the  hands  of  the  superior,  for  new  infeftment  thereof  to  John  Lori 
Cochran,  his  grandson,  in  virtue  whereof  he  was  infeft,  and  on  the  footing  of  whkl 
infeftment  the  family  have  possessed  downwards  to  the  death  of  Earl  WilUam  in  tlie 
1725  ;  therefore,  any  claim  the  present  Earl  could  have,  as  apparent  heir  of  the  infeft- 
ments, which  stood  in  the  person  of  William  Lord  Cochran,  his  grandfather,  was  lost 
both  by  the  negative  and  positive  prescription. 

Answered  for  the  Earl,  Imo,  Were  there  otherwise  termini  habilea  of  prescription, 
of  which  afterwards,  it  could  only  commence  from  the  death  of  the  Earl,  whose  lifereot 
was  reserved  in  the  several  conveyances,  because  the  Lord  Cochran  could  not  sooner 
begin  to  possess,  without  which  there  can  be  no  positive  prescription  :  Now,  he  haying 
deceased  no  sooner  than  November  or  December  1685,  the  forty  years  had  not  expired 
when  the  present  Earl  brought  his  action  of  declarator.  2do,  As  to  the  negative 
prescription,  though  there  had  been  possession  from  the  1680,  still  the  years  of  William 
the  first,  the  liferenter,  behoved  to  be  deducted  ;  because,  while  he  lived,  the  present 
Earl,  heir  of  the  Lord  Cochran's  infeftments,  was  non  valens  agere :  And  the  Lords  hAve 
found  in  a  course  of  uniform  decisions,  that  prescription  cannot  run  against  the  fiw 
during  the  life  of  the  liferenter.  In  the  next  place,  there  can  be  no  negative  prescription 
in  this  case,  because,  as  well  that  title  to  which  the  prescription  is  ascribed,  as  that  titk 
under  which  the  present  Earl  claims,  were  both  in  the  same  person :  For  as  John  Lord 
Cochran  was  infeft  upon  the  settlement  1680,  so  he  was  apparent  heir  of  his  father's 
infeftment,  and  possessed  by  virtue  of  both  titles  ;  and  upon  this  medium,  the  argiunent 
for  the  Earl  of  Dundonald  goes  yet  higher,  that  no  prescrip-[1269]"tion  could  run  hot 
from  the  death  of  Earl  William  last  deceased,  who  was  the  apparent  heir  of  the  Lord 
Cochran,  and  in  possession  of  his  estate. 

Replied  :  Earl  William's  lifetime  and  possession  can  never  be  deducted  to  stop 
the  positive  prescription  :  For  Imo,  He  was  infeft  in  the  years  1659  and  1662,  publicly 
in  most  of  all  the  estate,  by  a  charter  to  himself  and  his  heirs  whatsoever,  whici 
was  inconsistent  with  the  settlements  in  the  deeds  1653  and  1656 ;  and  therefore  it 
may  be,  and  is  contended,  that  the  prescription  began  even  from  the  1662 :  For, 
from  that  time,  it  was  competent  to  the  heirs-male  to  have  quarrelled  that  infeftment 
made  to  the  heirs  whatsoever,  and  either  to  have  reduced  it,  or  to  have  obUged  Bail 
William  to  denude  ;  and  since  that  was  not  done,  every  purchaser  from  the  Earl  of 
Dundonald  can  found  upon  his  possession  from  that  time,  to  complete  the  prescription 
in  their  favour,  and  are  not  concerned  to  enquire  what  liferents  were  given  or  reserved 
by  former  settlements  :  There  is  a  charter  and  sasine  absolute,  which  is  all  the  act 
of  Parliament  requires  ;  and  now  there  is  a  possession  of  sixty  years  in  consequence 
of  it.  In  the  next  place,  Supposing  the  possession  did  only  commence  from  the  1680, 
the  years  of  the  liferent  are  not  to  be  deducted,  because  the  fiar  and  liferenter,  both 
of  them,  possessed  upon  the  footing  of  the  new  conveyance,  the  public  infeftment 
that  reserved  Earl  William's  liferent ;  so  that  in  place  of  his  possession  being  deducted, 
it  expressly  accresces  to  the  conveyance  1680,  as  being  in  virtue  of  the  same  infeft- 
ment :  In  this  case,  the  possession  of  the  liferenter  is  plainly  the  possession  of  the 
fiar.  As  to  the  second  part  of  the  answer.  That  the  Earl  was  non  valens  agere :  Imo, 
By  the  act  of  Parliament,  this  seems  to  be  no  objection  to  the  positive  prescription; 
otherwise  the  records  can  give  no  security.  Persons  can  see  who  are  infeft,  and  who 
in  possession  ;  but  they  never  can  know  who  are  nan  valentea  agere  :  And  indeed  the 
objection  seems  to  be  competent  by  our  law,  against  the  negative  prescription  only. 


ma  BASE   INFEFTMENT  208 

But  next,  the  maxim  is  entirely  misapplied  ;  for  if  it  be  not,  there  can  never  be  a  pre- 
icription  :  Any  heir  starting  up  at  the  end  of  a  hundred  years,  was,  in  this  sense,  nan 
ffdens  agere  ;  the  succession  was  not  devolved  on  him  ;  the  fault  was  his  predecessor's, 
hud  not  his  ;  aud  non-existence  would  for  sure  be  the  strongest  incapacity  that  could 
debar  any  heir.  But  this  is  not  the  meaning  of  the  law  :  The  incapacity  must  lie 
■pon  the  person  to  whom  the  right  does  or  might  belong,  during  the  course  of  the 
forty  years  ;  and  therefore,  if  these  persons  to  whom  the  right  belonged  during  that 
time,  were  in  a  capacity  to  have  interrupted  the  prescription,  there  is  no  place  for 
the  maxim.  In  this  case,  all  the  Earls  of  Dundonald  from  the  1680,  were  in  a  capacity 
to  have  interrupted.  It  is  true,  they  chose  not  to  do  it ;  and  so  much  the  stronger  is 
the  prescription,  when  it  is  fortified  by  an  express  consent,  as  well  as  by  a  negligence 
or  inactivity  for  so  many  years. 

Objected  for  the  Marquis,  in  the  second  place,  to  this  head  of  the  Earl's  declarator : 
That  William  Lord  Cochran's  infeftment,  in  the  Lordship  of  Paisley,  was  only  a  base 
infeftment,  holden  of  his  father  the  grantor,  not  clad  with  possession,  which  was 
null  by  the  law  at  the  time ;  and  therefore  the  posterior  infeftment,  [1270]  upon  the 
Burrender  of  the  same  granter,  in  the  year  1680,  is  the  preferable  right  to  the  lands 
o!  Dondonald  and  Cochran,  contained  in  the  settlements  1653,  and  to  the  Lordship 
of  Paisley,  contained  in  the  settlement  1656. 

Answered,  Imo,  That  it  was  no  nullity  in  base  infeftments,  not  to  be  clad  with 
possession  :  For  even  before  the  statute  1693,  they  were  to  all  effects  vahd  rights, 
excepting  only  in  competition  with  posterior  onerous  pubUc  infeftments,  or  such 
base  ones  as  implied  warrandice  first  in  possession  :  They  were  titles  to  force  pro- 
duction of  all  infeftments,  whether  pubUc  or  private  :  they  excluded  posterior 
snesters ;  they  excluded  the  terce  of  the  granter's  relict,  and  were  good  in  com- 
petition with  posterior  gratuitous  rights  flowing  from  the  same  author  (see  Stair,  1.  2, 
t.  3,  §  27,  Bell  V.  Rutherford,  No.  2,  p.  1260 ;  Spottiswood,  voce  Kirkmen).  All 
this  is  plain  from  the  express  words  of  the  act  1540,  which  first  introduced  the  dis- 
tinction of  base  infeftments,  clad  or  not  clad  with  possession  :  That  act  presumed, 
and  Btatnted  upon  the  presumption,  that  whoever  took  a  base  infeftment,  and  allowed 
the  granter  to  retain  possession,  did  the  same  ex  fraude  to  induce  a  second  purchaser 
to  give  a  price  for  the  lands  ;  and  therefore  statutes,  *'  That  persons  having  such  base 
infeftments,  shall  not  be  heard  against  a  second  heritable  possessor,  by  any  title 
which  implies  warranty."  This  is  all  the  act  provides,  or  needed  to  provide,  there 
being  no  place  for  such  presumption  of  fraud  in  the  case  of  a  posterior  gratuitous 
infeftment.  But  2do,  Base  infeftments,  not  clad  with  possession,  were  always  good 
against  the  heir  of  the  granter,  by  an  express  clause  in  the  same  statute  1540.  Sup- 
pose then  John  Lord  Cochran  had  served  heir  to  his  grandfather  Earl  WiUiam,  he 
conld  not  have  quarrelled  the  infeftment ;  but  he  was  in  the  same  case  as  if  served 
heir,  being  liable  prceceptionehcBreditatiSt  by  accepting  the  disposition  1680,  to  fulfil  his 
grandfather's  anterior  deeds.  3tio,  This  base  infeftment  was  a  good  right  in  the  person 
of  William  Lord  Cochran,  even  in  competition  with  any  posterior,  however  onerous 
right,  flowing  from  the  granter  ;  in  as  much  as  the  granter  having  reserved  his  liferent, 
the  liferenter's  possession  was,  in  the  eye  of  the  law,  the  possession  of  the  fiar. 

Replied  to  this  last  article  :  The  Lords  have  found,  on  the  contrary,  "  That  an 
infeftment  by  a  father  to  his  son,  was  not  clad  with  possession  by  the  father's  posses- 
sion, although  he  had  a  factory  from  his  son,  Gardiner  contra  Colvil  (infra  h.  «.)." 
And  however  it  might  be  pretended,  that  if  a  third  party  should  denude  in  favour  of 
one  in  liferent,  and  another  in  fee,  upon  which  deed  a  base  infeftment  followed,  that 
in  such  a  case  the  possession  of  the  liferenter  would  clothe  the  whole  base  infeftment 
with  possession,  because  the  liferent  and  fee  are  one  and  the  same  right,  originally 
constituted  by  one  infeftment ;  and  because  the  liferenter  had  no  other  infeftment  in 
him,  every  person  inquiring  into  the  hferenter's  possession,  could  ascribe  it  to  no 
other  title  than  that  infeftment :  It  is  quite  another  thing,  where  a  father  is  infeft 
in  the  property,  then  infefts  his  son  in  fee,  with  a  reservation  of  his  own  liferent,  and 
continues  his  own  possession  :  For  there  his  possession  is  not  by  virtue  of  his  son's 
infeftment,  but  by  virtue  of  his  own  right,  which  he  hath  reserved  in  so  far  as  con- 
cerns his  own  liferent  [1271]  and  possession ;  and  so  that  possession  of  the  father 
does  not  lead  any  person  to  find  out  the  infeftment  of  the  son  :  Having  seen  the  father 
oripnally  infeft  in  fee,  they  naturally  ascribe  his  title  to  that,  and  enquire  no  further. 
But  indeed  the  matter  in  this  case  does  not  principally  hang  upon  a  bona  fides  :  It 
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is  the  nature  of  the  thing  determines  the  question  ;  where  a  father  reserves  his  lifc* 
rent,  his  son's  infeftment  is  not  at  allhis. 

It  was  pleaded  for  the  Marquis  in  the  third  place,  against  this  conclusion  of  tk| 
declarator,  That  the  rights  made  to  William  Lord  Cochran,  by  his  father,  were  nt 
fully  completed,  no  public  infeftment,  but  a  base  sasine  only  without  possession  ha 
followed  upon  them  ;  besides,  that  the  Earl  had  not  fully  acquired  in  the  rights  U 
the  estate  in  his  own  person  :  And  therefore  since  the  dominium  directumy  yeail 
eifect  the  whole  real  right  remained  with  Earl  William  the  granter,  and  that  JoU 
Lord  Cochran  was  himself  the  heir,  and  only  person  to  whom  the  right  of  these  ba« 
infeftments  could  devolve,  and  who  could  complete  these  titles,  or  take  up  the  posse* 
sion  by  virtue  of  them ;  it  was  optional  to  him,  either  to  connect  a  right  to  these  tithi^ 
and  to  insist  against  his  grandfather  to  complete  them,  or  to  neglect  those  titles  whicfc 
remained  so  lame  and  incompleted,  and  to  take  a  split-new  right  from  his  grandfatiuEi 
in  whom  the  radical  right  still  continued  :  And  since  he  chose  to  do  so,  and  did  cm,\ 
plete  that  new  right  by  a  public  infeftment,  no  other  heir  coming  after  can  set  \sf] 
these  defective  titles,  in  opposition  to  the  new  right  1680 ;  which  being  granted,  m. 
said  is,  to  the  same  person  who  was  heir  to  these  incompleted  lame  titles,  did  entiidf 
absorb,  and  render  them  useless.     And  although  this  reasoning  must  hold  absolute^», 
had  the  infeftments  1653  and  1656  both  been  completed  in  suo  genere  ;  it  holds  modt 
stronger  with  regard  to  the  lands  now  in  question,  lying  in  the  shire  of  Renfrew,  that 
are  contained  in  the  deed  1653 ;  because  the  sasine  upon  that  deed  was  not  registeiei  \ 
in  the  register  appointed  for  the  shire  of  Renfrew,  but  only  in  the  shire  of  Ayr,  within  | 
which  otner  lands  lie,  not  now  in  dispute.     The  analogy  of  the  decisions  of  the  Loids  • 
goes  a  great  deal  further  upon  this  point :   They  have  sustained  a  wife's  right  to  a  ; 
terce,  and  a  husband's  right  to  the  courtesy,  where  the  husband  or  wife  were  infeft  | 
upon  a  void  title  ;  upon  this  very  foundation,  That  though  the  infeftment  might  be 
quarrellable,  the  husband  or  wife,  as  they  were  heirs  to  the  bad  infeftment,  were  heiis 
to  the  good  ;   and  though  they  possessed  by  virtue  of  the  most  lame,  no  heir  could 
quarrel,  because  they  might  have  taken  up  the  good  one  ;   and  it  was  the  same  bj 
which  they  possessed,  since  the  line  of  descent  was  one  and  the  same  in  both.    2do, 
They  have  found  that  an  apparent  heir  of  an  investiture  might  discharge  the  reveraioD 
of  an  apprising,  so  as  to  bar  any  after  heir  from  quarrelling.     These  things  were  detc^ 
mined  lately  in  the  cases  of  Linton  contra  Blair,*  and  Mader  contra  Mader.*    Thers 
is  another  case  better  known,  and  that  is  the  case  of  the  estate  of  Kincardine,  infra  h.  t. : 
That  estate  was  sold  for  the  debts  of  Earl  Alexander,  upon  whose  titles  the  right  of  the 
purchaser  and  so  many  creditors  stands ;   Earl  Alexander's  title  was  not  by  service 
to  his  predecessors,  but  by  an  apprising  led  against  his  elder  [1272]  brother  Edwaid, 
the  imdoubted  proprietor ;    which  apprising  was  liable  to  many  objections ;  the 
grounds  of  it  were  lost,  itself  satisfied  by  intromission,  numberless  nullities  in  it: 
Yet,  since  Earl  Alexander  had  acquired  it,  and  made  it  the  title  of  his  possession,  when 
at  the  same  time  he  was  the  apparent  heir  of  the  investiture,  the  Lords  would  not 
allow  Earl  Alexander's  son  to  pass  by  that  right,  or  to  take  up  the  right  of  Earl 
Edward  his  uncle  against  it.     But  the  present  case  is  stronger  than  all  these :  Those 
titles  were  somewhat  inconsistent  with,  and  at  best  but  collateral  one  to  another. 
Here  was  only  a  lame  title,  which  required  a  new  deed  of  Earl  William  to  complete  it : 
It  belonged  to  his  grandson ;  and  accordingly,  without  putting  him  to  any  trouble,  he 
fully  completed  the  right :  Where  is  the  defect  in  such  a  case  ?   And  here  it  may  be 
further  observed  that  the  conveyance  in  the  1680  being  granted  to  the  heir  in  those 
deeds  1653  and  1656,  in  pursuance  of  the  obligations  contained  in  these  very  deeds, 
the  disposition  itself  granted  to  John  Lord  Cochran  the  grandchild,  was  of  equal 
strength  with,  and  did  import  a  precept  of  dare  constat,  when  it  proceeded  from  the  same 
person  by  whom  such  a  precept  fell  to  be  given.     Neither  doth  this  import  any  defect 
in  our  records  :  Everybody  that  looks  into  them  must  see,  that  the  first  infeftmentt 
were  but  base,  flowed  from  Earl  William,  and  by  course  did  descend  to  John  Lord 
Cochran  ;  and  consequently  that  the  completing  the  titles,  by  the  same  Earl,  in  the 
Lord  Cochran's  person,  which  they  Ukewise  see  in  the  records,  was  agreeable  to,  and 
no  more  than  a  full  implement  of  the  first  deeds. 

To  which  the  Earl  made  this  answer,  It  cannot  be  pleaded,  that  the  Earl  oi 
Dundonald's  resignation  in  favour  of  his  grandchild,  does  convey  what  was  not  in  the 

♦  See  Heir  Appabent. 
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resiguer's  peisou,  but  in  the  person  of  bis  son,  and  after  bis  deatb,  in  hasrediUUe  jacente 
of  him.    Neither  does  it  in  the  least  alter  the  case,  that  the  superior's  resignation  in 
the  present  question,  was  in  favour  of  the  apparent  heir  of  the  vassal :  For  the  apparent 
heirs  taking  infeftment  on  that  surrender,  gave  him  no  more  right  to  the  property, 
Aan  if  made  to  a  stranger ;  he  became  thereby  superior,  it  is  true,  but  remained  still 
hut  apparent  heir  as  to  the  property  :  There  was  something  more  to  be  done  to  make 
a  title  to  the  property,  he  must  thereafter  have  served,  and  infeft  himself  as  heir  to  the 
vassal ;  or  perhaps  he  might  have  done  it,  on  a  precept  of  dare  constat  granted  by 
himself  in  his  own  favour ;   but  without  such  infeftment,  the  property  remained  in 
htredUaU  of  William  Lord  Cochran  the  last  vassal,  to  be  taken  up  by  his  next  apparent 
heir,  who  is  the  present  Earl  of  Dundonaid.    Nor  are  the  known  and  fixed  forms  of 
transmission  of  property,  whether  inter  vivos,  or  from  the  dead  to  the  living,  ambulatory 
and  precarious,  to  be  observed  or  not,  as  one  pleases  :  They  have  their  foundation 
on  principles  firmly  settled,  "  that  property  cannot  be  conveyed  but  by  "  infeftment, 
nor  one  infeftment  transmitted  but  by  another."     Neither  does  it  make  the  least 
dif erence,  though  the  base  infeftment  had  not  been  clad  with  possession  ;  still  it  was 
a  right  in  the  person  of  a  deceased  ancestor,  whereof  he  was  never  divested  ;  it  remains 
therefore  in  hcBreditate,  till  an  heir  shall  make  up  a  title  to  it.    Nor  is  the  want  of 
legistration  a  solid  objection  ;  because  it  is  [1273]  ^o^  &  nullity,  but  solely  a  ground 
of  preference  in  a  competition :    Infeftments  are  notwithstanding  real  rights,  and 
prcKiuce  all  actions  which  arise  from  real  rights,  though  they  may  be  defeated  in  a 
competition.    See  March  25,  1623,  L.  Dunipace ;  ♦  March  24,  1626,  Gray ;  f   June 
12, 1673,  Faa  contra  L.  of  Pourie  and  L.  Balmerinoch.J    2do,  They  are  always  good 
against  the  granter  and  his  heirs,  which  of  itself  is  enough  in  this  case  :  And  the  Lords 
found,  30th  June  1705,  Keith  of  Ludquhairn  contra  Sinclair  of  Diren,  §  "  That  the 
assignee  of  an  heir,  who  had  served  to  his  ancestor  infeft  only  by  an  unregistrate  sasine, 
was  preferable  to  a  subsequent  heir,  making  up  his  title  to  his  ancestor  last  infeft  by 
Basine  on  record."     It  might  be  noticed,  in  the  third  place.  That  in  some  respects  this 
argument  is  yet  weaker  than  the  former,  of  its  being  a  base  infeftment  not  clad  with 
possession :   For  there  was  nothing  to  hinder  John  Lord  Cochran  to  have  registered 
bis  father's  infeftment  by  warrant  of  the  Lords,  by  which  it  had  been  as  unexception- 
able, as  if  registered  within  sixty  days  of  its  date,  excepting  only  as  to  intervening 
competing  rights  :  Stair,  tit.  Compet.  §  22.     But  now  admitting  that  William  Lord 
Cochran's  base  infeftments  had  been  void,  as  either  not  clad  with  possession,  or  not 
recorded ;  nay,  admitting  there  had  been  no  infeftment  at  all,  but  only  a  naked  personal 
disposition  in  the  person  of  William  Lord  Cochran,  yet  still  unless  a  title  had  been  made 
up  to  that  personal  disposition  by  some  of  the  preceding  apparent  heirs,  the  present  Earl 
must  have  the  only  title  to  that  disposition,  and  lands  thereby  conveyed,  notwith- 
standing the  posterior  gratuitous  infeftment  flowing  to  John  Lord  Cochran  from  his 
giaudfather  the  superior.     If  the  law  stood  otherwise,  and  that  even  a  personal  right 
couki  be  passed  over  by  the  heir  ;  or  which  is  the  case  in  hand,  if  John  Lord  Cochran 
could  by  law  pass  over  his  father's  right,  and  complete  a  title  in  himself  without 
noticing  it :  Then  it  is  certain,  that  the  acquiring  a  new  right  from  his  grandfather 
was  no  passive  title  to  his  father  ;  so  was  our  law  before  the  statute  1695,  and  so  is  it 
still,  if  the  heir  past  by  has  not  been  three  years  in  possession  :  What  then  should  have 
become  of  his  father's  onerous  creditors  ?     If  his  right  was  sopited  by  the  new  right 
taken  from  the  grandfather,  they  were  undone  ;    for  the  acquirer  was  liable  in  no 
paasive  title,  and  yet  the  right  was  carried  out  of  the  person  of  their  debtor  :  A  plain 
consequence,  if  the  law  stood  as  the  Marquis  pleads  it.     But  this  the  justice  of  the 
law  would  never  suffer  :  For  though  the  acquirer  was  not  passive  liable,  he  could  be 
charged  by  his  father's  creditors  to  enter  heir  to  him ;   and  upon  his  renunciation, 
the  disposition  to  the  father  could  be  adjudged.     Is  not  that  then  a  demonstration, 
thatllie  surrender  by  his  grandfather  did  not  transmit  his  father's  disposition  ?     And 
if  it  did  not,  what  can  hinder  the  present  Earl,  who  is  the  heir  in  that  right,  to  take  it 
up?    It  will  not  hold  what  is  pleaded  in  the  last  place.  That  the  disposition  1680  is 
virtually  a  dare  constat.    Id  agitur  by  a  precept  of  dare  constat  to  transfer  the  infeft- 
ment of  the  ancestor  ;  it  is  an  infeftment  given  to  the  receiver  qiui  heir  ;  the  direct 
contrary  agebatur  by  the  surrender  1680,  sciz,  to  give  a  new  right,  as  if  no  such  infeft- 

*  Durie,  p.  61,  voce  Registration.  t  No.  1,  p.  563. 

X  Stair,  V.  2,  p.  187,  voce  Non-bntry.  §  Forbes,  p.  22,  voce  Registration. 
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ment  had  ever  been  :  It  cannot  then  be  equal  to  a  precept  of  dare  constat,  when  it 
efiect,  though  in  other  words,  it  [1274]  bears,  that  dare  constat  there  was  no  right  ift 
the  person  of  WilUam  Lord  Cochran  at  all.  And  it  may  further  be  observed,  there  ■ 
no  right  given  to  John  Lord  Cochran  by  his  grandfather,  but  what  might  have  bett 
given  even  in  his  father's  lifetime  ;  which  therefore  could  never  be  a  habile  metfaot 
of  making  up  a  title  to  the  rights  that  were  in  his  father's  person. 

"  The  Lords  found,  That  the  procuratory  of  resignation  1680,  and  charter  axi 
sasine  following  thereon,  in  favour  of  John  Lord  Cochran,  joined  with  the  subseqneift 
infeftments  and  possession  of  his  heirs,  did  not  effectually  establish,  in  the  person  4 
the  last  John  Earl  of  Dundonald,  granter  of  the  bond  of  tailzie  1716,  the  property  rf 
the  lands  and  estate  wherein  William  Lord  Cochran,  son  to  the  first  Earl  of  Dundonali 
died  vest  and  seised  by  either  public  or  base  infeftments :  And  repelled  the 
allegeance  of  prescription  pleaded  for  the  Marquis  of  Clydesdale,  and  also  the  allegeanoe 
of  not  registration  of  William  Lord  Cochran's  sasine  1653  in  the  register  for  the  shire  rf: 
Renfrew,  and  that  the  infeftments  1663  and  1656  were  not  clad  with  possession :  AnJ 
found  therefore,  that  the  lands  and  estate  wherein  William  Lord  Cochran  died  vest  and 
seised,  and  to  which  no  title  was  made  up  by  his  successors,  by  service,  precept  of  dm 
constat  as  heirs  to  him,  or  by  disposition  from  him,  are  yet  in  hcsreditate  jacente  of  the  said 
WilUam  Lord  Cochran  ;  and  that  the  present  Earl  of  Dundonald  may  serve  heir  to  him, 
in  such  of  the  said  lands  and  estate  as  are  settled  upon  heirs-male."  See  PRBSCBff- 
TiON.    See  Service  and  Confirmation. 

Branch  V. 
Apparent  Heir,  three  years  in  possession. 

There  was  a  separate  point  insisted  on  for  the  Marquis,  arising  from  the  act  1693, 
by  which  an  apparent  heir,  passing  by  another  heir  who  had  been  three  yeaiB  is 
possession,  is  obUged  to  fulfil  the  deeds  of  that  heir  whom  he  passes  by  :  Whence  the 
Marquis  insisted,  That  allowing  the  Earl  of  Dundonald  to  be  apparent  heir  to  William 
Lord  Cochran,  and  that  he  can  connect  his  title  by  a  service  ;  he  must  implement  the 
deeds  of  the  heirs  who  have  been  interjected  between  him  and  the  said  Lord  Cochran, 
particularly  the  bond  of  entail  1716. 

In  answer  to  this  it  was  contended.  That  the  act  of  Parhament,  subjecting  the 
heir  passing  by  to  the  debts  and  deeds  of  the  intermediate  apparent  heirs,  does  not 
extend  to  gratuitous  bonds  of  entail,  or  destinations  of  succession,  made  by  such 
intermediate  apparent  heirs,  and  that  it  does  by  no  means  concern  disputes  among  the 
several  heirs,  but  singly  such  as  arise  between  heirs  and  creditors  ;  as  is  evident  from  the 
whole  contexture  and  strain  of  the  statute,  especially  when  compared  with  the  genins 
of  our  former  law.  It  is  inscribed  in  the  Kubrick,  an  act  "  for  obviating  the  frauds  of 
apparent  heirs  "  :  It  proceeds  upon  the  preamble  "  of  the  frequent  frauds  and  dis- 
appointments that  creditors  suffer  upon  the  decease  of  their  debtors,  and  through  the 
contrivance  of  apparent  heirs  to  their  prejudice  " ;  and  for  remeid  thereof,  statutes,  &c. 
Here  is  the  abuse  intended  to  be  redressed,  viz.  "  the  frauds  done  to  creditors  upon  the 
decease  of  their  [1275]  debtors  "  ;  and  the  statute  ought  not  to  be  further  extended, 
than  in  favour  of  those  who  were  creditors  to  the  deceased  apparent  heirs.  The 
argument  for  the  Marquis  is  laid  singly  upon  the  generality  of  the  words  debts  and 
deeds.  But  as  this  is  an  extraordinary  statute,  contrary  to  the  genius  and  analogy  of  aD 
law,  "  That  one  can  by  his  debts  or  deeds  affect  a  subject  to  which  he  has  no  title  " ; 
though  so  far  as  it  goes,  it  must  be  binding,  this  much  ought  to  be  granted,  that  it  u 
not  to  be  extended.  For  this  reason  it  has  justly  been  made  a  question,  if,  under  the 
word  deeds,  direct  conveyances  were  at  all  comprehended  :  And  it  is  believed  the  late 
decision  in  the  case  of  Muirhead  of  Drumpark,*  was  the  first  where  it  was  so  found : 
But  then  it  proceeded  upon  this  special  ground,  that  being  in  a  marriage  settlement, 
it  was  an  onerous  deed  :  It  was  a  debt  on  the  granter,  implying  warrandice  ;  wherefore 
the  Lords  thought  such  deeds  fell  under  the  reason  of  the  law.  It  is  material  to  observe, 
that  the  law  requires  a  possession  for  three  years  by  the  intermediate  heir,  in  order  to 
make  the  heir  passing  by  liable  for  these  debts  and  deeds :  The  reason  whereof  can  be 
no  other  than  this,  that  bona  fide  contractors,  by  seeing  a  man  so  long  in  possession, 
were  induced  to  believe  he  had  completed  his  title  to  the  estate :  For  had  the  intention 

*  See  Passive  Title. 
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b«en,  to  enable  him,  even  while  he  had  no  title,  to  alienate  the  estate  gratuitously, 
by  a  naked  destination  of  succession,  in  prejudice  of  the  next  heir  ;  what  reason  had 
there  been  for  requiring  a  three  years'  possession  to  capacitate  him  for  this  end  ?  Would 
not  the  possession  of  one  day  have  been  as  good  as  the  possession  of  a  year,  if  it  had 
been  in  the  intention  of  the  statute  at  one  blow  to  overturn  the  firmest  foundations 
of  our  law  ? 

"  The  Lords  found,  That  the  Earl  of  Dundonald,  by  serving  heir  to  William  Lord 
Cochran,  and  passing  by  Earl  John,  maker  of  the  gratuitous  bond  of  tailzie  1716,  is  not 
by  the  act  of  Parliament  1695  obliged  to  fulfil  the  said  bond  of  tailzie.'*  See  Heir 
Appabent.    See  PassivB  Title. 

Branch  VI. 

A  Person  passing  by  an  Apparent  Heiry  three  years  in  Possession,  and  liable  for  his 
DAtSf  has  recourse  against  his  Representatives  in  any  other  Subject* 

January  1727. 

This  question  came  afterwards  to  be  debated  betwixt  the  parties,  Whether  the 
present  Earl  of  Dundonald,  who  enjoys  the  old  estate  as  heir  to  William  Lord  Cochran 
his  grandfather,  who  died  last  vest  and  seised  therein,  passing  by  the  several  inter- 
me£ate  Earls  of  Dundonald,  who  never  made  up  the  proper  titles  to  that  estate,  but 
one  after  another  possessed  as  apparent  heirs  of  William  Lord  Cochran,  shall,  upon  the 
act  of  Parhament,  1695,  be  bound  to  pay  the  personal  debts  contracted  by  the  said 
apparent  heirs,  without  relief  against  the  Marquis  their  representative,  who  as  heir  to 
them  enjoys  their  proper  estate  1 

And  it  was  contended  for  the  Marquis,  That  he  is  only  heir  of  provision  in  virtue  of 
the  deed  1716,  and  as  such  liable  for  the  debts  only  in  the  last  place,  after  discussing  of 
other  heirs ;  and  that  he  has  relief  of!  these  other  heirs,  and  such  []  276]  as  in  the 
construction  of  law  are  liable  as  other  heirs  ;  which  is  the  Earl  of  Dundonald's  case  in 
consequence  of  the  act  1695. 

Answered,  The  act  1695  was  introduced  allenarly  for  the  security  of  creditors, 
and  to  prevent  their  being  disappointed  of  their  money,  where  they  contracted  upon 
the  faith  of  the  apparent  heir  their  debtor's  being  three  years  in  possession  ;  but  by  no 
means  in  favour  of  an  heir,  so  as  to  give  him  rehef  of  any  debts  to  which  he  is  liable 
qua  heir  served  ;  nay  it  might  even  be  thought  a  question,  "  If  the  creditor  himself 
could  have  any  benefit  from  the  act,  in  such  a  case  where  the  debtor  hath  an  heir  served, 
on  whom  an  estate  hath  devolved  sufficient  for  payment  of  his  debt."  But  be  in  that 
what  will,  it  is  enough  to  say,  that  the  act  of  Parliament  introduced  only  an  accessory 
Bccurity  for  the  creditors,  and  from  a  principle  of  eq^uity  made  an  estate,  which  really 
was  not  the  debtor's,  liable  to  his  debt,  because  of  his  possession,  and  the  bona  fides  of 
the  creditor  :  But  if  the  person  to  whom  the  estate  truly  belonged  made  the  creditor 
secure,  by  paying  him  his  money,  there  was  nothing  in  law  to  hinder  him  to  have  his 
recourse  against  the  proper  heir  of  the  debtor,  either  for  relief,  or  by  taking  assignation, 
and  insisting  in  name  of  the  creditor. 

"  The  Lords  found  the  Marquis  of  Clydesdale  obliged  to  relieve  the  Earl  of  Dun- 
donald."   See  Heir  Apparent.    See  Virtual.    See  Passive  Title. 

Fol,  Die.  V.  1,  p.  87.     Rem.  Dec.  v.  1,  No.  70,  p.  138. 


No.  10.    [1282]  Douglas   of  Morton  v.  the  Tenants  of  Kinglassie.    February 

1662. 

A  base  infeftment  of  annualrent  was  granted,  to  take  effect  after  the  grantor's  death, 
npon  which  a  decree  of  poinding  the  ground  followed,  during  the  granter's  life, 
this  decree,  upon  which  possession  could  not  follow  during  the  granter's  life,  was 
held  sufficient  to  make  the  base  infeftment  public. 

In  an  action  of  mails  and  duties  pursued  by  Douglas  of  Morton,  against  the  tenants 
of  Kinglassie  ;  wherein,  for  Morton  there  was  produced  an  infeftment  of  annualrent^ 
granted  by Hamilton  of  Kinglassie,  to Hamilton  his  second  son,  author 
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by  progress  to  Morton,  with  a  decreet  of  poinding  the  ground  thereupon  : — ^It  vai 
alleged  by  the  creditors  comprisers,  That  the  infeftment  and  decreet  could  {omisk 
no  action  or  interest  in  their  prejudice,  because  the  infeftment  was  base,  holden  of  the 
granter,  wherein  the  annualrent  was  suspended  during  the  granter's  Ufetime  ;  whereas,  '■ 
fong  before  the  term  of  payment,  and  before  any  decreet  could  be  effectually  givwi 
thereupon,  for  poinding  of  the  ground,  they  were  infeft,  holden  of  the  superiors.  And 
if  they  had  been  compearing,  they  would  have  alleged,  that  no  such  decreet  for  poind- 
ing the  ground  could  have  been  granted  during  old  Kinglassie's  life ;  seeing  the  annual* 
rent  was  only  payable  after  his  death,  and  the  ground  only  then  poindable  therefor. 
— It  was  answered,  That  though  the  annualrent  was  suspended,  yet  the  citation  of  the  ■ 
tenants  and  heritor  for  poinding  the  ground,  and  decreet  following  thereupon,  made-i 
the  right  so  public,  that  no  posterior  infeftment  whatsoever  could  be  preferred  thereto. 
And  wiough  the  decreet  was  not  to  have  present  execution,  yet  the  ground  might  be 
decerned  poindable,  the  term  of  pajnoaent  being  first  come,  and  bygone  ;  just  as  when 
an  infeftment  of  that  nature  is  granted  for  an  annualrent  payable  at  the  very  next 
term  :  The  party  infeft,  may  raise  his  summons  and  obtain  decreet  and  sentence 
before  the  term. 

The  Lords  repelled  the  allegeance,  and  preferred  the  annualrenter.      See  Legal 
DiuoENCE.  Fol.  Die.  V.  1,  p.  88.    GUmour,  No.  40,  p.  30. 


No.  35.         [1302]  Campbell  v.  Lady  Kilchattan.     January  15,  1663. 

A  wife's  infeftment  for  security  of  her  jointure,  cannot  be  clothed  with  possession 
during  her  husband's  life  ;  therefore  the  husband's  possession  is  understood 
to  be  her  possession,  and  her  infeftment  accordingly  preferable  according  to  its 
date. 

Major  William  Campbell  being  infeft  in  an  annualrent  out  of  certain  lands  belong- 
ing to  the  deceased  Ninian  Stewart  of  Kilchattan,  pursues  a  poinding  of  the  ground, 
and  obtains  decreet,  which  is  suspended  against  him  on  the  one  part,  and  the  Lady, 
liferentrix  of  Kilchattan  on  the  other  part. — It  was  alleged  for  the  relict.  That  she  is 
infeft  in  the  property  upon  her  contract  of  marriage,  whereby  she  was  provided 
to  the  lands  by  old  Kilchattan  her  father-in-law,  and  her  husband ;  to  whom  and 
her,  the  father-in-law  was  obliged  to  grant  infeftment  in  conjunct- fee,  and  she  is 
accordingly  infeft. — It  was  answered.  That  any  infeftment  that  she  and  her  husband 
had,  it  was  only  base,  to  be  holden  of  the  superior  not  confirmed  ;  whereas  the  charger 
was  infeft  and  in  possession,  not  only  by  uplifting  his  annualrent,  but  by  a  decreet 
for  poinding  the  ground,  which  could  [1303]  not  be  prejudged  by  a  not  confirmed 
infeftment,  being  null  before  the  confirmation. — It  was  repHed,  That  the  charger 
could  not  obtrude  the  nullity  of  her  husband's  and  her  infeftment,  seeing  her  husband 
was  his  own  author. — Duplied,  That  the  charger  had  obtained  a  confirmation  of  her 
husband's  right,  ad  hunc  effectum  allenarly,  to  make  his  infeftment  of  annualrent  valid. 
— Triplied,  That  the  confirmation  of  her  husband's  infeftment  did  confirm  her's  also, 
notwithstanding  of  any  such  clause. — Quadruplied,  That  the  confirmation  being 
past  only  to  secure  the  charger,  and  on  his  own  expences,  actus  agentis  non  operatuf 
uUra  ejus  intentionem,  just  as  if  there  had  been  a  procuratory  of  resignation  in  favour 
of  both  husband  and  wife,  and  the  resignation  had  been  made  only  in  favour  of  the 
husband  and  not  the  wife. — Answered,  If  it  had  been  so,  the  infeftment  would  have 
operated  in  favour  of  the  wife,  as  was  found  in  the  case  betwixt  Lochinvar  and  the 
relict  of  the  Laird  of  Blairquhan,  wherein  resignation  being  made  and  past,  and  infeft- 
ment thereupon  in  favour  of  Blairquhan  and  his  Lady,  nevertheless  sasine  was  only 
given  to  the  Laird,  and  not  to  the  Lady ;  the  Lords  nevertheless  found  that  the  sasine 
was  profitable  to  the  Lady.    See  Husband  and  Wipe. 

The  Lords  found  the  relict's  infeftment  sufficient  against  this  charger.  And  with- 
all,  they  considered  what  was  not  alleged  for  her,  viz.  That  in  favorem  of  a  relict's 
infeftment  upon  her  contract  of  marriage,  for  her  liferent  right,  a  base  infeftment 
to  be  holden  of  the  superior  not  confirmed,  was  sufficient  against  a  singular  successor, 
as  has  been  formerly  decided.  Fd.  Die,  v.  1,  p.  89.    GUmour,  No.  61,  p.  43. 
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No.  37.      [1305]  Lady  Burgy  v.  Her  Tenants,  and  Sir  John  Strachan.    July  18, 

1667. 

The  husband's  possession  is  accounted  the  wife's  possession,  so  as  to  validate  her 
base  right ;  although  it  be  not  the  natural  possession,  but  by  tenants,  wadseters, 
&c. 

The  Lady  Burgy  pursues  the  tenants  of  her  liferent-lands  to  remove  ;  compear- 
ance is  made  for  Sir  John  Strachan,  who  alleges  that  he  stands  publicly  infeft  in  this 
land,  and  in  possession,  and  will  not  sufier  his  tenants  to  remove. — It  was  replied. 
That  the  pursuer's  infeftment  in  liferent  is  long  before  Sir  John's,  and  could  take  no 
effect  till  now  that  her  husband  is  dead. — It  is  answered.  That  the  Lady's  infeftment 
is  base,  and,  therefore,  though  it  be  prior  to  Sir  John's  public  infeftment,  it  cannot  be 
preferred  thereto,  unless  it  were  alleged  it  was  clad  with  possession  before  the  public 
infeftment,  either  by  the  Lady's  own  possession,  or  at  least  by  her  husband's  posses- 
sion ;  but  she  cannot  allege  either,  because  these  parties  were  in  possession  from  the 
date  of  her  infeftment,  till  the  date  of  this  public  infeftment. — It  was  answered  for 
the  Lady,  That  she  offered  to  prove,  her  husband  was  in  possession  after  her  infeft- 
ment, and  before  the  defender's  infeftment,  by  himself,  or  at  least  by  those  who 
derived  temporary,  or  redeemable  rights  from  him,  or  his  authors,  as  liferents,  wadsets, 
and  unexpired  comprisings. — It  was  answered,  That  albeit  favore  matrimonii  the 
Imshand's  possession,  though  common  author,  be  counted  the  wife's  possession,  yet  the 
possession  of  a  wadsetter,  or  appriser,  are  neither  said  to  be  the  wife's  possession,  nor  the 
husband's,  because  they  possess  proprio  jure,  and  the  husband  had  only  a  reversion. 
The  Lords  found  the  allegeance  relevant  for  the  Lady,  that  her  husband  possessed 
after  her  infeftment,  and  before  the  public  infeftment,  either  by  himself,  or  by  any 
deriving  a  temporary  right  from  him,  or  his  authors. 

Fol.  Die,  V.  1,  p.  89.    Stair,  v.  1,  p.  475. 

*3,t*  Dirleton  reports  the  same  ca.se : 

A  hase  infeftment  given  by  a  husband  to  a  wife,  was  sustained  after  the  husband's 
decease,  as  public,  and  clad  with  possession,  albeit  the  husband  was  not  in  possession 
the  time  of  granting  the  right :  In  respect,  either  he,  or  others,  by  redeemable  rights 
and  tacks  given  by  him,  came  in  possession  thereafter.        Dirleton,  No.  100,  p.  39. 


No.  10.  [1351]  The  Commissioners  for  the  Shire  of  Berwick  v.  Craw.   June  18, 1678. 

A  bastard  having  no  lawful  issue,  has  no  power  of  testing  ;  and  can  neither  nominate 
executors,  nor  leave  legacies,  unless  he  obtain  legitimation  from  the  King. 

Umquhile  Thomas  Bruntfield  being  a  bastard,  and  having  no  near  relations,  did 
nominate  John  Craw  his  executor,  and  left  several  legacies  to  public  uses,  and  specially 
for  building  a  stone  bridge  over  the  water  of  Blacader,  the  sum  of  4000  merks  ;  and 
says,  That  Blacader  was  owing  him  6000  merks,  which  he  appointed  to  pay  George 
Gordon,  and  to  build  the  bridge  ;  and  he  appointed  the  Earl  of  Hume  and  others 
to  Bee  the  same  performed  ;  and  after  several  other  legacies,  by  the  last  words  in  the 
testament,  he  leaves  what  could  be  spared  after  the  expences  of  his  funerals,  to  his 
executor ;  who  built  the  bridge  without  advice  of  the  overseers ;  whereupon  the 
Justices  of  Peace  in  that  shire,  appointed  some  of  their  number  to  pursue  the  executor 
for  payment  of  the  superplus  of  the  4000  merks,  over  and  above  what  was  waired 
ott  the  bridge,  which  was  but  1000  merks,  to  be  employed  for  the  like  end,  viz.  for 
the  building  of  another  bridge. — The  defender  alleged  absolvitor,  he  having  fulfilled 
the  defunct's  will  in  building  the  bridge ;  and  what  could  be  spared  of  the  estate, 
was  left  to  himself ;  neither  was  4000  merks  left  generally  to  pious  uses,  but  to  build 
this  bridge ;  which  being  done,  no  party  had  interest  to  pursue  for  any  further,  the 
defunct's  intention  being  only  the  bridge  ;  and  no  part  of  his  estate  could  be  inter- 
verted  or  applied  without  his  will,  more  than  Herriot's  mortification  for  an  hospital 
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of  so  many  poor  boys  might  have  been  interverted  to  a  better  use,  or  restricted  to] 
their  necessity ;  and  there  is  nothing  more  religiously  observed  than  the  wills 
defuncts,  by  all  civil  nations;  the  intervention  or  stretching  whereof,  would 
courage  all  such  good  works ;  and  therefore,  though  the  pursuit  be  favourable,  t 
is  no  law  for  it,  nor  have  the  pursuers  any  interest  in  it.  2do,  The  defender  is 
only  executor,  but  is  donatar  to  the  bastardy  of  the  defunct,  who  having  no  child 
could  neither  test  nor  legate. — The  pursuer  answered.  That  this  legacy  being  for 
pubUc  use,  was  actio  vopularis,  most  proper  for  the  Justices  of  Peace,  who  have  * 
charge  of  bridges  ;  ana  as  to  the  legacy  itself,  it  is  clear,  not  to  be  simply  for  the  bi 
ing  of  a  bridge,  but  4000  merks  for  building  of  it,  which  ought  to  have  been  all 
ployed  on  the  bridge,  to  have  made  it  fair  ;  but  the  defender,  without  any  adviw 
the  overseers,  hath  made  it  slight ;  and  it  [1352]  cannot  be  controverted,  but  t 
whole  4000  merks  might  have  been  wared  out  upon  a  bridge  there,  of  a  fine  structure 
and  therefore  the  executor  should  not  lucrari  ex  sua  culpa,  but  the  superplus  on^ij 
to  be  disponed  for  another  like  pious  use  :  And  as  to  the  defence  of  the  gift  of  bastaidr, 
it  ought  to  be  repelled,  in  respect  of  the  legitimation  produced,  whereby  the  King 
gave  testamefUi  factionem  to  the  defunct,  though  a  bastard. 

The  Lords  sustained  the  process  at  the  pursuers'  instance,  and  found,  That  tbi 
executor  had  not  fulfilled  the  defunct's  will,  and  that  the  superplus  ought  to  be 
employed  to  another  pious  use ;  and  therefore  the  Lords  ordained  the  rest  to  bi 
bestowed  upon  the  other  bridge,  designed  by  the  Justices  of  Peace ;  and  ordained  the 
name  and  arms  of  the  defunct  to  be  put  on  the  bridges  ;  and  repelled  the  defence  ot 
bastardy,  in  respect  of  the  legitimation.      Fd.  Die,  v.  1,  p.  92.     Stair,  v.  2,  p.  621 


No.  15.  [1355]  Reid  v.  The  Officers  of  State.    June  20, 1747. 

A  creditor  of  a  bankrupt  may  take  a  decree  of  constitution  against  the  Officers  of 
State,  and  proceed  to  adjudge  the  estate  of  a  bastard. 

Reid  being  creditor  to  a  bastard,  who  deceast  without  heirs  of  his  body,  laiflcd 
a  summons  against  the  Officers  of  State,  concluding  for  a  decreet  of  cognition  for 
constituting  his  debt,  and  adjudication  of  the  estate  of  the  bastard. 

No  appearance  was  made  for  the  Officers  of  State ;  but  the  Lords  doubted  how 
far  this  method  was  competent,  thinking  the  proper  way  to  affect  the  estate  of  a 
bastard,  was  to  apply  for  a  gift. 

Pleaded,  That  this  method  was  laid  down  by  Stair,  b.  3,  tit.  3,  §  46,  who  cited 
Craig,  1.  2,  d.  17,  as  of  the  same  opinion,  and  a  case  where  it  was  so  found,  No.  3, 
p.  1346. 

Observed,  That  Craig  in  the  cited  place  did  not  come  up  to  the  opinion  delivered 
by  Stair,  he  only  saying  that  the  bastard's  estate  went  to  the  King  burdened  witii 
his  debts  ;  which  was  also  the  whole  of  the  decision  ;  but  as  adjudication  was  lie  only 
diligence  by  which  the  effects  of  bastards  could  be  affected,  it  ought  to  be  granted. 

The  Lords  found  the  bastardy  proven,  and  the  verity  of  the  debt,  and  remitted 
to  the  Lord  Ordinary  to  proceed  accordingly. 

Act.  Williamson. — Alt.  Absent.— Clerk,  Forbes. 

FoL  Die,  V.  1,  p.  90.    D,  Falconer,  v.  1,  No.  190,  p.  256. 


No.  3.       [1384]  LuDovicK  Grant  v.  Mansfield,  Ramsay,  and  Company. 

December  9, 1779. 

A  creditor  recovering  payment  out  of  the  estate  of  the  principal  debtor,  found  not 
bound  to  assign  to  postponed  creditors,  on  that  estate,  his  right  of  action  against 
a  cautioner. 

Mr.  Charles  Gascoigne  entered  into  a  minute  of  sale  with  Sir  James  CampWl 
concerning  the  lands  of  Dalderse,  belonging  to  the  latter.     The  price  was  £27,000; 
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of  which  £15,000  was  to  be  heritably  secured  on  the  lands  themselves  ;  £3000  was  to 
be  paid  immediately ;  and,  for  the  remaining  £9000,  Mr.  Gascoigne,  the  purchaser, 
and  his  two  cautioners,  Mr.  Francis  and  Mr.  Samuel  Garbet,  were  to  grant  a  personal 
bond,  which  wa9  to  be  guaranteed  by  an  assignment  of  £12,000  capital  stock  of  the 
Carroa  Company,  belonging  to  Mr.  Samuel  Garbet. 

After  the  execution  of  this  minute  of  sale,  which  contained  neither  procuratory 
of  resignation,  nor  precept  of  sasine,  Mr.  Gascoigne,  the  purchaser,  and  his  two 
cautioners,  became  insolvent ;  and  Sir  James  Campbell,  in  addition  to  the  collateral 
securities  formerly  stipulated,  insisted,  that  the  whole  price  should  be-[1385]-come 
a  real  burden  on  the  lands.  His  demand  was  complied  with  in  the  following  manner  : 
Sir  James  granted  a  disposition,  declaring  the  price  to  be  a  real  burden  on  the  lands  : 
Mr.  Grascoigne  granted  heritable  bonds  for  the  price,  in  the  different  proportions 
already  mentioned ;  and  the  infeftments,  on  these  several  rights,  were  taken  and 
recorded  on  the  same  day. 

The  heritable  bonds  for  £9000  and  £3000,  came  by  assignment  into  the  persons 
o!  Mansfield,  Ramsay,  and  Company,  bankers  in  Edinburgh. 

The  estate  of  Dalderse  was  brought  to  a  judicial  sale  by  Mr.  Gascoigne's  creditors. 
The  interests  produced  were,  1st,  The  heritable  bond  to  Sir  James  Campbell  for 
£15,000;  2dly,  The  heritable  bonds  for  £9000  and  £3000,  in  the  persons  of  Mansfield, 
Ramsay,  and  Company ;  and,  3dly,  Several  adjudications  led  by  Mr.  Gascoigne's 
personal  creditors ;  one  of  whom,  Mr.  Ludovick  Grant,  had  executed  an  inhibition 
after  the  minute  of  sale,  but  before  its  completion,  in  the  manner  already  narrated. 

In  the  ranking,  two  questions  occurred.  The  first  was.  Whether  Mansfield, 
Ramsay,  and  Company,  on  drawing  the  siim  of  £9000  out  of  the  price  of  Dalderse^ 
the  estate  of  the  principal  debtor,  were  obliged  to  assign  to  the  postponed  creditors 
on  that  estate,  the  collateral  security  of  the  £12,000  Carron  stock,  granted  by  Mr. 
Samuel  Garbet,  the  cautioner,  to  Sir  James  Campbell. 

Pleaded  for  the  postponed  creditors  : — A  creditor  preferably  secured  on  two 
subjects,  may  take  his  payment  wholly  out  of  one  ;  but,  as  he  cannot,  by  so  doing, 
postpone  in  an  arbitrary  manner,  any  secondary  creditor,  he  must  assign  to  him, 
whose  security  is  thereby  diminished,  that  by  ranking  in  the  cedent's  place,  the 
secondary  creditor  may  communicate  the  loss  resulting  from  the  preferable  security, 
to  all  those  standing  in  the  same  degree  of  preference.  Nor  can  any  distinction  arise 
from  the  nature  of  the  security  which  is  to  be  assigned.  Whether  it  is  a  cautionary 
obligation,  or  an  incumbrance  on  a  separate  estate,  the  catholic  creditor  might  have 
operated  his  payment  out  of  it ;  and  equity  requires,  that  his  debt  should  be  paid 
by  equal  proportions  out  of  the  whole  funds. 

Answered  : — Assignments  of  this  nature,  having  their  foundation  solely  in  equity, 
cannot  be  demanded  where  equity  requires  the  catholic  creditor  to  draw  his  pay- 
ment, if  possible,  from  particular  funds.  The  obligation  of  Mr.  Garbet,  to  whose 
prejudice  the  assignment  is  here  demanded,  was  merely  subsidiary,  taking  place  upon 
the  failure  of  the  principal  debtor ;  and  whenever  the  principal  debtor  pays,  his 
cautionary  obligation  is  at  an  end.  Hence  the  creditor  taking  his  payment  out  of 
the  hinds  of  the  principal  debtor,  does  nothing  arbitrary  or  unjust.  On  the  contrary,  to 
act  otherwise,  would  be  an  extension  of  the  cautionary  obligation,  palpably  wrong  and 
oppressive,  to  which  no  court  of  equity  will  give  a  sanction  ;  Principles  of  Equity,  p.  18. 
The  next  question,  respected  the  effect  of  the  inhibition  used  by  Mr.  Grant  after 
the  minute  of  sale,  but  before  the  sale  was  completed.  It  was  admitted,  that  the 
heritable  security  for  £15,000,  being  part  of  the  original  bargain,  was  unchallengeable ; 
and  it  seemed  likewise  to  be  admitted,  that  the  security  for  £3000,  [1386]  which,  by 
the  original  agreement,  was  to  be  paid  immediately,  was  in  the  same  predicament. 
But  with  regard  to  that  for  £9000,  it  was 

Pleaded :  By  the  minute  of  sale,  Sir  James  Campbell  became  bound  to  convey  the 
lands,  upon  receiving  £3000,  an  heritable  bond  for  £15,000,  and  a  personal  bond  for 
the  remainder  ;  and  although  the  minute  contained  no  procuratory,  nor  precept,  by 
which  the  purchaser  could  be  instated  in  the  feudal  right,  yet  Sir  James  Campbell 
could  have  been  compelled  by  action  at  law,  or  by  adjudication,  to  implement  the 
precise  terms  of  his  agreement.  The  after  transaction,  therefore,  by  which  the  whole 
price  is  made  a  burden  on  the  lands,  as  also  the  heritable  bond  for  £9000,  being  a  deed 
flutirely  voluntary  on  the  part  of  the  debtor,  must  be  affected  by  the  inhibition. 
Answered :  Even  after  the  minute  of  sale,  Sir  James  Campbell  continued  in  the 
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property  of  the  lands.  The  insolvency  of  the  purchaser,  and  his  cautioners,  entitled 
him  to  reprobate  their  personal  security ;  nor  could  he  have  been  obliged,  either  by 
the  purchaser  or  his  creditors,  to  divest  himself  before  receipt  of  the  price.  Tk 
condition,  therefore,  under  which  this  sale  was  carried  into  execution,  created  a  red 
burden  on  the  estate,  from  which  the  creditors  of  the  purchaser  affecting  it,  for  their 
payment,  cannot  shake  themselves  loose. 

As  to  the  first  point,  "  The  Lords,  in  respect  Mr.  Garbet  was  only  a  cautioner, 
found,  That  Mansfield,  Ramsay,  and  Company  were  not  obliged  to  assign  the  security 
granted  by  him,  upon  the  stock  of  the  Carron  Company,  in  farther  security  of  £9000, 
contained  in  the  bond  granted  by  Charles  Gascoigne." 

As  to  the  second,  The  Lords  "  found,  That  the  inhibition  at  the  instance  of 
Ludovick  Grant  did  not  affect  either  of  the  bonds  in  question,  so  as  to  make  them 
reducible  at  his  instance."    See  Inhibition. 

Lord  Ordinary,  Elliock. — Act.  Ilay  Campbell. — Alt.  Maclaurin. 

Craigie.  Fd,  Die.  v.  3,  p.  72.     Fac.  Col.  No.  94,  p.  180. 


No.  4.  James  Erskine  v.  George  Manderson.    January  14, 1780. 

A  co-debtor  found  entitled  to  receive  assignation  of  diligence  from  the  creditor,  that 
he  might  the  more  speedily  operate  his  relief. 

Manderson  and  Hay  were  joint  acceptors  of  a  bill  payable  to  Erskine,  who  sued 
both  of  them  for  pajmient ;  and,  as  Hay  pleaded  no  defence,  immediately  obtained 
decreet  against  him. 

Manderson,  however,  being  still  sued  for  the  whole  debt,  made  offer  of  payment, 
on  condition  of  receiving  an  assignation  to  the  decreet  against  Hay,  the  correw 
debendi  ;  which  being  refused,  he,  in  a  process  of  suspension,  brought  on  that  ground, 

Pleaded  :  "  A  creditor  cannot  arbitrarily  discharge  his  diligence  done  against 
one  correus  debendi  to  the  hurt  of  the  rest,  who  have  a  right  to  claim  assignation  " ; 
Dalrjmiple's  Decisions,  No.  167.*  When  a  debt  is  discharged  by  a  correus,  it  is 
[1387]  certainly  just  that  the  creditor  thus  satisfied,  should  communicate  to  him  a 
right,  which  he  himself  can  no  longer  exercise. 

In  the  present  case,  the  assignation  may  be  of  important  use ;  as  without  the 
circuit  of  a  process  of  constitution,  it  will  entitle  to  immediate  execution  against 
Hay  ;  by  which  means  alone,  perhaps,  such  danger  as  that  arising  from  his  suddenly 
converting  his  effects  into  cash,  and  leaving  the  kingdom,  could  be  prevented.  The 
creditor,  therefore,  should  not  be  permitted  to  withhold  that  conveyance,  notwith- 
standing the  opposite  tendency  of  a  decision  reported  by  Lord  Stair  in  1666,t  and 
of  a  later  one  by  Lord  Fountainhalljf  which  indeed  is  less  connected  with  the  present 
question,  or  of  the  opinion  of  Mr.  Erskine,t  founded  on  the  authority  of  those  judg- 
ments. It  is,  however,  to  be  remarked,  that  Lord  Fountainhall  has  subjoined  to 
the  last-mentioned  decision,  this  acknowledgment,  "that  with  respect  to  the  bene- 
ficium  cedendarum  actionum,  our  practice  is  not  yet  arrived  at  a  full  consistency." 

Answered  for  the  creditor  : — By  the  Roman  law,  the  beneficium  cedendarum 
actionum  was  indeed  allowed  to  cautioners  ;  but  the  reason  of  it  was,  that  there  were 
no  other  means  by  which  they  could  operate  their  relief.  In  ours,  such  a  claim  is 
rejected,  because  they  may  obtain  relief  without  that  extraordinary  remedy  ;  though 
perhaps  it  might  enable  them  to  execute  diligence  more  speedily.  Nor  is  it  necessary 
to  add,  that  the  case  of  no  co-obligant  is  so  favourable  as  that  of  a  cautioner,  which 
the  suspender  is,  being  joint  acceptor  of  a  bill  for  behoof  of  another.  That  the 
above  is  the  doctrine  of  our  law,  is  evident  from  Erskine,  p.  474  ;  f  Stair,  July  10, 
1666,  Hume  contra  Crawford ;  f  and  from  Fountainhall,  v.  1,  p.  687,  Dec.  12,  1695, 
Wood  contra  Gordon,  voce  Debtor  and  Creditor. 

♦  Page  231,  Wallace  v.  Elibank,  25th  January  1717,  voce  Debtor  and  Creditor. 

t  The  case  reported  by  Lord  Stair,  above  alluded  to,  is  Hume  v.  Crawford,  v.  1, 
p.  393,  10th  July  1666,  voce  Debtor  and  Creditor  :  That  by  Lord  Fountainhall, 
is  Wood  V.  Gordon,  v.  1,  p.  687,  12th  December  1695,  voce  Debtor  and  CBEDrroR: 
The  opinion  of  Mr.  Erskine  mentioned,  is  in  b.  3,  tit.  3,  §  68. 
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The  Lords  found,  "  That  the  creditor  was  bound  to  grant  the  assignation  de- 
manded by  the  suspender." 

LordOrdinary,ALVA.— Act.  R.Sinclair.— Alt.BucHAN-HEPBURN.— Clerk, Campbell. 

Fd,  Die.  V.  3,  p.  72.     Fac,  Col.  No.  98,  p.  189. 


No.  2.  D389]  Cairnes  r.  Cairnes  of  Bellamore.    July  1687. 

Found  that  in  our  law  parents  have  not  benefieium  comfeteniicB. 

Fd.  Die.  V.  1,  p.  95.    Harcarse  (Summons),  No.  928,  p.  261. 


No.  3.  [1390]  BoNTEiN  t7.  BoNTEiN.    February  21, 1745. 

A  father  bound  himself  to  pay  his  son  £20  per  annum.  He  became  unable.  The 
defence  of  benefieium  competentice  was  sustained ;  although  the  son  was  thereby 
reduced  to  indigence. 

*^*  This  case  is  mentioned  in  the  case  which  immediately  follows. 


No.  4.    Hogg  of  Cammo  v,  Julia,  Ac,  Hoggs,  his  Grandchildren.    November  30, 

1749. 

A  person,  to  bring  about  an  advantageous  marriage  of  his  son,  gave  a  false  state  of 
his  a&irs.  He  conveyed  his  estate  in  his  son's  contract  of  marriage,  reserving 
a  liferent.  The  deficiency  appeared  at  his  son's  death  ;  and  the  father  was  not 
permitted  to  plead  benefieium  competenticBy  so  as  to  retain  his  liferent. 

The  case  between  John  Hogg  and  Julia,  &c.,  Hoggs,  his  granddaughters,  by 
his  eldest  son,  deceast,  vide  stated  21st  July  1749,  voce  Fraud  ;  where  the  said  grand- 
daughters were  found  preferable  for  the  provisions  made  for  them  in  their  father  and 
mother's  contract  of  marriage,  to  the  liferent  therein  reserved  to  their  grandfather ; 
but  reserving  to  him  to  be  heard.  How  far  he  is  entitled  to  the  benefieium  competentice  ? 
And  the  debate  upon  that  point  being  now  reported  by  the  Ordinary — The  Lords 
"  found  him  entitled,  upon  the  benefieium  competentice,  to  £30  Sterling  yearly,  and 
that  over  and  above  £100  Scots,  which,  in  his  son's  contract  of  marriage,  was  pro- 
vided as  an  yearly  aliment  to  an  infirm  daughter." 

As  no  doubt  was  made  by  the  Lords,  but  that  the  benefieium  competentice  obtained 
with  us,  notwithstanding  of  two  decisions,  one  observed  by  Gosford  in  the  1669; 
and  another  by  Harcarse  in  the  1687 ;  as  our  later  practice  had,  from 
example  of  the  civil  law,  sustained  it ;  so,  in  the  reasoning  among  the  Lords, 
the  nature  of  it  was  opened  and  explained  in  a  more  distinct  manner  than  is  to  be 
met  with  in  any  of  the  writers  upon  our  law. 

It  was  observed,  that  although  it  may  have  taken  its  rise  from  the  obligation 
upon  children  to  maintain  their  parents,  it  was  nevertheless  of  a  very  different  nature 
from  the  action  to  aliment,  in  so  much,  that  it  is  competent,  even  where  the  action 
to  aliment  does  not  lie.  The  action  to  aliment  only  lies,  where  the  child  has  to  spare, 
over  what  is  necessary  to  aliment  himself  ;  as  in  no  case  can  one  be  obliged  to  aliment 
another,  who  \b  no  more  than  able  to  aliment  himself.  But  the  benefieium  competentice 
a  a  right,  which  lies  to  the  parent  against  his  children,  who  happen  to  be  his  creditors, 
of  retaining  ne  egeal,  even  though  the  effect  thereof  should  be  to  expose  the  child  to 
poverty. 

An  instance  of  this  occurred  in  the  year  1745,  between  Bontein  of  Mildovan  and 
his  son.  The  case  was,  Mildovan  had  bound  himself  to  pay  to  his  son  £20  Sterling 
yearly  for  his  aliment,  which  was  but  a  moderate  subsistence  ;  but  it  happened  that 
the  father's  circumstances  fell  so  low,  that  he  was  unable  to  pay  it,  and  the  Lords 
sustained  his  defence  against  payment  upon  the  benefieium  competentice,  although 
the  son  was  thereby  reduced  to  want.     In  like  manner,  an  ac-[1391]-tion  to  aliment 
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does  not  lie  against  grandchildren,  while  there  are  children  able  to  aliment  tbdr 
father,  and  who  are  j)rimo  loco  liable  ;  but  the  beneficium  competerUicB  being  a  rigln 
in  the  parent  of  retention  ne  egeal,  obtains,  notwithstanding  there  be  other  childrai 
able  to  aliment,  and  who,  in  an  action  for  aliment,  would  be  pritno  loco  liable. 

And  accordingly,  the  Lords  repelled  the  two  defences  pleaded  in  this  case  &r 
the  said  Julia,  &c.,  Hoggs,  That  the  whole  remaining  fund  of  the  father's  effects  wii ! 
no  more  than  sufficient  for  a  moderate  subsistence  to  themselves ;  and  that  Jolm  i 
Hogg,  their  grandfather,  had  two  sons  in  opulent  circumstances,  able  to  aliment 
him  ;  and  found  him  entitled,  on  the  beneficium  competenticB,  to  £30  Sterling  yearly, 
and  that  over  and  above  £100  Scots  yearly,  for  the  aliment  of  his  infirm  daughter. 

But,  after  pronouncing  this  interlocutor,  a  difficulty  occurred  in  the  executioiu 

John  Hogg  was  debtor  to  his  grandchildren  in  nothing ;  nor  was  there  any  real 
estate  on  which  he  had  security,  other  than  the  houses  in  Edinburgh,  on  which  the 
widow's  liferent,  whiqh  exhausted  them,  was  preferable ;  and,  as  she  was  to  him  s 
stranger,  and  an  onerous  creditor,  the  benefixyium  competentice  did  not  ly  against  her ; 
and  The  Lords,  without  determining  any  thing,  "  Remitted  to  the  Ordinary  to  hear 
parties  on  the  method  of  execution  "  ;  but  gave  this  hint,  that  as  the  widow  h^d  a 
personal  obligation  for  her  liferent,  she  might,  upon  her  barring  John  Hogg  from 
the  houses  upon  her  preferable  right,  be  obUged  to  assign  to  him  the  personal  obli^- 
tion,  whereupon  he  might  adjudge  the  £1000  bond,  which  was  resting  of  the  price  of 
Sauchton,  and  was  heritable  as  excluding  executors ;  and,  when  the  grandchildreo 
came  to  attack  that  subject,  he  would  exclude  them  to  the  extent  of  his  beneficium 
competentice :  And,  accordingly,  upon  the  Ordinary's  report,  this  method  of  execution 
appeared  to  be  competent. 

This  judgment  was,  upon  an  appeal,  reversed. 

Fd,  Die.  V.  3,  p.  73.     Kilkerran,  No.  1,  p.  67. 


No.  5.  [1392]  Patrick  Reid  v.  Mathew  Donaldson.    July  11,  1778. 

A  person  who  had  obtained  a  Cessio,  was  sued  by  a  creditor  who  had  been  called. 
The  bankrupt  urged,  that  the  decree  of  Cessio  protected  not  only  from  personal 
diligence,  but  from  diligence  against  effects  acquired  after  the  decree,  except  in  so 
far  as  exceeding  a  competency.  The  Court  suspended  only  as  to  personal  dili- 
gence. But  they  expressed  an  opinion,  that  the  tools  by  which  the  bankrupt 
earned  his  subsistence,  could  not  be  affected. 

Patrick  Reid  obtained  decreet  of  cessio  bonorum  against  his  creditors.  After- 
wards, Donaldson,  one  of  the  creditors  called  in  the  cessio,  pursued  Reid  for  pay- 
ment of  his  debt,  obtained  decreet  in  absence,  and  was  proceeding  to  do  diligence 
against  his  effects. — In  a  suspension, 

[1393]  Pleaded  for  Reid  ;  The  decreet  of  cessio  protects  the  suspender  not  onlv 
from  personal  diligence,  but  Hkewise  from  diligence  against  his  effects  afterward? 
acquired  ;  except  in  so  far  as  the  charger  is  able  to  instruct,  that  the  suspender  has 
effects  over  and  above  a  competency  for  the  subsistence  of  him  and  his  family.  This 
is  a/jreeable  to  the  doctrine  of  the  Roman  law^  from  which  we  borrow  the  action  of 
cessioy  and  the  beneficium  competenticB  given  by  that  law  to  the  obtainer  of  the  cessio^ 
ff.  1.  42,  3,  6,  is  likewise  adopted  into  ours,  Quon,  AUacL  c.  7  ;  Bankton,  v.  3,  p.  18> 
§  1  ;  p.  19,  §  5  ;  Erskine,  p.  696,  §  27.  The  charger,  therefore,  can  attach  no  eflecte 
belonging  to  the  suspender,  without  first  condescending  on  sucjh  effects,  that  it  may 
be  known  whether  a  competency  would  remain. 

On  the  part  of  the  charger :  No  objection  was  made  in  this  case  to  suspending, 
as  to  dihgence  against  the  person  of  the  bankrupt ;  but,  it  was  insisted,  that  the 
decreet  ot  cessio  does  not  protect  effects  of  the  bankrupt,  afterwards  acquired,  from 
the  diligence  of  his  creditors.  Our  law  does  not  indulge  the  bankrupt  with  a  re8e^^'a• 
tion  of  effects  suflSicient  for  an  aliment.  The  opinions  of  Lord  Bankton  and  Mr.  Erskine, 
adduced  by  the  suspender,  seem  to  be  founded  solely  on  a  passage  in  the  Quon,  Attach- 
c.  7,  which  supposes  that  every  debtor,  both  before  and  after  a  cessio,  is  entitled  to 
this  privilege.  That  passage,  therefore,  can  merit  no  regard  as  an  authority.  The 
law  is  fixed  by  the  usage.     No  instance  ever  occurred,  in  which  this  reservation  was 
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ftUowed,  either  at  obtaining  the  cessio,  or  out  of  effects  afterwards  acquired.  The 
chai^r,  therefore,  is  not  bound  to  condescend,  as  the  suspender  is  not  entitled  to 
have  anything  reserved.  Such  a  condescendence  might  likewise  be  the  means  of 
disappointing  the  diligence  altogether. 

The  Court  were  of  opinion,  That  the  charger  must  be  allowed  to  proceed  in  his 
diligence  to  attach  the  effects,  without  condescending ;  and  that  the  debtor  had  no 
right  to  have  any  part  of  his  effects  set  aside  to  him  for  his  maintenance  ;  but  in  case 
the  charger,  in  the  execution  of  the  diligence,  should  proceed  to  any  act  of  rigour, 
such  as  attaching  the  tools  by  which  the  suspender,  as  an  artificer,  gains  his  daily 
bread,  the  Court  would  then  judge  on  the  circumstances  of  the  case,  whether  the 
diligence  ought  to  be  supported. 

'^  The  Court  suspended  the  letters  qiioad  personal  diligence  against  the  suspender  ; 
but,  in  other  respects,  found  the  letters  orderly  produced." 

Fol.  Die,  v.  3,  p.  73.     Fac.  Col  No.  31,  p.  52. 


No.  6.  Robert  Prinole  v.  Alexander  Neilson.    August  5, 1788. 

A  person  who  had  obtained  a  cessioy  was  afterwards  employed  as  a  clerk,  with  a 
salary  of  £25.  He  furnished  a  small  house.  A  creditor  attempted  to  poind  and 
arrest.  He  pleaded  beneficium  campetenticB.  The  Court  suspended  only  quoad 
personal  diligence,  wearing  apparel  and  working  tools. 

Robert  Pringle,  formerly  a  retail  dealer  in  the  town  of  Dalkeith,  after  having 
obtained  a  cessio  honorum,  was  employed  as  a  merchant's  clerk  ;  in  which  capacity 
he  had  a  salary  of  £25  per  annum.  Having  furnished  a  small  house  for  [1394]  the 
reception  of  his  family,  consisting  of  a  wife  and  several  children,  a  poinding  of  the 
furniture  was  attempted  by  Alexander  Neilson,  a  creditor  of  his,  to  the  extent  of 
£4,  IGs.  9d.,  who  had  been  summoned  in  the  process  of  cessio.  An  arrestment  of  the 
sakry  was  also  used. 

Robert  Pringle  offered  a  bill  of  suspension,  in  which  he 

Pleaded  :  A  decreet  of  cessio  does  not,  like  a  certificate  of  bankruptcy  in  England, 
procure  a  total  release  to  the  debtor,  any  property  he  afterwards  becomes  master  of, 
being  still,  in  general,  attachable  by  his  creditors.  But  while,  in  this  manner,  a 
proper  care  has  been  taken  by  our  law,  to  hinder  a  perversion  of  this  humane  remedy, 
it  has  been  equally  an  object  of  attention,  that  it  should  not,  by  an  over-rigorous 
execution  of  diligence,  in  virtue  of  prior  debts,  be  entirely  frustrated.  With  this 
view,  the  beneficium  camj)etenticB  has  been  introduced,  whereby  not  only  the  debtor's 
wearing  apparel,  and  the  implements  of  his  trade,  but  also  such  a  portion  of  the  effects 
acquired  by  him  after  obtaining  the  cessio,  as  is  indispensably  necessary  for  his 
support,  are  secured  to  him.  In  the  present  case,  where  the  sums  earned  by  the 
debtor  are  barely  sufficient,  with  the  utmost  frugality,  to  maintain  him  and  his  numer- 
ous family  in  that  decent  manner,  which  the  nature  of  his  employment  requires, 
the  proceedings  that  have  been  held  must  appear  equally  irregular  and  unauthorised  ; 
Quon.  Attach,  c.  7,  §  3  ;  Erskine,  b.  4,  tit.  3,  §  27. 

Answered :  In  consequence  of  a  cessio  bonorum,  a  debtor  merely  obtains  an 
exemption  from  personal  arrests.  Whatever  he  afterwards  acquires,  whether  by 
hi«  own  industry,  or  by  other  methods,  is  liable  to  the  diligence  of  his  creditors. 

If,  indeed,  a  creditor  were  to  exercise  his  right  in  an  oppressive  manner,  as  by 
poinding  the  body-clothes  of  his  debtor,  or  the  tools  which  are  necessary  for  pro- 
viding his  subsistence ;  this,  as  an  abuse  of  legal  execution,  would  be  liable  to  correc- 
tion. But,  beyond  this,  our  customs  have  never  gone ;  the  beneficium  competentice, 
as  known  in  the  Roman  law,  being  only  admitted  with  us  in  the  case  of  gratuitous 
obligations,  or  in  those  where  the  parties  stancl  in  the  relation  of  parent  and  child  to 
each  other.  And,  in  circumstances  such  as  the  present,  where  the  sums  due  to  the  user 
of  the  diligence  are  so  inconsiderable,  that  after  payment,  there  is  still  a  sufficiency 
left  for  enabling  the  debtor  to  live,  with  that  frugal  economy,  which  becomes  one  in 
his  unfortunate  situation,  it  seems  impossible  to  doubt  the  legality  of  the  measures 
that  have  been  followed  ;  11th  July  1778,  Patrick  Reid  contra  Matthew  Donaldson. 

The  Lofff  Ordinary  suspended  the  letters  ^\quoad  the  suspender's  person,  wearing 
apparel  and  working-tools  ;  but  found  the  letters  orderly  proceeded  quoad  ultra,^^ 
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After  advising  a  reclaiming  petition  for  Kobert  Pringle,  with  answers  for 
ander  Neilson,  it  was 

Observed  on  the  Bench  :  There  is  no  example,  where  the  beneficium  compete 
in  the  extent  known  in  the  Roman  law,  has  been  recognised  in  the  Scots  cou 
[1395]  And  in  the  case  under  consideration,  it  does  not  seem  necessary  to  give  i 
determination  on  the  point.     But,  if  the  creditors  of  a  bankrupt,  who  had  obti ' 
a  cessio,  were  to  proceed  in  such  a  way,  as  not  even  to  leave  hhn  the  necesi 
of  life ;   as  the  purpose  of  the  law  would  thus  be  frustrated,  it  would  doubtless  1 
competent  for  the  Court  of  Session  to  apply  a  remedy. 

"  The  Lords  refused  the  petition,"  thus  affirming  the  judgment  pronounced  bf  J 
the  Lord  Ordinary. 

Lord  Ordinary,DuNSiNNAN. — Act.  Dickson. — Alt.  Geo.Ferousson. — Clerk,  SnfCLADL 

Crai^e,  Fol.  Die.  v.  3,  p.  73.    Fac.  Col,  No.  42,  p.  70. 


No.  2.    [1397]  William  Douglas  v.  Colonel  Erskine.    February  18,  1715. 

Bills  for  fungibles  are  not  privileged  as  bills  of  exchange.    Indorsee  considered  as  an 

assignee. 

Colonel  Erskine  drew  a  bill  upon  his  salt-grieves  of  Torrie  or  Kincardine,  to  deliver 
420  bolls  of  salt  to  Archibald  Ronaldson,  for  which  he  had  received  satisfactioa. 
Ronaldson  indorsed  the  bill  to  William  Douglas  for  value  received,  who  pursued  thfl 
Colonel  to  deliver  the  salt,  who  alleged,  Imo,  That  a  salt-bill  had  not  the  privilwp 
of  a  money-bill,  which  passes  de  manu  in  manum ;  but  that  bills  for  salt  are  liable 
to  all  exceptions  as  other  debts,  and  an  indorsee  is  but  an  assignee.  And,  in  this 
case,  the  true  cause  of  the  bill  was  a  mutual  bargain,  whereby  Ronaldson  was  to  pay 
the  salt  in  meal,  or  the  Colonel  to  pay  the  value  of  200  bolls  0.398]  oi  meal  in  salt; 
and,  as  the  Colonel  drew  the  salt-bill  libelled,  so  Ronaldson  gave  an  obligement,  of  the 
same  date,  to  deliver  200  bolls  of  meal  to  the  Colonel ;  and  having  broke  shortly  after, 
he  absconded,  never  delivered  the  meal,  nor  required  the  salt  for  the  space  of  several 
years,  till  of  late,  that  the  pursuer  obtained  from  him  an  indorsation.  The  defender 
also  alleged.  That  he  had  retention,  in  respect  of  the  counter-obligement  by  Ronaldson 
never  implemented ;  and  that,  the  bill  having  lain  over  for  so  many  years,  the  counter- 
obligement  was  relevant  and  competent  against  Ronaldson  and  his  assignee  or  indorsee. 

"  Which  the  Lords  sustained."  Dalrymjde,  No.  139,  p.  193. 


No.  57.  [14G0]  Anderson  v.  Turnbull.    July  19, 1706. 

Aprecept  to  account  for  fungibles,  drawn  in  favour  of  a  third  party,  requires  intimation, 

Arbuthnot,  merchant  in  Stonehive,  draws  a  precept  on  Herriot  in  Dirleton,  ia 
favour  of  David  Anderson,  merchant  in  Montrose,  that  he  may  count  with  him  for 
190  bolls  of  meal,  and  51  stones  of  iron  ;  and  take  his  receipt  for  what  he  should  pay 
him ;  and  Arbuthnot  obliges  himself  to  allow  it  to  Herriot.  Anderson  pursuing, 
compearance  is  made  for  George  Turnbull,  writer  to  the  signet ;  who  craved  to  be 
preferred,  as  having  arrested  this  debt  in  Herriot's  hands,  as  creditor  to  Arbuthnot, 
long  before  any  intimation  made  by  Anderson  of  his  precept ;  which  being  only  of 
the  nature  of  an  assignation,  could  take  no  effect  till  intimated  ;  and  so  he,  by  his  arrest- 
ment, did  first  affect  the  subject. — Alleged  for  Anderson,  Imo,  His  order  and  precept 
being  of  the  nature  of  an  inland  bill  of  exchange,  it  needed  no  intimation,  being  between 
merchants,  and  in  re  mercatoria  :  And  Stair,  lib.  3,  tit.  1,  §  12,  says,  intimation  being 
only  a  municipal  custom,  holds  not  in  orders  among  merchants  ;  and,  therefore,  the 
first  order  to  pay,  is  preferred  to  arresters,  though  neither  intimation  nor  acceptance 
follow.  [1461]  And  Mr.  Forbes,  on  bills,  page  166,*  prefers  an  indorsement  to 
an   arrestment ;    10th  July   1698,   Ewing  contra  Geills ;    all  such  deeds,  for  the 

♦  Edition  1703. 
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dispatch  of  trade,  being  regalated  by  the  laws  of  nations,  and  not  by  local  customs  of 
particular  countries. — Answered,  That  bills  of  exchange,  for  liquid  sums,  had  that 

givilege  and  exemption  to  be  free  of  intimation ;  but  this  was  not  of  that  kind ; 
r  it  neither  bore  a  liquid  sum,  nor  value,  but  required  a  previous  counting.  Likeas, 
no  8umn:iar  diligence,  by  horning,  could  have  followed  on  the  registration  of  this  precept, 
as  is  appointed  by  the  acts  1681  and  1696,  to  follow  on  bills  of  exchange  ;  nor  could 
a  protest  be  taken  for  payment,  seeing  a  counting  behoved  to  precede  to  liquidate  the 
debt ;  which  requires  an  ordinary  action,  and  not  a  sanmiar  charge  of  homing  ;  and, 
therefore,  it  not  being  in  the  case  of  bills  of  exchange,  it  cannot  plead  the  privilege  to 
be  free  of  intimation  ;  else  all  assignations  might  claim  the  same,  which  mi^ht  subvert 
all  our  securities. — The  Lords  found  a  precept  of  this  nature  required  intimation, 
and  so  preferred  the  arrester. — Then  Anderson  objected  against  Tumbull's  arrestment, 
that  it  was  null,  being  on  the  Admiral's  precept  in  an  affair  about  a  bill,  which  is  no  wise 
maritime,  and  so  a  nan  sua  judice. — Answered,  The  Admiralty  being  a  supreme  court, 
his  arrestment  extends  over  all ;  and  there  is  nothing  more  ordinary  than  to  pursue 
for  bills  of  exchange  before  the  Admiral ;  and  to  annul  such  arrestments  might 
endanger  and  unsecure  the  lieges.  And  though  once  an  adjudication  was  annulled, 
led  on  a  bond  registrate  in  the  Commissary-books,  as  an  incompetent  judicatory,  and 
another  competing  adjudication  preferred ;  yet  the  Lords  thought  the  consequence  of 
that  decision  so  great,  that  they  afterwards  altered  the  same.  The  Lords  sustained 
the  arrestment.    See  Jubisdiction.     Fol.  Die,  v.  1,  p.  96.  Fountainhall,  v.  2,  p.  344. 


No.  115.    [1533]  William  Henry  Ralston  v.  John  Lamont.    May  23, 1792. 

The  sexennial  limitation  of  bills  does  not  afEect  the  claim  of  recourse  competent  to  the 
acceptor  of  a  bill  against  the  drawer. 

In  an  action  of  multiplepoinding,  brough^t  for  authorising  the  distribution  of 
effects  which  had  belonged  to  a  person  deceased,  Lamont  claimed  as  a  creditor,  in 
consequence  of  his  having  honoured  two  draughts  by  the  deceased  upon  him  ;  the  one 
dated  m  1778,  and  the  other  in  1779. 

Ralston,  a  competing  creditor,  objected  to  this  claim,  as  cut  ofi  by  the  sexennial 
limitation  of  12th  Geo.  III.  cap.  72  ;  and,  in  support  of  the  objection. 

Pleaded  :  The  enactment  in  general  provides,  that  no  bill  of  exchange,  or  inland 
bill,  shall  be  effectual  to  produce  action,  unless  within  six  years  from  the  term  of 
payment ;  and  it  is  of  no  consequence  whether  the  action  is  to  be  brought  by  the 
drawer  against  the  acceptor,  or  by  the  holder  against  the  drawer,  acceptor,  or  indorsers, 
or  by  the  acceptor  against  the  drawer,  for  his  relief.  This  seems  no  less  evident  from 
the  words  of  the  enactment,  than  from  its  object ;  which  clearly  was  to  limit  all  obliga- 
tions arising  from  transactions  of  this  sort,  within  such  a  short  period  as  was  suitable 
to  their  nature  and  general  use. 

Answered  :  The  actions  precluded  by  the  statute,  are  those  which  naturally 
arise  out  of  the  bills,  and  in  which  the  pursuers  rest  upon  these  documents  as  the 
sole  foundation  of  their  claim.  Such  are  those  brought  by  the  drawer  or  holder  against 
the  acceptor  for  payment,  or  by  the  holder  against  the  drawer  or  indorsers,  for  recourse. 
The  present  case  is  of  a  quite  different  nature,  the  production  of  the  bill  being  only 
mM  as  a  circumstance  of  evidence.  The  obligation  itself,  or  the  right  of  action, 
wises  from  the  advance  of  the  money,  which  may  be  proved  in  many  different  ways. 

The  Lord  Ordinary  repelled  the  objection. 

In  a  reclaiming  petition,  besides  the  argument  on  the  statutory  limitation,  it  was 
contended.  That  the  bills  having  been  accepted  in  general  terms,  a  presumption  arose, 
that,  at  the  time,  the  acceptor  had  in  his  hands  effects  belonging  to  the  drawer.  That 
presumption,  however,  appeared  to  be  sufi&ciently  obviated  by  the  circumstances  of 
the  case. 

After  advising  the  reclaiming  petition  with  answers, 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor.    See  Prescription. 

Ordmary,  Lord   Justice -Clerk.  —  For    Ralston,   Montgomery.  —  For    Lamont, 
Macleod-Bannatyne.— Clerk,  Menzies. 

Fac.  Col.  No.  211,  p.  443. 
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No.  199.     [1641]  George  Scougal  v.  Andrew  Ker.    February  24,  1762. 

A  bill  was  indorsed  away  20  months  after  the  term  of  payment,  during  which  timei 
diligence  had  been  done  upon  it.  It  was  found  to  have  lost  its  privileges,  so  as  I 
render  compensation  against  an  onerous  indorsee  competent. 

Andrew  Ker  purchased  some  cattle  from  Charles  Ker,  in  May  1755,  for  the  prices 
which  he  accepted  a  bill  to  Charles,  payable  at  the  term  of  Martinmas  thereafter. 

In  July  1767,  about  20  months  after  the  term  of  payment,  Charles  Ker  indomi 
the  bill  for  value  to  George  Scougal,  who  brought  his  action  against  Andrew  Ker  ' 
acceptor,  for  payment ;  and  having  obtained  decreet  in  absence,  the  same  was  i 
pended  by  Andrew  Ker. 

Pleaded  for  the  suspender  :  The  bill  having  been  allowed  to  lie  over  for  20  mpndi 
after  the  term  of  payment,  without  being  indorsed,  or  any  diligence  done  upon  it,  has  In 
the  privilege  peculiar  to  bills,  and  is  now  subject  to  every  exception  competent  agftia 
the  original  creditor  :  The  suspender  is  therefore  at  liberty  to  plead  compensation  apoi 
a  debt  which  Charles  Ker  the  indorser  owes  to  him,  equal  to  the  contents  of  the  bill.      i 

By  the  custom  of  merchants  in  all  the  nations  of  Europe,  bills,  before  the  tennaf 
payment,  pass  current  by  indorsation  as  bags  of  money,  without  being  subject  ti 
compensation,  arrestment,  separate  discharge,  or  other  defence,  arising  from  the  dcU 
or  deed  of  the  original  creditor,  or  intermediate  indorsees,  in  prejudice  of  the  lart- 
onerous  indorsee  :  But,  after  the  term  of  payment  is  elapsed,  and  the  money  is  Doi 
paid  in  terms  of  the  acceptance,  the  debtor  in  the  bill  is  considered  as  in  a  state  of 
bankruptcy,  and  no  merchant  will  give  value  for  such  bill :  It  may  be  taken  in  security 
of  debt,  in  the  same  way  as  an  assignation  to  a  decreet,  or  any  other  gromid  of  debi 
but  will  not  be  taken  as  a  bag  of  money.  The  indorsee,  in  this  case,  trusts  solely  to  thf- 
faith  of  the  indorser,  nor  is  he  tied  down  to  any  of  the  rules  of  negotiation  ;  if  the  billil 
not  paid,  he  returns  it  upon  the  indorsers,  and  gives  himself  no  further  trouble  ;  he  is,  ii 
effect,  a  trustee  for  the  indorsers  ;  and  therefore,  he  cannot  complain,  if  every  \e^ 
objection,  competent  against  the  indorsers,  is  pleaded  against  him.  Nor  does  it  mata  ■ 
any  difference,  whether  the  non-payment  has  been  owing  to  [1642]  any  fnora  upontke 
part  of  the  acceptor,  or  merely  to  the  creditors  indulgence  in  keeping  the  bill  too  long 
by  him  ;  for,  if  we  shall  suppose  that  the  bill  has  been  presented  for  payment  at  the 
term,  and  that  the  acceptor  has  refused  to  pay,  very  possibly  the  cause  of  his  refusal 
may  have  been,  that  he  had  a  liquid  ground  of  compensation  against  the  creditor  in  the 
bill ;  in  which  case,  the  creditor  ought  not  thereafter  to  have  mdorsed  it ;  and,  at  anj 
rate,  the  person  who  takes  the  indorsation,  takes  it  on  the  faith  of  the  indorser,  and 
not  of  the  acceptor,  who  has  thus  failed.  If,  on  the  other  hand,  the  drawer  has  kept 
the  bill  by  him,  without  ever  taking  any  step  against  the  acceptor,  or  so  much  «• 
presenting  it  to  him  when  the  term  of  payment  comes,  it  is  plain.,  that  such  bill  has  not 
been  taken  as  a  proper  bill,  to  pass  current  in  the  way  of  commerce,  but  has  been 
intended  as  a  security  for  money,  which  is  but  too  common  a  practice  ;  and  as  suck 
writings  are  the  most  {rail  and  informal  of  all  securities,  there  is  no  reason  why  in  that 
case  they  should  be  indulged  with  any  extraordinary  privileges. 

The  term  of  payment,  therefore,  is  the  period  at  which  the  privileges  of  bills  ought 
regularly  to  expire,  as  it  is  then  that  a  bill  ceases  to  be  considered  as  a  bag  of  money ; 
at  the  same  time,  as  the  act  20th  Pari.  1681  has  allowed  six  months  after  the  tcnn  of 
payment  for  registration  and  summary  diligence,  it  may  be  thought  that  the  other 
privileges  of  bills  ought,  from  analogy,  to  have  the  same  endurance ;  but  certainly 
they  ought  then  to  be  at  an  end  ;  the  bill  no  longer  admits  of  summary  execution,  but 
must  be  pursued  by  way  of  ordinary  action,  like  any  other  simple  ground  of  debt,  and 
consequently  ought  to  be  subject  to  the  common  defences  pleadable  in  ordinary 
actions.  Accordingly,  it  has  been  found  in  many  cases,  that  compensation  upon  ft 
debt  of  the  indorser,  is  pleadable  after  the  elapse  of  three,  four,  and  five  years  ;  and  for 
the  same  reason,  the  compensation  ought  to  be  sustained  in  the  present  case;  for, 
unless  either  the  term  of  payment,  or  the  six  months  allowed  for  summary  diligence, 
shall  be  adopted  as  the  rule  for  the  expiration  of  all  the  extraordinary  privileges  of 
bills,  it  does  not  occur  what  other  period  can  be  fixed  upon  between  these  and  the 
long  prescription  ;  and  it  is  obvious  what  mischief  would  follow  if  bills  were  allowed 
to  pass  current  as  bags  of  money  for  40  years. 


IROLIMS.  BILL  OF   EXCHANGE  219 

Answered  for  the  charger  : — It  is  clear,  that  bills  pass  current  for  some  time  at 
least,  without  being  liable  to  any  exceptions  proponable  against  the  authors  and 
indrosers  ;  This  arises  from  the  very  nature  of  such  writings,  without  which  they  could 
not  annwer  the  end  for  which  they  were  introduced  and  received  in  all  trading  nations. 
Ihe  only  question  is.  At  what  period  of  time  does  this  privilege  expire  ?  The  natural 
and  obvious  answer  is.  That  it  lasts  as  long  as  the  bill  passes  current  by  indorsation, 
and  produces  action  as  a  probative  writ.  The  term  of  endurance  of  bills  is  indeed,  in 
most  nations,  limited  to  a  few  years  ;  in  England  to  six,  in  Holland  to  seven,  and  in 
France  to  five.  In  Scotland,  it  happens  unluckily,  that  there  is  no  short  prescription 
«f  bills  ;  and  perhaps  it  might  be  inconvenient,  if  all  their  privileges  were  allowed  to 
accompany  them  as  long  as  they  are  probative,  and  pass  by  indorsation  ;  but  surely 
It  Ks  equally  improper  to  go  to  the  contrary  extreme,  and  circumscribe  these  privileges 
to  \X'MS]  the  short  term  of  six  months.  It  is  true,  that  the  form  of  registration  and 
summary  diligence  is  confined  by  the  legislature  to  six  months  from  the  term  of 
payment ;  but  this  has  no  manner  of  connection  with  the  other  privileges  of  bills  :  It  is 
a  statutory  privilege,  superadded  by  the  law  of  this  country  to  those  which  bills  had 
from  their  own  nature,  and  from  the  law  of  nations.  The  legislature  did  not  mean 
to  abridge  those  other  privileges  ;  on  the  contrary,  the  preamble  of  the  act  expressly 
refers  to  the  law  and  custom  of  other  nations.  Nor  is  it  of  any  importance,  that,  after 
the  six  months,  payment  must  be  sued  for  by  way  of  ordinary  action.  Before  the 
statute,  no  summary  execution  at  all  was  competent ;  and  yet  it  is  admitted,  that  bills 
even  then  passed  current  for  some  time,  without  being  liable  to  exceptions  arising  from 
the  debt  or  deed  of  the  indorser. 

And  it  would  be  still  more  unreasonable  to  limit  the  privileges  of  bills  to  the  term 
of  payment.  No  person  scruples  to  give  money  for  an  indorsation  where  the  term  of 
payment  is  but  a  short  time  elapsed  :  He  may  indeed  recur  upon  the  indorser,  though 
he  should  not  negotiate  very  punctually  ;  but  he  likewise  trusts  to  the  faith  of  the 
debtor  in  the  bill,  who  is  bound  by  his  acceptance,  and  lays  his  account  with  being 
liable  to  every  person  into  whose  hands  the  bill  may  come  ;  nor  can  there  be  any 
food  reason  why  the  acceptor  should  be  benefited  by  the  negligence  or  indulgence 
of  the  creditor  in  not  demanding  payment  exactly  when  the  bill  becomes  due. 

As  the  law,  therefore,  does  not  limit  the  privileges  of  bills  to  either  of  the  periods 
above-mentioned,  the  only  question  is.  How  far  the  Court,  from  motives  of  expedi- 
ency and  public  utility,  ought  to  limit  those  privileges  to  any  shorter  term  than  the 
duration  of  the  bill  itself,  and  what  this  shorter  term  ought  to  be  ?  This  question, 
originally  arbitrary,  is  now  fixed  bv  decisions  ;  upon  the  faith  of  which,  the  lieges 
liave  in  all  probability  rested  ;  for  the  Court  having  found,  in  the  case  of  Farquharson 
coiOra  Brown,  6th  February  1719,  No.  183,  p.  1626,  that  a  bill  which  had  lain  over 
for  three  years  had  lost  its  privileges,  it  was  thereafter  decided,  in  the  case  of  Grierson 
contra  Earl  of  SutherUind,  February  1728  (No.  184,  p.  1626),  That  a  bill  which  had 
kin  over  for  two  years  and  eleven  months,  from  the  term  of  payment,  was  still  current 
as  at  the  beginning  ;  and  that  compensation  upon  a  debt  of  the  indorser's  was  not 
pleadable  against  the  onerous  indorsee  :  From  which  decisions,  it  is  plain,  that  the 
space  of  three  years  from  the  term  of  payment  has  been  fixed  upon  by  the  Court  as 
the  proper  period  for  the  duration  of  the  extraordinary  privileges  annexed  to  bills 
in  this  country. 

"The  Lords  found  compensation  competent."    See  Compensation. 

Act.  Ilay  Campbell  et  Burnet. — AJt.  Pat.  Murray  et  Walter  Stewart. 

Fol,  Die.  V.  3,  p.  91.     Fac.  Cd.  No.  79,  p.  174. 


No.  9.    [13]  John  Philip  v.  James  and  William  Milne.    January  15, 1800. 

An  onerous  indorsee  is  entitled  to  demand  payment  of  a  bill  of  exchange  from  the 
accepter,  after  six  years  from  the  term  of  payment,  although  it  was  accepted 
solely  for  the  accommodation  of  the  drawer,  the  accepter's  subscription  not  being 
denied,  nor  payment  alleged. 

In  March  1787,  James  and  William  Milne  accepted  a  bill  payable  three  months 
after  date,  drawn  by  James  Milne,  son  of  the  former,  and  brother  of  the  latter. 
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The  drawer  indorsed  it  to  Robert  Brand.     After  his  death,  it  was  assigned 
his  representative  to  John  PhiUp,  who,  in  1794,  raised  an  action  against  the  accepli 
for  payment  of  it. 

They  stated  in  defence,  that  it  had  been  accepted  by  them  solely  for  the  acccrt 
modation  of  the  drawer  ;  that  it  had  been  indorsed  by  him  without  value  ;  and  tin 
pleaded  prescription. 

The  SherifE  gave  judgment  against  them,  in  respect  that  they  did  not  allege  pa 
ment. 

In  a  suspension,  the  Lord  Ordinary  found  that  the  bill  was  prescribed,  and  caOi 
on  the  charger  to  say,  "  Whether  he  would,  in  terms  of  the  statute  of  limitations,  undi 
take  to  prove  resting  and  owing  by  the  writ  or  oath  of  the  debtor  ?  "  And  on  i 
refusing  to  do  so,  suspended  the  letters  strnfliciler. 

Upon  advising  a  petition,  with  answers,  the  Court  were  of  opinion,  that  if  Brw 
was  an  onerous  indorsee,  the  charger  was,  in  the  circumstances  stated  in  the  defeni 
entitled  to  payment  without  further  proof  ;  but,  before  answer  (29th  November  17 
remitted  to  the  Lord  Ordinary  to  inquire  into  the  fact. 

A  proof  was  allowed,  from  which  his  Lordship  (29th  February  1799)  held  it 
lished,  that  Brand  was  an  onerous  indorsee  ;  and  following  up  the  opinion  of  the  Coi 
found  the  letters  orderly  proceeded. 

In  a  reclaiming  petition,  the  suspenders  contended,  that  as  six  years  had  ek] 
without  diligence  or  action  on  the  bill,  it  was,  in  terms  of  12th  Geo.  III.  c.  72,  at  an 
as  a  document  of  debt ;  and  that  therefore  it  was  incumbent  on  the  charger  to  proi 
a  debt  now  subsisting  against  the  accepters,  which  was  not  instructed  by  the  defeni 

The  charger 

Answered :  That  the  right  of  an  onerous  indorsee  could  not  be  afEected  by  the  cauial 
of  granting  the  bill ;  and  that  the  defenders  having  interposed  their  credit  as  cautioDeei 
for  tfieir  near  relation,  though  ex  facie  joint  obligants  with  him,  and  not  pretendia^ 
that  they  had  paid  the  bill,  must  still  do  so  to  the  third  party  who  had  trusted  ttj 
their  security.     See  19th  November  1784,  Robertson  v.  Clarkson,  No.  56,  p.  1324i  j 

The  Court  were  not  unanimous ;  but  the  general  opinion  was  in  favour  of  ^ 
charger,  the  bill  being  as  much  due  now  as  on  the  day  it  was  accepted,  and  it  not 
being  a  relevant  defence  that  it  was  originally  granted  without  value. 

The  Lords  adhered. 

Lord  Ordinary,  Monboddo. — For  the  Charger,  John  Clbrk. — Alt.  W.  Rae.— Clerk, 

COLQUHOUN. 

2>.  Z).  Fac.  Col.  No.  155,  p.  349. 


No.  20.      [25]  Stephenson  v.  Stephenson's  Trustees.    June  16, 1807. 
In  a  bill  payable  on  demand,  prescription  runs  from  its  date. 

William  Stephenson  advanced  a  sum  of  money  to  his  two  sons,  Joseph  and  Thomas, 
to  purchase  stock  for  their  farms,  and  obtained  from  them  a  promissory-note  for 
£892, 7s.  2id.  dated  the  5th  of  January  1796,  payable  to  him  on  demand,  with  interest 

No  demand  was  made  either  for  principal  or  interest  during  the  life  of  Joseph 
and  Thomas  Stephenson ;  but  after  their  death,  William  Stephenson  raised  an  action 
against  the  trustees  of  Joseph,  and  the  children  of  Thomas  Stephenson,  [26]  ^or  pay- 
ment of  this  promissory-note.     The  action  was  not  raised  till  January  1804. 

The  trustees  stated  in  defence  the  sexennial  prescription,  and  the  Lord  Ordinary 
took  the  case  to  report. 

Against  this  defence,  the  pursuer 

Pleaded  :  The  sum  contained  in  the  promissory-note  was  payable  on  demand. 
No  demand  was  made  till  the  present  action  was  raised  ;  and  as  the  sexennial  pw 
scription  introduced  by  the  act  1772,  r.  12,  begins  to  run  only  from  the  t«rm  "a* 
which  the  sums  in  the  said  bills  or  notes  become  exigible,"  if  is  evident,  that  prescrip- 
tion has  not  run  in  the  present  case. 

It  is  very  true,  that  in  many  cases  a  bill  payable  on  demand  becomes  exigible 
the  instant  it  is  granted.  The  same  thing  may  be  said  of  a  bill  payable  at  sigbt. 
But  until  the  holder  of  the  bill  shall  fix  the  term  of  pa3rment  by  demanding  his  uoneyi 
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:  payable  on  demand,  or  presenting  his  bill,  if  payable  at  sight,  the  money  does  not 
lecome  exigible  in  the  sense  of  the  statute.  In  the  general  case,  the  term  of  pa3nnent 
I  accurately  pointed  out  by  the  precise  day  mentioned  in  the  document.  Bat  in  bills 
layable  on  demand,  or  at  sight,  the  term  of  payment  is  fixed  by  a  reference  to  a  par- 
ieular  act  to  be  done  by  the  creditor,  and  it  is  then  only  that  the  term  of  payment 
nives.  If,  therefore,  prescription  were  to  run  from  the  date  of  the  bill,  it  would 
mnmence  before  the  term  of  payment.  In  cases  of  foreign  bills,  where  the  holder 
Bid  the  accepter  reside  in  different  quarters  of  the  globe,  it  is  evident,  a  bill  on  demand 
I  not  exigible  for  many  months  after  its  date,  ft  is  indeed  only  in  very  particular 
twes,  that  the  date  of  the  bill  can  be  the  term  of  payment ;  and  as  the  tendency  of 
Rir  decisions  has  been  rather  to  enlarge  than  to  limit  the  period  of  prescription, 
Douglas,  Heron  and  Co.  v.  Grant,  Nov.  19,  1793,  No.  108,  p.  4602,  it  is  impossible 
bo  hold  that  prescription  can  in  any  case  begin  to  run  before  the  money  contained  in 
ike  promissory-note  becomes  payable. 

Answered :  The  indefinite  endurance  of  bills  of  exchange,  and  the  discrepancy 
ri  decisions  which  necessarily  ensued,  gave  rise  to  the  act  1772,  introducing  the  sex- 
■ini&l  prescription,  the  express  object  of  which  was  to  remedy  this  grievance.  Bills 
of  exchange  were  introduced  for  commercial  purposes,  and  it  is  only  in  this  view 
ttat  they  are  invested  with  extraordinary  privileges ;  but  if  they  were  to  have  an 
ndurance  of  forty  years,  they  would  be  applied  to  other  purposes,  and  thus  supersede 
bonds  and  all  other  securities.  Accordingly,  before  the  act  1772,  this  evil  was  strongly 
Wt;  See  No.  188,  p.  1628  ;  Bankton,  b.  1,  tit.  13,  §  31.  Now,  the  doctrine  of  the 
jHinuer  would  introduce  this  uncertainty  into  one  class  of  bills,  viz.  such  as  are  pay- 
«Ue  on  demand,  and  put  them  upon  the  same  footing  as  bills  of  exchange  were  before 
the  enactment  of  that  statute. 

The  act  1772  decUres,  that  prescription  on  bills  shall  run  from  the  time  when  the 
iebt  contained  in  them  *'  is  exigible,''  i.e.  from  the  time  when  it  is  in  the  power  of  the 
eieditor  to  demand  payment.  Now,  in  bills  on  demand,  [27]  i*  is  i^a  the  power  of  the 
enditor  to  call  upon  the  acceptor  for  payment  the  day  they  are  granted,  and  conse- 
qaentlj  prescription  must  run  from  that  date.  Had  it  been  meant  otherwise,  it 
would  have  been  provided,  that  prescription  commenced  from  the  period  when  the 
debt  was  exacted,  or  payment  of  it  demanded,  which  is  very  difEerent  from  the  time 
when  it  is  exigible  ;  for  a  debt  may  be  demanded  when  it  is  not  exigible,  and  it  may  be 
long  exigible  before  it  is  demanded.  By  the  other  construction  of  the  statute,  it 
wonld  foUow,  that  an  act  which  professed  to  limit  the  endurance  of  bills  of  exchange, 
ahonld  extend  the  period  of  endurance  of  bills  payable  on  demand  to  an  indefinite 
endnranee,  because,  as  the  demand  may  be  indefinitely  delayed,  there  is  no  term 
from  which  even  the  long  prescription  of  forty  years  can  commence.  As  to  foreign 
bills  on  demand,  cases  may  be  figured  where  they  are  not  exigible  on  the  day  of  their 
date,  on  account  of  the  distance  of  the  parties.  But  it  was  with  a  view  to  such  con- 
tingencies, that  so  long  a  |>eriod  as  six  years  was  fixed  on  as  the  term  of  prescription, 
wliich  is  much  longer  than  is  requisite  in  the  general  case. 

The  Lords,  14th  Jan.  1807,  "  find.  That  the  promissory-note  libelled  on  is  cut  off 
by  the  sexennial  prescription." 

And  they  afterward,  by  a  very  great  majority,  adhered,  upon  advising  a  reclaiming 
petition,  with  answers. 

It  was  observed,  that  both  the  words  of  the  act  1772  and  the  general  scope  of  the 
statute,  were  in  favour  of  the  decision,  and  that  if  the  opposite  doctrine  were  to  be 
held,  we  should  never  see  a  bond  in  this  country,  as  a  bill  payable  on  demand  would 
sapcssede  all  formal  securities.  Two  of  the  Judges,  however,  held,  that  a  debt  was 
not  exigible,  in  the  sense  of  the  statute,  until  it  was  demanded  ;  and  therefore,  that 
to  give  efEect  to  the  sexennial  prescription,  it  was  necessary  that  a  demand  for  payment 
should  be  made  by  the  holder  of  the  bill.* 

lord  Ordinary,  CuLLBN. — Act.  Monypenny.— Agent,  James  Hay,  W.S. — Alt.  Baird. 
— Agent,  W.  White. — Clerk,  Mackenzie. 

«^.  Fac.  Col.  No.  283,  p.  639. 

*  A  similar  decision  was  pronounced  the  same  day  in  the  case  of  Cook  v.  Macjanet, 
where  the  Lord  Ordinary  had  repelled  the  defence  of  prescription  in  a  bill  payable 
on  demand,  and  the  Court  altered  his  Lordship's  judgment. 


222  BILL   OF   EXCHANGE  MOS.AFP.] 


No.  22.    [28]  John  Sharp  v.  Margaret  Hbrvey  and  Others.    June  24, 1808. 

An  acceptor  of  a  bill,  *'  as  security  jointly  and  severally,"  has  not  the  benefit  of  1 

act  1696,  ch.  5. 

On  the  3d  June  1796,  the  pursuer  drew  a  bill,  which  was  duly  accepted,  as  foUom 

"  £938,  7s.  3d.  Sterling.  Stirling,  June  3,  1791 

"  Against  the  term  of  Whitsunday  next,  pay  me,  or  order,  at  the  house  of  Jan 
Thomson,  jun..  Stirling,  £938,  78.  3d.  Sterling,  for  value  received  of  (Signed)  J(fl 
Sharpk." — (Addressed)  "  To  James  Thomson,  jun.,  Stirling,  as  principal,  and  Joi 
Hervey,  merchant  there,  as  security,  jointly  and  severally.  (Signed)  Jajces  Thomso) 
jun.    John  Hervey." 

[29]  During  its  currency  in  the  years  1797,  8,  9,  1800,  and  1801,  various  paymeu 
were  made  to  account. 

Thomson  became  embarrassed  in  his  afEairs  ;  and,  on  the  17th  August  1803,applii 
for  and  obtained  an  act  of  sequestration.     Before  the  expiry  of  the  ten  months  aUoi 
by  the  bankrupt  statute  to  every  creditor  to  produce  his  grounds  of  debt  and 
of  verity  thereon,  Thomson  made  an  ofEer  of  a  composition  of  12s.  per  pound,  of  wl 
himself  and  Mr.  Mayne  of  Powis  were  to  grant  bond  for  10s.     His  own  bond 
to  be  taken  for  the  remaining  2s.    The  offer  was  unanimously  accepted  by  the  crediM 
present,  and  the  bankrupt  was  discharged.     The  pursuer,  however,  was  not  preseal 
at  any  of  the  meetings,  and  had  not  produced  his  grounds  of  debt. 

Thomson  made  payment  of  £60,  15s.,  but  it  became  necessary  to  raise  an  actioi 
against  Thomson,  Mayne,  and  Harvey,  for  payment  of  the  balance. 

Thomson  offered  no  defence.  Mayne  objected  that  his  bond  of  caution  madi 
him  only  liable  for  a  composition,  "  on  such  debts  as  are  or  shall  be  ranked  ;  "  nwr 
the  debt  pursued  for  ia  not  ranked,  and  the  document  of  debt  is  ex  facie  prescribei 
Before  any  decreet  can  go  out  against  the  defender  (Mayne)  the  debt  must  be  proreJ 
against  Thomson. 

Hervey  objected,  1st,  That  in  respect  of  the  act  1695,  ch.  5,  he  is  entity 
to  be  free. — 2d,  That  the  pursuer  did  not  give  in  his  claim  under  the  8eque8trati(m» 
in  consequence  of  which  he  has  not  only  been  deprived  of  his  dividends,  but  has 
allowed  the  bankrupt  to  obtain  a  discharge  on  a  composition  of  no  more  than  12s.  in 
the  pound. 

The  decision  on  Hervey's  first  defence  only  is  to  be  noticed. 

The  Lord  Justice-Clerk,  Ordinary  (22d  Feb.  1805)  found,  "  That  the  ground  of 
debt  pursued  on  in  this  case  is  struck  at  by  the  act  1696,  respecting  the  septennial 
limitations  of  cautionary  objections." 

During  the  dependence  of  the  cause  before  the  Lord  Ordinary,  the  defender  Hervey 
died  ;  and  his  heirs  and  trustees  sLsted  themselves. 

The  case  came  before  the  Inner-house  by  petition  and  answers. 

Argument  of  the  pursuers. 

The  act  1695,  c.  5,  applies  only  to  bonds  or  contracts  for  sums  of  money,  where 
there  is  a  clause  of  relief  in  the  bond,  or  where  a  separate  bond  of  relief  is  intimated 
to  the  creditor.  This  statute,  being  correctory  of  the  former  law,  has  always  been 
subjected  to  a  rigid  interpretation,  and  limited  to  the  precise  cases  provided  for  by 
its  enactments. 

Thus  it  has  been  determined  by  numerous  decisions,  that  bonds  of  corroboration 
and  other  accessory  securities  do  not  come  under  this  act.  Diet,  voce  Prescriptiok, 
Div.  7,  Sect.  2,  No.  223,  p.  11025. 

So  likewise  a  cautioner  in  a  bond  of  relief  is  not  entitled  to  the  benefit  of  the  act, 
29th  July  1762,  Ewart  v.  Lothian,  No.  226,  p.  11027. 

Neither  is  a  bond  of  presentation,  nor  a  bond  ad  factum  prestandum  included 
in  it.    Diet,  voce  Prescription,  Div.  7,  Sect.  1,  No.  209,  p.  11010. 

[30]  Likewise,  no  cautioner  has  the  benefit  of  the  statute  but  he  who  is  bound 
along  with  the  principal  in  the  original  bond,  and  not  he  who  accedes  ex  post  jaA(^ 
Caves  v.  Spence,  No.  221,  p.  11020. 

Thus  restricted  in  its  interpretation,  the  act  cannot  include  a  cautionary  obligation 
in  a  bill  of  exchange. 

1st,  Because  in  the  year  1695  such  a  document  was  almost  unknown,  and  had 
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lot  obtained  any  of  those  priyileges  which  that  species  of  document  has,  from  the 
absequent  extension  of  commerce,  obtained.  By  the  act  1681,  c.  20,  foreign  bills 
lad,  from  their  importance,  been  privileged  in  registration  and  execution  ;  but  it  was 
i0t  till  the  year  1696,  a  year  after  the  act  now  in  question  was  passed,  that  inland 
(ills  were  put  in  the  same  situation.  According  to  Sir  George  Mackenzie  (Observa- 
ions  on  act  1681),  these  priyileges  had  been  withheld,  '^  because,  if  that  had  been 
dlowed,  all  debts  had  still  been  constituted  by  bills  and  not  by  bonds  ;  and  so  had 
wen  privileged  by  too  sununary  petitions."  Inland  bills,  therefore,  could  not  at 
iuit  time  have  been  a  means  of  borrowing  money ;  and  were  not  in  law  considered 
i»  be  either  a  contract  or  bond.  They  were  an  unprivileged  and  unimportant  docu- 
Bent,  and  could  not  have  been  in  the  contemplation  of  the  Legislature  when  the  act 
VB8  framed. 

2d,  Because  a  cautionary  obligation  can  only  be  constituted  by  a  writing  accom- 
panied by  the  solemnities  of  the  act  1681 ;  21st  July,  1772,  Crichton  and  Dow  v. 
Byrne.  No.  328,  p.  17047  ;  November  25, 1782,  Wallace  v.  WaUace,  No.  333,  p.  17056. 
In  a  bill,  therefore,  which  is  destitute  of  these  solemnities,  a  cautionary  obligation 
eannot  be  cont-ained. 

3d,  Because  the  nature,  uses,  and  privileges  of  a  bill  are  altogether  inconsistent 

with  the  constitution  of  a  cautionary  obligation ;  and  the  term  cautioner,  to  which 

alone  the  act  is  directed,  cannot  apply  to  an  acceptor  or  indorsee.    In  law,  a  bill  is 

not  a  bond  or  contract,  nor  is  it  acknowledged  as  a  mode  of  borrowing  money.     "  A 

hill  is  an  open  letter,  a  request,  addressed  by  one  person  to  a  second,  desiring  him  to 

paj  a  sum  of  money  to  a  third,  or  to  any  other  to  whom  that  third  shall  order  it  to 

be  paid ;  or  it  may  be  payable  to  the  bearer  "  (Jacob's  Law  Diet,  voce  Bill  of  Ex- 

ehange).     By  law,  a  bill  is  destined  and  created  for  mercantile  convenience  ;  and  for 

diis  purpose  is  invested  with  extraordinary  privileges.     All  the  acceptors  and  in- 

donees  are  jointly  and  severally  liable  ;  and  the  onerous  holder  cannot  be  met  with 

many  of  those  objections  which  might  be  pleaded  against  the  original  creditor,  or 

any  of  the  successive  indorsees.      But  to  permit,  in  favour  of  an  acceptor,  an 

exception  under  the  act  1695,  would  be  to  impede  the  credit  and  circulation  of  bills, 

aikd  deprive  them  of  that  quality  which  alone  can  render  them  useful  in  mercantile 

affairs. 

In  fact,  every  indorsee  is  a  cautioner,  and  is  entitled  to  be  relieved  by  the  person 
from  whom  he  received  the  indorsation,  retro  to  the  drawer.  But  it  has  never  been 
maintained  that  the  act  1695  applied  to  such  a  case. 

[31]  So  far  as  the  act  1695  is  concerned,  it  makes  no  difierence  whether  there  is  a 
clause  of  relief  in  the  bond  or  contract,  or  there  be  a  separate  bond  of  relief  intimated 
to  the  creditor.  Now,  if,  in  the  present  case,  the  acceptance  had  been  unqualified, 
and  a  separate  bond  of  relief  had  been  intimated  to  the  drawer,  it  is  clear  that  the 
act  of  Parliament  could  not  have  applied.  Such  a  plea  could  not  have  availed  against 
an  onerous  indorsee  ;  yet,  if  the  act  applies  at  all,  it  must  reach  this  as  well  as  any 
other  case,  and  the  expiry  of  seven  years  must  have  brought  with  it  a  relief  from  the 
obligation.  The  frequent  change  of  the  creditor,  arising  from  indorsation,  and  the 
prit^eges  granted  and  required  to  render  a  bill  indorsable,  shew  that  it  is  not  a  bond 
or  contract  in  the  sense  of  the  act. 

Every  creditor,  likewise  (who  has  not  dispensed  with  it),  is  entitled  to  the  beneficium 
ordinU.  But  all  the  acceptors  of  a  bill  are  jointly  and  severally  liable ;  and  the 
word  cautioner  introduced  into  the  bill  itself  can  serve  no  other  purpose  but  to  ascertain 
with  more  accuracy  the  ultimate  relief  of  the  one  acceptor  against  the  other.  On 
these  principles  the  Court  have  proceeded  in  deciding  several  cases. 

Thus,  it  was  decided,  that  where  there  were  three  acceptors  of  a  bill,  and  another 
person  had,  by  a  separate  missive,  promised  that,  in  farther  security,  the  bill  should 
be  paid  when  demanded,  the  act  1695  did  not  apply  to  this  separate  obligation,  7th 
Dec.  1784,  Howison  v.  Howison,  No.  228,  p.  11030. 

So  likewise  it  was  found  that  a  cautionary  obligation  could  not  be  constituted 
by  bill ;  the  term  cautioner  added  to  the  subscription  of  an  acceptor  was  held  pro  non 
Krifto,  and  he  was  found  jointly  and  severally  liable  ;  27th  November  1753,  Gibson  v. 
Cainpbell,No.  ll,p.  1406. 

Neither  is  there  any  room  for  argument  on  the  ground  that  a  person,  who  has 
incurred  only  the  qual&ed  obligation  of  a  cautioner,  cannot  be  subjected  to  the  un- 
qualified obligation  of  an  acceptor,     Every  person  subscribing  a  bill  or  any  other 


224  BILL  OF  EXCHANGE  HDKAPP.! 

obligation  is  presumed  to  be  acquainted  with  the  law  by  which  his  obligation  ii 
governed. 

Argument  of  the  defender. 

BiUb  of  exchange,  both  inland  and  foreign,  had  become  of  national  importaafl| 
and  were  known  and  sustained  in  law,  at  a  date  far  previous  to  the  year  1695.  Foteip 
bills  had,  in  the  year  1681,  been  clothed  with  the  privileges  they  at  present  enjoy] 
and  inland  bills  were  put  in  the  same  situation  in  the  year  1696.  From  this  it  i 
obvious,  that  in  practice  their  importance  had  been  acknowledged,  and  their  iitilH| 
discovered ;  and  the  Legislature,  in  this  as  in  most  other  cases,  merely  obeyed  Ih 
antecedent  dictates  of  public  opinion.  But  there  is  evidence  from  the  decisions  d 
the  Court,  that  bills  had  been  in  use  at  a  much  earlier  period ;  1st  Feb.  1669,  Brown^l 
Johnston,  No.  6,  p.  16803  ;  Stair,  b.  1,  tit.  11,  §  7  ;  23d  July  1629,  Lindsay  t?.  Gnyj 
No.  123,  p.  1543.  The  proper  subject  of  bills  is  money ;  and  whether  they  are  iuei| 
as  a  mode  of  borrowing  money,  or  transferring  it  from  one  place  to  ano-[32]"ther,  i 
a  circumstance  altogether  contingent  and  accidental.  In  daily  practice,  the  objac^ 
of  a  bill  is  to  borrow  money  ;  and  it  was  so  in  the  present  instance.  Of  all  the  modA| 
of  borrowing  money,  that  by  bill  comes  the  most  forcibly  within  the  intention  tf 
the  act.  The  formalities  attending  the  execution  of  a  bond  afford  the  cantioMT 
time  for  reflection  ;  while,  in  a  moment  of  rashness  and  facility,  a  bill,  from  its  hbi* 
plicity,  is  the  most  likely  to  be  subscribed.  Whether,  therefore,  the  importance  of 
the  document,  its  object,  or  its  simphcity  be  considered,  there  is  no  reason  for  con- 
cluding that  it  was  not  in  the  view  of  the  Legislature.  But  farther,  a  bill  is  a  contnct 
By  one  writer,  it  is  called  a  contract  of  muiuum  ;  by  another,  a  contract  of  mandate; 
and  by  another  it  is  said  to  partake  of  the  nature  of  both.  To  what  class  it  belongs  ii 
immaterial ;  but  it  is,  in  this  case,  a  contract  containing,  in  gremio,  a  clause  of  reiieL 
Stair,  b.  1,  tit.  11,  §  7,  Bankt.  b.  1.  tit.  13,  §  1,  Ersk.  b.  3,  tit.  3,  §  25. 

That,  in  a  case  where  the  bill  has  undergone  indorsation,  and  where  the  bond 
of  relief  is  contained  in  a  separate  writing,  the  act  1695  should  not  apply,  is  obviom 
A  bill  is  not  liable  to  any  objections  which  do  not  appear  ex  facie.  But,  on  the  otker 
hand,  a  bill  is  liable  to  every  objection  appearing  on  the  document  itself.  Now,  in 
this  case,  the  qualified  acceptance  was  on  the  face  of  the  bill ;  and  every  indorsee 
must  have  seen  that  it  came  within  the  act  1695.  Accordingly,  a  qualification  mow 
inconsistent  with  the  nature  of  a  bill,  was  sustained  in  a  case  wherein  the  ezcluBion 
of  the  jus  maritiy  in  a  bill  taken  to  a  wife,  was  found  to  be  efEectual ;  11th  January 
1750,  Mungel,  No.  9,  p.  5771. 

If,  however,  a  cautionary  obligation  cannot  be  constituted  by  bill,  the  document 
must  be  null.  By  the  act  and  consent  of  the  drawer  himself  the  obligation  w 
qualified,  and  the  acceptance  would  not  have  been  adhibited  but  upon  that  condition. 
To  hold  "pro  non  scriptOy  so  important  a  condition,  and  to  extend  an  obligation  beyond 
the  intention  and  without  the  consent  of  the  person  by  whom  it  is  to  be  incuned, 
is  inconsistent  with  the  principles  of  justice.* 

*  The  following  cases  may  not  perhaps  be  unacceptable,  and  may  throw  some 
light  on  the  subject  of  this  report.  They  are  to  be  found  in  a  collection  of  casea  in 
the  form  of  a  dictionary,  made  by  the  late  Lord  Elchies,  and  lately  presented  to  the 
Advocates'  Library  by  Sir  James  Montgomery,  Bart.     (J.  W.) 

MSS.  Elchies'  Collection,  p.  54,  voce  Bill. — A  bill  drawn  upon,  and  addressed  to  » 
father  and  son,  the  father  as  principal  and  the  son  as  cautioner,  but  accepted  by  both 
simply,  was  found  null  qiumt  the  cautioner,  15th  Jan.  1736,  Gillespie  v.  Barr. 

Ibid.  p.  56. — A  bill  drawn  on  one  as  principal,  and  other  two  as  cautioners  con- 
junctly and  severally,  being  paid  by  and  indorsed  to  the  cautioners,  recourse  sustained 
against  the  successors  of  the  principal,  18th  June  1742,  John  Alexander  v.  Scott. 

Ibid.  p.  61. — A  bill  accepted  by  one  as  principal,  and  another  as  cautioner,  being 
suspended  by  the  cautioner,  for  that  a  cautionary  obligation  could  not  be  created 
in  the  form  of  a  bill ;  the  suspender,  on  oath,  acknowledged  that  he  had  wrote  the 
bill ;  that  he  agreed  to  become  cautioner,  and  therefore  wrote  it  in  that  form ;  that 
the  charger  objected  to  the  word  cautioner,  and  that  the  suspender  answered,  that 
he  would  be  bound  in  no  other  way.  First  Lord  Ealkerran,  and  then  the  whole  Court, 
repelled  the  reason  of  suspension ;  and  Drummore  (who  was  in  the  chair),  donbt- 
[33]-ed  if  being  bound  as  cautioner  was  a  nuUity,  27th  November  1753,  Jamw 
Campbell  v,  David  Gibson. — (This  newly  acquired  Collection  of  Decisions  by  l<>rd 
Elchies,  will  be  inserted  in  Appendix,  Part  II. — W.  M.  M.) 


HDB.  APP.  38.  BILL   OF    EXCHANGE  225 

[33]  Several  of  the  Judges  agreed  with  the  interlocutor  of  the  Lord  Ordinary ; 
Mid  ezpreseed  their  opinion,  That  what  might  be  the  effect  of  such  a  qualified  accept- 
ance in  a  question  with  indorsees,  it  was  unnecessary  to  inquire.  This  was  a  question 
with  the  drawer,  by  whose  act  and  consent  the  acceptance  was  qualified  and  cautionary. 
The  obligation  was  distinctly  that  of  a  cautioner.  A  bill  might  be  evidence  of  the 
eontract  of  mutuum  as  well  as  a  bond  or  any  other  writing  ;  and  is  one  of  those  obli- 
gations incurred  in  an  urgent  and  momentary  exigence,  which  it  was  the  humane 
aitention  of  the  statute  to  limit  to  seven  years.  Where  a  person  has  accepted  a  bill 
•8  cautioner,  the  obligation  must  either  be  of  that  nature,  or  null ;  because  it  is  im- 
fossible,  consistently  with  justice,  to  render  an  obligation  more  extensive  than  the 
parties  themselves  have  stipulated.  There  is  no  greater  anomaly  in  such  a  qualified 
icceptance,  than  in  an  indorsation  without  recourse,  which  is  frequent  in  practice. 
But  a  majority  of  the  Judges  were  of  a  different  opinion  ;  and  observed, 
A  bill  is  a  document  of  a  nature  distinct  from  that  of  a  bond  or  contract ;  is  intro- 
duced for  different  purposes  ;  and  is  invested  with  different  privileges.  Its  province 
is  in  law  considered  to  be  the  transference,  not  the  loan  of  money.  It  does  not,  there- 
fore, come  under  any  of  those  transactions  enumerated  in  the  act  1695,  and  to  which 
that  act  was  intended  to  apply. 

With  the  nature  of  a  bill,  a  cautionary  obligation  is  altogether  incompatible  ; 
and  m  a  question  with  the  drawer  or  creditor,  there  can  be  no  cautioner.  A  party 
sabscribing  incurs  a  joint  and  several  obligation,  and  is  not  entitled  to  the  benefit  of 
discussion.  The  law,  therefore,  by  which  cautionary  obligations  are  governed,  totally 
fuk  in  its  application  to  such  a  case ;  neither  is  any  injustice  committed  against 
the  acceptor,  because  every  one  voluntarily  subscribing  either  a  bill  or  any  other 
obhgation,  is  presumed  to  know  the  legal  consequences  of  the  obligation  which  he 
has  undertaken. 

The  following  interlocutor  was  pronounced,  24th  June  1808. 
"  The  Lords  having  resumed  consideration  of  this  petition,  and  advised  the  same, 
with  answers  thereto,  adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
repels  the  defences  stated  for  John  Hervey,  and  decerns  ;  finds  the  respondent  entitled 
to  the  full  expense  of  extract,  but  no  other  expense,  and  decern  ;  but  remit  to  the  Lord 
Ordinary  to  hear  parties  on  the  question  against  whom  the  decree  shall  go  out,  and  to 
do  thereanent  as  his  Lordship  shall  see  cause." 

Lord  Ordinary,  Justice-Clerk. — Act.  John  Macfarlan.— Alt.  Ar.  Fletcher. — 
Jo.  Brunton  and  A.  Jaffray,  Agents. — M.  Clerk. 

J'W.  Joe.  Co/.  No.  61,  p.  226. 


No.  19.  [1677]  Fair  v.  Cranston.    July  11, 1801. 

Tlie  representative  of  a  person,  in  whose  repositories  was  found  a  bill  blank  in  the 
drawer's  name,  was  found  entitled  to  insert  his  own  name  as  drawer. 

There  was  found  in  the  repositories  of  James  Fair,  agent  for  the  British  Linen 
Company  at  Jedburgh,  deceased,  a  bill  at  three  days'  date,  for  £40,  blank  in  the 
drawer's  name,  subscribed  by  three  acceptors,  of  whom  Robert  Cranston  was  one. 
On  the  back  was  marked  a  receipt  for  £15.  ^ 

William  Fair  having  been  confirmed  executor  to  the  deceased  James  Fair  his 
faUier,  inserted  his  own  name  as  drawer,  and  brought  an  action  against  Cranston, 
in  which  he  obtained  decree  in  absence.  Cranston  having  attempted  a  suspension, 
Loid  CuUen  found  the  letters  orderly  proceeded.  On  advising  a  representation,  with 
MJswers,  his  Lordship  pronounced  this  interlocutor  :  "  In  respect  it  is  clearly  proved, 
Jy  the  excerpts  from  the  books  of  the  late  Mr.  James  Fair,  that  the  bill  in  question, 
dated  the  11th  day  of  June  1793,  payable  three  days  after  date,  was  granted  for 
the  sum  of  £40  Sterling,  then  advanced  by  him  to  the  suspender,  and  the  other 
•cceptorsof  that  bill,  and  that  a  partial  payment  of  £15  Sterling  was  made  upon  the 
MOR.  I.  8 
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17th  of  September  thereafter,  and  which  partial  payment  is  marked  on  the  back  of 
said  bill ;  and  further,  although  the  said  James  Fair  omitted  to  subscribe  his  nami 
as  drawer,  and  that  it  remain- [1678]'0<1  ii^  that  situation  till  his  death,  in  the  year 
1796  ;  yet,  as  the  present  charger,  his  son,  has  expede  a  confirmation  as  executw  to 
him,  and  has  thereby  vested  in  himself  a  right  to  the  said  bill,  and  adhibited  his  nuBi 
as  drawer,  before  producing  the  same  in  judgment :  Therefore,  adheres  to  the  into* 
locutor  complained  of,  and  refuses  the  desire  of  the  representation  ;  but  supeneds 
extract  till  the  third  sederunt  day  in  May  next." 

The  cause  was  brought  before  the  Court  by  petition ;  in  which  it  was  pleadei 
That  the  bill  must  be  considered  as  blank  in  the  creditor's  name,  and  therefore  voii 
and  null ;  Erskine,  b.  3,  tit.  2,  §  28  ;  Macraith  v.  Murdoch,  No.  37,  p.  1436  ;  Walkiog* 
ham  V.  Campbell,  No.  23,  p.  1684 ;  Douglas  and  Wood  v.  Logan,  No.  41,  p.  1438; 
Cathcart  v.  Bepresentatives  of  Dick,  No.  42,  p.  1439 ;  Robertson  and  Ross  r.  Bisset» 
No.  18,  p.  1677  ;  act  1696,  cap.  25. 

It  was  further  pleaded,  That  the  writing  founded  on  being  defective  as  a  UB, 
could  not  be  sustained  on  any  other  footing,  as  a  voucher  of  debt.  It  was  not » 
bill,  because  not  a  mandate.  It  was  no  promissory  note,  because  it  contained  oi 
promise  to  pay.  It  was  not  a  deed,  because  it  had  not  the  statutory  solemnities: 
And  it  was  not  holograph  of  Cranston. — The  confirmation  conveyed  the  document, 
such  as  it  was  ;  but  it  could  not  make  it  better  ;  Erskine,  b.  3,  tit.  2,  §  28. 

The  Court  refused  the  petition  without  answers. 

A  second  petition  was  Ukewise  refused  without  answers. 

The  Court  were  nearly  unanimous.  It  was  observed  on  the  Bench,  That  from 
the  books  of  the  deceased,  and  the  partial  payment,  it  was  evident  who  was  meant 
to  be  drawer,  which  was  sufficient  in  an  action  for  payment  of  the  debt,  which  this 
was,  not  a  charge  upon  the  bill.  It  was  likewise  said,  that  a  blank  acceptance,  foiuul 
in  the  repositories  of  a  defunct,  may  be  filled  up  by  his  representative,  and  diligence 
may  proceed  in  hi£(  name. 

For  Pet.,  John  Clerk. — Agent,  Wm.  Riddell,  W.S. — Clerk,  Home. 


No.  22.    [1681]  Sir  John  Kennedy  of  Culzean  v.  Mr.  Hugh  Arbuthnot  of  London, 
Mariner.     July  13,  1722. 

The  act  was  extended  to  a  disposition  of  tailzie,  blank  only  in  the  substitution ;  bo  as 
to  annul  that  substitution,  though  afterwards  filled  up  according  to  the  direc- 
tions of  the  tailzier. 

The  deceased  Hugh  Kennedy  of  Baltersan,  whilst  on  deathbed,  made  a  dis- 
position of  his  estate  to  his  only  son  John,  and  the  heirs  of  his  body ;  which  failing 
to  blank.  And  the  disposition  appears  to  have  been  signed  with  a  blank,  as  to  the 
substitutes.  Subjoined  to  the  subscription  of  parties,  there  is  a  doquet,  empowering 
Fergusson  of  Auchinblain  to  fill  up  the  blank  in  the  disposition,  with  the  names  of 
John  Kennedy  younger  of  Culzean,  and  his  heirs,  &c. ;  and  the  said  blank  appeM* 
now  to  be  filled  up  accordingly.  The  words  of  the  doquet  are,  "  I  Hugh  Kennedy 
of  Baltersan,  do  hereby  declare,  that  I  give  power  and  warrant  to  William  Fergusson 
of  Auchinblain,  to  insert  the  names  of  John  Kennedy  younger  of  Culzean,  and  his  heirs ; 
and  failing  him,  to  Sir  Archibald  Kennedy  of  Culzean,  and  his  heirs,  in  the  above 
disposition.  I  have  subscribed  thir  presents  at  Baltersan,  17th  February  1701,  before 
these  witnesses,  Mr.  Alexander  Fairweather,  minister  at  Maybole,  and  the  said  Willi*^ 
Fergusson,  writer  hereof."  John  Kennedy,  only  son  to  the  said  Hugh  Kennedy, 
maker  of  the  disposition,  dying  without  issue,  Hugh  Arbuthnot  of  London  took  out 
brieves  to  serve  himself  heir  of  line  to  Hugh  Kennedy,  who  died  last  vest  and  seased ; 
the  service  being  before  the  macers,  the  Lords  named  assessors,  and  Sir  John  Kennedy 
having  insisted  that  the  lands  of  Baltersan  should  be  struck  out  of  the  claim,  both 
parties  agreed  to  dispute  their  rights.     And, 

It  was  objected  for  Hugh  Arbuthnot  against  the  disposition.  That  the  same  wtf 
void  as  to  the  substitution  in  Sir  John's  favour,  because  the  deed  is  after  the  set 
anent  blank  writs,  and  was  blank  as  to  the  substitution  at  signing ;  so  that  wb>t- 
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ever  may  be  said  of  the  other  parts  of  the  disposition,  what  clauses  were  blank  at  the 
signing  are  utterly  void. 

It  was  answered,  That  since  this  act  1696  does  declare,  '^  That  all  writs  other- 
wise subscribed  and  delivered  blank,  than  is  by  that  act  directed,  shall  be  null,'' 
it  can  never  concern  a  blank  substitution  in  a  deed  of  this  kind,  because  the  filling 
up  the  substitute,  contrary  to  the  act,  can  never  in  sense  annul  the  writ  as  tb  the 
institute  ;  but  since  the  certification  is,  '*  that  the  writ  shall  be  null,  not  that  the  filling 
up  of  the  blank  shall  be  null,"  the  law  must  certainly  and  only  concern  those  writs, 
where  the  subsistence  of  the  writ  depends  upon  the  filling  up  of  the  blank ;  for 
instance,  where  the  creditor's  name  in  a  bond  is  blank,  or  the  first  institute  in  a  dis- 
position :  But  since  the  writ  cannot  be  void,  where  the  institute  is  filled  up,  although 
the  substitution  be  blank ;  this  is  caiisits  omissus  in  the  law  :  The  filling  up  of  that 
substitution  is  left  upon  the  footing  of  the  former  law  ;  and  therefore  cannot  be 
quarrelled  upon  pretence  of  this  act.  2do,  This  act  can  have  no  relation  to  a  blank 
filled  up  by  an  order  in  writing  of  the  granter  himself,  where  the  name  of  the  person 
to  be  filled  up  is  expressly  mentioned  in  the  written  order,  and  that  order  signed 
before  witnesses  in  the  most  solemn  [1682]  manner  :  Here  there  could  be  no  fraud, 
nor  occasion  to  give  pleas,  to  prevent  which  the  act  was  introduced,  more  than  if 
the  blank  had  been  filled  up  before  signing  the  original  deed. 

"  The  Lords  found  the  disposition  was  not  filled  up  in  terms  of  the  act  1696, 
anent  blank  bonds,  &c.,  and  therefore  must  still  be  looked  on  as  blank  in  the 
substitution." 

It  was  pleaded  in  the  next  place  for  Sir  John  Kennedy,  Though  the  Lords  have 
found  the  disposition  no  better  than  blank  as  to  the  substitution,  after  which  he  has 
no  access  to  serve  heir  of  tailzie  to  Hugh  Kennedy,  the  maker  ;  the  doquet  is  still  a 
legal  declaration  of  the  said  Hugh  Kennedy's  intentions  that  he  should  be  substitute, 
and  must  have  at  least  the  force  of  a  fideicommiss,  so  as  to  oblige  the  heirs- at- law  to 
make  the  substitution  in  Sir  John's  favour,  by  granting  a  direct  conveyance. 

To  which  it  was  answered,  It  is  not  every  declaration  of  intention  that  constitutes 
a  dght  or  transmission,  else  there  would  be  soon  an  end  of  our  settled  forms  and 
Boknmities.  In  constituting  rights  and  conveyances,  the  regular,  legal,  dispositive, 
or  obligatory  words  must  be  used,  before  a  person  can  be  deemed  to  convey,  or  bind 
himself ;  and  therefore,  though  one's  intention  do  appear,  if  it  is  not  expressed  in 
proper  words,  to  convey  or  oblige,  it  has  no  legal  effects  ;  and  it  would  doubtless  be 
of  very  dangerous  consequence,  to  give  any  colour  to  the  alteration  of  the  style,  by 
which  heritage  is  ordinarily  conveyed.  For  this  reason  it  is,  that  heritage  cannot 
be  conveyed  in  a  testament,  though  made  in  liege  jxmstie  :  And  the  Lords  in  such  a  case 
would  not  even  find,  that  the  testament  imported  an  obligation  upon  the  heir-at-law 
to  denude :  Nor  would  a  substitution  be  sustained,  if  made  in  a  testament ;  because 
a  substitution  is  still  a  disposition  of  the  heritage  to  the  substitute.  Upon  the  same 
account,  a  missive  letter  of  a  defunct,  declaring  his  intention  to  dispone  his  estate 
to  a  third  party,  in  prejudice  of  his  heir,  would  neither  be  good  as  a  disposition,  nor 
import  an  obligation  upon  the  legal  heir  to  denude. 

RepUed,  As  to  the  great  danger  of  allowing  the  style  of  conveyances  to  be  altered, 
Sir  John  Kennedy  knows  no  danger  at  all  in  it :  Besides,  he  is  insisting  upon  nothing 
that  is  contrary  to  the  formal  style  of  conveyances  ;  for  when  the  heir-at-law  comes 
to  implement  the  will  of  the  defunct,  he  will  be  obliged  to  implement  it  by  a  very 
formal  conveyance  :  But  the  law  hath  not  tied  down  proprietors  to  a  precise  form, 
especially  in  naming  of  substitutes ;  any  thing  in  the  world  does  it,  that  expresses 
the  will  of  the  granter.  And  indeed  it  is  no  absurdity,  that  a  man  should  name  a 
substitute  by  a  missive  letter,  if  the  date  be  supported,  the  writer  expressed,  and 
«flch  formalities  adhibited,  as  will  hinder  it  to  be  a  null  deed.  It  is  true,  it  has  been 
introduced  by  custom,  that  no  deed  concerning  heritage  can  be  contained  in  a  testa- 
ment, for  which,  perhaps,  no  good  reason  can  be  assigned  ;  but  the  law  hath  not  pro- 
hibited heritage  to  be  disposed  of  by  any  other  deed  ;  so  that  there  is  no  arguing  in 
this  case  from  a  testament,  to  any  other  form  of  writing. 

[1683]  "  The  Lords  found,  That  the  doquet  imports  a  substitution  in  favours  of  the 
persons  therein  named."    (Referred  to  voce  Virtual,  Substitution.) 

The  doquet  being  sustained  as  a  good  nomination  of  the  substitute,  it  was  objected 
against  it  by  Mr.  Arbuthnot,  that  it  was  made  on  deathbed,  and  so  not  good  against 
him  the  heir. 
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It  was  answered  for  Sir  John,  That  this  deed,  though  done  on  deathbed,  is  ooi 
reducible,  because  it  was  not  to  the  prejudice  of  him  who  was  apparent  heir  at 
time,  he  being  the  institute,  and  the  heirs  of  his  body  first  in  the  substitution ;  aol 
that  it  was  unheard  of,  that  a  remoter  heir,  who  came  only  to  be  heir  at  the  end  d| 
many  years,  could  quarrel  a  deed  as  done  in  lecto  in  his  prejudice,  if  it  was  not  tolU 
prejudice  of  him  who  was  apparent  heir  at  the  time.  It  is  very  true,  that  if  a  deel 
be  done  in  prejudice  of  the  immediate  apparent  heir,  and  that  immediate  apparail 
heir  die,  without  ratifying  or  homologatmg  the  deed,  the  next  in  succession  cn 
quarrel  that  deed,  ex  capite  lectin  not  as  heir  to  the  granter,  but  as  heir  to  the  apparefll' 
heir  who  is  leased  ;  and  not  upon  that  ground,  that  the  deed  was  done  to  the  pm^ 
judice  of  him  the  remoter  heir,  but  because  it  was  ab  initio  in  prejudice  of  the  immediiJH 
heir.  This  seems  to  be  an  undoubted  point  of  law,  plainly  established  by  practice; 
for  since  the  immediate  apparent  heir,  by  consenting  to  the  deed,  or  homologatiiift 
can  validate  any  deed  on  deathbed,  so  as  to  exclude  every  after-heir,  yea  tiionJ[ 
the  immediate  apparent  heir  should  never  enter  heir ;  it  is  a  plain  proof,  that  Ih 
deed  must  be  in  prejudice  of  the  immediate  heir  at  the  time,  otherwise  not  reduciUe, 
because  he  can  only  consent  for  his  own  interest.  And  in  this  way  falls  to  be  ex- 
plained the  decision,  16th  July  1672,  Gray  cotdra  Gray ;  Stair,  v.  2,  p.  101,  wef 
Dbathbed. 

Beplied  for  Mr.  Arbuthnot,  He  must  take  the  liberty  to  contest  the  principK 
"  That  the  law  of  deathbed  favours  only  the  immediate  and  not  the  remoter  heiia," 
since  the  rule,  as  it  is  established  by  our  law  and  practice,  regards  heirs  without  difr 
tinction ;  and  the  reason  of  the  law  seems  to  concern  the  remote,  as  well  as  tk 
immediate  heir.  The  intention  of  this  constitution,  was,  doubtless,  to  prevent  tke 
importunities  of  designing  people,  who  might  take  advantage  of  the  weakness,  or 
want  of  judgment  of  persons  in  sickness,  to  persuade  them  to  defraud  their  heiis; 
and,  in  proportion  as  a  sick  person  might  be  easier  wrought  upon,  to  disappoint  a 
remote  relation  than  a  nearer,  it  would  have  been  reasonable  m  the  law  to  gnaid 
against  that  event  more  carefully  :  For  example,  a  dying  person  leaving  an  in&nt 
son,  and  perhaps  a  sister  or  sister's  children,  would  be  very  hardly  prevailed  upon 
to  disinherit  his  infant  child,  but  might  more  easily  be  persuaded  by  importnmtj, 
to  substitute  strangers  to  his  own  son,  to  the  clear  exclusion  of  his  heirs  in  blood. 
And  if  it  shall  be  supposed,  that  it  was  the  intention  of  the  law  to  prevent  such 
abuses,  reason  demands,  that  the  sanction  of  it  should  strike  at  that  sort  of  abuse, 
which  is  more  easily  committed,  with  the  same  force  at  least,  as  against  that  other 
sort  which  is  more  difficult  to  be  committed.  It  is  no  objection  to  this,  that  the 
immediate  apparent  heir's  consent,  does  exclude  every  after-heir  from  quarrelling; 
whence  it  was  inferred,  [1684]  that  deathbed  is  only  competent,  when  the  immediate 
heir  is  leased ;  for  his  consent  has  this  effect,  whether  he  or  any  subsequent  heir  snfier 
by  the  deathbed,  in  respect,  Imo,  That  thereby  all  suspicion  of  fraud  or  imposition 
is  taken  away  ;  and,  2do,  That  the  consent  is  fictione  brevis  manuffy  of  the  same  impoit, 
as  if  the  dying  person  had  disponed  to  the  heir,  and  the  heir  in  liege  poustie  had  con* 
veyed  to  the  stranger,  which  would  exclude  all  possibility  of  challenge,  at  the  instance 
of  the  remoter  heir. 

"  The  Lords  found  the  action  of  deathbed  competent  to  Mr.  Arbuthnot,  thoxi^ 
a  remoter  heir,  notwithstanding  that  the  nearest  heir  was  the  substitute."  (Referred 
to  voce  Deathbed.)  FoL  Die,  v.  1,  p.  104.    Rem,  Dec,  v.  1,  No.  33,  p.  65. 


No.  23.    Executors  of  Mr.  Robert  Walkingshaw  v,  Campbell.    January  8, 1730. 
A  bill  drawn  payable  "  to  the  bearer,"  was  considered  to  be  null  as  a  blank  writ. 

John  Campbell  of  Mamore  drew  a  bill  upon  Ronald  Campbell,  writer  to  the  signet, 
payable  to  the  bearer,  which  was  accepted. 

The  holder  of  the  bill  was  Captain  Patrick  Ronalds,  whose  creditors,  the  Executors 
of  Walkingshaw,  arrested  the  sum  in  the  hands  of  the  acceptor.  In  a  furthcoming^ 
it  was  objected.  That  the  document  was  null  upon  the  act  1696,  relative  to  blank 
writs. 
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After  a  variety  of  procedure,  the  Court  pronounced  this  interlocutor  :  "  Having 
considered  the  petition  with  answers,  with  the  memorial,  together  with  the  act  of 
Parliament  anent  blank  bonds  and  writs,  Find  the  bill  in  question  not  obligatory." 

A  second  petition  is  introduced  in  this  manner :    ''  This  question  has  depended 
before  your  Lordships  since  1726.    It  has  received  six  different  interlocutors  ;   and, 
by  no  less  than  four  of  these  interlocutors,  the  bill  was  found  good  ;  by  two  of  which, 
in  presence,  the  defence  on  the  act  of  Parliament  was  repelled.       This  second  petition 
was  refused  without  answers. — The  memorial  alluded  to  in  the  interlocutor  was  written 
by  Lord  Karnes.    It  was  argued.  That  bills  may  be  considered  as  blank  writs  in  two 
different  shapes  ;  1st,  When  the  name  of  the  drawer  is  blank  ;  and  2dly,  When  there 
are  both  a  drawer  and  acceptor  subscribing,  but  the  creditor's  name  to  whom  pay- 
able is  blank.    The  first  only,  it  was  contended,  was  under  the  eye  of  the  legislature  in 
tiie  act  1696.    The  main  design  of  the  statute  was  to  obviate  a  fraud,  at  that  time 
much  in  use,  committed  by  people  labentes  or  lapsi  bonisy  of  taking  blank  obligations 
torn  their  debtors,  which  they  had  the  opportunity  of  conveying  privately  away, 
in  defraud  of  their  lawful  creditors.     This  object  of  the  act  corresponded  ill  with  the 
nature  of  bills  of  exchange,  the  purpose  of  which  is,  that  they  shall  pass  freely  from 
hand  to  hand  like  bags  of  money.     It  must  have  been  this  consideration  which  occa- 
sioned the  exception  of  blank  indorsations  contained  in  the  act :   And  the  intention 
of  the  act  is  as  much  accomplished  as  it  can  be  with  regard  to  bills,  by  rendering  them 
null,  if  [1685]  blank  in  the  drawer's  name.     For  this  indeed  there  was  reason.     It 
became  an  additional  check  against  Forgery ;    and,  without  the  subscription  of  a 
drawer,  the  contract  supposed  in  a  bill  is  imperfect,  and  the  possessor  is  deprived  of 
his  recourse. 

As  to  bills  subscribed  both  by  drawer  and  acceptor,  but  blank  in  the  name  of 
the  creditor,  there  can  be  no  reason  for  comprehending  these  more  than  blank  indorsa- 
tioDs  under  the  act.  Both  are  in  precisely  the  same  situation  ;  and,  in  the  spirit  of 
the  act,  a  bill  blank  in  the  creditor's  name,  ought  to  be  exempted  as  well  as  one  blank 
in  the  indorsation.  The  law  is  correctory,  and  ought  rather  to  be  restricted  than 
extended  in  interpretation.  It  is  besides  worthy  of  notice,  that  a  bill  '^  payable  to 
the  bearer,"  is  in  fact  not  truly  a  blank  writ  in  any  respect.  The  drawer  is  in  fact 
the  creditor.  The  bearer  is  "  his  order." 
All  this  argument  was  disregarded. 

FoL  Die,  v.  1,  p.  104.     Session  Papers  in  Advocates'  Library, 


No.  12.  [1730]  Children  of  Wolmet  v.  Douglas  and  Cuningham. 

November  20,  1662. 

A  donation  by  a  husband  to  a  wife  being  revoked  by  posterior  donation  to  the  children  ; 
in  accoimting  for  the  interim  profits,  the  wife  was  considered  as  a  mala  fide  pos- 
Bessor,  because  she  knew  of  the  right  of  her  children.  The  relation  of  the  parties 
was  here  deemed  an  important  circumstance. 

In  a  pursuit  at  the  instance  of  the  Children  of  Wolmet,  for  the  profit  of  the  coal  of 
Wolmet,  intromitted  with  by  Jean  Douglas  Lady  Wolmet  in  her  viduity,  by  virtue 
of  a  tack  of  the  coal  granted  by  umquhil  Wolmet  to  his  children  for  their  portions  : 
It  was  alleged  for  the  defender,  1st,  absolvitor,  because  the  said  Jean  had  right  to  the 
said  profit  of  the  said  coal,  ever  since  her  husband's  death,  by  virtue  of  the  wadset  of 
the  lands  and  coals  of  Wolmet,  granted  by  umquhile  Patrick  Edmonstoun  of  Wolmet, 
to  James  Loch,  wherein  there  is  a  back-tack  of  the  land  and  coal  set  to  the  said  um- 
quhile Wolmet,  and  the  said  Jean  his  spouse,  for  the  annualrent  of  the  money.  It 
was  replied  for  the  pursuers,  that  the  foresaid  back-tack  was  taken  by  Wolmet  stante 
mtrimonio,  and  so  was  donatio  inter  virum  &  uxorem  null  in  itself,  nisi  morte  con- 
frmetur,  and  was  confirmed  by  Wolmet's  death,  but  revoked  by  Wolmet's  tack  granted 
to  his  children  after  the  said  back-tack.    It  was  answered  for  the  defender.  That  the 
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reply  ought  to  be  repelled,  because  the  back- tack  was  no  donation,  but  a  permuU' 
tion,  in  so  far  as  the  lady,  by  her  contract  of  marriage,  was  infef t  in  the  half  of  tJn 
lands  of  Wolmet ;  which  infeftment  she  renounced  in  favours  of  James  Loch,  at  te 
taking  of  the  wadset,  and  in  lieu  thereof,  she  got  this  back-tack,  which  therefore 
be  no  donation,  which  must  be  gratuitous  without  a  cause  onerous.  It  was  repW 
by  the  pursuers,  That  the  duply  is  not  relevant ;  for  albeit  it  be  not  a  pure  donation^i 
yet  qtwad  excessum  the  superplus  of  the  benefit  of  the  back-tack,  above  the  bendit 
of  the  contract  of  marriage,  is  gratitude,  and  a  donation ;  and  the  reason  of  th»: 
law  against  donations  betwixt  man  and  wife  being  ne  mutuo  amore  se  spolient,  it  holdt 
in  it,  and  it  would  be  easy  to  elude  the  intent  of  that  good  law,  if  donations  contrivrf 
under  the  way  of  permutation  without  any  real  equality  were  allowable.  It  wm 
answered  for  the  defender,  that  the  duply  stands  relevant,  and  the  superplus  of  a 
permutation  cannot  be  called  a  donation  more  than  the  benefit  of  an  advantageoia 
vendition  :  it  is  true,  that  if  the  donation  of  the  back-tack  had  been  ex  intervoBe^ 
after  the  lady's  renunciation,  it  would  (not)  have  been  unicus  conlractusy  but  two 
distinct  donations  ;   or  if  the  matter  exchanged  had  been  cdiquid  ejusdem  speciei, 

an  annualrent  of  500  merks,  with  an  annualrent  of  1000  lib.,  the  superplus 
would  have  been  a  donation  ;  or  if  the  lady  had  received  a  notable  excess  above  tie 
half,  yea,  above  the  third,  of  what  she  quitted,  it  might  have  been  revocable  by  her 
husband,  she  being  reponed  to  her  first  condition,  by  her  contract  of  marriage,  but 
here  there  is  no  such  exorbitant  excess,  she  having  quitted  a  certain  land  rent  for  tk 
profit  of  a  coal,  which  is  most  uncertain,  for  the  haill  land  rent  would  [1731]  ^^^  W 
the  back-tack  ;  and  it  is  now  wadset ;  and  likewise  she  is  personally  liable  for  the 
back-tack  duty. 

The  Lords  repelled  the  defence  and  duply,  in  respect  of  the  reply  and  triply; 
and  found  the  excess  so  considerable  in  this  case,  that  it  was  as  a  donation,  and  was 
revoked  by  the  children's  tack ;  but  found,  that  before  the  defender  made  payment 
of  what  should  be  found  due  by  this  account,  she  should  be  reponed  and  put  in  statu 
quojmus,  by  her  contract  of  marriage. 

It  was  further  alleged  for  the  defender,  absolvitor,  because  that  albeit  her  right 
to  the  back-tack  were  revoked  by  the  children's  tack,  yet  she  is  bona  fide  possessor, 
et  fecit  fructus  consumptos  suos,  according  to  the  law  of  this  kingdom,  and  of  most  of 
other  nations  necessarily  introduced,  for  the  good  and  quiet  of  the  people ;  because, 
as  to  and  profits,  they  spend  as  they  have,  and  therefore  what  thej 

spend  bona  fide  by  a  colourable  title,  they  are  secured  in  that,  albeit  their  title  be 
taken  away  ;  yet  they  shall  not  be  called  in  question  for  what  they  have  enjoyed 
bona  fide  before  sentence  or  citation. — It  was  answered  for  the  pursuers.  That  the 
defence  was  not  relevant  in  that  case,  where  the  question  is  not  of  industrial  fruit, 
but  of  natural  fruit,  such  as  coal.     2do,  It  is  not  relevant,  unless  it  were  cum  tittdb, 
not  ipso  jure  null ;   but  here  the  defender's  title  being  a  donation  betwixt  man  and 
wife,  is  by  the  civil  law,  which  herein  we  follow,  null  in  se  nisi  morte  confirmetur.    3tio, 
There  must  be  bona  fides  which  is  not  here  ;  because  it  is  instructed  by  a  minute  of 
a  contract,  produced  within  five  months  before  the  children's  tack,  that  the  Lady 
consented  to  the  providing  of  the  children  by  the  profit  of  the  coal ;  and  she  cannot 
be  presumed  ignorant  of  so  domestic  an  affair  in  favour  of  her  own  children  done  by 
her  husband  ;  and  she  hath  given  up  an  article  in  her  account  of  the  expence  of  regis- 
tering the  children's  tack,  by  herself  ;  and  so  she  must  be  presumed  to  have  possessed 
as  pro-tutrix  for  her  children,  and  not  to  defraud  or  exclude  them. — It  was  answered 
for  the  defender,  That  the  defence  stands  yet  relevant,  and  the  law  makes  no  differ- 
ence betwixt  industrial  and  natural  fruits  ;   he  who  possesses  lands  bona  fide  is  no 
more  accountable  for  the  grass  that  grows  of  itself,  nor  for  the  corn  that  he  labours 
for.     4to,  And  coal  is  an  industrial  fruit,  having  as  much  pains  and  expence  as  corns 
and  other  industrial  fruit,  and  more  uncertainty :  As  to  the  title,  albeit  it  be  invalid, 
yet  sufificit  coloratus  vd  putativus  tituLus  ;   and  albeit  in  the  antient  Roman  law  such 
donations  were  null,  in  se  nisi  confirmentur  morte^  yet  by  the  subsequent  course  of 
law,  per  orationem  Antonii,  they  are  declared  valid  themselves,  unless  they  be  re- 
voked, and  therefore  are  not  null,  but   annullantur  medio  facto ;  and  there  are  many 
nullities  which  may  consist  with  a  colourable  title,  ad  hunc  effeclum  lucrari  fmcttts 
consumptos ;   as  if  the  nullity  be  not  ex  defectu  substantialium,  but  by  defect  of  some 
solemnity,  as  the  not  registration  of  a  sasine  will  not  make  it  so  null,  but  that  the 
possessor  bona  fide  thereby  may  employ  the  fruits  ;   but  if  it  want  tradition  of  the 
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lymboU  it  will  be  null  in  se ;  but  here  such  donations  have  all  their  essentials,  but 
yhey  are  only  annullable  by  a  subsequent  fact ;  and  as  to  the  evidence,  that  the  Lady 
ras  in  [1732]  f^la  fide,  they  are  noways  sufficient ;  by  her  consent,  that  the  children 
ihoakl  be  provided  with  the  coal,  was  in  contemplation  of  her  eldest  son's  marriage, 
which  took  effect ;  and  the  rest  are  mere  presumptions  ;  and  d(xto,  she  had  known 
privata  noHtia  non  nocet,  unless  there  had  been  some  intimation,  citation,  or  judicial 
act,  to  put  her  in  mala  fide  ;  and  especially  private  knowledge  infers  not  nuda  fides, 
imkss  it  had  been  anterior  to  her  possession. — The  pursuer  answered  to  the  last  point, 
That  albeit  private  knowledge  in  some  cases  would  not  infer  mala  fides  among  strangers, 
jrct  a  mother,  knowing  the  right  of  her  own  children,  whereof  one  were  in  her  womb, 
it  putB  her  in  mala  fide^  seeing  she  was  thereby  obliged  to  have  sought  tutors,  and 
preserved  their  right. 

The  Lords  found  the  evidences  sufficient  to  prove  the  defender  to  have  been  in 
mala  fide,  and  therefore  repelled  this  defence  also,  and  ordained  the  defender  to 
oompt  for  the  intromissions ;  but  found  that  the  charge  ought  not  to  be  stated 
acoOTding  as  the  profit  of  the  coal  fell  out  to  be,  but  as  the  profit  thereof  might  be  com- 
HMmibiw  annUy  in  regard  she  quitted  her  certain  liferent  of  the  lands  for  an  uncertain 
coal ;  and  therefore  abated  a  fourth  part  of  what  the  free  profit  of  the  coal  was  found 
to  be  by  the  last  account.    See  Husband  and  Wife. 

Fd.  Die,  v.  1,  p.  109.    Stair,  v.  1,  p.  14L 


So.  U.    [1783]  Lady  Margaret  Macgill  v,  Patrick  Crawfurd.    July  4,  1716. 

Payment  by  a  tacksman  to  the  apparent  heir  who  let  him  the  land,  made  before  intima- 
tion of  a  decree  of  preference  in  favour  of  a  lif erentrix  inf eft,  held  to  be  bona  fide ; 
though  the  process  commenced  before  letting  the  subject. 

Lady  Margaret  Macgill  being  infeft  in  liferent  in  the  lands  of  Kerse,  and  a  com- 
petition thereafter  arising  betwixt  her  and  the  creditors,  she  was  at  length  preferred  ; 
bat,  during  the  dependence,  the  apparent  heirs-portioners  set  a  tack  of  the  lands 
to  Patrick  Crawfurd,  to  whom  he  made  payment  of  the  tack-duty,  before  intimation 
of  the  decreet  of  preference  ;  and,  in  a  process  at  Lady  Margaret's  instance  against 
him  for  the  same  tack-duty,  by  virtue  of  the  said  decreet,  he  alleged  bona  fide  payment, 
he  having  paid  to  the  setters  before  any  legal  intimation  of  the  decreet. 

Answered  for  the  pursuer  :  That,  before  setting  of  the  tack,  her  action  was  com- 
menced ;  and,  being  a  real  action,  the  decreet  is  to  be  drawn  back  to  the  action,  or 
rather  to  the  first  term  after  her  husband's  decease,  at  which  time  her  jointure  fell  due, 
by  virtue  of  her  infeftment,  w^hich  efiectually  stated  her  the  true  and  real  creditor, 
whereas  the  setters  were  not  yet  infeft :  And,  by  law,  the  tacksman  was  obliged 
to  know  the  condition  of  those  with  whom  he  contracted,  whose  right  had  been  rendered 
litigious  before  the  setting  of  the  tack  ;  so  that  the  depending  process  and  the  lady's 
infeftment,  whereon  it  was  founded,  sufficiently  interpelled  every  person  concerned, 
as  tenants,  intromitters,  &c. ;  and,  if  it  were  otherways,  every  intrant  tenant,  alter 
a  multiplepoinding  raised,  might  pay  the  rent  to  the  setter,  and  so  disappoint  the 
effect  of  the  law.    Nevertheless , 

The  Lords  found  the  payments  made  by  the  defender  to  the  setters  of  the  tack, 
which  were  made  prior  to  the  intimation  of  the  lady's  decreet  of  preference  to  him, 
relevant  to  extinguish  the  tack-duties  of  those  terras  that  fell  due  prior  to  the  said 
intimation. 

Act.  RiGG. — Alt.  Hutchison. — Clerk,  Robertson. 

Fd.  Die,  v.  1,  p.  1 12.    Bruce.  No.  10,  p.  14. 
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No.  12.     Poor  Gkoroe  Tersie  v,  Margaret  Burnet,  Relict  of  William  Strachi 
in  Edindiak,  and  William  Forbes  his  grandchild.     February  22,  1711. 

Pajrment  to  a  second  son  as  apparent  heir,  the  eldest  being  supposed  to  be  de 

was  held  to  be  bona  fide. 

In  the  action  at  the  instance  of  George  Tersie,  as  assignee  by  Adam  Gordon,  eld< 
son  and  apparent  heir  to  the  deceased  John  Gordon  of  Murrailhouse  v.  Margu 
Burnet  and  William  Forbes,  as  representing  William  Strachan,  for  the  mails 
duties  of  the  lands  of  Murrailhouse,  for  several  years  that  William  Strachan  poasess 
the  same  as  tenant :  The  Lords  sustained  the  defence  of  payment  by  the  defendi 
bona  fide  to  John  Gordon,  second  son  to  the  said  deceased  John  Gordon,  who  waelu 
and  reputed  his  apparent  heir,  in  respect  of  his  eldest  brother  Adam  Gordon's  li 
absence  ofE  the  kingdom,  and  his  being  held  to  be  dead. 


Fd.  Die,  V.  1,  p.  112.     Forbesy  p.  503. 


No.  15.  [1786]  Lyon  v.  Law.     February  23,  1610. 

Intimation  of  an  assignation  being  made  only  to  a  cautioner,  the  Lords  foun 
that  the  principal  was  in  bona  fide  to  make  payment  to  the  cedent,  so  as  to  libera 
him  and  all  other  cautioners,  no  intimation  being  made  to  him. 

Fol  Die.  V.  1,  p.  113.    Haddington,  MS.  No.  1971. 


No.  18.  [1788]  Mackie  v.  Dunbar.    December  9, 1628. 

A  relict  having  no  direct  action  against  her  husband's  debtors,  unless  confirmed, 
was  found  unwarrantable  to  pay  her  a  third  without  sentence  ;  and  the  debtoi 
were  obliged  to  pay  the  whole,  notwithstanding,  to  the  executor. 

In  an  action  Mackie  v.  Dunbar,  the  executors  of  a  defunct  pursuing  the  intromits 
with  the  goods  and  gear  of  another  defunct,  for  payment  to  them  of  a  debt  owin 
by  that  defunct  to  him,  to  whom  the  pursuers  were  executors,  and  they  alleginj 
That  they  had  paid  the  third  of  that  debt  to  the  relict  of  the  defunct,  to  whom  the 
were  executors  ;  for  the  which  they  craved  defalcation  :  This  allegeance  was  repelJet 
and  no  defalcation  was  admitted  for  the  relict's  third,  seeing  no  sentence  was  obtainc 
by  the  relict  against  them  therefor,  without  which  they  could  not  have  been  compclJe 
to  pay  the  same,  seeing  the  debtor  remains  only  obliged  to  the  executor,  and  th 
executor  to  the  relict,  in  those  things  which  she  hath  not  in  possession  in  her  ow 
hands,  and  the  relict  hath  her  direct  action  against  the  executors,  and  not  againfl 
the  debtors  to  her  husband.    See  Executor. 

Fd.  Die.  V.  1,  p.  113.    Durie,  p.  407. 


No.  19.  Homes  t\  John  Bonnar.     December  U,  1661. 

A  debtor  having  transacted  with  the  supposed  creditor,  and  obtained  his  dischargci 
his  bona  fides  was  found  relevant  only  for  what  was  truly  paid. 

Mary  and Homes,  as  donatars  to  the  escheat,  and  liferent,  of  umquhile  Jobi 

Home,  pursued  John  Bonnar,  for  count,  reckoning,  and  payment  of  the  sum  of  16,0()( 
merks  due  to  the  rebel,  for  the  price  of  a  house.  The  defender  alleged  absolvitor^ 
because  he  had  bona  fide  made  count,  reckoning,  and  payment  to  Mr.  AlexandeU 
Home,  assignee  constituted  by  the  rebel,  before  any  citation  or  diligence  done  againsli 


HO.  1789.  BOND   OF   PRESENTATION  233 

lim,  to  put  him  in  mold  fide  so  to  do,  and  produced  the  assignee's  discharge,  bearing, 
liat  the  defender  had  made  count  with  [1789]  ^^^  assignee,  and  that  there  remains 
mly  the  sum  of  1100  merks,  which  he  acknowledges  to  have  received,  and  therefore 
lischarged  him  of  the  whole.  The  pursuers  alleged,  the  discharge,  not  bearing  pay- 
nent  of  the  whole  sum,  but  only  of  1100  merks,  nor  yet  bearing,  that  the  instructions 
irere  given  up  to  the  assignee,  cannot  ezoner  the  defender  ;  but  he  must  yet  reproduce 
bhe  account  and  instructions  thereof  ;  likeas  he  has  produced  a  great  part  thereof  in 
dus  process  ;  because  no  discharge  could  be  relevant  to  liberate  this  defender,  but 
•nly  payment  made  bona  fide. 

The  Lords  found  the  discharge  sufficient  to  Uberate  the  defender  ;  mainly,  because, 
Ubeit  the  discharge  mentions  not  the  instructions  to  be  given  up,  yet  the  defenders 
irere  not  obliged  to  preserve  the  same,  or  be  at  the  hazard  thereof.  The  pursuer 
fairther  offered  them  to  prove,  that  the  defender  had  yet  in  his  hand  the  account 
and  whole  instructions,  and  therefore  ought  to  reproduce  the  same,  that  the  Lords 
might  consider,  whether  the  rebel's  assignees  had  allowed  anjrthing  to  him,  which 
ought  not  to  be  allowed,  and  did  belong  to  the  donatar  ;  which  the  Lords  sustained. 

Fd.  Die,  v.  1,  p.  114.     Stair,  v.  1 ,  p.  70. 


Ho.  2.    Q806]  Earl  of  Southesk  and  Carnegy  v.  Broomhall.     February  12, 1663. 

A  bond  of  presentation  found  implemented,  though  the  debtor  was  not  produced  till 
a  day  after  the  time  appointed,  which  being  modica  mora,  was  not  regarded, 
unless  the  creditor  could  instruct  some  detriment  by  the  delay. 

Broomhall  having  taken  the  Lord  Sinclair  with  caption,  Southesk  and  his  son 
pyebond  to  produce  him  to  the  messengers,  or  to  pay  the  sum  on  the  third  of  February, 
betwixt  two  and  ten  ;  whereupon  Southesk  having  reproduced  him,  craved  by 
supplication  his  bond  up,  or  to  be  declared  satisfied  and  extinct. — The  defender 
answered,  first.  He  not  being  a  member,  or  dependent  on  the  College  of  Justice,  cannot 
be  called  thus  summarily ;  especially  to  declare  a  bond  void,  which  is  in  effect  a  reduc- 
tion. 2dly,  The  bond  was  not  performed,  in  so  far  as  the  Lord  Sinclair  was  not  re- 
produced till  the  4th  of  February. — The  pursuer  answered,  That  the  defender  living 
in  Edinburgh,  and  not  compearing,  the  bill,  per  modum  qucBrelcB,  might  be  sustained. 
To  the  second,  it  being  modica  mora  of  one  day,  without  damage  to  the  defender, 
and  there  being  trysting  amongst  the  parties  all  the  time  betwixt,  it  was  sufficient. 

The  Lords  sustained  the  petition,  and  found  it  extinct. 

Fol.  Die.  V.  1,  p.  114.     Stair,  v.  1,  p.  177. 


No.  3.  Kennaway  v.  Davie.    November  16,  1672. 

Found  in  conformity  with  the  above. 

James  Davie  having  enacted  himself  to  cause  William  Cassils  compt  and  pay 
to  David  Kennaway  some  excise  uplifted  by  him,  or  to  return  him  to  prison  by  such 
a  day,  or  otherwise  to  pay  the  debt ;  whereupon  Kennaway  pursues  for  payment : — 
The  defender  alleged  absolvitor,  because  he  had  fulfilled,  in  so  far  as  Cassils  had  offered 
himself  to  the  Bailie  upon  the  precise  day  agreed  upon,  being  Saturday,  and  upon 
Monday  thereafter  had  actually  entered  to  prison,  and  there  continued  several  months, 
which  being  modica  mora,  was  sufficient. — It  was  answered,  That  implement  could 
only  be  in  the  terms  of  the  bond  ;  and  if  need  be,  it  was  offered  to  be  proven  that 
Cafflils  was  set  out  by  the  Bailie,  with  Davie's  consent,  without  the  consent  of  Kenna- 
way, or  by  order  of  law. 

MOR.  I.  8* 


1 
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[1807]  The  Lords  found,.  That  Cassik'  entry  being  the  next  lawful  day,  it  wal. 
modica  mora,  and  was  sufficient  implement,  unless  the  pursuer  could  instruct  a  deta^ 
ment  to  him  betwixt  the  days  ;  and  found  also  that  reply  relevant,  that  Davie 
sented  to  the  prisoner's  liberation,  to  make  him  liable. 

Fol.  Die,  V.  1,  p.  114.    Stair,  v.  2,  p.  119. 


No.  4.    PoLSTEAD,  Citizen  of  London  t?.  Mr.  Richard  Scot,  Minister.    July  7, 1681. 

It  would  be  a  good  defence  against  a  bond  of  presentation,  that  the  presenting  hat 
become  factum  imprestabile,  without  any  fault  of  the  debtor  or  his  cautioneKi 
But  the  being  imprisoned  for  another  debt  was  considered  to  be  the  fault  of  th« 
debtor. 

Samuel  Polstead,  having  apprehended  Maxwell  of  Kirk-house  by  caption  upoa  - 
a  bond  of  2600  merks,  did,  at  the  desire  of  Mr.  Richard  Scot,  minister,  dismiss  him 
upon  a  bond,  "  to  present  him  at  Dumfries  the  first  day  of  February  last,  or  otherwise 
to  pay  the  sum  "  ;  and  now  being  charged  to  pay  the  sum,  he  suspends  upon  this 
reason,  that  Kirk-house  was  taken  with  another  caption  at  Edinburgh,  whereby  it 
became  factum  imprestabUe  to  present  him  at  Dumfries  the  day  foresaid,  but  he  was 
willing  to  present  him  now  in  as  good  condition  as  he  was  before. — The  charger 
answered,  non  relevat,  for  albeit  death,  or  sickness,  or  any  accident  not  occurring 
by  the  prisoner's  fault,  might  have  been  relevant,  if  the  party  had  been  ofEered  so 
soon  as  that  accident  ceased  ;  yet  it  cannot  be  extended  to  any  impediment  by  the 
prisoner,  or  his  cautioner's  fault  or  fact,  such  as  to  be  under  the  hazard  of  other 
captions  ;  for  if  that  had  been  expressed,  as  it  is  pretended  to  be  impUed,  no  man  of 
sense  would  have  dismissed  a  prisoner  in  these  terms  that  he  should  be  reproduced 
such  a  day,  if  he  were  not  taken  by  other  captions  for  his  own  debt. 

The  Lords  repelled  the  reason  simply,  albeit  the  prisoner  had  been  offered  im- 
mediately after  he  was  free  of  the  other  caption. 

Fd,  Die,  v.  1,  p.  114.     Stair,  v.  2,  p.  888. 


No.  5.  Richard  Ockley  v.  Grierson  of  Lag.    March  3, 1682. 

A  reasonable  cause  for  not  presenting  the  debtor  at  the  precise  hour,  will  be  sustained. 

A  person  obliged  to  present  a  rebel  upon  a  precise  day,  betwixt  two  and  three,  not 
having  offered  him  till  between  seven  and  eight,  being  charged  for  the  debt,  sus- 
pended upon  this  reason,  that  their  journey  was  retarded  some  hours,  upon  the 
account  that  the  day  of  presentation  was  a  public  fast-day  by  authority,  and  that 
the  rebel  was  carried  to  the  pursuer's  house,  and  offered  to  him,  but  he  refused  to 
accept  of  him ;  and  the  defender  not  being  master  of  the  caption,  could  not  put  him 
in  prison. 

The  Lords  sustained  the  reason ;  the  suspender  giving  his  oath,  that  the  fast  was 
the  reason  he  was  not  presented  at  the  precise  hour,  and  burdened  the  suspender  to 
present  the  rebel  cum  omni  causa,  within  fifteen  days. 

FoL  Die.  V.  1,  p.  114.     Ilarcarse  (CAPTiojr),  No.  229,  p.  54. 
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Ro.  6.     [1806]  Alexander  Pitblado  v.  Isobel  Mayne.    November  22, 1695. 

tn  order  to  free  the  cautioneer,  he  must  present  the  debtor  in  terms  of  the  bond,  and 

take  instruments. 

On  a  petition  given  in  by  Alexander  Pitblado,  writer,  against  Isobel  Mayne  in 
Dunfermline,  it  fell  to  be  argued,  where  a  prisoner  in  the  messenger's  hands  grants 
a  bond  of  presentation,  with  a  cautioner,  to  sist  himself  such  a  day,  or  else  pay  the 
debt ;  if  it  be  sufficient  to  exoner  the  cautioner,  to  allege  that  none  for  the  creditor 
or  messenger  appeared  at  the  diet  prefixed,  to  accept  or  require  the  prisoner,  and  to 
take  instruments  on  his  absence  or  not  compearance ;  or  if  it  be  incumbent  on  the 
debtor  to  attend  at  the  time  limited  in  the  bond  of  presentation,  and  to  enter  his 
protest  on  his  readiness  to  deliver  himself  to  the  messenger  and  his  employers,  and 
take  instruments  in  their  absence,  and  so  protest  that  the  cautioner  must  be  free 
of  his  bond. — The  Lords  found,  though  the  messenger  did  not  attend,  yet  that  did 
not  excuse  the  other  party's  absence  ;  but  the  cautioner,  for  his  liberation,  ought  to 
present  him  at  the  place  and  time  appointed,  and  take  instruments  if  there  be  none 
to  receive  him ;  even  as  it  would  be  no  excuse  to  say  in  an  order  of  redemption,  I 
needed  not  come  and  ofEer  the  money,  because  I  can  prove  you,  nor  none  for  you, 
were  present  to  have  received  it,  though  I  had  come  ;  for  it  was  your  duty  to  have 
attended,  and  you  could  not  divine  whether  the  other  party  would  come  or  not. 

Fd,  Die,  V.  1,  p.  114.     Fountainhall.,  v.  1,  p.  680. 


No.  7.  Callandee  v.  Bruce.    February  12,  1704. 

The  debtor  being  said  to  be  sick  on  the  day  fixed  for  presenting ;  the  cautioner  was 
found  liable,  not  having  offered  to  produce  him  when  recovered. 

Bruce  of  Newton  being  debtor  to  Callender  of  Craigforth,  in  the  sum  of  600  merks, 
by  bond  ;  and,  being  apprehended  by  caption,  he,  to  relieve  himself  out  of  the  mes- 
senger's hand,  grants  a  bond  of  presentation,  wherein  Alexander  Bruce,  his  son,  is 
cautioner  with  him  ;  whereby  they  oblige  themselves  either  to  pay,  or  present  him 
at  Craigforth's  house,  without  a  suspension,  at  a  precise  day  therein-mentioned  ; 
at  which  day  Alexander  compears,  and  intimates  to  Callender,  by  a  notary,  that  his 
father  was  fallen  sick,  and  it  was  impossible  for  him  to  travel,  but  offered  to  produce 
him  within  some  few  weeks  after  when  he  should  grow  better  ;  which  Callender  refused, 
because  it  was  Alexander's  single  assertion,  and  no  testificate  produced.  Callender 
having  charged  Alexander,  on  the  bond  of  presentation,  both  for  the  penalty,  and 
the  original  debt  in  his  father's  bond,  he  suspended,  on  this  reason,  that  he  was  neither 
in  mora  nor  culpa,  for  not  presenting  his  father  on  the  precise  day,  because  he  was 
then  sick ;  and  it  were  against  humanity,  et  contra  bonos  mores,  to  oblige  them  to 
T«^t  is  naturally  or  morally  impossible  ;  et  nemo  tenetur  ad  impossible,  vel  prcestare 
cewiw  fortuitos. — Alleged,  Though  his  sickness  (providing  it  was  real  and  not  simulate) 
did  excuse  at  that  time ;  yet  this  did  not  extinguish  the  obligation  of  presenting  ; 
but  how  soon  he  reconvalesced,  and  was  able  to  come  abroad,  he  was  [1809]  bound 
to  have  presented  him. — Answered,  Though  these  obligations  be  strici  juris,  and  to 
be  performed  in  forma  specifica,  yet  that  must  not  be  understood  judicially,  but  with 
an  equitable  latitude  ;  and  the  offering  him  primo  quoque  tempore,  on  his  recovery, 
cannot  take  place  here,  because  I  did  that  already,  in  so  far  as  when  I  signified  to 
you  his  indisposition  and  inability  to  travel,  I  likewise  offered  to  present  him  how 
soon  he  grew  better ;  but  Callender  unjustly  refused  to  consent  to  a  prorogation  of 
the  day ;  and  that  offer  not  being  agreed  to,  the  bond  must  be  simply  null  as  fully 
implemented,  especially  seeing  he  may  have  his  person  still,  by  which  he  has  no 
prejudice,  the  debtor  being  in  no  worse  condition  now  than  he  was  at  the  time  he 
should  have  been  sisted  :  Ajnd,  if  sickness  be  a  relevant  ground  whereon,  by  the  Lords' 
act  of  sederunt,  a  prisoner  may  be  let  out  during  the  continuance  of  his  sickness,  then 
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midto  magis  ought  it  to  liberate  one  from  going  to  prison  ;  and  you  should  havei 
quired  me  to  present  him  of  new,  which  you  never  did ;  and  modica  fnora,  in  n 
cases,  makes  not  one  incur  the  penalty,  says  Paulus,  in  1.  91,  §  3,  Z>.  dc  verb,  cili^ 
and  Lanfrancus  Balbus,  deck,  345. — Replied,  Your  offering  to  renew  your  bondl 
a  new  day  can  never  exoner  you,  though  I  had  not  accepted  it ;  because  I  was  i 
obliged  to  beUeve  your  assertion,  especially  there  being  no  testificate  from  physicuosi^ 
his  sickness ;  and  if  this  excuse  were  allowed,  bonds  of  presentation  should  be  rendei ' 
ineffectual ;  for  the  party,  by  a  little  excess  of  drink,  might  render  himself  fevei " 
and  those  about  him  might  be  fully  persuaded  of  his  sickness,  and  so  the  cied 
be  eluded  ;  neither  was  the  offer  sufficient  to  liberate  from  presenting  him  when j 
grew  well,  nor  were  they  obliged  to  require  him  to  his  duty,  seeing  dies  in 
fro  homine  in  all  these  cases ;  and  such  bonds  must  not  be  turned  to  shams, 
of  the  Lords  were  of  opinion,  that  Craigforth's  refusal  to  accept  of  his  offer,  on^ 
prorogation  of  the  term,  did  Uberate  the  cautioner,  and  fully  implement  his  obligatioii| 
but  the  plurahty  found,  though  he  should  prove  his  father  was  really  sick  at  T 
time  prefixed  ;  and  that  he  offered  then  to  continue  bound  for  some  weeks,  that  < 
not  free  him,  seeing  he  did  not  offer  to  present  him  when  he  recovered  ;  and,  theiefoi 
found  him  liable  for  the  penalty  in  the  bond  of  presentation,  and  likewise  for  ( 
original  debt.  Fol.  Die,  v.  1,  p.  114.     FountainhaUy  v.  2,  p.  222. 


No,  8.  Hbndeeson  v.  Graham.    July  22, 1710. 

A  debtor  enlisted,  which  secured  him  from  personal  diligence  ;  yet  a  bond  of  presenta* 
tion  was  found  not  fulfilled,  there  being  an  impediment  by  the  act  of  the  debtor, 
which  did  not  exist  when  the  bond  was  granted. 

Andrew  Robertson,  merchant  in  Edinburgh,  being  debtor  to  WiUiam  Henderson 
there,  in  £8000  Scots  by  bill,  and  having  retired  out  of  the  kingdom,  he  is  stopt  at 
Durham,  and  incarcerate  in  that  gaol ;  and  being  arrested  by  sundry  other  of  his 
creditors,  Janet  Graham,  his  mother,  transacts  with  his  creditois,  and  gives  themt 
bond  of  presentation,  to  produce  his  person  at  Edinburgh  on  [1810]  such  a  daj, 
death,  sickness,  &c.,  being  excepted,  and  that  without  an  expede  suspension,  part 
bill,  or  sist  of  execution,  otherwise  she  obliges  herself  to  pay  the  debt.  On  this  bond 
he  was  liberated,  and  came  to  Scotland,  and  was  presented  by  his  mother  preciself 
at  the  day,  whereupon  she  took  instruments  and  went  away,  and  when  the  messenger 
having  the  caption  touched  him,  to  make  him  his  prisoner,  he  pulled  out  of  fii» 
pocket  a  testificate,  or  declaration,  under  the  hand  of  one  of  the  officers  of  my  Ix)id 
Carmichael's  dragoons,  that  he  was  listed  as  a  soldier  there,  and  thereon  craved  the 
benefit  of  the  late  British  act  of  Parliament,  called  an  act  for  the  better  and  mow 
speedy  recruiting  of  Her  Majesty's  forces,  which  discharges  all  personal  execution 
against  them.  Upon  this,  the  messenger  dismissed  him  ;  and  Henderson  having 
charged  Janet  Graham  on  her  bond  of  presentation,  she  suspended,  on  this  reason, 
that  she  had  fully  satisfied  and  performed  her  bond,  in  presenting  him  without  any 
suspension  or  sist  of  execution,  and  though  he  had  listed  himself  a  soldier,  yet  th»t 
was  a  census  incogitatus,  and  unprovided  for,  and  neither  past  bill  nor  sist  of  execution 
in  the  proper  received  sense  of  these  words  (which  is  only  legal  judicial  acts  of  a 
judge),  she  can  never  be  liable  for  that  extraordinary  accident,  not  comprehended 
in  her  bond.  Answered,  Esto  it  were  yielded  she  had  literally  implemented  her  bond, 
yet  it  is  plain  she  had  neither  fulfilled  the  spirit  nor  meaning  of  the  writ ;  for  thou^ 
she  presented  him  corporally,  yet  it  was  in  armour  inaccessible  to  law,  and  with  a 
pocket-pistol  to  stop  execution,  and  fright  away  the  messenger ;  whereas  all  such 
transactions  must  be  understood  to  be  entered  into  with  that  sincerity  and  bonne  f<M 
that  it  shall  be  effectual  security  to  the  creditor,  out  of  which  he  is  not  to  be  tricked 
nor  shammed  :  and  where  is  the  bona  fides  ?  I  consent  to  let  you  out  of  Durham 
prison  on  your  mother's  engaging  to  present  you  again,  free  from  any  legal  im^i* 
ment  that  may  stop  your  imprisonment,  and  you  come  with  a  coat  of  mail  as  a  soldier, 
this  is  fraudem  et  legi  et  contractui  facere  :  and  whereas  it  is  pretended  that  the  mother 
can  never  be  reached,  unless  she  was  accessory  to  the  plot,  and  knew  of  his  being 
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listed,  the  pretence  is  of  no  moment ;  for  she  stipulates  against  a  sist  of  execution, 

and  is  not  his  listing  an  effectual  stop  and  sist,  as  much  as  if  it  had  been  past  by  the 

Lords  ?  and  an  obligant  in  a  presentation  was  found  liable  by  the  Lords  in  a  nicer 

case  than  this,  7th  July  1681,  Polstead,  contra  Scot  and  Maxwell,  No.  4,  p.  1807, 

where  the  debtor  to  be  presented  being  imprisoned  medio  temporey  so  the  sisting  him 

became  imprestable,  yet  being  by  his  own  fact  and  fault,  the  Lords  found  the  bond 

incurred.     Now  here  Robertson  stopt  his  incarceration  by  his  voluntary  inrolment 

among  the  dragoons ;  et  fraus  stia  nee  ei  nee  alteri  Met  prodesse.     It  was  farther 

alleged.  That  the  British  act  prohibited  the  imprisoning  soldiers,  but  it  did  not  take 

them  out  when  in.     Now  Robertson,  in  the  construction  of  law,  was  a  prisoner  by  the 

presentation,  as  if  he  had  never  been  out ;  and  if  the  messenger,  either  by  cowardice, 

or  too  much  caution,  dismissed  him,  you  have  none  to  blame  but  yourself.     Bee 

Holland's  case.*    Answered,  in  the  [1811]  Laird  of  Meldrum's  case,  the  contrary  was 

found  by  the  Lords,  and  also  in  Sir  George  Hamilton's,  and  Mr.  William  Stirling,  who 

had  all  listed  themselves  to  elude  the  diugence  of  law,  therefore  the  messenger  acted 

prudently.     Some  of  the  Lords  thought  her  bond  not  forfeited,  unless  she  had  known 

of  her  son's  obtaining  that  enlisting,  which  could  be  only  proven  by  her  oath.     But 

the  plurality  found  her  accession  did  not  concern  this  case,  and  that  she  did  not  fulfil 

her  bond,  not  having  presented  him  free  of  all  impediments,  with  respect  to  the 

creditors'  power  over  their  debtor's  person,  to  dispose  of  him  as  fully  as  they  could 

have  done  at  the  time  they  dismissed  him  out  of  Durham  gaol,  and  took  this  bond 

in  place  of  it.  Fol.  Die.  v.  1,  p.  115.     FountainhaU,  v.  2,  p.  591. 


No.  5.  [1815]  Menzibs  v.  M*Kay.    January  22,  1635. 

A  miller  could  not  lawfully  seize  horses  and  meal  abstracted  from  his  miln,  contrary 
to  his  right  of  thirlage,  upon  pretence  of  an  old  law  giving  that  power  ;  though 
he  should  prove  such  seizure  to  have  been  customary  in  the  neighbourhood. 

One  M'Kay  pursuing  a  spuilzie  of  a  horse,  the  defender  alleged,  That  (conform 
to  the  law  of  Regiam  MajestcUem)  he  being  infeft  in  the  miln  of  ,  to 

which  miln  the  lands  occupied  by  the  pursuer  were  expressly  thirled  ;  against  which 
thirlage  the  pursuer  having  carried  his  corns  growing  upon  these  lands,  and  grinding 
the  same  at  another  miln,  the  defender  apprehended  the  horses  bringing  back  the  meal, 
made  and  grinded  at  the  said  other  miln,  which  by  the  said  law  of  the  Majesty,  he 
mi^t  lawfully  do  ;  likeas  it  is  the  custom  of  the  country,  not  only  in  this  miln,  but  in 
the  other  milns  about,  viz.  in  Athole,  where  the  miln  libelled,  and  the  lands  libelled, 
80  thirled  lye,  to  do  the  same. — The  Lords  sustained  this  exception,  to  liberate  the 
defender  from  spuilzie,  but  not  from  restitution  of  the  horses  again ;  and  the  reason 
the  exception  was  sustained,  was  because  the  defender  alleged  that  he  sent  back  the 
horses  again  that  same  night  to  the  pursuer's  house,  and  re-delivered  the  meal  to 
the  pursuer's  wife,  albeit  the  pursuer  received  not  the  horses. 

March  14,  1635. — One  Gilchrist  M'Kay  pursuing  Archibald  Menzies,  both  in- 
dweilers  in  Athole,  for  spuilzieing  of  a  horse,  with  a  sack  and  meal  therein,  being  on 
the  horse's  back ;  and  the  defender  alleging,  That  he  mi8:ht  lawfully  intromit  with 
the  said  horse  and  meal ;  because,  conform  to  the  law  of  the  Majesty,  the  pursuer 
being  tenant  in  the  lands  of  ,  which  are  thirled  to  the  miln  of  , 

pertaining  to  such  an  heritor,  on  whom  he  condescended,  and  of  which  miln  the 
defender  is  miller ;  the  said  pursuer  was  transporting  the  meal  of  the  corns  growing 
upon  the  said  lands  so  thirled,  having  ground  the  same  at  another  miln  than  the  said 
miln  whereto  the  corns  were  astricted ;  which  he  having  so  apprehended,  it  was  lawful 
to  him,  conform  to  the  law  of  the  Majesty  so  to  do,  and  keep  the  said  horse  and  meal, 
but  danger  of  spuilzie,  at  the  least  ay  and  while  the  pursuer  be  satisfied  for  the 
multures  of  the  said  corns,  so  abstracted. — The  Lords  found  this  exception  relevant 
to  purge  the  spuilzie,  the  defender  re-delivering  the  horse  again,  with  sack  and  meal, 

*  See  this  case,  and  those  mentioned  p.  1811,  voce  Pebsonal  Protection. 
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as  sufficient  as  the  same  was  the  time  of  the  said  spuilzie,  albeit  it  was  founded  upoi 
an  old  law  of  the  Majesty  unallowed,  and  not  being  in  consuetude  and  observanci 
seeing  it  was  offered  to  be  proven  by  the  defender,  that  it  was  the  [1816]  coiitii 
custom  of  Athole,  not  only  at  the  miln  Ubelled,  but  also  at  other  milns,  to  do 
like  in  case  of  abstraction  foresaid ;  and  because  thereafter  the  pursuer  ofieied 
prove,  that  the  heritor  of  these  lands,  whereof  he  was  tenant,  was  infeft  in " 
cum  mclendinia,  <&c, ;  and  that  the  excipient  qualified  not  the  thirlage  of  the 
lands  to  his  miln  libelled  clearly,  whereby  it  might  appear  that  the  thirlage  was  ecu 
stitute  and  uncontroverted,  but  alleged  only,  that  the  possessors  of  the  lands  foresail 
were  in  use  past  memory  of  man,  to  come  and  grind  their  corns  at  the  said  miln, 
astricted  thereto,  and  to  pay  greater  multures  than  out-sucken  multure ;  and  i 
not  more  special,  upon  a  determinate  and  clear  constitution  of  thirlage ;  therefa 
the  allegeance  was  repelled,  and  the  use  of  coming  to  the  miln  as  thirled,  and  payiq 
of  multure  not  as  out-sucken,  as  said  is,  was  not  sustained  to  make  a  thirlage,  butthi 
spuilzie  sustained,  reserving  always  the  modification  to  the  Lords. 

Fd,  Die.  V.  1,  p.  116.     Durie,  p.  743  &  761 


No.  7.      [1817]  Lairds  of  Berfoord  and  Binstoun  v.  Lord  Kingstoun. 

January  27,  1665. 

A  person  having  right  to  teinds,  and  using  inhibition  thereon,  cannot  turn  out  tk 
possessor  hrevi  manUy  if  he  has  any  pretence  of  right. 

Berfoord  and  Binstoun  pursue  the  Lord  Kingstoun  for  spuilzie  of  certain  conw; 
he  alleged  absolvitor,  because  he  legally  drew  the  same,  as  their  teind,  by  virtue  o! 
his  tack,  from  the  present  minister,  and  inhibition  thereon.  It  was  answered,  lat, 
That  was  not  sufficient  summarily  to  draw  the  defender's  teinds,  unless  there  had 
been  a  sentence  on  the  inhibition,  which  is  but  a  warning,  and  so  must  not  infer  re* 
moving,  brevi  manu  ad  vitandum  tumtUtum,  2dly,  If  he  had  legally  pursued  them 
for  a  spuilzie,  they  would  have  alleged,  and  now  allege,  that  they  have  tacks  standinj 
from  the  minister  for  the  time,  who,  though  deposed,  yet  lives  ;  and  all  incumbentr 
tacks  serve  during  their  natural  life,  and  no  tack  from  the  next  incumbent  prejudgea 
during  the  life  of  the  former,  conform  to  an  express  act  of  Parliament. — The  defendff 
duplied.  That  albeit  an  act  of  Parliament  required  removing  not  to  be  summarily  in 
lands,  it  did  not  so  in  teinds.  2dly,  The  pursuer's  tacks  are  null  without  consent  d 
the  patron.  The  pursuer  triplied,  That  they  are  standing  cled  with  seven  yean 
possession,  and  their  tacks  are  subscribed  by  the  patron.  Quadruplied,  he  was  not 
then  patron,  but  was  standing  fore-faulted  unrestored.  Quintuplied,  It  is  sufficient 
cdoratus  titvlus  cum  possessione,  till  the  reduction  ;  and  the  Lord  BothweU's  son, 
patron,  was  after  restored,  whereby  it  revived. 

The  Lords  repelled  the  defence,  in  respect  of  the  pursuer's  tacks,  and  found  tie 
defender  might  not  brevi  manu  intromit,  there  being  any  pretence  of  title  ;  but  they 
desired  the  pursuer  to  restrict  to  wrongous  intromission,  and  without  oath  in  /to«. 
See  Spuilzie.  Fd,  Die.  v.  1,  p.  115.    Stair,  v.  1,  p.  257. 


No.  13.         [1821]  The  Lord  Salton  v.  James  Club.    June  25,  1700. 

The  Lords  thought,  that  when  a  tenant  steals  off  his  corns,  as  soon  as  reapt,  to  another 
heritor's  grounds,  the  master  may  reap  the  rest,  and  stack  them,  but  may  not 
cast  them  in,  or  dispose  of  them,  without  decree  and  poinding. 

Salton  having  set  his  lands  of  Over  and  Nether  Bogheads  to  one  Fraser,  he  sub- 
sets one  of  these  rooms  to  James  Club  ;  and  Fraser  failing  in  payment  of  his  tack- 
duty,  and  Club  removing  to  Pitsligo's  lands,  Salton  pursues  Club  both  upon  the  right 
of  hypothecation  in  the  fruits  of  the  ground  for  his  year's  rent,  and  on  arrestment 
Alleged,  The  hypothec  can  go  no  farther  than  the  tack-duty  payable  by  Club,  the 
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sab-tenant,  to  Fraser,  the  principal  tenant.  Answered,  The  Master  may  distress 
any  part  or  room  of  his  ground  for  the  rent  as  far  as  the  corns  or  fruits  thereof  will 
pay  him  ;  and  he  is  not  concerned  what  is  Club's  tack-duty,  whether  it  be  adequate 
or  elusory,  unless  he  hath  homologate  his  tack,  or  acknowledged  him  as  his  tenant, 
by  accepting  rent  from  him  ;  but  he  may  poind  or  distress  any  part  of  his  ground 
for  his  year's  rent ;  and  it  would  not  be  a  good  defence  for  a  lodger  in  a  house  to  say, 
you  can  only  poind  the  trunks  and  cabinets  in  my  chamber  for  the  mail  it  pays,  but 
not  for  the  whole  house  rent ;  certainly  the  landlord  may  take  the  plenishing  of  any 
ose  room  for  the  whole,  omnia  invecta  et  illata  are  hypothecate.  The  Lords  found  it 
would  diminish  exceedingly  the  Master's  privilege  of  hypothec,  if  his  tenant,  sub- 
letting a  part,  he  had  only  access  to  compel  the  sub-tenant  to  pay  no  more  than  his 
tack-duty  amounted  to ;  but  found  the  hail  fruits  growing  on  the  ground  subset 
were  impignorate  to  him  for  the  rent,  as  well  as  the  fruits  and  goods  on  the  rest 
of  his  ground,  unless  he  had  accepted  him  as  subtacksman.  See  Anderson  contra 
Provand  and  the  Town  of  Edinburgh,  Stair,  v.  1,  p.  260,  voce  Tack. 

In  the  same  process,  the  Lords  thought,  where  a  tenant  steals  off  his  corns,  as 
soon  as  shorn,  to  another  heritor's  ground,  the  Master  may  shear  the  rest,  and  stack 
them  for  conservation  only,  but  may  neither  cast  them  in,  nor  dispose  on  them,  with- 
oat  a  decreet  and  formal  poinding,  and  appretiation  of  the  same. 

November  11,  1701. — In  advising  the  concluded  cause.  Lord  Salton  contra  Club, 
his  tenant,  mentioned  25th  June  1700,  the  Lords  found  the  offering  of  caution  for 
the  year's  rent  did  not  take  away  the  master's  hypothec  in  the  fruits,  so  as  to  warrant 
or  authorise  the  tenant  to  carry  away  the  corns  at  his  own  hand,  off  the  ground  ; 
for  though  it  may  be  rigid  seventy  in  a  master  to  refuse  caution,  yet  tutitis  est  in- 
cumbare  rei  quam  personcB  ;  nee  satisdatio  iUius  fraudtUentum  et  malevolum  proposUum 


November  18, 1704. — In  the  action  pursued  by  the  Lord  Salton  v.  Club  and  others, 
mentioned  25th  of  June  1700,  it  came  to  be  debated,  if  these  accomplices  who  assisted 
Club  to  carry  lus  goods  and  corns  off  the  ground,  to  the  prejudice  of  his  master's 
bvpothec,  could  be  liable  in  solidum,  or  only  pro  rata  for  the  damage,  where  violent 
away-taking  was  not  proven  ?  But  the  Lords  considered  the  intromission  as  un- 
vanantable ;  and  though  the  benefit  did  not  [1822]  redound  to  them,  yet  it  was  a 
delinanency  in  suo  genere  et  mali  exempli  ;  and,  if  allowed,  would  encourage  tenants 
to  help  their  neighbours  to  defraud  their  masters,  by  clandestine  conveying  their 
goods  and  corns  off  the  ground  ;  and  if  a  master  can  vindicate  his  corns  from  a  third 
party  bona  fide  bargaining  for  them,  tnidto  magis  may  he  pursue  those  who  assisted 
in  abstracting  them  ;  therefore  they  found  all  the  assistants  liable  in  solidum  in  this 
circunstantiate  case.  Stair,  book  1,  tit.  9,  thinks,  though  strict  law  makes  all  con- 
curreiB  in  a  delinquency  liable  in  solidum  for  reparation  of  the  damage  done,  yet  in 
equity  they  are  only  bound  pro  virili  parte,  and  for  making  up  the  insolvent  parties 
thm  share :  But  the  Lords  decided  ut  supra  against  them,  as  they  who  could  not 
be  ignorant  they  were  versantes  et  co-operantes  in  actu  illicito  ;  and  that  the  tenant's 
intromission  and  away-taking,  was  either  clandestine  or  violent,  and  in  either  of  the 
two  cases  unwarrantable  ;  and  if  they  passed  unnoticed,  such  combinations  would  be 
frequent  among  tenants,  to  assist  one  another  in  defrauding  their  masters.  Some 
thought  the  decision  rigorous.    See  Hypothec— Solidum  et  Pro  Rata. 

Fol.  Die.  V.  1,  p.  116.     Fountainhall,  v.  2,  p.  99,  123,  240. 


So.  i.    Q824]  Feuebs  of  Dunse  v.  Hay  of  Drummelzier.    November  22, 1732. 

The  nature  of  a  burgh  of  barony.     A  burgh  of  barony  not  a  good  title  for  acquiring 
a  servitude  of  pasturage  by  prescription. 

The  village  of  Dunse,  belonging  in  property  to  Hume  of  Alton,  was,  by  a  charter 
from  the  Crown,  erected  into  a  free  burgh  of  barony,  "  with  power  to  the  inhabitants 


240  BURGH   OF   BARONY  KOXm 

to  buy  and  sjll,  to  have  markets  and  public  fairs,  to  have  burgesses  who  should  chnai 
their  own  bailies  and  other  officers  :  With  power  to  the  said  burgesses  and  iiili&bitant% 
to  have  and  hold  the  said  town  of  Dunse,  with  its  pertinents,  for  ever  in  a  true  aai 
free  burgh  of  barony,  with  privileges,  &c."  [1825]  By  a  second  charter,  the  townot 
Dunse  is  again  "  erected  into  a  free  burgh  of  barony  in  favour  of  Sir  Patrick  Humeafi 
Aiton,  with  all  and  sundry  lands,  cottages,  tenements,  houses,  yards,  tofts,  crofts,  acni] 
belonging  to  the  same,  with  every  other  of  its  pertinents  ;  with  power  to  the  inhabitanjfr^ 
and  free  burgesses  of  the  same,  received  and  admitted  by  Sir  Patrick  Hume  of  Aitoit 
and  his  foresaids,  to  sell  and  buy,  Ac,  with  power  to  the  said  Sir  Patrick  to  nam 
bailies  and  other  officers,  and  of  having  a  public  market  and  yearly  fair,  and  of  gatho- 
ing  the  customs  and  duties  of  the  same,  he  always  applying  them  to  the  comiD<» 
good  of  the  burgh  ;  and  with  power  to  him  to  admit  baxters,  butchers,  &c.'' 

In  a  declarator  of  servitude  of  common  pasturage  upon  the  commonty  of  DunMi 
at  the  instance  of  the  burgesses  and  inhabitants  of  the  town,  as  an  incorporated 
body,  against  Alexander  Hay  of  Drummelzier,  now  proprietor  of  the  same  ;  a  proof 
was  admitted  before  answer ;  and  it  came  out,  that  they  had  been  in  posseMJoa 
of  the  servitude  past  memory  of  man,  by  keeping  a  common  town-herd,  and  pasturing 
their  horse,  nolt,  and  sheep,  promiscuously  over  the  commonty.  When  a  proof  csbm 
to  be  advised,-  the  question  occurred,  whether  a  burgh  of  barony,  qua  such,  can  acquin 
a  servitude  of  pasturage  by  prescription  ?  Several  objections  and  answers  were  made  \ 
to  clear  which,  two  things  were  premised.  Imo,  What  is  the  true  nature  of  a  bur^ 
of  barony.     2do,  What  legal  foundation  there  can  be  for  such  a  servitude. 

With  respect  to  the  first,  burgage  is  a  species  of  feudal  holding  well  known  ia 
our  law ;  the  burgh  is  the  subject  or  fee  held ;  the  incorporate  body  of  burgfewes 
and  inhabitants,  hold  it  of  a  superior  :  where  the  King  is  superior,  it  is  a  burgh  royal ; 
where  a  subject  is  superior,  it  is  a  burgh  of  barony.  The  incorporation  then,  or  politic 
body,  is  the  vassal  which  holds  :  the  burgh  is  the  subject  held  ;  and,  in  this  case, 
it  is  held  of  Drummelzier  who  is  superior,  who  again  holds  of  the  Crown.  And  here  lies 
the  difference  betwixt  a  barony  and  a  burgh  ;  a  barony  is  a  feudal  subject  held  directly 
and  immediately  by  the  baron  as  the  vassal :  a  burgh  is  a  complex  term,  compreheiid* 
ing  the  body  politic  of  the  inhabitants,  and  the  burgh  properly  so  called  :  the  body 
poUtic  is  the  vassal  who  holds ;  the  burgh  properly  so  called  is  the  subject  held, 
and  the  baron  is  no  other  than  over-lord,  or  superior,  of  the  politic  body. 

As  to  the  83Cond  point.  The  possession  was  nee  vi,  nee  clam,  nee  precario,  which,  by 
the  principles  of  the  Roman  law,  and  of  ours,  makes  prescription  in  cases  of  servitude, 
as  presuming  a  title  by  grant  or  otherways,  though  after  long  possession  the  evidence 
be  lost.  And  in  this  a  servitude  of  pasturage  goes  hand  in  hand  with  a  servitude  <rf 
dry  multure,  and  with  many  other  servitudes  :  long  possession  of  a  servitude  of  dry 
multure  presumes  a  title,  though  now  lost ;  as  no  man  will  pay  dry  multure  voluntarily. 
In  the  present  case,  the  immemorial  possession  of  such  a  large  pasturage  will  never 
be  interpreted  voluntatis  of  the  proprietor,  but  necessitatis.  In  this  view,  prescrip- 
tion of  a  common  pasturage,  stands  upon  the  footing  of  an  actual  grant  from  the 
proprietor  of  the  land  ;  and  [1826]  therefore,  whatever  arg^uments  can  be  moved 
against  the  prescriptibility  of  such  a  right  by  an  incorporation,  must  equally  con- 
clude, that  an  incorporation  cannot  acquire  such  a  servitude,  even  by  a  grant  from 
the  proprietor. 

A  title  upon  long  possession,  is  presumed  from  circumstances  less  pregnant  than 
those  mentioned.  It  is  established,  that  a  vassal  cannot  burden  his  fee  so  as  to  pre- 
judice the  superior  :  yet  servitudes  burdening  the  fee  by  prescription,  are  effectual. 
Why  ?  Because  of  the  superior's  consent,  inferred  from  suffering  possession  for  fortj* 
years  without  interruption.  Now,  if  a  superior's  consent  be  presumed  from  a  forty 
years'  possession  of  common  pasturage  upon  his  vassal's  property,  how  much  stronger 
must  the  presumption  be  when  the  possession  is  upon  his  own  property  ? 

It  was  added  for  the  pursuers,  that  they  have  charters  of  their  burgh  of  Dnnae, 
their  property,  cum  pertinentibu^  ;  which  is  a  sufficient  title  to  acquire  even  property 
by  prescription,  much  more  a  servitude  upon  property. 

Now,  as  to  the  particular  objections  in  their  order.  And  Imo,  It  was  objected, 
*'  That  the  town  of  Dunse  is  erected  into  a  burgh  of  barony  in  favour  of  the  baron; 
the  burgh  is  his  property,  and  any  servitude  acquired  to  the  burgh,  must  belong  to 
him,  and  not  to  the  inhabitant*,  to  whom  the  burgh  belongs  not." 

Answer  :  The  burgh  incorporated,  and  united  into  a  feudal  subject,  held  as  such 
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by  the  inliabitants,  must  be  distingtiislied  from  the  particular  houses,  yards,  &c., 
vhich  are  the  constituent  parts  of  the  burgh.  These  particular  houses,  yards,  &c., 
belong  to  Drammelzier ;  but  the  burgh,  qiM  incorporated  subject,  belongs  to,  and  is 
liekl  by  the  body-politic  ;  that  is,  it  belongs  to  them  as  far  as  the  use  and  possession 
({oes,  and  so  far  only  they  hold  it :  for  the  feudal  holding  is  not  confined  to  the  pro- 
perty of  land,  but  is  extended  to  burdens  upon  property,  witness  inf  ef  tments  in  security ; 
and  even  to  jura  incorporaliay  such  as  jurisdictions,  offices,  &c.  This  being  so,  nothing 
bars  the  inhabitants  of  Dunse,  to  acquire  such  a  servitude  to  their  own  town,  as  far 
as  their  interest  in  the  town  extends ;  just  as  a  tacksman  may  acquire  a  servitude 
to  his  possession,  of  which  he  has  the  benefit  while  his  tack  endures,  and  the  proprietor, 
when  tiie  tack  is  at  an  end. 

Objection  II.  A  corporation  such  as  that  of  Dunse,  erected  solely  for  merchandize, 
nanufactures,  Ac.,  cannot  acquire  property  or  servitude  by  prescription,  not  being 
the  end  for  which  they  were  erected  ;  and  an  example  was  given  of  the  new  bank. 

Answer  1.  A  burgh  is  nomen  universUatia  et  dignitatis  :  it  is  a  feudal  holding, 
implying  a  vassal  and  fee  ;  and  therefore  the  vassal  may  acquire  by  consent  or  pre- 
Bcnption,  as  well  as  any  other  proprietor.  Thus  it  was  found,  that  a  burgh  is  equi- 
valent to  a  barony,  so  as  even  to  acquire  salmon-fishing  by  prescription,  26th  January 
1665,  Heritors  of  Don  cofUra  Town  of  Aberdeen,  Stair,  v.  1,  p.  255,  voce  Salmon- 
FiSHDra ;  6th  December  1678,  Brown  coTitra  Town  of  Kirk-[1827]-cudbright,  Stair, 
V.  2,  p.  652,  voce  Prescription  ;  and  this  without  any  title  but  the  town's  charter, 
containing  a  clause  cum  pisciUionibtu  ;  upon  which  it  was  found,  that  such  a  clause 
granted  to  an  incorporation,  or  community  of  a  burgh,  with  immemorial  possession, 
18  Bufi&dent. 

Answer  2.  Though  Drummelzier,  and  not  the  incorporation,  were  the  vassal, 
according  to  the  supposition,  yet  such  an  incorporation  may  still  acquire  by  consent 
or  prescription.  By  consent  it  cannot  be  doubted ;  for  colleges,  universities,  hospitals, 
hok  property ;  banks,  qiui  such,  are  proprietors ;  and  even  this  incorporation  of 
Donse  hdds  property,  having  a  common  good,  as  above  set  forth  :  that  it  can  acquire 
by  prescription,  can  as  little  be  doubted,  because  prescription  rests  ultimately  upon 
consent.  Our  countrjonan,  Craig,  foresaw  no  difficulty  in  this  doctrine :  In  his 
Treatise  of  Feus,  1.  2,  dieg.  8,  §  33,  treating  of  common  pasturage,  he  has  these  words  : 
"  Haec  autem  pascua  vel  sunt  publica  vel  privata ;  pascua  autem  ea  sunt  publica, 
qnaa  sunt  alicujus  collegii  aut  universitatis ;  neque  tamen  promiscue  omnibus  .ea 
peimittenda,  sed  eis  qui  sunt  ejusdem  collegii  aut  universitatis."  'Tis  true,  that  this 
pasturage  can  only  be  a  personal,  not  a  real  servitude.     But  of  this  hereafter. 

Objection  III.  Pasturage  is  a  real  servitude,  which  presupposes  a  dominant  as 
well  as  a  servient  tenement.  But,  in  this  case,  the  body-politic  of  the  inhabitant* 
of  Dnnse  hold,  qua  such,  no  dominant  tenement  to  support  the  servitude. 

Answer  1.  The  dominant  tenement  is  the  burgh  of  Dunse,  erected  cum  omnibus 
et  singulis  terris,  cotagiis  et  tenementis,  domibus,  cedifidis,  hortis,  toftis,  croftis,  acris 
ejwdem,  et  singulis  aliis  suis  fertinen. 

Answer  2.  What  if  there  were  no  dominant  tenement  ?  If  a  college,  or  other 
incorporation,  can  acquire  such  a  right  by  consent,  they  may  also  acquire  it  by  pre- 
actiption,  as  above  observed.  Upon  this  supposition,  indeed,  it  will  only  be  a  personal, 
not  a  real  servitude  ;  but  though  a  right  is  not  a  real  servitude,  it  does  not  follow 
^t  it  can  be  nothing  at  all.  Personal  servitudes,  in  all  the  different  shapes  that  can  be 
contrived,  are  received,  and  well  known  in  our  practice  ;  and  the  instances  are  without 
number  of  their  being  acquired  by  prescription.  "  A  claim  was  sustained,  at  the 
instance  of  the  minister  of  Leith,  against  some  merchants  in  Edinburgh,  importers 
of  herring,  dry-fish,  &c.,  at  Leith  and  Newhaven,  to  pay  20  shillings  the  last  of  herrings, 
»nd  the  twentieth  part  of  killing  and  ling  ;  he  having  proved  forty  years  possession  of 
the  said  servitude  ;  10th  February  1666,  Minister  of  North  Leith  contra  Merchants 
ia  Edinburgh,"  Stair,  v.  1,  p.  354,  voce  Prescription.  "  One,  who  had  some  burgh 
Acres,  refusing  payment  of  the  second  minister's  stipend,  because  he  paid  his  whole 
teind  to  the  first  minister,  was  found  liable,  in  regard  that  the  heritors  of  the  burgh 
wres  had  been  in  use,  past  memory  of  man,  to  pay  the  second  minister's  stipend 
over  and  above  the  teind  paid  to  the  first  minister  ;  22d  July  1668,  Boswell  contra 
Town  of  Kirkcaldy,"  Stair,  v.  1,  p.  558,  voce  Prescription.  Again,  in  a  process 
against  feuers  holding  of  a  town,  concluding  against  them  to  bear  a  proportion  of  the 
private  stents  of  the  town,  "  the  Court  [1828]  sustained  immemorial  possession,  as 
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relevant  to  make  them  liable  in  time  coming,  though  their  charters  from  the  toi 
bore  a  feu-duty,  fro  omni  alio  onere  ;  14th  July  1674,  Town  of  Inverness  contra  F< 
of  Drakies,"  Stair,  v.  2,  p.  275,  voce  Prbscription.  This  case,  by  the  bye,  is  extrei 
similar  to  that  in  hand,  being  a  personal  servitude  acquired  to  a  community  by 
scription.  Upon  the  same  principle,  "40  years'  possession  was  found  to  give  right 
a  Sherifi  to  ride  a  fair,  and  to  exact  so  much  for  the  Sherifi-gloves,  and  for  the  priof 
of  the  best  staig  in  the  fair  ;  1 1th  July  1672,  Earl  of  Callender  contra  Town  of  Stirling,* 
Stair,  V.  2,  p.  99,  voce  Prescription  ;  18th  July  1665,  Douglas  contra  Town  of  Jei* 
burgh,  Newbyth,  MS.,  voce  Prescription.  The  Sheriff  of  Inverness  pursued  t 
dechirator,  that  he  had  right  to  three  days'  salmon-fishing  in  the  water  of  Ness  ondtf 
the  bridge,  every  summer,  as  a  casualty  of  his  Sheriffship,  which  was  sustained  upn 
40  years'  possession ;  for,  since  this  was  but  a  servitude  upon  fishing,  it  was  fooBd 
it  might  be  constituted  by  long  possession,  as  Sheriff-gloves  and  other  casnaltici 
of  offices  are  ;  13th  December  1677,  Earl  of  Murray  contra  Town  of  Inverness,  Stair, 
V.  2,  p.  579,  voce  Prescription.  These  and  many  more  that  may  be  given,  are  all 
of  them  examples  of  personal  servitudes  acquired  to  offices  and  communities,  bj 
prescription  alone.  At  the  same  time,  they  serve  as  an  additional  answer  to  tlw 
second  objection  :  Here  we  have  communities  acquiring  servitudes  by  prescription^ 
though  not  the  end  for  which  they  were  erected  ;  and  here  we  have  servitudes  acquired 
to  offices  by  prescription,  though  less  connected  with  these  offices,  than  conmum 
pasturage  is  with  the  community  of  a  town. 

Objection  IV.  Supposing  there  were  no  dominant  tenement,  yet  this  real  serri' 
tude  cannot  be  acquired  by  prescription,  not  being  of  that  nature  to  be  tUUe  fradw^ 
which  is  the  characteristic  of  a  real  servitude. 

Answer  1.  Properly  speaking,  no  servitude  is  useful  to  the  prcBdiunij  but  to 
the  proprietor  of  the  'prcBdium,  But  more  directly,  whatever  may  be  the  notion  of 
the  Roman  lawyers,  from  whom  this  objection  is  borrowed,  neither  reason  nor  latei 
writers  are  so  strict  in  the  definition  of  a  real  servitude.  It  is  enough,  if  it  can  be 
a  pertinent  or  accessory  of  jbhe  prcsdium  dominans,  so  as,  in  the  main,  to  make  it 
prostiosiiM.  Thirlage,  which  is  a  most  proper  servitude,  is  a  good  example,  which 
makes  the  miln  prcetiositts,  but  in  no  proper  sense  can  be  said  to  be  utile  prcedio. 

Answer  2.  Though  the  objection  should  be  sustained  to  take  this  claim  oft  the 
footing  of  a  proper  real  servitude,  it  will  still  be  a  good  personal  servitude  ;  and,  if 
so,  it  must  be  effectual  as  long  as  the  person  or  community  subsists  ;  and  also  must 
be  efEectual  against  purchasers  ;  because,  though  but  a  personal  servitude,  it  is  how- 
ever a  real  right. 

Objection  V.  If  such  a  servitude  be  sustained,  it  will  be  inexplicable.  The  extent 
of  real  servitudes  is  in  proportion  to  the  extent  of  the  dominant  tenements ;  but  here 
there  is  no  dominant  tenement  whereby  to  measure  the  extent  of  this  real  servitude. 

[1829]  Answer  1.  Esto  a  servitude,  upon  which  there  has  been  possession  past 
memory  of  man,  were  attended  with  this  difficulty,  it  will  not  follow  that  a  right 
so  well  established  must  be  cut  down  in  toto  :  What  else  upon  that  supposition  can 
follow,  but  that  the  pursuers  should  be  continued  in  their  possession  as  formerly. 
Craig,  in  the  fore-mentioned  place,  upon  this  very  question,  has  the  following  words: 
"  Si  nihil  in  pastura  constituenda  cautum  sit,  tunc  aut  proportionibus  fundoruin, 
quibus  pascua  coheerent,  exerceri  debent ;  aut  ex  usu  et  consuetudine  praescripta  in 
communibus  pascuis,  pascendi  modus  potest  prsescribi."  Here  he  gives  his  opinion, 
and  a  very  just  one,  both  where  there  is  a  dominant  tenement  to  measure  the  extent 
of  the  servitude,  and  where  there  is  no  dominant  tenement ;  having  his  eye  upon 
the  case  mentioned  by  him  immediately  above,  of  a  common  pasturage  belonging  to 
a  college  or  university,  or  such  an  one  as  this  in  dispute. 

Answer  2.  This  servitude  is  by  no  means  inexplicable,  at  least  quoad  the  defender 
and  the  neighbouring  heritors :  The  extent  of  the  servitude  is  fully  and  distinctly 
ascertained  by  the  proof.  And,  therefore,  were  there  a  division  of  the  commonty, 
by  act  of  Parliament,  the  pursuers  would  be  entitled  to  a  share  of  the  commonty, 
in  proportion  to  their  extent  proved.  It  is  a  different  question,  were  a  division  to 
be  instituted  among  the  inhabitants  themselves.  What  share  should  fall  to  each  of 
them  ?  But  in  this  the  defender  has  no  concern.  At  the  same  time,  it  is  believed 
such  a  question  can  never  occur,  there  being  no  law  extant  for  dividing  the  common 
property  or  servitudes  belonging  to  a  burgh  or  body-politic. 

''  Found,  That  the  erecting  Dunse  into  a  burgh  of  barony,  doth  not  afford  a  title 
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to  acquire  a  servitude  of  pasturage  by  prescription.  In  the  same  cause  it  was  found, 
tiiat  tne  inieftment  of  a  house,  with  or  without  a  yard,  is  a  sufficient  title  to  prescribe 
ft  aervitade  of  pasturage,  24th  November  1732."  See  Servitude.  See  Prescrip- 
WON.  Rem.  Dec.  v.  2,  No.  4,  p.  6. 


No,  3.  [1838]  Jack  v.  The  Town  of  Stirling.    January  27, 1681. 

The  old  council,  yearly,  at  Michaelmas,  must  chuse  a  new  council ;  but  the  major 
part  only  need  be  changed.  These  two  councils,  with  the  deacons  of  the  trades, 
elect  the  Provost  and  Bailies,  dean  of  guild,  treasurer,  and  all  officers  within 
burgh.  No  person  can  continue  to  hold  any  of  these  offices,  except  that  of 
councillor,  for  more  than  two  years. 

Bailie  Jack,  and  other  Bailies  and  burgesses  of  Stirling,  pursue  a  declarator 
against  Robert  Russell,  present  Provost,  and  other  Magistrates  of  the  town,  that 
they  had  done  wrong  in  perpetuating  themselves  in  the  magistracy,  and  have  not 
obflerred  the  order  of  election  prescribed  by  act  of  Parliament  1469,  cap.  29,  and 
Parhament  1487,  cap.  108,  and  Parliament  1503,  cap.  80,  nor  yet  the  custom  of  the 
burgh,  whereby  the  guildry  did  yearly  offer  seven  persons  to  be  of  the  new  Council ; 
which  the  Council  was  accustomed  to  accept ;  but  of  late  they  picked  out  only  one 
or  two,  by  which  this  provost  has  been  eight  years  continued  ;  and  the  whole  Council 
is  made  up  of  his  near  relations,  whereby  the  common  interest  of  the  burgh  is  mis- 
managed, and  their  common  good  set  in  tack,  or  collection,  without  roup,  to  the 
Provost's  son,  who  is  also  made  overseer  of  the  hospital,  having  a  considerable  rent 
of  8000  merks  yearly ;  whereas  by  act  of  Parliament  1593,  the  common  goods  of 
bnrghs  are  only  ordained  to  be  set  yearly  by  roup. — The  defenders  alleged,  Imo, 
That  the  statutes  founded  upon  were  in  desuetude,  and  that  the  several  burghs  in 
the  kingdom   had,  by  prescription,  their   different   customs  settled,  that  neither 
justice  nor  policy  would  allow  to  be  altered.     2do,  These  acts,  though  in  vigour,  do 
not  import  that  no  person  can  be  continued,  by  the  new  election,  in  the  Magistracy 
or  Council,  but  only  that  one  election  should  not  be  for  more  years,  but  a  free  election 
should  be  every  year.     3tio,  This  town  hath  a  special  set  produced,  bearing,  the 
Comicil  to  consist  of  fourteen  merchants  and  seven  tradesmen.     4to,  There  is  pro- 
duced an  act  of  the  Council  of  Stirling,  That  Magistrates  shall  continue  to  be  elected 
for  no  more  than  two  years  together  ;  and  that  all  councillors,  at  their  election,  swear 
never  to  alter  the  same  ;  which  excludes  the  clamour  of  perpetuating  the  same  persons 
in  office. — The  pursuers  answered.  That  desuetude,  or  prescription,  cannot  operate 
against  the  laws  established  for  the  common  good  of  the  kingdom,  but  only  against 
the  lights  of  private  persons ;  and,  therefore,  these  laws  are  so  oft  renewed  by  several 
kings,  for  the  common  good  of  all  the  burghs,  and  whole  kingdom,  founded  upon 
the  nature  of  the  incorporation  of  burghs,  being  a  society  of  merchants  and  trades- 
men; and  having  a  common  good,  and  government  of  the  society,  it  is  inconsistent 
therewith,  that  a  few  persons  should  inhance  the  whole  power,  and  perpetuate  thera- 
selvea;  but  that  they  ought  to  be  changed,  that  they  may  be  made  countable  to  their 
successors  in  the  office.     And,  as  to  the  set  of  this  town,  by  the  Convention  of  Burghs, 
oi  fourteen  merchants  and  seven  tradesmen,  that  only  determines  the  proportion  of 
merchants  and  trades,  but  says  nothing  as  to  the  manner  of  the  election  of  the  Council 
or  Magistrates.     And,  as  to  the  biennial  act,  it  was  only  done  pendente  processu,  and 
^  not  exclude  the  perpetuating  of  the  same  faction,  unless  the  order  be  observed, 
prescribed  by  the  acts  of  Parliament,  That  the  old  Council  should  choose  the  new,  and 
that  both  these,  and  the  deacons  of  crafts,  or  one  out  of  each  craft,  [1839]  should  name 
the  Magistrates  yearly  :  Which  necessarily  imports,  that  the  whole  Magistrates  and 
whole  Council  must  be  changed  yearly,  otherwise  the  old  Council  may  elect  them- 
selves to  be  the  new,  or  alter  only  a  member  or  two  ;  but  the  act  bears,  That  the  Council 
and  whole  officers  shall  be  changed  yearly. 

The  Lords  repelled  the  defence  of  desuetude  and  prescription,  and  found  the 
statutes  founded  on,  not  concerning  private  right,  but  the  public  good  of  the  kingdom, 
to  stand  in  vigour ;  and,  therefore,  ordained  the  old  Council,  yearly,  at  Michaelmas, 
to  choose  a  new  Council ;  but  found,  that  it  did  not  import  that  every  person  in  tlio 
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Council  should  be  changed,  but  that  the  major  part,  at  least,  should  be  chan^ 
viz.  seven  merchants  and  four  tradesmen  ;  and  that  these  two  Councils,  with  1 
deacons  of  the  trades  that  were  already  constitute  in  deaconries,  should  elect  i 
Provost  and  Bailies,  Dean  of  Guild,  Treasurer,  and  all  officers  within  burgh,  oc 
prehending  the  overseers  and  masters  of  the  hospital ;  but  that  no  person  sha 
continue  to  be  Provost,  Bailie,  Treasurer,  Dean  of  Guild,  or  other  officers  witi 
burgh,  except  councillors,  more  than  two  years ;  and  that  all  the  common  good  ( 
the  town  and  hospital  should  be  set  yearly  by  roup.    See  Community. 

Fd.  Die,  V.  1,  p.  117.    Stair,  v.  2,  p.  844. 


No.  8.    [1842]  James  Anderson  and  other  Burgesses  of  Wick  v.  Magistrate, 

February  17, 1749. 

None  but  those  who  are  resident  can  be  elected  bailies  ;  but  it  is  not  necessary  tliat 
the  provost,  or  any  of  the  councillors,  be  resident  burgesses. 

The  town  of  Wick  was  erected  into  a  royal  burgh  by  a  charter  from  the  Crown, 
anno  1589,  containing  regulations  for  electing  the  magistrates  and  council,  in  the 
following  words  :  "  Cum  speciali  et  plenaria  potestate  liberis  inhabitantibus  et  burgen- 
sibus  dicti  burgi,  et  suis  successoribus  in  futurum,  cum  expresso  avisamento  et  con- 
sensu dicti  nostri  consanguinei  Oeorgii  Comitis  de  Caithnes  et  ejus  haeredum  et  sticccj- 
sorum,  et  non  aliter,  seu  alio  modo,  pr^epositum  et  quatuor  bailivos,  dicti  burgi  incolai 
seu  inhabitatores,  una  cum  thesaurario,  gildse  -  decano,  consulibus,  burgensibta, 
serjeandis,  aliisque  officiariis  necessariis,  intra  dictum  burgum,  pro  gubematione 
ejusdem,  faciendi,  eligendi,  constituendi,  et  creandi,  eosque  toties  quoties  expediens 
videbitur,  pro  causis  rationalibus  deponendi." 

Certain  burgesses  of  the  town  finding  a  deviation  from  the  charter  in  the  later 
practice,  and  new  regulations  established  by  a  set  of  the  town  made  by  the  royal 
burghs,  anno  1716  ;  and  apprehending  that  this  set  tended  to  establish  a  foreign 
interest  within  the  town,  brought  a  process  of  declarator,  for  asserting  the  inde- 
pendency of  their  town,  and  for  restoring  their  form  of  government  to  its  original 
standard.  The  conclusions  of  the  declarator  are  :  Imo,  In  general.  That  the  charter 
of  erection  1589  containing  regulations  for  electing  the  magistrates  and  town  council 
ought  to  be  found  and  declared  the  rule,  and  that  the  set  made  by  the  royal  burghs, 
anno  1716,  ought  to  be  declared  of  no  force,  so  far  as  it  differs  from  the  charter.  2do, 
In  particular.  That  no  person  should  be  entitled  to  elect  or  be  elected  a  magistrate 
or  councillor  but  burgesses  and  inhabitants,  in  terms  of  the  charter. 

The  answer  to  the  first  conclusion  was,  That  the  old  form  of  popular  election, 
universal  in  Scotland,  was  justly  altered  by  the  act  29th,  Parliament  1469,  becanae 
of  the  difficulties  and  confusion  attending  such  elections ;  an  aristocratical  form  of 
election  being  introduced  in  place  of  the  democratical,  by  appointing  the  old 
council  to  chuse  the  new  :  That  the  charter  1589,  though  granted  long  after  the 
alteration,  was  probably  made  out  by  inadvertency  in  the  old  stile :  [1843]  Th** 
the  set  1716,  by  the  Convention  of  burghs,  proceeding  upon  the  known  inconvcni- 
encies  of  popular  elections,  was  an  alteration  for  the  benefit  of  the  town,  no  great 
deviation  from  the  charter,  and  agreeable  to  the  spirit  of  our  law,  as  it  now  stands ; 
and  therefore  that  this  set  must  be  the  rule,  as  the  Convention  of  burghs  is  authorised 
to  make  regulations  about  this  matter. 

To  the  second  conclusion,  it  was  answered  with  regard  to  the  electors,  That  though 
an  honorary  burgess,  merely  qua  such,  ought  not  to  be  admitted  to  a  vote ;  yet 
honorary  burgesses,  who  have  property  in  the  town,  are  entitled  to  be  electors,  both 
by  the  charter  and  by  constant  practice,  though  they  may  not  be  inhabitants  :  That 
these  persons  are  also  qualified  tx)  be  elected,  especially  Sinclair  of  Ulbster,  of  whom 
the  town  holds  most  of  its  property,  and  to  whom  they  pay  a  considerable  feu-dnty; 
and  that  country  gentlemen  who  have  property  in  the  town,  are  perhaps  more  inter- 
ested and  better  qualified  to  promote  its  welfare  than  many  of  the  inhabitants: 
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Th*t  whatever  reason  there  may  be  for  the  bailies  being  burgesses  and  inhabitants, 
vho  must  constantly  attend  the  dispensing  of  justice,  there  is  no  such  necessity  that 
the  provost  should  be  a  burgess  or  residenter  :  That  in  fact  a  practice  has  prevailed 
in  most  of  the  small  burghs  of  the  kingdom,  of  chusing  country  gentlemen  to  be 
provosts ;  and  that  this  practice  is  autiiorised  by  a  judgment  of  the  House  of  Lords 
in  the  case  of  Dumbarton,  19th  February  1735  :  And  lastly,  as  to  the  councillors, 
that  neither  the  words  of  the  charter,  the  practice  of  other  burghs,  nor  reason,  require 
that  they  be  inhabitants. 

The  pursuers  repUed  to  the  first,  Where  a  royal  burg^  is  erected  without  prescrib- 
ing a  form  of  government,  or  where  the  form  of  government  is  doubtful,  by  uncertain 
practice,  it  is  the  province  of  the  Convention  of  burghs  to  adjust  differences,  and  to 
ascertain  the  form  of  government  by  a  writing  called  a  set.  But  the  Convention 
of  burghs  have  no  power  to  alter  a  set  prescribed  by  the  King,  more  than  to  deprive 
a  royal  burgh  of  any  of  its  rights  and  privileges.  Nor  is  there  any  pretext  of  an  estab- 
lished usage  or  practice,  past  memory  of  man,  contrary  to  the  charter  of  erection. 
We  find  the  popular  election  of  magistrates  was  the  form  so  late  as  the  1708  ;  which 
no  doubt  continued  till  it  was  altered  by  the  set  1716.  And  this  alteration  was 
not  only  made  without  any  proper  authority,  but  was  really  a  partial  and  unjust 
deed  by  the  Convention  of  burghs,  founded  upon  a  false  and  affected  narrative  of 
uncertainty  in  the  form  of  election,  brought  about  by  the  influence  of  the  Earl  of 
Breadalbane,  without  so  much  as  allowing  the  town  to  be  heard  for  its  interest ; 
aod  calculated  to  put  the  government  of  the  burgh  in  the  hands  of  the  Earl,  and  of 
Sinclair  of  Ulbater,  who  derives  right  from  him. 

As  to  the  second  conclusion,  it  is  extremely  clear,  from  the  charter,  that  none 
have  right  to  vote  but  liberi  inhabitarUes  et  burgenses ;  and  that  none  are  qualified  to 
be  of  the  magistracy  or  council,  but  the  same  liberi  inhabitanUs  et  burgenses.  The 
defenders  admit  this  so  far,  as  that  an  honorary  burgess  is  not  qualified  to  elect  or  be 
elected ;  and,  consistently  with  this  admission,  how  they  can  [1844]  plead  for  country 
gentlemen,  whatever  property  they  may  have  in  the  town,  if  neither  inhabitants  nor 
burgesses,  is  what  the  pursuers  cannot  comprehend.  Nay,  the  defenders  further  admit 
authority  of  the  charter  to  exclude  any  from  being  baiUes  but  burgesses  and  inhabi- 
tants ;  and  yet,  with  the  same  breath,  they  insist  that  a  stranger  may  be  provost, 
though  the  charter  makes  no  distinction  betwixt  the  quaUfications  of  provost  and 
bailies.  And  it  is  of  no  consequence  what  may  be  the  custom  of  other  burghs,  when 
this  burgh  has  its  privileges  upon  the  express  condition  of  chusing  no  man  for  provost 
but  a  burgess  or  inhabitant ;  and  the  same  regulation  is  laid  down  with  regard  to 
all  the  other  office-bearers,  and  also  with  regard  to  the  councillors. 

As  to  the  judgment  of  the  House  of  Lords  in  the  case  of  Dumbarton,  the  puisueis 
ssT  that  that  judgment  is  not  applicable  to  the  present  case.  It  was  a  reduction 
of  an  election  upon  this  ground,  that  a  country  gentleman  was  chosen  provost,  who 
was  disqualified  by  the  statute  law  of  the  kingdom.  The  election  being  reduced  by 
this  Court,  the  judgment  was  reversed  by  the  House  of  Lords  upon  the  following 
ground,  that  a  contrary  usage  had  prevailed  so  far  against  the  statutes,  as  put  the 
town  in  bona  fide  to  elect  a  stranger  for  a  provost ;  and  therefore  that  this  particular 
election  ou^t  to  be  sustained,  leaving  the  statutes  to  have  their  full  force  in  time 
coming ;  which  was  really  doing  no  more  than  what  the  Court  of  Session  has  done 
in  this  very  case,  by  sustaining  the  elections  of  this  town  for  the  years  1745  and  1746, 
being  m  ^pofsessorio  ;  reserving  to  the  pursuers  to  ascertain  the  form  of  election  in 
time  coming  by  a  declarator,  as  accords ;  nor  more  than  what  they  have  done  in 
many  similar  cases,  by  sustaining  informal  sasines  and  executions,  upon  the  force  of 
consuetude ;  but  declaring  all  such  informal  deeds  to  be  null  in  time  coming,  and 
making  acts  of  sederunt  to  that  purpose. 

It  was  further  observed,  that  the  charter  of  erection,  confining  the  privilege  of 
bearing  oflRce  within  this  burgh  to  burgesses  and  inhabitants,  particularly  with  regard 
to  the  provost  and  bailies,  was  no  singular  regulation,  but  copied  from  the  public 
law  of  the  kingdom.  It  was  an  old  sore,  distressful  to  the  royal  burghs,  especially 
to  the  meaner  sort,  that  they  were  constantly  laid  open  to  their  powerful  neighbours, 
noblemen  and  gentlemen ;  who,  grasping  at  power  and  profit,  wanted  to  get  the 
government  into  their  own  hands.  An  ample  remedy  was  provided  for  this  sore 
bv  the  act  26th,  Parliament  1535 ;  an  effectual  remedy  at  this  day,  when  judges 
take  care  to  put  it  in  execution.     The  act  proceeds  upon  this  narrative,  "  That  the 
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royal  burghs  are  impoverished  and  almost  ruined  by  the  disuse  of  merchandiie», 
occasioned  by  electing  strangers  for  magistrates,  who  consume  the  common-good 
the  burgh,  and  aim  at  nothing  but  their  own  profit :  Therefore  enacted,  that  uo  m 
in  time  coming  be  chosen  provost,  bailie,  or  alderman,  but  an  honest  substantid! 
burgess,  who  is  a  merchant  or  indweller  within  the  burgh."  And  this  statute  ' 
renewed  and  enforced  by  the  act  8th,  Parliament  1609. 

The  only  answer  that  can  be  given  to  the  charter  of  erection,  and  to  the  statotee 
supporting  it  is,  that  a  contrary  custom  has  prevailed  through  most  of  tkft 
[1846]  ToyeA  burghs  in  Scotland,  and  in  the  town  of  Wick  in  particular,  of  electii^ 
strangers  to  be  provosts.  But  supposing  this  to  be  the  fyot,  which  is  not  admitted.; 
the  pursuers  can  find  no  foundation  for  giving  a  practice,  however  long  continiiedi 
the  effect  of  altering  or  annulling  that  very  charter  upon  which  the  being  of  the  inoor* 
poration  is  founded  :  If  it  be  in  force  as  to  any  one  particular,  it  must  be  totally  in  foree. 
And  as  the  inhabitants  of  the  town  of  Wick  have  no  power,  even  by  consent  of  tlM 
whole  incorporation,  to  alter  one  article  of  their  charter  of  erection ;  no  practice  of 
theirs  can  have  that  efEect,  which  at  best  is  but  an  implied  consent. 

And,  as  to  the  statutes  now  mentioned,  the  pursuers  say,  that  laws  touching  ths* 
public  police  go  not  into  desuetude  :  Some  of  our  best  authors  are  of  that  opinion; 
and  the  Court  of  Session  was  of  that  opinion,  in  the  decision  observed,  No.  3,  p.  1838^ 
27th  Jan.  1681,  Jack  contra  Town  of  Stirling.  But,  be  this  as  it  may,  one  thing  is 
certain,  ttiat  no  contrary  practice  has  been  specified,  to  infer,  that  the  statutes  ui^er  . 
consideration  are  in  desuetude.  And,  because  this  proposition  is  of  consequence  to 
the  nation  in  general,  as  well  as  to  the  pursuers  in  particular,  the  following  considers* 
tions  are  suggested  : — There  are  but  two  ways  by  which  a  statute  can  be  abrogated; 
one  is  by  a  posterior  statute,  the  other  by  a  contrary  custom,  inconsistent  with  the 
statute,  consented  to  by  the  whole  people  ;  for,  if  custom  have  the  same  force  witii 
a  statute  to  make  law,  custom  must  have  the  same  force  with  a  statute  to  unmake 
law,  or  to  unmake  a  statute.  When  we  say,  therefore,  that  a  statute  is  in  desuetude, 
the  meaning  is,  that  a  contrary  universal  custom  has  prevailed  over  the  statute; 
and  so  much  is  implied  in  the  very  term  desuetude. 

So  far  the  matter  is  clear  ;  the  difficulty  lies  only  in  the  application  of  the  doctrine 
to  particular  cases,  and  in  specifying  such  an  universal  contrary  custom  as  to  have 
the  force  of  a  new  law  ;  which  will  be  readily  sustained  in  some  cases,  and  with  diffi- 
culty in  others.  Statutes  which  have  lost  their  utility,  by  change  of  manners  ami 
circumstances,  will  very  readily  go  into  desuetude,  and  the  allegation  of  a  contraiy 
practice  will  be  readily  admitted  without  much  proof :  Nay,  it  will  be  presumed 
without  proof ;  for  example.  Who  is  it  that  doubts  of  the  following  statutes  \mn% 
antiquated  and  in  desuetude,  viz.  the  act  122d,  Parhament  1581,  prohibiting  horses 
to  be  kept  at  hard  meat  from  the  15th  May  till  the  15th  October ;  the  act  116tli, 
Parliament  1581,  obliging  landed  gentlemen  to  reside  at  their  country-seats  under  a 
penalty  ;  the  act  84th,  Parliament  1426,  obliging  all  men  going  beyond  seas,  to  take 
their  bills  of  exchange  from  bankers  within  the  country  ;  the  act  144th,  Parliament 
1436,  that  hone  be  found  in  taverns  after  nine  at  night,  &c.  These,  and  such  like 
statutes,  however  useful  when  made,  have  lost  all  their  utility  by  change  of  manneis 
and  circumstances,  and  would  be  considered  at  present  as  so  many  idle  restraints 
upon  the  liberty  of  the  subject ;  and  desuetude  will  be  presumed  from  the  nature 
of  the  thing,  without  necessity  of  any  direct  evidence. 

[1846]  But  statutes  that  are  beneficial  to  the  lieges  at  present,  as  much  as  when 
enacted,  require  a  very  special  allegation  of  an  universal  contrary  custom  to  prove 
them  to  be  in  desuetude.  Their  utility  will  always  be  a  presumption  in  their  favour ; 
and,  therefore,  instances,  however  numerous,  of  their  being  encroached  upon,  will 
be  just  so  many  instances  of  illegal  practice.  To  come  to  particulars  :  There  is  a 
statute  prohibiting  members  of  the  College  of  Justice  to  purchase  pleas,  which  cer- 
tainly deserves  to  be  in  eternal  observance.  Let  us  suppose,  that  by  the  relaxation 
of  discipline,  such  purchases  had  become  frequent  and  general ;  the  custom  no  doubt 
might  excuse  from  the  penalty,  as  introducing  a  sort  of  bona  fides  ;  but,  would  the 
Court  find  the  statute  in  desuetude,  upon  specifjang  endless  deviations  for  a  consider- 
able space  of  time  ?  The  Court  would  certainly  give  no  such  judgment ;  because 
particular  instances,  however  numerous,  can  never  comprehend  the  whole  people, 
or  the  bulk  of  them.  The  Court,  as  in  similar  cases,  would  sustain  such  purchases 
in  prfPterifum  ;  but  would  declare,  perhaps  by  an  act  of  sederunt,  that  they  will  put 
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the  law  in  execution  in  time  coming.  And  they  would  do  the  same  with  regard  to 
their  own  acts  of  sederunt,  prohibiting  agents  to  be  factors  upon  bankrupt  estates, 
and  appointing  rankings  to  go  before  sales,  if  these  salutary  acts  were  broke  in  upon 
by  any  general  practice  to  the  contrary.  There  is  a  statute  discharging  the  pulling 
Bent  growing  upon  sand-hills  at  the  sea-shore.  This  statute  can  never  go  into  desue- 
tude :  for  even  ten  thousand  instances  of  a  practice  contrary  to  the  statute,  would  be 
eonsideredas  so  many  transgressions  deserving  punishment,  and  not  to  be  countenanced 
so  far  as  to  abrogate  the  law. 

And  this  in  effect  comes  to  the  same  with  what  is  said  by  writers  upon  the  English 
law,  which  gives  as  strong  an  effect  to  custom  as  the  laws  of  this  or  any  other  country 
do.  The  doctrine  is  laid  down  in  the  following  words  :  "  But  every  custom  which 
appears  to  have  been  unreasonable  in  itself,  as  being  against  the  good  of  the  common- 
wealth, or  injurious  to  a  multitude,  though  beneficial  to  particular  persons,  is  void ; 
nor  can  any  continuance  of  such  a  custom  give  it  a  sanction,  or  make  that  good  which 
was  void  in  its  creation." 

But,  to  prevent  mistakes,  the  pursuers  must  observe,  that  though  salutary  statutes 
can  scarce  be  annulled  totally  by  disuse,  they  will  yield  to  private  rights  established 
by  prescription,  or  by  immemorial  possession.  The  statute  1465,  discharging  heritable 
offices  to  be  granted,  being  introduced  in  favour  of  the  Crown,  may  certainly  go  into 
desuetude,  by  numberless  instances  of  heritable  offices  granted  contrary  to  the  statute  ; 
for  the  crown,  as  well  as  a  private  person,  may  renounce  a  benefit  introduced  in  its 
own  favour,  and  so  many  repeated  instances  may  be  justly  considered  as  a  virtual 
renunciation.  But  let  us  suppose  that  the  statute  was  introduced  for  the  good  of 
the  pubUc  :  Upon  that  supposition,  the  numberless  grants  of  heritable  offices  must 
be  considered  as  so  many  transgressions  of  the  pubUc  law,  which  will  not  infer  that 
the  law  is  in  desuetude.  Yet,  as  to  the  partictdar  grants  made  by  the  crown,  there 
is  little  doubt  but  they  may  be  secured  by  prescription,  or  by  immemorial  possession. 

[1847]  To  apply  these  considerations  to  the  present  case,  the  two  statutes  confining 
the  privilege  of  bearing  the  office  of  provost,  bailie,  or  alderman  within  burgh,  to 
merchants  who  dwell  within  the  burgh,  are  at  present  as  necessary  to  the  well-being 
of  the  royal  burghs,  as  when  they  were  made.  And  the  grievance  complained  of  in 
the  preamble  to  the  first  of  these  statutes,  would  be  as  sorely  felt  by  the  burghs  at 
present  as  ever,  if  an  universal  practice  were  introduced  and  supported  contrary 
to  these  statutes.  All  the  instances  then  that  can  be  specified,  of  country  gentlemen 
elected  provosts  of  burghs,  were  they  more  numerous  than  they  are,  cannot  be  con- 
sidered m  any  other  light,  than  as  so  many  encroachments  upon  the  public  law,  which 
can  never  imply  any  thing  Uke  an  universal  consent,  even  of  the  royal  burghs,  to  pass 
from  the  benefit  of  the  statutes  ;  especially  as  many  instances  that  can  be  given, 
must  he  mixed  with  more  frequent  instances  of  burgesses  being  chosen  provosts,  &c. 

But  there  is  more  to  be  said  against  the  relevancy  of  such  instances.  Supposing 
a  stranger  is  chosen  provost  without  opposition,  and  consequently  with  the  presumed 
consent  of  the  whole  community ;  this  instance,  and  many  such,  do  really  prove 
no  more,  but  that  the  burgh,  upon  some  view  of  benefit  from  the  person  elected  provost, 
has  been  willing  to  dispense  with  its  privilege  upon  that  occasion.  And  the  dispensing 
with  a  privilege  upon  particular  occasions,  will  never  infer  a  passing  from  the  privilege 
altogether ;  for  it  is  inherent  in  the  very  nature  of  a  privilege,  that  it  may  be  exercised 
or  forbom  at  the  pleasure  of  the  party  privileged.  And,  as  the  instances  are  few, 
of  reducing  an  election  of  Magistrates,  because  a  stranger  is  chosen  provost,  this  is 
legal  evidence  that  the  bulk  of  the  instances  where  strangers  are  elected  provosts, 
must  have  been  by  consent  of  the  whole  community ;  which  proves  just  nothing 
at  all.  Such  instances  cannot  bar  that  burgh,  nor  any  other  burgh,  from  exerting 
their  privilege  afterward,  of  being  governed  by  their  own  inhabitants  as  magistrates. 

Thus  then  the  case  stands.  Instances  of  strangers  being  chosen  provosts  of 
hnrghs,  by  consent  of  the  whole  community,  however  numerous,  cannot,  in  the  nature 
of  tie  thing,  bar  a  bur^h,  or  any  single  burgess  within  burgh,  from  exerting  the  privi- 
lege in  any  future  election,  by  objecting  to  the  nomination  of  a  stranger  to  be  provost ; 
and,  if  the  objection  be  once  made,  and  brought  before  this  Court,  it  ought  to  be 
stutained.  But,  at  the  worst,  supposing  these  instances  to  be  considered  as  a  sort 
of  cnstom  established  contrary  to  the  law ;  yet  such  custom  ought  never  to  have 
any  weight,  except  as  to  bygones.  If  the  effect  be  given  to  it,  of  supporting  a  stranger 
^   provost  for  the  year  of  his  election  upon  a  bona  fides  acquired  by  custom  ;  this  is  the 
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utmost  effect  that  ought  to  be  given  it.  But  then,  as  such  custom  can  have  no  eSeel 
ad  ftttura,  it  can  never  stand  in  the  way  of  a  declarator  tending  to  regulate  the  electioq 
in  time  coming. 

And  what  strongly  supports  the  declarator  is,  that  there  can  be  no  jus  qwB9iivmi 
to  any  single  person  to  entitle  him  to  stand  up  in  opposition  to  it.  Ulbstei,  fai 
example,  though  he  and  his  father  have  been  frequently  chosen  provosts  of  [1848]  ^ 
burgh,  and  have  always  had  the  interest,  by  virtue  of  the  set  1716,  to  obtain  thenuehei 
or  their  minions  to  be  chosen  provost ;  yet  this  same  gentleman  has  acquired  no 
privilege,  whether  by  prescription  or  otherwise,  to  be  perpetual  provost  or  dictator 
of  this  burgh  :  Whatever  illegal  interest  he  may  have,  he  has  certainly  no  legal  intewal 
to  oppose  this  declarator,  more  than  any  other  gentleman  in  Scotland. 

*  Found,  that  in  the  election  of  a  provost  and  bailies,  resident  burgesses,  am 
heritors  being  also  burgesses,  though  not  resident,  have  a  right  as  electors,  and  nost 
others.  Found,  That  none  but  those  who  are  resident,  can  be  elected  bailies ;  bol 
that  it  is  not  necessary  the  provost,  or  any  of  the  councillors,  should  be  resideat 
burgesses." 

N.B,  The  judgment  concerning  the  councillors  proceeded  upon  this  ground, 
that  there  is  no  law  requiring  the  councillors  to  be  inhabitants.    See  Desuetude. 

Fol,  Die.  V.  3,  p.  99.    Rem.  Dec.  No.  103,  p.  192. 


No.  80.        [1981]  CoRPOBATioN  of  Wrights  of  Glasgow  v.  James  Crosse. 

March  8, 1765. 

A  freeman  may  be  employed  to  make  coffins,  for  behoof  of  an  undertaker  who  ia 

not  a  freeman. 

James  Crosse,  a  freeman  wright  of  Glasgow,  and  some  time  deacon  of  the  cor- 
poration, was  employed  by  Daniel  Miller,  an  unfreeman  wright,  to  make  two  coffiiu 
at  difEerent  times. 

Miller  had  the  direction  of  the  funerals  in  both  cases,  and  provided  all  the  articles 
wanted.  In  the  first  instance,  the  wood  of  the  coffin  was  got  from  Miller,  and  two 
of  his  servants  assisted  Crosse  in  making  it,  at  his  shop  in  the  city  of  Glasgow.  In 
the  second,  part  of  the  wood  was  brought  from  Miller's,  and  the  whole  work  performed 
by  Crosse  and  his  servant. 

[1962]  Upon  a  complaint,  the  magistrates  condemned  Croese  to  a  fine  of  100 
merks  as  guiltjr  of  a  breach  of  the  exclusive  privileges  of  the  corporation,  by  packing 
and  peeling  with  unfreemen. 

Crosse  having  suspended,  it  was  pleaded  for  the  chargers.  That,  as  Miller  was 
the  person  employed  to  furnish  the  coffins,  and  supplied  the  wood  for  that  purpose, 
so  the  intervention  of  Crosse  was  no  more  than  a  colour  to  enable  an  unfreeman  to 
work  with  impunity  within  the  liberties. 

Answered :  Miller  might  have  contracted  with  an  unfreeman  to  make  the  coffin, 
and  then  brought  it  into  the  city  ready  made  ;  so  that,  to  find  that  he  could  not  employ 
a  freeman  to  make  it,  would  be  to  the  manifest  hurt  of  the  corporation. 

Indeed,  the  furnishing  of  coffins  cannot  come  under  the  exclusive  privilege  of 
the  corporation  of  wrights.  A  wright  can  only  make  the  wooden  part ;  the  cuttine 
of  the  cloth  belongs  to  the  taylor  craft ;  and  the  preparing  of  the  nails,  screws,  and 
hammers,  belongs  to  the  craft  of  hammermen.  A  work  which  requires  the  inter- 
vention of  so  many  difEerent  crafts,  cannot  be  peculiar  to  any  one  corporation.  And, 
accordingly,  the  profession  of  undertakers  has  been  established,  whose  province  it 
is  to  take  the  whole  management  of  funerals,  to  employ  the  different  craftsmen,  and 
to  provide  every  necessary  article  ;  but  it  cannot  be  said  that  undertakers  are  bound 
to  enter  with  any  particular  craft. 

The  Lords  "  suspended  the  letters  simplioiter.^^ 

Nota.  It  was  objected,  in  the  beginning  of  the  proceedings,  that  the  corpora- 
tion had  not  produced  their  seals  of  cause ;  but  this  objection  was  passed  from,  it 
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leing  admitted  that  the  corporation  had  been  long  established  and  acknowledged 
to  such ;  so  that,  even  without  a  seal  of  cause,  their  privilege  would  be  supported 
%j  preflcription. 

P6r  the  Chargers,  Lockhart,  Cosmo  Oobdon. — Alt.  Mons'gomery,  Sib  Dav.  Dal- 
RYMPLE,  W.  Stewart, — Clerk,  Frinqle. 

C.  Ferguson.  Fac.  Col.  No.  7,  p.  209. 


Ko.  17.     [26]  Meiklejohn  and  Others  v,  Masterton  and  Others.    May  28, 1805. 

A  majority  of  a  corporation  must  be  present  to  constitute  a  legal  meeting,  where  no 
quorum  is  fixed  by  the  constitution  of  the  corporation. 

The  burgh  of  Culross,  formerly  a  burgh  of  barony,  was  erected  into  a  royal  burgh 
by  James  VI.  in  the  year  1588.  The  convention  of  burghs  in  1658,  named  Commis- 
sioners for  settling  the  number  and  quality  of  the  Town  Council,  which  was  fixed 
at  nineteen,  the  three  magistrates  included  ;  and  the  moderator  of  the  Town  Council 
was  to  have  two  votes  at  the  yearly  election,  in  the  [27]  event  of  an  equality  of  votes. 
Nothing  was  fixed  regarding  a  quorum,  or  the  number  necessary  to  constitute  a  legal 
meeting. 

One  of  the  Councillors  having  died,  and  the  Town  Council  being  thus  reduced  to 
eighteen,  a  meeting  was  called  for  the  28th  September  1803,  which  was  attended  by 
nine  members  of  the  Council,  including  Bailie  Masterton,  who,  by  the  custom  of  the 
burgh,  as  being  the  Magistrate  entitled  to  preside  at  that  meeting,  had  the  right  of 
giving  a  casting  vote,  in  case  of  equality.  The  other  nine  councillors  declining  to 
attend,  Masterton  and  his  friends  (being  in  one  interest,  and  with  his  right  of  giving 
a  double  vote  if  called  for),  conceiving  themselves  to  form  the  majority  of  the  Town 
Council,  proceeded  to  business. 

Upon  the  29th  September,  the  day  of  the  Michaelmas  election,  the  two  parties 
made  separate  elections  of  councillors ;  in  trying  the  merits  of  which,  it  was  neces- 
sary tx)  determine,  whether  the  meeting  held  on  the  28th  September,  was  a  legal 
meeting ;  because  if  it  was  a  legal  meeting.  Bailie  Masterton  had  a  right,  as  preses 
of  said  meeting,  to  take  the  chair  on  the  29th,  and  to  give  a  double  vote,  in  case  of 
eqiuHty,  in  chusing  the  preses  of  that  meeting  ;  whereas,  if  the  meeting  of  the  28th 
was  not  legal,  that  right  belonged  to  another  of  the  bailies,  Bailie  Meiklejohn,  as 
having  presided  at  the  immediate  preceding  meeting ;  and  upon  this  depended  the 
whole  after  steps  of  election,  the  two  parties  being  equal  in  point  of  numbers.  In 
support  of  the  objection,  that  ten  councillors  ought  to  have  been  present  at  the  meet- 
ing of  the  28th,  as  being  the  majority  of  the  corporate  body,  Meiklejohn  and  others, 
in  a  hearing  in  presence. 

Pleaded  :  In  all  corporations,  consisting  of  a  definite  number,  the  rule  is,  wheie 
nothing  determinate  is  fixed  in  the  constitution  of  the  burgh,  that  the  majority  of 
the  whole  body  must  be  present  to  form  a  legal  meeting.  It  never  can  be  supposed, 
that  any  number,  however  reduced  the  members  of  the  corporation  may  be,  shall  be 
sufficient  for  the  purposes  for  which  the  charter  was  granted  ;  and  that  the  survivors, 
hy  refusing  to  fill  up  the  vacancies  as  they  happen,  might  monopolize  the  whole 
government  of  the  burgh  to  themselves.  In  all  cases,  to  do  a  corporate  act,  the 
major  part  of  the  members  must  be  present ;  29th  July  1747,  Mason  and  others  v. 
Magistrates  of  St.  Andrews,  No.  20,  p.  1271  ;  24th  December  1803,  Macnab  v.  Martin, 
ApPEiroix,  Part  I.,  wee  Appeal,  No.  2 ;  25th  June  1792,  the  King  v.  Bellringer,  Term. 
Rep.  iv.  p.  810  ;  6th  May  1795,  the  King  v.  Miller,  Term.  Rep.  vi.  p.  268. 

Answered  :  In  a  corporate  body,  where  the  charter  is  silent  regarding  a  quorum, 
it  is  expedient  and  necessary  that  all  acts  of  administration  should  be  effectual,  if 
done  by  any  number  lawfully  assembled,  provided  due  premonition  has  been  given 
to  the  rest ;  Bacon's  Abr.  voce  Corporation  ;  Kyd  on  Law  of  Corporations,  vol.  i.  p. 
422;  1741,  Attorney-General  v.  Davy,  Atken's  Reports,  p.  212.  But  even  if  the 
presence  of  a  majority  of  the  corporation  were  required  to  do  a  corporate  act,  this 
can  only  be  a  majority  of  the  existing  members.    It  seems  preposterous  to  maintain, 
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that  the  major  part  of  a  body,  [28]  which  does  not  exist,  shall  be  requisite  to 
a  legal  meeting  ;  it  can  only  be  a  majority  of  those  who  in  reality  compose  the 
poration,  and  have  it  in  their  power  to  act ;  otherwise  it  would  follow,  that  if  by  ' 
or  resignation,  the  number  was  reduced  below  its  original  majority,  the  burgh 
be  disfranchised.    In  the  -present  case,  this  singular  consequence  would  f oUow, 
if  the  nine  separating  members  had  appeared,  as  they  ought  to  have  done,  upon 
28th,  the  nine  who  did  attend,  one  of  whom  being  entitled  to  preside,  and  to  ' 
the  casting  vote,  would  have  had  a  majority  in  their  favour  ;  but  that  by  separatii 
from  the  others,  they  annul  what  was  done  at  a  meeting,  which,  had  the  wl 
attended,  would  have  just  decided  in  the  same  way.     Were  this  objection  sustaii 
in  no  case  whatever,  where  the  members  of  a  corporation  are  equally  divided,  woi 
the  party  not  entitled  to  the  casting  vote  ever  allow  themselves  to  be  outvoted, 
they  need  only  withdraw,  and  prevent  the  remaining  members  from  forming  a  ' 
meeting. 

The  Lords  "  found  (5th  March  1805),  That  there  was  not  a  majority  of  councill< 
present  to  constitute  a  legal  meeting  of  council "  ;  which  was  adhered  to  (28th  Ma] 
1805),  by  refusing  a  reclaiming  petition,  without  answers. 

For  the  Complainers,  H.  Erskine,  J.  Clerk. — Agent,  D.  Spottiswoode,  W.S.-^ 
Alt.  Solicitor-General  Blair,  Burnet,  Boyle. — Agent,  Ja.  Hornk,  W.S.-« 
Clerk,  Prinolb. 

F.  Fac,  Col.  No.  210,  p.  469. 


No.  8.      [2038]  Captain  Dundas  v.  Roderick  M*Leod,  Writer  to  the  Signet. 

December  13,  1743. 

A  Cautioner  before  the  Admiral-court  judicatum  solvi,  is  not  freed  by  the  death  ot 
the  defender  during  the  dependence.  The  defender's  representatives,  thou^ 
foreigners,  may  be  called  by  an  edictal  citation. 

The  Captain,  an  olBficer  in  the  Dutch  service,  having  enlisted  several  men,  entetei 
into  a  charter-party  with  Charles  Greig,  ship-master,  for  transporting  his  recruits  tt 
Holland.  When  the  ship  that  they  were  to  go  in,  came  into  the  road  of  Leith,  tte 
Captain  sent  his  men  from  Leith  to  the  ship  ;  but,  when  he  came  there,  he  found  cm 
Lieutenant  M'Leod,  an  officer  also  in  the  service  of  the  States,  had  taken  possessioK; 
of  the  ship  with  another  parcel  of  recruits,  and  would  not  allow  his  men  to  contt 
a-board  ;  whereupon  they  returned  to  Leith,  where  several  of  them  deserted  ;  and 
those  that  remained  put  him  to  a  considerable  charge  before  he  got  another  oppor* 
tunity  of  transporting  them.  Upon  which  the  Captain  brought  a  process  before  the 
Admiral,  against  Lieutenant  M'Leod,  for  recovering  his  damage :  And  to  prevent 
the  effect  of  a  warrant  which  had  been  issued  out  for  apprehending  the  defender,' 
until  he  should  find  caution  de  judicio  sisti  et  judicatum  aolviy  Roderick  M'Leod  ap* , 
peared,  and  became  caution  de  judicio  siatiy  dc.  After  this  the  process  went  on ;  a 
proof  was  allowed  to  both  parties,  which  was  advised,  and  the  defender  found  liable 
in  damages ;  but  before  decreet  he  died  :  whereupon  the  Captain  transferred  lu» 
process  against  the  defender's  representatives,  and  decreet  was  pronounced  against 
them :  and  the  cautioner,  Roderick  M'Leod,  suspended  on  the  following  groundsi . 
Imo,  Because  the  obligation  he  came  under  was  an  accessory  one,  pendent  entirely 
on  the  effect  of  the  obligation  that  should  come  out  against  the  principal,  and  so  fell 
under  the  rules  that  relate  to  cautionary  obUeations.  That  though  the  two  different 
cautions  sistendi  et  judicatum  solvi,  are  tacked  together,  yet  there  could  be  no  doubt 
that  the  sistendi  was  at  an  end  by  the  defender's  death  ;  and,  by  the  principles  of 
the  civil  law,  when  the  party  dies  the  instance  against  the  dead  man  is  at  an  end; 
and  until  the  process  and  instance  is  renewed  by  an  action  against  the  heirs,  no  proK 
cedure  can  be  had.  The  lis  as  to  him  is  mortua,  and  consequently  the  caution  found 
falls  to  the  ground  :  and  when  it  is  considered  that  cautionary  obligations  are,  in  ail 
cases,  stricti  juris,  it  was  equitable  and  just  to  circumscribe  it  so  that  it  shoidd  not 


BBfR.  2039.  CAUTIO  J'UDICIO   SISTI   ET  JUDICATUM   SOLVI  251 

iffiect  the  cautioner,  if  the  defender  died  before  decreet  was  obtained  against  him ; 
pr  this  reason,  if  the  ac-[2039]-tion  for  the  same  thing  was  altered,  the  cautioner 
lias  free  ;  or,  if  the  pursuer  went  from  one  judge  to  another,  he  was  let  loose,  accord- 
D^  to  ike  opinion  of  several  lawyers.  Now,  when  the  principal  defender  dies,  there 
»  a  mtOaUo  personas  in  the  litigation.  It  may  be  said,  indeed,  that  an  heir  is  eadem 
^BTsona  cum  defuncto ;  but,  notwithstanding  this  fiction  of  law,  there  is  certainly  a 
Bfference  of  persons,  though,  as  to  some  effects,  they  may  be  considered  as  the  same  ; 
^.  the  very  calling  an  heir  shows  he  is  not  considered,  in  every  point  of  light,  as 
i&iem  ^persona  with  his  predecessor,  otherwise  the  citation  of  the  predecessor  would 
fte  sufficient.  In  a  word,  the  suspender  is  bound  for  Lieutenant  M'Leod  only,  and  not 
far  his  heirs ;  he  is  bound  only  for  what  shall  be  decreed  in  this  action  against  him,  not  in 
Id  action  against  his  heirs ;  and,  as  all  fidejussory  obligations  ought  to  be  strictly  inter- 
^ted,  there  does  not  appear  any  solid  ground  in  law  upon  which  he  can  be  made  liable. 
2do,  Supposing  the  cautioner  were  liable  judicatum  solvere  what  was  decreed  against 
Hie  heirs,  yet  that  still  supposes  the  Court  has  a  jurisdiction  to  decern  against  them  : 
But,  the  case  here  is,  that  the  heirs  of  Lieutenant  M'Leod,  called  in  the  transference, 
are  peisons  living  in  Holland,  and  who  never  were  in  Scotland  in  their  lives  ;  so  that 
Ae  decree  is  plainly  good  for  nothing,  as  being  pronounced  a  non  suo  judice :  So 
diat  here  is  the  suspender,  a  cautioner,  decerned,  where  there  is  no  principal ;  where 
H  he  should  pav,  in  obedience  thereto,  he  can  have  no  recourse.  See  Hodge,  20th 
January  1680,  No.  5,  p.  2034;  Stuart,  16th  November  1636,  No.  3,  p.  2033,  1.  2, 
f  .  judicatum  aolvi ;  and  1.  3  and  7,  eod.  tit.  Oroenungen  et  Bunion  de  legibus  abrogatis  ; 
Minsingerus  ad  tit,  instit,  de  salisdat. 

Answered  :  That  if  the  cautio  judicatum  sdvi  shall  be  found  to  be  of  no  greater 
security  than  that  of  sisting  the  person  of  the  defender,  when  called  in  judgment, 
vbich  Is  evacuated  upon  the  death  of  the  defender  ;  a  stranger  who  might  be  occa- 
donally  here,  and,  as  such,  with  his  effects  subjected  to  the  arrest  jurisdictionis 
fundandi  causa,  behoved  to  remain  here  never  so  long,  till  the  event  of  the  cause, 
although  he  had  never  so  much  credit  abroad,  or  business  to  transact  elsewhere.     It 
iras  therefore  necessary  that  another  kind  of  caution  should  be  introduced,  as  well 
for  the  security  of  the  pursuer,  as  the  conveniency  of  the  defender  ;   and  that  was 
^  caution  judicatum  sdvi,  that  whatever  became  of  the  defender  himself,  whether 
fce  tamed  bankrupt,  or  by  going  abroad  should  not  be  found,  or  if  he  should  die,  the 
pnisner  might  be  secured  of  his  payment  of  what  should  be  decerned  to  him.     It  is 
for  this  reason,  that  enactments  in  maritime  courts  are  not,  that  the  cautioner  should 
he  bound  for  the  defender  in  whatever  might  be  decerned  against  him,  but  imperson- 
diUr  judicatum  sdvi ;  and,  if  this  were  not  the  case,  there  would  be  little  difference 
betwixt  the  caution  for  the  defender's  compearance,  and  that  other  caution  judicatum 
«rf«,  that  the  acts  and  sentences  of  the  Court  should  be  performed  ;  seeing,  in  both 
cases,  the  suspender  argues  the  cautioner  ought  to  be  free  upon  [2040]  ^^^  death  of 
the  defender.     There  is  likewise  this  other  difference  betwixt  them,  that  a  cautioner 
judiaUum  sdvi  is  taken  to  be  fide  jussor  totius  causcB,  whereas  the  cautioner  de  judicio 
«»f}is  only  taken  to  be  fide  jussor  litis  exerdtatianis,  to  which  our  custom  does  exactly 
a^ec ;  and  when  the  action  is  finished  by  decreet,  the  same  goes  out  against  both 
defender  and  cautioner  at  the  same  time,  and  diligence  may  proceed  against  the 
cautioner  himself,  as  well  as  against  the  defender,  without  charging  the  cautioner ; 
because,  in  such  cases,  there  is  no  privilege  of  discussion  betwixt  principal  and  cau- 
tioner :  Nor  can  the  death  of  the  defender  be  reckoned  such  an  alteration,  as  to  free 
the  cautioner,  seeing  his  representatives  come  in  his  place.     To  the  second  reason  of 
suspension  it  was  answered,  That  where  the  judgment  is  once  founded  by  arrest, 
whether  of  the  original  defender's  person  or  effects,  as  in  the  present  case,  as  decreet 
would  have  gone  against  the  original  defender  by  reason  of  the  jurisdictio  fundata, 
w  it  must  regularly  proceed  against  the  representatives,  if  the  passive  titles  were 
proven,  as  in  this  case,  or  declaratory,  that  the  judgment  may  have  its  effect.     See 
Uth  February  1627  and  1632,  Pyrnon.*     Voet  in  his  commentary  on  the  title  Qui 
Mtisd.  cog.  §  10  and  11,-1.  S,%  3,  ff.de  fide  juss. 

The  Lords  found.  That  a  cautioner  judicaium.  sdvi,  before  the  Court  of  Admiralty, 
IS  not  hberated  by  the  death  of  the  principal  defender,  before  final  sentence  ;  and 
that  it  was  competent  to  bring  the  representatives  of  the  principal  defender  into 

•Pyrnon  v.  Ramsay's  Executors,  Durie,  p.  273  &  644,  voce  Writ,  Privileged. 
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process,  though  foreigners,  by  edictal  citation;  and  that  the  said  represent] 
were  regularly  brought  into  Court  by  this  action  :  and  therefore  found,  that  i 
case  the  cautionary  obligation  judicatum  solvi  does  subsist. 

Fol.  Die.  V.  3,  p.  114.    C.  Home,  No.  254,  p.  m 


No.  13.     [2051]  Mary  Ray  of  the  Parish  of  St.  Pauls,  Covent  Garden,  and  J( 
Wilson,  her  Attorney  v.  Mrs.  Geobqiane  Bellamy.    June  21,  1763. 

A  foreigner  found  in  this  country  is  not  bound  to  find  caution  to  another  foreigi 

judicatum  solm, 

Georgiane  Bellamy,  a  celebrated  actress,  came  to  Edinburgh  in  1762,  and 
thereafter,  a  petition  was  presented  to  the  Sheriff,  by  John  Wilson,  setting  foiJ 
That  she  was  indebted  to  Mary  Ray,  his  constituent,  in  upwards  of  £1000  Sterlii 
and  praying  a  warrant  to  apprehend  and  imprison  her  person,  until  she  should 
payment,  or  find  sufficient  caution ;  and,  upon  preferring  this  petition,  Wilson  ma 
oath,  that  he  had  good  reason  to  believe  she  had  lately  left  London,  and  disposed 
and  carried  away  her  effects,  in  order  to  disappoint  her  creditors  of  their  payment 

The  Sheriff  granted  warrant  for  imprisoning  her  until  she  should  find  caul"' 
judicio  sisti  ;  which  was  soon  thereafter  complied  with. 

Wilson  then  insisted  in  his  libel  before  the  Sheriff,  and  presented  a  second  petitifll 
craving  an  enlargement  of  the  warrant  of  commitment,  until  she  should  find  cautii 
judicatum  sclvi,  or  at  least,  not  to  withdraw  her  person  and  effects  from  under  th 
jurisdiction  for  40  days  after  decreet. 

This  petition  being  refused,  Wilson  offered  a  bill  of  advocation,  and  likewi* 
brought  an  advocation  of  the  principal  cause. 

The  Lord  Coalston  Ordinary  having  advocated  both  causes,  and  conjoined  tlia% 
made  avisandum  to  the  Lords  with  this  point.  How  far  the  defender  is  in  this 
obliged  to  find  caution  judicatum  solvi  ? 

Pleaded  for  the  pursuers  :  The  general  rule  of  law  is,  that  all  strangers  mil* 
find  caution,  both  judicio  sisti  et  judicatum  solvi.  This  rule  is  laid  down  by  Sir  Jaiofll 
Balfour  in  his  Practics,  who  confirms  it  by  a  decision  as  far  back  as  27th  March  161^ 
in  the  case  of  Curl  contra  Watson,  observed  voce  Forum  Competens  ;  and  Lord  Siwif 
lib.  4,  tit.  47,  §  23,  when  treating  of  the  admiral-court,  where  such  caution  is  unifona^f 
exacted,  gives  this  good  reason  for  it,  because  the  admiral's  jurisdiction  being  mc^ 
conversant  about  strangers,  he  is  authorised  summarily  to  seize  their  persons,  til 
they  find  caution  judicio  sisti  et  judicalum  sclvi. 

Lord  Bankton  makes  the  like  observation  with  respect  to  the  practice  oi  tb 
admiral-court,  vol.  1,  p.  460,  §  33  ;  and,  in  the  next  page,  §  36,  says,  that  "  foreign«» 
owing  debts  to  the  inhabitants  of  this  country,  may  be  seized  by  summary-warrart 
at  the  suit  of  the  creditor,  till  they  pay  or  find  caution." 

This  last  author  indeed  is  of  opinion,  that  this  remedy  will  not  be  granted  ta 
a  foreigner  accidentally  in  this  country,  against  another  stranger,  likewise  occasoO" 
ally  here,  in  relation  to  debts  contracted  abroad ;  but  in  this  opinion  he  is  singoltf; 
and  that  the  distinction  has  not  been  allowed  in  practice,  appears  from  sundiy  pw 
cedents.  Thus,  in  the  case  of  Irvine  of  Elvies  contra  Vernon,  observed  [2052]  ^y  ^'l 
Haddington,  1610  {voce  Forum  Competens),  "  warrant  of  arrestment  was  grantid 
by  the  Lords  at  the  instance  of  an  Englishman,  upon  the  goods  of  another  Englisk' 
man,  neither  of  them  being  in  this  country  animo  rennanendi,  upon  bonds  made  m 
England  not  bearing  any  condition  of  payment  to  be  made  in  Scotland."  So  also 
in  the  case  of  Arnold  contra  Young,  observed  by  Fountainhall,  February  22, 1684; 
and  by  Harcarse,  No.  487,  December  1683  (voce  Forum  Competens),  "  The  Lords, 
upon  a  bill  craving  warrant  to  arrest  a  Frenchman's  effects  in  this  country,  till  cauti(» 
should  be  found  judicio  sisti  et  judicatum  sdvi,  granted  wartant  in  these  tennB* 
It  is  indeed  true,  that  these  two  cases  respected  only  arrestment  of  the  effecte,  bo| 
the  principle  is  the  same ;   and,  accordingly,  in  the  case  of  Robertson  conira  Bel 
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Ith  January  1676  (Ibidem),  it  was  judged,  that  Englishmen  may  be  arrested  in 
ly  burgh,  though  by  strangers. 

Answered  for  the  defender :  The  only  cause  of  arresting  either  the  goods  or 
arsons  of  strangers  is,  that  otherwise  they  are  not  liable  to  the  jurisdiction  of  the 
Mirts  in  this  country ;  where  the  effects  are  arrested,  these  only  become  liable  to 
fetachment,  and  the  decree  of  the  court  can  have  no  further  effect  than  to  the  extent 
f  the  goods  arrested.  If,  on  the  other  hand,  the  person  be  arrested,  it  is  thereby 
objected  to  the  jurisdiction  of  the  court,  so  that  the  defender  must  appear  at  all 
lie  diets  of  the  process.  This  is  all  that  a  pursuer  is  intitled  to  claim  of  a  stranger 
tefender,  in  order  to  put  him  in  the  same  case  with  a  native  subject,  and  for  this 
ke  caution  judicio  sisti  is  sufficient.  So  it  is  laid  down  by  Peckius  de  jure  sistendi, 
;.  45, 1  7  ;  and  the  practice  of  the  Court  has,  from  the  earliest  times,  been  agreeable 
0  this  doctrine.  Sir  Richard  Maitland  observes  a  case :  An  Englishman  t;.  Angelo, 
m  Italian,  22d  January  1564  (voce  Forum  Competens)  ;  in  which,  upon  application 
» the  Lords  by  bill,  warrant  was  granted  to  secure  the  person  of  a  stranger  till  he 
ilionld  find  caution  judicio  sisti  ;  but,  at  the  same  time,  the  pursuer  was  also  ordained 
ho  find  surety  for  the  pursuit  of  the  action  of  damage  and  interest  in  case  he  prevailed 
lot.  Another  case  is  also  observed  by  Lord  Stair,  10th  July  1666,  Thomson,  No.  4, 
1^  20M,  which  shews,  that  it  was  then  clearly  understood  by  the  Court,  that  caution, 
IB  law  will,  imported  only  judicio  sisti,  not  judicatum  sdvi. 

The  same  doctrine  was  observed  in  a  very  late  case,  7th  March  1755,  John  Harries 
vmtra  Robert  and  John  Lidderdale,  No.  1 1 ,  p.  2044  ;  and  it  appears  from  the  collection 
of  this  case,  that  it  was  observed  from  the  Bench,  "  That  an  arrestment  jurisdictionis 
JuniandcB  gratia  is  usual  in  most  countries,  and  in  our  country ;  but,  to  oblige  a 
defender  to  find  caution  judicatum  sdvi,  is  not  usual,  except  in  maritime  causes  before 
Hbft  admiral-court ;  and  that  it  would  be  dangerous  to  commerce,  and  to  personal 
liberty,  if  a  debtor  were  alwa}^  obliged,  when  found  in  a  foreign  country,  to  find 
caution  judicatum  solvi" 

It  will  at  the  same  time  occur,  that  there  is  a  remarkable  difference  betwixt  the 
caae  of  Harries  and  the  present.  There  the  caution  was  asked  to  secure  a  [2053]  debt 
doe  to  a  native  ;  whereas  here  it  is  sought  by  a  stranger  to  secure  a  debt  contracted 
in  another  country.  Of  old,  it  was  much  doubted,  whether  this  Court  could  take 
oogDiaance  of  debts  contracted  betwixt  foreigners  in  foreign  countries.  Haddington 
observe,  that  the  Court  found  they  could  not,  23d  November  1610,  Vernour  contra 
EhieB  (voce  Forum  Compbteks).  But,  even  supposing  that  a  stranger  who  contracts 
debts  in  this  country  may  be  forced  to  remain  until  he  give  satisfaction  as  to  these 
debts,  there  is  not  the  same  reason,  that  a  stranger,  coming  occasionally  to  the  country, 
should  be  deprived  of  his  personal  liberty,  because  he  is  not  ready  instantly  to  pay, 
or  to  find  caution  for  payment  of  every  claim  that  may  be  brought  against  him  by 
other  strangers,  on  account  of  dealings  he  may  have  had  in  other  parts  of  the  world. 
This  would  deter  strangers  from  coming  to  this  country,  and  would  prove  highly 
prejudicial  to  commerce. 

The  practice  of  the  court  of  admiralty  can  have  no  influence.  It  was  by  no  means 
introduced  on  account  that  strangers  are  often  defenders  in  that  court ;  for  that  is 
not  true  in  feet,  but  for  a  quite  different  reason,  viz.  The  great  dispatch  with  which 
it  is  necessary  to  follow  out  maritime  causes ;  and  accordingly  the  practice  is  confined 
to  maritime  causes  only.  In  these,  caution  must  be  found  judicatum  sdvi,  whether 
the  defenders  are  strangers  or  natives  ;  but,  in  causes  not  maritime,  such  caution 
cannot  be  required  by  the  Admiral. 

The  case  observed  by  Balfour,  in  1527,  is  shortly  stated,  and  was  soon  after  cor- 
seted by  the  decision  above  mentioned,  observed  by  Sir  Richard  Maitland.  Again, 
in  the  case  of  Robertson  contra  Bell,  the  reason  of  the  decision  immediately  subjoined, 
viz.  "This  being  the  practice  on  the  English  side,"  shews,  that  it  proceeded  from 
8ome  peculiarity  in  the  border-laws  observed  at  that  time,  as  it  were  lege  talionis ; 
besides,  it  does  not  appear  that  caution  judicatum  sdvi  was  in  that  case  required. 
And  as,  in  the  other  two  decisions  quoted  by  the  pursuer,  the  caution  was  confined 
to  the  extent  of  the  effects  which  were  arrested  ;  so,  for  the  same  reason,  when  the 
person  only  is  arrested,  the  caution  ought  to  be  carried  no  further  than  that  the  person 
should  he  sisted  at  the  diets  of  court.  *  "  •: 

To  conclude,  the  defender  has  now  resided  here  for  many  months,  without  any 
appearance  of  an  intention  to  elope  ;  and  it  is  observable,  that  the  pursuer  Wilson, 
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in  his  oath  before  the  Sheriff,  did  not  venture  to  affirm,  that  he  believed  her  to 
in  meditatione  fugcB ;  it  may  therefore  be  doubted,  whether  any  caution  whatei 
ought  to  have  been  exacted  from  her. 

Replied  to  this  last  observation  :  It  stands  confessed,  that  the  defender  ia  ui 
insolvent,  that  her  fixed  residence  was  at  London,  and  that  she  fled  from 
to  avoid  the  diligence  of  her  creditors  ;  her  stay  here  therefore  can  only  be  coi 
as  a  temporary  expedient,  dictated  by  necessity  ;  and  the  same  motives  which 
her  to  leave  England  will  induce  her  to  fly  from  this  country,  whenever  decreets! 
pass   against   her.     Such  being  her  circumstances,  no  [2054]  oath  whatever 
requisite ;   and,  unless  a  more  eflectual  remedy  be  granted,  it  is  apparent,  that 
caution  judicio  sisti  will  be  of  no  earthly  significancy. 

Observed  from  the  Bench  :    There  is  neither  justice  nor  necessity  for  orderi 
caution  judicatum  solvi.     No  justice,  because  such  order  might  bear  extremely' 
upon  foreigners,  who,  though  they  may  And  persons  inclined  from  humanity  to  I 
come  cautioners  judicio  aisti,  will  not  always  have  it  in  their  power  to  procure  cautil 
judicatum  solvi.    No  necessity,  because,  when  decreet  is  pronounced,  the  piucMi 
may  apply  to  the  judge-ordinary,  and  upon  making  oath  that  the  defender  ill 
medUatione  fugce,  he  will  then  obtain  a  warrant  to  apprehend  her.  | 

'^  The  Lords  found.  That  the  defender  is  not,  in  hoc  statu  of  the  process,  oblJM 
to  And  caution  judicatum  solvi  ;  reserving  to  the  pursuer,  in  the  future  steps  of  procei 
to  apply,  that  such  caution  may  be  found,  as  she  shall  be  advised."  See  FobbkA 
See  Forum  Competens.    See  Meditatio  Fug^e.  i 

Reporter,  Lord  Coalstgn. — Act.  Lockhart. — Alt.  Montgomery  &  Fergusoi,-^ 

Clerk,  Tait. 

A,  Wight,  Fol,  Die,  v.  3,  p.  113.    Fac,  Cd,  No.  112,  p.  259. 


No.  16.     [2057]  William  Scot,  Merchant  in  Newcastle  v.  John  Carmichael,  Med 
chant  in  Morpeth.     December  6,  1775.  | 

A  summary  warrant  cannot  be  issued  at  the  instance  of  one  foreigner  against  another^ 
when  transiently  in  this  country,  to  the  effect  of  obliging  him  to  find  cautioi; 
judicio  sisti,  in  relation  to  a  foreign  debt. 

,  J 
In  October  1775,  Scot  transmitted  to  his  doer  at  Edinburgh  the  following  am* 
davit :  "  William  Scot,  of  the  town  and  county  of  Newcastle-upon-Tyne,  merchaat 
maketh  oath  and  sayeth,  That  John  Carmichael,  late  of  Morpeth,  in  the  county  m 
Northumberland,  shopkeeper  (who  has  lately  retired  to  Edinburgh,  as  this  deponwj* 
believes,  to  avoid  the  payment  of  his  debts),  is  justly  and  truly  indebted  unto  tUl 
deponent  in  the  sum  of  £65,  Os.  6d.,  for  goods  sold  and  delivered,  and  for  which  siii 
sum  this  deponent  has  not  received  any  satisfaction  or  security  whatsoever ;  aiA 
in  regard  that  the  wife  of  the  said  John  Carmichael  is  now  selling  off  his  stock,  and 
refuses  to  pay  his  debts,  this  deponent  verily  believes  the  said  John  Carmichael  intenii 
to  defraud  this  deponent  and  his  other  creditors,  and  not  to  return  into  England. 
And  the  agent  was  authorised  to  endeavour  to  get  Carmichael  secured. 

The  agent  accordingly  gave  in  a  petition  to  the  Sheriff,  praying  him  to  incarc«r»t* 
Carmichael  till  he  should  find  caution  judicio  sisti,  in  any  action  to  be  brought  against 
him  for  payment  of  the  above  debt ;  and  the  Sheriff  having  ordered  Canmchael 
to  be  brought  before  him  for  examination,  he  emitted  the  following  declaration: 
*'  Declares  and  acknowledges,  that  he  is  resting  to  the  petitioner  William  Scot  the 
debt  mentioned  in  the  petition  :  Declares,  that  he  left  Morpeth  on  the  26th  September 
last,  and  came  to  Edinburgh,  and  has  remained  there  ever  since,  until  yesterday 
that  he  went  to  Leith  to  see  if  he  could  find  a  conveyance  to  carry  him  to  Newcasfle  '- 
That  he  intends  to  return  to  his  own  home  at  Morpeth,  and  that  his  wife  is  canying 
on  his  business  in  his  absence,  and  paying  off  his  debts  ;  and  that,  since  he  came  here, 
he  has  sent  different  parcels  of  goods  to  his  wife  at  Morpeth  ;  and  that  he  did  notlea^ 
[2058]  Morpeth  with  any  view  to  avoid  the  effects  of  writs  of  arrest  against  hi©, »' 
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lie  knew  of  none  against  him.  And  being  interrogated,  if  his  wife  was  paying  off 
debts  at  Morpeth,  why  she  did  not  pay  the  petitioner  Mr.  Scot  his  debt,  or  any  part 
of  it,  though  demanded  by  himself,  and  also  demanded  by  his  clerk,  as  appears  by 
the  letters  product,  last  Monday  ?  declares,  That  his  wife  has  wrote  to  the  declarant 
that  she  had  been  paying  off  debts,  as  they  occurred,  since  he  came  from  home  ;  and 
that,  when  Mr.  Scot  made  the  demand  upon  her,  she  was  not  in  cash  to  pay  him, 
but  promised  to  pay  his  debt  how  soon  cash  came  to  her  hand,  and  wrote  him  to  that 
purpose." 

The  agent  then  insisted,  that  as  it  appears,  from  the  above  declaration,  that 
Oarmichael  intends  to  leave  this  kingdom  ;  and  as  it  appears,  from  the  affidavit  pro- 
duced, that  Mr.  Scot  does  not  beUeve  he  meant  to  return  to  England,  but  that  his 
intention  is  to  defraud  his  creditors,  therefore  craved  warrant,  in  terms  of  the  petition  ; 
and  that  he,  as  attorney  foresaid,  was  willing  to  make  oath  in  the  above  terms.  And 
accordingly  he  deponed,  that  he  really  and  truly  beheved,  in  his  conscience,  that 
Carmichael  was  in  mediiatione  fugm,  and  about  to  leave  this  kingdom,  and  not  to 
return  to  England,  in  order  to  defraud  his  constituent,  and  his  other  creditors,  of 
their  just  debts  ;  upon  which  the  Sheriff  granted  warrant  as  craved  ;  and  Oarmichael 
being  incarcerated,  presented  a  bill  of  suspension  and  liberation  upon  juratory  caution, 
which  the  Lord  Ordmary  reported  to  the  Court. 

The  suspender  insisted,  that  his  incarceration  is  doubly  illegal.  In  the  1st  place, 
because  he  himself  is  not  subject  to  the  jurisdiction  of  this  country,  not  having  been 
bom  here,  nor  having  resided  forty  days  so  as  to  have  a  domicil ;  having  only  come 
to  this  country  for  his  health,  and  in  order  to  purchase  goods,  and  about  to  return. 
And,  2dly,  because  Mr.  Scot  himself  is  not  to  be  held  a  subject  of  this  part  of  the 
united  kingdoms,  nor  entitled  to  that  privilege  in  the  law  of  Scotland,  by  which  a 
creditor  can  have  his  debtor  secured  till  he  find  caution  judicio  sisti  :  That,  to  allow 
EngUshmen  to  get  other  Englishmen  imprisoned,  as  in  meditalione  fugce  from  this 
country,  when  neither  of  the  parties  are  resident  in  it,  but  have  their  proper  forum 
in  England,  would  be  a  mamfest  absurdity,  and  lead  into  inextricable  confusion. 
For  example,  the  suspender,  who  is  an  Englishman,  would  be  obliged  to  find  caution 
judicio  aisti  in  this  country,  and,  upon  his  return  to  his  own  country,  which  is  also 
tbat  of  his  creditor,  he  would,  by  the  power  of  another  jurisdiction,  be  again  attached, 
and  again  obliged  to  find  bail,  so  that  he  would  be  laid  under  the  necessity  of  putting 
himseU  to  a  great  deal  of  trouble  and  expence,  which  could  be  attended  with  no  good 
effect  whatever.  And  the  suspender  referred  to  the  authority  of  Bankton  ;  and  to 
a  decision  collected  in  the  Dictionary,  as  precisely  in  point :  "  The  Lords  refused  to 
sustain  themselves  judges  between  two  foreigners  being  in  this  country  occasionally, 
mm  aninu}  remanendi,  especially  in  matters  of  debt  contracted  forth  of  the  country." 
Haddington,  23d  November  1610,  Vernour  contra  Elvies  ;  voce  Forum  Competens. 

[2069]  T^^  cause  was  decided,  after  a  hearing  in  presence.  Several  of  the  Judges 
dehvered  an  opinion,  that  the  warrant  was  legal  and  well  founded  in  this  case.  It 
was  said,  there  was  no  good  distinction  between  a  foreigner's  person,  and  his  moveable 
estate  in  this  country,  which  was  clearly  subject,  ab  initio,  to  the  jurisdiction,  though 
it  cannot  be  explicated  without  an  arrestment ;  but  that  their  being  found  here  did 
create  a  temporary  jurisdiction  equally  as  to  both  ;  more  especially  in  a  case  of  neces- 
sity such  as  the  present,  accompanied  with  an  intention  to  defraud.  On  the  other 
band,  it  was  observed,  that  there  was  not  before  the  Court  sufficient  evidence  of  fraud 
on  the  suspender's  part ;  so  that  the  question  came  simply  to  this,  whether  the  mere 
personal  existence  of  a  stranger  in  this  country  shall  subject  him  to  its  jurisdiction  ? 
which,  it  was  said,  was  neither  agreeable  to  principles  of  law  nor  expediency. 

The  bill  was  passed  without  even  juratory  caution.    See  Meditatio  ¥vqm. 

Reporter,  Gardenston. — Act.  M'Laurin. — Alt.  J.  Bos  well. — Clerk  of  the  Bills. 

Fd,  Die.  v.  3,  p.  114.     Fac.  Cd,  No.  202,  p.  143. 
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No.  2.  [8]  Tasker  v.  Mercer.    February  27, 1802. 

The  cautioner  forfeits  his  bond,  unless  he  produce  the  person  of  the  debtor  in 
a  state  as  he  may  be  liable  to  be  attached  by  diligence. 

Mrs.  Susanna  Frances  Tasker,  raised  an  action  against  Richard  Mercer,  ] 
an  Irish  gentleman  residing  in  Edinburgh,  for  payment  of  a  debt.  Being 
hensive  of  his  intention  to  leave  Scotland,  she  presented  a  petition  to  the  Magistc 
of  Edinburgh,  stating  that  he  was  in  meditatione  ftigcB,  and  praying  that  he  shook 
imprisoned  until  he  found  caution  de  judicio  sisti.  The  Magistrates  refused 
petition  ;  but  on  a  bill  of  advocation,  the  Lord  Ordinary  remitted  the  cause  to  th 
instructing  them  to  alter  their  interlocutor,  and  to  grant  warrant  to  incarcerate 
Mercer  until  he  found  caution  for  six  months ;  and  the  Court  adhered  to  the  judgm 
of  the  Lord  Ordinary,  finding  that  the  caution  should  extend  to  the  action  aim 
brought,  as  well  as  to  any  that  might  be  brought  within  that  period. 

Accordingly  Mr.  Richard  Hotchkis,  Writer  to  the  Signet,  judicially  enacted  li 
self  in  the  usual  terms  as  cautioner,  under  penalty  of  payment  of  the  debt. 

An  action  for  this  purpose  was  immediately  raised,  in  the  course  of  whick 
pursuer  called  upon  the  cautioner  to  produce  the  principal  debtor,  in  terms  of 
bond.  But,  in  the  mean  time,  Mercer  retired  to  the  Sanctuary,  and  presentei 
petition  in  his  own  name,  and  in  that  of  his  cautioner,  for  a  personal  protect! 
The  cautioner  contended  that  he  was  entitled  to  a  warrant  to  bring  the  debtor  i 
Court,  as  required  by  the  creditors  ;  and  the  debtor  maintained,  that  as  he  had  di 
nothing  to  forfeit  the  benefit  of  the  Sanctuary,  his  person  should  be  protected  fr 
the  diligence  of  his  creditors,  both  on  his  way  to  the  Court,  and  also  on  his 
to  the  Abbey. 

The  Court  remitted  the  consideration  of  this  petition  to  the  Lord  Ordinary,  wl 
having  heard  parties,  reported  the  cause.     The  creditor 

Pleaded  :  The  object  of  a  creditor,  in  obtaining  caution  de  judicio  sisti,  is  to  seci 
the  debtor's  appearance  in  Court,  that  he  may  make  his  debt  effectual  by  diJigeD^l 
and  the  bond  is  not  implemented  unless  this  object  be  attained  ;  Inst.  b.  4,  tit  I 
§  2,  Balfour  Pract.  p.  191,  c.  3,  4  ;  Bankton,  b.  1,  tit.  23,  §  33,  36  ;  Curl  v.  Wstsc 
27th  March  1527,  No.  37,  p.  4825  ;  Young  v.  Arnold,  December  1683,  No.  46,  p.  483 
Ayrie  v.  Chatto,  February  6,  1701,  No.  39,  p.  4826.  It  is  not  merely  sufficient  th 
the  debtor  appear  personally  in  Court,  but  he  must  appear  in  such  a  state,  that  t 
decree  may  be  as  effectual  against  him  as  before  caution  ;  for  the  interposition 
the  cautioner  prevented  the  creditor  from  securing  the  person  of  the  debtor  by  ii 
prisonment,  and  he  must  therefore  produce  him  in  the  same  condition  as  when  ti 
bond  was  entered  into.  But  by  bringing  Mercer  to  Court  from  the  Sanctuary  und 
a  personal  protection,  the  cautioner  brings  him  in  a  very  different  state  from  tk 
in  which  he  was  when  he  interposed  by  the  bond  ;  so  that  if  this  were  held  sufficiw 
implement  of  a  bond  of  this  nature,  [9]  the  object  of  cautio  de  judicio  sisti  would  I 
altogether  defeated  ;  Cowan  v.  Aitchison  and  Walker,  November  28,  1797,  No.  1 
p.  2061,  and  it  is  a  remedy  to  which  every  creditor  of  a  stranger  is  by  law  entitle 
Stair,  b.  4,  tit.  47,  §  23.  Herries  v.  Lidderdales,  March  7,  1755,  No.  11.  p.  2044 
Ray  v.  Bellamy,  June  21,  1763,  No.  13,  p.  2051  ;  Wright  v.  Gammell,  February 
1782,  No.  9,  p.  8553. 

Answered  :  The  object  of  a  meditatio  fugce  warrant  is  to  prevent  a  debtor  ion 
defeating  the  diligence  of  his  creditors  by  leaving  the  country ;  and  the  remedy 
cautio  de  judicio  sisti,  is  not  to  be  extended  beyond  the  evil  which  is  dreaded.  1 
this  bond,  the  cautioner  undertook  that  Mercer  should  not  leave  Scotland,  and  thi 
he  would  produce  his  person  when  called  upon,  and  he  is  ready  to  do  so.  He  new 
entered  into  a  bond,  that  Mercer  should  not  avail  himself  of  any  privilege  whic 
debtors  enjoy  by  the  law  or  usage  of  the  country.  It  might  as  well  be  maintaifl^ 
that  he  became  security  that  he  should  not  obtain  a  peerage ;  for  in  that  way  tl 
diligence  of  a  creditor  would  have  been  equally  ineffectual.  The  obligation  ol 
cautioner  cannot  affect  the  rights  of  a  debtor  who  has  done  nothing  to  forfeit  th 
privilege  of  the  Sanctuary,  and  who  is,  like  all  other  persons  in  his  situation,  wh« 
presence  may  be  required  in  Court,  entitled  to  the  benefit  of  a  personal  protection 
Arrot  V,  Magistrates  of  Edinburgh,  1799  (not  reported). 
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The  Court,  by  a  considerable  majority,  "  Found,  That  the  defender  Bichard 
[eicer,  by  retiring  to  the  Abbey,  could  not  liberate  himself  or  his  cautioner  Mr^ 
totchkis  irom  the  effect  of  the  security  already  granted  to  produce  him  in  Court, 
I  terms  of  the  bond  of  caution  judicio  sisii  at  the  pursuer's  instance  ;  and  therefore, 
iklesB  he  is  produced  accordingly,  the  penalty  in  the  bond  must  be  incurred :  And 
kat  in  the  present  question  between  the  pursuer  and  the  said  Richard  Mercer  and 
m  caotioner,  no  regard  can  be  paid  to  the  circumstance  of  Mr.  Mercer's  being  booked 
i  the  Abbey  as  aforesaid :  Remit  to  the  Lord  Ordinary  to  grant  warrant,  at  the 
IBtance  of  Mr.  Hotchkis,  to  bring  the  person  of  the  said  Richard  Mercer  from  the 
iianctuary  into  Court  for  the  purpose  mentioned  in  the  petition  given  into  the  Court 
tf  him ;  but  to  grant  no  protection  against  the  further  diligence  proceeding  at  the 
ttftance  of  the  pursuers  ;  and  on  the  other  hand  to  grant  the  prayer  of  the  petition 

Kited  to  his  Lordship  by  the  pursuer  for  the  apprehending  of  the  said  Richard 
r»  in  the  terms  therein  specified  ;  but  find  it  unnecessary  and  incompetent,  in 
loe  9tatUy  to  determine  any  question  between  the  said  Richard  Mercer  and  his  other 
creditors,  who  are  no  parties  to  this  proceeding,  reserving  to  him  to  claim  the  privilege 
al  the  Sanctuary  against  them,  if  he  shall  be  so  advised,  and  to  them  all  objections 
hereto,  as  accords." 

From  the  observations  of  the  Court  in  this  case,  there  appeared  to  be  some  difference 
of  opinion  among  the  Judges  with  respect  to  the  nature  of  a  meditatio  [10]  fttgcB  war- 
Unt ;  but  the  Court  in  general  seemed  to  think,  that  the  debtor  and  his  cautioner 
eoald  not  by  any  voluntary  act  or  deed  defeat  the  diligence  of  the  creditor,  without 
incurring  a  forfeiture  of  the  bond. 

lord   Ordinary,    Polkemmet. — Act.    Baird. — Agent,    Ro.    Dick. — Alt.    Clerk. — 
Agent,  R.  Hotchkis,  W.S.— Clerk,  Menzies. 

J.  Fac,  Col.  No.  26,  p.  50. 


No.  3.        [2073]  Halyburtons  t;.  Graham  of  Mosknow.    July  12,  1735. 

One  person  boand  himself  generally  to  pay  all  debts  due  by  another  to  a  third  party. 
A  debt  prescribed  qiu)ad  the  principal,  found  not  to  be  exigible  against  him. 

Graham  of  Mosknow,  in  the  year  1687,  *'  became  bound  to  pay  to  Captain  Blair, 
all  debts  or  sums  of  money,  and  accounts  resting  by  Irvine  of  Bonshaw,  deceased, 
to  the  said  Captain  Blair,  according  to  instructions  of  the  same  to  be  given  in  by  him." 
Within  the  years  of  prescription  of  this  obligation,  Captain  Blair's  representatives 
insisted  in  a  process  against  Graham  of  Mosknow  for  payment  of  two  bonds  due  by 
Irvine  of  Bonshaw  to  Captain  Blair.  The  defence  was,  that  these  bonds  werd  pre- 
Bcribed. — ^Answered,  Imo,  That  the  prescription  was  interrupted  by  the  aforesaid 
ohligation:  2do,  Supposing  the  prescription  to  be  run,  qfioad  Irvine  of  Bonshaw, 
M(N^ow  must  be  liable  upon  his  own  obligation,  which  was  not  prescribed. — Replied 
to  the  first,  Taking  an  additional  security  from  a  third  party  will  be  no  interruption 
^wnd  the  principal  debtor,  unless  done  with  his  concurrence  ;  far  less  will  a  general 
obligalion  make  an  interruption,  which  is  not  taking  a  document  upon  any  particular 
debt.— RepHed  to  the  second.  The  defender  is  not  an  expromissor,  who  takes  a  debt 
abwlutely  and  ultimately  upon  himself  ;  he  is  only  adpromissor,  liable  indeed  directly 
to  the  creditor,  but  virtually  cautioner  and  entitled  to  relief.  Hence  every  exception 
competent  to  the  principal  debtor  must  be  competent  to  him,  and  if  he  should  pay 
he  can  have  no  relief  :  And  the  creditor  has  himself  to  blame,  who  allowed  the  debt 
to  prescribe  against  the  principal,  which  must  operate  in  favour  of  the  cautioner, 
«q\ially  as  if  he  had  granted  a  discharge  ;  and  it  is  triti  juris  that  every  security  past 
^m,  quoad  the  principal,  is  eo  ipso  a  liberation  quocd  the  cautioner. — The  Lords 
BHstained  the  allegeance  of  prescription.    See  Prescription. 

Fd,  Die.  V.  1,  p.  123. 

MOR.  I.  9 
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No.  4.  [2074] V-  Criohton.    December,  1612.;. 

A  bond  was  found  simply  null,  because  not  subscribed  by  the  principai,  alduni 
subscribed  by  the  cautioner.  FoL.  Die.  v.  1,  p.  124.     Haddington^  M8. 


No.  5.  Shaw  v.  Maxwell.    November  28,  1623. 

A  cautioner  was  bound,  although  the  principal  was  not,  the  debt  being  an  aocov 
subscribed  by  a  married  woman,  without  her  husband.     The  cautioner 
have  no  relief  from  the  husband. 

In  an  action  betwixt  Shaw  and  Maxwell,  for  payment  of  a  sum  contained  in 
account  of  merchant  furnishing,  which  was  subscribed  by  the  woman  to  whom  4 
furnishings  were  made,  and  by  a  cautioner  for  her  : — The  Lords  sustained  this  actkii 
against  the  cautioner,  albeit  the  woman,  who  was  the  principal,  had  an  httsband  al 
the  time  of  the  furnishing,  and  at  the  time  of  subscribing  of  the  account  by  her,  wto 
had  not  subscribed  the  same  ;  and  the  cautioner  was  found  to  stand  effectually  obligeJ, 
albeit  the  principal  was  not  so  bound,  the  account  not  being  subscribed  by  her  hni* 
band  ;  and  albeit  the  cautioner  could  not  pursue  the  principal  for  his  relief,  for  Ai 
same  reason.    See  Husband  and  Wife. 

Act.  . — Alt.  Belshes. — ^Clerk,  Gibson. 

Fd.  Die,  V.  1,  p.  124.     Dune,  p.  83. 


No.  7.    [2075]  The  Earl  of  Kinghorn  v.  Robert  Cleland.    February  6, 1672. 

A  cautioner  in  a  suspension  being  minor,  but  attested  to  be  sufficient,  the  attettot 
was  found  liable  for  the  debt,  he  knowing  that  the  cautioner  was  minor,  anl 
would  be  freed  ex  capite  minorennitatis,  \ 

Robert  Cleland  having  attested  a  cautioner  in  a  suspension  raised  against  tb  | 
Earl  of  Kinghorn,  in  these  words  ;  "  that  the  raiser  of  the  suspension  was  worth  tta  | 
sum  charged  for,  for  which  he  did  oblige  himself  "  ;  the  suspension  being  discussed  in 
favours  of  the  Earl ;  and  the  cautioner,  who  was  one  William  Sinclair,  having  reduced 
his  bond  upon  minority  and  lesion,  the  Earl  did  pursue  Cleland  as  attestor  in  the 
terms  foresaid.  It  was  alleged  for  the  defender,  That  the  attestation  could  import 
no  more  but  that  the  cautioner  had  an  estate  worth  the  sum  charged  for  ;  but  could 
not  bind  him,  in  case,  upon  minority,  he  should  free  himself  of  that  bond.  It  wtf 
replied,  That  the  clerk  of  the  bills  having  warrant  to  receive  cautioners,  where  ther 
are  attested  by  responsal  men,  whatever  damage  the  creditors  su£fer  by  the  attesto- 
tion,  whether  as  to  the  insufficiency  of  the  estate  of  the  cautioner,  or  the  inability  of 
his  person  to  bind  himself,  the  attestor  ought  to  be  liable.  The  Lords  ordained 
Cleland  to  give  his  oath  if  he  [2076]  knew  that  the  cautioner  was  minor  the  time  (A 
the  attestation ;  and  that,  notwithstanding,  he  might  free  himself  upon  minoritj, 
yet  did  attest  him  sufficient ;  quo  caau,  the  attestor  being  in  fossimo  dolo  they  found 
him  liable.  Fd.  Die.  v.  1,  p.  124.    Gosford,  MS.  p.  240. 


.  No.  8.  John  Nimmo  v.  Sir  George  Brown.    February  2,  1700. 

A  cautioner  was  found  liable,  although  the  bond  fell  under  the  statutable  nullity  of 
being  subscribed  by  but  one  witness. 

Doctor  Hepburn  having  granted  bond  to  John  Nimmo  for  a  sum  of  money,  ^d 
Sir  George  Brown  of  Colston  being  cautioner  therein  ;  the  Doctor  retiring  to  Enj^ 
Sir  George  is  charged  for  the  debt ;  who  suspends  on  this  readon,  that  the  principal's 
obligation  was  null,  being  only  subscribed  by  one  witness,  and  consequently  tb« 
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sutioner  muat  be  liberate,  quia  svUblato  prindpali  fundamento  corruU  aocesaariumj 
Ad  he  can  have  no  recouroe  nor  relief  against  the  principal.  Answered,  The  nullity 
Ejected  was  only  statutory  by  the  act  of  Parliament  1681,  before  which  the  inserting 
I  witnesses'  names  was  sufficient,  without  subscription ;  and  wherever  a  natural 
obligation  takes  place,  there  a  cautioner  stands  bound,  whereof  the  law  ^ives  several 
Dstances  ;  as  where  one  engages  cautioner  for  a  wife,  though  it  be  null  qtwad  her, 
^t  the  cautioner  stands  bound,  28th  November  1623,  Shaw  contra  Maxwell,  No.  6, 
K  2074  ;  or  rf  one  binds  with  a  minor,  he  has  not  the  minor's  privilege  of  restitution  ; 
ir  where  one  notar  signs  a  bond  for  a  sum  above  £100,  though  it  be  null  as  to  the 
irincipal  quoad  the  excrescing  sum,  yet  the  cautioner  will  be  Uable  in  the  whole,  as 
vas  found  8th  July  1680,  Sophia  Johnston  contra  the  Laird  of  Romano,  No.  9  ; 
md  the  reason  is,  quia  subest  debitum  naturaie  cui  fidejussor  accedere  fotesi ;  especially 
leeing  Colston  cannot,  on  his  oath  of  calumny,  deny  in  this  case,  but  he  saw  the 
pfincipal  subscribe,  at  least  that  it  is  his  hand-writ.  The  Lords  repelled  the  reason 
•f  suspension,  and  found  the  cautioner  liable. 

FoL,  Die,  V.  1,  p.  124.     FounlainhaU,  v.  2,  p.  86. 


No.  9.  JoHNSTOUN  V.  The  Laird  of  Romano.    July  8,  1680. 

A  cautioner,  bound  as  full  debtor  with  the  principal,  found  liable  for  the  whole  sum, 
though  the  principal  was  freed  by  a  legal  exception,  one  notary  only  having 
subscribed  for  him. 

Soplua  Johnstoun,  as  executrix  to  her  father,  pursues  Romano,  as  representing 
liis  faUier,  who  was  cautioner  in  a  bond  of  £130  for  Adam  Smith,  in  September  anno 
1^.  The  defender  alleged,  That  the  principal  party  had  subscribed  only  by  one 
notary,  and  therefore  the  bond  would  only  be  effectual  against  him  for  £100,  and 
■0  could  not  be  further  extended  against  the  cautioner,  who  could  get  no  more  relief, 
and  specially  in  so  favourable  a  case  against  a  cautioner,  upon  an  old  debt,  within  a 
few  days  of  prescription.  It  was  answered,  That  here  the  cautioner  is  bound  as  full 
debtor  conjunctly  and  severally,  and  both  he  and  the  principal  are  bound  for  the  same 
sum,  although  different  solemnities  are  required  in  their  subscriptions,  the  cautioner 
liaving  subscribed  [2077]  with  his  own  hand,  and  the  principal  requiring  notaries, 
so  that  the  customer  is  not  bound  in  majus,  but  is  bound  magis,  as  cautioners  for 
wives,  pupils,  and  minors,  who  are  bound  as  full  debtors,  though  the  principal  will 
be  free ;  and  the  favourableness  of  the  case  doth  not  alter  the  pomt  of  right. 

The  Lords  repelled  the  defence,  and  found  the  cautioner  liable  for  the  whole. 

Fd.  Die,  V.  1,  p.  124.     Stair,  v.  2,  p.  784. 


No.  16.         [2061]  Grant  v.  Forbes  and  Henderson.    July  8,  1758. 

The  cautioner  for  a  messenger  is  liable  for  malversations  done  to  those  against  whom, 
as  well  as  for  whom,  the  messenger  is  employed. 

John  Grant  became  cautioner  f6r  John  Henderson,  a  messenger,  to  the  Lord 
Lion,  in  the  following  words  :  "I,  John  Grant,  the  younger  of  Rothmaise,  by  the 
tenor  hereof,  bind  and  oblige  me,  my  heirs,  executors,  and  successors,  as  cautioner  and 
surety  for  John  Henderson  in  Giach,  to  the  Honourable  Alexander  Brodie,  of  Brodie, 
Esq. ;  Lion  King  of  Arms,  that  the  said  John  Henderson,  where  he  shall  dwell  and 
lemain,  shall  leally,  truly,  and  honestly,  use  and  exerce  the  office  of  a  messenger,  to  all 
and  sundry  our  Sovereign  Lord's  lieges,  upon  their  reasonable  expenses :  And  if  he  does 
m  the  contrary,  what  damages,  skaith,  or  expenses,  any  of  them  shall  happen  to 
sustain  through  the  negligent,  fraudful,  and  informal  execution  of  the  said  messenger 
in  the  said  office,  we  bind  and  oblige  us,  conjunctly  and  severally,  both  cautioner  and 
messenger,  to  pay  the  same  to  the  party  interested  and  wronged." 

The  commission  from  the  Lord  Lion  to  Henderson  was  clogged,  as  all  commissions 
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to  messengers  are,  with  the  following  clause :   *'  And  I  (i.e.  the  Lord  [2062]  L 
ordain  these  presents  to  be  registered  in  my  court-books,  within  eight  days 
after  the  date  hereof,  otherwise  to  be  null."     But  Henderson's  commiBsion  was 
registered  in  these  books. 

Further,  the  bail-bond  was  taken  to  the  late  Lord  Lion  alone,  and  not  to  hisi 
cessors  in  office,  and  Henderson  never  renewed  his  commission  with  the  present  I 
Lion. 

Afterwards  Henderson  was  guilty,  in  concurrence  with  sevefral  others,  of  & } 
violent  abduction,  oppression,  and  extortion  against  Thomas  Forbes. 

Forbes  having  pursued  Henderson  and  his  accomphces  for  these  criminal  i 
made  John  Grant  likewise  defendant  in  the  suit,  not  as  an  accomplice,  but  as  cautk 
for  Henderson  the  messenger. 

John  Grant's  defence  was,  That  though  he,  as  surety,  was  bound  to  all 
employing  Henderson,  that  Henderson  should  serve  them  faithfully  ;   yet  he  was 
bound  to  those  against  whom  Henderson  was  employed,  to  make  reparation  to  ' 
for  all  the  misdeeds  and  outrages  which  Henderson  might  commit  against 
That  there  was  a  good  reason  to  take  surety  for  the  sake  of  the  employers,  to 
that  there  were  but  few  messengers,  and  if  these  refused  the  employment  of  any 
no  other  person  could  do  the  office ;   but,  that  it  was  not  the  genius  of  the  Briti 
law,  or  of  any  law,  to  demand  surety  for  a  person  that  he  should  not  do  miscUeL 
That  the  act  46,  Pari.  1587,  which  gave  rise  to  the  taking  bail-bonds  in  Scotland  ' 
messengers,  ordained,  ''  That  every  person  so  admitted  of  new  (i.e,  into  the  office 
messenger),  sail  find  guid  and  responsible  soverties  for  observation  of  the  injunctioi 
conteined  in  the  end  of  this  present  act,  to  our  Sovereign  Lord's  use,  with  ooflli 
skaithes,  dammages,  and  interest  of  parties  greeved,  be  the  falsehood,  negligend 
or  informality  of  any  officer :  "   From  which  it  appeared,  that  the  surety  the  I 
demanded,  was  only  to  protect  from  the  falsehood,  negligence,  or  informahty, 
officers  ;  all  of  which  might  create  an  injury  to  the  employer,  but  could  create  nc 
to  the  party  against  whom  the  emplo3rment  was  directed  :  That  when  the  injunctia 
to  messengers  referred  to  in  this  statute  are  looked  into,  it  appears  there  are 
of  them  which  respect  abuse  or  oppression  upon  a  person  against  whom  diligeap 
was  to  be  executed ;   they  are  entirely  confined  to  certain  regulations  intended  ii 
enabling  messengers,  with  the  greater  certainty,  to  do  their  duty  to  their  emplojerL-^ 
That  the  73d  act  of  the  same  parliament  enacts,  "  That  none  be  retained,  or  hereafter 
remitted  to  that  service,  but  he  that  with  his  utheris  injunctiones  sail  find  soverij 
to  be  always  furnished  with  a  sufficient  ready  horse,  quhairupon  to  serve  his  Hienefll 
and  Ueges  ;   and  that  his  soverty  sail  be  answerable  for  the  damage  and  inteni 
of  his  falsehood,  sleuth,  and  informal  doing,  in  his  Hienesse  service,  or  uther  partia^ 
gif  any  sail  happen  :  "    From  which  it  appears  still  further,  that  the  law  requixit: 
surety  only  for  the  damage  occasioned  by  the  falsehood,  siouth,  i,e,  negligence  ui 
informality  of  the  messenger. — That  in  other  statutes,  particularly  the  84th  act  oftki" 
same  parliament,  due  and  separate  provisions  are  made  for  the  security  of  thoie 
[2083]  against  whom  the  messenger  may  commit  abuse  or  oppression.     By  this  $d 
it  is  enacted,  '^  That  officiares  of  armes  committand  falsed  or  oppressions  of  the  lieges 
in  execution  of  their  office,  sail  be  called  therefor  before  the  justice  or  his  deputv, 
or  justice-aires  or,  particular  diettes,  and  punished  to  the  death  in  case  they  be  ionn 
culpable." — That  the  bail-bond  goes  exactly  upon  this  plan,  and  follows  the  vttj 
words  of  the  statutes  :   It  obliges  the  surety  to  "  pay  what  damage,  &c.,  anyof  d» 
lieges  shall  sustain  through  the  negligent,  fraudfid,  and  informal  execution,  &c/; 
and  obliges  the  surety  that  the  messenger  shall  exerce  his  office  to  the  lieges  iipoD 
their  reasonable  expenses  ;  which  last  words  show,  that  the  surety  was  found  for  At 
sake  of  the  employer,  and  not  for  the  sake  of  the  person  against  whom  the  emplof* 
ment  was  directed  ;  seeing,  by  the  law  of  Scotland,  the  messenger  was  paid  his  ezpencei 
by  the  person  who  employed,  and  not  by  the  person  against  whom  he  was  employei 
It  was  answered  for  Mr.  Forbes,  That  as  messengers  were  invested  with  poveff 
which  no  bne  durst  resist,  the  law  was  doubly  attentive  to  protect  the  subjectefro* 
the  abuse'  of  those  powers  ;  and  as  greater  oppressions  could  be  committed  hy  m^ 
sengers  against  those  whom  they  were  employed  to  seize,  than  against  thoee  »!»• 
employed  them,  it  was  absurd  to  limit  the  surety  found  to  these  last.    That  the  woiJt 
falsehood,  siouth,  and  informality,  must  be  explained  by  the  spirit  of  the  law,  wlii<i 
intended  to  secure  the  subject  against  every  malversation  ;  and  if  the  two  statutes  of 
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le  year  1587  were  explained  by  the  strict  meaning  of  their  words,  such  manner  of 
kerpretatioii  would  tend  to  explain  away  these,  and  many  more  of  our  old  statutes, 
liich  are  worded  so  as  to  explain  the  intendment  and  spirit  of  them,  but  not  to 
lumerate  every  possible  case  falling  under  them. — That  the  act  212, 1594,  *'  ordained 
1  the  saids  officiars  that  has  not  found  sufficient  caution  for  due  administration  in 
leir  office,  or  where  cautioners  are  deceased,  or  are  not  sufficient,  to  find  caution  of 
BW,  betwixt  and  the  Ist  day  of  August  next  to  come ;  otherwise  the  not  finding  of  the 
kid  caution  is  presently  declared  to  be  the  cause  of  their  deprivation  ;  whilk  depriva- 
pn  sail  be  immediately  published  at  the  market-cross  of  the  sherififdomes  where  the 
lid  officiars  remainis.''  Here  the  act,  referring  to  the  former  ones,  makes  use  of  the 
^eral  words,  undue  administration,  which  shows,  that  the  whole  subjects  were  to  be 
feotected  by  the  caution  found.  —  Sir  George  Mackenzie,  in  his  Criminals,  title 
Moroement,  says,  '*  If  a  messenger  do  any  wrong  in  the  execution  of  his  office,  he  is 
bUe  therefor  ad  damnum  et  interesse,  and  finds  caution  for  that  effect  to  the  Lion  at 
lii  entry.''  And  in  his  observation  upon  the  73d  act,  1587,  he  says,  '*  Messengers  find 
imtion  to  the  Lion  at  their  admission  de  fiddi  administratione  " ;  showing  thereby  his 

E'  lion,  that  the  obligation  of  the  surety  was  general,  as  the  pursuer  contends,  not 
ted,  as  the  defender  contends. 
i    "The  Lords  found  John  Grant  the  cautioner,  conjunctly  and  severally  with 
Renderson,  liable  in  damages  to  Forbes,  and  likewise  in  Forbes's  expenses  of  process 
kfunst  both  Henderson  and  John  Grant." 

'  [20B4]  III  reclaiming  against  this  interlocutor,  John  Grant  contended,  With  regard 
|b  his  being  made  liable  in  the  costs  6i  suit,  which  had  been  incurred  in  pursuing 
fienderson.  That  supposing  him,  as  surety,  liable  for  the  damage  occasioned  by  the 
tieesenger  ;  yet  he  could  not  be  liable  for  the  expense  of  process  in  ascertaining  that 
damage,  unless  it  had  been  expressly  provided  for  in  the  obligation  ;  that  no  surety  can 
le  liable  till  the  debt  is  liquidated  against  his  principal,  and  the  only  proof  of  that  debt 
l»aii  extracted  decree  ;  that  in  that  event  he  is  indeed  liable  in  the  debt  itself,  for  which 
ke  had  bound  himself  ;  but  not  for  the  expense  of  proving  that  debt,  for  which  he  had 
not  bound  himself. 

It  was  answered  for  Forbes,  That  the  words  of  the  bail-bond  extend  to  all  '*  damage, 
ibdth,  or  expenses,  any  of  the  lieges  should  sustain  "  ;  and  therefore  must  comprehend 
the  expense  incurred  by  the  party  in  ascertaining  the  damage  he  has  suffered. 
"The Lords  adhered." 

Se]^atim,  it  had  been  objected  by  John  Grant,  Imo,  That  as  the  late  Lord  Lion's 
eommiflsion  to  Henderson  was  granted  under  a  condition,  that  the  commission  should 
be  registered  in  the  lion-court  books  within  eight  days  of  the  date  of  it,  which  condition 
Henderaon  never  had  fulfilled,  the  commission  in  itself  was  void  ;  and  therefore,  that 
John  Grant,  who  was  only  surety  on  the  supposition  that  Henderson  was  a  messenger, 
was  free,  and  no  surety,  when  it  appeared  that  Henderson  was  no  messenger. 

Answered  for  Forbes,  That  whatever  nullity  there  might  be  in  the  commission  ; 
yet  Henderson  had  acted  as  messenger,  was  reputed  to  be  such,  and  thereby  the 
Mrety  stood  bound  in  the  same  manner  as  if  Henderson  had  acted  under  a 
proper  authority. 

It  bad  been  objected,  2do,  for  John  Grant,  That  as  the  late  Lord  Lion,  to  whom  the 
bail-bond  had  been  taken,  was  dead  at  the  time  of  the  offences  said  to  have  been 
committed  against  Forbes ;  and,  as  the  bail-bond  was  not  taken  to  his  successors  in 
office,  John  Grant,  the  cautioner  in  the  bail-bond,  was  free  :  That  the  late  Lord  Lion  was 
the  only  creditor  in  the  obligation,  and  the  obligation  ceased  with  his  death. 

Answered  for  Forbes,  As  by  the  conception  of  the  bail-bond,  damages  are  made 
payable  to  the  party  interested  and  wronged  ;  so  every  person  must  be  understood  to 
be  a  creditor  to  whom  the  wrong  or  damage  was  done,  whether  the  Lord  Lion,  who  took 
the  bail-bond,  was  dead  or  alive,  when  such  wrong  or  damage  was  committed. 
"  The  Lords  repelled  these  objections." 

Act.  Miller,  And.  Prinole,  Advocatus,  Hamilton-Gordon. — Alt.  J.  Dalrymple, 

Montgomery,  Lockhart. 
/.  Dalrymple.  Fac.  Col.  No.  118,  p.  216. 

March  7, 1759.— The  House  of  Lords  Ordered  and  Adjudged,  That  the  appeal  of 
this  cause  be  dismissed,  and  that  the  interlocutors  complained  of,  be  affirmed. 
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No.  24.     [2091]  Sir  George  Hamilton  and  Fleming  of  Farm,  his  Son-in-law  i 
Assignee  i;.  Sir  James  Calder  of  Mnirton.    June  18,  1706. 


A  cautioner  for  a  public  collector's  cashier,  being  bound  that  the  cashier  should 
"  monthly,  quarterly,  and  yearly,"  was  found   liable  for  the  whole  aneai 
although  the  cashier  had  not  been  called  to  account  in  terms  of  the  contract, 
had  become  bankrupt. 


Sir  George  and  Muirton  being  tacksmen  of  the  King's  customs  from  1686  to  li 
John  Murray  was  their  cash-keeper,  and  Sir  James  Calder  his  cautioner.    Mma 
falling  short  in  his  counting,  and  dying  in  1693,  Sir  George  pursues  his  heirs ;  a 
after  a  tedious  count  and  reckoning,  extracts  a  decreet  against  them  for  £9000 
£10,000  Scots  of  balance  he  was  owing  them ;  and  on  this  decreet,  he  registzaH 
Muirton's  bond  of  caution  to  pay  him  that  sum  ;  who  suspends  on  these  reaM 
That  the  bond  of  cautionry  was  never  a  dehvered  evident,  but  in  Murray's  custw 
the  time  of  his  decease. — Answered,  Imo,  Oppones  the  bond  now  in  my  own  handl 
and  esto  it  had  been  lying  beside  Murray,  he  was  Sir  George's  trustee  and  fact<a,i 
The  Lords  repelled  the  first  defence. — 2do,  Alleged,  he  had  arrested  efieots  of  MurraV 
and  so  cannot  recur  on  the  cautioner. — Answered,  A  creditor  may  use  all  legal  di 
gence  till  he  be  paid,  and  the  one  does  not  exclude  the  other,  and  on  payment  hefilu 
be  assigned. — This  was  also  repelled. — 3tio,  Alleged,  by  John   Murray's  counfe 
books,  the  tacksmen  are  debtors  to  him  in  h,  balance  of  £3000. — Answered,  If  Sill 
George  were  using  his  books  in  modum  probationis,  this  might  be  obtruded,  otherwa* 
his  own  books  can  never  prove  for  him. — The  Lords  foimd  his  books  not  probatifi 
in  this  case. — 4to,  Alleged,  Sir  James,  as  cautioner,  cannot  be  bound,  considerijf ; 
the  terms  of  his  obligement,  to  wit,  that  they  should  fit  accounts  with  the  said  Mumf 
the  cash-keeper  monthly,  quarterly,  and  yearly ;  and  Sir  George  having  ncglectd 
this,  his  fault  cannot  be  profitable  to  him,  nor  prejudicial  to  the  cautioner,  nam  sodm 
tenetur  soda  etiam  6b  culpandevem  ;  Ukewise,  he  was  solvent  if  diligence  had  been  doM 
against  him  before  his  death ;  and  if  you  have  sufEered  my  relief  to  perish  by  joar 
delay,  that  must  not  be  imputed  to  me  ;  which  was  so  decided  on  the  30th  Novemb« 
1697,  Sir  James  Dick  against  one  who  became  cautioner  for  the  clerk  to  his  brewcm, 
and  was  assoilzied,  because  he  was  obliged  to  count  every  three  months  with  him 
{limitata  fdeijussio  limitatem  pro-[2l0lS2]'ducit  effectum),  and  Sir  James  did  it  not: 
and  that  there  was  a  jus  qucesitum  to  the  cautioner  by  that  clause,  No.  23,  p.  3090; 
and  it  cannot  be  presumed  that  Muirton  would  run  the  risk  of  a  general  indefinite 
intromission,  which  might  exceed  his  estate  ;  but  relied  on  the  short  monthly  coiin^ 
ings,  in  which  there  could  be  Uttle  hazard. — Answered,  The  bond  of  cautioniy* 
opponed,  that  it  obliges  him  to  pay  whatever  Murray  shall  fall  short  in,  and  that  ftt 
any  time  when  required;  and  the  clause  of  quarterly,  &c.,  relates  to  exercising  m 
office  ;  and  such  a  short  period  for  counting  was  impracticable,  for  the  articles  of  h» 
charge  behoved  to  come  from  all  the  corners  of  the  nation,  which  could  not  be  done 
on  a  sudden  ;  and  Sir  James  Calder  understood  it  so  ;  for,  in  a  discharge  he  gave  to 
Murray's  Representatives  in  1700,  he  expressly  excepts  Sir  George  Hamilton's  clairo, 
and  his  own  recourse  of  warrandice  in  case  Sir  George  prevailed  ;  and  in  a  letter  be 
desires  Sir  George  to  prosecute  these  counts,  that  he  may  be  free  of  his  cautionry ; 
and  there  was  a  great  specialty  in  Sir  James  Dick's  case  ;  for  there  he  was  requiw 
by  way  of  instrument,  to  count  with  his  clerk  by  his  cautioner,  and  he  having  omitted 
to  do  it,  the  cautioner  was  very  justly  hberate  :  But  Muirton  never  interpelled  Sir 
George  Hamilton  to  count  with  Murray  till  after  his  death. — The  Lords  also  re- 
pelled this  fourth  defence. — Then  it  was  alleged  in  the  5th  place,  That  there  is  a  great 
difference  betwixt  a  cautioner  for  the  prestation  of  a  fact,  and  one's  fidelity  in  their 
administration,  whom  the  law  calls  fideijussor  indemnitaiis,  and  a  cautioner  for  a 
debt,  or  a  special  sum  of  money  ;  for  cautioners  for  factors,  executors,  and  curators, 
are  only  hable  to  make  up  what  is  wanting  of  the  principals  ;  and  if  you  send  goods 
to  a  factor  at  Campvere,  when  you  know  him  to  be  a  bankrupt,  you  have  no  access 
against  his  cautioner,  4th  March  1630,  Ritchie  contra  Paterson,  Durie,  p.  499  (tWJ^ 
Proof)  ;  and  Heringius  de  fdejuss,  c.  20,  is  positive,  that  the  creditor  has  no  recourse 
against  the  cautioner,  if  he  let  the  principal  debtor  turn  insolvent ;  and  Carp80viiu> 
definit.  forms,  far,  2,  (xmdus.  19,  num,  10,  says,  talis  creditor  cessans  convenire  ftm' 
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mlem  donee  solvendo  esse  desinit,  non  potest  dd}itum  a  fidejussore  exigere,  and  founds 
n  1. 41,  D.  de  fidejuss. — Answered,  The  cases  stated  by  these  two  lawyers,  are  where 
he  creditor  was  premonished,  and  required  by  the  cautioner,  to  look  to  the  principal, 
Bid  did  it  not,  which  cannot  be  pretended  in  this  case. — The  Lords  found  (five 
Igiunst  nine)  Oalder  still  liable  as  cautioner,  but  allowed  him  to  propone  any  thing, 
sat  plight  diminish  the  debt  owing  by  Murray,  the  principal ;  for  though  it  was 
bnstituted  against  his  representatives  by  a  decree  in  foro,  yet  Muirton  the  cautioner, 
Mt  being  compearing  there,  it  was  entire  for  him  to  propone  any  thing  he  could  yet 
lay  against  the  debt. 

December  20,  1707. — Sir  George  Hamilton  of  Tullyallan,  being  tacksman  of  the 

Kustoms,  he  made  John  Murray,  merchant  in  Edinburgh,  his  cash-keeper,  on  Sir 

lames  Calder  of  Muirton's  becoming  cautioner,  that  he  should  make  up  [2093]  what- 

trer  Murray  should  fall  short  in  his  accounts.     After  the  expiration  of  the  tack, 

flb  George  pursues  Murray,  first  before  the  Commissaries  of  Edinburgh,  and  then 

fcy  a  decreet  of  suspension  in  faro  constitutes  Murray's  Representatives  debtors  in 

a  balance  of  20,000  merks,  and  upwards ;  and  then  he  charges  Sir  James  Calder  of 

Muirton  on  his  bond  of  cautionry  to  pay  that  sum ;  who  suspended  on  this  reason, 

That  his  bond  was  never  a  delivered  evident,  but  found  beside  Murray  after  his 

decease,  and  delivered  up  by  his  widow,  and  he  never  looked  upon  himself  as  debtor  ; 

and  at  most  it  only  imports  his  fidelity,  et  de  indemnitate  servanda^  and  he  should  have 

been  called  to  the  discussing  of  the  principal  debtor,  that  all  proper  and  competent 

defences  might  have  been  proponed,  and  not  have  been  carried  on  against  Murray, 

vithout  ever  acquainting  him.     Answered,  He  opponed  the  bond  of  cautionry,  now 

Ijing  in  his  hands,  which  cannot  be  taken  from  him  but  by  his  own  oath  ;  and  no  law 

obliged  him  to  call  him  to  the  process,  discussing  the  principal  debtor ;  seeing,  by 

VDiir  engaging,  you  undertook  that  hazard,  and  you  was  so  far  from  being  ignorant 

or  forgetful,  that,  by  letters  produced,  you  acknowledged  your  being  cautioner,  and 

desired  the  accounts  might  be  fitted  and  cleared ;  and,  in  a  discharge  you  gave  Murray, 

yon  expressly  reserved  and  excepted  your  relief  and  recourse  against  him  for  your 

cautionry.    The  Lords  found  Muirton  liable ;   but  then  he  contended,  he  must 

be  heard  against  the  accounts  as  if  he  were  in  ItbeUo,  seeing  the  two  decreets  against 

Mttrray  were  res  inter  alios  acta  as  to  him  ;  and  he  must  be  allowed  to  object  against 

the  relevancy  and  probation  of  each  article,  as  if  there  were  no  such  decreets,  but 

the  afiair  still  entire,  seeing  their  collusion  could  not  seclude  him  from  all  his  objections 

and  defences.    Answered,  The  afiair  was  managed  with  all  the  contention  possible, 

80  far  was  it  from  any  collusion ;  but  if  there  were  any  defences  either  arising  ex  facto 

rd  jure,  omitted  by  Murray,  Sir  George  Hamilton  was  willing  to  receive  the  same ; 

but  to  lay  open  his  decreets,  and  begin  de  novo  to  instruct  every  article,  was  both 

unjust  and  impossible,  as  has  been  refused,  both  to  cautioners  for  executors,  and  in 

arrestments,  4th  March  1623,  Wood  contra  The  Executors  of  Ker,  Durie,  p.  54  (voce 

Rkistkr  Auos)  ;  24th  June  1665,  Irvin  contra  Strachan  (Ibidem)  ;  where  a  decreet 

of  fiquidation  against  the  principal,  upon  probation  by  vntnesses,  was  sustained 

rist  the  cautioner,  and  he  found  concluded  thereby,  though  he  was  not  called. 
Ixjrda  found  it  was  competent  to  Sir  James,  the  cautioner,  to  found  on  any  thing, 
either  in  law  or  fact,  that  was  omitted  ;  and  for  that  end  the  whole  count-books  and 
initmctions  ought  to  be  made  patent  and  open  to  his  perusal ;  but  refused  to  repone 
him  as  to  any  articles  already  determined,  either  quoad  relevancy  or  probation,  else 
there  should  be  no  finis  Utium,  and  there  might  be  a  clashing  and  interfering  betwixt 
the  interlocutors  already  pronounced  in  the  decreet,  and  those  that  might  happen 
to  be  given  in  reviewing  it  again.    See  Res  inteb  Alios. — Res  Judicata. 

Fol.  Die.  v.  1,  p.  125.     FountainhaU,  v.  2,  pp.  334,  406. 
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No.  45.    [2115]  Maxwel  of  Grubton  v.  E.  Nithsdale.    December  19, 1632. 

A  cautioner,  against  whom  sentence  had  passed,  and  who  had  thereupon  paid,  y 
found  to  have  no  relief  against  the  principal,  because  the  principal,  who  had^ 
good  plea,  was  not  called,  nor  the  distress  intimated  to  him. 

The  deceast  Lord  Herreis  being  bound  as  cautioner  for  umquhile  Lo 
in  anno  1587,  that  he  should  depart  out  of  the  country,  and  not  to  return  without 
King's  license,  under  the  pain  of  5000  merks  ;    the  said  Lord  Herreis  is  conv 
before  the  King,  being  then  present,  and  before  the  Lords  of  Secret  Council,  to 
him  decerned  to  pay  the  sum,  because  the  principal  had  contravened,  by  ref 
without  license ;  whereupon  decreet  being  given,  and  he  charged  to  pay,  th< 
he  made  payment,  and  reported  the  thesaurer's  discharge  ;   and  the  donatar  to 
Lo.  Herreis  escheat,  after  declarator  thereon,  assigning  and  disponing  his  right^ 
relief  against  the  Lo.  Maxwel,  and  abo  the  [2116]  right  of  a  sum  of  other  5000 
falling  under  the  same  escheat,  which  was  conditioned  to  be  paid  to  that  same 

Herreis,  by  the  Lord  Maxwel,  in  name  of  tocher  to Maxwel  of  Grubton, 

pursues  this  Earl  as  heir  to  the  person  obliged  to  the  Lord  Herreis's  rebel,  both 
the  penalty  paid,  and  whereof  the  Lo.  Maxwel  was  obliged  to  relieve  him,  and 
for  the  tocher-good  :  The  parties  compearing  and  defending,  the  Lords  found, 
the  pursuer,  as  having  right  by  progress  iU  supra,  nor  the  Lo.  Herries  himself,  if 
were  pursuing,  and  living,  could  not  seek  this  relief,  notwithstanding  of  the  seni 
foresaid  by  the  King  and  Secret  Council,  and  albeit  he  had  paid  conform  to  the 
tence,  and  albeit  he  had  been  charged  before  he  had  paid,  because  the  principal  p 
viz.  the  Lo.  Maxwel,  who  was  alleged  to  have  contravened  and  come  against 
bond,  and  thereby  to  have  incurred  the  penalty,  was  not  called  to  that  sentence 
the  Secret  Council,  but  the  cautioner  only,  against  whom  that  fact  of  contravei 
ought  most  properly  to  have  been  tried  ;  neither  did  the  cautioner,  who  was 
vened,  decerned,  and  distressed,  ever  intimate  to  the  principal  that  pursuit,  or 
tence,  or  charge  given  to  him,  at  any  time  before  his  alleged  payment  of  the  < 
as  he  ought  to  have  done,  and  which,  if  he  had  done,  the  principal  now  proponed*^ 
defence,  which  was  then  competent  before  the  payment  made  by  his  cautioner,  wl 
would  have  relieved  both  principal  and  cautioner,  viz.  Compensation  of  a  great*! 
debt  owing  by  the  King's  Majesty,  and  which  was  confessed  by  the  King,  in  presenoi 
of  the  Lords  of  Secret  Council  also,  and  there  acknowledged  to  be  true,  and  dom 
before  the  alleged  payment  made  by  the  Lo.  Herries  as  cautioner  ;  in  respect  whcMw 
the  Lords  assoilzied  from  the  pursuit,  and  found  the  cautioner,  for  omitting  the  inii^- 
mation  of  the  said  distress  before  his  payment,  could  not  seek  relief  against  his  pri»* 
cipal,  who  was  not  cited  to  that  pursuit,  and  who  had  the  foresaid  defence  to  liberate 
himself  and  his  cautioner,  if  that  had  been  notified  to  him  ;  and  as  for  the  other  pail 
of  the  summons,  anent  the  tocher-good,  the  Lords  found  this  exception  relevant, 
viz.  That  it  was  subscribed  by  the  Lo.  Maxwel,  being  then  noinor,  and  having  curatoWi 
without  their  consents  ;  neither  was  it  respected  what  the  pursuer  replied,  that  albeit 
he  was  minor,  yet  the  obligement  was  good,  being  done  in  a  contract  of  marriage 
with  his  sister,  and  upon  that  condition  of  tocher  the  marriage  followed,  and  wil 
perfected,  and  bairns  procreate  betwixt  them  now  living,  and  the  sister  renowioed 
all  bairns  part  of  gear  competent  to  her  therefor  ;  so  that,  after  40  or  45  yeais  since 
the  contract,  it  was  not  time  now  to  allege  this  nullity,  the  sister  having  discharged 
more  than  she  received,  and  which  could  not  now  be  conveniently  tried,  all  the  parties 
being  dead,  so  that  the  probation  of  that  which  was  due  for  her  bairns  part  of  gear 
discharged  by  her  is  now  perished  ;  notwithstanding  whereof  the  nullity  was  sus- 
tained ;  for  frater  non  tenetur  dotare  sororem  L.  {Cum  jdures)  12,  §  {Cum  Tutor)  Z,f 
De  administrai,  and  periculo  Tut  arum,  tit,  7,  lib,  26,  et  tbi  Glossa,  sed  Bartolu^  contra] 
the  rather  this  was  done,  because  the  parties  were  married  [2117]  *  7®*^  ^^  ^^^ 
before  the  contract,  and  the  Lords  reponed  also  the  sister  to  that  discharge,  given  of 
her  bairns  part  of  gear  contained  in  the  contract  done,  in  respect  of  the  condition  (rf 
the  tocher,  which  was  found  null,  as  said  Is.    See  Minor. 

Act.  Stuart  et  DuNLOP.—Alt.  Nicolson  et  Cunninghame. — Clerk,  Scot. 

Fol.  Die.  V.  1,  p.  127.     Durie,  p.  660. 
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To.  46,  [2117]  KiBKwooD  i\  Ferguson.    July  19,  1633. 

i  cautioner  who  had  received  from  the  principal  debtor  a  right  to  intromit  at  his 
own  hand  for  his  relief,  afterwards  pursued  for  spuilzie,  was  assoilzied. 

Margaret  Eirkwood  pursues  Robert  Ferguson  for  spuilzie  of  goods  out  of  her 
(onse,  committed  in  February  ;  and  the  defender  excepting  upon  a  disposition  pre- 
ceding, made  by  the  pursuer  to  him  of  these  goods,  for  relief  of  his  cautionry.  wherein 
le  was  bound  for  the  pursuer,  in  which  disposition  she  gave  him  power  to  intromit 
rith  the  goods  at  his  own  hands,  and  renounced  all  action  of  spuilzie,  and  all  other 

fion  competent  to  her  therefor  ;  by  virtue  whereof  he  intromitted,  and  so  alleged 
ought  to  be  free  of  spuilzie  ;  the  exception  was  repelled,  and  the  action  sustained  ; 
because  the  sum  wherefore  he  was  cautioner  for  the  pursuer  was  not  payable  till 
■hitsunday,  and  the  spuilzie  was  committed  in  February  before  that  time,  so  that 
Keil^er  the  term  being  come,  nor  he  distrest  any  ways  therefor  by  the  creditor,  that 
fispofition  could  not  sustain  his  intromission  had  at  that  time  foresaid ;  but  the 
bnds  reserved  the  modification  to  themselves  after  probation. 

December  14. — One  Kirkwood  pursuing  Ferguson  in  Galloway  for  spuilzie  of 
ker  goods  out  of  her  house  in  Glasgow  ;  the  defender  excepting  that  he  was  cautioner 
fcr  the  pursuer  in  a  sum  owing  by  her  to  her  creditors,  for  his  relief  whereof  the  pur- 
suer had  disponed  to  him  these  goods  ;    in  which  disposition  she  gave  him  power, 
t(»  his  relief,  to  intromit  with  these  goods  libelled  at  his  own  hand,  without  all  danger 
ef  spuikicor  any  action  to  follow  thereon  against  him,  which  she  renounced ;  according 
irhereto,  fearing  his  relief  to  be  uncertain,  and  seeing  that  the  pursuer  disponed  some 
of  the  said  goods  (whereby  his  relief  might  be  frustrate),  he  intromitted,  and  he  was 
content  being  relieved  to  restore  all  again  with  which  he  intromitted  ;  this  exception 
was  found  relevant  by  the  Lords,  to  liberate  the  defender  from  all  action  of  spuilzie, 
and  to  assoilzie  him  therefrom  simpliciter,  notwithstanding  of  the  reply,  that  the 
puBoer  offered  to  prove,  that  any  alleged  disposition  that  she  had  made  of  any  of 
the  goods,  whereupon  the  defender  excepted,  was  only  of  a  brewing  caldron  which 
she  had  only  set  out  to  one  for  hyre,  viz.  of  so  much  money  to  be  weekly  paid  therefor, 
and  upon  bond  to  deliver  the  same  again  to  the  pursuer,  after  the  time  of  hyring 
eoavened  upon ;   by  the  which  deed  the  excipient's  case,  and  the  disposition  made 
to  him,  was  no  ways  prejudged,  and  he  could  not  allege,  nor  condescend  upon  any 
other  of  the  goods  libellea,  to  have  been  disponed  by  her,  and  this  [2118]  ^as  lawful 
lot  her  to  do  ;   neither  could  the  exception  be  sustained  upon  that  disposition  made 
to  him  for  his  relief,  to  give  him  power  at  his  own  hand,  without  authority  of  any 
Judge  or  Magistrate,  to  meddle  with  the  same  goods,  specially  seeing  the  same  was 
made  for  his  rehef,  and  before  his  distress,  he  could  never  have  intromitted  ;  likeas 
he  was  never  distrest,  nor  yet  is  distrest  therefor,  nor  able  to  show  any  distress,  and 
of  law  ^ttt  rem,  qttamvis  suam,  non  jure  occujxUy  punitur  ut  invasor,  et  cadit  a  jure, 
ywod  in  re  habet ;   and  the  pursuer  having  sundry  gentlemen's  sons  in  boarding,  by 
this  malicious  meddling  with  her  whole  gear,  and  plenishing  of  her  house,  and  leaving 
nothing  therein  for  her  use,  they  had  deserted  her,  she  having  nothing  left  but  the 
bare  walls,  which  has  redacted  her  to  great  misery  ;  which  reply  was  rejected,  and 
t^e  exception  sustained,  albeit  there  was  no  distress  alleged. 

Durie,  pp.  686,  695. 


No.  48.  KiNCAiD  V,  Leckie.     February  7,  1665. 

Found  in  conformity  with  No.  43,  p.  2115. 

In  an  action  pursued  at  the  instance  of Kincaid  v.  the  Lairds  of  Leckie 

and  Boquchan,  it  was  found,  that  where,  in  a  bond  bearing  annualrent,  the  principal 
debtor  was  only  obliged  to  pay  the  annualrent  (and  not  the  cau-[2119]-tioner)  during 
the  not  payment  of  the  said  principal  sum  ;  yet  one  of  the  cautioneis  being  distrest, 
aad  the  other  cautioners  being  obliged  to  relieve  him  pro  rata  of  all  cost,  skaith,  and 
MOK.  I.  9* 
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damage,  they  are  liable  to  the  cautioner  who  was  distrest,  for  payment  of  anni: 
since  his  distress  and  payment ;  and  also  found,  that  the  cautioner  being 
may  seek  payment  of  the  hail  sum,  except  his  own  proportion ;  just  as  the  prii 
creditor  might  do,  though  the  cautioners  be  obliged  to  relieve  others  fro  rata 
See  SouDUM  et  Pro  Rata.  Gilmour,  No.  124,  p.  91. 


No.  79.    [2154]  Robert  M'Kinlay  v.  William  Ewino.    February  14, 1781. 

The  act  1695,  introducing  the  septennial  prescription  of  cautionary  obligation 
does  not  apply  to  cautionary  obligations  in  suspensions. 

In  a  process  of  suspension,  of  a  charge,  at  the  instance  of  Ewing  v.  Jantt 
Macadam,  John  Macadam  was  offered  as  cautioner  to  the  clerks  of  the  bills, 
consented  to  receive  him,  upon  having  put  into  their  hands  the  following  letta 
addressed  by  M'Kinlay  to  the  suspender's  agent :  "  8th  August  1771.  I  undeiBtanj 
John  Macadam,  tenant  in  Stockrodgeart,  has  become  cautioner  for  James  Macadaoit 
tenant  in  Bellock,  in  the  suspension  at  his  instance,  against  Robert  Ewing  of  Locbend 
and  that  he  is  refused  at  the  Bill  Chamber  ;  I  therefore  hereby  attest,  that  the  m 
John  Macadam  is  a  sufficient  cautioner  in  said  suspension,  and  is  able  to  pay  tht 
sums  charged  for." 

This  missive  was  subscribed  by  M'Kinlay ;  but  was  not  holograph  ;  nor  was  tlM 
subscription  attested  by  witnesses.  The  subscription,  however,  was  judicially 
acknowledged. 

In  1779,  Ewing  having  previously  discussed  both  the  suspender  and  cautioner, 
raised  an  action  against  M'Kinlay,  as  attester  of  the  sufficiency  of  the  latter. 

Pleaded  by  the  defender :  In  the  first  place,  the  letter  founded  on  by  the  pursuer 
contains  nothing  farther  than  a  declaration,  that  the  cautioner  was  sufficient  at  tlM 
time.  It  by  no  means  imports  any  obligation  upon  the  defender  to  become  liable^ 
subaidiarie,  in  the  event  of  his  future  insufficiency.  In  order  to  produce  tUl 
obligation,  the  form  prescribed  by  act  of  sederunt,  27th  December  1709,  would  hav» 
been  requisite,  by  which  *'  attesters  of  cautioners  are  to  be  taken  bound  as  fully  as  tlrt 
cautioners  themselves."  Secondly,  The  missive  is  defective  in  the  statutory  solem- 
nities. And,  thirdly.  Though  it  were  valid,  both  in  substance  and  form,  it  would 
fall  under  the  septennial  prescription  of  cautionary  engagements,  introduced  by  act 
1695,  cap.  5,  which,  from  its  spirit  and  design,  should  be  interpreted  to  extend  equaOf 
to  all  cautioners,  whether  judicial  or  extrajudicial.  Nay,  if  even  the  strict  letter 
of  the  statute  be  adopted,  the  former,  as  well  as  the  latter,  may  be  said  "  to  be  bound 
and  engaged  in  bonds  or  contracts  for  sums." 

Answered  by  the  pursuer,  to  the  first  defence  :  The  nature  of  the  obligation  in» 
curred  by  the  defender  appears  from  the  circumstances  of  the  case,  from  the  whole 
strain  of  the  letter,  and  especially  from  the  words,  "  I  hereby  attest,  &c." 

To  the  second  :  The  judicial  acknowledgement  of  subscription  saves  from  anj 
legal  nullity  supposed  to  arise  even  from  the  statute  1681,  Fountainhall,  v.  1,  p.  692, 
26th  December  1695,  Beatie  contra  Lambie,  voce  Writ  ;  but  especially  [2156]  ^ 
the  case  of  missive  letters  ;  Kilkerran,  p.  605,  Crawford  contra  Wight,  16th  Januaiy 
1739,  voce  Writ  ;  Kilkerran,  p.  609,  Foggo  contra  Milligan,  20th  December  1746, 
voce  Writ  ;  Kilkerran,  p.  612,  Neil  contra  Andrew,  8th  June  1748,  voce  Wrft.  And, 
indeed,  in  all  cases  where  writing  is  not  essential  to  an  obligation,  it  would  seem  that 
such  an  acknowledgment  ought  to  have  that  effect ;  since,  at  first,  nothing  mow 
would  have  been  necessary  to  constitute  the  obligation. 

Answered  to  the  third  defence  :  The  principle  of  the  septennial  limitation  is  none 
of  the  presumptions  on  which  prescription  is  founded.  Hence  the  objection  of  non 
valentia  agendi,  is  not  applicable  to  this  limitation.  According  to  the  defender's 
doctrine,  then,  were  a  litigation  to  be  protracted  during  the  whole  of  the  seven 
years,  at  its  termination,  when  only  the  bond  could  possibly  become  effectual,  the 
cautioner  would,  ipso  jure,  be  liberated.  In  this  manner,  judicial  cautionry  might 
be  rendered  a  vain  and  useless  ceremony.  But,  besides  that  this  interpretation  o( 
the  statute  would,  in  its  consequences,  annihilate  that  security,  it  seems  in  itself 
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truly  impracticable.  Thus,  the  cautioner  is  bound,  not  only  for  the  amount  of  the 
matter  in  dispute,  but  likewise  for  the  expenses  of  the  process.  These,  it  is  plain, 
ncrease  gradually ;  and  consequently,  at  a  variety  of  successive  periods,  give  rise 
to  an  equal  variety  of  obligations.  Is  a  new  term  of  prescription  then  to  commence 
with  each  of  the  obligations  ?  Or,  can  they  be  understood  as  running  a  course  of 
prescription  before  they  shall  have  existed  ? 

The  Court  desired  to  know  the  practice  of  the  Bill  Chamber,  with  respect  to  the 
form  of  attesting  judicial  cautioners ;  and  the  answer  made  by  the  clerks  was,  That, 
in  order  to  render  an  attestor  liable  svbMiarie,  they  were  in  use  to  require  compliance 
with  the  form  prescribed  by  the  act  of  sederunt ;  and  would  not  have  considered  the 
letter  in  question  as  sufficient  for  that  purpose. 

It  was  not  necessary  to  give  judgment  with  respect  to  the  statutory  solemnities. 
With  regard  to  the  other  two  particulars,  the  Lords  found,  "  That  the  act  1695  does 
not  apply  to  cautionary  obligations  in  judicial  proceedings  in  suspensions ;  but  sus- 
tained the  defence,  that  the  attestation  was  irregular  and  invalid." 

Lord  Ordinary,  Wbsthall. — Act.  Morthland. — Alt.  M'CoRiacK. — Clerk,  Menzies. 

Fd,  Die,  V.  3,  p.  121.     Fac.  Col.  No.  35,  p.  63. 


No.  86.  [2163]  Gillespie  v.  Main.    June  26, 1747. 

An  att«8ter  of  a  cautioner  in  a  suspension  may  be  summarily  charged  with  horning 

upon  his  obligation. 

John  Gillespie,  drover  in  Abington,  having  obtained  decreet  before  the  Sherifi 
of  Edinburgh,  against  John  CroU,  flesher  there ;  it  was  suspended,  and  George  Lesly, 
indweller  in  Edinburgh,  became  cautioner,  who  was  attested  by  Andrew  Main,  taylor 
there,  in  these  words,  being  the  ordinary  style  of  attestations,  *'  I  do  hereby  not  only 
attest  the  sufficiency  of  the  within-designed  cautioner,  but  likewise  bind  and  oblige 
me,  my  heirs,  and  executors,  as  cautioners  for  [2164]  him,  and  for  payment  of  the 
within  sums  of  money,  as  fully  in  all  respects  as  the  cautioner  himself,  except  as  to 
the  order  of  discussing  ;  and  consent  thir  presents  be  registrate  with  the  within  bond, 
that  all  execution  pass  thereon  subsidiarie  accordingly." 

A  hill  of  homing  was  presented  against  the  attester,  upon  production  of  a  registrate 
homing  and  denunciation  against  the  suspender  and  cautioner ;  and  the  matter 
being  reported,  because  the  writers  to  the  signet  doubted  whether  an  attester  could 
be  summarily  charged  with  horning,  they  thinking  that  he  was  only  liable  to  a  process. 

The  Lords  directed  the  Lord  Ordinary  to  pass  the  bill. 

Fol.  Die,  V.  3,  p.  122.    D.  Falconer,  v.  1,  No.  194,  p.  259. 


No.  6.       [2171]  Oliphant  V,  Hamilton  of  Kilpoty.    January  2,  1667. 

A  poinding  of  the  ground  is  competent  against  an  apparent  heir,  without  a  charge 

to  enter. 

William  Oliphant  having  obtained  a  decreet  for  poinding  of  the  ground  against 
Hamilton,  he  suspends  on  this  reason.  That  he  was  neither  decerned  as  heir,  nor 
possessor,  but  as  apparent  heir  to  the  heritor,  and  was  never  charged  to  enter  heir. 

The  Lords  repelled  the  reason,' and  found  this  action,  being  real,  was  competent 
against  the  apparent  heir  without  a  charge. 

Fd.  Die.  V.  1,  p.  130.    Stair,  v.  1,  p.  422. 
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No.  4.  [2178]  Criohton  v.  Lord  RossiE.    March  6, 1573- 

A  decree  pronounced  against  a  pupil  was  reduced,  because  his  tutors  and  cimt^ni 
were  not  called  for  their  interest,  although  it  was  notour  he  had  none. 

Fol.  Die.  V.  1,  p.  132.     Maitland,  MS. 


No.  9.  [2180]  E.  KiNGHORN  V.  Collage.    March  8,  1626. 

A  father  administrator,  need  not  be  specially  cited  ;  it  is  sufficient  that  tutors  and 

curators  are  cited  in  general. 

In  an  action  of  removing  of  tenants  defenders,  pursued  at  the  instance  of  the 
Earl  of  Kinghom,  from  the  lands  and  barony  of  Dods,  wherein  one  called  Robert 
CoUace  was  convened ;  who  being  min(»  the  time  of  his  citation,  and  then  having  ba 
father  living,  who  was  administrator  to  him  of  the  law ;  The  Lords  sustained  tiie 
process,  and  the  summoning  of  the  said  minor,  being  summoned  by  the  pnncipal 
summons,  and  executions  thereof,  with  his  tutors  and  curators  generally,  and  thej 
being  generally  summoned,  albeit  that  his  father  was  not  specially  summoned  bv  the 
execution,  who  was  then  living,  whom  the  Lords  found  needed  not  to  be  speciaUj 
sunmioned,  as  said  is,  seeing  the  tutors  and  curators  were  generally  summoned. 

Act.  Hope  et  Rollock. — Alt.  Aiton  et  Nairn. — Clerk,  Qibson. 

Fol,  Die,  V.  1,  p.  132.    Durie,  p.  189. 


No.  12.        [2181]  IJ-  Cairnoussie  v.  L.  Techmurie.    December  17,  1629. 

In  a  declarator  of  redemption  against  a  minor,  the  Lords  found,  that  the  tutors 
and  curators  need  not  generally  be  warned  in  the  instrument  of  premonition, 
since  they  were  specially  and  nominatim  warned. 

Cairnoussie  after  comprising  of  lands  from  L.  Philorth,  the  legal  being  expired, 
pursuing  a  declarator  of  redemption  against  Techmurie,  to  whom  the  land  was  wadset 
before  the  comprising,  by  the  forbears  of  him  from  whom  the  same  was  comprised, 
under  reversion ;  it  was  found.  That  the  heir  of  him  from  whom  it  was  comprised, 
being  publicly  infeft  in  the  same  lands,  needed  not  to  be  summoned  in  this  redemption, 
seeing  in  efiect  he  was  author  to  the  compriser  ;  for  having  the  right  of  his  conven- 
tional reversion  established  in  his  [2182]  person,  by  that  comprising,  which  bring » 
judicial  assignation,  it  behoved  to  be  alike,  as  if  the  debtor  had  made  him  assignee 
to  that  reversion,  qtu)  casu  he  needed  not  to  have  summoned  his  cedent.  Item,  It 
was  found,  That  the  redemption  being  against  a  minor,  the  tutors  and  cuiatois 
needed  not  generally  to  be  warned  in  the  instrument  of  premonition,  his  tutors  being 
specially  warned  nominatim ;  but  it  was  found,  that  the  pursuer  ought  to  instroct, 
that  he  was  tutor,  and  prove  the  same  cum  proces9U. 

Act.  Lautib,  Davidson,  et  Baird.— Alt.  Nicolson  et  Hay. — Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  133.    Durie,  p.  475. 
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No.  16.       [2184]    Dalqleish  v.  Hamilton.    Feb.  18  k  June  26,  1752. 

The  Lords  sustained  the  objection  to  a  sale  of  a  minor's  lands,  that  the  tutors  and 
coxatorrs  of  the  minor  were  not  called,  and  found  they  could  not  be  called  by  a 
diligence. 

Dalgleish,  as  creditor  to  James  Hamilton,  late  provost  of  Einghom,  brought  a 

1  process  of  sale  against  Hamilton  his  son  and  heir,  of  certain  houses  and  tenements 
ying  about  Kinghorn  ;  in  which  it  was  objected  by  the  defender,  that  the  process  could 
not  proceed,  in  respect  the  defender  was  a  minor,  and  his  tutors  and  curators  were 
not  called. 

The  pursuer  having  applied  to  the  Ordinary,  for  a  diligence  to  cite  the  tutors 
and  curators,  the  Ordmary  stated  the  case  verbally  to  the  Lords ;  and  the  Lords, 
in  respect  the  defender  was  minor  and  not  pupil,  having  advised  the  Ordinary  to 
grant  diligence,  he  granted  it  accordingly. 

They  considered  the  case  of  minor  and  pupil  to  be  different.  A  tutor  acts  for 
the  pupil  who  is  himself  considered  nobody  ;  whereas  a  minor  acts  with  the  curator  ; 
and  as  a  husband  may  be  called  by  a  diligence,  so  a  curator  might. 

But,  upon  advising  petition  and  answers,  the  Lords  "  sustained  the  objection  to 
the  sale,  that  the  tutors  and  curators  of  the  minor  were  not  called,  and  found  they 
Gould  not  be  called  by  a  diligence. 

Fol,  Die,  V.  1,  p.  129.    Kilkerran  (Process),  No.  13,  p.  439. 


No.  19.      [2186]  Lord  Napisr  v..  Sir  William  Nicolsok.    March  1684. 

Found  that  a  minor  ought  call  his  whole  tutors  or  curators,  either  at  the  beginning 

or  cum  frocessu. 

Found  that  a  minor  ought  to  call  his  whole  tutors  or  curators,  either  at  the  begin- 
ning or  cum  processu,  to  the  effect  the  defences  of  every  one  may  be  communicated 
to  &e  benefit  of  all ;  though  every  one  may  be  decerned  in  solidum,  as  was  formerly 
found  in  the  Lord  Pitmedden's  case ;  albeit  the  contrary  was  lately  decided  in 
Lockhart's  case  v.  Mr.  John  Ellies,  No.  13,  p.  2183,  where  the  tutor  called  was 
only  allowed  to  intimate  to  the  rest  of  the  tutors  who  were  not  called.  This  was 
adhered  to  as  to  the  Representatives  of  dead  tutors  ;  December  2,  1684  :  and  the 
like  was  decided  January  1685,  Dalgerno  contra  Henderson.    See  Tutor  and  Pupil. 

Fol.  Die.  V.  1,  p.  133.      Harcarse  (Tutors  and  Curators),  No.  981,  p.  277. 


No.  36.  [2194]  Forrester  v.  Clerk.    March  10,  1627. 

A  special  l^tee  cannot  convene  a  debtor,  without  calling  the  executors  of  the  defunct. 
'Hiey  might  allege  reasons  why  the  legacy  ought  not  to  be  paid. 

In  an  action  betwixt  Forrester  and  Clerk,  for  payment  of  a  legacy  of  a  sum  specially 
adebted  by  the  defunct's  debtor,  designed  in  the  legacy,  the  Lords  found,  That  albeit 
the  Wacy  was  specified  and  designed  certainly  owing  by  such  a  special  debtor,  yet 
that  the  legatar  could  not  convene  the  debtor  therefor,  except  the  executors  of  the 
defunct  had  been  also  convened  in  that  pursuit ;  for  [2196]  they  might  have  alleged 
w>me  reasons  why  the  legacy  should  not  have  been  paid,  as  quod  debita  excedunt  btma, 
or  some  other  lawful  defence,  which  makes  them  necessary  parties  to  have  been  called  ; 
M  that  the  process,  without  their  citation  or  concourse,  could  not  bo  sustained. 

Act.  Nairn. — Alt.  Haliburton. 

Joi.  i>io.  v.  1,  p.  134.    Durie,  p.  288- 
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No.  45.    [2198]  Earl  of  Moray  v.  The  Fbuabs  of  the  Salmon-fishing  of  Ness. 
I  November  8,  1677. 

In  a  declarator  that  the  Sheriff  of  Inverness  had  right  to  fish  three  days  in  the 
of  Ness,  no  necessity  was  found  to  call  the  town,  or  any  but  the  possessors. 

This  is  a  declarator  that  the  Earl,  by  his  gift-right  sheriffship  of  Inverness 
vitam  has  right  to  fish  three  days  in  the  time  called  the  summer-moon,  conform  to 
possession.  Alleged,  The  Sheriff  and  Town  of  Inverness  are  not  called.  Answered, 
He  needs  call  none  but  the  possessors,  let  them  intimate  the  distress.  The  Lords 
repelled  the  allegeance.  Fol.  Die.  v.  1,  p.  135.     FauntainhaU,  MS. 


No.  50.  [2201]  ^'  Wardis  v.  Tenants.    February  9,  1628. 

Found  incompetent  to  pursue  declarator  of  servitude  against  tenants,  without  calling 

the  proprietor. 

In  an  action  by  L.  Wardis  against  the  Tenants  of  the  L.  of  Dunkintie,  for  doing 
of  services  to  the  pursuer's  mill,  as  possessors  of  the  land  astricted  thereto^ 
[2202]  wherein  the  L.  of  Dunkintie  their  master,  who  was  not  called  in  the  process, 
compearing  and  admitted  for  his  interest,  alleged,  That  no  process  ought  to  be 
granted  in  this  case,  tending  to  constitute  a  servitude  upon  his  ground,  except  be 
had  been  summoned  to  this  pursuit.  The  Lords  found  no  process  therein,  while  the 
master  be  called  ;  and  this  was  found,  albeit  the  master  himself  compeared  for  bis 
interest,  and  proponed  this  exception  himself,  and  not  with  the  tenants. 

Act.  NicoLsoN. — Alt.  Hope. — Clerk,  Gibson. 

i 

,  M  Fd.  Die.  V.  1,  p.  136.    Duricy  p.  343. 


No.  76.  [2215]  Lord  Blantyre  v.  Walkinshaw.    July  2, 1667. 

In  reduction  of  a  bond  granted  in  minority,  if  the  assignation  be  intimated,  the  assignee 
must  be  cited  inter  annos  tUUes,  and  not  the  cedent. 

The  Lord  Blantyre  pursues  a  reduction  of  a  bond,  as  being  granted  in  his 
minority.  It  was  alleged  for  Walkinshaw,  assignee  to  the  bond,  absolvitor,  because 
there  was  no  process  intented  against  him  intra  annos  utiles,  till  the  pursuer  was  past 
twenty-five  years.  It  was  answered.  That  the  defender's  cedent  was  cited,  to  whom 
the  bond  was  granted,  and  this  defender's  right  will  fall  in  consequence,  and  there 
was  no  necessity  to  cite  him  in  the  same  way ;  that  the  service  of  an  heir  may  be 
reduced  without  calling  of  his  creditors,  or  those  that  are  infeft  by  him. 

The  defender  answered.  That  his  assignation  was  intimated  before  the  citation 
against  his  cedent,  which  cannot  be  miskenned  by  the  pursuer,  to  whom  the  intimation 
was  made,  after  which  the  cedent  had  no  right,  and  any  citation  against  him  was  of 
no  moment ;  neither  is  the  case  alike  to  the  reduction  of  a  retour,  wherein  the  reducer 
doth  neither  know,  nor  is  obliged  to  know,  the  creditors'  rights. 

The  Lords  found  that  the  assignee,  after  the  intimation,  behoved  to  be  cited 
irUra  annos  utiles,  but  they  sustained  improbation  against  the  citation,  made  against 
the  assignee  by  way  of  defence.  In  this  case  it  was  not  urged,  whether  the  intima^ou 
was  personal  to  the  pursuer,  or  only  at  his  dwelling-house  ;  or  whether  it  was  recent 
before  the  citation  ;  for,  if  it  were  not  personal,  or  recent,  it  were  hard  to  oblige  the 
pursuer  to  remember  so  transient  an  act,  as  an  intimation. 

It  was  further  alleged  by  the  defender.  That  there  was  no  lesion,  because  be 
offered  him  to  prove,  that  the  sum  was  delivered  to  the  minor's  curators,  at  least 
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»  the  miuor  and  his  curators  jointly,  who  being  persons  abundantly  sdvendo,  and 
rery  provident,  the  minor  could  have  no  lesion,  seeing  they  were  comptable.  It 
WMs  answered,  non  rdevat,  unless  it  were  alleged  positive,  that  the  sum  were  utiliter 
impeiwvm,  for  the  minor's  profit ;  for,  the  minor  has  his  option,  either  to  pursue  the 
suiators,  as  intromitting,  or  to  reduce  his  obligation,  and  [2216]  the  curators  not  being 
in  this  process,  no  probation  of  the  delivery  of  money  to  them  will  bind  them,  but 
•rerc  there  necessity,  that  they  were  both  cited,  and  it  instructed  by  writ. 

The  Lords  repelled  this  defence,  but  severals  inclined  not  to  sustain  process,  till 
die  curators  were  first  discussed  ;  and  whether  the  minor  was  leped  or  not. 

Fd.  Die.  V.  1,  p.  138.    Stair,  v.  I,  p.  468. 


No.  130.     [2247]  Hammermen  in  Glasgow  v.  Cr\wfurd.    March  5,  1628. 

Action  of  proving  the  tenor  cannot  proceed  against  the  heir  of  a  defunct,  without 

calling  the  executor. 

In  an  action  for  proving  of  the  tenor  of  a  bond  betwixt  the  Hammermen  in  Glasgow 

and  Crawlurd,  who  was  convened  as  heir  to  his  father,  for  proving  of  the  tenor  of 

the  bond  made  by  his  father  to  the  pursuers,  the  Lords  found,  that  no  process  ought 

to  be  granted  for  proving  of  such  tenors  of  obligations,  after  the  decease  of  the  debtor, 

except  the  executors  of  the  defunct  were  specially  called  to  these  pursuits  ;  because 

the  same  tends  to  make  up  obligations,  whereupon  the  executors  may  be  distrest, 

either  by  the  principal  creditor,  or  by  the  debtor's  heir  who  is  convened  ;  which  heir 

thereupon  might  seek  relief  against  [2248]  tl^e  executors  ;  and  because  this  defender 

was  convened,  both  as  heir  and  executor  to  the  defunct,  and  the  defender  condescended 

not  that  there  were  other  executors,  therefore  the  process  was  sustained.     And, 

because  it  was  found  by  the  Lords,  that  this  action  to  prove  a  tenor  was  of  a  dangerous 

con8e()uence,  to  make  up  obligations  after  the  decease  of  the  debtor,  the  cause  of 

amission  not  being  clearly  quaUfied,  which  was  found  necessary  to  be  well-known 

and  qualified,  and  also  proven  in  these  cases  to  make  up  obligations ;  neither  were 

the  articles  libelled  found  sufficient  to  produce  this  action,  which  were  only  conceived 

upon  probation  by  witnesses ;  therefore  the  Lords  assoilzied  from  that  action,  in  so 

far  as  it  was  of  the  nature  of  a  cause  to  prove  the  tenor  of  a  bond  ;  but  because  the 

obligation  desired  to  be  proven  was  only  of  the  sum  of  100  pounds,  therefore  they 

snffered  the  pursuer  to  convert  the  pursuit,  by  this  same  summons,  in  an  action  to 

pay  the  debt  against  the  defender  ;  which  decreet  and  action,  so  converted,  the  Lords 

found  might  be  proven  by  witnesses,  who  saw  the  sum  lent,  and  who  knew  that  the 

defunct  paid  annualrent  therefor ;  and  found,  that  albeit  the  debt  acclaimed  extended 

to  100  pounds,  yet  seeing  it  exceeded  not  100  pounds,  that  it  might  be  proven  by 

witnesses. 

Act.  Lawtie.— Alt.  MowAT. — Clerk,  Gibson. 

Fd.  Die,  V.  1 ,  p.  143.    Durie,  p.  364. 


No.  3.  [2256]  Keith  v.  Grahame.     January  25,  1668. 

Two  halves  of  a  barony  were  disposed  to  different  persons,  one  before  the  other ; 
the  first  cum  moris  et  maresiis,  only  in  the  tenenda,  not  in  the  dispositive  clause. 
The  property  of  the  moss  of  the  barony,  was  found  to  go  with  the  second  half. 

In  the  case  of  Keith  of  Craigie,  contra  Grahame  of  Creichie,  the  Lords,  upon  pro- 
bation in  mutual  declarators  anent  a  moss,  found,  That  the  barony  of  Craigie  having 
pertained  to  Straiton  of  Lauriston  ;  and  thereafter,  a  part  of  the  same  being  disponed 
to  Keith  and  his  predecessors  ;  and  another  part  to  the  authors  and  predecessors  of 
Grahame  of  Creichie,  extending  the  saids  two  parts  to  the  whole  barony  ;  that  both 
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the  saids  parties  had  interest  and  right  to  the  moss  in  question,  as  to  commontj  i 
pasture,  and  casting  peats  and  turf  ;  but  as  to  the  property  of  the  moss,  they  thoi 
that  it  should  belong  to  that  parcel  which  was  last  disponed  by  the  common  autJ 
seeing  he  disponed  the  other  part  only  cum  moris  et  maresiis  in  the  tenendat  i 
executive  clause ;  no  mention  of  the  moss  being  in  the  dispositive  part ;  so  that  \ 
property  of  the  moss  remained  with  himself  annexed  to  the  other  parcel. 

Fd,  Die.  V.  1,  p.  144.    Dirleton,  No.  149,  p  Sa 


No.  6.     [2258]  Ja-  Buchan  of  Ockhorne  v.  Marjory  Jamieson.     July  18,  1678. 

A  party  being  bound  to  obtain  himself  validly  and  sufficiently  infeft,  the  Lords  fooa 
this  imported  a  public  infeftment. 

One  being  obliged  by  minute  to  infeft  in  lands,  the  Lords  found  it  behoved  to  k 
a  public  infeftment,  a  base  not  securing  against  feudal  delicts,  and  the  mediate  supeiioi 

Fol,  Die,  V,  1,  p.  144.     FoufUainhaU,  MS. 


No.  11.        [2262]  Douglas  of  Pumpharston  v.  Lyme.     February  2,  1630. 

An  infeftment  of  four  acres  of  land,  found  to  be  demonstrative  and  not  taxatiye 
and  therefore  was  sustained  against  a  process  of  removing,  the  pursuer  crayij^ 
the  possessor  to  be  removed  from  all  that  was  above  four  acres. 

In  a  removing,  the  defender  defending  with  his  infeftment  of  the  miln  libcUeJ 
and  four  acres  of  land  ;  and  the  pursuer  passing  from  that,  and  desiring  the  defende 
to  remove  from  all  which  should  exceed  four  acres  after  metting, — The  lord 
found.  That  in  the  removing,  the  defender  and  his  predecessors*  immemorial  poaaea 
sion  of  the  land,  which  they  bruiked  at  four  acres  of  land  without  interruption,  oi^k 
to  defend  against  this  removing,  albeit  the  excresce  of  the  land  possessed  shonk 
exceed  four  acres,  and  should  be  more  than  six  or  seven ;  whereanent  in  this  removing 
the  Lords  would  take  no  trial  by  metting. 

Act. . — Alt.  Craig. 

FoL  Die.  V.  1,  p.  145.    Durte,  p.  489. 


No.  12.  Murray  v.  Oliphant's  Wife.    February  1,  1634. 

If  to  an  infeftment  of  lands,  under  a  general  denomination,  be  added  a  more  particukf 
description,  expressing  the  names  of  the  particular  tenants  possessing  some  ol 
the  lands  only ;  this  will  be  reckoned  taxative,  to  limit  the  infeftment  to  the 
lands  possessed  by  the  particular  tenants  enumerated,  though  the  rent  of  the 
parts  be  not  sufficient  to  pay  the  sum,  for  the  security  of  which  the  infeftment 
was  granted. 

Sir  Patrick  Murray  having  obtained  decreet  of  removing  against  Mr.  Willi^ni 
Oliphant's  wife,  for  removing  from  the  lands  of  Middleton  and  Powflat,  she  suspendSf 
that  she  is  infeft  in  the  lands  and  mains  of  Uphall  in  liferent  (she  being  now  divorced)i 
of  the  which  lands  these  are  a  part ;  and  the  party  answering.  That  her  infeftment^ 
albeit  bearing  "  the  whole  mains,"  cannot  extend  to  those  lands  contained  in  W 
decreet,  because  the  same  bore,  "  her  to  be  infeft  in  the  whole  mains,  containing  the 
lands  underwritten,  viz.  (for  these  were  the  words  of  her  infeftment),  the  lands  jpoB* 
sessed  by  particular  tenants,  specially  enumerate  and  exprest  in  the  said  infeft" 
ment  "  :  And  true  it  is,  that  these  lands  were  not  then,  nor  at  any  time  before,  p«' 
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by  these  tenants  ;  and  so  she  canbot  claim  the  same,  seeing  he  offers  to  prove, 
tkat  these  lands  were  then  possest  by  other  tenants,  viz.  . — And  the 

suspender  answering,  That  albeit  some  of  the  mains  were  possest  by  the  tenants 
designed  in  her  infeftment,  yet  that  was  not  enough  to  exclude  her  bom  the  rest ; 
ior  diat  word  (viz.  possest  by  these  several  tenants)  is  not  of  that  force  to  take  away 
the  right  of  the  rest  of  the  mains  from  her ;  specially  seeing,  by  her  contract  of  marriage, 
she  ia  ordered  to  be  provided  to  the  lands  worth  20  chalders  victual  yearly  ;  and  want- 
ing these  lands  controverted,  she  will  inlack  three  chalders  victual  thereof. — The 
Lords,  in  respect  of  the  said  infeftment,  bearing  the  foresaid  clause,  viz.  possest  by 
the  tenants  specially  designed  therein,  found.  That  the  suspender's  liferent  could 
[2863]  extend  to  no  more  of  the  mains,  but  to  so  much  thereof,  as  was  then  possest 
by  the  saids  special  tenants,  and  could  not  extend  to  these  lands  acclaimed,  wherein 
ibis  defender  was  infeft,  albeit  after  her  contract  of  marriage  ;  and  found  these  words 
(possest  by  these  tenants),  not  to  be  demonstrative,  but  to  be  taxative,  and  to  restrict 
her  right  to  so  much  of  the  mains,  as  then  was  possest  by  them,  and  that  she  could 
have  right  to  no  more ;  therefore  admitted  to  the  defender's  probation,  that  these 
lands  acclaimed  were,  at  that  time  of  the  suspender's  infeftment,  possest  by  other 
tenants  condescended  on ;  and  repelled  the  answer  made  by  the  suspender,  bearing 
the  same  to  be  a  part  of  the  mains  ;  for  albeit  they  were  so,  yet  by  the  restriction  of 
her  infeftment,  she  had  no  right  thereto. 

Clerk,  Scot. 

Fol,  Die.  V.  1,  p.  145.    Dune,  p.  699. 


No.  29.    [2274]  Mrs.  Frances  Ker  v.  John  Young.    February  19,  1745. 

A  contract,  disponing  to  a  wife  the  half  of  insight  plenishing,  household  furniture, 
and  other  moveable  goods,  was  found  not  to  comprehend  nomina. 

Frances  Ker,  relict  of  William  Lindsay  of  Wauchop,  writer  in  Edinburgh,  pursued 
John  Young,  writer  there,  her  husband's  executor  and  trustee,  for  that  by  their  con- 
tract of  marriage,  he  had  disponed  to  her,  in  case  she  survived  him,  "  the  just  and 
equal  half,  and  if  there  were  no  child  of  the  marriage  in  life  at  his  death,  the  whole 
of  the  insight  plemshin^  and  household  furniture,  and  other  moveable  goods  that 
should  be  in  his  possession,  or  in  common  betwixt  them  the  time  of  his  decease,  if 
he  should  be  the  first  deceaser." 

The  question  was.  Whether  such  nomina  as  fall  under  the  communion  between 
man  and  wife,  were  due  to  the  pursuer  in  virtue  of  this  clause  ? 

The  Lords  found  nomina  not  comprehended. 

Reporter,  Lord  Monzie. — Act.  A.  Macdowal.— Alt,  Moncrief. 
F  D,  Falconer,  v.  1,  p.  79. 


No.  35.  [2282]  Farquhar  v.  M*Kain.    July  28,  1638. 

Parties  were  bound  "conjunctly  and  severally,  ilk  one  for  his  own  part."    This  was 
interpreted  to  mean,  that  each  was  liable  only  for  a  half. 

One  Patrick  Farquhar  having  charged  James  M'Kain  for  £700,  conform  to  his 
bond,  of  this  tenor,  viz.  bearing,  "  That  the  said  James  M'Kain  and  John  Gordon 
bind  and  oblige  them,  conjunctly  and  severally,  to  pay  the  said  sum  at  the  term 
contained  in  the  bond,  ilk  one  of  them  for  their  own  part "  ;  these  were  the  very 
words,  in  respect  of  the  which  clause,  terminating  the  prior  words  of  "  conjunctly 
and  severally,"  and  resolving  in  payment,  ilk  one  of  them  of  their  own  parts ; — 
The  Lords  suspended  the  charges  against  M'Kain  for  the  half  of  the  sum,  and  found 
bim  only  debtor  of  the  one  half  thereof,  and  not  of  the  whole.  Durie,  p.  861. 
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No.  43.    [2290]  Emilia  and  Margaret  Farquharsons  v.  James  Farqui 

March  2, 1756. 

The  words  of  a  deed,  disponing  "  all  lands  which  should  pertain  to  the  granter  \ 
the  time  of  his  death,  to  his  brother's  heirs  and  assignees  whatsoever,    were  r 
found  to  comprehend  a  subject  to  which  the  granter  afterwards  succeeded,  1 
from  circumstances  appeared  not  to  have  been  within  the  granter's  intention. 

The  lands  of  Inverey  and  Tullich,  holding  of  subjects  superiors,  belonged ^o  X 
Farquharson.     He  had  issue,  by  his  first  marriage,  two  sons,  Patrick  and  '^ 
by  his  second,  James  the  defender. 

The  ancient  destination  of  the  lands  aforesaid  was  to  heirs-male  ;  but  the 
were  evicted  from  John,  and  purchased  by  his  son  Patrick. 

Patrick  obtained  charters  of  resignation  from  his  superiors,  and  took  the 
cession  of  the  said  lands,  devised  "  to  the  heirs-male  of  his  body ;  whom  failing, 
his  heirs-male  whatsoever  ;  whom  failing,  to  his  heirs  and  assignees  whatsoever." 

Patrick  was  married  twice  ;  by  his  first  marriage  he  haa  issue,  daughters  onhr* 
In  the  1714,  by  marriage-contract  with  his  second  wife,  he  provided  the  said  lanli 
"  to  the  heir-male  of  that  marriage ;  whom  failing,  to  his  heirs-male  whatsoever; 
whom  failing,  to  his  heirs  and  assignees  whatsoever."  This  contract  contains  t 
procuratory  of  resignation  in  the  terms  above  mentioned. 

Of  this  marriage  he  had  issue,  two  sons,  Joseph  and  Benjamin,  and  two  daughteiSi 
the  pursuers. 

In  the  1737  Patrick  died,  and  was  succeeded  by  his  son  Joseph,  who  died  aln 
in  the  same  year,  without  compleating  his  titles.  He  was  succeeded  by  his  brothflr 
Benjamin,  who,  in  1738,  made  up  titles  to  the  lands  of  Inverey  and  Tullich ;  and 
dying  soon  after,  was  succeeded  by  his  uncle  Charles,  brother-german  of  Patrick. 

This  Charles,  in  the  1721,  executed  a  deed  of  the  following  tenor  :  ''  For  certani 
reasonable  causes,  he  sells,  assigns,  and  dispones  to,  and  in  favour  of  Patrick  hift 
brother,  his  heirs  and  assignees  whatsoever,  all  lands,  heritages,  tenements,  annual- 
rents,  debts,  sums  of  money,  heritable  and  moveable,  and  all  goods  [2291]  whatsoeTer 
which  shall  happen  to  pertain  to  him  at  the  time  of  his  decease,  whenever  the  same 
shall  happen."  This  disposition  is  granted  with  the  burden  of  all  debts  contracted, 
or  to  be  contracted ;  reserves  a  power  to  alter  even  on  deathbed  ;  and  contains  i 
clause  dispensing  with  delivery. 

In  1739,  Charles  executed  a  procuratory  for  resigning  the  estate  of  Auchlossan, 
his  own  purchase,  in  favour  of  himself  and  the  heirs-male  of  his  body  ;  whom  failing, 
to  his  other  heirs-male. 

Afterwards,  in  the  same  year,  Charles  was  served  heir-male  in  general  to  his 
nephew  Benjamin,  the  person  last  infeft,  and  also  obtained  precepts  of  dare  for  infcft- 
ment  in  Inverey  and  Tullich,  as  heir  to  him. 

Upon  the  death  of  Charles,  in  the  1747,  James,  his  brother  consan^uinean  and 
heir-male,  took  possession  of  the  estates  of  Inverey  and  Tullich,  in  virtue  of  the 
investitures  to  heirs-male. 

Emilia  and  Margaret,  the  daughters  of  Patrick,  insisted  in  an  action  against  James, 
for  having  it  declared  that  they,  in  virtue  of  the  disposition  in  the  1721,  had  right 
to  the  lands  of  Inverey  and  Tullich,  as  heirs  whatsoever  of  Charles,  and  that  James 
should  make  up  titles  and  denude  himself  in  their  favour. 

Pleaded  for  the  defender.  The  pursuers  cannot  take  by  the  deed  1721  ;  for  that, 
Imo,  It  being  conceived  in  favour  of  Patrick  first,  and  then  of  his  children,  can  bestow 
110  more  on  them  than  on  him  :  Now,  it  could  not  mean  to  bestow  on  him  the  lands 
of  Inverey  and  Tullich,  which  were  already  his  property.  Charles  had  in  view  the 
event  of  Patrick's  succeeding  to  him,  not  the  event  of  his  succeeding  to  the  estates 
of  Patrick  ;  as  Charles  had  no  expectation  of  this  last  event,  he  cannot  have  had  any 
intention  of  providing  for  it ;  consequently  the  words  heirs  whatsoever,  are  words 
without  intention,  and  as  such  ineffectual  in  law.  But,  independent  of  this,  2do, 
Although  the  expression  heirs  whatsoever,  docs,  in  the  abstract,  imply  heirs  of  line ; 
yet,  when  it  is  used  in  any  particular  deed,  it  must  be  explained  according  to  the 
intention  of  the  disponer,  and  the  nature  of  the  subject  disponed.  As  in  the  1721,  the 
investitures  of  Inverey  and  Tullich  were  to  the  heirs-male  of  Patrick  ;  the  words  heiis 
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riialaoever  of  Patrick,  must  be  understood  of  heirs-male  ;  which  character  belongs 
0  the  defender.  By  that  expression  Charles  could  not  have  intended  heirs  of  line  ; 
br  that,  in  the  1739,  he  devised  Auchlossan  to  heirs-male  :  Now  he  never  could  have 
levised  his  conqueat  to  heirs-male,  and  Inverey  and  Tullich,  his  paternal  inheritance, 
D  heirs  of  line. 

Answered  for  the  pursuers,  He  who  grants  a  general  disposition  of  whatever 
nbjects  shall  belong  to  him  at  his  death,  has  no  special  lands  or  moveables  in  view, 
hch  disposition  conveys  not  particular  subjects,  but  the  chance  of  succeeding  to 
dl  subjects  whereof  the  disponer  shall  die  possessed  ;  the  extent  of  what  is  conveyed 
vill  be  ascertained  from  the  condition  of  the  disponer's  estate  at  his  death.  Thus, 
n  the  present  case,  Charles,  when  he  executed  the  deed  1721,  had  no  view  to  Inverey 
laid  Tullich  ;  yet,  as  those  estates  devolved  to  him,  they  came  under  the  description 
sf  **  all  lands  belonging  to  him  at  the  [2292]  time  of  his  death,"  and  fall  to  the  pursuers 
IS  heirs  whatsoever  of  Patrick,  called  by  the  deed  1721.  As  Charles  survived  Patrick, 
be  saw  that  event  which  is  said  to  have  been  unforeseen  ;  yet  did  he  not  revoke  the 
leed  1721,  neither  can  the  Court.  The  settlement  of  Auchlossan  in  the  1739,  can 
liave  no  further  efiect  than  as  to  the  estate  thereby  settled. 

2do,  To  the  arguments  from  the  supposed  ambiguity  of  the  expression  heirs-male 
whatsoever,  it  is  answered.  That  the  expression  is  variously  interpreted  in  purchases 
of  rights,  but  not  in  settlements.  When  a  purchaser  is  unwilling  to  communicate 
to  the  seller  the  nature  of  his  family  settlements,  he  takes  his  purchase  to  heirs  what- 
ttoever.  This  expression  will,  in  law,  be  limited  or  extended  according  to  the  settle- 
ments ;  but  in  the  settlements  themselves  it  has  a  determined  technical  meaning, 
and  must  imply  heirs  of  line. 

'^  The  Lords  found  no  action  competent  to  the  pursuers,  in  virtue  of  the  deed 
1721  against  the  defender,  to  oblige  him  to  denude  of  the  estates  of  Inverey  and 
TuUich." 

Act.  Miller,  Brown,  et  Lockhart. — Alt.  Wedderburn,  Garden,  et  Ferguson. — 

Clerk,  KiRKPATRicK. 

Fac,  Col,  No.  193,  p.  285. 

This  cause  was  appealed. — The  House  of  Lords  Ordered  and  Adjudged,  That 
the  interlocutor  complained  of  be  affirmed. 


No.  49.  [2304]  Irvine  v.  Irvines.    December  15,  1744. 

A  son  having  granted  a  discharge  of  all  claims  against  his  father's  estate,  it  was  found 
that  he  was  not  prevented  from  bringing  a  reduction  of  a  deed  granted  by  his 
^ther  on  deathbed. 

Patrick  Irvine,  eldest  son  of  Patrick  Irvine,  merchant  in  Prestonpans,  in  his 
contract  of  marriage,  in  consideration  of  the  settlements  by  his  father  therein 
Q3061  upon  him,  accepted  thereof, '"  in  full  contentation  and  satisfaction  of  all,  or  any 
tiling,  or  claim,  or  interest  that  he  could  any  ways  ask  or  pretend  from  his  said  father, 
by  virtue  of  his  mother's  contract  of  marriage,  or  any  other  manner  of  way,  and  in 
Wlof  all  interest,  claim,  or  pretence  he  could  pretend  to,  or  claim  of  his  said  father's 
^te,  personal  or  real  after  his  death,  excepting  his  said  father's  good  will ;  and 
discharged  his  said  father  for  ever,  excepting  as  said  was."  Old  Patrick,  on  death- 
bed, disponed  his  real  subjects  to  his  younger  children ;  and,  by  his  testament  of 
the  same  date,  left  his  son  800  merks,  on  the  condition  of  his  own  surviving  the  deed 
60  days,  and  no  otherwise. 

Patrick  the  son  raised  a  reduction  on  the  head  of  deathbed  ;  in  which  the  Lords, 
6tii  November  1744,  "  Sustained  the  defence  founded  on  the  pursuer's  contract  of 
nwrriage;  and  therefore  repelled  the  reason  of  reduction,  and  found,  by  reason  of 
the  said  clause,  that  the  pursuer  had  no  right  to  heirship  moveables. 

Pleaded  in  a  reclaiming  bill,  The  law  of  deathbed,  either  introduced  or  confirmed 
by  statute,  W.  I.  c.  13,  which  is  noticed  in  Reg,  Maj,  1.  2,  c.  18,  §  7  e/  9,  has  hitherto 
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been  held  so  strong  as  to  get  the  better  of  rational  provisions  to  children,  Duzie,  p. 
Ist  July  1637,  Cranston  v»  Richardson,  voce  Deathbed  ;  and  Rem.  Dec.  y.  1,  p. 
July  1721,  Sir  James  Fowlis  v.  his  Sisters,  Ibidem  :  But  as  the  interlocutor  compi ' 
against  refers  to,  and  is  founded  on,  the  clause  in  the  pursuer's  contract  of  mAi 
he  contends  that  this  clause  cannot  support  it,  because  there  is  a  great  diff( 
betwixt  this  case,  and  where  a  person  ^pones  lands,  reserving  power  to  himaeH 
burden  upon  deathbed  ;  for  there  the  disponee  having  accepted  the  estate,  with 
quality,  cannot  reprobate  it :   And  besides,  as  he  is  not  heir,  he  does  not  fall 
the  law  of  deathbed . 

The  clause  would  not  have  hindered  the  pursuer's  legal  succession  to  his  f&l 
heritage  ;  and  on  deathbed,  no  deed  can  be  granted  in  prejudice  of  the  heir. 

It  does  not  bear  to  be  a  consent  to  a  disposal  on  deathbed ;   and  if  it  did, 
consent  has  been  found  to  be  of  no  avail,  4th  December  1733,  Inglis  v.  Hi 
and  in  a  case  precisely  parallel  to  the  present,  13th  November  1728,  Reids  v,  CampI 
both  cited,  voce  Deathbed. 

Answered,  The  law  of  deathbed  does  not  strike  against  deeds  for  true,  just, 
necessary  causes  ;  the  Reg,  Maj.  generally  makes  use  of  the  word  donate ;  aDd ' 
this  law  does  not  strike  against  deeds  in  implement  of  a  prior  obUgation,  19tk  Ji 
1706,  Edmonston  v.  Edmonston  ;  nor  does  it  import  whether  it  be  a  civil  or 
natural  obUgation ;  for  Craig  says,  L.  1,  Dieg,  13,  In  lecto  cBgritudinis  fcM 
uxori  usumfrudum  constituere ;  and  so  it  was  found,  23d  February  1665,  Ja( 
Pollock ;  21st  January  1668,  Shaw  v.  Calderwood ;  and  the  Lady  v.  the  Laiid 
Dunlop,  marked  by  Hope,  title  Tbinds  ;  and  25th  3vlj  1672,  Gray  v.  Gray ;  i| 
16th  June  1676,  Mitchell  v,  Littlejohn ;  *  and  this  doctrme  will  support  the  deedsi 
question,  being  [2306]  only  a  provision  to  younger  children,  when  the  elder  14 
formerly  provided  for. 

But,  2do,  Supposing  the  deeds  reducible  of  their  own  nature,  they  must  be  supportai 
from  the  pursuers  consent.  The  moment  a  man  is  on  deathbed,  there  arise  tluH 
several  interests,  which  he  cannot  hurt,  that  of  the  heir,  of  the  children,  and  of  tkl 
relict :  Now  it  has  been  many  times  determined,  the  reUct  and  children's  renonciatifll 
will  bar  them  ;  and  why  ought  not  the  heir's  to  have  the  same  effect  1  There  cia 
no  difference  be  conceived  betwixt  this  case,  and  that  of  lands  disponed  to  an  hdl^ 
with  a  reserved  faculty  :  The  accepting  of  a  provision  in  full  of  all  pretensions,  vA 
then  quarrelUng  this  deed,  is  equally  approbating  and  reprobating  ;  and  it  cannot  hi 
denied  to  be  a  prejudice  to  the  heir,  to  take  that  under  a  burden,  which,  had  it  ofll. 
been  for  the  deed  on  deathbed,  he  would  have  taken  free. 

It  was  disputed  whether  Patrick  Irvine  had  heirship  moveables,  being  only  infflft 
in  houses  in  Prestonpans. 

The  Lords,  4th  December,  sustained  the  reasons  of  reduction ;  and  thereloM 
reduced  the  dispositions  libelled,  and  found  the  defunct  had  heirship  moveabkB, 
and  that  the  pursuer  had  a  right  to  them  :  And  this  day  they  refused  a  reclaimuf 
bill  and  adhered.    See  Hbibship  Moveables. 

Act.  A.  Macdowal. — Alt.  G.  Bown. — Clerk,  Gibson. 

Id.  Die,  V.  3,  p.  123.    JD.  Falconer,  v.  1,  p.  27. 


No.  54.      [2312]  John  Maclauchlan  of  St.  Goan's  v,  John  Campbell. 

January  12,  1757. 

A  disposition  of  a  subject  destined  it  in  one  clause  to  heirs-male,  but  in  the  Nst  of 
the  clauses  to  heirs  whatsoever.     The  Lords  found,  that  the  destination  was  to  ! 
heirs-male,  as  heirs  whatsoever  comprehended  heirs-male  ;  but,  the  term  beiis* 
male  was  exclusive  of  all  others. 

In  1660,  John  Macdougal  of  DunnolUe,  granted  a  wadset-right  of  part  of  tk 
lands  of  Balleraoir  to  Mr.  John  Maciauchlau,  minister  at  Seal,  his  heirs-male  and  as- 
signees, redeemable  by  payment  of  3200  merks  ;  upon  which  sasine  followed. 

*  See  all  these  cases  voce  Deathbed. 
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In  1663,  Dunnollie  granted  a  second  wadset-right  to  Mr.  John  Maclauchlan,  minister 
%  Eibynver,  the  son  of  the  first  wadsetter,  which  was  executed  in  the  form  of  a 
fentual  contract.  It  recited  the  first  wadset  to  heirs-male ;  and  in  respect  that 
fc  John  the  younger  had  right  to  the  3200  merks,  as  heir  to  his  father,  and  that  he 
lid  advanced  to  Dunnollie  another  sum  of  3000  merks,  therefore,  in  security  of  both 
kmB,  extending  to  6200  merks,  Dunnollie  of  new  sold  and  disponed  to  the  said  Mr. 
Mm,  his  heirs  and  assignees  whatsomever,  the  whole  six  merk  land  of  Ballemoir,  &c.  : 
hit  immediately  after  the  dispositive  clause  followed  an  obligation  to  infef t  the  said 
Ir.  Jdm,  his  heirs-male  and  assignees  whatsomever. — Most  of  the  other  clauses  bore, 
k  general,  Mr.  John  and  his  foresaids ;  but  in  the  clause  of  redemption,  Mr.  John 
ibtiged  him,  his  heirs  and  assignees  whomsoever,  to  grant  a  letter  of  reversion  ;  and 
b  CM6  of  redemption,  Dunnome  became  bound  to  pay  the  6200  merks  to  Mr.  John, 
hb  heirs,  executors,  or  assignees  whatsomever. 

This  contract  did  not  contain  a  precept  of  sasine  ;  but  of  the  some  date  Dunnollie 
gitnted  a  charter,  bearing  to  be  in  implement  of  and  conform  to  the  contract,  which 
WIS  there  held  as  repeated ;  but  nevertheless  confirming  the  right  to  Mr.  John,  heredibtM 
MM  H  asngnalis  quHniseunqiie.  Upon  this  charts  Mr.  John  was  infeft.  He  was 
loeceeded  by  his  eldest  son  John  ;  who  made  up  no  titles,  but  possessed  the  lands  till 
his  death  in  the  1710,  leaving  only  a  daughter,  Margaret ;  and  thereupon  the 
foaBeflsion  was  assumed  by  the  other  younger  sons  of  old  Mr.  John,  and  their  sons, 
M  heirs-male,  but  without  making  up  titles. 

In  1752,  John  Campbell,  the  son  of  Margaret  the  daughter,  obtained  himself 
served  heir  of  line  in  special  to  Mr.  John  the  original  wadsetter  ;  but  his  service  was 
ehftUenged  in  a  reduction  and  declarator  at  the  instance  of  Mr.  John  Maclauchlan 
of  St  Coan's,  the  heir-male  of  the  wadsetter^ 

Pleaded  for  the  pursuer.  The  intention  of  the  original  wadsetter,  to  take  the  ri^ht 
to  hia  heirs-male,  and  not  to  his  heirs  of  line,  is  plain,  not  only  from  the  conception 
eftiie  first  wadset-right,  to  which  the  second  refers,  but  also  from  [2313]  the  obliga- 
tion to  infeft  contained  in  the  contract  in  question,  which  is  taken  expressly  to  heirs- 
luie :  and  although,  in  the  dispositive  clause,  the  right  is  given  to  heirs  and  assignees 
vhatioever,  yet  that  must  be  understood  to  mean  heirs-male ;  because  the  term 
hein-male  has  a  certain  and  definite  meaning,  quite  incompatible  with  a  destination 
tohebs-female ;  but  heirs  and  assignees  whatsoever  may,  and  often  does,  comprehend 
keiis-male.  Had  not  heirs-male  been  intended  to  be  preferred,  they  never  would 
have  been  mentioned  in  any  part  of  the  deed.  And  as  for  the  charter  to  heirs  what- 
never,  it  cannot  alter  the  case,  seeing  it  refers  to  the  contract,  and  is  expressly  meant 
to  complete  and  confirm,  not  to  alter  it. — Besides,  by  the  old  Feudal  law,  rights  taken 
toheiis  whatsoever  were  constructed  nude  fees ;  and  to  this  day,  in  the  Highlands  of 
Sootknd,  where  those  lands  lie,  few  estates  are  devised  to  heirs-female. 

Answered  for  the  defender,  It  is  more  reasonable  to  presume  the  wadsetter's 
intention  to  have  been,  that  the  right  should  go  to  heirs  of  Une  than  to  heirs-male. 
Heiis-msle  are  only  mentioned  in  one  clause,  which  might  be  by  mistake  ;  whereas 
Ittiis  whatsoever  occur  in  difierent  clauses.  The  charter  is  expressly  so  conceived, 
And  inieftment  followed  upon  that  charter.  It  matters  not  what  were  the  ancient 
rales  of  feudal  succession,  when  military  services  and  tenures  were  in  use  ;  for  now 
it  is  established,  that  a  destination  to  heirs  whatsoever  will  carry  an  estate  to  a  nearer 
heir-female,  in  preference  to  a  remoter  heir-male. 

"  The  Lords  sustained  the  reasons  of  reduction  of  the  defender's  service  as  heir 
of  line,  and  decerned  in  the  declarator  at  the  instance  of  the  heir-male.'' 

Act.  Rae,  Lockhart. — Alt.  Burnett. 

^  *.  Fol.  Die.  V.  3,  p.  125.     Fac.  Cd.  No.  9,  p.  16. 
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No.  56.        [2315]  Robert  Hay  v.  Miss  Francis  Hay.    July  24,  1788. 

The  expression,  lawful  heirs-inalc,  employed  in  certain  parts  of  an  entail,  with  1 
same  meaning,  so  far  as  appeared,  as  that  of  heirs-male  of  the  bodies  of  the  i 
stitutes,  used  in  other  places  of  the  deed,  was,  nevertheless,  strictly  inter] 
in  conformity  to  the  words. 

Sir  Robert  Hay  of  Linplum  executed  a  deed  of  settlement,  by  which  he  d( 
his  estate  to  such  of  the  younger  sons  of  the  family  of  Tweeddale  as  were  then  ii 
existence,  nominatim  et  seriatim,  and  the  heirs-male  of  their  bodies,  ^*  whom  ~ 
to  Alexander  Hay,  second  son  to  Alexander  Hay  of  Drummelzier,  and  his  Ui 
heirs-male  ;  "  and,  after  some  other  substitutions,  ''  to  the  heirs-female  of  the ' 
of  John  Marquis  of  Tweeddale."  From  the  tenor  of  the  deed,  however,  it  a] 
highly  probable,  that  the  alteration  of  the  expression  "  heirs-male  of  the 
as  applied  to  the  Tweeddale  family,  into  "  lawful  heirs-male,"  employed  with 
to  that  of  Drummelzier,  was  not  occasioned  by  any  difference  in  the  intention  of 
granter,  but  had  crept  in  through  the  inaccuracy  or  want  of  skill  of  the  writer,  whtt 
was  not  a  conveyancer  by  profession. 

Alexander  Hay  died  without  issue  ;  and  the  prior  substitutes  having  failed,  Ai 
succession  was  claimed  by  his  brother,  Robert  Hay,  as  his  heir.  It  was  likeviBt 
claimed  by  Miss  Hay,  as  heir-female  of  John  Marquis  of  Tweeddale,  the  inteimediiif 
substitutes  having  also  failed.     In  the  competition  of  brieves  which  followed,  it  wit 

Pleaded  for  Miss  Hay :  When,  in  interpreting  the  settlement  of  an  estate,  a  doubl 
arises  with  respect  to  any  restriction  or  limitation  of  property,  no  latitude  of  con* 
struction  ought  to  be  allowed  ;  but  when  the  only  question  is,  whether  the  gnntit| 
has  devised  his  succession  to  one  heir  or  to  another,  the  opposite  principle  prevail^' 
and  that  construction  is  to  be  adopted  which  is  best  calculated  to  give  effect  to  Ui 
will,  secundum  id  quod  credibile  est  cogitatum,  1.  24,  ff.  De  Reb.  dub.  Voet.  ad  eund.  tiL 
§  4. ;  Blackstone's  Commentaries,  b.  2,  c.  23.  No  doubt  the  term  heirs-male  com* 
monly  denotes  heirs-male  in  general ;  yet  it  is  capable  of  being  limited  to  the  heior 
male  of  the  body,  when  from  circumstances  such  is  evinced  to  have  been  the  will  «f 
the  devisor.  A  similar  interpretation  of  the  parallel  expression  heirs-female  has  hJ 
repeatedly  the  sanction  of  the  Court ;  No.  50,  p.  2306,  and  No.  51,  p.  2308.  Aol 
in  the  civil  law,  the  rule  is  established,  1. 17,  §  8,  ff.  Ad.  senatusconsuU  TrAeU. ;  Mantif, 
De  canjecturis  alt.  volunt.  lib.  8,  tit.  14,  §  6.  Even  the  statute  of  1685  affords  ai 
instance  of  the  limited  interpretation  of  the  word  "  heirs,"  it  being  there  confined  tft 
de-[2316]-8cendants  alone.  If,  then,  the  expression  in  question  can  possibly  b 
understood  of  the  heirs-male  of  the  body,  and  not  the  neirs-male  in  general,  ol 
Alexander  Hay,  that  first  construction  should  be  admitted,  as  evidently  moxe 
conformable  to  the  views  of  the  entailer. 

Answered,  There  is  no  room  here  for  a  qucsstio  vduntaiis,  since  the  expression  oi 
the  entailer  is  not  ambiguous,  but  precise  and  definite  ;  the  term  heirs-male  h&yvo§ 
only  one  signification.  The  authority  of  the  Roman  law,  or  of  civilians,  however 
weighty  in  other  matters,  is  but  of  little  avail  in  questions  of  tailzied  succesaioDi 
which  may  relate  to  various  heirs  and  substitutions  unknown  in  that  law.  At  the 
same  time,  unless  the  words  alieno  hcerede,  which  occur  in  1.  17,  §  8,  Ad  SCium  M* 
be  converted  into  sine  hcBrede,  a  change  for  which  there  is  no  authority,  that  text 
will  not  support  the  opposite  argument.  With  regard  to  the  supposed  limited  a^ 
ceptation  of  the  word  "  heirs  "  in  the  language  of  the  act  1685,  it  is  not  the  descendant! 
alone  of  the  person  forfeiting  that  are  there  meant,  but  such  of  his  heirs,  whether  of 
his  body  or  not,  as  are  called  by  the  entail,  in  opposition  to  the  person  next  in  sub- 
stitution and  his  heirs.  The  calling  of  persons  and  their  heirs  in  general,  though  not 
usual  in  entails,  is  exemplified  in  the  entail  of  Duff  of  Braco,  Recoil  of  Tailzies,  vol  4, 
p.  340.  It  is  only  to  be  added,  that  the  doctrine  now  maintained  was  strongly  83DC* 
tioned  by  the  judgment  of  the  House  of  Lords,  in  the  cases  of  Bailie  contra  Tenant, 
17th  June  1766,  voce  Succession  ;  and  of  Edmonstone  contra  Edmonstone^  24tli 
November  1769,  voce  Tailzie. 

The  cause  was  reported  on  informations  appointed  by  the  Judges  Assesaois  to 
the  Macers,  when 

The  Court  considered  themselves  as  bound  to  give  judgment  according  to  the 
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ignification  of  the  term  in  question,  it  being  by  the  majority  deemed  unambiguous  ; 
lotwithBtanding  that  the  probable  intention  of  the  entailer  was  admitted  to  be 
ontrary. 

The  interlocutor  of  the  Court  was  as  follows  :  '"  The  Lords  find.  That  the  claimant 
kobert  Haj  is  preferable,  and  entitled  to  be  served  heir  of  tailzie  and  provision, 
mder  the  settlement  in  question." 

To  this  interlocutor  they  adhered,  on  advising  a  reclaiming  petition  with  answers. 

EtepoTter,    Lord    Monboddo. — For    Mr.    Hay,    Wight,    Rolland. — ^Alt.    Lord- 
Advocate  Blair. — Clerk,  Menzies. 

SUwaH,  Fol.  Die.  v.  3,  p.  124.    Fac,  Col.  No.  38,  p.  62. 

This  case  was  appealed. — April  7,  1789. — The  House  of  Lords  Ordered  and 
Adjudged,  That  the  appeal  be  dismissed,  and  the  interlocutors  complained  of  be 
tffirm^. 


No.  57.        [2317]  James  Fairservice  v.  James  Whyte.    June  17,  1789. 

Destination  of  lands  in  a  marriage-contract  to  heirs  and  bairns,  was  interpreted  to 
belong  to  the  eldest  son  only. 

The  father  of  James  Fairservice,  in  his  marriage-articles,  disponed  some  lands 
of  small  value  belonging  to  him,  to  the  heirs  and  bairns  of  the  marriage.  The  obliga- 
tion to  infeft,  the  precept  of  sasine,  and  the  assignation  to  the  writs,  as  well  as  a  clause 
respecting  the  conquest,  were  in  favour  of  the  children  of  the  marriage. 

Of  this  marriage  there  existed  several  children.  James  Fairservice,  the  eldest, 
after  his  father's  death,  obtained,  from  the  superior  of  the  lands,  a  charter,  confirming 
the  disposition  from  his  father,  and  also  containing  a  precept  of  dare  constat ,  wherein, 
on  the  narrative  of  its  being  shown  by  authentic  documents,  and  by  the  charter  of 
confirmation,  that  the  bearer  thereof  was  nearest  and  lawful  heir  of  the  deceased, 
lie  granted  warrant  for  infeftment,  kc. 

James  Fairservice  being  infeft  in  virtue  of  this  warrant,  sold  the  lands  to  James 
White ;  who  being  charged  for  payment  of  the  price,  preferred  a  bill  of  suspension, 
in  which  he  contended,  That  the  devise  being  to  '*  heirs  and  bairns  of  the  marriage," 
while  all  the  subsequent  clauses  were  in  favour  of  the  '*  children  of  the  marriage." 
the  lands  sold  to  him  did  not  belong  to  James  Fairservice,  but  to  the  whole  issue  of 
the  marriage  equally  ;   and 

Pleaded,  Notwithstanding  the  favour  which  our  law  has  shown  to  priority  of 
birth,  by  interpreting  the  word  "  heirs,"  occurring  in  a  settlement  of  land  rights, 
as  eomprehending  those  persons,  in  their  order,  who  are  called  to  the  intestate  suc- 
cession, yet  where  a  testator  has  at  the  same  time  added  other  words  which  do  not 
readily  admit  of  such  a  construction,  it  has  given  way  to  a  different  rule.  Thus, 
where  the  expression  of  '^  heirs  and  bairns  of  a  marriage  "  has  been  employed,  the 
practice  has  been,  not  only  in  the  case  of  feuda  pecunice  and  in  that  of  burgage  tene- 
ments, hut  also  in  the  settlement  of  land  estates,  to  admit,  without  distinction,  all 
the  children  of  the  marriage.  In  circumstances  like  the  present,  such  an  interpreta- 
tion seems  peculiarly  proper,  the  whole  relative  clauses  respecting  this  insignificant 
piece  of  land,  which  the  proprietor  could  have  no  intention  of  perpetuating  in  his 
family,  being  in  favour  of  "  the  children  of  the  marriage,"  which  cannot  be  under- 
stood to  give  any  more  right  to  the  eldest  son  than  to  his  younger  brothers  and  sisters. 
And,  in  another  clause,  that  respecting  the  conquest,  it  will  not  be  disputed,  that 
the  whole  children  of  the  marriage  were  meant,  this  having  been  determined  in  many 
instances,  Dirleton,  voce  Heirs  of  Provision  and  SuBSTrruxioN  ;  Stair,  b.  3,  tit.  5, 
1 52 ;  Diet,  voce  Provisions  to  Heirs  and  Children  ;  17th  February  1736,  Rankine 
wntra  Rankines,  C.  Home,  p.  39,  voce  Succession  ;  13th  June  1760,  Scott  contra 
ScottB,  No.  100,  p.  985. 

Answered,  Where,  in  marriage-settlements,  sums  of  money  are  provided,  it  has 
been  justly  held,  that  if  the  destination  is  to  the  heirs  and  bairns  of  the  marriage, 
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the  children  will  succeed  j)er  capita,  because  this  would  be  the  rule  of  distiibi 
if  no  settlement  had  been  made.     And  the  same  thing  is  observ-[2318]'ed  in 
effect  to  clauses  of  conquest,  because  thoush  the  subjects  acquired  may  co: 
land,  still  these  must  have  been  purchased  with  money,  which,  as  a  moveable  subj^ 
descends  to  executors.     From  some  peculiar  ideas  too  respecting  burgage-tenemenli 
it  seems  to  be  established  in  practice,  that  after  conveying  subjects  of  this  sort** 
favour  of  the  heirs  and  bairns,  or  heirs  and  children,  of  the  marriage,  the  whole  sli 
not  belong  to  the  eldest  son,  but  shall  be  divided  equally.    But  in  the  case  of  landfl 
property,  as  the  right  of  primogeniture  has  ever  been  firmly  settled,  so  in  mania^ 
settlements  respecting  it,  it  seems  reasonable,  that  under  the  word  '^  heirs,"^ 
eldest  son  should  have  a  preference,  even  although  it  should  be  coupled  with  ot 
of  a  more  doubtful  signification.     Accordingly,  although  some  deciaions,  chiefly 
an  ancient  date,  may  be  referred  to,  which  appear  to  have  deviated  from  the  principki 
just  now  stated,  the  more  recent  ones,  without  any  regard  to  the  value  of  the  subjed^ 
which  would  afford  a  very  uncertain  rule,  seem  to  have  uniformly  given  a  differcit 
effect  to  settlements  of  this  sort.  Sir  James  Steuart,  voce  Heirs  of  Provisioh  ;  A 
voce  Provision  in  Favour  of  Bairns  ;  Bankt.  b.  3,  tit.  5,  §  48  ;  13th  February  17(X^! 
Kempt  contra  Russel ;   23d  November  1773,  Home  and  Scott  contra  Murdoch  aoi 
Miller;    18th  November  1788,  Jacobina  Reid  contra  Catharine,  &c.,  Woods,  vooi: 
Service  of  Heirs. 

The  Lords  found.  That  James  Fairservice,  the  eldest  son  of  the  marriage,  wu 
entitled  to  succeed  to  the  lands  in  question. 

Lord  Reporter,  Justice-Clerk. — Act.  Cha.  Brown. — Alt.  Geo.  Ferqusson.— 

Clerk,  Sinclair. 

Fol.  Die.  V.  3,  p.  124.    Fac.  Col.  No.  69,  p.  125. 


No.  58.     The  Trustees  of  John  Brown  v.  His  Relations.    August  3, 1762. 

The  trustees  named  by  a  defunct  for  managing  his  affairs,  and  paying  off  his  legacie8> 
&c.,  found  to  have  a  discretionary  power  of  distributing  a  legacy,  left  to  the 
testator's  poorest  friends  and  relations. 

John  Brown,  feuer  in  Laswade,  having  no  near  relations,  executed  a  settlement 
of  his  affairs  in  the  form  of  a  trust-disposition,  whereby  he  vested  his  whole  estate, 
real  and  personal,  in  certain  trustees,  with  directions  to  dispose  of  his  heritable  estate, 
in  the  event  of  his  death,  in  manner  therein  mentioned,  and  to  make  payment  of 
a  variety  of  legacies  specially  bequeathed ;  after  which  fol-[2319]-lowB  a  geneial 
clause,  in  these  words  :  *''  And  the  remainder  of  the  proceeds  of  my  said  means  and 
estate,  after  payment  of  the  several  legacies  already  bequeathed,  or  to  be  bequeathed 
by  me  at  any  time  of  my  life,  in  maimer  foresaid,  and  of  the  payment  of  the  ezpenBes 
of  executing  this  trust  right,  to  be  divided  amongst  my  poorest  friends  and  relatioDS, 
whom  I  may  have  forgot  herein,  or  in  any  other  deed  to  be  made  by  me,  in  relatioa 
hereto,  at  any  time  during  my  life." 

Upon  John  Brown's  death,  the  trustees  entered  upon  the  management  of  his 
affairs,  and  paid  off  the  special  legacies  and  donations ;  but  the  residue  which  re- 
mained to  be  divided,  in  terms  of  the  above  general  clause,  having  turned  out  pret^ 
considerable,  they  could  not  agree  with  the  relations  about  the  manner  of  distri- 
buting it ;  some  of  them  insisting  that  this  money  should  be  divided  equally  amoM 
all  who  could  prove  propinquity  to  the  defunct,  thou^  in  the  remotest  degree,  And 
though  in  the  most  opulent  circumstances ;  others  laying  claim  to  the  whole  residtte 
as  nearest  of  kin  to  the  defunct ;  and  some  few  preten<ung  an  exclusive  right  to  it 
as  the  poorest  relations. 

In  these  circumstances,  the  trustees  brought  a  process  of  multiplepoinding  against 
the  whole  of  the  claimants,  containing  likewise  a  declaratory  conclusion,  for  havipg 
it  found  and  declared,  That  a  discretionary  power  was  lodged  in  the  trustees  of  dis- 
tributing this  residue  among  such  of  the  relations,  and  in  such  proportions  as  thej 
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kould  judge  proper.  In  which  process,  compearance  was  made  for  two  different 
0tB  of  claimants,  viz.  Imo,  The  nearest  of  kin  upon  the  father's  side,  who  insisted 
bat  they  alone  were  entitled  to  the  whole  residue,  and,  2do,  A  number  of  the  relations 
A  the  mother's  side,  who  thought  it  for  their  interest  to  apply  for  an  equal  division 
i  the  money  among  all  who  were  in  the  field,  and  could  prove  any  degree  of  pro- 
jinquity.  Besides  these  two  sets  of  kindred,  there  were  a  number  of  others  who 
lad  been  called  in  the  mxdtiplepoinding,  but  for  whom  no  compearance  was  made, 
Bost  of  them  being  extremely  poor,  and  some  of  them  out  of  the  country. 

Pleaded  for  those  relations  who  claimed  the  equal  division :  The  testator  plainly 
■tended  that  this  residue  should  be  divided  among  his  relations,  of  whatever  degree, 
vkom  he  had  not  otherwise  taken  care  of  ;  and  his  meaning  was,  that  it  should  be 
l^ually  divided.  The  clause  will  not  bear  any  other  interpretation  ;  for  the  word 
favide  alwajTS  means  a  separation  into  equal  parts,  when  nothing  is  added  to  signify 
I  contrary  intention.  At  any  rate,  the  clause  can  never  import,  that  these  trustees 
Here  vested  by  the  testator  with  a  discretionary  power  of  distributing  according 
ko  their  pleasure ;  nor  does  it  appear  proper  or  reasonable  that  they  should  have 
inch  a  power,  as  the  legacy  might  be  thereby  entirely  frustrated  ;  for,  if  they  are 
at  Hberty  to  give  each  relation  what  share  they  think  proper,  it  is  obvious  that, 
sopponng  they  should  give  each  of  them  a  sixpence  and  no  more,  the  relations  must 
rest  satisfied,  and  could  have  no  redress. 

[2320]  Pleaded  for  the  nearest  of  kin :  Imo,  The  whole  clause  is  inexplicable, 
snd  ought  to  be  held  j>ro  non  scripto.  The  words  poorest  friends  and  relations  are 
ttnintelhgible  ;  for  either  the  particle  and  must  be  taken  in  a  conjunctive  sense, 
in  which  case  it  is  only  the  poorest  relations,  who  are  likewise  friends,  that  are  entitled 
to  the  residue  ;  or  it  must  be  considered  as  disjunctive,  in  which  case  his  poorest 
itiends,  as  well  as  his  poorest  relations,  must  come  in  for  a  share.  In  either  case, 
the  division  could  not  be  made  without  a  proof  of  the  propinquity,  friendship,  and 
ciicomstances  of  each  claimant,  which  would  be  endless  and  inextricable.  The 
cUnse,  therefore,  being  altogether  perplexed,  the  rule  in  the  civil  law  ought  to  take 
place,  and  the  legacy  held  pro  non  scripto  ;  the  consequence  of  which  is,  that  it  must 
fall  to  the  nearest  of  kin  of  the  testator,  who  would  have  been  entitled  to  take  it 
^ifUegUtto. 

2do,  Supposing  this  clause  were  to  have  effect,  still  the  remote  relations  could 
not  profit  by  it ;  for  the  word  relations,  in  a  legal  sense,  means  only  the  nearest  of 
kin ;  and  therefore,  the  residue  must  be  divided  among  such  of  the  nearest  of  kin 
M  the  testator  had  not  otherwise  provided,  by  any  special  legacy  or  donation.  The 
commentators  on  the  civil  law  lay  it  down  as  a  rule,  that,  where  a  testator  calls  in 
general  eonsanguineos  suoSy  or  Mam  agnationem  suam,  those  only  are  supposed  to 
be  called  who  would  have  succeeded  ab  iniestato  ;  Voet.  tit,  de  hcered.  instil.  §  19  and 
20.  The  same  is  the  rule  in  the  English  law ;  as  appears  from  Peere  Williams^s 
Reports,  vol.  1,  p.  327,  where  it  is  mentioned  as  a  settled  point,  "  That,  when  one 
devises  the  rent  of  his  personal  estate  among  his  relations,  without  saying  what 
Tehliong  it  shall  go  among,  all  such  relations  as  are  capable  of  taking  within  the 
statnte  of  distributions  ;  else  it  would  be  uncertain ;  for  the  relation  may  be  infinite." 
And  thus  it  was  decided  in  chancery,  in  the  case  of  a  legacy  left  by  a  person  among 
his  kindred,  according  to  their  most  need,  30  Car.  II.  2  Chanc.  Rep.  p.  146. 

Answered  for  the  pursuers,  to  both  sets  of  defenders  :  In  claiming  this  power 
of  distribution,  the  sole  view  of  the  trustees  is  to  fulfil  the  will  of  the  defunct,  and 
do  equal  and  impartial  justice  to  all  concerned.  This  power  they  apprehend  to 
be  vested  in  them  by  the  will  of  the  defunct,  and  from  the  nature  of  the  thing.  The 
whole  effects  are  vested  in  them,  in  the  first  place  ;  and  they  are  appointed  to  divide 
the  residue  among  the  poorest  friends  and  relations ;  they  are  therefore  plainly 
intnisted  by  the  defunct  with  this  distribution.  It  could  never  be  his  intention, 
that  an  equal  division  should  be  made  among  all  who  could  claim  kindred  or  friend- 
sWp  to  him,  though  ever  so  remote,  and  though  in  the  most  opulent  circumstances  ; 
and  nothing  can  be  more  rational,  than  to  suppose,  that  he  intended  his  trustees, 
whom  he  vested  in  the  management  and  direction  of  his  whole  afiairs  after  his  death, 
shonH  be  at  the  trouble  of  making  inquiry  into  this  matter,  and  of  determining 
according  to  circumstances  the  particular  share  that  each  should  receive.  The 
trustees  are  far  from  meaning,  that  they  have  thereby  a  power  of  acting  arbitrarily, 
w  of  favouring  any  person  improperly,  or  contrary  to  the  intention  of  the  defunct ; 
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the  word  [2321J  friends,  they  apprehend,  in  this  case,  to  be  synonimous  with 
tions  ;  and  their  design  is,  to  make  a  distribution  of  the  money  among  such  of 
relations  as  have  been  forgot  by  the  testator,  by  giving  some  more  and  some  1 
according  to  the  necessities  of  each,  and  the  degree  of  relation  in  which  they  st 
to  the  defunct.  It  is  understood,  that  they  must  execute  this  trust  secundum  cirbUrim 
boni  viri ;  and,  if  they  are  guilty  of  any  abuse,  or  any  improper  partiality,  tlufl 
will  be  subject  to  correction,  by  an  action  at  the  instance  of  those  who  are  frauduieiiti 
disappointed. 

With  regard  to  the  claim  of  the  nearest  of  Idn,  it  is  plainly  adverse  to  the  intentki 
of  the  testator  :  Nothing  is  more  obvious,  than  that  the  defunct  meant,  that 
residue  should  be  distributed  among  his  poor  relations  in  general;  and,  as  the  intentMMi 
was  most  laudable,  there  is  no  reason  why  it  should  not  have  efiect.  The  clauaB  i$ 
abundantly  intelligible,  and  can  be  extremely  well  carried  into  execution,  by  sapi 
posing  a  discretionary  power  to  be  vested  in  the  trustees.  As  to  the  authontifl|| 
which  were  adduced  from  the  civil  and  the  English  laws,  to  prove,  that  by  relatioui 
in  general  are  meant,  those  who  succeed  ab  intestato ;  in  the  first  place,  the  Coiol 
of  Session  gave  a  contrary  judgment  in  the  late  case  of  Edward  Whary's  settlement 
16th  July  1760.*  2dly,  Whatever  may  be  the  law  where  a  legacy  is  left  to  relationi: 
or  kindred,  without  any  addition,  which  may  denote  what  relation  or  kindred  d*; 
testator  meant,  the  present  case  is  very  different ;  for  the  testator  has  expreeaai! 
himself  in  terms  which  plainly  comprehend  all  the  relations  :  The  words  of  the  claii9e» ' 
when  taken  together,  plainly  indicate  an  anxiety,  that  none  of  his  relations,  wke  < 
stood  in  need  of  any  assistance,  should  be  omitted ;  it  cannot  therefore  be  main* 
tained,  that  he  meant  to  confine  his  bounty  to  any  particular  set  of  relations,  far 
less  to  those  who  happened  to  be  his  heirs  at  law. 

"  The  Lords  found,  that,  by  the  trust-disposition  executed  by  the  deceased  John 
Brown,  his  trustees  are  vested  with  a  discretionary  power  to  divide  among  the  poomt 
friends  and  relations  of  the  said  John  Brown,  the  remainder  of  his  estate,  after  pay- 
ment of  his  debts  and  legacies,  and  the  expenses  of  executing  the  trust,  and  that 
without  distinction,  whether  the  said  relations  are  connected  by  the  father's  or  by 
the  mother's  side,  and  also  without  distinction  of  degree.  Aid  they  ordain  tt 
said  trustees,  betwixt  and  the  1 6th  of  November  next,  to  give  into  process  a  con-  | 
descendence  of  the  names  of  the  persons  among  whom,  and  the  proportions  according 
to  which,  they  propose  that  the  said  division  should  be  made ;  and  remit  to  tfc« 
Lord  Ordinary  to  proceed  accordingly." 

For  the  Pursuers,  Ilay  Campbell  et  Dean  of  Faculty. — For  the  Nearest  of  Kin, 
Dewar  et  Rae. — For  the  other  Relations,  Wight. 

Fd.  Die,  v.  3,  p.  125.     Fac.  Col.  No.  95,  p.  213. 


No.  66.     [2333]  James  Bruce-Carstairs  of  Kinross  v,  Robert  Greig  and  Others, 
his  Vassals,  in  the  Parish  of  Kinross.     January  23,  1773. 

A  clause  in  a  feu-right,  relieving  from  public  burdens,  found  not  to  free  the  vassals, 
from  paying  their  proportions  of  the  expense  of  a  manse  and  offices  for  the  minister 
of  the  parish. 

The  estate  of  Kinross,  situated  in  the  parishes  of  Kinross,  Portmoag,  and  OrweB, 
had  been  mostly  feued  out  many  years  ago  ;  and,  in  particular,  parts  [2334]  thereof 
to  the  defenders  predecessors,  about  the  middle  of  the  last  century,  by  tenures  after 
expressed  ;  and  but  an  inconsiderable  part  of  the  property-lands  remained  with  the 
family. 

A  new  manse  having  been  lately  built  for  the  minister  of  Kinross,  a  demand  was 
made  upon  the  defenders  for  payment  of  certain  proportions  of  the  expense  thereof, 
according  to  the  valuation  of  their  respective  lands ;  wherewith  they  meanwhile 
complied,  and  paid  the  money  :  And  having  been  sued  in  the  SherifF-court  for  arrears 

*  Voce  Implied  Will. 
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E  the  feu-duty,  they  pleaded  compensation  of  their  feu-duties  to  the  amount  of 
hat  they  had  paid  towards  building  the  minister's  manse  of  Kinross  ;  for  that  the 
»paration  of  the  minister's  manse  was  a  public  burden,  of  which,  by  their  charters, 
l»y  were  entitled  to  be  relieved,  in  whole  or  in  part. 

The  Sheriff  having  given  a  decree  against  them  for  the  sums  sued  for,  reserving 
Btion  to  them  against  the  pursuer  with  respect  to  the  compensation  pleaded  by  them 
1  their  defences,  they  removed  this  action  from  the  Sheriff  by  a  bill  of  advocation, 
nd  also  brought  an  action  of  repetition  of  the  sums  paid  by  them.  These  two  actions 
aving  been  conjoined,  and  the  feu-rights  of  the  defenders  produced,  they  were  con- 
eived  as  follows  : 

Robert  Greig  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services ; 
'  and  that  for  all  other  burden  or  exaction  that  may  be  required  ;  "  and  the  superior 
ftnds  himself,  and  his  successors,  "  to  relieve  the  said  Robert  Greig,  and  his  above 
mtten,  of  all  cess,  and  public  burdens,  minister's  stipend  and  schoolmaster's-fees, 
Mtyable  forth  of  the  lands  in  all  time  coming." 

John  Dempster  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services  ; 
*  and  besides,  to  pay  the  third  of  all  taxations  and  public  burdens  whatsoever,  im- 
posed, or  to  be  imposed,  on  the  said  lands  ;  and  that  for  all  other  burden,  exaction, 
qpiestion,  demand,  or  secular  service,  that  can  anywise  be  exacted  or  demanded  forth 
if  the  said  lands,  "  for  whatever  occasion,"  or  any  other  manner  of  way  whatsoever. 
James  Beveridge  is  bound  to  pay  a  certain  feu-duty,  and  to  perform  certain  ser- 
Wces ;  "  and  besides,  to  pay  the  third  part  of  all  taxations  and  public  burdens  what- 
Boever,  imposed,  or  to  be  imposed,  upon  the  said  lands  ;  and  that  for  all  other  burden, 
exaction,  question,  demand,  or  secular  service,  that  can  be  anywise  exacted  or  required 
forth  of  the  said  third  part  of  the  said  town  and  lands  of  Easter  Tillochie,  with  the 
peitinenta." 

The  charter  of  James  Belfrage  runs  in  the  same  style  with  that  last  mentioned. 
James  Stocks  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services ; 
"and,  in  like  manner,  paying  two  parts  of  all  taxations,  public  burdens,  and  imposi- 
tions, imposed,  or  to  be  imposed,  upon  the  said  lands,  and  paying  the  schoolmaster's 
stipend  of  Kinross,  upon  their  own  proper  expenses,  and  reporting  acquittances 
thereof  yearly ;  and  also,  paying  all  their  duties  willingly,  without  any  process  of 
Uvr,  and  observing  good  neighbourhood,  as  becomes  an  honest  man,  for  all  other 
burden,  exaction,  question,  demand,  or  [2335]  secular  service,  which  can  anywise  be 
exacted  or  required  forth  of  the  said  lands,  by  any  person  whatsoever." 

Michael  Henderson  is  bound  to  pay  a  certain  feu-duty,  and  two  sheep  and  two 
lambs  yearly,  for  said  lands  of  Turf-hills  ;  **  and  relieving  me  and  my  foresaids  of 
the  two  parts  of  all  public  burdens,  imposed,  or  to  be  imposed,  upon  the  said  lands  ;  " 
aod  for  some  other  lands  mentioned  in  his  writs,  he  is  bound  to  pay  a  certain  feu- 
duty,  and*  perform  certain  services ;  '*  and  sicklike,  to  pay  two  parts  of  all  public 
burdens,  imposed,  or  to  be  imposed,  upon  the  said  lands  of  Bouton  and  Westmost- 
acre ;  and  relieving  me  and  my  foresaids  of  the  two  parts  of  all  pubUc  burdens,  im- 
posed, or  to  be  imposed,  on  the  saids  lands  of  Turf -hills ;  and  that  for  all  other  burden, 
exaction,  or  demand,  which  can  be  lawfully  required  forth  of  the  said  lands  in  time 
coming." 

Robert  Marshall  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services  ; 
*'  and  these  for  aU  other  burdens,  exactions,  questions,  demands,  or  secular  services, 
which  can  be  anywise  exacted  or  demanded  forth  of  the  said  lands,  with  the  pertinents, 
in  time  coming." 

Although  the  expense  of  rebuilding  the  manse  and  offices  was  the  only  article 
presently  in  dispute,  as  the  judgment  of  law  behoved  to  be  the  same  with  respect 
to  the  expenses  of  rebuilding  or  repairing  the  church,  it  was  understood,  in  the  argu- 
ment before  the  Lord  Ordinary,  that  one  determination  should  be  given  upon  the  whole ; 
his  Lordship  pronounced  this  interlocutor  :  **  Finds,  that  the  defenders,  in  consequence 
of  their  rights,  have  no  claim  of  relief  for  any  part  of  the  expenses  laid  out  by  them 
JD  either  rebuilding  or  repairing  the  church,  manse,  and  office-houses  belonging  to  the 
parish  of  Kinross  ;   therefore  repels  the  defence  founded  on  that  claim." 

Upon  two  successive  reclaiming  petitions  and  answers,  "  the  Lords  adhered  to  the 
A^rd  Ordinary's  interlocutors  "  ;  not  singly  upon  the  import  of  the  rights,  but  in 
respect  of  the  instances  that  were  given  of  the  practice  in  the  three  several  parishes 
over  which  the  pursuer's  right  of  vassalage  extended,  downward  from  the  1729,  of 
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the  vassals  contributing  their  proportion  of  the  expenses  in  question  ;    which 
Court  held  to  be  explanatory  of  the  meaning  of  parties  in  a  doubtful  contract,  wl 
several  of  the  Judges  thought  this  was ;  and  that,  in  any  recent  question  apon  j 
the  construction  would  rather  have  been  with  the  defenders. 

Act.  Dean  of  Faculty.— Alt.  M*Laurin. — Clerk,  Gibson. 

Fd.  Die,  V.  3,  p.  130.     Fac.  CoL.  No.  50,  p.  131. 

*^*  This  cause  was  appealed : 

November  24,  1775. — The  House  of  Lords  Ordered  and  Adjudged,  That 
interlocutors  complained  of  be  affirmed. 


No.  69.     [2340]  Ninian  Jafpray  and  Others  v.  The  Duke  of  Roxburgh. 

February  18,  1755. 

A  village  was  erected  by  a  charter  into  a  burgh  of  barony,  with  power  to  the  baro 
to  levy  certain  tolls,  and  apply  them  to  the  uses  of  the  burgh.  The  tolls  haviif  i 
been  constantly  levied,  this  was  found  to  import  an  obligation  to  apply  them;f 
although  the  clause  had  been  omitted  in  the  baron's  charter  for  more  than  a  | 
century  past.    Reversed  on  appeal. 

In  the  1614,  the  Crown  granted  a  charter  of  the  barony  of  Halydean,  comprehend- 
ing the  town  of  Kelso,  to  Robert  Lord  Roxburgh  in  liferent,  and  to  William  Kcr  his- 
son  in  fee. 

This  charter  erects  the  town  of  Kelso  into  a  burgh  of  barony  ;  and  contains  the- 
following  clause  :  "  Cum  plena  potestate  Willielmo  Ker  forum  publicum  hebdomad 
datim  tenendi,  et  annuatim  duas  liberas  nundinas,  infra  dictum  burgum  celebrandi« 
custumas  et  divorias  earundem  recipiendi  et  levandi,  ac  easdem  ad  commune  bonnm 
dicti  burgi  applicandi." 

In  the  1634,  the  Crown  granted  a  new  charter  to  the  same  Robert  Lord  Roxburgh, 
wherein  the  clause  aforesaid  is  repeated  ;  but,  in  a  charter  granted  to  him  in  the 
1647,  the  customs  are  simply  and  absolutely  granted  ;  and  all  the  subsequent  righti 
of  the  family  of  Roxburgh  have  been  taken  in  therms  of  the  charter  1647. 

Jaffray  and  others,  feuers  and  inhabitants  of  Kelso,  raised  a  process  of  declarator 
against  the  Duke  of  Roxburgh ;  concluding,  that  his  Grace  should,  in  terms  of  the 
charters  1614  and  1634,  granted  to  his  predecessors,  apply  the  customs  aforesaid  foe 
the  common  good  of  the  burgh. 

Objected  for  the  Duke  of  Roxburgh ;  Imo,  The  pursuers  could,  at  most,  haw 
had  only  a  personal  right  of  action  on  the  charters  1614  and  1634  :  now  these  chart«$ 
have  never,  since  the  1647,  been  a  title  of  possession;  and,  of  consequence,  no  action 
can  lie  on  them.  Further,  the  family  of  Roxburgh  has,  by  the  positive  prescriptioBt 
acquired  an  absolute  right  to  the  customs  under  the  charter  1647,  and  the  subsequent 
charters  and  infeftments ;  2do,  The  terms  of  the  charters  1614  and  1634,  suppoamg 
them  to  be  still  in  force,  import  not  an  obligation  to  apply,  but  only  a  faculty  of  apply* 
ing  ;  and  so  have  they  been  ex-[2341]-plained  by  immemorial  possession  ;  for  thai 
the  family  of  Roxburgh  has  been  in  the  constant  use  of  levying  these  customs,  without 
rendering  any  account  to  the  burgh  of  Kelso. 

Answered  for  the  Pursuers ;  Imo,  The  customs  were,  by  the  original  grants, 
appropriated  to  the  town  of  Kelso  ;  Lord  Roxburgh,  and  his  Representatives,  were 
named  by  the  Crown  trustees  for  these  uses ;  the  right  of  levying  the  customs  was 
granted  to  them  in  that  capacity,  and  every  subsequent  right  must  be  deemed  granted 
under  the  same  condition  ;  as  the  customs  have  been  levied  by  the  family  of  Roxburgh 
in  trust  for  the  town  of  Kelso,  possession  by  the  family  of  Roxburgh  must  be  h^ 
to  be  possession  by  the  town  of  Kelso ;  and  therefore  no  prescription  can  be  here 
pleaded  ;  2do,  Power  granted  hj  charter  to  do  a  thing  for  the  use  of  a  third  party, 
or  for  the  benefit  of  the  public,  miports  an  obligation  to  do  it ;  and,  as  the  Duke  of 
Roxburgh  has  levied  the  customer  he  must  also  apply  them  in  terms  of  the  grant. 
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"  The  Lords  repelled  the  whole  defences  ofEered  for  the  Duke." 

The  puisaera  sAao  set  forth,  That  the  burgesses  and  inhabitants  of  Kelso  have 
leen  immemorially  accustomed  to  wash  and  dry  their  linen  on  an  island  situated 
n  the  Tweed  ;  and  they  concluded,  that  their  right  of  continuing  in  possession  of 
his  island,  for  the  purposes  aforesaid,  should  be  declared. 

The  defender  objected,  That  he  is  proprietor  of  the  ground  on  both  sides  of  the 
iver,  and  must  therefore  be  held,  in  law,  proprietor  of  the  island  also,  unless  the 
^ursEuers  bring  evidence  that  they  have  acquired  right  to  it,  either  by  grant  or  pre- 
cription.  No  servitude  can,  in  this  case,  be  pleaded ;  for  that  there  are  no  lands 
(ranted  to  the  incorporations,  to  which,  as  a  prcsdium  daminatut,  the  servitude  could 
lelong. 

Answered  for  the  pursuers ;  The  charter,  erecting  Kelso  into  a  burgh  of  barony, 
lears,  '^  Cum  omnibus  et  singulis  terris,  et  singulis  suis  pertinentiis  "  :  as  the  burgesses 
uid  inhabitants  of  Kelso  have  immemorially  possessed  the  island,  the  presumption 
in  law  is,  that  it  was  included  in  the  charter. 

^'  The  Lords  found  it  proven,  That  the  burgesses,  inhabitants  of  the  burgh  of 
HlcIso,  have  been  immemorially  in  the  constant  uninterrupted  possession  of  whitening 
fend  drying  their  Unen  upon  the  island  ;  and  therefore  find  them  entitled  to  continue 
their  said  possession  of  whitening  and  drying  their  linen  there  as  formerly." 

Act.  Ferguson,  A.  Prinole. — Alt.  Binning,  Lockhart. — Clerk,  Murray. 

Fol.  Die.  V.  3,  p.  132.    Fac,  Cd,  No.  138,  p.  207. 

*^*  This  cause  was  appealed : 

The  House  of  Lords  ordered  that  the  defence  offered  for  the  appellant,  with 
tespect  to  the  customs  and  duties,  and  the  little  island  called  Ana,  or  the  Sand- 
bed,  be  sustained ;  and  that,  as  to  the  said  customs  and  duties,  and  the  said  little 
island,  the  appellant  be  assoilzied. 


No.  70.    02342]  Sir  William  Stirling  v,  Thomas  Johnston.    January  4,  1757. 

A  clause  of  pre-emption  without  an  irritancy,  in  a  vassal's  charter,  found  to  be 
ineffectual  against  a  purchaser. 

Linton  feued  to  Miller  a  small  tenement  of  £40  Scots  of  yearly  rent.  The  charter 
contains  a  clause,  '*  declaring.  That  it  shall  not  be  lawful  to  Miller  to  sell  or  dispone 
the  said  lands,  without  first  making  an  olSer  of  them  to  Linton  at  the  price  originally 
paid  for  them,  and  the  value  of  improvements,  &c. ;  and  if  he  do  in  the  contrary, 
sQch  conveyances  are  declared  to  be  nuU." 

Linton  conveyed  his  right  of  superiority  to  Sir  William  Stirling ;  and  Miller  after- 
wards disponed  the  property  to  Johnston.  This  disposition  was  sought  to  be  reduced 
bv  Sir  William,  as  having  been  executed  without  any  ofier  made  to  him,  in  terms  of 
the  clause  of  pre-emption. 

Pleaded  for  Johnston,  The  clause  in  this  feu-charter  contains  no  irritancy  of  the 
vanars  right.  The  right  of  the  feu  must  still  remain  with  Miller  the  vassal ;  and  it 
is  inconsistent  with  the  law  of  Scotland,  and  the  nature  of  property,  that  while  he 
remains  proprietor  of  the  lands,  they  should  not  be  afiectable  by  his  debts  or  alienable 
by  his  deeds.  The  essence  of  property  consists  in  the  power  of  alienation,  which 
cannot  be  taken  from  the  proprietor  but  by  divesting  him  of  the  property,  and  vesting 
it  in  the  party  to  whose  prejudice  the  alienation  is  made.  This  was  the  chief  difficulty 
that  occurred  in  the  introduction  of  tailzies  into  this  country  ;  and  the  only  remedy 
that  could  be  devised  to  take  it  ofi  was,  to  insert  clauses  forfeiting  the  heir's  right  in 
iavour  of  the  next  substitute ;  and  consequently  nothing  could  be  carried  by  his 
deeds,  when  he  is  divested  of  the  property  by  the  condition  of  his  right :  but  if  such 
irritating  clause  is  omitted,  debts  and  deeds  are  efiectual,  notwithstanding  the  strongest 
prohibitions.  See  March  11,  1707,  Lady  Redheugh,  voce  Tailzie  ;  13th  June  1712, 
Creditors  of  Riccartoun,  Ibidem. 
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Answered,  Bargains  may  be  made  tinder  any  conditions.  Where  it  is  expr« 
stipulated,  that  the  superior  shall  have  a  right  of  pre-emption,  there  can  be  no  leaa 
why  such  condition  should  not  be  effectual.  The  superior  may  reduce  the  s&k,! 
make  his  own  right  of  pre-emption  effectual,  though  the  vassal's  feu  was  not  foiMi 
In  the  case  of  tacks  secluding  the  assignees,  the  assignation  is  void  ;  but  it  vill  i 
irritate  the  right  of  the  cedent.  And  no  argument  can  be  drawn  from  tailzies,  wki 
derive  their  being  from  a  statute,  and  can  have  no  effect  if  the  statute  is  not  liteia 
complied  with,  and  unless  the  provision  of  the  statute  be  strictly  obeyed. 

Replied,  Tacks  are  merely  personal,  founded  on  an  dectio  fersoncB,  and  exda 
assignees,  without  any  clause  for  that  purpose ;  there  needs  therefore  no  foHoti 
of  the  tack,  in  order  to  bar  the  power  of  assigning  ;  because  it  is  excluded  from  t 
nature  of  a  tack  :  But,  in  a  right  of  property,  the  principles  are  entirely  difiem 
The  power  of  alienation  is  essentially  inherent  in  it,  and  cannot  be  barred  any  ctii 
way  than  by  divesting  the  disponer  of  his  property. 

[2343]  "  l^e  Lords  found,  That  the  disposition  by  John  Miller  to  Thomas  Johnsti 
was  a  vahd  and  sufficient  right,  notwithstanding  the  prohibitory  clause  in  the  iet 
contract  and  charter." 

Act.  Q.  Bbown. — Alt.  Johnstone,  Ferguson. — Glerk,  Kirkpatkick.       j 

Fd,  Die.  V.  3,  p.  131.    Fac,  Col.  No.  4,  p.  6. 


No.  4.  [11]  Stewart  v,  Stewarts.    May  21,  1802. 

What  is  to  be  understood  by  the  term  "  personal  representatives  "  in  the  claiwe  of 

a  settlement  ? 

John  Stewart,  victualler  in  London,  in  the  year  1769,  executed  a  settlement,! 
leaving  his  effects  in  the  first  instance  to  his  son ;  faiUng  whom,  one  half  [12]  t»i 
be  given  to  his  wife  and  her  relations,  and  the  other  to  his  brother  James,  or,  in  thej 
event  of  his  death,  to  his  personal  representatives.  ' 

John  Stewart  died  about  the  year  1776,  leaving  a  widow  and  one  son.  ffi» 
brother  James  next  died ;  thereafter  John's  son,  without  issue ;  and,  last  of  all 
his  widow ;  so  that  the  succession  to  one-half  of  his  effects  opened  to  the  personal 
representatives  of  his  brother  James,  by  the  terms  of  the  settlement. 

In  the  year  1795,  about  four  years  previous  to  his  death,  James  Stewart  executed 
a  testament,  hy  which,  upon  a  narrative  of  his  resolution  "  to  settle  his  worldly  afeia 
in  his  own  lifetime,  so  as  that  all  difference  among  his  children,  anent  the  successkm ; 
to  him  in  his  means  and  effects,  after  his  death,  might  be  prevented,  he  nominated 
and  appointed  John  Stewart,  his  eldest  lawful  son,  to  be  his  sole  executor,  and 
universal  intromitter  with  his  whole  goods  and  gear,  debts,  sums  of  money,  houadiold 
furniture,  and  other  moveables  whatever,  that  might  pertain  or  be  owing  to  bin 
at  the  time  of  his  decease,  in  virtue  of  bonds,  bills,  or  any  other  manner  of  way; 
together  with  the  vouchers  and  instructions  of  the  said  debts,"  &c.,  "all  which tw 
testator  thereby  left  and  bequeathed  to  his  son  John,  with  power  to  give  up  inventoiyt 
confirm  testament,  and  do  every  thing  thereanent  that  any  other  executor  can,  oi 
may  do,  by  law  ;  with  and  under  the  burdens,  legacies,  provisions,  and  reservstioBi 
therein  mentioned." 

John  Stewart,  tenant  in  Fianich,  the  eldest  son  of  James  Stewart,  conceiviDg 
himself  to  be  the  sole  personal  representative  of  his  father,  proceeded  to  take  posses- 
sion of  the  succession,  devolving  upon  the  family  by  his  uncle's  settlement.  B«t 
doubts  having  arisen  whether  this  succession  belonged  to  him  exclusively,  or  ib 
common  with  his  brothers  and  sisters,  a  process  of  multiplepoinding  was  hrought, 
in  which  the  elder  brother  pleaded  : 

By  the  term  Personal  Representatives,  according  to  the  law  of  England,  whew 
this  settlement  was  framed,  is  to  be  understood  those  who  represent  a  man  after 
his  death,  or,  in  other  words,  those  who  succeed  to  his  personal  estate,  either  in  tentf 
of  his  latter  will,  or  by  law,  if  he  should  die  intestate ;    Jacob's  Law  Dictionary, 
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mbvs  Personal  Representation.  Execators  are  therefore  sjrnonymous  with 
mooal  representatives  ;  and  as  John  Stewart  was  appointed  by  his  father's  settle- 
IBQt  hia  sole  executor,  he  is  entitled*  to  any  legacy  devised  to  his  personal  repre- 
Atatives. 

Answered  :  The  term  personal  Representativeff,  includes  the  whole  children  of 
imes  Stewart,  who  by  law  become  successors  to  him  in  his  moveable  estate. 

An  executor  is  quite  different  from  a  representative,  being  a  trustee  for  the  manage- 
lent  of  the  moveable  estate  of  a  person  deceased,  accountable  to  the  creditors, 
[gatees,  and  representatives  of  the  testator  ;  Act  (preamble)  1617,  c.  14  ;  Gordon 
i  the  Laird  of  Drum,  Dec.  21,  1671,  No.  86,  p.  3894;  Campbell  v.  Burden, 
toe.  1,  1791  (not  reported).  By  the  law  of  England,  likewise,  as  illustrated  by 
imerous  decisions,  representatives  are  clearly  distinguished  from  executors  ;  3 
raiiams's  Reports,  40  ;  Godolphin  Orph.  [13]  Leg.  259  ;  Act  22  et  23  Car.  II.  c.  10  ; 
Jac.  II.  c.  17,  §  7  ;  Green  versus  Howard,  Hilary  Term,  1779  ;  Pickering  versus 
Itamford,  August  2, 1797,  Vesey  Junior  Reports.  Farther,  the  settlement  of  James 
Itewart  can  only  be  understood  to  dispose  of  what  was  his  own  property  ;  but  the 
Buds  here  in  medio  never  were  vested  in  him,  and  did  not  devolve  upon  his  family 
01  many  years  after  his  death.  The  terms  of  his  will  likewise  shew,  that  he  was 
Ssposing  merely  of  his  own  effects,  and  had  no  contemplation  of  this  eventual  legacy, 
lee  Pbovision  to  Heirs  and  Children,  Sect.  5,  et  seq. 

The  Lord  Ordinary  reported  the  cause,  and  the  Court  unanimously  sustained 
ht  claim  of  the  younger  children. 

Lord  Ordinary,  Methven. — For  Eldest  Son,  Connell. — Agent,  Ja.  Robertson, 
W.S. — Alt.  Williamson. — Agent,  Geo.  Andrew. — Clerk,  Gordon. 

/.  Fac.  Cd.  No.  42,  p.  86. 


No.  2.  [2349]  Wallace  v.  Cunningham.    Feburary  4,  1708. 

Found  that  a  master,  who  had  given  up  working  his  coal,  might  reclaim  his  coaliers, 
when  he  began  to  work  again  after  several  years  ;  they  having  left  his  service 
without  a  testimonial  in  terms  of  the  act  1606. 

Sir  Thomas  Wallace  of  Graigie,  advocate,  pursues  William  Cunningham  of  Brown- 
hill,  on  the  11th  act  1606,  and  56th  act  1661,  for  seducing  and  detaining  eight  or 
nine  of  his  coaliers,  that  were  bom  in  his  ground,  and  had  wrought  in  his  coal-heughs 
aome  years  ago,  and  whom  he  had  required  from  him  by  way  of  instrument ;  and 
he  having  refused  to  dismiss  them,  he  claimed  the  penalty  of  the  act  of  Parliament, 
being  £1C0  Scots  for  every  man  so  detained.  Alleged,  This  was  the  only  remaining 
vestige  of  slavery  amongst  us,  and  liberty  being  juris  naturalis,  it  is  as  little  to  be 
incioached  upon  as  may  be  ;  and  the  pursuer  is  noways  within  the  case  of  the  acts 
of  ParUament  cited,  which  are  in  favours  of  those  who  have  a  going  coal- work,  which 
Sir  Thomas  has  not  had  these  seven  or  eight  years  past ;  and  so  having  no  employ- 
ment for  them,  it  was  insnaring  and  invidious  to  require  them  back.  2do,  The  act 
luw  an  exception,  unless  they  hid  been  year  and  day  out  of  their  master's  service  ; 
foi  then  law  presumes  he  has  derelinquished  his  right,  by  his  supine  negUgence,  in 
suffering  another  man  to  possess  them  for  year  and  day  ;  and  Sir  Thomas  can  pretend 
no  damage,  seeing  he  had  no  use  for  them  all  that  time  ;  and  though  of  late  he  has 
put  down  a  coal-sink,  yet  not  having  required  them  back  within  year  and  day  of 
their  deeerting  his  service,  and  of  their  working  at  his  coal-heugh,  he  cannot  claim 
them  now.  Answered,  Liberty  is  indeed  favourable  ;  but  what  is  the  odds,  whether 
they  be  slaves  to  Cunningham  or  him  ?  yea,  he  has  the  better  claim,  being  originally 
m  his  ground,  and  continue  thbre  still,  not  only  ratione  nativitatisy  but  domicilii ; 
»nd  though  he  had  no  work  for  them  for  some  [2360]  years  past,  yet  by  law,  he  was 
empowered  to  lend  them,  or  sell  them  ;  and  this  property  is  founded  on  good  reason, 
for  coal  being  a  great  casuality  in  Scotland,  our  law  wisely  considered  that  rent  could 
never  be  secured  without  such  a  severity  ;   none  being  capable  of  learning  that  art, 
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but  such  as  are  trained  up  to  it  from  their  infancy ;  and  the  act  of  Parliamc 
perverted,  when  it  is  interpreted,  that  the  requisition  must  be  within  year  and  < 
from  their  leaving  of  my  work,  and  their  being  in  my  actual  possession  and  i 
for  then  it  were  easy  for  coaliers  to  shake  themselves  loose  of  their  true  masteiB  \ 
owners,  by  absconding  for  a  year,  and  running  to  the  Newcastle  coal-works, 
then  returning  from  the  Keels  after  the  year  is  run  out ;  but  the  law  has  bettar  i 
vided,  that  I  must  require  them  before  you  have  prescribed  a  right  to  them,  hj  ^ 
annual  possession  without  interruption ;  but  ita  est,  I  required  them  long  ~ 
they  had  been  a  year  in  your  service,  which  is  all  the  act  requires.  The  Lordfl  fc 
That  coaliers  could  not  be  hired  without  a  testimonial  from  their  former  ma 
and  that  Sir  Thomas  having  now  a  going  coal,  he  might  very  well  require  them  ] 
to  his  service  ;  and  though  they  were  several  years  away  from  him,  yet  they  \ 
having  been  a  year  in  Brownhill's  work,  the  requisition  was  good,  and  he  must  i 
them. 

By  this  instance,  and  some  others  that  have  occurred  this  session,  such  i 
expounding  our  laws  anent  winter  herding,  cautioners  being  free  after  seven 
butchers  not  being  grasiers,  &c.,  it  appears,  what  latitude  Judges  have  in  the  i 
pretation  of  laws,  sometimes  by  an  extensive  interpretation,  ampliating  them  I 
what  the  words  carry ;    and  at  other  times,  by  a  restrictive  sense,  limiting 
from  equity  and  circumstances  appended  thereto.    So  the  Orator's  opinion 
observe  was  true,  that  laws  in  process  of  time  8%ib  judicum  potestate  cadunt  by  i 
several  ways  of  expounding  and  applying  them.     See  p.  2020. 

Fol.  Dic.y,ly  p.  148.    Fountainhall,  v.  2,  p.  426. 


No.  4.    [2351]  Anderson  and  Others,  Suspenders  v.  Sir  James  Wemyss  of  Bogky 

Charger.     June  22, 1743. 

It  was  the  opinion  of  the  Court  at  passing  a  bill  of  suspension,  That  where  a  ood 
fails,  the  coaliers  are  not  cessible  to  another  coal-master :  And  the  like  was  [2358]  ^^ 
to  have  been  found  some  years  ago  between  Mr.  James  Smith  and  certain  coaliesr 
ordered  by  the  Laird  of  Arnot  to  work  at  Mr.  Smith's  coal. 

KUkerran  (Coaliers),  No.  1,  p.  122. 


No.  5.    The  Burgesses  of  Rutherglen  v.  Andrew  Leitch,  Provost.    Januarv  16, 

1747. 

Coaliers  found  capable  of  voting  at  an  election  in  a  burgh. 

A  number  of  coaliers  belonging  to  a  coaliery  in  the  neighbourhood  of  the  town  of 
Rutherglen,  whereof  Provost  Leitch  was  tacksman,  having  been  admitted  burgessei^ 
the  incorporated  burgesses,  who  looked  on  this  as  an  indignity  to  the  town,  and  a 
project  to  carry  an  approaching  election  of  Magistrates,  procured  a  suspension  againit 
the  coaliers,  who,  notwithstanding,  voted  at  the  leeting  of  the  eight  unincorpoialii 
burgesses,  out  of  whom,  by  the  set  of  the  burgh,  four  counsellors  are  chosen  by  thi  \ 
Provost  and  Bailies. 

The  election  of  the  said  four  counsellors  being  challenged  by  summary  complaiiil^ 
the  grounds  the  complainers  insisted  on  were.  That  coaliers  were  incapable  to  vote; . 
that  as  they  were  by  statute  bound  to  work  six  days  in  the  week,  it  therefore  depended.'. 
on  their  masters,  whether  they  should  be  permitted  to  attend  the  meeting  or  not ;  aol  j 
if  so,  it  no  less  depended  on  him  for  whom  they  should  vote,  and  it  was  inconsistal  -. 
that  any  one  should  have  a  right  to  vote  who  had  not  his  personal  liberty  :  Tke  caaeet  ^ 
town -pensioners  and  beedmen  was  also  appealed  to,  who  were  not  allowed  to  vote; 
and  the  objection  to  coaliers  was  said  to  be  stronger. 

It  was  answered,  That  where  one  has  a  right  to  vote  as  a  burgess,  or  any  oth» 
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rightyit  did  not  appear  why  he  should  forfeit  that  right  by  becoming  a  coalier,  more  than 
by  becoming  a  soldier,  who  is  as  much  bound  to  obey  the  command  of  his  superior 
officer,  as  a  coalier  is  bound  to  obey  his  master  ;  and  men's  natural  rights  are  not  to  be 
taken  from  them,  because  of  the  possibility  that  another  may  abuse  his  power  and 
influence  over  them.    . 

The  Lords  found,  "  That  coaliers  who  are  burgesses  were  not  to  be  debarred  from 
voting  at  the  leeting  of  the  unincorporated  burgesses." 

On  occasion  of  this  suspension,  an  incidental  complaint  was  given  in  by  Andrew 
Leitch  V.  Robert  Hall,  notary,  one  of  the  unincorporated  burgesses,  setting  furth.  That 
he,  as  a  writer,  being  employed  to  send  for  the  said  suspension,  had,  after  the  past  bill, 
with  a  sist  upon  it,  was  returned  to  Rutherglen,  containmg  the  names  of  fifteen  coaliers, 
with  liifl  own  hand  added  the  names  of  other  three.  In  his  answer,  he  admitted  the 
fact,  but  excused  himself  on  pretence  of  a  mere  error  in  judgment,  as  the  three  were 
in  the  same  case  with  the  others,  and  only  not  contained  in  the  bill  when  it  passed  the 
Ordinary's  hand,  from  the  writer's  not  knowing  their  names,  and  that  he  had  not  done 
the  thing  in  a  hidden  way,  but  openly,  believing  no  harm  in  it,  and  by  advice  from  the 
[2353]  writer,  who  raised  the  suspension,  as  a  thing  usually  practised  :  And  further 
pleaded,  that  as  these  three,  as  well  as  all  the  others,  had  voted,  notwithstanding  the 
passed  bill,  no  damage  was  sustained  against  them :  And  lastly,  that  as  the  three 
coaliers  themselves  were  not  complaining,  it  was  not  competent  for  any  other  to 
complain. 

The  Lords  had  no  regard  to  these  answers,  and  found,  '*  That  the  filling  up  the 
names  of  three  persons  more  than  were  contained  in  the  bill,  was  a  practice  illegal  and 
unwarrantable,  and  highly  dangerous  to  the  public ;  and  therefore  found  him  incapable 
of  exercising  the  office  of  a  notary-public,  deprived  him  of  the  said  office,  ordered  the 
clerk  to  the  admission  of  notaries  to  call  in  his  protocol,  and  decerned  him  in  the 
expenses  of  the  complaint,  and  in  forty  shillings  to  the  poor ;  and  granted  warrant  to 
macers  and  messengers  to  apprehend  and  imprison  him,  ay  and  while  he  should  pay  the 
above  sums."    See  No.  7,  p.  1841.    See  Public  Officer. 

KUJcerran  (Coaliers),  No.  2,  p.  123. 


No.  7.        [2365]  Thomas  Dundas,  Esquire  r.  Mr.  John  Macleod,  Advocate. 

November  19, 1754. 

The  proprietor  of  a  coalier  had  a  rei  vindicatio  at  common  law,  though  more  than  year 
and  day  had  elapsed,  since  the  coalier  had  left  his  service. 

Robert  Simpson,  a  collier,  belonging  to  the  coal-work  of  Quarrel,  having  differed 
with  the  tacksman  of  the  coal,  deserted  the  work  in  the  year  1737,  and  went  to  Mr. 
John  Macleod's  coal- work  at  Bowhouse. 

Mr.  Dundas  afterwards  purchased  the  lands  and  coal  of  Quarrel,  and  got  an  assigna- 
tion to  the  coaliers,  and,  among  others,  to  Robert  Simpson  ;  whereupon  he  brought  a 
process  against  Mr.  Macleod,  concluding  for  the  delivery  of  the  said  Robert  Simpson. 

Pleaded  for  the  defender ;  That  Robert  Simpson  had  been  away  several  years 
from  the  coal-work  of  Quarrel,  and  had  been  several  years  at  the  defender's  coal-works 
without  interruption,  and  without  being  redemanded  by  his  former  master ;  and 
therefore  the  defender  was  not  obliged  to  restore  him  ;  for,  by  a  coaUer's  being  absent 
above  the  space  of  one  year  from  his  master,  the  master  losses  his  property  in  him ;  and 
if  the  coalier  has  wrought  during  the  space  of  one  year  at  another  work,  he  becomes  a 
bound  coalier  to  that  work.  And  that  such  is  the  common  law  with  respect  to  coaliers, 
appears  from  the  11th  act  of  parliament  1606  ;  whereby  it  is  enacted,  "  That  in  case 
any  receive  or  entertain  coaliers,  salters,  or  coal-bearers,  without  a  sufficient  testi- 
monial of  their  master  whom  they  last  served,  the  master  from  whom  they  came, 
challenging  their  servants  within  year  and  day,  that  the  party  whom  frae  they  are 
challenged,  shall  deliver  them  back  again  within  twenty-four  hours,  under  the  pain  of 
one  hundred  pound  Scots,  to  be  paid  to  the  persons  whom  frae  they  passed." 

From  which  act,  it  is  to  be  observed,  Imo,  That  possession  gives  the  right  to  the 
MOB.  I.  10 
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coaliers ;  for  they  are  to  be  restored  to  the  master  whom  they  last  served,  and  not  to 
to  whom  they  first  belonged  ;  2do,  That  their  former  master  loses  his  right  to  theni, 
he  do  not  redemand  them  within  year  and  day  after  their  leaving  his  service ; 
the  order  for  restoring  them  is  only  in  case  requisition  be  made  within  year  and 
of  their  leaving  their  service.  It  cannot  be  alleged,  That  the  statute  only  meant 
the  penalty  of  £100  Scots  could  not  be  claimed,  if  requisition  be  not  made  within 
and  day ;  for  the  statute  has  made  no  provision  for  restoring  coaliers  after  their  ~ 
year  and  day  absent  from  their  former  master  ;  which  it  surely  would  have  done,  if  tl 
property  of  them  remained  with  him  after  the  year. 

Answered  for  the  pursuer;  That  no  law  has  introduced  so  short  a  negative  orpofiitii 
prescription  of  the  right  to  coaliers  as  is  contended  for  by  the  defender  ;  and  no 
prescriptions  are  either  enacted,  or  supposed,  by  the  statute  1606.  That  act  hi 
declared  it  to  be  unlawful  to  receive  or  entertain  another  man's  coaliers,  without 
testimonial  from  the  master  whom  they  last  served,  or  at  least  an  attestation  of 
reasonable  cause  of  their  removing,  subscribed  by  a  [2356]  magistrate ;  and  a 
master  receiving  a  coalier  without  such  testimonial  or  attestation,  is  guilty  of  a 
transgression  of  the  law ;  and  therefore  a  possession  so  unlawfully  attained  can  nefl 
entitle  the  offender  to  the  property  of  the  coaUer. 

The  remedy  introduced  by  the  statute  is  a  summary  and  possessory  one,  in  &tv( 
of  him  who  had  the  recent  possession  of  the  coalier,  against  the  unlawful  receiver  i 
detainer,  in  case  requisition  be  made  within  year  and  day  ;  but  if  requisition  be 
made  within  that  space,  the  master  does  not  thereby  lose  his  property  in  the 
but  may  recover  him  by  an  action  at  common  law.     Thus,  though  the  action 
spuilzie  be  Umited  by  statute  to  three  years,  yet  this  prescription  of  the  summary  a 
penal  remedy  does  not  give  the  spoliator  a  right  of  property  in  the  goods  spuibded  afll 
the  three  years  ;  but  an  action  for  restitution  and  damages  is  competent  against 
at  any  time  within  forty  years. 

"  The  Lords  found.  That  the  pursuer  had  right  to  the  property  of  the  coalier." 

Reporter,  Drummore. — Act.  Lockhart  et  Bruce. — Alt.  Tho.  Hay  et  A.  Prtkgle.— 

Clerk,  Forbes. 

Fd.  Die,  V.  3,  p.  136.    Fac,  Col.  No.  117.  p.  174. 


No.  9.        [2359]  Thomas  Ddndas  of  Quarrole,  Esq.  v.  John  Kirk,  Overseer  of  tki 
Coal-works  at  Grange.    January  22,  1761. 

The  proprietor  of  a  coal-work,  in  possession  of  a  coalier  for  year  and  day,  could  w 
claim  such  coaUer,  and  recover  the  penalty  of  the  statute  1606  from  any  thiid 
party,  to  whose  coal-work  he  had  betaken  himself. 

Mr.  Dundas,  in  the  beginning  of  1760,  brought  an  action  against  John  Eirk  upoi 
the  statute  1606,  for  the  re-delivery  of  some  coaliers,  who,  he  alleged,  had  been  entiod 
away  from  his  coal-works,  at  Quarrole,  by  the  defender ;  as  also,  for  the  statutoij 
penalty  of  £100  Scots,  for  having  detained  each  of  the  said  coaliers,  after  having 
been  legally  required  by  the  pursuer  to  deliver  them  up.  | 

James  Brown,  one  of  these  coaliers,  had  worked  in  the  Grange  coaliery  from  i 
September  1756,  to  October  1757  ;  and,  in  November  1757,  he  began  to  work  ii  I 
Quarrole  coal-work,  belonging  to  Mr.  Dundas,  and  continued  to  work  there  pretty  | 
regularly  till  the  end  of  March  1759,  when  he  returned  to  Grange  works. 

[^2360]  Henry  Love  had  been  employed  in  Quarrole  coaliery  from  Ausust  1755  to  I 
April  1758  ;  but  from  that  period,  till  February  1759,  he  had  not  worked  in  Quarrok 
coaUery  ;  and,  before  the  end  of  the  year  1759,  he  went  to  work  at  the  Grange  coalieij* 

David  Frew  had  never  worked  a  year  at  Quarrole  coal. 

Observed  from  the  Bench  ;  That  where  the  proprietor  of  a  coal-work  had  been 
in  possession  of  a  coalier  for  year  and  day,  it  gave  lum  such  a  right,  as  entitled  bim 
to  reclaim  the  coalier  from  any  third  party,  to  whose  work  he  had  betaken  himself. 

The  Lords  found,  ''  That  James  Brown  had  been  year  and  day  in  the  possession 
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I  Mr  Dnndas,  and  that  the  defender  was  liable  to  the  pursuer. in  the  penalty  of 
100  Scots ;  but,  in  respect  the  pursuer  had  not  proved  that  Henry  Love  and  David 
pew  had  been  year  and  day  in  his  possession,  they  assoilzied  the  defender  from  the 
ocess,  so  far  as  concerned  them." 

Act.  Garden.— Alt.  Lockhart. 

J.M.  »    .  Fd.  Die.  V.  3,  p.  136.    Fac.  Cot,  No.  9,  p.  16. 


16. 10.    RoBEBT  Spence  of  Stonelaw  v,  James  Scott  Weaver,  in  Rutherglen. 

January  24,  1764. 

joalieTB,  working  at  a  coal  during  a  lease,  became  bound  to  the  coal,  not  to  the  lessee. 

In  1739,  coal  having  been  discovered  in  some  groimds  belonging  to  the  town  of 
totherglen,  and  Robert  Spence ;  James  Scott  obtained  leases  from  the  town  and 
fr.  Spence,  and  began  a  coal- work,  which  he  continued  till  1755,  when  he  gave  it  up, 
md  wrought  a  coal,  in  the  lands  of  Corsehill,  which  he  had  purchased. 

James  Scott,  during  his  lease,  engaged  a  number  of  grown-up  coaliers,  and  trained 
1^  severals  from  their  infancy.  He  wrought  the  coal  in  the  lands  belonging  to  the 
lown  of  Rutherglen,  as  well  as  in  those  belonging  to  Mr.  Spence,  but  chiefly  that  in 
the  latter. 

In  1760,  Mr.  Spence  having  resolved  to  carry  on  the  coal-work  at  Rutherglen, 
which  James  Scott  had  left,  insisted  that  he  had  right  to  all  the  coaliers  that  had 
tnought  at  the  coal  in  his  grounds  during  James  Scott's  lease. 

This  gave  rise  to  mutual  processes  between  him  and  Scott,  concerning  13  coaliers, 
More  the  Sheriff  of  Lanarkshire.  Scott  claimed  from  Spence  some  coahers  that  had 
fone  back  from  his  coal  at  Corsehill  to  the  Rutherglen  coal ;  and  Spence  claimed 
from  Scott  some  coaliers,  whom,  though  acquired  by  him  during  his  lease,  he  still 
detuned  at  Corsehill.  The  town  of  Rutherglen  did  not  claim  any  of  these  coaliers  ; 
Dor  did  any  of  them  assert  their  freedom. 

The  Sheriff,  after  a  proof  had  been  led  in  Mr.  Spence's  process  against  Scott,  found 
it  proved,  "  That  William  Love,  &c.,  did  work  as  coaliers  at  the  pursuer's 
(23611  ^0*1  o*  Stonelaw,  which  is  his  property,  before  they  wrought  at  the  defender's 
coal  of  CorsehiU ;  and,  therefore,  that  they  belonged  to  the  pursuer  Spence,  in  pro- 
perty; and  ordains  the  defender,  James  Scott,  to  deliver  up  the  foresaid  coaliers." 
And,  upon  advising  the  counter  process  at  James  Scott's  instance  against  Spence,  the 
Sheriff  assoilzied  the  defender,  in  respect  that  the  pursuer  was  only  tacksman  of 
the  Rutherglen  and  Spence's  coals,  which  can  give  him  no  right  to  the  coaliers  ;  and 
in  respect  it  appears  from  the  evidence,  that  the  coaliers  so  acclaimed  by  him,  and 
that  wrought  at  his  property-coal  of  Corsehill,  had,  before  that  time,  been  working 
eoaliers,  bearers,  and  gatesmen,  or  winsmen,  in  the  coal  which  was  the  property  of 
the  defender,  Spence,  or  his  predecessors." 

Scott  having  brought  the  cause,  by  advocation,  before  the  Court  of  Session,  the 
Lord  Ordinary  took  it  to  report. 

Pleaded  for  Spence ;  That,  by  the  law  of  this  country,  a  coalier  is  not  bound 
to  a  person,  but  to  a  coal,  being  quasi  adacriftus  glebcB,  by  the  act  of  the  law,  for  the 
»kc  of  public  utility ;  consequently,  a  lessee  can  have  no  right  to  him  after  his  lease 
expires. 

If  a  lessee  could  transport  a  coalier  from  one  coal  to  another,  that  might  be  hard 
upon  the  coalier,  as  some  coals  are  more  easily  and  profitably  wrought  than  others  ; 
and  it  would  be  hard  upon  the  coal-master,  as  a  coal- work  might  be  ruined  by  having 
the  coaliers  suddenly  withdrawn  from  it,  which  was  the  very  thing  the  law  meant 
to  prevent,  by  introducing  the  bondage  of  coaliers. 

Pleaded  for  Scott ;  CoaUers  are  not  adscripti  glebcB,  or  slaves,  but  servants,  bound 
to  serve  their  master  as  long  as  he  has  work  at  coal  to  give  them  :  There  was  neither 
coal-work  nor  coalier  in  Mr.  Spence's  ground  in  1739.    The  coaliers  were  all  acquired 
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daring  Scott's  lease  ;  and  he  has  as  good  right  to  them  as  to  the  engines  he 
or  instruments  he  provided. 

The  interlocutor  of  the  Lords  was, ''  Conjoin  the  two  processes,  and  find  the  coaBj 
not  bound  to  the  tacksman,  but  to  the  coal  in  which  they  wrought  daring  the 
rency  of  the  tack  ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

,  For  Spence,  Montgomery.— -Alt.  Lockhaet.— Clerk,  Oibbok. 

/  Fd.  Die.  V.  3,  p.  135.    Fac,  Cd.  No.  128,  p.  301 


No.  11.         Sir  James  Clark  v.  Eer  and  Penman.    December  5,  1764. 
What  made  a  coalier  a  bondsman. 

A  boy  who  enters  into  a  coal-work  where  his  father  is  a  bondsman,  beoomflf' 
slave,  not  by  consent,  but  from  the  nature  of  the  slavery,  which  extends  from  faiki 
to  son ;  and  from  which  rule  practice  has  introduced  an  exception  with  respect  ~ 
children  that  abstain  from  working. 

[2362]  ^^6  coal- work  to  which  Eer  and  Penman,  two  lads  under  age,  were  boi 
with  their  fathers,  being  wrought  out,  these  lads  took  employment  in  a  neighboo] 
coal-work  belonging  to  Sir  James  Clark,  but  without  binding  themselves  as  sla^ 
Having  afterwards  left  the  work.  Sir  James  claimed  them  in  a  process  as  his  bo: 
men ;  and  they  were  assoilzied  upon  the  following  medium,  that  if  a  man  of 
age,  whether  a  freeman,  or  bound  to  another  coal,  enter  into  a  coal-work  withint 
any  paction  of  slavery,  his  working  for  whatever  time  will  not  make  him  a  bondsman ; 
and  that  the  argument  concludes  a  fortiori  in  favour  of  the  defenders,  who  are  undtf 
age.  Sd.  Dec.  No.  227,  p.  297. 


No.  12.  Clark  and  Others  v,  Hope.    February  11,  1769. 

Coaliers  might  be  employed  at  any  coal  possessed  by  their  master. 

Mr.  Archibald  Hope,  proprietor  of  the  coal  of  Harrylaw,  was  lessee  of  the  oodi; 
of  Edmonstone,  Monkton,  and  Woolmet,  all  belonging  to  different  proprietors.  AM 
tbe  question  came  to  trial,  in  an  action  at  the  instance  of  some  of  the  coaliers  bonai 
to  these  coals,  whether  they  could  be  compelled  to  work  at  a  coal  different  from  titfi 
to  which  they  were  respectively  bound  ?  Or  if,  upon  the  work  being  stopped,  ttajP 
were  entitled  to  an  attestation  of  a  reasonable  cause  of  removing,  in  terms  of  tlife 
act  1606,  c.  11  « 

Pleaded  for  the  pursuer ;  CoaUers  are  adscriptitii  gUbcB,  bound  to  a  particukr 
coal ;  and,  therefore,  not  transferable  to  another.  So  they  are  considered  by  Sr 
George  Mackenzie,  Obs.  1606,  c.  11,  and  bv  Bankton,  1.  2,  82.  When  a  coalier  com 
sents  to  become  bound  to  a  particular  coal,  he  considers  the  circumstances  of  it»  ill 
situation,  its  air,  its  easiness  in  working ;  and  he  cannot,  without  injustice,  be  caniad 
from  a  coal  where  he  can  earn  large  wages,  with  ease  to  himself,  and  safety  to  lui 
health,  to  another  coal,  where  less  is  to  be  earned,  where,  perhaps,  there  ia  scaioe 
room  to  work,  or  where  the  air  is  pestilential  and  noxious. 

When  the  coal  is  wrought  out,  the  coalier  is  free  ;  but,  if  he  can  be  carried  to  « 
different  coal,  though  belonging  to  a  different  proprietor,  his  bondage  must  be  perpetual 
And  it  makes  no  difference  that  Mr.  Hope  is  lessee  of  all  these  coals.  With  respect  to 
each  of  them,  he  must  be  considered  as  in  the  place  of  the  different  proprietors ;  anl, 
as  the  proprietor  of  Edmonstone  could  not  send  one  of  his  coaliers  to  work  at  tk 
coal  of  Woolmet,  so  neither  can  the  tacksman  of  both  carry  the  coaliers  of  the  ose 
to  the  coal  of  the  other. 

Answered  ;  The  situation  of  coaliers  is  not  to  be  determined  by  the  strict  princqte 
which  apply  to  the  adscriptitii  glebw  of  the  Romans,  or  homit^es  proprii  of  GermttJ* 
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nailers  are  bound  to  their  master,  and  so  they  are  considered  in  the  statutes  1606, 
11,  and  1661,  c.  56.    They  are  obliged  to  serve  him  [2363]  ^^  ^^^  work  of  coal, 
desa  they  can  obtain  a  testimonial  from  him,  or  an  attestation  from  a  magistrate, 
lat  he  has  no  work  to  give  them. 

The  doctrine  pleaded  for  the  pursuers  would  go  so  far  as  to  prove,  that  coaliers 
>uld  only  be  employed  at  the  individual  coal  to  which  they  entered ;  that  they 
>ald  not  be  carried  to  a  different  coal  in  the  same  estate  ;  nay,  that  they  could  not 
ren  be  carried  to  a  different  seam,  in  an  edge  coal,  where  there  are  great  variations 
i  the  space  of  a  few  yards. 

But  this  doctrine  has  not  been  received  by  the  Court.  On  the  contrary,  in  February 
K2,  the  Marquis  of  Lothian,  having  purchased  a  coal,  was  found  entitled  to  carry 
be  coaliers  upon  it  to  another  coal  belonging  to  him,  at  the  distance  of  two  miles. 
knd  a  similar  judgment  was  pronounced  in  1763,  in  a  question  between  Wemyss  of 
inttlehill,  and  some  of  his  coaUers. 

As,  therefore,  the  proprietor  of  a  coal  is  entitled  to  remove  his  coaliers  to  any 
oal  where  he  has  work  for  them,  the  tacksman  must  be  in  the  same  situation  ;  and, 
hiring  the  course  of  his  tack,  have  the  same  power  over  the  coaliers  as  the  proprietor 
Kmld  have  had,  if  he  had  kept  the  coal  in  h^  natural  possession, 
i    ^  The  Lords  sustained  the  defences,  and  assoilzied. 

Reporter,  Pitfour. — Act.  Maclaubin. — Alt.  Solicitor  Dundas. 

6.  Ferguson.  Id.  Die.  v.  3,  p.  135.    Fac.  Col.  No.  86,  p.  337. 


Ho.  1.  [2365]  Andrew  Law  v.  Alexander  Law.    July  13,  1553. 

The  heir  can  have  no  part  of  the  moveables  (excepting  heirship),  unless  he  be  wilhng 

to  collate. 

Anent  the  action  pursued  be  A.  v.  R.  Law,  his  brother  and  his  airs  for  intromitting 
ind  taking  ane  baimes  part  of  gear  in  hurt  of  the  rest  of  the  baimes,  he  beand  air 
and  receivand  his  father's  heritage,  together  with  airship,  without  he  had  casten  in 
Us  airship,  with  the  rest  of  the  bairnes'  guids  to  be  parted  equally  betwixt  the  bairnes. 
It  was  excepted  be  the  said  Robert,  that  he  might  justly  have  his  baimes  part  of 
gaidB,  notwithstanding  his  airship  ;  because,  after  his  father's  decease,  there  was  an 
dder  brother  than  he  who  was  air  to  his  father,  and  sua  he  fell  his  bairnes  part  of  the 
j^oids  be  that  reason.  It  was  replyt  againe  be  the  said  Alexander,  That  the  elder 
brother  died  soon  after  his  father's  deceise,  and  was  never  servit  nor  enterit  air  to 
Ills  father,  nor  never  gat  sasine  of  his  lands  nor  receivit  no  airship,  but  died  before 
ever  the  guids  were  divydit,  and  sua  the  said  Robert  was  heir  to  his  father  and  re- 
ceived his  airship  ;  whilk  reply  was  admittit  and  given  to  the  said  Alexander's  proof  e, 
notwithstanding  the  said  Robert  his  allegeance. 

April  24,  1554.  —  Ane  burgess  dieand  and  leivand  behinde  him  sundrie  sones, 
the  eldest  dieand  unentered  to  his  father's  lands,  the  nixt  sone  entrand  as  air  to  his 
&ther  shall  have  no  bairns  part  of  goods  and  his  father's  lands  baith,  notwithstanding 
k  hade  ane  elder  brother  the  time  of  his  father's  decease,  whilk  died  non  enterit  as 
^  is,  whilk  was  practised  betwixt  Alexander  Law  and  Robert  Law. 

MaiOand,  MS.  pp.  16,  17. 

%♦  Balfour  reports  the  same  case : 

Na  persoun  succeidand  as  air  to  his  father  or  predecessouris  landis  and  airschip 
godis,  aucht  and  sould  have  ony  part  of  ony  remanent  movabill  gudis  or  geir  quhilk 
pertenit  to  his  father,  or  predecessour,  the  time  of  his  deceis,  except  he  wald  cast  in 
and  confer  his  haill  airschip  gudis,  with  the  rest  of  the  said  haill  movabill  gudis  and 
geir  ahogidder,  that  equal  partage  might  be  maid  thairof ,  betwix  him  and  the  rest  of 
thebaiinis.  Fol.  Die.  v.  1,  p.  149.    Balfour  (Air),  p.  233, 
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No.  2.  [2366]  Ross  v.  Kellie.    February  27,  1627.  T 

Collation  takes  place  only  among  brothers  and  sisters,  and  not  when  they 

with  the  relict. 

Janet  Boss,  daughter  to  Archibald  Ross,  baxter  in  Edinburgh,  pursues 
Kelly,  relict  of  the  said  Archibald,  as  executrix  and  universal  legatrix  left  by 
to  make  payment  to  him  of  her  baims-part  of  gear,  viz.  the  third  of  the  whole  _ 
contained  in  the  defunct's  testament  confirmed,  seeing  she  was  the  only  baira^ 
the  said  umquhile  Archibald  her  father ;  in  this  process  the  Lords  sustained  ' 
pursuer's  action,  for  her  third  part  of  the  saids  goods  confirmed,  albeit  the  defr 
had  confirmed  the  testament  wherein  the  goods  was  parted,  only  by  a  twofold 
sion,  viz.  betwixt  the  relict  for  her  own  half,  and  the  defunct's  half  ;  and  found, 
albeit  this  testament  so  authorized,  with  this  division  done  by  a  Judge,  was  a  d< 
which  was  alleged  could  not  be  taken  away  by  this  manner  of  process  without 
tion,  yet  that  the  pursuer  needed  not  to  reduce,  but  the  pursuit  might  come  in 
ordine  without  reduction,  seeing  she  was  not  called  to  the  confirmation ;  and 
found,  that  albeit  the  pursuer  was  married  by  the  defunct  her  father,  in  his  own 
and  tochered  by  him,  yet  thereby  she  was  not  secluded  from  the  legitim  poi 
which  fell  to  her  by  her  father's  decease,  the  same  not  being  discharged  the  time 
her  contract  and  tochering  ;  for  albeit  that  might  have  been  a  cause  to  have  del 
her  from  her  legitim  as  thereby  being  forisfamiliate,  if  there  had  been  any  more  h 
unprovided,  yet  there  being  no  bairns  but  herself,  it  was  foimd  no  cause  to  excl 
her  from  that  portion  against  the  relict,  but  that  the  testament  ought  to  have  a 
fold  division  ;  neither  was  it  found,  that  the  pursuer  ought  to  ofier,  and  give  in 
tocher  received,  with  the  rest  of  the  goods  confirmed,  to  be  divided  therevrith ; 
it  being  alleged,  that  the  coods  confirmed  were  exhausted  by  decreets,  obtained  }sf 
the  dehmct's  creditors.  This  allegeance  was  sustained,  to  exclude  the  third,  so  kt 
as  the  debts  should  defaljc ;  but  it  is  here  to  be  considered,  that  the  special  reaan 
of  this  division  was,  because  the  pursuer's  contract  of  marriage,  whereby  the  fatbtt 
had  given  her  a  tocher,  bore,  *^  That  the  father  gave  that  sum  to  her,  for  satisfyiBg 
her  of  her  right,  which  she  had  to  her  mother's  goods,  the  first  wife  of  her  father,  tt 
whom  he  acbiowl^ged,  that  she  was  executrix  "  :  And  so  the  tocher  was  not  gines 
ex  patrimonio  patris, 

I  Act.  NicoLSON  &  Lawtie. — Alt.  Stuart  &  Mowat.— -Clerk,  Hay. 

Dtirie,  p.  281 
%♦  Spottiswood  reports  the  same  case  : 

In  the  action  betwixt  Ross  and  Lilly,  the  one  being  her  father's  only  child,  punnei 
the  other  that  was  reUct  for  the  dead's  third,  and  her  own  Ukewise.  Alleged,  Tfci 
testament  was  divided  only  in  two  parts,  likeas  it  could  not  be  otherwise,  becaiM 
the  pursuer  was  tochered  in  her  father's  time,  and  so  forisfamiliate.  It  was  found. 
That  notwithstanding  of  the  tochering,  she  had  not  [2367]  renounced  the  benefit  d 
her  legitim,  which  was  due  unto  her  after  her  father's  decease,  especially  there  beiii| 
no  other  child.  And  where  it  was  alleged,  that  she  behoved  then  to  confer,  it  mi 
thought  that  collation  should  only  be  among  brethren  or  sisters,  and  not  betwixt 
these  parties.  Fd.  Die,  v.  1,  p.  149.    SpoUiatoood,  p.  133. 
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lo.  4.  CoRSAN  V,  CoRSAN.    February  19,  1631. 

Irilation  takes  no  place  where  it  is  prohibited  ;  as,  for  example,  where  a  father,  in 
his  daughter's  contract  of  marriage,  besides  her  tocher,  made  this  provision, 
"  that  she  should  have  an  equal  proportion  of  his  goods  at  his  death  with  his 
other  children." 

^  This  cause  being  mentioned  the  9th  of  February  1631,*  and  it  being  further  alleged 
iy  the  defender.  That  the  pursuer,  by  virtue  of  the  clause  libelled  in  the  contract,t 
iooUd  have  right  to  no  more,  but  to  her  part  of  the  dead's  part  of  his  goods  and  gear, 
Ittd  could  not  acclaim  a  portion  natural  thereof,  with  these  two  daughters  defenders  ; 
iir  albeit  by  that  contract,  she  might  have  right  to  her  equal  part  of  all,  both  for 
Wnis-part,  and  for  the  dead's  part,  with  her  two  sisters  named  in  that  contract, 
low  deceased,  yet  that  might  lawfully  have  holden,  where  both  she  and  these  two 
irters  were  all  forisfamiliate,  before  this  contract ;  but  it  is  not  alike,  for  these  two 
pfifenders  who  are  begotten  since,  and  have  received  no  part  of  their  father's  goods, 
Ifid  who  want  their  portion  natural,  so  that  of  reason  they  ought  to  have  their  portion 
^toral,  as  the  pursuer  got,  and  as  the  two  defunct  sisters  got ;  and  after  that,  the 
Ipmner  might  be  partner  of  the  rest ;  otherwise  if  she  acclaimed  to  be  portioner  of 
bU  the  defimct's  goods,  she  ought  to  confer  with  the  defenders,  that  portion  she  got 
irom  her  father  before.  This  allegeance  was  repelled,  and  the  Lords  found,  that  the 
{orsaer  ought  to  have  her  equal  part  of  the  defunct's  goods,  with  these  defenders, 
iritbont  any  collation  of  that  which  she  received  before,  to  which  the  Lords  found, 
%t  she  could  not  be  compelled.  Fol.  Die.  v.  1,  p.  149.    Durie,  p.  573. 


Ho.  5.        DuMBAB  of  Hemprigs  v.  Lady  Frazbr.    February  18,  1663. 

An  only  child  being  forisfamiliate  by  marriage,  and  having  got  a  tocher,  but  not 
bearing  "  in  satisfaction  of  children's  part,"  was  found  notwithstanding  obliced 
to  collate  that  tocher  with  the  relict,  before  she  could  have  access  to  draw  her 
third  share  of  the  defunct's  moveables. 

My  Lady  Frazer,  being  first  married  to  Sir  John  Sinclair  of  Dumbeath,  next  to 
the  Lord  Arbuthnot,  and  last  to  the  Lord  Frazer,  Dumbar  of  Hemprigs,  as  executor 
confirmed  to  Dumbeath,  pursues  her,  and  the  Lord  Frazer  her  husband,  for  his  interest, 
for  delivery,  or  payment  of  the  moveables  of  Dumbeath,  intr omitted  with  by  her. 
It  was  answered,  That  she  had  right  to  the  half  of  Dumbeath's  moveables,  as  his 
icSct,  and  her  intromission  was  within  that  half.  It  was  replied.  That  she  had  only 
r^ht  to  a  third  ;  because  Dumbeath  had  a  bairn  of  the  former  marriage,  who  survived 
hnn,  and  so  the  executry  must  be  imparted.  It  [2368]  was  duplied.  That  that  bairn 
waB  forisfamiliate,  married,  and  provided  before  her  father's  death,  and  so  was  not 
in  familia  ;  and  albeit,  if  there  had  been  any  other  bairns  in  the  family,  that  bairn's 
part  would  have  accresced  to  them ;  yet  being  no  other,  it  accresced  to  the  man 
and  wife ;  and  the  executry  is  bipartite. 

The  Lords  found  the  defence  and  duply  relevant,  albeit  it  was  not  alleged,  that 
the  tocher  was  accepted  in  satisfaction  of  the  bairn's  part  of  gear  ;  unless  those  who 
have  right  would  offer  to  confer,  and  bring  m  the  tocher  received  ;  in  which  case, 
they  might  crave  a  third,  if  the  same  were  not  renounced,  or  the  tocher  accepted 
MMtead  thereof. 

It  was  further  alleged  for  the  Lord  Frazer,  That  he  could  not  be  liable  as  husband  ; 
because  his  Lady  being  formerly  married  to  the  Lord  Arbuthnot,  he  got  the  move- 
aUea,  and  his  successors  should  be  liable,  at  least  in  the  first  place. 

*  The  case  alluded  to  is,  M'Millan,  &c.  v.  Corsans,  Durie,  p.  666,  voce  Provisions 
to  Heirs  and  Children. 
t  The  terms  of  the  contract  are  stated  on  the  margin  above. 
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The  Lords  repelled  the  allegeance,  but  prejudice  to  the  Lord  Frazer  to  pu 
the  successors  of  the  former  husband,  for  repetition  as  accords. 

Fd.  Die.  V.  1,  p.  149.    Stair,  v.  1,  p.  18LI 


No.  6.  Jack  v.  Jacks.    December  20, 1673. 

There  is  no  collation  in  our  law  but  in  the  case  of  succession  in  moveables,  and  the 
not  among  heirs  portioners,  whatever  separate  provisions  any  of  them  maj  1 
got,  by  contract  of  marriage  or  otherwise. 

Patrick  Jack  did,  by  contract  of  marriage  betwixt  John  Douglas  and 
Jack  his  daughter,  dispone  in  name  of  tocher,  a  fishing  and  some  tenements, : 
thereafter  having  left  three  other  daughters,  there  was  a  decreet  arbitral  amongst  V 
for  division  of  their  father's  estate,  which  being  under  reduction  upon  lesion, 
auditor  appointed  to  state  the  interest  of  the  parties,  and  what  the  defunct's  estat 
before  the  arbitriment ;  this  question  occurred  before  the  auditor,  whether  the  i 
Margaret  Jack,  to  whom  a  part  of  her  father's  estate  was  disponed  by  her  cont 
of  marriage,  would  fall  an  equal  share  in  the  rest  of  his  heritage,  as  heir  portioner  \ 
the  rest  of  the  daughters,  unless  she  would  confer  and  bring  in  what  she  had  : 
before  by  her  contract  per  collationem  bonorum. 

The  Lords  found  that  there  was  no  collation  to  be  made  by  the  law  of  Scot 
but  only  in  the  case  of  moveables,  and  not  amongst  heirs  portioners. 

Fol.  Die.  V.  1,  p.  148.    Stair,  v.  2,  p.  244.. 

♦^*  Gosford  reports  the  same  case  : 

In  the  reduction  of  a  contract  of  division  betwixt  the  said  sisters,  there  faenj^ 
count  and  reckoning  ordained,  to  the  effect  it  might  be  known  how  far  any  of  the  sistco^ 
as  creditors,  might  charge  their  father's  estate,  and  [2369]  ^&ve  satisfaction  out  of  tit 
whole  before  any  division  betwixt  them,  as  heirs  or  portioners  to  their  father.  It 
alleged  for  the  said  Margaret,  That  by  her  contract  of  marriage,  her  father  beiqg 
obliged  to  dispone  to  her,  and  her  heirs,  the  half  of  his  salmon  fishing  upon  the  wiM 
of  Dae,  with  the  sum  of  2000  merks  to  be  paid  after  his  decease,  she  ought  to  be  fiflt 
satisfied  of  that  debt,  and  have  a  right  made  to  her  by  her  two  sisters,  in  so  far  as  ski 
might  be  secured  in  the  half  of  the  salmon  fishing  ;  and,  thereafter,  have  the  just  thai 
part  of  the  whole  remainder  of  the  estate,  as  one  of  the  three  heirs  portioners  wHk 
them.  It  was  answered,  That  the  said  Margaret  being  provided  and  forisfamiliate 
ought  to  have  no  share  of  the  remainder  of  their  father's  estate,  unless  she  were  williif 
to  collate  and  bring  in  what  she  was  provided  to  by  her  contract ;  as  was  clear  what 
heirs-female,  being  provided  and  forisfamiliate,  could  crave  no  part  of  the  moveabk 
estate  belonging  to  their  father,  unless  they  would  collate  with  their  sisters,  wiM> 
remained  in  famUia;  especially  there  being  no  provision  in  the  contract,  whereby  she 
was  to  come  in  and  have  an  equal  share  of  the  remainder  of  the  estate  beside  the  tochet 
The  Lords  did  find,  that  the  eldest  sister,  besides  the  provision  in  her  contract  d 
marriage,  ought  to  have  an  equal  share  with  her  two  sisters,  who  were  not  fom- 
familiate  as  to  all  lands  and  heritages ;  and  that  there  was  not,by  our  law,  any neceaai^ 
to  offer  to  collate,  as  in  succession  to  moveables,  the  elder  sister  not  being  secloded. 
nor  her  tocher  declared  to  be  in  full  satisfaction  of  all  that  she  could  ask  or  claim ;  tnl 
that  notwithstanding  that  reason  seems  alike  in  both,  and  that  there  hath  been  no 
practique  in  the  contrary.  But  it  being  looked  upon  as  a  constitute  custom,  withotl 
all  controversy  or  debate,  they  did  decern  as  said  is.        Gosford,  MS.  No.  656,  p.  384. 
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No.  8.    Duke  and  Duchess  of  Bucclbugh  v.  The  Earl  of  Tweeddale.    February  14, 

1677. 

A  second  son  insisting  for  his  legitim,  was  not  obliged  to  collate  a  provision  of  land 
which  he  got  from  his  father  ;  for  collation  is  introduced  to  keep  equality  among 
the  children,  only  as  to  the  moveables  ;  and  since  the  moveables  suffered  no 
diminution,  by  giving  a  provision  of  land  to  the  second  son,  there  could  be  no 
reason  for  the  collation. 

There  was  an  agreement  betwixt  the  Duke  and  Dutchess  of  Buccleugh  and  the  Earl 
of  Tweeddale,  by  interposition  of  the  King,  whereby  the  Duke  and  Dutchess  "  re- 
nounced to  the  Earl  a  wadset  of  his  lands  for  £44,000,  and  certain  bygone  annualrents, 
and  the  Earl  gave  a  bond  to  them  of  £15,000,  and  discharged  all  right  his  Lady  had  as 
executrix  to  David  her  brother,  who  was  one  of  the  four  children  of  Buccleugh,  beside 
the  Jieir  ;  the  inventory  of  the  testament  being  £188,000  ;  and  did  likewise  dispone  the 
right  of  Bassenden,  unto  which  he  had  an  ancient  claim  reserved  by  interruptions, 
being  worth  3000  merks  yearly,  and  the  expence  of  reducing  the  Dutchess's  eldest 
sister's  contract  of  marriage  with  the  E.  of  Tarras,  and  two  London  voyages."  This 
agreement  was  made  in  the  Duke  and  Dutchess's  minority,'and  the  King  took  burden 
to  cause  them  ratify ;  but  the  Duke  and  Dutchess  do  now  pursue  reduction  of  this 
agreement  upon  minority  and  lesion  ;  and  condescend,  that  the  [2370]  pursuers  having 
renounced  a  clear  liquid  and  established  right  of  wadset,  cled  with  possession,  for 
illiquid  and  uncertain  pretences,  which  had  never  been  claimed  for  20  years  and 
above. — It  was  answered,  That  it  is  not  every  lesion  that  is  sufficient  to  reduce  an 
agreement  or  contract  engaged  in  by  minors,  but  it  must  be  enorm,  and  exorbitant 
lesion  ;  and  therefore  quitting  a  decreet,  or  bond  having  ready  execution  for  a  clear 
sum,  for  a  debt  due  to  a  defunct,  upon  which  no  decreet  followed,  or  of  intromissions 
with  rents,  sums,  or  goods,  if  the  matter  could  be  instructed  to  be  proportionable 
without  enorm  lesion,  was  never,  nor  can  be  sustained,  as  a  cause  of  reduction,  much 
less  so  solemn  a  transaction  as  this  by  arbitriment,  the  King  having  interposed,  and 
become  obUged  for  the  minors'  performance.  —  The  Lords  found  the  reasons  of 
reduction,  as  thus  qualified,  not  relevant,  if  by  the  event  of  this  process,  the  ri^ht 
communicated  by  the  defenders,  were  now  liquidated,  and  imported  not  enorm  lesion 
in  the  matter. — The  pursuers  then  insisted,  That  there  was  enorm  lesion  in  the  matter, 
because  all  that  was  given  to  the  pursuer  for  so  considerable  a  right  of  wadset,  was  but 
the  Countess  of  Tweeddale's  interest  in  her  brother  David's  share  of  his  father's 
executry,  as  being  the  fourth  bairn,  beside  the  heir,  and  as  having  a  fourth  part  of  his 
sister  Lady  Mary's  fourth  part,  who  died  unmarried,  and  the  right  of  Bassenden,  which 
were  all  of  no  moment ;  for  as  for  David's  share  of  his  father's  executry,  he  could 
pretend  nothing  either  for  his  portion  natural,  as  being  his  share  of  dead's  part,  or  for 
his  bairn's  part,  because  the  defunct  did  infeft  David  in  fee  in  the  lands  of  Cannobie, 
worth  £5  or  £6000  a-year,  which  was  a  competent  provision  ;  and  though  it  bore,  "  not 
to  be  a  portion  natural,  or  provision,  or  in  satisfaction  of  the  bairn's  part,"  yet  being 
so  considerable,  it  must  be  presumed  to  have  been  given  in  satisfaction.  2do,  David 
in  his  life  never  claimed  any  part  of  the  executry,  nor  would  he  have  obtained  any 
share  of  it,  nisi  per  coUalionem,  by  conferring  and  communicating  the  right  of  the  lands 
he  had  gotten  from  his  father,  to  the  rest  of  the  bairns,  that  so  they  might  all  be  equal, 
which  is  ever  presumed  to  be  the  mind  of  the  father,  unless  the  contrary  appear  by  his 
express  deed  ;  and  by  our  known  custom,  bairns  married,  and  provided  with  portions, 
if  it  be  not  expressly  in  satisfaction  of  their  portion  natural,  and  bairn's  part,  they  may 
claim  a  share,  ad  supj^ementum  legUimcBy  to  make  up  what  they  had  received  already, 
equivalent  to  the  rest  of  the  children  un-forisfamiliate  ;  but  here  David's  provision  is 
much  more  considerable  than  any  the  rest  of  the  children. — It  was  answered,  That 
David  was  never  forisfamiliate,  or  married,  but  remained  as  a  bairn  of  the  family  till 
his  father's  death  ;  and  if  there  had  been  no  more  bairns,  he  would  have  had  right  to 
the  whole  bairn's  part ;  neither  was  he,  nor  any  representing  him,  obliged  to  confer 
the  lands  his  father  infeft  him  in,  because,  whatever  was  the  course  of  the  Roman  law, 
where  there  was  no  distinction  of  heritable  and  moveable  rights,  the  feudal  law,  and  our 
customs,  have  differenced  the  succession  of  moveables  and  heritables  altogether  ;  and 
though  our  custom  allows  collation,  or  imputation  of  bonds  of  provision,  or  tochers 
MOR.  I,  10* 
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granted  to  bairns,  as  a  part  of  their  [2371]  share  ;  yet  lands  were  never,  by  our  cufii 
brought  in  by  collation,  but  only  sums  of  money,  as  having  been  employed  out  of 
moveable  estate,  and  so  did  diminish  the  same,  and  therefore  ought  to  be  accoui 
in  the  division  thereof. — It  was  replied,  That  it  is  beyond  question,  that  though  by 
law  the  heir  hath  no  share  of  the  moveables,  yet,  if  he  pleases  to  communicate 
heritable  rights  of  lands,  or  others,  with  the  other  children,  they  will  all  get  equal  bI 
and  therefore,  a  pari,  if  a  brother  provided  to  land  craved  a  share  of  the  move 
with  the  rest  of  the  bairns,  he  behoved  to  communicate  the  right  of  these  lands,  that 
might  be  equal ;  which  David  did  not,  and  the  Dutchess,  who  is  his  heir,  will  not. 

The  Lords  found,  That  the  lands  provided  to  David,  not  bearing  "  to  be  for 
portion  or  provision,  or  in  satisfaction  thereof  ;  "  did  not  exclude  him  from  his 
of  the  moveables,  and  that  he  had  no  necessity  to  confer  or  communicate  the 
of  (the    lands;    and   that   the   Countess   of    Tweeddale,    as   executor    to    Dm^ 
had  right  to  his  share  of  his  father's  moveables. 

The  pursuer  further  alleged.  That  my  Lady  Tweeddale,  as  executrix  to  Davi^ 
had  no  right  to  any  part  of  Lady  Mary's  share,  because  there  is  no  testament  of  La^ 
Mary  confirmed,  wluch  is  the  only  way  to  establish  what  right  was  in  her  persoB] 
for  her  share  by  her  death  could  not  accresce  to  the  remanent  children,  seeing  ther^ 
they  would  not  represent  her  passive  in  her  debts,  and  therefore  her  goods  could  only 
belong  to  an  executor,  that  represented  her  both  active  and  passive  ;  for  it  is  a  commoi 
rule  in  law,  hcsreditas  non  addita  non  transmittitur  ;  and  therefore  in  heritage,  thai 
must  be  a  service,  which,  if  omitted,  the  apparent  heir  hath  no  right,  and  his  creditiffi 
will  have  no  access  against  the  estate  ;  but  there  is  place  for  the  next  apparent  hclq 
passing  by  the  former ;  and  the  like  must  be  in  succession  of  moveables,  for  til 
executor  is  hceres  in  mobilibus,  and  for  the  most  part,  is  htsres  fidei-commissairvt^ 
who,  whether  he  be  executor  nominate  or  dative,  he  is  obliged  to  restore  to  the  will 
her  part,  to  the  bairns  their  part,  and  to  the  nearest  of  kin  their  part ;  and  any  tf 
all  these  have  interest  to  procure  an  executor  dative  confirmed,  which  is  addilio  har^ 
ditatis  mobUium  for  them  all,  which  is  suitable  to  the  act  of  ParUament  1617,  makitf , 
executors  comptable  for  the  nearest  of  kin  ;  so  that  if  there  be  no  executor  confimMi 
the  nearest  of  kin  have  no  interest,  and  such  nearest  of  kin  have  only  interest,  ^*i 
are  alive  the  time  of  the  confirmation,  and  for  whom  hcBrediias  est  addita  by  the  executor 
It  is  true,  the  right  of  the  relict,  and  the  bairn's  part,  are  rather  rights  of  division  fWl 
jtroprio,  than  of  succession  ;  and  therefore,  though  a  bairn  die  before  confirmatioii 
the  bairn's  part  is  transmitted  ;  but  the  jus  agnationis  of  the  nearest  of  kin,  is  merely 
a  succession,  quce  non  addita  non  transfertur,  and  belongs  only  to  the  nearest  of  kit 
who  are  in  being  the  time  of  the  confirmation.  This  does  also  agree  with  the  decisiiM 
of  the  Lords  in  the  case  of  Bell  and  Wilkie,*  where  the  three  sisters  of  Patrick  Bel 
being  confirmed  executors  to  their  brother,  one  of  them  dying  before  the  execution  of 
the  testament,  the  other  two  were  found  comptable  for  her  share  to  her  childrai« 
[2372]  as  executors  confirmed  to  her. — It  was  answered,  That  the  right  of  blood 
ought  not  to  be  diminished  by  forms,  and  the  act  of  Parliament  bears  ezpresBly. 
That  it  is  against  law,  equity,  and  conscience,  to  exclude  the  nearest  of  kin  from 
their  share  ;  and  therefore,  if  any  of  the  nearest  of  kin  should  die  before  they  can 
confirm,  there  were  no  reason  to  exclude  their  children. — It  was  replied.  That  tl* 
nearest  of  kin  can  never  suffer  but  by  their  own  negligence  ;  for  they  may,  immedi- 
ately after  the  defunct's  death,  publish  edicts,  and  obtain  confirmation,  and  the  law 
never  provideth  for  such  extraordinary  cases,  such  as  the  dying  before  confiimatiot 
can  bo  ;  for  seeing  the  nearest  of  kin  transmit  their  share  by  naked  confiimatioB, 
there  is  no  necessity  of  executing  the  testament,  as  some  time  the  custom  was,  which 
required  a  very  long  time. 

The  Lords  found.  That  David  having  died  before  Lady  Mary's  testament  wi» 
confirmed,  no  part  of  her  share  did  accresce  to  him,  nor  did  belong  to  the  Countew, 
as  executrix ;  and  if  she  should  enter  executrix  to  Lady  Mary,  she  is  excluded  by 
her  contract  of  marriage,  "  renouncing  all  right  she  can  have  to  Lady  Mary's  share. ' 
— The  defender  further  alleged,  That  the  pursuers  had  homologated  this  transaction, 
by  requiring  their  commissioners  to  call  for  payment  of  the  £15,000  bond,  which 
was  a  part  of  the  defender's  obligement  by  the  transaction  ;  and  likewise,  that  Uie 
Duke's  commissioners  had  demanded  the  money  from  the  defender  :   2do,  In  a  p1I^ 

*  Stair,  V.  1,  p.  96,  12th  February  1662,  voce  Nearest  of  Kin. 
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lit  against  the  Dutchess,  at  the  instance  of  Scott  of  Bassenden,  to  denude  herself 
I  these  lands  in  favour  of  him,  conform  to  a  back-bond  granted  by  the  Dutchess's 
redecessor,  a  defence  was  proponed  after  minority  upon  Tweeddale's  right  to  Bassen- 
m,  as  belonging  to  the  Dutchess,  which  was  a  part  of  the  said  transaction. — It  was 
iswered.  That  the  calling  for  the  money,  non  rdevaty  because  they  might,  and  did 
lose  re  inlegray  before  it  was  received  ;  and  as  to  the  proponing  upon  Tweeddale's 
^t  of  Bassenden,  it  was  but  of  course,  by  a  procurator,  without  special  mandate. 
Did  was  not  sustained,  nor  did  the  pursuers  obtain  any  benefit  thereby. — The  Lords 
lulled  both  these  defences.    See  Nearest  of  Kin. — Presumption. 

Fol.  Die.  V.  1,  p.  148.    Stair,  v.  2,  p.  504. 


fo.  9.  Murray  v,  Murray.    July  16,  1678. 

The  heir  collating  his  heritage,  has  a  title  to  a  share  of  the  children's  part. 

Umquhile  Thomas  Murray,  baiUe  of  Edinburgh,  having  children  of  two  marriages, 
Ed  marry  aU  the  children  of  the  first  marriage,  and  gave  them  tochers,  in  full  satis- 
faction of  their  portions-natural,  and  bairns  part ;  he  did  also  give  bonds  of  provision 
Id  the  bairns  of  the  second  marriage,  wherein  the  sums  were  all  equal,  bearing  ''  to 
be  lor  their  better  provision  " :  And  at  last,  by  his  testament,  has  appointed,  *  That 
after  payment  of  his  debts,  and  bonds  of  provision  to  his  bairns,  that  all  his  bairns, 
of  the  first  and  second  marriage,  should  have  equal  share  of  his  goods  and  gear  ;  " 
and,  in  an  account  amongst  the  bairns,  those  of  the  second  marriage  craved  their 
bonds  of  provision  as  debt,  which  [2373]  affect  the  whole  executry,  before  any  divi- 
BOQ ;  and  that  what  were  free,  over  and  above  the  bonds  of  provision  and  debts, 
should  be  divided  in  two,  the  one  half  falling  to  them  as  bairns  un-forisfamiliate, 
and  the  other  half  being  as  dead's  part,  by  his  universal  legacy,  should  be  divided 
equally  amongst  all  his  bairns  of  the  first  and  second  marriage.     It  was  alleged  for 
die  bairns  of  the  first  marriage,  that  the  bairns  of  the  second  marriage  could  not  both 
bsTe  their  bonds  of  provision,  and  also  their  bairns  part,  unless  their  father,  by  their 
bonds  of  provision,  had  declared,  "  that  these  bonds  should  be  but  prejudice  of  their 
bwmapart,"  which  he  doth  not.     But,  on  the  contrary,  the  bonds  bear,  "  To  be  for 
their  better  provision  "  ;  and  such  bonds  neither  bearing  in  satisfaction  of  their  por- 
tion-natural, nor  by  and  attour  the  same,  the  intent  thereof  has  ever  been  sustained, 
that  the  father  would  secure  these  bairns  in  these  provisions  in  omnem  everUutn,  but 
not  that  he  should  give  them  their  provisions  and  bairns  part  also,  and  thereby  restrict 
his  own  power  of  legating,  which  cannot  reach  the  bairns  part ;  so  that  the  children, 
80  provided,  may  either  hold  to  their  bonds  of  provision  as  creditors,  or  may  reject 
them,  and  take  their  share  of  the  bairns  part,  if  it  be  better ;  in  which  case,  the 
executry  will  be  the  greater,  and  the  wife  will  have  the  larger  share,  and  the  dead's  part, 
Asposed  of  by  legacies,  will  be  the  larger.     Likeas,  by  the  ancient  Roman  law,  which 
onr  customs  follow,  all  tochers,  and  other  donations  to  children,  were  accounted  as 
parts  of  their  legitim,  and  if  they  had  received  the  same,  they  behoved  to  confer  and 
bring  it  back  to  the  heritage  ;  and  if  it  were  resting,  it  behoved  to  be  imputed  a  part 
of  thcb  legitim,  and  that  such  collations  were  not  to  the  children  only,  to  make  them 
equal  in  their  legitim,  but  to  their  whole  succession  ;  and  therefore  the  Lords,  in  the 
case  of  the  Lady  Dunbeath,  18th  February  1663,  No.  5,  p.  2367,  where  Dunbeath 
having  one  daughter  married  and  tochered,  but  not  in  satisfaction  of  her  bairns  part, 
she  was  admitt^  to  the  third  of  the  executry  as  her  bairns  part,  she  always  collating 
her  tocher,  whereof  a  third  accresced  to  the  wife,  and  a  third  to  the  dead's  part ; 
wd  therefore  such  collations  are  not  only  to  equahze  the  bairns  part,  their  being  no 
™"rns  in  that  family  but  one.     It  was  answered,  That  bonds  of  provision  to  children, 
Diade  and  dehvered  in  liege  poustiey  have  all  the  effects  of  other  debts,  and  come  off 
the  executry  before  any  division,  and  yet  do  not  exclude  the  bairns  from  their  bairns 
parts  of  what  is  free,  debts  deducted,  and  in  that  they  differ  from  bonds  granted  on 
ueathbed,  which  affect  only  the  dead's  part  as  legacies.     It  is  true,  that  when  the 
baims  part  comes  to  be  divided,  or  even  the  dead's  part,  if  not  exhausted  by  legacies, 
that  the  parity  of  natural  affection  hath  made  both  the  Roman  law  and  ours  to  equalize 
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the  children,  so  that  as  much  must  be  laid  by  to  the  rest  as  to  make  them  equal 
the  bonds  of  provision  ;   but  then,  what  is  over,  is  equally  divided  amongst 
all,  in  case  some  of  the  bairns  have  greater  provisions  than  others,  whick  takes 
place  here,  because  all  the  bonds  of  provision  are  equal.     It  is  true,  that  if  there  be ' 
one  bairn,  the  bond  of  provision,  or  tocher  thereof,  must  be  collated  or  impi 
whereby  the  wife's  part,  and  dead's  part,  would  be  increased,  [2374]  because  in 
case  there  are  no  more  children  to  whom  it  might  accresce  ;  and  therefore  it  accr^ 
to  the  whole  executry  ;  but  if  there  were  more  children,  it  would  accresce  to  tiiem. 

The  Lords  found,  that  the  bonds  of  provision  to  the  children  of  the  second  ma: 
not  bearing  in  satisfaction  of  their  bairns  part,  were  to  be  taken  off  the  whole  execntrf, 
before  the  division,  and  that  the  half  of  the  free  gear,  after  deduction  of  these  a^ 
other  debts,  did  belong  to  the  bairns  of  the  second  marriage  only,  and  that  the  haim 
of  the  first  marriage  were  excluded  by  their  contracts  of  marriage  ;  but  found  dui 
the  other  half,  by  the  father's  legacy,  belongs  to  bairns  of  both  marriages  equally. 

In  this  process  the  heir  offered  to  confer  his  heritage,  and  craved  a  share  in  tb 
bairns  part,  because  the  only  reason  the  heir  is  excluded  to  share  in  mcbilibus,  k 
because  he  has  the  sole  succession  and  heritable  rights,  which  is  ordinarily  better 
than  his  share  in  the  moveables ;  but  if  he  will  collate  his  heritage,  he  is  alvaji 
admitted  to  share  in  the  moveables. 

The  Lords  admitted  the  heir  collating  the  heritage,  and  all  to  be  equal  sharers  m 
the  whole  bairns  part,  with  the  succession  of  the  heritage. 

Fd,  Die.  V.  1,  p.  149.    Stair,  v.  2,  p.  635. 


No.  10.  Murray  v,  Murray.    July  23,  1678. 

The  heir  collating  his  heritage,  has  a  title  to  a  share  of  the  children's  part,but  is  obliged 
to  collate  whatever  is  derived  to  him  from  his  father,  whether  by  disposition  or 
representation. 

In  the  count  and  reckoning  of  the  executry  of  Bailie  Murray,  decided  the  16tl, 
the  eldest  son,  as  heir,  offered  to  communicate  the  heritage  to  which  he  should 
succeed,  and  desired  to  be  sharer  with  the  bairns,  who  alleged,  that  the  heir  behoved 
not  only  to  communicate  what  he  should  succeed  to,  but  a  tenement  disponed  to  him 
by  his  father,  which  communication  ought  to  be  in  and  to  the  whole  moveable  heritage, 
whereby  the  legatars  would  have  a  share,  as  well  as  the  bairns.  It  was  answered, 
That  the  heir  had  unquestionable  right  to  come  in  with  other  children,  either  in  case 
there  were  no  heritable  right,  but  all  the  succession  were  moveable,  or  in  case  he 
would  communicate  the  heritable  succession  falling  to  him ;  but  there  was  neither 
law  nor  custom  for  communicating  what  he  got  from  his  father  by  donation.  Aad 
it  was  found,  in  the  case  Dutchess  of  Buccleugh  and  Earl  of  Tweeddale,  No.  8,  p.  2369, 
that  David  Scot  had  a  share  of  the  bairns  part  of  his  father's  gear,  without  communicat- 
ing the  right  of  a  considerable  estate  of  land  which  he  had  from  his  father  by  disposi- 
tion. It  was  answered,  That  the  cases  were  not  alike,  for  David  Scot  was  a  bairn  in 
the  family,  et  proprio  jure  had  a  share  in  the  bairns  part,  without  communicating  of 
what  land  he  had  got,  that  having  done  no  prejudice  to  the  bairns,  nor  abated  any 
part  of  the  moveable  estate  ;  but  the  only  ground  of  the  heirs  being  admitted  to  a 
share  of  the  moveable  estate,  is,  that  law  allows  him  to  be  in  no  worse  condition  than 
other  children  ;  so  that,  if  either  by  succession  or  [2375]  disposition,  he  be  as  well 
as  they,  that  ground  ceaseth  ;  and,  therefore,  he  must  communicate  both,  if  he  crave 
a  share  in  the  moveable  estate  ;  for  it  is  ordinary  for  fathers,  in  their  sons'  contract 
of  marriage,  to  infeft  them  in  their  whole  heritable  estate,  whereby  there  remained 
no  heritable  succession,  and  yet  they  were  never  admitted  to  partake  of  the  move- 
ables, but  were  excluded  as  heirs  per  perceptumem  hcBrediUUis  ;  and  there  is  no  reason 
that  an  inconsiderable  remnant  of  an  heritage  should,  by  communication  thereof, 
admit  heirs  to  the  moveables,  when  perhaps  the  far  greater  part  were  enjoyed  by 
them,  by  their  father's  disposition. 

The  Lords  admitted  the  heir  to  a  share  with  the  other  bairns,  providing  that 
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le  commiinicate  all  that  be  had  of  the  heritable  estate,  by  dispoBition  or  succession, 
ly  being  inf eft  as  heir,  and  disponing  to  the  children  an  equal  share  with  himself  of 
i»  said  heritable  estate,  with  the  burden  of  an  equal  share  of  the  heritable  debt. 
But  the  Lords  did  not  determine,  whether  the  communication  should  be  only  to  the 
bairns  part,  or  also  to  the  dead's  part,  but  were  clear  that  he  was  not  to  communicate 
k>  the  relict's  part,  seeing  there  were  other  bairns  in  the  family,  and  the  relict  would 
Beither  have  benefit  nor  loss  by  any  thing  the  husband,  nor  any,  could  do,  as  to  her 
ihare.  Fol.  Die.  v.  1,  p.  149.    Stair,  v.  2,  p.  640. 


No.  11.       James  Brown  v.  His  Mother  and  Tutors.    July  21,  1680. 

By  contract  of  marriage,  the  lands  being  provided  to  the  heir  by  the  first  clause, 
and  the  concjaest  to  the  bairns  in  a  subsequent  clause ;  The  Lords  found  the  heir 
had  a  share  in  the  conquest  (though  it  was  most  part  executry),  without  collation, 
because  he  was  also  a  bairn.  Fol.  Die.  v.  1,  p.  148.    Fountainhall,  MS. 


No.  12.  Trotter  v.  Rochead.    January  12,  1681. 

There  being  only  one  child,  who  was  both  heir  and  executor,  he  was  found  to  have 
the  whole  children's  part,  without  collating  the  heritage  with  the  relict. 

In  an  action  of  count  and  reckoning  between  Catharine  Trotter,  Lady  Craigleith, 
and  Rochead,  Lady  Prestongrange,  younger,  her  daughter ;  the  auditor  reported 
the  points  following  ;   ImprimiSy  The  Lady  Craigleith,  by  her  contract  of  marriage, 

is  provided  to chalders  of  victual  yearly,  out  of  the  lands  of  Craigleith,  to  be 

uplifted  yearly  between  Yule  and  Candlemas  ;   and  her  husband  having  died  after 
Martinmas,  but  before  Candlemas,  she  claims  that  year's  annuity. — It  was  alleged 
for  the  heir  her  daughter.  That  she  being  both  heir  and  executor,  the  whole  year  in 
vhich  her  father  died  belongs  to  her,  as  executrix,  according  to  the  known  custom 
between  executors  and  liferenters  or  heirs,  wherein  the  legal  terms  of  Whitsunday 
and  Martinmas  are  only  respected  as  the  rule  for  division  ;  so  that  if  the  defunct  die 
after  Whitsunday,  his  executor  hath  the  [2376]  balf  of  the  crop  that  is  payable  at 
Candlemas  thereafter ;    and  if  he  die  after  Martinmas,  though  befote  Candlemas, 
the  executor  is  to  have  that  whole  crop. — It  was  answered,  That  though  this  hold 
in  infeftments  of  property,  or  in  annualrents  payable  at  Whitsunday  and  Martinmas, 
yet  this  annualrent  is  only  payable  once  in  the  year,  at  Candlemas. — It  was  replied. 
That  whatever  might  have  been  pretended,  if  this  annualrent  had  been  constituted 
to  he  payable  at  two  precise  terms,  Candlemas  and  Lammas  ;  yet  here  it  being  con- 
stituted payable  between  Yule  and  Candlemas,  the  ordinary  time  of  payment  of 
farms,  the  division  with  the  defunct's  executor  must  be  according  to  the  division  of 
fanns.— The  Lords  found,  That  the  executor  had  right  to  the  whole  year's  farm,  her 
father  having  died  after  Martinmas,  albeit  before  Candlemas,  and  that  the  liferenter 
had  right  to  no  part  thereof. — The  relict  did  also  insist  for  the  half  of  her  husband's 
moveables,  there  being  no  children  but  one,  who  is  heir,  who  cannot  crave  a  bairn's 
part,  unless  she  would  confer  the  benefit  of  the  heritage. — It  was  answered,  That  the 
heir  is  excluded  from  a  share  of  the  bairn's  part,  unless  the  heir  confer  ;   but  this 
confers  nothing  to  the  relict's  part,  who  can  have  only  a  third,  if  there  be  bairns  one 
or  more ;   and  the  one  bairn  will  be  both  heir  and  executor,  and  have  the  bairn's 
part  without  collation.— The  Lords  found,  That  the  heir  had  the  whole  bairn's  part, 
without  collation,  there  being  no  more  bairns,  and  that  she  was  not  obliged  to  confer 
to  increase  the  relict's  share. — The  relict  did  also  insist  for  a  legacy  of  6000  merks, 
left  her  by  the  defunct. — It  was  answered,  That  she  cannot  both  claim  the  legacy 
and  her  third,  because  debitor  non  prcBSumitur  donare ;    and  legacies  are  ordinarily 
understood  to  be  in  satisfaction  of  the  legatar's  interest,  as  where  the  law  provides 
the  executor  to  a  third  part  of  the  dead's  part  for  executing  the  testament ;   yet  if 
there  be  a  legacy,  the  executor  cannot  claim  both  ;  and  here  the  legacy  is  left  with- 
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out  prejudice  of  her  contract,  but  doth  not  bear  '^  without  prejudice  of  her  third" 
and  therefore  the  defunct's  mind  hath  been  to  give  her  this  legacy  in  place  of  k 
third. — It  was  answered,  That  legacies  in  our  law  is  ever  understood  to  be  out  ( 
the  dead's  part ;  and  albeit  where  the  law  gives  a  third  to  strangers  executors,  hsTi' 
no  obligement  to  execute  the  testament,  wherein  legacies  left  to  the  executors  i 
accounted  in  satisfaction,  that  is  by  an  express  provision  in  the  statute,  and  cam 
be  drawn  to  this  case,  but  the  defunct  must  be  understood  to  leave  out  of  his  oi 
share  6000  merks  to  his  relict ;  for  if  he  had  only  intended  to  make  up  her  third  I 
merks,  it  had  been  easily  so  exprest. 

The  Lords  found  the  legacy  due  out  of  the  dead's  part,  and  no  part  of  it  out  i 
her  own  third,  but  that  she  had  right  both  to  it  and  the  legacy. 

Fol.  Die,  V.  1,  p.  149.     Stair,  v.  2,  p.  83L 


No.  15.  [2378]  RiccART  t;.  Riccarts.    November  19, 1720. 

In  drawing  a  share  of  the  moveables,  an  heir  portioner  is  not  bound  to  collate  with  her 
sisters,  an  estate  disponed  to  her  by  her  father. 

Riccart  having  tailzied  the  far  greatest  part  of  his  estate,  in  favours  of  himself  a&j 
the  heirs  of  his  body,  which  failing,  to  the  eldest  heir-female  without  division ;  and 
having  only  three  daughters,  the  eldest  daughter  and  her  husband  pursue  a  declaiatof 
against  her  two  sisters,  That  she  had  right  not  only  to  the  tailzied  estate,  but  likewiM 
to  a  third  share  of  an  untailzied  heritable  estate,  as  heir  portioner  with  the  defenden; 
as  likewise,  that  she  had  an  equal  interest  in  her  father's  moveables,  as  one  of  hii 
nearest  of  kin. 

The  Lords  made  no  difficulty  as  to  the  pursuer's  equal  share  in  the  untailaed 
estate  :  But  as  to  the  executry, 

It  was  alleged,  That  the  pursuer  being  heir  of  tailzie,  had  no  interest  in  the  move- 
ables, from  which  the  heir  is  always  excluded,  unless  he  collate ;  and  albeit  in  this  case 
there  be  an  untailzied  estate  of  small  value,  yet  the  bulk  of  the  estate  being  tailzied* 
the  pursuer's  interest  in  the  moveables  is  in  point  of  law  the  same,  as  if  there  had  been 
no  untailzied  estate  ;  in  which  case,  the  succession  of  moveables  would  belong  to  the 
younger  sisters,  excluding  the  eldest  as  heir  of  tailzie  ;  otherwise  there  would  be  a  veiy 
notable  disproportion  betwixt  the  succession  of  the  pursuer  and  defenders,  whoee 
relations  to  the  defunct  are  equal :  And  in  this  case,  the  value  of  the  tailzied  estate  ii 
so  great,  that  she  would  not  collate,  nor  could  she  by  the  quality  of  the  tailzie. 

It  was  answered.  That  the  succession  to  heritage  and  moveables  generally  descende 
in  di£Eerent  channels :  The  law  prefers  a  son  or  heir-male  to  females  in  the  same  degree 
of  relation,  in  the  succession  of  heritage,  and  prefers  the  younger  sons  and  daughten 
equally  to  moveables  and  executry ;  which  are  not  presumed  to  be  so  valuable  as 
heritage :  But  when  it  happens  otherwise,  that  the  heir  reckons  his  share  of  the 
moveables  better,  he  has  access  to  a  share  of  the  executry,  on  condition  that  he  collate 
his  heritage  with  the  executors.  But  in  this  case,  where  the  nearest  degree  are  all 
females,  there  is  no  preference,but  the  law  brings  them  all  in  equally,both  as  to  heritage 
and  moveables  ab  intestato ;  but  in  so  far  as  the  father,  by  a  tailzie,  has  preferred  one 
of  the  daughters,  she  succeeds  in  that  estate  by  the  will  of  the  father,  who  was  pleased 
to  exclude  heirs  portioners  ;  and  as  to  the  rest  of  his  estate,  it  descends  tanqiiam  eb 
intestato,  and  is  devolved  equally  to  all  the  daughters  ;  and  there  is  no  different  channel 
of  succession  among  daughters,  either  as  to  heritage  or  moveables,  and  consequently 
no  seclusion  of  an  heir,  because  there  is  no  privilege  to  elder  or  younger  daughters  as 
to  heritage ;  and  the  seclusion  of  the  heir  from  the  move-[2379]"able8  is  properly  ab 
intestato,  where  the  heir-male  is  preferred  in  the  heritage  to  the  younger  sons  or 
daughters.  It  is  true,  if  a  tailzie  were  made  in  favours  of  the  heirs-male,  who  would 
have  the  preference  ab  intestato, the  express  will  of  the  f atherwould  not  alter  the  destin- 
ation of  law  as  to  the  moveables,  which  was  left  to  the  legal  succession :  But  suppose 
a  father  should  tailzie  his  heritable  estate  to  a  second  or  third  son  not  alioqui  successunu, 
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Jttch  au  heir  of  tailzie,  would  not  be  excluded  from  his  share  of  the  moveables,  as 
learest  of  kin. 

"  The  Lords  found,  That  the  pursuer  and  defenders  being  equally  entitled  to  the 
nccession  of  heritage  and  moveables  ab  intestato,  the  tailzie  did  not  exclude  the  pursuer 
!fom  her  legal  claim  to  the  executry." 

Fd,  Die,  V.  1,  p.  149.    Rem.  Bee.  v.  1,  No.  20,  p.  42. 


Ro.  19.  [2383]  James  Drew  M*Caw  v.  Mary  and  Anne  M'Caws. 

November  28,  1787. 

An  heir  cannot  insist  for  collation,if  he  be  not  at  the  same  time  one  of  the  nearest  in  kin. 

After  the  death  of  David  M'Caw,  his  heritage,  consisting  of  a  small  house,  descended 
to  James  Drew  M'Caw,  his  nephew  by  a  brother  deceased  ;  while  his  executry,  or 
moveable  estate,  which  was  of  much  greater  value,  devolved  to  Mary  and  Anne  M*Caws, 
his  sisters  and  nearest  in  kin. 

James  Drew  M'Caw,  the  heir,  insisted  in  an  action  for  having  it  found,  that  he  was 
cntitlwi,  upon  collating  the  heritage,  to  draw  a  rateable  proportion  of  the  whole  effects 
which  had  belonged  to  the  deceased.     In  support  of  this  action,  he 

Pleaded,  The  right  of  collation  is  inseparable  from  the  character  of  heir.  Whenever 
the  person  on  whom,  as  the  persona  predilecta,  our  law  has  conferred  the  right  of 
succeeding  to  the  heritage,  finds  it  more  advantageous  to  claim  a  share  of  the  moveable 
effects,  he  is  at  liberty  to  do  so.  This  is  the  opinion  of  Mr.  Erskine  ;  and  it  seems  to 
have  met  with  the  approbation  of  the  Court,  in  a  case  collected  by  Lord  Fountainhall ; 
although  there,  on  account  of  specialties,  the  right  of  the  heir  was  held  to  be  barred. 
Other  lawyers  of  eminence,  it  is  true,  have  adopted  a  different  sentiment.  But  this 
apparent  inconsistency  may  be  easily  removed,  by  confining  the  doctrine  last  stated  to 
another  case  of  collation,  occurring  between  children  laying  claim  to  the  legitim,  which 
stands  on  a  footing  altogether  different  from  that  of  which  we  are  now  speaking  ;  the 
legitim  being  due  to  descendants,  and  those  in  the  first  degree  only,  and  the  right  to 
collate,  as  applicable  to  it,  suffering  a  corresponding  limitation ;  Erskine,  b.  3,  tit.  9, 
|3 ;  Fountainhall,  v.  1,  p.  825, 16th  February  1698,  Dick  of  Grange  contra  Dicks,  voce 
Succession. 

E^4]  Answered  ;  It  has  been  established  in  Scotland,  as  well  as  in  other  countries 
in  which  the  feudal  system  prevails,  that  where  there  are  two  or  more  in  the  same  degree 
of  propinquity  to  a  person  deceased,  the  landed  property,  or  those  effects  which  are 
held  to  be  of  an  analogous  nature,  descend  in  succession  to  men  in  preference  to 
women ;  and  to  the  eldest  among  the  males  in  exclusion  of  the  younger  male  relations. 
In  order,  likewise,  that  this  privilege  may  not,  in  any  instance,  prove  hurtful  to  the 
person  in  whose  favour  it  was  introduced,  it  has  been  farther  established,  that  he  may 
renounce  the  exclusive  character  of  heir,  and,  betaking  himself  to  the  common  one  of 
nearest  in  kin,  receive  an  equal  proportion  of  the  whole  funds.  But  for  entitling  any 
person  to  the  benefit  of  this  alternative,  it  is  not  enough  that  he  is  called  to  the  succes- 
sion as  heir.  He  must  also,  on  renouncing  this  succession,  be  in  such  a  situation  as 
enables  him  to  claim,  as  executor,  or  nearest  in  kin,  to  a  share  of  the  moveable  effects 
which  belonged  to  the  ancestor.  This  is  laid  down  by  all  our  lawyers,  Mr.  Erskine 
alone  excepted,  who  rather  delivers  what  he  says  in  the  way  of  doubt  than  as  his 
fixed  opinion.  The  decision  observed  by  Lord  Fountainhall  does  not  support  the 
contrary  argument.  The  question  which  occurs,  was  indeed  agitated  ;  but,  as  on  the 
opening  of  the  succession,  the  heir,  who  was  also  one  of  the  nearest  in  kin,  had  been 
required  to^  collate,  it  was  most  justly  found,  that  whether  such  a  privilege  existed 
wnot,  hia  son,  afterwards  succeeding,  could  not  lay  claim  to  it ;  Balfour's  Practics,  voce 
^iBs  AND  Successors,  p.  233  ;  Stair,  b.  3,  tit.  8,  §  26,  43  ;  Bankton,  b.  2,  tit.  3,  §  28, 
16th  July  1678,  Murray,  No.  9,  p.  2372. 

^    The  Lords,  "  unanimously  assoilzied  the  defenders,  and  found  the  pursuer  liable 
Mi  expenses." 

^porter,  LoBD  Hbnderland. — Act.  Geo.  Ferguson.— Alt.  Lord   \dvocate. — 

Clerk,  Orme. 

^-  Jf^o/.  Z>ic.  V.  3,  p.  134.    Fac.Co    No.  7,  p.  12. 
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No.  20.    Mrs.  Rae  Crawfurd  ii.  Sir  John  Stewart  and  Mrs.  Stirling. 

December  3,  1794. 

An  heir  of  entail  who  is  one  of  the  nearest  in  kin,  and  not  the  heir  alioqui  i 

is  entitled  to  a  share  of  the  moveable  succession  without  collating. 

Francis  Stewart  Crawfurd  died  intestate  and  a  batchelor. 

Sir  John  Stewart,  his  only  brother,  was  his  heir  at  law,  and  his  two  sisteis, 
Rae  Crawfurd  and  Mrs.  Stirling,  his  executors. 

The  property  of  Mr.  Crawfurd  at  his  death,  consisted,  Imo,  Of  some  heritage 
little  value  descendible  to  the  heir  of  line  ;  2do,  Of  Milton,  an  estate  of  oonaid     ' 
value  which  he  held  under  a  strict  entail,  and  to  which  his  eldest  sister  Mrs.  Rae 
f  urd  succeeded  as  nearest  substitute ;  3tio,  Of  arrears  of  rent  and  other  moveabki^j 
worth  above  £1200  Sterling. 

Sir  John  Stewart  having  found  it  for  his  interest  to  collate,  he  and  his  youngest 
sister,  Mrs.  Stirling,  claimed  the  whole  unentailed  succession,  to  the  exclusion  of  Ma 
Rae  Crawfurd,  unless  she  would  collate  the  estate  of  Milton,  while  she,  [2385]  on  tte 
other  hand,  contended,  that  this  was  rendered  impracticable  by  the  entail,  but  that  she 
was  nevertheless  entitled  to  a  share  of  the  moveable  succession,  as  one  of  the  nearest 
in  kin. 

In  order  to  try  the  question,  a  multiplepoinding  was  brought,  in  name  of  tiie 
tenants  and  others,  who  held  moveable  funds  belonging  to  Mr.  Crawfurd,  in  then 
hands  ;  and,  in  support  of  the  claim  of  Mrs.  Rae  Crawfurd,  it  was 

Pleaded ;  Irao,  The  law  of  collation  applies  only  to  the  heir  of  line,  and 
not  to  heirs  of  entail,  or  of  provision ;  Balfour's  Practics,  p.  233 ;  Stair,  b.  3, 
tit.  8,  §  48  ;  Dirleton,  voce  Heirs  of  Tailzie  ;  Macdowall,  vol.  2,  p.  385  ;  Erskine,  b.  3, 
tit.  9,  §  3  ;  19th  November  1720,  Riccarts  v.  Riccarts,  No.  15,  p.  2378.  Indeed,  if  the 
latter  were  bound  to  collate,  a  double  collation  would  frequently  take  place  ;  a  thing 
never  supposed  by  our  lawyers,  who  speak  of  the  privilege  of  the  heir  in  this  caae^ 
thereby  meaning  the  heir  of  Une,  in  contradistinction  to  successors  by  tailzie  and' 
provision,  who,  in  comparison  with  him,  are  considered  as  strangers ;  Craig,  lib.  2, 
dieg.  17,  §  19  ;  Dirleton,  voce  Heirs  of  Tailzie  ;  Stair,  b.  3,  tit.  5,  §  8. 

Collation  is  a  privilege  competent  to  the  heir  at  law,  whereby  the  general  rub 
excluding  him  from  the  whole  intestate  moveable  succession,  is  Umited,  and  himself 
admitted  to  a  share,  upon  his  collating  the  heritage  and  heirship  moveables.  As, 
however,  it  is  only  to  a  share  of  the  moveable  intestate  succession  to  which  he  is 
admitted,  there  is  no  reason  why  he  should  contribute  the  heritage  he  takes  by  deed. 
To  be  admitted  to  the  legal  succession  of  one  kind,  it  is  enough  that  he  renounces  the 
legal  succession  of  another. 

2do,  The  limitations  in  the  entail  render  it  impossible  for  Mrs.  Rae  Crawfurd  to 
collate  ;  and  it  would  be  repugnant  to  the  idea  of  coUation  that  she  should  on  that 
account  be  excluded,  as  it  always  supposes  an  option  in  the  heir  to  use  his  privilege 
or  not,  as  he  shall  think  best.  Such  exclusion  would  also  be  attended  with  obvious 
injustice,  wherever  the  entailed  property  was  of  small  value,  in  proportion  to  the 
moveable  succession. 

Answered  ;  In  all  cases  where  the  law  either  grants  any  privilege  to  heirs,  or  imposes 
any  obligation  on  them,  heirs  of  provision,  if  not  specially  excepted,  are  understood 
to  be  precisely  in  pari  casu  with  the  heir  of  line.  As  to  collation  m  particular,  there  is 
no  reason  why  the  former  should  be  more  favoured  than  the  latter ;  for  although  a 
person  may  chuse  to  regulate  his  succession  by  settlements,  it  does  not  follow,  that  he 
means  in  other  respects  to  dispense  with  the  reciprocal  obligations  thence  arising  in  the 
ordinary  course  of  law  between  heir  and  executor  ;  Macdowall,  b.  3,  tit.  8,  §  100 ;  15th 
November  1787,  Balfour  and  others  v,  Scott,  No.  18,  p.  2379. 

2do,  If  it  be  impossible  for  an  heir  of  entail  to  collate,  it  must  be  equally  impossible 
for  him  to  take  any  share  of  the  moveables ;  for  no  person  can  claim  a  privilege,  without 
fulfilling  the  condition  on  which  it  is  granted.  But  it  is  a  mistake  to  suppose,  that 
heirs,  under  the  strictest  entail,  cannot  collate  ;  they  may  [2386]  at  least  collate  tiie 
rents  and  profits  of  the  estate  during  their  lives,  and  even  the  estimated  value  of 
the  fee. 

The  Lord  Ordinary,  "  in  respect  that  Mrs.  Rae  Crawfurd  was  not  heir  of  line,  but 
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Illy  heir  of  proviflion  in  a  particular  estate,  which  she  takes  under  a  deed  of  entail, 
ound  that  she  is  entitled  to  take  a  share  of  the  executry  alongst  with  her  brother  and 
istcr,  without  collating  the  tailzied  estate." 

On  advising  a  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench,  Mrs.  Kae  Orawfurd  is  a  stranger  to  her  brother's  heritable 
uccession,  being  neither  his  heir-at-law,  nor  taking  any  thing  under  any  deed  of  his, 
md  therefore  the  law  of  collation  cannot  in  any  shape  apply  to  her ;  she  succeeds  to  the 
sBtate  of  Milton  under  a  strict  entail,  executed  by  their  common  ancestor,  and  not  as 
^presenting  her  deceased  brother,  who  himself  was  only  an  heir  of  entail :  And  it  is 
10  reason  for  excluding  her  from  a  share  of  his  moveables,  that  she  takes  an  estate  to 
lAich,  in  consequence  of  the  destination  of  the  tailzie,  he  was  a  prior  substitute  to 
br. 

The  Court,  with  only  one  dissenting  voice,  "  adhered." 

[K)rd  Ordinary,  Justice-Clerk. — For  Mrs.  Kae  Crawf  urd,  M.  Boss. — Alt.  C.  Hope. — 

Clerk,  Home. 

«.  D.  Fol,  Die.  V.  3,  p.  134.    Fac,  Cd.  No.  138,  p.  314. 


No.  8.    [2402]  College  of  Justice  v.  The  Town  of  Edinburgh.    February  1687. 

Declarator  of  the  privileges  of  the  College  of  Justice ;   of  which  see  an  abstract  in 

the  Synopsis. 

The  Town  of  Edinburgh  having  charged  and  poinded  several  of  the  members  of 
the  College  of  Justice,  for  an  annuity  of  six  of  the  hundred  of  their  houses'  rents, 
POBsest  by  them  within  the  town  of  Edinburgh,  more  than  the  rent  they  pay  to  the 
heritors  of  the  houses ;   and  likeways,  they  being  troubled  and  molested  in  several 
other  of  their  privileges,  the  College  of  Justice  did  raise  a  suspension  of  the  annuity, 
and  declarator,  for  declaring,  not  only  that  they  should  be  free  of  their  annuity,  but 
for  declaring  all  their  other  privileges  and  immunities,  and  particularly,  that  they 
may  be  free  of  watching  and  warding,  and  of  all  the  town's  impositions ;  and  that 
they  may  employ  unfreemen  within  the  town  to  work  to  them  any  work  they  have 
to  do ;  and  that  they  might  be  exeemed  from  the  jurisdiction  of  the  Magistrates  of 
Edinburgh,  both  civil  and  criminal,  to  work  in  their  own  houses.     And  the  declarator 
was  founded  upon  the  common  law,  and  particularly,  Cod.  Lib.  2,  tit.  8,  De  Advocatis 
diverfiorum  judicum  ;   and  the  laws  and  customs  of  all  other  nations,  by  which  the 
Judges,  Advocates,  and  others  that  attend  upon  the  courts  of  justice,  are  free  of  all 
taxations  and  impositions,  and  enj oy  many  other  great  privileges.     And  by  the  founda- 
tion of  the  College  of  Justice,  by  King  James  the  V.  and  confirmed  by  the  Pope's 
Bull  in  the  year  1534,  the  members  thereof  are  declared  to  be  free  and  exeemed  from 
aU  ordinary  jurisdiction,  contribution  of  teinds,  charitable  subsidies,  ordinary  or 
extraordinary,  albeit  imposed  by  the  apostolic  authority,  or  at  the  King's  instance, 
or  for  any  war  against  the  Turk  or  infidels,  or  for  whatsomever  cause  imposed,  or  to 
be  imposed.     And  the  Pope  receives  into  his  protection  all  the  advocates,  clerks, 
and  scribes  appointed  for  the  said  exercise,  .and  all  the  remanent  members  for  the 
aaid  Senate  and  officials  ;  which  Bull  is  recorded  by  Serholme,  General  Auditor  and 
Jud^e  of  the  Apostohc  Chamber  at  Rome,  and  recorded  in  the  books  of  Sederunt  of 
SwBion  m  the  year  1537,  and  ratified  by  the  1st  act,  Parliament  7th,  James  V.,  and 
by  an  act  of  Sederunt  in  the  year  1543.    The  privilege  of  the  Lords  of  Session  being 
free  of  all  taxes,  and  impositions,  and  contributions,  is  extended  to  advocates'  clerks, 
and  renaanent  members  of  the  College  of  Justice  ;  and  by  the  only  act  of  Queen  Mary, 
2d  Parliament,  holden  in  the  year  1543,  the  institution  of  the  College  of  Justice,  m 
all  the  privileges,  freedoms,  and  liberties,  ^iven  and  granted  to  the  same,  are  ratified. 
And  by  the  174th  act,  13th  Ja.  VI.,  the  privileges  granted  to  the  Senators  of  the  College 
of  Justice,  and  members  thereof,  are  ratified,  notwithstanding  of  any  act  or  statute, 
special  or  general  on  the  contrary.     And  the  privileges  are  further  ratified,  act  211th, 
Parliament  14th ;  act  279th,  Parliament  15th,  James  VI. ;  and  the  hail  members  of 
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the  College  of  Justice  are  exeemed  from  the  taxations  imposed  for  his  Majesty ; 
that  expressly,  in  regard  of  their  privileges,  whereunto  the  King  and  [2403]  ParliaoMl 
declare  they  will  in  noways  derogate  in  any  thing.    And  by  the  155th  act,  Parliami 
12th,  and  279th  act,  Parliament  15th,  James  YI.,  the  burghs  are  empowered  to  * 
taxes,  stents,  and  taxations  upon  the  inhabitants,  and  to  cause  them  watch  and  wi 
and  to  contribute  for  the  poor ;   and  to  burden  all  indwellers,  with  the  rest  of 
inhabitants,  for  the  advancement  of  the  glory  of  God,  His  Majesty's  service,  and 
weil  of  the  burghs,  without  respect  to  any  privilege,  discharge,  or  exception,  grani 
or  to  be  granted,  to  the  King,  or  his  successors,  to  whatsomever  person,  or  for 
somever  cause  ;  providing  always,  that  the  said  act  should  not  be  prejudicial  to  t 
members  of  the  College  of  Justice,  and  to  their  privileges  and  immunities,  nor 
extend  to  them.    And  the  111th  act.  Parliament  7th,  James  V.,  anent  conduction 
craftsmen,  which  bears,  because  it  was  heavily  murmured  that  all  craftsmen  wit' 
the  realm,  and  especially  within  burghs,   use  such  extortion  upon  others. 
King's  lieges,  by  reason  of  their  crafts  and  privy  acts  made  among  themselves,  contn 
to  the  common  weil,  and  in  great  hurt  and  prejudice  of  the  lieges ;   therefore  it 
statute,  that  it  shall  be  leisome  to  all  the  King's  lieges  that  has  any  biggings  or  rei 
tions  to  be  made  for  making  policy,  either  to  burgh  or  land,  to  chuse  good  craftsi 
freemen,  or  others,  as  he  thinks  expedient,  for  ordering,  bigging,  and  mending 
such  works  ;  and  that  no  impediment  be  made  to  such  craftsmen  using  their  cnJ 
as  said  is,  by  any  other  of  the  said  crafts  within  the  kingdom,  under  the  pain  of  tinidl 
of  their  freedom,  and  breaking  of  the  acts  of  Parliament ;  and  that  the  Provost  aai 
Bailies  of  all  burghs  take  inquisition  thereupon,  and  put  this  act  in  execution  in  all 
points  ;   and  which  is  ratified  and  confirmed  by  the  4th  act.  Parliament  19th,  Eiqg 
James  VI.,  ordaining  the  foresaid  act  to  have  effect  and  to  be  put  in  execution,  ns^ 
withstanding  of  whatsomever  act  or  state  made  in  the  contrair  thereof  sincesyoe* 
And  by  the  39th  act  of  Parliament  6  th  Queen  Mary,  by  the  which  the  causes  of  tht ' 
members  of  the  College  of  Justice  are  ordained  to  be  advocate  from  the  Judgi' 
Ordinary ;  so  that  they  are  not  subject  either  to  the  criminal  or  civil  jurisdiction  ciCj 
the  town.     And  act  23d,  Parliament  Charles  I.  and  act  23d,  Parliament,  1st  sesffloa, 
Charles  II.,  which  bears,  that  the  King  and  Parliament  considering  that  nothing  if 
more  necessary  and  of  more  universal  concernment,  than  the  administration  of  justice, 
and  in  order  thereto,  that  the  Judges,  Advocates,  clerks,  and  others,  members  of  die 
Supreme  Judicatory,  should  be  faithful,  able,  and  qualified  persons ;    and  for  th^ 
encouragement  for  serving  the  country  in  their  respective  stations  and  places,  and  to 
undergo  the  trouble,  toil,  and  great  expense  of  time,  and  otherways,  for  enabliitf 
them,  for  and  during  their  service  therein,  it  has  been  the  wisdom  and  practice  of  aU 
princes  and  nations,  and  in  special  of  his  Majesty's  Royal  Progenitors,  to  grant  them  | 
diverse  liberties  and  privileges,  as  is  evident  by  many  acts  of  Parliament,  concerning  ! 
the  privileges  and  immunities  of  the  College  of  Justice,  and  members  thereof,  granted, 
renewed,  and  ratified,  from  time  to  time ;   therefore  the  King  and  Estates  of  Pa^ 
[2404]-liament  ratify  and  approve  all,  and  whatsomever  privileges  and  immunities, 
granted  by  his  Majesty's  Royal  Predecessors,  to  and  in  favours  of  the  College  of 
Justice,  and  of  the  Senators,  Advocates,  Writers  to  the  Signet,  and  remanent  membcn 
of  the  same,  or  whereof  they  have  been  in  use  and  possession  in  any  time  bygone, 
together  with  all  laws,  acts  of  Parliament,  statutes  and  constitutions,  made  and  con- 
ceived in  their  favours  ;   and  declares  the  whole  privileges,  liberties,  and  immunities 
foresaid,  granted  and  belonging  to  the  ordinary  Lords  and  Senators  of  the  College  of 
Justice,  shall  be  extended,  belong,  and  appertain  to,  and  enjoyed  by  the  Advocates, 
Clerks,  and  Writers  to  the  Signet,  and  remanent  members  of  the  College  of  Justice 
in  all  time  coming,  notwithstanding  of  whatsomever  act,  custom,  or  practice  to  the 
contrair. 

As  also,  such  of  the  College  of  Justice  as  are  heritors  within  the  town,  being  char^ 
for  payment  of  their  proportion  of  the  King's  cess,  they  gave  in  a  bill  of  suspension 
upon  these  reasons,  That  there  was  a  greater  cess  imposed  upon  the  town  of  Edin- 
burgh, than  was  allowed  by  the  act  of  Parliament,  and  consequently  there  was  a 
greater  proportion  imposed  upon  the  suspenders,  than  in  law  they  were  obliged  to 
pay,  in  so  far  as  the  Town  of  Edinburgh's  proportion  of  the  eight  months'  cess  yearly, 
being  £32,000,  the  Canongate  and  suburbs  of  Leith  pays  a  third  part  thereof  ;  and 
yet  the  whole  £32,000  is  imposed  upon  the  Town  alone,  so  that  there  being  a  third 
part  more  imposed  on  the  Town,  their  proportion  of  the  cess  is  consequently  an  third 
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mt  more  on  the  suspenders  than  is  allowed  by  law  ;  and,  as  there  is  a  greater  pro- 
^rtion  imposed  as  to  the  quota,  so  there  are  many  persons  whose  trade  and  land  is 
Igceemed  m>in  payment,  who  ought  to  be  liable  for  their  proportions,  which  makes 
in  greater  burden  to  be  laid  upon  the  suspenders,  in  so  far  as  the  present  Magistrates 
Ifod  old  Magistrates,  the  stent-masters  both  of  Leith  and  Edinburgh,  and  lands  be- 
nnging  to  the  Town  in  property,  which  are  all  free  of  the  cess  and  not  stented,  whereas 
liey  should  bear  an  equal  proportion  of  burden  with  the  rest  of  the  lands  in  the  Town, 
^d  most  of  all  the  heritors  of  the  burgh  except  those  of  the  College  of  Justice,  have 
peat  ease  and  abatement  of  their  rents  in  the  stent,  some  a  fourth  and  some  a  third 
^art,  some  more  and  some  less  ;  and  yet,  such  of  the  College  of  Justice  as  are  heritors 
Irithin  the  burgh,  are  stented  to  the  full,  without  any  ease  or  abatement,  so  that  the 
Itent,  as  to  them,  is  most  unequal ;  as  also,  by  an  act  of  the  Town  Council  in  May 
|674y  which  is  ratified  by  act  of  Privy  Council,  it  is  declared,  that  any  heritor  within 
jiie  burgh  that  shall  build  and  repair  their  houses  with  stone  and  lime,  that  was  f or- 
toecly  built  with  timber,  shall  be  free  of  all  stents,  taxations,  and  public  burdens, 
ichereunto  the  heritors  or  tenants  within  burgh  are  liable,  and  that  for  the  space  of 
bventeeu  years  after  building  and  repairing  of  the  same  ;  and  albeit,  several  of  the 
iCbllege  of  Justice  that  are  heritors  within  the  burgh,  have  built  and  repaired  their 
louses  with  stone  and  lime,  upon  the  faith  of  the  said  act ;   yet  notwithstanding, 
tliey  are  stented  to  the  full,  without  regard  thereto.     [2405]  Answered  for  the  Town, 
That  the  College  of  Justice  ought  to  be  liable  for  the  annuity,  because  the  Town 
^ving  given  in  an  draught  of  an  act  to  have  been  passed  in  the  Parliament  1633, 
for  laidng  on  12,000  merks  upon  the  inhabitants  of  the  burgh,  according  to  the  pro- 
portion of  the  house-mails  they  pay,  for  maintaining  six  ministers,  the  Parliament 
remitted  the  consideration  of  the  said  act  to  the  Privy  Council,  to  do  therein  as  they 
should  think  fit,  and  ordained  the  Council's  determination  to  have  the  strength  of  an 
act  of  Parliament ;   and  the  Council,  by  an  act  in  March  1634,  did  approve  of  the 
foresaid  act,  given  in  to  the  Parliament  by  the  Town,  appointing  all  the  inhabitants 
to  pay  annuity,  except  the  Lords  of  Privy  Council  and  Session  ;  and  the  advocates, 
clerks,  and  writers  to  the  signet,  did  homologate  the  act  and  consented  thereto,  in  so 
far  as  it  appears  by  an  act  of  sederunt  in  the  session  in  July  1637,  relative  to  said  act 
of  Privy  Council,  that  they  compeared  before  the  Lords  and  offered  them,  and  their 
successors  to  them  in  their  places  and  office,  to  pay  for  the  maintenance  of  six  ministers, 
eleven  pennies  for  every  twenty  shillings  of  mail  which  should  be  paid  by  them  for 
their  houses,  and  were  content  that  an  act  of  sederunt  should  be  made  thereupon, 
binding  them  and  their  successors  for  payment  thereof,  and  that  horning,  poinding, 
and  warding  should  follow  thereupon  without  suspension ;    and,  that  none  should 
thereafter  be  admitted  or  reputed  members  of  the  College  of  Justice,  but  such  as 
should  ratify  and  approve  the  said  act  and  give  obedience  thereto  ;  and,  by  the  10th 
act  of  the  Parliament  in  the  year  1649,  an  annuity  of  six  merks  is  imposed  upon  every 
100  merks  of  the  hail  mails  of  the  houses  of  Edinburgh,  for  the  maintenance  of  the 
miiusters,  without  any  exception  of  any  person  of  whatsomever  quality,  degree,  or 
place,  upon  any  privilege  or  pretence  whatsomever,  so  that  the  hail  members  of  the 
College  of  Justice  by  that  act  are  hable  for  the  annuity  ;  and  the  Town,  in  the  year 
1661,  obtained  a  new  act  of  Parliament  for  the  said  annuity  to  be  paid  by  all  the 
inhabitants  without  exception  or  privilege,  and  since  that  time,  the  members  of  the 
College  of  Justice  have  homologated  the  said  acts,  by  their  ac(^uiescence,  and  making 
payment  conform  thereunto.     And  the  said  annuity  being  destmate  for  the  provisions 
of  the  six  ministers,  there  was  compearance  made  for  the  ministers.     For  them  it 
was  alleged,  That  it  is  a  principle  in  the  common  law,  that  decimalis  et  irienalis  pos- 
9essio  in  ecdesiasticis  habetur  fro  tUulo.     And  they  and  their  predecessors  have  not 
only  been  in  possession  of  the  said  annuities  these  thirteen  years,  but  above  forty 
years,  and  particularly  the  annuity  has  been  uplifted  from  several  members  of  the 
College  of  Justice  ;  and  albeit  the  ministers'  possession  for  so  long  a  time,  is  sufficient 
to  give  them  a  right,  much  more  where  they  not  only  have  possession,  but  instruct 
their  right ;   and,  seeing  several  members  of  the  College  of  Justice  have  purchased 
good  fortunes  within  the  Town,  it  is  just  and  reasonable  that  they  should  help  and 
assist  the  Town  in  their  burdens,  and  particularly  in  so  good  a  work  as  the  payment 
of  the  ministers'  stipend.    And  albeit  of  old,  the  advocates  and  other  members  of  the 
College  of  Justice,  were  free  [2406]  of  public  burdens  and  impositions  within  the 
Town,  when  they  were  but  few,  and  their  proportion  would  have  been  but  incon- 
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siderable  ;  but  now,  when  they  are  grown  so  numerous,  and  upon  that  considera^ 
are  found  liable  to  pay  the  King's  cess,  they  ought  likewise  to  bear  a  proportiofn 
the  burdens  and  impositions,  that  properly  belong  to  the  Town  ;  and  all  the  acts 
Parliament  and  acts  of  sederunt  by  which  the  members  of  the  College  of  Justice  wi 
declared  free,  are  abrogate  by  the  foresaid  posterior  laws  ;  and  the  College  of  ~ 
especially  the  advocates,  writers,  and  other  members,  ought  not  to  be  exeemed 
the  jurisdiction  of  the  Town,  neither  civil  nor  criminal ;  because  they,  by  their  chail 
of  erection,  have  power  of  jurisdiction,  as  also  being  Justices  of  Peace  within 
selves,  all  persons  dwelling  within  their  liberties  and  privileges,  ought  to  be  lii 
to  their  jurisdiction,  and  there  is  no  law  exeeming  the  College  of  Justice  from  tl 
jurisdiction  ;  and  albeit  any  member  of  the  College  of  Justice  may  raise  an  advocal 
upon  their  privileges,  yet  that  does  not  exeem  them  from  the  Town's  junsdictkl 
but  their  magistrates  may  proceed  to  judge  in  all  causes  concerning  the  memF 
of  the  College  of  Justice,  unless  there  be  advocation  raised  and  produced,  and  the  i 
of  Parliament  of  Queen  Mary,  allowing  members  of  the  College  of  Justice  to  nu 
advocation  upon  their  privileges,  can  only  be  understood  of  civil  causes,  but  not 
the  criminal  jurisdiction,  to  cognosce  of  riots  and  other  crimes,  to  which  the  Tow^ 
by  the  law,  are  judges  competent,  and  are  summarily  in  use  to  proceed  for  punishivj 
of  delinquents  and  securing  the  peace  of  the  burgh  ;  and  the  members  of  the  Colle|i| 
of  Justice  ought  not  to  have  the  liberty  to  employ  unfreemen  to  work  in  their  houM%. 
because  that  is  contrary  to  the  privileges  of  the  several  trades  and  their  seals  of  c4lim^ 
which  are  ratified  by  several  acts  of  Parliament,  by  which  no  unfreeman  is  allow«i 
to  work  within  the  burgh.    And,  as  to  the  reasons  of  suspension  relating  to  the  ce% 
it  was  answered.  That  it  was  denied  that  there  was  a  greater  cess  imposed  upon  dit: 
Town  than  was  allowed  by  the  law,  as  will  appear  by  the  stent-books,  and  if  them 
be  any  more  than  the  quota,  it  is  only  for  clerk  and  collector's  fees  and  other  incidenl 
charges,  which  are  allowed  by  the  act  of  Parliament.    And  if  there  was  any  mcfw 
imposed,  than  the  quota  of  the  cess  appointed  by  act  of  Parliament,  it  was  for  payment 
and  defraying  the  charges  of  Captain  Graham's  company  that  guards  the  Town; 
and  there  is  no  more  imposed  upon  the  suspenders  than  their  just  proportions  with 
other  lands  within  the  burgh,  nor  were  there  any  person  free  from  payment  of  tl« 
cess,  but  only  the  present  Magistrates,  who,  by  the  sett,  are  exeemed  from  all  publie 
burdens  during  the  time  they  are  in  office,  and  the  stent-masters  are  not  liable  for 
the  cess,  because  there  are  none  in  use  to  be  appointed  stent-masters  that  are  heritors, 
and  the  trades-lands  are  not  free,  and  as  to  the  lands  belonging  to  the  Town  in  pro- 
perty, these  being  a  part  of  the  Town's  common  good,  are  not  liable  to  pay  cess  more 
than  any  other  part  of  the  common  good.    And  the  act  of  the  Town  Council  in  favours 
of  those  heritors  that  should  build  and  repair  the  fronts  [2407]  of  their  houses  with 
stone  and  lime,  was  only  as  to  the  freeing  of  them  from  the  impositions  that  properly 
concern  the  burgh,  but  not  of  the  King's  cess,  of  which  the  Town  neither  did  nor 
could  free  them.     Replied,  That  the  act  of  Privy  Council  in  the  year  1634,  being  onlr 
founded  upon  the  reference  of  Parliament  proceeding  upon  the  Town  of  Edinburgh's 
petition,  cannot  prejudge  the  members  of  the  College  of  Justice  of  their  privileges, 
because  the  act  of  Privy  Council  could  have  no  more  effect  than  if  there  had  been  an 
act  of  Parliament.     But  this  being  but  a  private  act,  obtained  parte  inaiidita,  falls 
under  the  act  scdvo  jure,  and  cannot  prejudge  private  parties  of  their  privileges,  moch 
less  the  rights  and  privileges  of  the  College  of  Justice,  which  were  granted  to  them 
by  the  foundation  of  the  Judicatory,  and  confirmed  by  many  laws  and  acts  of  Parlia- 
ment ;  and,  by  the  said  act  of  Council,  the  Lords  of  Session  are  exeemed  ;  and  the 
act  of  Parhament  in  the  year  1661,  in  favours  of  the  College  of  Justice,  all  privilega 
and  immunities  granted  to  the  Lords  of  Session  by  any  former  laws  are  extended  to 
advocates,  writers,  and  other  members  of  the  College  of  Justice,  so  that  if  they  had 
been  liable  by  the  foresaid  act  of  Privy  Council,  it  is  rescinded  and  taken  away  by  the 
act  of  Parliament  1661 ;  and  the  act  of  sederunt  in  the  year  1637,  which  is  alleged  to 
have  proceeded  upon  the  consent  of  the  College  of  Justice,  cannot  be  obligatory, 
because  it  does  not  appear  that  there  was  any  subscribed  consent,  and  the  extract 
of  an  act  proceeding  upon  a  pretended  judicial  consent,  will  not  oblige  the  party, 
unless  the  consent  which  was  the  warrand  of  the  act,  had  been  subscribed  by  the 
party,  or  by  the  Judge,  if  he  could  not  write,  as  was  decided  in  the  case  of  an  judicial 
reference,  24:th  July  1661,  Buchanan  contra  Osbume.*    And  albeit  the  consent  had 

*  Stair,  v.  1,  p.  53,  voce  Proof. 
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been  signed,  yet  it  could  only  oblige  the  subscribers,  and  no  others  ;  and,  albeit  the 
consent  had  been  subscribed  by  all  the  College  of  Justice,  yet  that  could  only  oblige 
themselves  during  their  own  lifetime,  but  cannot  oblige  their  successors  ;  and,  as 
an  evidence  that  the  College  of  Justice  did  never  consent  to  any  such  act,  the  Magis- 
trates of  Edinburgh,  in  the  year  1643,  having  given  in  a  petition  to  the  Lords  of 
Session,  founded  upon  the  said  act  of  sederunt,  for  putting  it  in  execution  ;  there  is  a 
petition  given  by  the  advocates,  writers,  and  other  members,  for  rescinding  of  the 
said  act,  as  having  been  passed  without  their  knowledge  or  consent,  and  that  it  being 
but  the  assertion  of  their  clerk,  bearing  them  to  be  compearing,  and  consenting  to 
the  payment  of  the  annuities,  it  could  not  oblige  them,  unless  their  consent  had  been 
subscribed  ;  which  petition  being  given  up  to  the  Town  to  see,  and  in  answer  thereto, 
the  Town  gave  in  an  act  of  the  Town  Council,  restricting  the  endurance  of  the  annuity 
for  seven  years,  and  that  thereafter  it  should  cease  and  expire  in  all  time  coming ; 
and  albeit,  the  foresaid  act  was  obligatory,  as  it  is  not,  it  is  taken  away  by  the  act  of 
Parliament  in  favours  of  the  College  of  Justice  in  the  year  1661 ;  and  the  act  of  Parlia- 
ment in  the  year  1649,  is  of  no  effect,  because  all  the  acts  of  that  Parliament  are 
rescinded  ;  and  the  act  in  favours  of  the  town  in  the  year  1661,  making  all  persons 
liable  [2406]  ^or  the  annuity  without  exception,  being  but  a  private  and  unprinted 
act ;  caimot  prejudice  a  public  act  past  in  the  same  Parliament,  in  favours  of  the 
College  of  Justice ;  and  the  advocates  and  other  members  did  never  homologate 
any  acts  ordaining  them  to  pay  the  annuity,  nor  did  they  acquiesce  to  the  same, 
as  appears  by  the  petition  given  in  to  the  Lords,  by  the  advocates  and  other  members 
in  the  year  1643,  disclaiming  their  consent  to  the  act  of  sederunt  in  the  1637,  and 
craving  that  it  might  be  rescinded ;  and,  by  several  acts  of  the  Town  Coimcil  of 
Edinburgh,  and  particularly  5th  April  1637,  the  8th  April  1642,  the  20th  October 
1648,  and  the  10th  August  1649,  which  bear,  that  notwithstanding  of  all  the  endea- 
vours the  town  had  taken  to  draw  the  College  of  Justice  to  have  paid  the  annuities, 
yet  the  town  could  afiect  nothing,  and  any  payment  made  by  any  of  the  members  of 
the  annuity,  was  upon  distress  by  horning  and  poinding,  and  so  can  be  no  homologa- 
tion ;  and,  albeit,  any  of  them  had  made  voluntar  payment,  however  these  per- 
sons that  has  payed  it,  cannot  repeal  the  same,  yet  that  cannot  prejudge  the  College 
of  Justice  of  their  privileges,  nor  hinder  the  rest  of  the  members,  nor  the  persons 
that  has  paid  the  annuity  themselves,  from  pursuing  a  declarator,  and  to  be  free  of 
the  annuity  :  And  the  ministers  were  never  in  use  to  receive  the  annuity  themselves  ; 
but  those  that  were  liable  in  payment  thereof  paid  it  into  the  town,  and  the  town 
paid  it  to  the  ministers ;  and  albeit,  the  annuity  had  been  paid  to  the  ministers, 
and  that  they  had  been  above  13  years  in  possession  thereof,  in  the  which  case,  by 
common  law,  ecdesiastid  non  tenentur  docere  de  iitulio,  in  things  relating  to  their 
benefice,  yet  that  is  only  to  be  understood  in  causa  dvbia ;  and  the  possession 
gives  only  the  ecclesiastic  person  a  presumptive  right ;  but  that  rule  does  not  hold 
when  the  ecclesiastic  person's  title  is  condescended  upon,  and  found  to  be  null  and 
invalid  in  law,  as  was  decided,  11th  July  1676,  the  Bishop  of  Dumblane  v.  Kinloch  :  * 
And  the  number  of  advocates  and  writers,  and  other  members  of  the  College  of  Justice, 
are  not  so  numerous  as  is  pretended,  seeing  of  all,  beside  the  Lords  of  Session,  who 
never  paid  annuity,  they  will  not  be  above  200 ;  and,  the  one  half  of  these  are  but 
young  men  who  have  not  families,  so  that  the  number  of  these  who  pay  house-rent 
are  but  few,  and  their  annuities  will  be  but  inconsiderable  ;  and,  the  more  numerous 
the  College  of  Justice  are,  it  is  the  better  for  the  town  ;  and  seeing  the  town  has  so 
great  benefit  and  advantage  by  the  College  of  Justice,  which  is  the  principal  thing 
that  enriches  the  town,  and  made  it  so  considerable  as  it  now  is,  they  ought  not  to 
contravert  their  privileges ;  and  the  advocates,  writers,  and  other  members  of  the 
College  of  Justice,  being  always  obliged  to  attend  upon  the  Lords,  they  ought  not  to 
be  liable  to  the  jurisdiction  of  the  town,  neither  civil  nor  criminal ;  and  it  is  clear, 
by  the  act  of  Parliament  of  Queen  Mary,  That  the  members  of  the  College  of  Justice 
may  advocate  causes  from  all  inferior  judges ;  so  that  the  very  proponing  this 
declinator  defence,  that  they  are  members  of  the  College  of  Justice,  ought  to  liberate 
them  from  the  town's  jurisdiction,  without  putting  the  members  of  the  [2409]  College 
of  Justice  to  the  trouble  of  raising  an  advocation  ;  and  the  members  of  the  College  of 
Justice  has  always  been  in  use  to  employ  unfreemen  to  work  in  their  houses,  and 

*  Stair,  V.  2,  p.  444,  voce  Kirk  Patrimony. 
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what  privileges  they  have  been  in  the  possession  of  at  any  time,  are  confirmed  by 
act  of  Parliament  in  their  favours  in  the  year  1661  :  And  they  have  not  only  liT 
to  employ  unfreemen,  as  being  a  particular  privilege  competent  to  them,  but 
thing  competent  to  any  of  his  Majesty's  lieges  dwelling  within  burgh,  as  is  clear 
the  said  act  of  Parliament  anent  the  conduction  of  craftsmen ;  and  any  p: ' 
granted  to  any  trade  or  incorporation  within  burgh  by  their  seal  of  cause,  cannot 
sustained  in  prejudice  of  the  public  laws,  which  allow  his  Majesty's  lieges  to  em^ ' 
any  tradesman  they  please  to  work  to  them  within  burgh.  And  as  to  the  ccm, 
stent-books  are  opponed,  by  which  it  appears,  that  there  is  a  third  part,  whick 
11,500  lib.,  imposed  more  upon  the  town  and  suburbs,  than  the  quota  appointed' 
the  act  of  Parliament ;  and  albeit,  the  law  allows  somewhat  more  to  be  imposed 
collector's  and  clerk's  fees,  yet  it  is  but  inconsiderable,  and  will  not  extend  to  a  ' 
part  of  the  whole  quota  ;  and  the  town  cannot  impose  any  thing  by  way  of  cess 
payment  of  Captain  Graham's  company,  but  it  ought  to  be  paid  out  of  the  con 
good,  or  by  those  who  are  liable  for  watching  and  warding,  who  are  free  from 
trouble,  by  that  company  that  is  entertained  for  guarding  of  the  town.  But  nei 
the  members  of  the  College  of  Justice,  nor  any  other  person  that  is  not  obliged 
watching  and  warding,  can  be  liable  for  any  thing  that  is  imposed  for  the  paying 
defraying  of  the  charges  of  that  company ;  and  the  present  Magistrates  ought 
to  be  exeemed  by  virtue  of  the  sett,  because  the  sett  is  only  as  to  the  stent  and 
tributions  that  particularly  concern  Edinburgh,  and  not  as  to  the  King's  cess : 
there  was  no  cess  then  upon  the  country  when  the  sett  was  made,  so  that  the 
and  contributions  mentioned  in  the  sett,  cannot  be  extended  to  comprehend 
King's  cess ;  and  albeit  it  should,  yet  the  Magistrates  ought  not  to  be  exeemed, 
cause  it  is  expressly  provided,  by  the  act  of  ParUament  imposing  the  cess,  that  n 
should  be  exeemed  but  colleges  and  hospitals,  et  eocceptio  firmat  regulam  in  non  exceptiHt. 
And  as  the  members  of  the  College  of  Justice,  albeit  they  be  declared  free  of  all  pubSaf 
burdens  by  former  acts  of  Parliament,  yet  they  are  now  made  liable  by  the  foresail 
act  imposing  the  cess,  so,  by  the  same  reason,  the  present  Magistrate  ought  not  to  hi 
free :  And,  as  magistrates  in  the  country,  such  as  sheriffs,  baillies  of  regalities,  stewart- 
ries,  and  others  in  public  office,  are  not  exeemed  from  the  cess,  neither  ought  magb*' 
trates  of  burghs  to  be  free ;  and  albeit,  they  are  at  some  pains  in  managing  tht 
affairs  of  the  burgh  during  the  time  they  are  in  office,  yet  they  have  always 
their  own  advantages,  which  will  be  more  than  compense  their  care  I  and 
pains  in  the  burgh  affairs :  and  if  the  present  magistrates  of  burghs  were  to 
be  free,  yet  their  proportion  ought  not  to  be  laid  upon  other  heritors  and  landlordb 
within  the  town,  but  should  be  paid  out  of  the  common  good  ;  for  their  being  jut 
qucBsitum  to  every  heritor  by  the  law,  that  he  cannot  be  farther  liable  but  for  his  JDSi 
proportion,  his  neighbour's  [2410]  proportion  cannot  be  laid  upon  him ;  and  if  the 
proportion  of  cess  due  by  the  Lords  of  Session  is  not  laid  upon  the  rest  of  the  shiie 
where  they  are  heritors,  but  is  allowed,  upon  the  King's  account,  in  the  fore  end  of 
the  quota  payable  by  the  shire  ;  so,  by  that  same  reason,  and  much  more,  ought  the 
proportion  of  the  cess,  due  by  the  present  magistrates  (if  they  should  be  exeemed), 
be  paid  out  of  the  common  good,  and  not  to  be  laid  upon  the  rest  of  the  heritors  and 
landlords  of  the  burgh ;  especially  seeing  those  that  are  magistrates  have  ordinariJr 
great  rents  and  trading  in  the  town,  who  will  be  liable  for  a  great  part  of  the  cess; 
and  there  is  no  reason  that  their  proportion  should  be  laid  upon  their  neighbours: 
And,  as  to  the  stent-masters,  albeit,  ordinarily  they  are  not  heritors,  yet  they  are 
merchants  and  tradesmen,  and  so  ought  to  be  stented  according  to  their  trade,  which 
always  diminishes  the  proportion  of  the  cess  laid  upon  their  neighbours ;  and  the 
trades-lands  are  not  stented,  as  appears  by  the  stent-books,  and  the  lands  belonging 
in  property  to  the  town,  ought  to  be  stented,  as  well  as  the  lands  belonging  to  private 
persons  ;  because,  as  to  their  property,  they  are  in  the  case  of  private  persons,  and  as 
their  lands  in  the  country,  albeit,  they  be  a  part  of  the  common  good,  do  bear  a  part 
of  the  cess,  where  they  ly,  with  other  heritors ;  so,  by  that  same  reason,  the  lands 
and  others  belonging  to  them  within  burgh,  ought  to  bear  a  proportion  of  the  cess 
with  the  burgh  :  And,  also,  it  appears  by  the  stent-books,  that  there  are  a  number  of 
other  persons  free  of  the  cess,  which  bears  some  to  be  exeemed  for  reasons,  but  without 
condescending  upon  the  reasons,  and  others  are  exeemed  without  any  reasons  at  all ; 
and,  the  stent  is  unequally  laid  on,  there  being  more  imposed  upon  some  and  less  upon 
others ;  albeit,  they  have  double  their  rent,  as  appears  by  a  particular  account  and 
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ondescendence  given  in,  taken  out  of  the  stent-books ;  and  seeing  the  act  of  the  Town 
bancil,  made  for  the  encouraging  of  building,  bears  expressly,  that  those  that  shall 
inild  conform  to  the  act,  shall  be  free  and  exeemed  from  all  stents,  taxations,  and 
Uier  public  burdens,  whereunto  the  heritors  of  tenements  within  burgh  are,  or  shall 
j^  fiable,  must  be  understood  not  only  of  public  burdens  that  concern  the  burgh, 
jirt  likewa]^  of  the  King's  cess ;  and  therefore,  the  stent  ought  to  be  rectified,  both 
ito  the  quota  imposed,  and  inequality  of  the  same,  that  every  person  may  bear  a  just 
boportion  :  And,  for  that  effect,  that  the  Lords  may  ordain  a  new  stent  to  be  made, 
bid  appoint  new  stent-masters,  whereof  the  one  half  to  be  chosen  by  the  magistrates, 
bd  the  other  half  by  the  College  of  Justice,  for  making  up  an  exact  stent,  as  was  de- 
pded  the  day  of  December  1681,  in  the  case  of  the  Magistrates  of  Banff  contra 

Inasell ;  *  where  Russell  being  stented  by  the  Magistrates  in  a  certain  sum,  as  his 
boportion  of  the  cess,  and  he  having  suspended  upon  the  reason,  that  he  was  unjustly 
iDd  exorbitantly  stented,  the  Lords  granted  commission  to  four  men  within  the 
iNrgh,  two  to  be  chosen  by  the  Magistrates,  and  two  by  the  suspender,  to  revise  the 
Itent  and  make  report  to  the  Lords  ;  and  was  likeways  decided  in  the  case  of  Forbes 
|i9fUro  Town  of  Inverness,  No.  37,  p.  1895.    The  Lords  having  considered  the  summons 
if  declarator  raised  at  the  [2411]  instance  of  the  members  of  the  College  of  Justice, 
pi  their  privileges  against  the  Town  of  Edinburgh,  the  suspension  raised  by  them  of 
iBie  charges  given  at  the  instance  of  the  Town  for  payment  of  the  annuity  ;  and,  the 
Ul  of  suspension  given  in,  of  the  charges  for  their  proportions  of  his  Majesty's  supply, 
Ike  answers  made  thereto  for  the  Town,  and  whole  disputes  proponed  for  either  party, 
irith  the  acts  of  Parliament,  and  other  acts  and  writs  founded  on,  hinc  inde,  in  the 
^bate,  they  sustain  the  foresaid  declarator,  as  to  the  members  of  the  College  of 
fjnstice  their  immunity  and  exemption  from  payment  of  the  annuity  for  the  ministers' 
itipend ;  and  decern ;  and  declare  them  free  thereof,  both  as  to  bygones  and  in  time 
'coming,  and  suspend  the  letters  simpliciter  for  the  same  ;  and,  likeways,  sustain  the 
declarator,  as  to  their  immunity  from  watching  or  warding,  and  any  impositions 
I  far  the  same  ;  and,  from  payment  of  any  customs,  causey  mails,  shore  dues,  and  other 
impoffltions  laid  on  their  provisions,  of  meat  and  drink,  for  their  families,  and  their 
oAcr  goods  carried  to  or  from  the  Town,  and  collected  at  the  ports  or  other  places 
I  vithin  the  liberties  of  the  Town  :  And,  declare,  that  the  producing  a  certificate,  sub- 
leribed  by  a  member  of  the  College  of  Justice,  bearing,  that  the  provisions,  or  goods, 
do  properly  belong  to  him,  shall  be  sufficient  for  Jbreeing  them  from  paying  the  said 
customs  and  impositions,  the  certificate  being  renewed  once  in  the  half-year  at  least ; 
and  sustain  the  declarator,  as  to  the  pursuers'  exemption  from  the  civil  jurisdiction 
of  the  Magistrates  of  Edinburgh  ;  and  declare,  that  upon  their  proponing  declinator 
tkeieof,  the  Magistrates  ought  to  desist  from  any  procedure  against  them,  without 
necwsity  of  advocation  ;  and,  before  answer,  as  to  the  criminal  jurisdiction,  and  to 
that  point  of  the  declarator,  concerning  the  pursuers'  employing  unfreemen  within 
the  Town,  the  Lords  declare,  they  will  take  trial  what  has  been  the  former  custom, 
88  to  both  these  points  ;  and,  particularly  what  was  done  in  the  case  mentioned  in 
the  debate  :  And,  the  Lords  ordain,  that  where  a  taxation,  or  cess,  is  imposed  by  the 
Mts  of  Parliament,  or  convention  of  estates,  to  which  the  members  of  the  College  of 
Justice  are,  or  shall  be,  liable,  that  there  be  a  special  and  distinct  stent  made  upon 
the  Town  and  suburbs,  for  the  quota  imposed  ;  and,  so  much  more  only  as  may  deiray 
the  incident  charges  of  collecting  the  same,  wherein  no  exemption  of  the  same  shall 
he  given  to  Magistrates,  stent-masters,  or  other  persons ;  but  that  they  be  stented 
for  their  proportions  of  these  impositions,  as  weU  as  other  inhabitants  :  And,  like- 
ways,  that  the  tenements  belonging  to  trades  be  stented,  and  the  Town's  common 
(jood,  where  the  same  consist  in  land  or  feu  duties,  and  does  not  bear  burden  with  the 
shire,  hut  prejudice  to  the  Town  of  Edinburgh,  if  they  think  fit  to  lay  on  the  pro- 
portions of  those  who  have  been  in  use  to  be  exempted  upon  their  neighbours,  but 
not  upon  any  members  of  the  College  of  Justice,  and  to  the  end  these  impositions, 
wranted  by  public  authority,  may  be  equally  laid  on  ;  and  those  who  are  heritors, 
being  of  the  College  of  Justice,  not  burdened  beyond  their  just  proportions  ;  The 
lowfa  declare,  they  will,  from  time  to  time,  nominate  an  advocate  and  a  writer  to 
the  signet  for  each  [2412]  quarter  of  the  Town,  to  meet  with  the  stent-masters,  who 
shall  be  appointed  by  the  Magistrates  at  their  taking  of  the  survey,  and  valuation 

*  See  Public  Burden. 
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of  the  whole  tenements  within  the  burgh  and  suburbs,  and  of  the  trade  of  the  bi 
which  is  in  use  to  be  stented,  and  to  bear  a  part  of  the  burden  of  the  cess,  and  to 
present  at  all  their  meetings  for  imposing  of  the  stent,  and  to  see  that  the  valoal ' 
be  justly  and  equally  made,  and  the  stent  laid  on  accordingly.  And,  for  that 
appoint  the  Magistrates  to  make  intimation  of  the  time  of  the  master's  meeting, 
the  Lord  President  of  the  Session,  the  Dean  of  Faculty,  and  Keeper  of  the  signet, 
days  of  before  in  time  of  Session,  and  twenty  days  in  time  of  vacance  ;  and  ap| 
this  method  of  stenting  to  begin  and  take  effect  for  that  term  of  his  Majesty's  su] 
due  and  payable  at  Martinmas  next  1687  years;  but  prejudice  to  the  Town  of  Edinbi 
to  use  execution  for  that  term's  supply,  which  was  payable  at  Martinmas  last  h 
years,  and  the  Whitsunday  term  now  ensuing,  according  to  the  stent  already  im] 
for  these  two  terms  :  And  the  Lords  do  declare,  the  persons  following  to  be  mei 
of  the  College  of  Justice,  who  are  to  enjoy  the  privileges  above  mentioned  ;  viz. 
Lords  of  Session  ;  Advocates  ;  Clerks  of  Session  ;  the  Clerks  of  the  Bills  ;  the  Wi' 
to  the  Signet ;  the  Deputes  of  the  Clerks  of  Session,  who  serve  in  the  outer-h< 
and  three  substitutes  for  registrations,  being  one  in  each  clerk's  office ;  the 
Deputes  of  the  clerks  of  the  bills ;  the  Clerks  of  Exchequer ;  the  Directors  of 
Chancellory  ;  their  depute,  and  two  clerks  thereof  ;  the  Writer  to  the  privy  seal, 
his  depute ;  the  Clerks  of  the  General  Register  of  seasings  and  hornings ;  the  macen 
the  session,  the  keeper  of  the  minute  book ;  the  keeper  of  the  rolls  of  inner  and  oi 
houses.  And  the  Lords  do  extend  the  privileges  foresaid  to  the  persons  following,  vi«^ 
one  actual  servant  of  each  Lord  of  the  Session ;  one  servant  of  each  advocate ;  four  exr 
tractors  in  each  of  the  three  clerks'  offices  of  the  session  ;  two  servants  employed  Iff 
the  clerk  of  register  in  keeping  the  public  registers  ;  the  keeper  of  the  Session  house;, 
and  the  keeper  of  the  advocates'  library.  It  is  always  hereby  declared,  that  if  anjof 
these  servants,  and  others,  to  whom  the  foresaid  privileges  are  extended,  shall  keep  mer* 
chants'  shops,  taverns,  or  ale-houses,  or  exercise  any  other  trade  within  the  borgi^ 
they  shall  not  enjoy  any  of  the  privileges  above  mentioned.  And  ordain  this  act  to 
be  printed  and  recorded  in  the  books  of  sederunt. 

Fd.  Die.  V.  1,  p.  150.    Sir  Patrick  Home,  v.  2,  No.  898. 


No.  16.  [2416]  Angus  Christian  v.  John  Syme.    June  16, 1779. 

The  Lords  found,  that  a  member  of  the  College  of  Justice,  residing  in  Canongate,  wis 
not  entitled  to  an  immunity  from  payment  of  the  annuity  for  support  of  a  minister, 
on  the  score  of  the  privileges  of  the  College  of  Justice. 

The  Magistrates  of  the  Canongate  are  entitled,  by  an  act  of  Parliament  in  1663,  to 
exact  an  annuity  for  the  maintenance  of  a  minister  from  the  possessors  within  that 
burgh.  John  Syme,  writer  to  the  signet,  possessor  of  a  house  in  the  Canongate,  haviog 
refused  to  submit  to  this  exaction,  the  collector  of  the  fund  pursued  him  before  the 
Bailies  of  the  Canongate  for  payment  of  the  annuity. 

In  defence,  Mr.  Syme  contended,  That  he  was  exeemed  from  this  taxation  by  his 
privilege  as  a  member  of  the  College  of  Justice.  The  Bailie  pronounced  the  following 
interlocutor :  "  Having  considered  the  libel  and  defence,  with  the  act  of  Parliament 
inaposing  the  annuity  in  question,  in  respect  the  said  act  imposes  the  said  annuity, 
without  exception  of  any  person  or  persons,  of  whatever  degree,  quality,  or  place,  upon 
pretence  of  any  privilege  or  pretext  whatever,  repell  the  defence,  and  decern."  The 
defender  afterwards  brought  the  cause  into  this  Court  by  advocation,  and 

[2417]  Pleaded  in  support  of  his  defence,  The  act  1537,  c.  68,  gives  an  express 
exemption  to  the  Lords  of  Session  "  fra  all  paying  of  taxes,  contributions,  and  uther 
extraordinar  charges  to.be  uplifted  in  ony  time  coming."  This  privilege  T«a 
extended  to  the  whole  College  ot  Justice,  by  act  1661,  c.  23  ;  and  the  act  mentions  the 
reason  to  have  been,  "  because  the  saids  persons  must  wait  daily  upon  our  said  Session, 
except  at  feriate  times,  and  therefore  should  be  privileged." 

These  statutes  seem  to  import  an  exemption  to  the  privileged  persons  from  such 
assessments  in  every  part  of  the  kingdom.     But,  at  least,  they  give  an  exemption  from 
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the  taxes  of  the  place  where  the  Court  is  held,  and  where  the  members  daily  attending 
%  reside. 

The  Canongate  is  the  residence  of  many  of  those  members  who  attend  the  business 
If  Court.  As,  therefore,  the  inductive  cause  of  granting  the  exemption  apphes  not 
^lerely  to  Edinburgh,  but  likewise  to  the  Canongate,  those  members  of  the  Court  who 
Ivide  in  either  of  these  places,  are  equally  entitled  to  the  privilege.  Accordingly,  the 
Kagistrates  of  the  Canongate  have  never  pretended  to  exact  the  impost  exigible  on 
ivines  and  other  hquors,  from  members  of  the  College  of  Justice  residing  there. 
I  Answered  for  the  pursuer,  The  exemption  from  taxes  given  to  the  College  of  Justice, 
iie^alated,  as  to  its  extent,  by  the  immemorial  usage.  It  is  now  explained  by  that 
pactice,  to  be  nothing  more  than  an  immunity  from  all  annuities  and  taxations  due 
p  the  town  of  Edinburgh. 

I  Impost  is  not  exacted  from  the  members  of  the  Court  residing  in  the  Canongate, 
tieeause  it  is  levied  by  the  Magistrates  of  that  burgh,  not  for  their  own  use,  but  for  the 
'pm  of  the  town  of  Edinburgh,  to  the  Magistrates  of  which  they  are,  by  statute,  account- 
pbk.  But  the  annuity  in  question  is  levied  for  purposes  within  the  burgh  of  Canongate, 
fend  has  been  constantly  exacted  from  every  member  of  the  Court  residing  there, 
^thout  any  opposition,  till  now. 

t  At  any  rate,  whatever  interpretation  is  put  on  the  ancient  statutes  conferring  this 
jjprivilege,  the  act  1663  derogated  from  these  statutes,  and,  so  far  as  concerns  the 
imnaity  in  question,  bars  any  plea  founded  upon  them.  The  words  of  the  act  imposing 
;1fce  annuity  are  exphcit :  "  Without  exception  or  exemption  of  any  house,  of  whatso- 
0¥er  nature  or  holding  the  same  be  of,  or  of  any  person  or  persons,  of  whatsoever 
degree,  quality,  or  place,  upon  pretence  of  any  privilege  or  pretext  whatsoever." 

The  Court  "  remitted  the  cause  to  the  Bailies  simpliciter." 

Lord  Ordinary,  Stonbfield. — Act.  Rae. — Alt.  Dalziel. — Clerk,  Menzies. 

Fd.  Die.  V.  3,  p.  135.    Fac.  Col.  No.  77,  p.  149. 


No.  16.    [2418]  Sir  William  Erskine  v.  Robert  and  Henry  Drummond. 

June  28,  1787. 

In  an  action,  in  which  the  nephews  by  affinity  of  the  Lord  President  were  defenders. 
Ids  Lordship  declined  judging.  The  Court  unanimously  repelled  the  declinature, 
and  ordered  their  determination  to  be  marked  in  the  books  of  Sederunt. 

In  the  action  depending  between  these  parties,  the  Lord  President  suggested 
a  doubt,  how  far  he  was  at  liberty  to  vote,  on  account  of  his  connection  with  Mr.  Henry 
Dnunmond,  who  was  married  to  his  brother's  daughter. 

This  declinator  was  \manimously  repelled,  and  the  determination  was  ordered 
to  be  marked  in  the  books  of  Sederunt. 

The  statute  1594,  c.  212,  prohibited  judges  from  voting  where  their  father,  or 
brother,  or  son,  was  a  party.  By  act  1681,  c.  13,  this  prohibition  was  extended  to  all 
relations  in  the  first  degree,  whether  by  consanguity  or  affinity  ;  and  it  was  further 
provided,  "  That  no  judge  should  sit  or  vote  in  any  cause  where  he  is  uncle  or  nephew 
to  the  pursuer  or  defender."  But  as  the  latter  part  of  the  act  did  not,  like  the  former, 
particukrly  exclude  uncles  or  nephews  by  affinity,  it  had  been  found.  That  a  judge 
might  vote  in  the  cause  of  one  who  was  married  to  his  niece,  unless  where  the  niece  was 
the  proper  party,  and  the  husband  only  called  for  his  interest ;  3l8t  January  1712, 
GaldercOTUra  Ogilvie,  No.  12,  p.  197. 

iVoto,  About  the  same  period,  Lord  Alva  refused  to  decide  as  an  Ordinary,  in 
a  question  in  which  Mr.  Carruthers  of  Holmains  was  a  party.  This  gentleman  was 
liis  nephew  by  affinity  ;  and  his  daughter  was  married  to  his  Lordship's  son.  But  the 
Court  altered  the  judgment,  and  remitted  the  cause  to  the  Lord  Ordinary. 

C.  Fol.  Die.  V.  3,  p.  135.    Fac.  Col.  No.  337,  p.  518. 
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No.  17.  The  Lord  Provost  and  Magistrates  of  Edinburgh  v.  The  Faculty 
Advocates,  and  the  Society  of  Writers  to  the  Signet,  in  behalf  of  the  Colur 
of  Justice.    January  29, 1788. 

The  College  of  Justice  found  exempted  from  the  payment  of  poor's-money,  and  oil 
taxations  imposed  by  the  Magistrates  of  Edinburgh. 

The  College  of  Justice  was  institued  at  first  anno  1532,  in  the  minority  of  James 
and  during  the  regency  of  the  Duke  of  Albany.  For  the  purpose  of  obtaining  a  fv 
for  its  establishment,  not  less  than  from  reverence  to  the  Holy  See,  the  government 
Scotland  had  recourse  to  the  authority  of  the  Roman  PontifE ;  and  Bulls  were  issiied ' 
Clement  VII.  and  by  his  successor  Paul  III.  ratifying  the  institution,  and  aUoting 
its  support  a  portion  of  the  revenues  of  the  church.  An  exemption  from  taxes  i 
likewise  in  the  number  of  its  destined  advantages.  The  letters  patent  issued  by  \ 
government,  which  were  confirmed  by  the  sanction  of  the  last-mentioned  Pope,  dech 
an  immunity  '*  ab  omni  decima  contributione,  coUecta,  exactione,  oneribusque  on 
nariis  et  extraordinariis." 

[2419]  In  1537,  on  occasion  of  the  King's  majority,  an  act  of  Parliament  was 
in  ratification  and  confirmation  of  the  previous  establishment  of  the  College  of  Justae 
the  Judges  of  which  consisted  partly  of  churchmen  ;  and  it  contains  the  followii 
enactment :  "  Attour,  because  the  said  persons  maun  await  daily  upon  our  said  Seflsio 
except  at  feriate  times,  and  should  be  therefore  privileged  above  others,  herefore  i 
have  exeemed,  and  by  the  tenor  hereof  exeem  them,  and  every  one  of  them,  bo< 
spiritual  and  temporal,  from  all  pa3ang  of  taxes,  contributions,  and  other  extraordiiuu 
charges  to  be  uplifted  in  any  times  coming,  and  from  the  bearing  of  any  office  or  eha: 
within  burgh  or  outwith,  but  if  it  be  their  own  free  will  and  consent." 

In  1540,  when  the  King  had  attained  "  the  perfect  age  of  twenty-five  years 
another  statute  was  made,  ''  again  approving  and  ratifying  all  the  privileges  grantc 
to  the  College  of  Justice."  And  in  1543,  after  the  accession  of  Queen  Mary,  ' 
Parliament  enacted  a  similar  ratification. 

Meanwhile,  as  the  religious  houses  afforded  maintenance  to  the  poor,  every  speci 
of  taxation  for  their  support  was  unknown.  Afterwards,  when,  upon  the  Reformatio: 
the  ample  possessions  of  the  church  were  wrested  from  it,  the  reformed  clergy  remoi 
strated  against  the  now  helpless  condition  of  the  poor,  and  insisted  on  a  certain  shai 
of  the  ecclesiastical  patrimony  being  appropriated  for  their  benefit. 

These  circumstances  gave  occasion  to  the  act  of  Parliament  of  1579,  cap. 
which  still  continues  the  basis  of  the  poor-laws  of  Scotland.  This  statute  authon« 
the  Provost  and  Bailies  of  burghs,  and  in  landward  parishes,  certain  judges  appoints 
by  the  King,  '"  to  tax  and  stent  the  whole  inhabitants  within  the  parish,  accordin 
to  the  estimation  of  their  substance,  without  exception  of  persons,  to  such  wecld 
charge  and  contribution  as  shall  be  thought  expedient  and  sufficient  to  sustain  th 
said  poor  people." 

As  the  members  of  the  College  of  Justice  were  not  subject  to  be  convened  befoi 
any  inferior  jurisdiction,  it  is  remarkable  that  the  prescribed  mode  of  enforcing  thi 
act,  was  "  to  call  such  obstinate  and  wilful  persons  as  refused  to  contribute  to  th 
relief  of  the  poor,  before  the  said  Provost  and  Bailies,  and  judges  in  landward  districts.' 

There  exists  no  evidence  of  the  manner  or  extent  in  which  this  tax  was  levied ;  am 
of  course  none  that  the  College  of  Justice  was  subjected  to  the  payment  of  it. 

In  1592,  another  act  was  passed,  cap.  155,  "  anent  the  taxation  of  burghs,  watchinj 
and  warding,"  which  was  qualified  with  a  caveat,  ''  that  this  act  be  not  prejudicial  t< 
the  members  of  the  College  of  Justice,  and  to  their  privileges  and  immunities  giantei 
unto  them,  or  whereof  they  have  been  in  use  in  times  bygone." 

In  1593,  another  statute  again  ratified  every  prior  enactment  in  favour  of  tlu 
College  of  Justice, "  without  any  manner  of  diminution  or  derogation  of  the  [2420]  ssdm 
in  any  sort,  by  whatsomever  other  act  or  statute  that  may  or  can  be  extended  oi 
interpreted  in  the  contrary,  either  special  or  general." 

The  important  statute  of  1597,  cap.  279,  followed.  It  is  entituled,  "  Of  peisow 
dwelling  within  burgh,  Subject  to  the  help  of  the  poor,  to  watching  or  warding  " ;  aw 
after  setting  forth  that  many  of  the  inhabitants  of  burghs  of  reasonable  substance  had 
refused  to  contribute  for  the  entertainment  of  the  poor,  watching  and  warding  withia 
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Inugh,  it  enacts,  *'  That  all  Buch  as  have  their  residence  and  dwelling  within  the  said 
buighs,  and  may  spend  £100  of  yearly  rent  within  the  same,  or  stented  by  the  discreet 
neighbours  to  be  worth  2000  merks  in  free  goods,  shall  be  subject  to  be  burdened  with 
ihe  rest  of  the  inhabitants,  for  the  advancement  of  the  glory  of  Grod,  his  Majesty's 
lenrice,  and  well  of  the  burgh  where  they  dwell ;  providing  always,  that  this  act  be  no 
ray  extended  to  such  as  are  exeemed  for  his  Majesty's  service,  as  one  of  ilk  occupation 
br  that  cause ;  neither  to  any  persons  that  are  members  of  the  College  of  Justice,  and 
idmitted  by  the  Lords  of  Session." 

In  the  same  year  another  act  passed,  imposing  a  general  taxation,  and  expressly 
lanulling  all  privileges  and  immunities  tending  to  an  exemption  from  it ;  but  under  the 
exception  of  those  of  the  College  of  Justice. 

From  that  period  downward  to  the  close  of  the  following  century,  there  is  no 
evidence  of  any  assessment  having  been  laid  by  the  Magistrates  of  Edinburgh  on  the 
College  of  Justice,  for  the  maintenance  of  the  poor.  But  in  the  mean  time  their  privi- 
leges were  repeatedly  ratified  by  acts  1633,  cap.  23  ;  1661,  cap.  23  ;  1670,  cap.  8  ;  and 
1685,  cap.  19. 

Two  different  taxations  had,  in  the  interval,  been  obtained  by  the  Magistrates 
of  Edinburgh ;  one,  an  annual  assessment  for  the  provision  of  the  ministers  of  the  town, 
called  annuity,  and  the  other,  a  duty  under  the  name  of  impost  on  hquors  imported 
toto  town.  In  1678,  the  Magistrates  charged  some  of  the  members  of  the  College 
uf  Justice  for  payment  of  these  taxes,  which  produced  an  action  declaratory  of  their 
privileges,  in  which  the  Court  in  1687  gave  judgment,  "  declaring  them  free  from 
the  payment  of  these  taxes  " ;  and  this  decree  afterwards  passed  into  an  act  of  sederunt. 
But  m  this  process  nothing  was  agitated  with  respect  to  the  poors-money. 

In  1686,  an  Act  of  Parliament  passed,  authorising  the  Lords  of  Session,  with  the 
consent  of  the  Magistrates  of  Edinburgh,  '*  to  impose  such  taxes  on  all  the  inhabitants, 
as  should  be  found  necessary  for  cleaning  the  streets,  and  purging  them  of  beggars.' 
By  an  act  of  sederunt,  accordingly,  the  Court  empowered  the  Magistrates  to  levy 
£500  per  annum  for  three  years ;  and  in  this  act  it  is  specially  set  forth,  that  the 
College  of  Justice  had  voluntarily  submitted  to  this  exaction ;  to  which  is  added 
a  salvo  of  "  their  privilege  of  being  free  from  all  stents  and  impositions  within  the 
town  of  Edinburgh." 

In  1692,  the  Lords  of  Session  gave  their  authority  to  another  assessment  for  three 
years,  on  all  the  inhabitants,  including  the  College  of  Justice,  without  any  express 
salvo.    And,  in  1694,  a  similar  assessment  was  imposed. 

[2421]  In  1693,  the  Privy-council  of  King  William  issued  a  proclamation,  requiring 
all  the  Magistrates  of  the  kingdom,  particularly  those  of  Edinburgh,  "  to  execute 
efiectually  the  several  statutes  relative  to  the  poor."  On  this  occasion,  the  com- 
TOilsitory  of  poinding  was  employed  against  some  members  of  the  College  of  Justice  ; 
out  a  bill  of  suspension  being  presented,  1st  March  1695,  it  was  immediately  departed 
from.  A  few  months  afterwards,  the  statute  1695,  cap.  43,  was  passed,  "  ordaining 
tke  acts  relative  to  the  poor  to  be  jut  to  vigorous  execution  " :  But  still  the  Magis- 
trates continued  to  desist  from  their  proceedings  against  the  members  of  the  College 
of  Jnstice. 

In  the  beginning  of  the  following  century,  however,theMagistrates  again  attempted, 
as  before,  to  poind  the  effects  of  some  individuals  of  that  body ;  not  however,  it 
Bcemed,  so  much  imder  the  authority  of  the  proclamation  in  1693,  or  of  any  laws  or 
statutes,  as  of  the  act  of  sederunt  1687,  though  expired.  The  bill  of  suspension 
formerly  preferred  was  npw  passed  (1710) ;  but  the  question  was  not  brought  to 
any  decision. 

For  tie  two  years,  from  1712  to  1714,  an  assessment  was  laid  by  the  Lords  of 
Session,  in  virtue  of  the  act  1686,  on  the  members  of  the  College  of  Justice,  of  two 
per  cent,  upon  their  house  rents  ;  but  this  was  done  with  the  express  consent  of  that 

Again,  a  voluntary  contribution  took  place  for  three  years,  from  1731  to  1734. 

In  1749,  seven  years  after  the  charity  work-house  of  Edinburgh  was  established, 
a  new  scheme  being  projected  for  a  poors-rate,  the  Magistrates,  in  several  papers 
pnbliflhed  by  them  on  that  occasion,  acknowledged  the  exemption  of  the  College  of 
Jtatice. 

At  length,  in  1787,  a  bill  was  brought  into  Parliament,  for  the  direct  purpose 
of  subjecting  the  members  of  that  body  to  the  assessments  imposed  by  the  Magis- 
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trates.     The  bill  meeting  with  opposition  on  the  ground  of  private  right,  was 
out ;  and  the  Magistrates,  in  order  that  the  question  of  law  niight  be  brought  to 
determination,  again  employed  the  compulsitory  of  poinding,  which  was  followed  * 
suspensions  in  the  name  of  different  classes  of  the  members  of  the  College  of  Ji 
and  so  the  question  came  under  the  consideration  of  the  Court. 

Pleaded  for  the  suspenders ;  By  the  act  of  Parliament  in  1537,  framed  in 
formity  to  the  letters-patent,  and  the  papal  bulls,  on  which  the  constitution  of 
College  of  Justice  was  originally  founded,  there  is  an  express  exemption  in  its  fci 
of  all  taxations  whatsoever  to  be  levied  in  time  to  come  ;  an  immunity  repeaf 
re-enacted  or  confirmed  by  the  series  of  statutes  enumerated  above,  and  prior  to  If 

Until  that  year  no  tax  had  been  imposed  for  the  maintenance  of  the  poor ; 
it  is  true,  in  the  statute  that  was  then  passed,  the  general  expression ''  of  all  inhabit 
in  the  parish,  without  exception  of  persons,"  might  seem  at  first  view  to  compre 
the  members  of  the  College  of  Justice ;   but,  when  more  closely  examined,  it 
receive  an  opposite  construction.     Imo,  They  are  to  [2422]  be  understood  not 
stated  inhabitants  in  the  sense  of  the  statute,  but  as  attendants  on  the  Court, 
residence  is  in  consequence  occasional  and  transient.      2do,  Those  declared 
to  the  taxation,  were  persons  subject  to  inferior  jurisdictions,  which  they  are 
3tio,  No  privilege  or  right  once  granted,  is  to  be  resumed  without  a  special  enactmenlj 
Sveciali  non  derogatur  generalibus  ;   and  where  the  salvo  jure  is  not  expressed,  it ' 
always  understood.    4to,  There  is  not  any  evidence,  that  in  fact  the 
by  this  statute  was  ever  laid  on  the  members  of  the  College  of  Justice. 

Accordingly,  the  statute  of  1697,  cap.  279,  which  was  preceded  by  several  ol 
enactments,  recognising  the  immunities  of  the  College  of  Justice,  after  subjecf 
in  comprehensive  terms,  all  persons  of  a  certain  extent  of  substance,  residing  in  bu: 
to  the  support  of  the  poor,  subjoins  an  explicit  exemption  of  that  body.  In  the  fol 
ing  statutes,  down  to  the  end  of  the  last  century,  their  privileges  were  ratified 
time  to  time,  while  they  themselves  continued  free  from  the  corresponding  b 
to  which  the  other  inhabitants  were  subject. 

In  this  situation,  the  acquiescence  of  the  Magistrates  of  Edinburgh  demonstral 
their  consciousness  of  the  validity  of  those  claims  which  are  now  called  into  que 
Nor  was  their  silence  with  regard  to  the  exaction  of  poor's-money  in  that  pi 
of  declarator  which  terminated  in  1686  by  so  ample  a  recognition,  in  other  res 
of  the  privileges  of  the  College  of  Justice,  to  be  otherwise  accounted  for,  than  by 
notoriety  of  the  exemption  from  that  particular  imposition ;   for  this,  it  is  evidi 
was  at  least  as  favourable  a  claim  as  those  relative  to  impost  and  annuity,  and,  so 
as  it  was  founded  on  the  express  enactment  of  1597,  more  clearly  unexceptionable. 

Thus,  among  the  privileges  of  the  College  of  Justice,  originaUy  founded  on  specs 
statutes  coeval  with  the  constitution  of  the  Court,  and  frequently  renovated  by  b«K 
ceeding  grants,  the  exemption  from  any  poor's  rate  imposed  by  the  Magistrates  cC 
Edinburgh,  appears  supported  by  constant  immemorial  usage,  uncontiidicted  by' 
any  record  or  tradition ;  to  which  is  to  be  added,  the  explicit  acknowledgment  of  tkfr 
community  itself ;  and  all  this  even  strengthened  by  the  consideration  of  those  othtf 
immunities  being  relinquished,  or  lost  by  disuse ;  while  the  desultory  attempts  to; 
impede  that  uninterrupted  possession,  serve  only  to  show  it  was  not  from  negligenee^. 
but  conviction  of  the  right,  that  the  Magistrates  did  not  bring  the  question  to  a  final 
issue. 

Answered ;  The  statute  of  1579  formed  at  first,  as  it  still  forms,  the  basis  of  tin 
poor's  laws  of  Scotland.  In  clear  and  explicit  terms,  it  subjects,  without  ezceptioft 
of  persons,  all  inhabitants  of  parishes  to  taxation  for  the  maintenance  of  the  pooL 
To  deny  the  appellation  of  inhabitants  to  persons  inhabiting  a  town,  merely  becaui 
they  are  members  of  the  College  of  Justice,  seems  a  singular  absurdity,  and  is  in* 
consistent  with  the  salvo  in  the  acts  of  Parliament  in  1592  and  1597  now  foundel 
on  by  the  suspenders ;  because  these  plainly  suppose,  that  the  term  inhabitasll 
would  have  comprehended  them,  as  otherwise  the  exception  must  have  been  8lIpe^ 
fluous  and  nugatory.  The  same  proper  ap-[2423]-plication  of  the  term  to  the  membeif 
of  the  College  of  Justice,  occurs  in  the  statute  of  1690,  respecting  hearth-money ;  i« 
5th  Geo.  I.  or  the  riot  act ;  and  in  the  statutes  imposing  a  tax  levied  in  Edinbui^ 
for  keeping  the  highways  in  repair. 

Neither  is  the  inference  just,  that  the  suspenders  draw  from  the  clause  nomio* 
ating  a  particular  jurisdiction  for  en|orcing  the  assessment.    Wherever  a  etatutoiy 
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nisdiction  has  been  created,  the  members  of  the  College  of  Justice  are  comprehended, 
I  not  specially  excepted  ;  as,  for  example,  the  jurisdiction  conferred  on  Justices  of  the 
teace  in  offences  against  the  revenue  laws.  But  even  their  not  being  comprehended, 
^old  not  debar  the  levying  of  an  assessment  from  that  body,  to  which  the  enactment 
I  that  clause  was  not  essential ;  as  it  might  be  rendered  effectual,  like  any  other 
ivil  obligation,  by  the  Court  of  Session.  Accordingly,  no  such  plea  has  ever  been 
laintained  by  members  of  the  College  of  Justice  residing  in  other  burghs,  though 
bey  are  equally  entitled  to  decline  inferior  jurisdictions. 
With  le^^aid  to  the  idea  of  a  general  enactment  not  being  competent  to  imdo 

El  pnvilege,  it  is  contradicted  by  the  practice  of  introducing  saving  clauses  ; 
en  those  are  omitted,  the  privilege  falls.  Thus,  to  take  a  strong  example  from 
in  hand,  the  act  1537  exempted  the  Lords  of  Session  from  bearing  any  share 
b  extraordinary  supplies  imposed  by  Parliament  for  the  support  of  government ; 
pid  in  every  supply  or  land-tax  act  down  to  1670,  a  special  salvo  of  that  privilege 
ins  carefully  engrossed ;  but  at  length  the  privilege  being  to  be  discontinued,  aU 
Ittt  was  necessary  for  effecting  this,  was  to  leave  out  that  special  exception  ;  and, 
l^n  this  footing  alone  are  the  members  of  the  College  of  Justice  at  the  present  day 
bble  to  pay  land-tax. 

The  other  acts  of  Parliament,  relative  to  the  poor,  are  comparatively  of  little 
fanportance,  and  require  no  particular  observation.  With  respect  to  the  statute 
pi  1537,  which  exempts  the  College  of  Justice  '^  from  taxes,  contributions,  and  other 
ixteaordinary  charges,"  these  were  no  other  than  the  national  taxes  or  supplies, 
vUch  were  properly  termed  extraordinary  charges,  as  in  those  days  they  were  seldom 
Inposed  by  Parliament,  and  only  upon  very  urgent  occasions.  For  as  to  the  ordinary 
ertablished  revenue  of  the  Crown,  which,  besides  the  rents  of  the  King's  patrimony, 
flonsisted  chiefly  of  the  feudal  casualties  exigible  from  the  Crown  vassals,  and  of 
certain  customs  upon  goods  imported  and  exported,  it  never  was  supposed  that  any 
jnembers  of  the  College  of  Justice  were  entitled  to  an  exemption. 

Still  less  was  it  imagined,  that  the  exemption  of  this  statute  had  the  effect  to 
leEeve  that  body  in  whole  or  in  part  from  the  ordinary  burdens  imposed  upon  pro- 
petty,  either  by  the  common  or  statute  law,  for  special  purposes  ;  such  as  parochial 
MBoaaments  for  building  and  repairing  kirks,  for  estabUshing  schools,  for  keeping 
i&  repair  highways,  for  the  maintenance  of  the  poor,  or  for  other  purposes  of  a  similar 
nature.  A  proof  of  this  is  the  fact,  that  through  all  the  rest  of  Scotland,  except 
Edinburgh,  the  CoUege  of  Justice  have  uniformly  sub-[2424]-n^^ted  to  such  burdens ; 
whereas  the  exemption,  if  at  all  applicable  to  assessments  of  this  kind,  must  have  had 
an  imiversal  operation  in  every  county,  burgh,  and  parish  of  the  kingdom.  Indeed 
equity  requires,  that  the  object  of  such  exemptions  should  be  only  national  taxes, 
that  the  corresponding  increase  of  public  burdens  may  fall  equally  on  the  people 
at  large,  and  not  on  any  particular  description  of  individuals,  as  the  inhabitants 
of  a  burgh  or  of  a  parish.  The  subsequent  statutes  preceding  1579,  it  is  evident, 
though  they  ratify,  do  not  extend  the  privileges  bestowed  by  that  of  1537. 

The  statute  of  1592  relates  to  such  burdens  as  are  peculiar  to  burgesses.  As 
to  that  of  1597,  although  the  entertainment  of  the  poor  is  mentioned  in  its  preamble, 
it  couM  not  be  intended  to  establish  any  system  for  that  purpose,  which  was  already 
efectuaJly  served  by  the  statute  of  1579.  Its  object,  in  all  probability,  was,  to  subject 
the  inhabitants  described  in  it,  though  not  burgesses,  to  the  burden  of  watching 
and  warding,  which  is  expressly  mentioned  in  the  preamble  ;  and  likewise  to  those 
stents  and  assessments  which  the  Magistrates  of  royal  burghs  were  understood  to 
have  a  right  of  imposing  mrtvte  officii  for  the  utility  of  the  burgh,  of  which  an  example 
occurs  in  the  case  of  the  Town  of  Aberdeen  contra  Lesk  and  others,  No.  16,  p.  1866. 
In  this  view,  a  salvo  of  the  privileges  of  the  College  of  Justice  may  be  esteemed  very 
natural  and  pro^r.  But,  at  any  rate,  the  legal  effect  of  a  saving  clause  or  exception 
from  a  statute,  m  favour  of  any  person  or  persons,  can  go  no  farther  than  to  save 
horn  the  operation  of  that  particular  statute  alone  in  which  it  is  inserted  ;  and  the 
chargers  are  not  founding  their  claim  on  act  1597,  more  than  if  it  had  never  existed. 

With  regard  to  the  alleged  immemorial  possession,  of  this  there  is  no  evidence. 
On  the  contrary,  the  College  of  Justice  was  repeatedly  assessed  by  the  Lords  of  Session 
under  the  authority  of  act  1686  ;  and  the  salvo  inserted  on  two  of  those  occasions, 
without  creating  any  new  privileges,  could  only  preserve  such  as  already  belonged 
to  that  body. 
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In  point  of  law,  no  disuse  of  pa3rment  could  establish  an  exemption  for  tlie  1 
prescription  having  no  operation  against  any  public  burden  created  by  stati 
Though  a  particular  estate  had  been  overlooked  in  levying  the  land-tax,  or  ' 
been  omitted  to  collect  duties  or  customs  within  a  certain  district,  such  on 
could  never  prevent  the  due  execution  of  the  law  in  time  coming.  On  this  _ 
was  decided  a  question  respecting  the  non-payment  of  cess  for  time  immftinoii 
Fountainhall,  v.  2,  p.  590,  21st  July  1710,  Town  of  Paisley  contra  their  Vassals,  i 
Prescription. 

The  Lord  Ordinary  reported  the  cause,  when 

The  Court  unanimously  suspended  the  letters,  and  assoilzied  from  the  decL 

Reporter,  Lord  Braxfield. — For  the  Chargers,  Lord  Advocate,  Blair,  ei  AliL^ 
Alt.  Dean  of  Faculty,  et  Alii, — Clerk,  Sinclair. 

S.  Foe.  Col.  App.  No.  1,  p.  L 

[2425]  *♦*  On  an  appeal,  The  House  of  Lords,  26th  March'1790,  ordered  that 
appeal  be  dismissed,  and  the  interlocutors  complained  of  be  affirmed. 


No.  6.    [2448]  Lady  Margaret  Cunningham  v.  The  Lady  Cardross.     July 

1680. 

The  eldest  heir  portioner  has  the  custody  of  the  writs,  and  must  give  transumpts  I 
a  younger  sister,  upon  the  equal  expenses  of  both. 

Lady  Margaret  Cimningham,   the   only  daughter  of  Stuart,   who 

one  of  the  two  daughters  of  Stuart  of  Eirkhill,  and  sisters  to  Sir  Williain  Si 
his  son,  pursues  the  Lady  Cardross,  the  other  daughter  of  Sir  James,  and  sister 
Sir  William,  for  exhibition  and  delivery  of  the  whole  writs  and  evidents  of  the 
of  Sir  James  and  Sir  William,  both  heritable  and  moveable,  to  the  said  Mai 
Cunningham,  as  heir  portioner  served  and  retoured  to  Sir  James  and  Sir  Williao^l 
and  as  representing  the  eldest  heir  portioner,  thereby  having  the  prerogative  of 
custody  of  the  writs.  The  Lady  Cardross  compearing,  produced  several  wiiti^ 
and  alleged,  that  she  was  not  obliged  to  deUver  any  of  these  writs  to  the  pursiu^. 
she  having  equal  interest,  and  being  in  possession  of  the  writs.  "  The  Lords  repelM 
the  defence,  and  found  that  the  eldest  heir-portioner  ought  to  have  the  custody  a( 
the  writs,  and  to  give  transumpts  to  the  defender  as  younger  heir-portioner,  upot 
the  equal  expenses  of  both."  It  was  further  alleged  for  the  Lady  Cardross,  Absolvitor 
from  the  delivery  of  the  evidents  of  Kirkhill  and  Strabrock,  because  she  producelk 
a  disposition  granted  by  Sir  James  Stuart  her  father  in  favours  of  Sir  William  hm 
brother,  and  the  heirs  of  his  body ;  which  failing,  to  the  heir-male  of  his  eldest  daughta; 
which  failing,  to  the  younger  daughter,  the  Lady  Cardross,  &c. ;  upon  which  dispositioi 
Sir  William  was  infeft,  and  in  respect  there  were  no  heirs  of  his  body,  nor  heiiB-mak 
of  his  eldest  sister's,  therefore  the  Lady  Cardross  is  infeft  as  heir  of  tailzie  to  hin« 
and  so  excludes  Lady  Margaret  Cunningham  from  any  interest  in  these  writs.  It  wat 
answered  for  Lady  Margaret,  That  if  the  Lady  Cardross  accept-[2450]*^  the  dis* 
position  of  her  father  to  her  brother,  and  claimed  the  delivery  thereof,  it  ought  to 
be  with  express  declaration,  that  she  should  pay  and  satisfy  Sir  James  Stuart's  wholo 
debts,  conform  to  a  clause  in  that  disposition,  bearing,  that  Sir  William,  by  acceptanoo 
thereof,  should  be  obUged  to  pay  Sir  James's  whole  debts,  and  perform  his  whdi 
obliffements,contracted  or  to  be  contracted.as  if  he  were  his  heir,  or  as  Sir  James  himadi 
would  have  been  obliged  to  pay  or  perform  the  same ;  and  especially  the  Lady  Gardioflf 
ought  to  pay  and  satisfy  Sir  James's  debts  produced,  and  thereby  to  free  the  nu- 
tailzied  heritable  estate,  that  Lady  Margaret  might  enjoy  the  half  thereof  withool 
burden.  The  defender  rephed.  That  she  was  willing  to  take  up  her  father's  dispositioft 
to  her  brother  in  the  terms  it  stood,  but  it  was  not  hujus  loci  to  dispute  the  extent 
and  import  of  that  clause.  The  pursuer  duplied,  That  she  could  not  claim  the  lighti 
of  the  tailzied  estate,  but  in  the  terms  of  the  tailzie,  the  import  whereof  might  veij 
justly  and  fitly  be  declared  to  prevent  pleas  between  so  near  relations ;  especiallj 
seeing  the  pursuer  had  raised  a  declarator  for  that  efEect,  which  now  she  repeated  by 
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way  of  reply;  albeit,  without  it,  the  Lords  might  justly  declare  the  import  of  the 
clause,  seeing  delivery  of  writs  is  founded  upon  the  point  of  right  to  the  things  dis- 
poned by  these  rights  ;  and,  when  that  right  is  qualified,  the  quality  ought  to  be 
declared  and  cleared  before  delivery.  The  defender  triplied,  That  the  declarator 
was  not  seen  and  returned,  and  behoved  to  abide  the  course  of  the  roll.  The  pursuer 
quadruplied.  That  this  cause  having  been  formerly  reported,  ''  The  Lords  sustained 
the  declarator  as  an  incident  process,  and  gave  the  defender  a  week  to  see  it,  which 
was  done  accordingly  "  ;  and  it  is  most  ordinary  that  the  Lords  do  receive  all  incident 
processes  repeated  by  exception  or  reply,  without  abiding  the  course  of  the  roll ; 
as  exhibitions  of  writs  necessary  for  the  cause,  either  for  the  pursuer  or  defender ; 
which  exhibitions  being  most  frequently  incident  in  processes,  are  therefore  called 
ordinarily  incidents  ;  and,  Ukewise  in  suspensions,  commonly  r^uctions  are  received 
summarily ;  and  in  possessory  actions,  when  the  point  of  possession  is  dubious,  petitory 
actions  are  received,  and  in  all  cases,  reductions  and  declarators.  The  defender 
qointuplied.  That  incident  processes  are  never  received  upon  mere  contingency  of  the 
matter,  but  only  when  they  afford  a  relevant  defence,  reply,  or  duply,  in  the  principal 
cause,  wherein  they  are  craved  to  be  admitted  tncu^enter, otherwise  the  roll  would  become 
elusory,  and  upon  pretence  of  contingency  no  man  would  be  secure  when  to  attend 
or  have  the  benefit  of  the  iniudcd  legales  by  the  roll.  The  pursuer  sextuplied.  That 
the  declarator  here  afforded  a  reply  in  the  process  of  delivery,  viz.  "  the  defender 
cannot  be  assoilzied  from  the  delivery  of  the  evidents  of  the  tailzied  estate,  unless 
it  were  declared  in  the  terms  of  the  foresaid  clause,  according  to  the  true  meaning 
and  import  thereof,  as  the  Lords  shall  find  the  same  just."  *'  The  Lords  sustained 
the  reply,  and  admitted  the  declarator,  and  found  that  the  Lady  Cardross,  as  heir  of 
tailzie  to  Sir  William,  ought  to  have  the  writs  of  the  tailzied  estate  delivered  solely 
to  her,  upon  the  terms  exprest  in  Sir  James's  disposition  to  Sir  William,  the  import 
whereof  the  [2451]  Lords  would  now  declare."  The  defender  then  alleged,  That  the 
import  of  this  clause  could  only  be,  that  Sir  James  Stuart,  his  eldest  son,  being  weak, 
did  dispone  his  estate  to  his  second  son,  under  this  obUgement,  that  by  acceptance 
of  that  disposition,  his  son  should  be  obliged  to  pay  aU  his  father's  debts,  contracted 
or  to  be  contracted,  which  was  just  and  rational  for  him  to  provide  in  favour  of  his 
creditors,  who  could  not  reach  Sir  Wilham  for  Sir  James's  debts  contracted  after  the 
disposition,  neither  even  as  to  the  anterior  debts,  he  being  the  second  son,  and  not 
alioqui  successums,  and  therefore  they  could  only  reduce  the  disposition  as  fraudulent 
sine  causa  onerosa,  which  no  just  man  would  put  his  creditors  to  ;  but  Sir  James  never 
dreamed  to  exhaust  the  estate  he  had  disponed  to  his  son  for  preserving  of  his  family 
and  memory,  and  to  lay  all  the  debt  thereupon,  and  to  free  his  other  whole  estate, 
even  his  moveables,  to  his  wife  and  legatars,  and  his  entailed  estate  ;  and,  therefore, 
the  meaning  of  that  clause  can  only  bf3,  that  Sir  William  should  be  personally  liable 
for  his  debt  as  if  he  were  his  heir,  which  must  be  understood,  as  if  this  disposition 
had  been  a  bond  of  tailzie,  obliging  Sir  James  and  his  heirs  to  resign  his  estate  in 
favours  of  himself,  and  after  his  decease  to  Sir  William  his  son,  and  his  heirs  of  tailzie, 
exprest  in  the  disposition  ;  so  that  if  Sir  WilUam  were  heir  of  tailzie,  he  could  be  only 
liable  to  his  father's  creditors  suo  ordine,  after  the  executors  and  heirs  of  line  were 
discust,  and  the  estate  competent  to  them  were  exhausted,  upon  which  terms  the 
Lady  Cardross  is  content  the  clause  be  declared.  It  was  answered  for  the  pursuer, 
Imo,  That  albeit  there  were  here  a  direct  tailzie,  and  that  Sir  WilUam  had  been  heir 
of  tailzie  to  his  father,  he  would  have  had  benefidum  ordinis  even  against  the  creditors, 
who  behoved  first  to  be  discust,  and  exhaust  the  executry  and  the  imtailzied  estate, 
unless  the  tailzie  itself  had  born  simply  an  obligement  to  pay  the  debt,  as  in  this 
case ;  for  thereby  provisione  hominis  tMiiur  provisio  legis,  and  the  heir  of  tailzie  is 
liable  in  the  first  place,  seeing  it  is  in  the  option  of  the  defunct  what  heir  to  burden  ; 
and  though  all  representing  him  would  be  liable,  yet  he  can  change  the  order,  which 
hath  been  frequently  done,  and  sustained ;  as  when  parties  oblige  themselves,  and 
their  heirs  succeeding  in  a  tailzied  estate,  even  by  bonds  and  obligations  a-part,  the 
heir  of  tailzie  would  be  liable  in  the  first  place,  but  much  more  here  where  Sir  William 
was  never  heir  of  tailzie,  but  had  only  a  singular  title  by  a  disposition,  which  dis- 
position makes  that  estate  tailzied  as  to  Sir  William's  heirs,  who  neither  are  nor  can 
be  heirs  to  Sir  James  ;  and  if  Sir  James  his  creditors  were  pursuing  them,  it  could  not 
be  as  heir  to  Sir  James  in  this  tailzied  estate,  but  as  heirs  to  Sir  William,  who  by  this 
clause  was  obliged  to  pay  Sir  James  his  debt ;  and  if  the  creditors  were  pursuing  the 
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Lady  Cardross,  she  could  not  except,  and  say,  no  process,  unless  the  execatois 
heirs  of  line  of  Sir  James  were  first  discust,  which  would  necessarily  follow,  if 
interpretation  hold ;  but  the  creditors  would  exclude  that  exception,  seeing 
defender  is  not  heir  of  tailzie  to  Sir  James,  but  liable  by  an  obligement  in  the 
position  to  Sir  William  ;  and,  if  the  case  were  now  to  be  debated,  as  it  was  [2452]  ' 
this  disposition  was  contrived,  would  it  not  be  evident  that  Sir  James  his  eldest 
who  had  no  provision  but  the  untailzied  estate,  could  not  be  exhausted  and 
miserable,  either  by  the  course  of  law,  or  by  the  design  of  the  father,  who  mig^t 
tailzied  his  whole  heritable  estate,  by  leaving  out  a  considerable  part  thereof,  and 
obliging  his  son  to  pay  his  whole  debts,  not  in  subsidium  after  exhausting  his 
ables  and  untailzied  estate,  which  certainly  he  would  have  exprest  if  he  had  so  ma 
but  nature  and  duty  would  infer,  that  his  meaning  was  to  leave  his  untailzied 
to  his  eldest  son,  who  had  not  one  sixpence  of  provision  beside  ;  and  though  the 
son  died  before  his  disposition  was  perfected,  yet  the  nature  and  design  of  it 
have  been  still  the  same.     The  defender  replied,  That  whatever  might  be  preti 
in  the  case  of  Sir  James  his  immediate  heir,  as  if  his  eldest  son  had  lived,  yet 
is  no  other  subsequent  successor  can  pretend  the  like  interest  or  right ;  for  Sir  WI 
by  the  disposition,  becoming  debtor  in  this  clause,  the  creditor  thereby  was 
father's  heir  of  line,  viz.  his  brother ;  but  his  brother  dying,  he  himself  became 
father's  heir  of  line,  and  so  became  both  debtor  and  creditor,  et  confusione 
obligatio :  therefore  this  pursuer  can  never  claim  Sir  James  his  untailzied  estate 
be  made  free,  because  Sir  William  was  actually  served  heir  to  Sir  James,  and  so 
pursuer  cannot  be  served  heir  to  Sir  James,  but  Sir  William  ;  and  it  is  certain, 
confusion  is  modus  toUendi  MigationiSy  as  effectual  as  solution,  compensation, 
discharge ;  and  the  obligation  being  once  extinct  in  Sir  WiUiam's  person,  it  can 
revive  more  than  Sir  William  as  heir  of  line  had  renounced  that  clause,  and  dec) 
his  untailzied  estate  liable  as  this  estate  for  his  and  his  father's  debts.     It  was  di 
for  the  pursuer,  That  confusion  was  an  absolute  extinction,  while  heirs  did  si 
in  universum  jus  quod  defunctus  habuU  both  active  and  passive  ;  but  now  when 
are  distinct  heirs  and  kinds  of  succession,  executors  in  moveables,  heirs  of  line, 

heirs  of  tailzie  and  provision,  the  nature  of  tailzies  over-rules  the  succession . 

terms  of  investiture,  so  that  when  provisions  and  obligements  are  put  upon  heirs  dt 
tailzie,  either  in  favours  of  creditors,  or  of  heirs  of  hne,  these  take  ever  place  whflfe 
different  persons  fall  to  be  heirs  of  tailzie  and  heirs  of  line ;  and  the  pretence  of  e** 
tinction  by  that  concourse,  doth  make  only  a  suspension  of  these  obligements,  aai 
not  an  confusion  or  extinction,  or  otherwise  such  clauses  in  tailzies  would  be  evacual* 
and  elusory ;  and  here  it  is  clear,  that  Sir  William  and  all  his  heirs  of  tailzie  weir 
obliged  to  pay  all  his  father's  debt,  and  could  never  object  to  his  father's  creditoii 
the  benefit  of  discussion  of  the  executors  and  heirs  of  line,  but  behoved  simply  t» 
pay,  and  the  law  gives  them  no  recourse  against  the  heirs  of  line ;  and  albeit  the 
pursuer  be  not  immediate  heir  of  line  to  Sir  James,  yet  she  is  heir  by  progress  to  him. 
and  he  that  provides  for  his  heirs,  is  never  understood  to  provide  only  for  his  immediatt 
heirs,  but  for  all  his  subsequent  heirs  in  general ;  and  in  this  case,  Sir  William  irtt 
only  heir  in  general  to  his  father,  but  his  father  had  considerable  rights  undisponed, 
whereupon  infeftment  followed,  and  wherein  the  pursuer  wiU  be  Sir  James  his  im* 
mediate  [2453]  ^^^  oi  line  ;  and  if  Sir  James  had  foreseen  the  case  as  it  now  standi, 
that  the  second  daughter  would  succeed  to  the  bulk  of  his  estate,  worth  £10,000  yearly, 
and  married  to  another  family  not  of  his  name,  and  that  his  eldest  daughter,  or  her 
daughter,  should,  by  this  order  of  discussion,  be  excluded  from  all  benefit  of  his  sue- 
cession,  it  coiild  not  be  presumed  he  would  have  so  ordered,  but  rather  that  his  younger 
daughter  should  have  paid  his  debt  out  of  the  tailzied  estate,  being  but  a  smaU  burden 
out  of  such  an  estate,  and  so  she  should  have  the  remainder  of  the  tailzied  estate, 
and  the  equal  half  of  the  imtailzied  estate,  free  of  burden,  and  that  the  pursuer  hji 
oye  by  his  eldest  daughter  with  the  Earl  of  Glencairn,  should  have  the  half  of  hii 
untailzied  estate  free  of  burden  also. 

The  Lords  found  the  Lady  Cardross  as  heir  of  tailzie  to  Sir  William  her  brother, 
to  be  liable  to  pay  all  the  iebts  in  the  foresaid  clause  in  the  disposition  by  her  father 
to  her  brother  simply,  without  the  benefit  of  the  order  of  discussion,  and  without 
affecting  or  exhausting  the  untailzied  heritable  estate.     See  Tailzis. 

Fol,  Die.  V.  1,  p.  154.    Stair y  v.  2,  p.  787. 
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Fo.  1.     [2458]  The  Laird  of  Hainino  v.  The  Town  of  Selkirk.    February  15,  1668. 

Dommon  pasturage  in  a  commonty  of  a  barony  of  the  King's  property,  was  found 
constituted  by  a  feu  cum  j>ertinentibu8,  et  cum  pcucuis  et  pcuturis.  It  was  not 
necessary  that  the  muir  should  be  particularly  specified,  being  the  commonty  of 
a  barony. 

[  There  being  mutual  pursuits  betwixt  the  Town  of  Selkirk  and  the  Laird  of  Haining, 
jbe  Town  pursuing  a  declarator  of  the  right  of  property  of  the  commonty  of  Selkirk, 
'  Haining  pursuing  a  declarator  of  his  right  of  pasturage  in  the  said  commonty, 
virtue  of  his  infeftments  of  the  lands  of  Haining,  which  lands  are  a  part  of  the 
/s  property  of  the  barony  of  Selkirk ;  and  that  this  common  is  the  commonty 
:  the  said  barony,  possest  by  all  the  adjacent  feuars  of  the  barony,  and  whereof 
ev  have  been  in  the  immemorial  possession  ; 

The  Lords  did,  before  answer,  ordain  both  parties  to  produce  all  rights,  writs, 
evidents  they  would  make  use  of  in  the  cause,  and  also  to  adduce  witnesses, 
;  indcy  of  both  their  possessions,  and  interrupting  others. 
\     Haining  produced  a  charter  by  the  King,  in  anno  1505,  of  the  lands  of  Haining, 
pbeinga  part  of  the  King's  property,  bearing  cum  partibus  et  pertinentibuSy  cum  pascuia 

0  fosturisy  but  not  bearing  in  communi  pasiura,  or  cum  communiisy  generally  or  par- 
^iralarly  in  the  common  of  Selkirk  ;  he  did  also  produce  posterior  charters  of  the  same 
jlaiids,  bearing  cum  communi  jKutura,  and  did  adduce  several  witnesses,  proving  40 
i^ra  continual  possession ;  but  some  of  his  witnesses  proved  interruptions  by  the 
Itown  of  Selkirk's  cutting  of  divots,  cast  by  him  and  his  predecessors  upon  the  muir. — 

1  The  town  of  Selkirk  pr^uced  their  charter  of  the  burgh,  posterior  to  Haining's  first 
[^ikarter,  bearing  that  their  ancient  evidents  were  burnt  b^  the  English,  and  therefore 
[die  King  gives  them  the  privilege  of  the  burgh  of  Selkirk,  with  the  burgage  lands 
Ltkereof,  cum  communiis  ad  dictum  hurgum  sfedantibus,  which  the  King  confirms  by 
:  a  posterior  charter,  giving  the  town  warrant  to  ryve  out  1000  acres  of  land  of  the 

eommon ;  they  did  also  produce  several  instruments  of  interruption,  not  only  by 
cutting  of  the  feal  and  divots,  cast  by  Haining  or  his  tenants,  but  by  turning  their 
cattle  ofi  the  muir,  as  proper  to  themselves,  and  turning  of!  all  the  heritors'  cattle 
they  found  thereupon,  and  by  yearly  riding  about  the  whole  marches  of  [2460]  the 
muir.    They  did  also  produce  a  decreet,  at  the  Town's  instance,  against  the  tenants 
of  Haining,  decerning  them  to  desist  and  cease  from  the  muir  ;   in  which  decreet, 
Haining's  predecessor  was  Provost  of  Selkirk,  and  is  pursuer  of  the  cause.     They  also 
mdaced  two  missives,  written  by  Umquhile  Haining,  acknowledging  that  the  town 
bad  cat  his  divots,  casten  upon  the  head  room,  and  making  apology  for  casting  of 
tile  same,  den3ring  it  to  be  by  his  warrant  or  knowledge.     They  did  also  produce 
two  acts  of  the  town  court,  bearing  Hanning  to  have  desired  liberty  to  draw  stones 
off  the  common  to  build  a  park-dyke,  and  to  cast  some  divots  for  his  tenants'  houses. 
They  did  also  adduce  several  witnesses,  proving  their  continual  and  uninterrupted 
possession  of  the  muir  for  40  years  and  more  ;  which  proved  also  frequent  interrup- 
tions against  Haining,  especially  by  cutting  of  divots,  and  also  by  turning  off  his 
cattle ;  upon  which  probation  it  was  alleged  for  the  To¥m,  That  they  had  instructed 
sufficient  right  to  the  property  of  this  muir,  and  that  they  had  debarred  the  Laird  of 
Haming  and  his  tenants  therefrom,  whenever  they  heard  they  came  upon  the  same. — 
It  was  answered  for  Haining,  That  he  did  not  deny  the  town  of  Selkirk's  right  of 
PMturage  in  the  muir,  but  did  deny  they  had  right  of  property  therein  ;  but  that  the 
property  did  yet  remain  in  the  King,  as  part  of  the  barony  of  Selkirk,  being  of  the 
Em's  annexed  property ;   but  that  the  said  property  (as  to  the  muir)  was  now 
puraened  with  a  common  pasturage,  belonging  to  the  town  of  Selkirk,  and  abo  belong- 
ffig  to  the  Laird  of  Haining,  and  the  other  feuars  of  the  barony  of  Selkirk  ;  and  there- 
»w  alleged  that  his  charter,  in  the  year  of  God  1507,  being  long  before  any  charter, 
granted  by  the  King  to  the  to¥m,  did  feu  to  his  predecessors,  the  lands  of  Haining, 
^m  fertinentibua,  cum  pascuis  et  jxuturis  ;   and  this  common  being  the  commonty 
of  the  barony  of  Selkirk,  the  King  feuing  a  part  of  the  barony,  cum  pertinentibyu,  U 
V^i9,  did  certainly  thereby  grant  all  that  belonged  to  these  lands,  as  pertinents 
thereof,  as  it  was  the  time  of  the  feu,  being  then  possessed  by  the  King's  farmorerb  ; 
bat  that  they  had  common  pasturage  in  the  muir  of  Selkirk,  is  not  only  presumed 
HOE.  I.  11 
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(because  it  is  the  common  of  the  whole  barony,  and  possest  by  all  the  adjacent  ieoan 
thereof),  but  also  by  their  continual  possession  since ;  for  possession  40  years  fi 
sufficient  to  prove  all  bygone  possession,  since  the  right  capable  of  that  posseasioi^ 
it  being  impossible  to  adduce  witnesses  to  prove  possession  eight  score  years  siooi 
otherways  ;  and  therefore,  as  in  the  case  of  the  Lord  Borthwick  and  William  Bortk? 
wick,  decided  the  14th  of  this  instant ;  *  the  Lord  Borthwick's  minute,  dispoiuB| 
the  lands  cum  pertinentihiM,  without  any  word  of  pasturage,  was  found  to  c&aj: 
common  pasturage  in  the  muir  of  Borthwick,  as  being  a  pertinent  of  the  lands  dift^ 
poned  the  time  of  the  minute,  and  not  reserved  ;  much  more  the  King  disponig 
the  lands  of  Haining,  not  only  cum  pertinentibua,  but  cum  paacuis,  et  pasturis, 
carry  to  Haining  the  right  of  common  pasturage  in  the  common  of  Selkirk,  being 
the  commonty  of  the  barony ;  so  that  any  interruptions  done  since,  cannot 
away  the  right  of  common  pasturage  once  constituted  by  the  King.  And  albeit 
King  had  unquestionably  granted  [2461]  &  i^^g^^  of  property  to  the  town  therea{t«( 
yet  that  could  not  prejudge  the  common  pasturage  of  another  constituted  befoof  { 
for  if  Haining  claimed  this  common  pasturage  only  by  possession  and  prescription 
interruptions  might  be  sustained  to  exclude  the  same,  but  he  claims  it  chiefly  by  vii ' 
of  his  infeftment,  as  having  right  thereto  the  first  day  he  was  infeft ;  so  ^at 
possession  since,  albeit  troubled  by  this  commonalty,  yet  preserves  his  right,  tlia 
the  town  cannot  allege  a  total  and  complete  possession,  excluding  him,  and  theiebf 
taking  away  his  right  by  prescription  in  their  favour  ;  and  as  to  the  town's  chaiU 
cum  communiis,  it  contains  nothing  per  expressum  of  this  muir,  or  pasturage  therai|| 
nor  gives  any  thing  de  novo,  but  bears  cum  communiis  ad  burgum  spectafUibus,  whiA 
the  King  might  have  given,  though  there  had  not  been  a  commonty  within  40  mileBj 
in  the  same  manner,  as  the  common  clauses  in  all  charters,  bearing  coal  and  cbilk;- 
cuningars  or  ducats,  whether  there  be  any  or  not ;  and  the  most  the  town  can  preteni 
by  their  charter,  is,  that  they  being  a  burgh,  erected  within  the  barony  of  Selkiik,.^ 
cum  communiis,  may  therefore  claim  pasturage  with  the  rest  of  the  feuars  of  tU 
barony,  but  cannot  exclude  them  as  to  the  liberty  granted  by  the  King,  to  ryve  out  a 
1000  acres  ;  it  clearly  evinceth  that  they  had  not  the  property  before  ;  neither  did 
that  take  any  efiect,  nor  could  it,  because  the  common  pasturage  (constituted  to  tkfr '; 
feuars  before)  would  have  hindered  any  posterior  power  of  tillage.  As  to  the  decreet 
against  the  tenants  of  Haining,  it  is  in  absence,  the  heritor  for  the  time  not  bdng 
called  ;  and  albeit  it  bears  Haining' s  predecessor,  as  Provost,  to  be  present,  that  viH 
neither  import  his  consent  nor  knowledge ;  country  gentlemen  being  then  oidinaiily 
Provosts  of  towns,  who  lived  not  with  them ;  their  affairs  at  law  were  managed  by 
their  town  clerk  and  Bailies,  though  the  Provost's  name  behoved  to  be  inaert ;  neither 
did  this  decreet  take  effect,  for  Haining's  tenants  never  ceased  to  pasture.  As  to  titt 
letters,  they  do  only  acknowledge  the  town's  head  rooms  ;  because,  in  great  commniur 
ties,  it  is  ordinary  for  several  proprietors  to  have  peculiar  places,  most  convenient  for 
them  where  they  law  their  cattle,  and  cast  feal  and  divot,  and  which  doth  sufficiently 
consist  with  the  commonty.  As  for  the  acts  of  court,  they  can  prove  nothing  against 
Haining. 

The  Lords  found.  That  the  town  of  Selkirk  had  undoubted  right  of  pasturage, 
fuel,  feal,  and  divot  in  this  commonty,  and  that  they  had  immemorial  posseaaioa 
thereof,  without  any  interruption  ;  and  found  that  Haining  had  no  right  by  virtne 
of  possession  and  prescription  ;  but  found,  that  by  virtue  of  his  charter,  anterior  to 
the  town's  right,  he  had  right  to  common  pasturage  in  this  muir,  it  being  the  common 
muir  of  the  barony  :  But  seeing  he  did  not  sufficiently  prove  possession  of  feal  and 
divot,  but  was  therein  continually  interrupted,  much  more  than  in  the  pasturagVi 
and  that  nothing  appeared,  that  in  the  time  of  his  original  right,  the  feuars  had  priri* 
lege  of  feal  and  divot ;  therefore  the  Lords  found  that  he  had  no  right  thereto,  albeit 
common  pasturage  doth  ordinarily  carry  therewith  feal  and  divot ;  yet  they  found 
that  it  was  a  several  servi-[2462]-tude,  separable  therefrom  either  by  consent  ca 
custom,  and  found  that  the  town  should  enjoy  their  head  rooms,  excluding  Haining 
therefrom.  Stair,  v.  1.  p.  624. 

*  Stair,  V.  1 ,  p.  523,  voce  Part  and  Pertinent. 
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No.  15.    [2481]  Robert  Johnston,  James  Beveridoe,  and  John  Gibb  v.  The  Duke 

of  Hamilton.    July  30,  1 768. 

Possession  of  an  uncultivated  commonty  by  pasturage  and  casting  feal  and  divot, 
upon  a  title  of  part  and  pertinent,  infers  a  right  of  common  property. 

The  barony  of  Kerse,  including  the  muirs  of  Reddingrig  and  Whitesiderig,  be- 
longed antiently  to  the  abbacy  of  Hol3nroodhouse.  Prior  to  1552,  several  farms  of 
this  barony  had  been  feued  out  by  the  abbacy,  with  part  and  pertinent.  In  that 
year,  the  remainder  were  feued  to  the  family  of  Hamilton,  who  having  afterwards 
acquired  the  superiority,  again  feued  out  some  of  them,  likewise  with  part  and 
pertinent. 

Robert  Johnston,  and  others,  held  their  rights  in  this  way,  partly  derived  from 
the  abbacy,  partly  from  the  family  of  Hamilton.  In  a  process  of  division  of  those 
muirs  at  their  instance,  it  appeared,  that  the  possessors  of  their  lands  had  immemori- 
ally  pastured  their  cattle,  and  cast  feal  and  divot  upon  the  muirs :  And  that  the  Duke, 
besides  possessing  in  the  same  way  by  his  tenants,  had  wrought  coal  in  the  commonty. 
The  question  came  to  be,  Whether  the  pursuers  had  a  right  of  servitude  or  common 
property  ? 

It  was  pleaded  for  the  Duke,  That  he  is  proprietor  of  these  muirs,  except  in  as  far  as 
hiB  light  is  limited  by  those  of  the  pursuers.  What  was  conveyed  to  them  as  part  and 
pertinent  can  only  be  kno¥m  from  their  possession ;  and,  as  [2482]  their  possession 
goes  no  farther  than  to  pasturage,  feal,  and  divot,  their  right  of  course  resolves  into 
a  servitude  for  these  purposes.  It  is  every  where  laid  down  in  our  law-books,  that 
a  servitude  of  pasturage,  feal,  and  divot,  may  be  acquired  by  prescription ;  but,  how 
can  this  be  done  but  by  possession  such  as  that  of  the  pursuers. 

It  is  a  rule  in  such  cases,  *'  that,  if  one  of  the  parties  has  exercised  all  the  acts 
of  property  of  which  the  subject  is  capable,  while  the  possession  of  the  other  has 
been  confined  to  particular  and  inferior  acts,  as  to  pasturage  only,  or  to  casting  feal 
and  divot,  the  first  is  to  be  deemed  sole  proprietor,  and  the  other  to  have  merely  a 
right  of  servitude  "  ;  Erskine,  b.  2,  tit.  6.  By  this  rule,  the  Duke's  having  wrought 
the  coal,  seems  decisive  in  his  favour.  Indeed,  in  the  case  of  common  property,  it 
seems  impossible  that  any  one  can  have  a  right  to  work  coal ;  for,  as  all  have  a  right, 
fro  indivisoy  to  each  part  of  the  common  subject,  no  one  can  exercise  his  property  in 
such  a  way  as  to  consume  the  subject. 

Answered  for  the  pursuers ;  A  right  of  servitude  over  the  property  of  another  is 
not  to  be  presumed.  Where  there  is  no  limitation  in  the  grant,  the  possession  of 
any  particular  subject,  as  part  and  pertinent  of  another,  must  be  attributed  to  a  title 
of  property,  provided  the  possession  has  been  such  as  is  consistent  with  the  idea  of  a 
right  property. 

The  meaning  of  the  rule  laid  down  by  Mr.  Erskine  is  this ;  that,  where  bne  has 
had  full  possession  of  the  subject,  and  the  possession  of  another  has  been  limited  to 
particular  acts  which  fall  short  of  the  common  and  ordinary  use  of  the  subject,  then 
the  last  is  presumed  to  have  only  a  right  of  servitude  ;  and  justly,  because  such  pos- 
session is  in  some  measure  inconsistent  with  the  idea  of  property.  But  the  subject 
in  question  being  wild  and  uncultivated,  and  no  part  of  it  having  ever  been  ploughed 
by  any  person  interested,  the  pursuers,  while  they  pastured  their  cattle  and  cast  feal 
and  divot  upon  it,  exercised  all  the  common  and  ordinary  acts  of  possession  incident 
to  property  of  that  kind.  That  being  the  case,  they  must  be  understood  to  have  a 
right  of  property ;  and  it  cannot  have  the  effect  to  deprive  them  of  this  right, 
either  that  they  themselves  have  not  exercised  it  in  every  possible  way  which  they 
might  have  done,  or  that  some  extraordinary  acts  of  possession  have  been  exercised 
by  others- 
It  does  not  foUow  from  this,  that  a  servitude  of  pasturage,  or  of  feal  and  divot, 
may  not  be  acquired  by  prescription  upon  a  clause  of  part  and  pertinent ;  for, 
wherever  the  acts  of  possession  have  been  so  limited  in  their  nature,  as  not  to 
amount  to  the  common  and  ordinary  use  of  the  subject,  there  the  right  will  be  con- 
strued to  be  a  servitude  only. 

The  Duke  likewise  contended,  That,  supposing  the  pursuers  should  be  undei^ 
stood  to  have  a  right  of  property,  yet  that  ought  to  be  with  exception  of  the  coal« 
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upon  this  ground,  that  their  rights  being  established  merely  by  possession,  thej  < 
not  acquire  a  right  to  the  coal,  which  they  never  possessed. 

[2483]  Answered  ;  Supposing  the  pursuers  were  here  founding  upon  a  prescri|i 
right,  they  would  notwithstanding  have  a  right  to  the  coal.     Where  one  has  acqu 
a  prescriptive  right  to  the  property  of  land,  he,  of  course,  acquires  a  right  to  the  ( 
and  all  minerals,  though  none  of  these  may  have  been  sought  for  during  the  cv 
of  the  prescription. 

But  the  pursuers  do  not  found  upon  a  prescriptive  right ;  their  rights 
a  vero  domino.    The  possession,  which  is  proved  to  have  been  immemorial,  and  ' 
of  course,  presumes  retro  to  the  date  of  the  original  grants,  is  only  founded  on,  i 
show  what  was  conveyed  by  those  grants.     This,  it  has  been  shown,  waa  a 
of  property,  which  must  also  imply  a  right  to  the  coal.     It  is  of  no  consequence  1 
the  family  of  Hamilton  have  wrought  coal.     Since  the  possession  of  the  pursuerB  1 
been  such  as  both  to  prove  and  preserve  a  right  of  property,  it  cannot  alter  the  i 
of  their  right,  that  another  havmg  interest  in  the  commonty  has  exercised  more  \ 
of  possession  than  they. 

"  The  Lords  found,  That  Robert  Johnston,  James  Beveridge,  and  John  G2 
and  their  predecessors  and  authors,  had  immemorially  possessed  the  said  muin  i 
part  and  pertinent  of  their  lands  ;  and  therefore  found,  that  they  had  a  right  of  con 
property  in  said  muirs,  and  were  entitled  to  a  share  in  the  division,  efieiring  to  1 
valued  rent  of  their  respective  lands.;  and  found,  that,  after  the  division,  they  shouUi] 
in  all  time  coming,  have  the  sole  and  exclusive  right  of  working  coal  within  the  ]hrilt\ 
of  the  shares  of  the  muir  to  be  set  oft  to  them  ;  and  that  the  Duke  should  have  i 
power  of  working  coal,  or  other  minerals  therein.". 

Act.  M*QuBEN.— -Alt.  Sir  A.  Ferguson. 

A.  R.  Fd,  Die,  v.  3,  p.  138.    Fac,  Col.  No.  80,  p.  142. 


No.  18.    [2486]  Hugh  Milligan  v.  Alexander  Barnhill.    February  8,  1782. 

Found,  that  a  brewhouse,  with  the  utensils,  of  which  the  half  had  been  sold  pro  in£^ 
viso,  was  such  a  subject,  as  that  the  action  de  communi  dividendo  was  applicable 
to  it.  No  person  can  be  compelled  to  remain  longer  in  communione  than  he 
chuses. 

Barnhill  was  proprietor  of  a  brewhouse,  with  the  brewing  utensils,  and  accessoiy 
subjects  ;  of  which  he  sold  one  half,  pro  indiviso,  to  Milligan,  who  accordingly  entem 
into  paf  tnership  with  him  in  that  trade. 

On  the  dissolution  of  the  co-partnery,  Milligan  raised  an  action  for  compelliiig 
Barnhill  to  comply  with  one  or  other  of  the  following  alternatives  ;  either  to  sell  t» 
him  at  a  certain  rate  his  own  share,  or  at  the  same  rate  to  purchase  his  share  ;  or  eke 
to  concur  in  exposing  the  whole  to  public  roup,  so  that  the  price  might  be  divided. 

Pleaded  for  the  defender,  No  man  can  lawfully  be  deprived  of  his  property  without 
his  consent  or  delict ;  nor  can  he  be  obliged  to  part  with  it,  though  full  value  should 
be  offered  to  him.  Only  the  public  benefit  of  the  community  could  render  such  as 
act  just  f  and  even  in  that  situation  it  must  be  enforced  by  a  special  interposition  ol . 
the  legislature.  Hence,  a  common  proprietor,  pro  indiviso,  is  not  to  be  compeOed 
either  to  sell  his  own  share,  or  to  purchase  that  of  another.  A  particular  statute, 
indeed,  has  authorised  the  division  of  commonties ;  but,  from  this  enactment,  tlie 
contrary  determination  of  the  common  law  with  respect  to  that  subject,  though  in 
its  nature  divisible,  is  apparent.  By  it  no  such  compulsatory  division  is  permitted ; 
except,  perhaps,  in  the  single  instance  of  joint  property  in  a  ship,  on  account  of  the 
peculiarly  hazardous  and  perishable  nature  of  that  interest. 

Pleaded  for  the  pursuer.  When  a  subject  is  in  itself  indivisible,  and  when  the  vat 
or  exercise  of  it,  as  in  the  present  case,  is  likewise  indivisible,  the  different  intereete 
of  joint  proprietors  can  only  be  rendered  effectual  by  the  methods  now  proposed. 
The  common  law,  therefore,  will  authorise  such  a  mode  of  separating  the  interests  <rf 
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larties.  If,  indeed,  the  subject  may  be  poBsessed  in  common,  or  prior  to  any  division, 
iboagk  with  less  advantage  than  after  a  separation,  it  does  not  seem  that,  at  common 
law,  this  can  be  enforced ;  and,  for  that  reason,  the  statute  1695  was  necessary  for 
knthorising  the  division  of  commonties.  But,  otherwise,  the  common  law  would  have 
Bven  a  sufficient  sanction  ;  as  is  laid  down  both  by  Lord  Stair,  b.  1,  tit.  7,  §  15,  and  by 
U>rd  Bankton,  b.  1,  tit.  8,  §  40  :  For  when  the  last-mentioned  author  takes  notice  of 
Ak£  case  of  ships,  it  is  as  an  example  of  this  general  rule  ;  not,  according  to  the  defender's 
riiwervation,  as  an  exception  from  a  supposed  contrary  one.  The  same  principle 
obtained  in  the  Roman  law;  1.  55,  ff.  De  famil,  erciscund;  1.  1,  3,  Cod,  Comm.  divid,  ; 
foet,  ad  tit.  ff,  De  jam,  ercUc,  No.  2. 

[2487]  ^^  the  action  pro  socio,  had  the  division  now  claimed  been  sued  for  in  that 
process,  the  defender  would  have  had  no  plea. 

Observed  on  the  Bench,  No  person,  in  such  a  case  as  the  present,  is  to  be  com- 
pelled to  remain  longer  in  communione  than  he  chuses.  Long  before  the  act  1695, 
liie  brief  of  division  was  known  respecting  property  in  lands.  That  statute,  with  a 
iew  to  the  inoiprovement  of  agriculture,  refers  to  the  peculiar  nature  of  commonties, 
and  does  not  relate  to  common  property  in  general.  With  regard  to  this,  as  in  the 
case  of  heiis  portioners,  such  remedies  as  those  here  proposed,  must  always  have  been 
competent. 

This  case  was  reported  by  Lord  Kames  ;  and  afterwards,  on  a  hearing  in  presence. 

"  The  Lords  repelled  the  defence."    See  Common  Interest. 

Act.  Maclaurin. — Alt.  Wight. — Clerk,  Menzies. 
S.  Fd.  Die.  V.  3,  p.  139.     Fac.  Gd.  No.  30,  p.  51. 


No.  3.    [2496]  The  Archbishop  of  St.  Andrews  v.  The  Magistrates  of  Glasgow. 

November  24, 1685. 

A  burgh  attempted  reduction  of  a  deed  of  their  Magistrates,  alleging  a  burgh  was  on 
the  footing  of  a  minor.  This  found  irrelevant,  but  action  reserved  against  the 
Magistrates. 

The  Archbishop  of  St.  Andrews  having  charged  the  Magistrates  of  Glasgow,  upon 
a  bond  of  20,000  merks,  granted  to  him  when  he  was  Archbishop  of  Glasgow,  by 
their  predecessors  Magistrates ;  they  suspended,  upon  these  reasons,  Imo,  It  was 
acknowledged  that  the  bond  was  granted  for  a  tack  of  the  teinds  of  Glasgow  ;  and 
the  town  heing  minors,  they  ought  to  be  reponed,  in  so  far  as  they  were  prejudged 
and  leased  by  the  deed  of  the  Magistrates  ;  and  that,  true  it  was,  they  were  prejudged 
by  the  granting  of  this  bond,  because  the  teinds  set  were  not  of  an  adequate  value 
to  the  sum  contained  in  the  bond  ;  2do,  That  the  tack  was  no  sufficient  security, 
it  being  set  by  the  bishop,  by  way  of  anticipation,  before  the  expiring  of  the  old  tack  : 
As  also,  that  the  entry  of  the  tack  was  coUatum  in  indebitum  tempuSy  viz.  at  Michaelmas 
1684;  whereas  the  present  bishop's  conge  de  Eslire  came  down  before  that  time, 
80  that  the  charger  was  no  more  bishop  there.  It  was  answered  for  the  bishop,  That 
there  was  no  lesion  in  the  tack,  being  of  a  far  greater  value  than  the  sum  in  the  bond. 
But,  2do,  It  was  not  relevant,  the  transaction  being  betwixt  hina  and  the  Magistrates, 
who  were  majores  d  scientes,  and  denied  that  the  town  was  in  the  case  of  minors. 
And,  3tio,  That  the  nullities  of  the  tack  were  not  competent  to  be  proponed  by  the 
Maptrates,  there  being  no  eviction  or  distress,  and  that  they  could  not  quarrel 
their  own  right. — The  Lords  repelled  the  first  reason,  reserving  action  to  them 
against  the  Magistrates  for  the  time  ;  they  repelled  likewise  the  second  reason,  the 
tack  not  being  yet  quarrelled  nor  reduced  :  And  also,  in  regard  they  would  not  allow 
them  to  quarrel  their  own  tack. 

Fol.  Die.  V.  1,  p.  156.     Pres.  Falconer,  No.  104,  p.  73, 
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No.  4.    The  Magistrates  of  Edinburgh  v.  John  Patbrson.    February  1,  1690. 

Magistrates  had  granted  a  tack  for  two  19  years.    This  was  contrary  to  act  36th  Pa 
1491.     But  there  had  been  a  practice  of  obtaining  the  consent  of  the  Convent" 
of  Burghs  to  such  tacks,  which  it  was  said  validated  them.    The  Court,  m\ 
reduction,  aUowed,  before  answer,  a  proof  of  the  custom.    The  pursuer  had  1 
wise  alleged,  that  the  subject  was  let  at  an  under-value.     A  proof  of  the  va 
was  ordered. 

Arbruchell  reported  the  Magistrates  of  Edinburgh  v.  John  Paterson,  for  rednct 
of  a  feu,  granted  to  him  by  the  Town  in  1684,  of  a  piece  of  [2497]  ground  in  the  In 
of  Leith,  whereon  he  has  built  sundry  houses,  and  pays  five  merks  of  yearly  feu-dnt 
besides  stent  and  excise  ;  as  also,  for  reduction  of  a  tack  then  set  to  him,  of 
links,  for  two  19  years,  for  300  merks  by  year.  The  reasons  of  reduction  were,  li 
The  tack  is  ipso  jure  null,  for  it  wants  the  act  of  Council,  its  warrant.  2do,  By ' 
36th  act  of  Parliament  1491,  the  royal  burghs  may  not  set  tacks  longer  than  th 
years  of  any  part  of  their  common  good,  or  town  rents,  without  they  be  ratified  i 
appro ven  by  the  convention  of  burghs.  3tio,  It  is  set  with  evident  lesion,  for 
links  are  worth  900  merks  yearly ;  and,  at  a  roup,  Archibald  Johnston  bade 
merks  for  them,  and  yet  Paterson,  the  defender,  has  them  for  300.  Answered  to  th«| 
1st,  The  warrant  is  standing  in  the  town's  books,  and  by  a  diligence  he  will  recov« 
it  from  their  clerk.  To  the  2nd,  The  act  of  Parliament  is  in  desuetude  ;  and  thou  * 
acts  of  convention  are  produced,  ratif3dng  such  tacks,  yet  they  are  ancient  and  < 
an  old  date,  and  every  day  the  Town  Council  of  Edinburgh  are  setting  tacks  for  longerl 
space  than  three  years,  as  the  shops  about  St.  Giles's  church,  the  burgh-loch,  &c,l 
To  the  3d,  Johnston's  offer  was  but  in  emtdationem,  and  when  he  was  put  to  it  he  I 
resiled  ;  so  it  was  just  the  defender  should  have  the  benefit  of  the  first  tack,  especiali^l 
seeing,  at  the  ish  of  the  tack,  the  town  were  to  have  the  houses  he  had  built ;  and  tf  I 
they  were  not  satisfied,  he  was  content  to  renounce,  on  their  refunding  his  expensesl 
and  meliorations.  Replied,  A  two  19  years'  tack  was  species  alienationis^  which  shouUl 
not  be  allowed  to  administrators,  who  are  but  as  tutors  and  curators  to  the  burgh;! 
and  esto  Johnston  resiled  from  his  offer,  it  was  a  malversation  in  the  Magistratetl 
to  set  it  cheaper  than  the  roup.  Some  of  the  Lords  were  for  trying  the  value  of  the! 
links  before  answer,  that  if  there  was  a  great  disproportion  between  his  tack-duty,! 
and  what  it  might  really  give  at  that  time,  the  Lords  might  cognosce  if  there  was  I 
lesion.  But  the  plurality  repelled  the  reasons  of  reduction,  and  sustained  both  thel 
feu  and  tack. 

The  Lords  afterwards  allowed  the  value  of  the  links  to  be  tried  before  answer,  and  | 
the  custom  of  the  convention  of  burghs  ratifying  tacks. 

,  Fd,  Die,  V.  1,  p.  156.     FountainhaUy  v.  1,  p.  8ia 


No.  7.      [2499]  Ross  V,  The  Magistrates  of  Tayne.     February  13,  1711. 

By  statute,  magistrates  who  grant  bonds  virtute  officii  without  the  warrant  of  a  previous  \ 
act  of  council,  are  bound  to  relieve  the  town,  without  prejudice  to  the  right  oi  ■ 
the  creditor.  A  bond  by  magistrates  to  the  provost,  without  the  warrant,  found  \ 
not  actionable,  until  proof  shown  of  the  onerous  cause. 

Walter  Ross  being  provost  in  1694,  he  gets  a  bond  from  them  for  £602  Scots. 
Elisabeth  Ross  his  daughter  confirms  this  sum,  and  with  concourse  of  her  husband, 
pursues  the  present  magistrates  for  pa3nnent.  Alleged,  Imo,  The  bond  is  null, 
because  not  only  by  acts  of  the  convention  of  the  royal  burghs,  but  ako  by  the  28th 
act  of  Parliament  1693,  all  things  relating  to  the  alienation  of  their  common  good, 
or  contracting  debts  (which  may  be  a  ground  to  affect  them  by  diligence),  must  be 
done  in  a  full  convention  of  the  town  council,  both  ordinary  and  extraordinary,  with 
their  deacons  of  crafts,  and  a  previous  act  made,  bearing  the  causes  and  uses  for 
which  it  is  borrowed  ;  but  so  it  is,  this  bond  is  not  signed  by  the  whole  council  in  a 
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nil  convention ;  nor  is  there  any  previous  warrant ;  and  which  is  the  more  necessary, 
hat  it  was  done  in  favours  of  one  who  was  actually  provost  and  chief  magistrate 
(t  the  time.  Answered,  This  bond  is  signed  by  nine  of  the  town  council,  which  is  the 
ihtrality,  the  whole  consisting  but  of  fifteen  ;  and  the  certification  of  the  act  of  Parlia- 
Bent  is  not  the  nullity  of  the  deed,  but  that  the  subscribers  shall  be  personally  liable 
or  the  debt  themselves,  but  prejudice  of  the  creditor's  right.  Alleged,  2do,  This 
Kmd  is  still  null ;  for  the  narrative  and  the  obligatory  part  are  wholly  discrepant 
lad  contradictory.  The  narrative  bears,  that  the  town  was  owing  700  merks  to  one 
Sew  Bayne,  whose  right  Provost  Ross  had  acquired  ;  and  yet  the  bond  is  granted 
br  £602,  being  200  merks  more.  Answered,  This  is  a  pure  mistake  in  the  writer, 
ij  not  mentioning  the  annualrents,  which  truly  made  up  the  £602.  Alleged  3tio,  We 
ivst  have  compensation ;  for  the  Provost,  while  [2600]  ^^  office,  intromitted  with 
•ore  of  the  town's  money  than  this  came  to  ;  and  craved  a  diligence  to  prove  this^ 
naflon,  being  in  facto.  Answered,  Ought  to  be  repelled,  as  not  instantly  verified, 
18  the  act  of  Parliament,  1592,  requires.  Replied,  This  does  not  hold  in  administra- 
tors ;  as  for  instance,  tutors  and  curators  cannot  pursue  their  pupils  for  any  debt 
Mring  them  till  they  count ;  so  no  more  can  a  magistrate  ante  redditoi  rationes : 
md  though,  in  lar^  burghs,  the  town- treasurer  intromits,  yet  in  petty  burghs,  the 
poYOst  is  the  main  adn^nistrator,  manager,  and  intromitter.  The  Lords  thought 
there  was  a  great  difference  betwixt  a  bond  granted  by  a  town  to  an  extraneous  person, 
ind  to  one  actually  in  office  at  the  time,  who  should  have  been  more  exact  in  seeing 
tiie  same  legally  done ;  and  therefore  found  the  Provost's  daughter,  now  pursuer, 
most  yet  prove  the  onerous  cause  of  contracting  that  debt,  and  that  it  was  in  rem 
mnumy  and  converted  to  the  town's  utility  and  profit :  For  law  had  restrained  them 
torn  gratifying  their  magistrates  by  unnecessary  donations  beyond  their  expenses 
in  managing  their  business ;  otherwise  it  might  encourage  them  to  mispend  the 
town's  common  good  in  taverns,  or  other  extravagant  compliments :  And  thought 
diat  the  certification  of  the  act  of  ParHament,  reaching  the  granters  of  such  bonds 
more  than  the  receivers,  took  not  place  here  ;  because  he  was  upon  the  matter  one 
of  the  granters  himself,  being  provost  at  the  time,  and  so  both  debtor  and  creditor  ; 
and  the  onerous  cause  behoved  to  be  instructed  :  And  were  of  opinion,  if  he  had  any 
intromission  with  the  town's  common  good,  the  same  might  be  taken  in  here,  to 
ionnd  a  compensation,  and  would  not  put  the  town  to  seek  it  by  way  of  action.  For 
quod  siatim  fotest  liquidari  jmto  jam  liqutdo  habetur, 

Fol,  Die,  V.  1,  p.  156.     Fountainhall,  v.  2,  p.  636. 


No.  8.   [2501]  M'Ghie  and  Others  v.  Magistrates  and  Town  Council  of  Edinburgh. 

December  16,  1735. 

In  a  reduction  of  a  tack  of  the  town's  impost  duty,  set  by  the  magistrates  or  town 
council  of  Edinburgh,  upon  this  ground,  that  it  was  for  an  undervalue  without  a  public 
roup ;  the  Lords  found,  that  the  magistrates  were  not  obliged  to  set  the  tack  by  way 
of  public  roup  ;  and  found,  that  the  tacksmen  having  taken  the  tack  from  the  magis- 
trates, who  had  power  to  set  the  same  to  them,  the  reasons  of  reduction  were  not 
relevant  against  them,  and  therefore  repelled  the  same,  and  assoilzied  the  tacksmen  ; 
leserving  to  the  pursuer  to  insist  against  the  magistrates  for  maladministration 
as  accords.  Fol.  Die.  v.  1,  p.  156. 


^'o.l3.     [2509]  L.  Drumlanrio  v.  Bailies  of  Hawick.    January  15, 1624. 

Magistrates  of  a  burgh  against  whom  a  decree  is  taken  as  representing  the  town, 
cease  to  be  liable  after  expiring  of  their  office,  but  diligence  may  be  foUowed  forth 
against  the  succeeding  magistrates,  the  same  way  as  if  the  decree  had  been  taken 
personally  against  them. 

The  Laird  of  Drumlanrig  having  obtained  decreet  before  the  Secret  Council  v.. 
the  Bailies  of  Hawick,  then  being  in  office,  and  the  clerk,  decerning  them  as  having 
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no  right  by  virtue  of  their  infeftment,  to  impose  any  taxes  upon  their  neiglil 
by  their  acts  of  court,  to  desist  from  doing  of  the  same  in  time  coming ;   and 
decreet  being  transferred  in  the  Laird  of  Drumlanrig's  person,  as  succeeding  to  1 
right,  who  recovered  the  sentence  ;   charges  the  Bailies,  against  whom  the  de~ 
was  first  given,  after  the  expiring  of  their  office,  and  after  that  new  Bailies  were  ]>I 
and  their  clerk,  to  obey  the  decreet,  which  was  suspended.     In  the  discuBsing 
the  which  suspension,  The  Lords  found,  that  the  said  decreet  of  Secret  Con 
might  have  execution,  seeing  the  same  was  transferred  as  said  is,  by  letters  of  bor 
and  summary  charges,  without  any  other  transferring,  or  longer  process  against 
Bailies,  and  next  succeeding  magistrates,  or  any  others  bearing  office  before 
they  being  an  university,  and  the  first  sentence  being  given  against  the  defei 
therein  as  Bailies  ;  for  albeit  their  office  ceased  by  the  new  yearly  election,  vrher 
they  could  not  be  further  charged  as  representing  the  body  of  the  town,  yet  it 
not  reason  that  the  execution  and  force  of  their  sentence  should  be  frustrated  ; 
the  Lords  found  the  succeeding  magistrates  stand  subject  to  obey  the  same,  and  i 
the  said  sentence  ought  also  to  have  execution  against  the  same  personB  agaii 
whom  it  was  first  given  or  transferred,  ad  hunc  effectum,  viz.  to  cause  themselves  r 
and  obey  the  sentence,  but  not  to  take  the  burden  for  the  body  of  the  town  ; 
also  found,  that  the  clerk  was  not  a  member,  to  be  repute  of  the  council,  or  as  a  ni« 
trate,  against  whom  any  charges  could  be  execute  upon  such  decreets  given  ; 
the  magistrates  ;   and  therefore  suspended  the  letters  and  charges  executed 
him  ;  and  in  respect  the  said  decreet  was  given  by  the  Lords  of  Secret  Council  aga 
the  party  then  compearing ;    the  Lords  of  Session  would  not  discuss  the  nul 
alleged  against  the  same  by  way  of  8U8-[2510]-p®n8ioJi»  viz.  that  it  was  given  by  1 
Lords  Secret  Council,  who  were  not  j  udges  competent  thereto.   See  Summar  DiugkkcBc-; 

Clerk,  Scott. 

Fd,  2>ic.  V.  1,  p.  157.    Durie,  p.  97. 


No.  20.    [2515]  Provost  and  Magistrates  of  Glasgow  «.  John  Barns,  late  Provost 

there.     March  3, 1685. 

Magistrates  cannot  alienate  the  common  good  gratuitously. 

In  a  pursuit  at  the  instance  of  the  Magistrates  of  Glasgow  v.  John  Bams,  their  late 
Provost,  for  payment  of  £1700  he  was  owing  to  the  town  per  bond. 

Alleged  for  the  defender,  Imo,  He  is  discharged  of  the  said  bond  by  an  act  of 
Council,  and  par  in  parem  non  habet  imperium  ;  2do,  The  discharge  was  granted  for 
the  onerous  cause  of  good  services  done  to  the  town  ;  and  it  is  ordinary  to  gratify  the 
good  services  of  Magistrates. 

Answered,  Magistrates  are  but  administrators  of  the  town's  common  good,  and 
cannot,  more  than  curators,  gift  away  any  part  on't  gratuitously  ;  and  if  there  be  any 
such  custom,  it  is  but  vetustas  erroris. 

The  Lords  decerned  against  the  Provost. 

Fd,  Die,  V.  1,  p.  157.    Harcarse  (Magistrates),  No.  683,  p.  193. 


No.  24.      [2525]  M*Dowal  of  Castlesemple  v.  Magistrates  of  Glasgow. 

November  18, 1768. 

The  magistrates  of  a  burgh  have  a  power  to  alienate  the  town's  property. 

In  the  year  1668,  the  Magistrates  and  Town' Council  of  Glasgow  purchased  the 
lands  of  Provan,  and  were  infeft  holding  of  the  crown.     The  charter  contains  a  clause, 
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omexing  and  incorporating  the  said  lands  into  the  burgh  of  Glasgow,  to  remain  in- 
iqiarably  therewith  in  all  time  coming.  These  lands  were  all  feued  out  from  time 
'0  time  ;  and  at  last  the  town  being  oppressed  with  debt,  sold  the  whole  feu-duties 
io  M'Dowal  of  Castlesemple,  at  a  price  above  40  years  purchase.  The  purchaser, 
Imbtful  of  his  title,  brought  the  cause  into  the  Court  of  Session  by  suspension,  in- 
jbting  that  magistrates  and  a  town  council  have  no  power  to  alien  the  common 
tood  of  their  town.  And  in  particular,  that  the  Magistrates  and  Town  Council  of 
Baagow,  stand  prohibited  by  the  charter  above  mentioned  to  alien  the  estate  of 
Ekovan. 

With  respect  to  the  first  point,  a  royal  burgh  is  a  legal  corporation  that  can  buy 
md  sell  land.  The  common  good  is  the  property  of  the  burgh  ;  and  was  so  from  the 
beginning,  even  when  the  property  of  other  feudal  holdings  remained  with  the  superior, 
vd  the  vassal  had  only  the  usufruct.  A  charter  to  a  corporation,  perpetual  sua 
Wvra,  transfers  the  property  entire  :  A  charter  to  a  family  transferred  only  the 
mfract ;  because  originally  upon  extinction  of  the  family  the  superior's  property 
became  unlimited.  And  that  the  full  property  belongs  to  the  town,  is  vouched ; 
br  the  royal  burghs  have  all  along  been  in  the  use  of  granting  feus,  which  an  uaufrudu- 
rnius  cannot  do.  And  their  power  of  contracting  debt,  which  is  acknowledged  by 
itetute,  implies  power  to  alien.  It  was  never  doubted  that  a  town's  common  good 
eta  be  adjudged  for  debt  due  by  the  town  ;  and  it  would  be  singular  indeed  if  legal 
fi^ence  could  not  be  prevented  by  selling  land  to  the  creditor.  It  is  true  that  magis- 
Intes  who  act  for  the  town,  are  in  the  common  case  of  tutors,  curators,  or  other 
idministrators :  They  are  trustees  only ;  and  if  they  betray  their  trust,  they  are 
mbjected  to  the  controul  of  a  court  of  law ;  and  to  that  controul  they  cheerfully 
Aibmit. 

As  to  the  particular  objection  with  respect  to  the  lands  of  Provan,  we  are  to  con- 
sider whether  the  annexing  clause  be  the  deed  of  the  King  granting  the  charter,  or  of 
tlie  magistrates.  In  an  original  grant  of  land,  it  would  be  held  the  deed  of  the  superior ; 
which  the  town,  accepting  the  grant  upon  that  condition,  is  bound  to  submit  to. 
Bat  in  the  present  case,  it  was  a  charter  of  resignation  only,  which  the  superior  could 
not  limit.  Therefore  it  was  a  limitation  proceeding  from  the  town  itself ;  and  as  no 
obligation  is  created  by  it  to  any  third  party,  it  is  no  more  but  a  resolution,  which  is 
alterable  at  pleasure. 

The  Magistrates  did  not  pretend  that  they  were  subject  to  no  controul  in  alienating 
the  town's  property.  They  were  willing  and  desirous  to  justify  their  proceedings  to 
the  Court  of  Session,  by  showing  that  the  sale  in  question  was  beneficial  to  the  town, 
and  were  willing  at  the  sight  of  the  Ordinary  to  apply  the  price  for  payment  of  debt. 

0526]  ''  The  Lords  having  advised  the  memorials,  and  additional  memorials,  and 
having  heard  parties,  they  found,  That  the  lands  of  Provan,  purchased  by  the  town 
in  1668,  are  alienable  by  the  Magistrates  and  Town  Council ;  and  remitted  to  the 
Ordinary  to  see  the  price  applied  for  payment  of  debts." 

Fd,  Die,  V.  3,  p.  140.     Sd.  Dec.  No.  263,  p.  336. 


No.  25.  [2627]  Magistrates  and  Town  Council  of  the  Burgh  of  Pittbnweem  v. 
Robert  and  William  Alexanders,  Thomas  Martin,  and  Others.  July  15, 
1774. 

A  bond  granted  by  magistrates  in  office,  for  a  sum  to  defray  the  expense  of  their  own 
defence  against  a  complaint  upon  the  head  of  bribery  and  corruption  (in  which 
the  complainers  prevailed)  to  the  person  employed  by  them  to  conduct  that 
defence,  and  by  him  assigned  to  the  person  whose  political  agent  he  was,  and 
where  the  principal  was  in  the  knowledge  of  corrupt  stipulations  made  on  his 
behalf  with  those  magistrates,  on  which  the  complaint  was  founded,  was  found 
not  binding  as  a  debt  upon  the  burgh. 

Upon  the  death  of  Sir  Harry  Erskine,  Baronet,  previous  to  Michaelmas  1765, 
a  competition  arose  for  the  district  of  burghs,  of  which  Pittenweem  is  one,  Sir  John 
mor.  I.  11* 
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Anstruther,  Baronet,  and  Mr.  Robert  Alexander,  assisted  by  his  brother  and  paitui 
William,  having  severally  declared  themselves  candidates  to  represent  that  distnl 
in  Parliament ;  on  which  occasion,  John  Borth wick,  merchant  in  Edinburgh,  w( 
constituted  by  Messrs.  Alexanders  their  political  agent  for  the  burgh  of  Pittenweeou 

The  election  of  Magistrates  and  Council  in  the  Burgh  of  Pittenweem,  at  Michaebii 
1765,  being  ovec,  a  complaint  was  brought  before  this  Court,  upon  the  statute  Itt 
of  his  late  Majesty,  and  also  an  ordinary  action  of  reduction  at  common  law,  at  Ai 
instance  of  Peter  Ramsay  and  Andrew  Wilson,  constituent  members  of  the  Michadl 
mas  meeting,  and  certain  other  burgesses  and  inhabitants,  concluding  to  void  tU 
election,  upon  the  ground  of  bribery  and  corruption  practised  on  the  council  by  Me 
Alexander  and  their  agents  ;  and,  in  particular,  that  these  gentlemen  had  entered  lull 
a  formal  agreement  with  Bailie  Martin,  the  eldest  magistrate,  for  himself,  aod  li 
authorised  by  his  brethren  of  the  magistracy  and  council,  to  pay  ofi  the  debt  of  ffti 
burgh,  amounting  to  about  £400,  besides  other  stipulations  ;  and  that,  on  the  ote 
hand,  Bailie  Martin  engaged,  in  behalf  of  his  brethren,  that  the  council  should  W 
modelled  according  to  Mr.  Alexander's  pleasure  at  the  ensuing  election,  and  tM 
they  should  support  the  interest  of  Robert  Alexander,  who  was  the  real  candidal 
and  vote  for  him  to  be  their  representative  in  Parliament. 

After  the  summons  was  executed,  the  magistracy  and  council,  called  as  defendeo^ 
assembled  themselves,  and  resolved,  by  a  majority  of  votes,  to  defend  against  tk 
same,  though  Peter  Ramsay  for  himself,  and  all  such  as  should  adhere  to  him,  po^ 
tested  that  there  should  be  no  defence  ;  and  they  chose  the  foresaid  John  Borthwick 
for  their  agent,  by  an  act  of  council  9th  December  1765,  impowering  him  to  chow' 
advocates  to  defend  the  town  in  the  above  [2528]  processes,  and,  if  thought  neoo* ; 
sary,  to  appeal  to  the  Parliament  for  redress  ;  and  the  Bailies  and  Treasurer  to  grre  I 
security  to  such  as  shall  advance  money  for  the  above  purpose,  and  for  defending 
themselves  and  the  town  council. 

Peter  Ramsay  protested  against  borrowing  any  money,  on  the  town's  crediti 
to  defend  in  the  aforesaid  process. 

Pending  the  said  process,  to  which  there  was  superadded  a  complaint  agaimt 
the  election  1766,  the  answers  whereto  were  in  the  name  of  both  the  Messrs.  Alexanden, 
as  parties  to  the  cause,  and  other  members  of  council,  an  act  of  council  was  made  in 
October  1766,  purporting,  that  there  was  laid  before  the  council  an  accomptduct» 
John  Borthwick,  agent  appointed  by  the  magistrates  and  town  council  of  this  hurgli 
on  the  9th  December  last,  being  the  expense  laid  out  by  him  hitherto,  in  defending 
against  the  reduction  and  complaint,  &c.,  which  accompt  the  council  had  examined, 
and  find  the  amount  to  be  £477,  10s.  4d.  Sterling,  and  that  the  same  is  a  juBt  debt 
affecting  the  community  and  common  good  of  the  burgh  ;  and,  in  respect  the  town 
has  not  ready  money  to  pay  the  said  accompt  immediately,  the  magistrates  and 
council  unanimously  impowered  Thomas  Martin,  &c.,  three  of  the  present  hailies, 
James  Martin,  the  present  treasurer,  and  Alexander  Hamilton,  one  of  the  prewnt 
councillors  of  the  burgh,  to  grant  a  bond  in  common  form,  binding  themselves  and 
their  successors  in  office,  and  the  community  of  the  said  burgh,  and  common  good 
thereof,  to  pay  the  said  sum  to  Borthwick,  his  heirs  or  assignees,  against  Candlemtf 
then  next,  and  interest  from  this  date.  And,  in  consequence  of  this  act  of  council, 
Bailie  Martin,  &c.,  did  execute  a  bond  to  Borthwick  in  the  above  terms,  16th  October 
1766. 

The  bond  was  conveyed  by  Borthwick  to  Mr.  Robert  Alexander,  by  assignation, 
bearing  date  the  11th  November  1766,  upon  the  narrative,  that  Mr.  Alexander  had 
then  instantly  made  payment  to  him  of  a  certain  sum  of  money  equal  to  the  BWi 
thereby  assigned. 

The  cause  having  at  length  come  to  be  advised,  the  Court  "  found  the  complaint 
competent  and  relevant ;  and  found,  that  the  election  of  the  magistrates  and  council 
of  the  burgh  of  Pittenweem,  made  by  the  respondents  on  the  10th  September  17€6. 
was  brought  about  by  means  of  bribery  and  corruption,  and  therefore  found  tlie 
same  null  and  void,  and  reduced,"  &c.  And,  with  regard  to  the  other  compW^t 
respecting  the  election  1766,  the  Court,  of  same  date,  pronounced  another  inter- 
locutor, sustaining  the  reasons  of  reduction  of  that  election  ;  which  judgments  were 
both  affirmed  in  the  House  of  Lords. 

Upon  application  to  the  King,  in  Council,  warrant  was  granted  for  electing « 
new  magistracy  and  council  by  a  poll  of  the  heritors  and  resident  burgesses  :  Accord- 
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inglj,  an  election  was  made  in  this  manner  ;  and  this  new  magistracy  insisted  in  the 
present  action  against  Mr.  Borthwick,  Messrs.  Alexanders,  Mr.  Martin,  and  the  other 
subscribers,  concluding  for  reduction  of  said  bond,  and  the  acts  of  council  in  virtue 
of  which  it  was  granted. 

[2529]  The  pursuers  laid  their  challenge,  first,  upon  the  circumstances  of  the 
case,  and  the  very  consequence  in  point  of  precedent,  if  it  shall  be  understood  hence- 
forth to  be  a  rule,  that  a  corrupted  set  of  magistracy,  in  connivance  with  the  cor- 
rupters, may  defend  every  challenge,  and  maintain  themselves  in  possession,  right 
or  wrong,  at  the  expense  of  the  burgh.  2dly,  That  even  if  Mr.  Robert  Alexander 
could  be  considered  as  a  third  party,  unconnected  with  the  burgh,  the  power  of 
magistrates  to  borrow  money,  or  to  lay  it  out  for  the  community,  of  which  they  are 
no  more  than  administrators,  is  limited  by  the  nature  of  the  thing,  and  by  express 
statute,  act  28th  Parliament  1693. 

At  advising  the  cause,  the  two  points  stirred  were,  Imo,  Whether  it  was  proved 
that  Robert  Alexander  was  in  the  knowledge  of  the  stipulation  that  was  made  on 
his  behalf  ?  And,  2do,  Supposing  that  he  was  in  the  knowledge  of  it,  whether  that 
was  sufficient  in  law  to  reduce  the  bond  ? 

The  Court  were  satisfied  upon  the  first  point,  that  there  was  no  full  evidence  of 
Mr.  Alexander's  being  in  the  knowledge  of  the  said  stipulation,  and  likewise  of  the 
conclusions  against  the  signers  of  the  bond,  when  he  advanced  the  money,  for  the 
special  purpose  of  defending  them,  and  not  the  burgh  ;  and,  upon  all  these  grounds, 

"  Found,  That  the  community  was  not  liable  for  the  contents  of  the  bond  in 
question,  and  reduced  the  same,  so  far  as  relates  to  the  community  ;  and  found  the 
defenders  liable  in  full  expenses ;  reserving  to  Robert  Alexander  action  against  the 
signers  of  said  bond,  and  to  them  their  defences,  as  accords." 

Act.  Ilay  Campbell. — Alt.  M'Laurin. — Clerk,  Gibson. 

Fol.  Die.  V.  3,  p.  140.     Fac,  Col.  No..  127,  p.  339. 


No.  7.    [2550]  Sir  William  Maxwell  of  Monreith  v.  Creditors  of  Sir  Godfrey 
M'CuLLOCH.     November  15,  1738. 

Found,  that  a  creditor  in  more  debts  than  one,  has  the  option  to  use  either  he  chuses, 

in  compensation. 

In  a  question  of  compensation  and  recompensation,  the  Lords  abstracted  from 
the  specialties  that  were  pleaded  in  the  case  ;  and  the  dispute  turned  upon  the  general 
point.  Whether  compensation  was  the  operation  of  the  law  or  of  the  Judge  ?  Some 
of  the  Lords  were  for  the  first,  that  it  operated  ipso  jure,  eo  ipso,  that  the  parties 
became  mutual  creditors  ;  and  appealed  to  Stair,  who  lays  down  the  rules  for  com- 
pensation and  recompensation,  as  received  with  us,  from  the  civil  law.  Others 
maintained,  that  compensation  had  no  effect  till  it  was  proponed  and  applied  by  the 
Judge ;  that  when  compensation  is  sustained,  our  law,  upon  principles  of  equity, 
gives  it  an  operation  retro  to  stop  the  course  of  annualrent,  and  in  that  sense  only 
is  the  common  maxim  to  be  understood,  that  compensation  operates  retro  et  ipso 
jure.  Upon  these  principles,  it  was  urged  to  be  optional  to  the  party  to  propone  it 
or  not,  or  to  propone  it  upon  one  or  other  debt ;  and  supposing  one  debt  better  secured 
than  another,  why  should  he  not  be  entitled  to  compense  upon  the  debt  least  secure  ? 
The  vote  was  stated  in  these  precise  words,  "  Whether,  to  the  party  creditor  in  more 
debts,  it  was  optional  which  of  them  to  make  use  of  by  way  of  compensation  ?  "  and 
it  carried  in  the  affirmative.  Fol.  Die.  v.  4,  p.  158. 

*ii*  Kilkerran  observes  the  same  case  thus  : 

It  had  been  generally  held,  that  how  soon  parties  became  mutual  creditors,  com- 
pensation did  that  moment  take  place  refro  et  ipso  jure  ;  in  other  words,  that  it  was 
the  operation  of  the  law  :  And  such  had  been  Lord  Stair's  notion  of  it,  appears  from 
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his  having  laid  down  the  rules  for  compensation  and  recompensation  as  received  inik 
us  from  the  civil  law. 

But,  upon  a  more  mature  consideration  of  the  nature  of  compensation,  and 
reason  of  the  thing,  in  this  case,  a  very  different  notion  prevailed ;  namely,  tlM| 
compensation  is  not  the  operation  of  the  law,  but  of  the  Judge  ;  and  that  it  has  i| 
effect  till  it  is  applied  by  the  Judge  :  That  it  is  true,  when  it  is  applied,  the  law,  ii|M^ 
principles  of  equity,  gives  it  effect  retro  to  stop  the  course  of  annualrent ;  and  tfaai{j 
in  that  sense  only,  is  the  common  maxim  to  be  understood,  thatcompen-[2551]-8a1'*  ' 
operates  retro  et  ipso  jure  ;  and  this  being  so,  that  it  is  optional  to  the  party  to  p] 
it  or  not,  or,  if  he  be  creditor  in  more  debts,  to  plead  it  on  which  of  them  he  pleases 
And  that,  as  this  was  agreeable  to  principles,  it  was  just  in  the  reason  of  the  thiag: 
for,  where  one  lends  his  money  to  his  creditor,  and  for  which  the  creditor,  in  place 
applying  it  in  payment,  has  agreed  to  give  his  bond  for  it,  why  should  the  law 
it  out  of  his  power  to  pay  what  he  owes,  and  continue  his  money  so  lent  in  his  for 
creditor's  hand,  where  he  thinks  it  a  good  security  ?  Or,  where  one  is  creditor 
more  debts,  why  should  he  not  have  it  in  his  power  to  compensate  upon  the  d( 
which  is  least  secure  ? 

And,  accordingly,  in  this  case,  where  the  last  happened  to  be  the  point  in  dispute^ 
the  abstract  point  was  determined,  that  a  party,  creditor  in  more  debts,  has  it  in  \m 
option  which  of  them  he  shall  make  use  of  by  way  of  compensation. 

KUkerran  (Compensation),  No.  I,  p.  ISS. 


No.  23.  [2566]  John  Seton  v.  .    November  22, 1683. 

In  a  pursuit  on  a  liquid  bond,  compensation  was  pleaded  on  a  charter  party  betviit  \ 
the  pursuer  and  the  defender's  husband.    The  Lords  decerned  for  payment  of  tin  | 
bond,  but  superceded  extract  for  3  or  4  months,  that  the  defender  might  have  aa ' 
opportunity  to  liquidate  her  ground  of  compensation,  by  proving,  that  her 
husband  had  performed  the  voyage. 

John  Seton  in  Aberdeen,  charges  the  relict  of ,  on  a  clear  bond  ;  alleged, 

her  husband,  by  a  charter  party  with  the  said  John,  was  creditor  to  him  for  the 
freight,  because  he  had  plied  the  voyages.  Answered,  This  was  not  compensalio  di 
liquido  in  liquidumy  because  his  plying  the  voyages  abode  probation ;  which  answer,  the 
Lords  having  sustained,  they  offered  to  prove  the  plying  the  voyages  by  the  charger* 
oath,  which  is  an  instant  verification  ;  and  the  act  being  thus  extracted,  yet  the  Lordi 
on  a  new  bill,  allowed  it  to  be  proven  jtrout  de  jure;  seeing  quod  mox  foteU  liquiiari 
habetur  pro  jam  liquido  ;  they  only  decerned,  superseding  extract  for  three  or  four 
months,  that  if  the  debt  be  liquidate  betwixt  and  that  time,  then  the  compensatioa 
was  to  be  received ;  which  was  reversing  the  act,  stopping  a  li(][uid  debt  upon  «d 
illiquid  compensation  ;  and  allowing  a  term  to  liquidate  it,  which  is  agere  id  indireek 
quod  directo  fieri  prohibetur ;  and  though  it  be  materially  just,  yet  it  is  a  great  relaxatioB 
of  our  antient  form.  See  the  contrary  decided  in  Durie,  1st  December  1626,  Balbegno, 
No.  20,  p.  2564  ;  and  6th  December  1622,  Campbell,  No.  21,  p.  2565. 

Fd,  Die.  V.  1,  p.  160.      FountainhaU,  v.  1,  p.  244. 


No.  24.  James  Brown  v.  Mr.  John  Elies.    January  14, 1686. 

Compensation  being  proponed  against  a  charge  of  a  liquid  debt,  on  the  pnisueri 
lather's  intromission  with  a  sum  of  money  belonging  to  the  suspender,  the  Loidt 
allowed  the  suspender  5  weeks  to  prove  his  ground  of  compensation. 

Mr.  John  being  charged  on  a  clear  liquid  bond  granted  by  him  to  umquhile  WiUiaiD 
Brown,  and  assigned  by  him  to  his  son  James ;  he  craved  compensation,  because 
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Willuun  Brown  the  cedent  was  debtor  to  him,  in  so  far  as  Elieston  entrusted  his  name 
in  an  assignation  of  a  debt  owing  him  by  Gordon  of  Buckie,  and  Macintosh  of  BorUm, 
and  which  trust  did  appear  from  his  own  compt-books,  and  an  oath  he  had  given  in 
another  process ;  and  it  was  offered  to  be  proven,  that  by  virtue  of  this  trust  he  had 
uplifted  and  intromitted  with  sums  of  money  equivalent  to  this  charged  fot. 
AjDfiwered,  That  compensations  by  the  143d  act,  Pari.  1592,  must  be  de  liquido  in 
Uquidum,  and  instantly  verified,  which  this  was  not ;  and  therefore  the  letters  behoved 
to  he  found  orderly  proceeded,  and  his  compensation  reserved  to  him  as  accords. 
Replied,  That  brocard  of  the  instant  verification  of  compensations  is  not  to  be  under- 
rtood  in  rigore  JudaicOy  but  cum  aliquo  temperamento  ;  lawyers  laying  down  this  for 
a  principle,  that  qitod  statim  vd  intra  hreve  temjnu  illiquidari  potest  habetur  pro  jam 
Hqaiio ;  as  cigendtts  pro  cincto  ;  et  dies  inchoatus  pro  completo  in  favorabilibus  ;  and 
mt  MenochiuSy  lib.  2,  ceniur,  1,  casu  14,  debating  how  long  time  ought  to  be  granted 
for  liquidating  a  debt  whereon  compensation  is  craved,  tells,  that  Bartolus  ad  1.  46, 
\iyD,de  jure  fiseiy  allows  two  months  ;  but  he  places  it  in  arbitrio  judicis  ;  and  the 
Lords,  in  the  case  of  Seton,  No.  23,  allowed  three  months;  and  though  this 
pursuer  be  an  assignee,  yet  the  compensation  must  meet  him,  whe-[2567]-ther  the 
assignation  to  his  son  be  gratuitous,  or  onerous,  for  relief  of  cautionries;  it  being 
imdoubted  law,  that  exceptio  qucB  obstat  cedenti  obstabit  et  cessionario  ;  the  reason 
whereof  is,  quia  exceptio  compensationis  non  cohceret  personcs  sed  rei,  and  so  extinguishes 
&e  debt  pro  tanto,  et  transit  etiam  in  singulares  successores.  The  Lords,  on  this  debate 
being  reported,  would  not  tie  Elieston  to  prove  instantly  his  ground  of  compensation, 
though  it  was  his  reason  of  suspension ;  but  being  in  factOy  allowed  him  till  the  first 
of  February  to  liquidate  the  same.  And  on  a  bill  they  prorogated  it  to  the  20th  of 
March. 

November  20. — Mr.  John  Elies,  in  his  cause  with  Brown,  mentioned  14th 
January  1686,  gets  a  new  diligence  against  M'Intosh  of  Borlam,  to  produce  the  writs 
for  proving  the  compensation,  though  the  day  was  elapsed,  and  that  to  the  10th  of 
January ;  because  lying  in  the  Highlands,  he  did  not  obtemper  the  laws.  I  think 
it  were  a  just  certification  to  force  witnesses  to  compear,  and  discover  the  truth 
(which  is  a  duty  introduced  in  societies  jure  gentium)  and  for  parties  to  produce  writs, 
that  if  they  do  not,  they  shall  be  liable  for  the  debt,  and  damages  to  the  party. 

Fd.  Die.  V.  1,  p.  160.     Fountainhally  v.  1,  pp.  391,  429. 


No.  25.  MuiR  and  Mulliken  v.  Kennedy.    December  8, 1697. 

A  minor  who  was  the  heir  of  a  cautioner,  being  pursued,  and  getting  a  day  to  prove 
payment,  and  then  also  proponing  compensation  of  a  sum  not  liquidated,  the 
Lords  in  this  favourable  case,  and  because  the  pursuer  was  delayed  however, 
allowed  the  minor  a  term  to  prove  his  compensation. 

Kennedy  of  Kilkenzie  being  pursued  by  Muir  and  Mulliken  for  a  sum  contained 
m  his  father's  bond  ;  this  exception  was  proponed,  that  he  being  minor,  and  only  the 
heir  of  a  cautioner,  he  offered  to  prove  payment  made  by  the  principal  or  cautioners, 
and  a  term  is  assigned  him  to  that  efiect ;  now  he  craves  compensation  on  an  aliment, 
^t  Muir  staid  several  years  in  his  father's  house.  Answered,  This  is  not  liquid,  as 
sU  compensations  ought  to  be.  Replied,  By  the  143d  act  1592,  compensations  verified 
before  giving  of  decreet  are  allowed  ;  ita  est,  he  will  liquidate  this  compensation  before 
sentence ;  neither  does  this  delay,  because  I  have  got  a  term  however  to  prove  pay- 
i&ent ;  and  Stair,  I.  18,  of  liberation  from  obligations,  is  clear,  that  if  a  compensation 
be  instructed,  though  by  witnesses,  before  the  other  probation  can  be  closed,  that 
It  ought  to  be  received.  The  Lords,  considering  the  favour  of  this  case,  being  a  minor 
and  the  heir  of  a  cautioner,  and  the  pursuer  delayed  however,  they  gave  him  a  term 
to  prove  his  compensations,  seeing  qtwd  statim  potest  liquidari  habetur  pro  jam  liquido  ; 
yea,  the  Lords  have  allowed  this  without  these  favourable  circumstances. 

Fol.  Die.  V.  1,  p.  161.     Fountainhally  v.  1,  p.  800. 
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No.  28,    [2569]  The  Earl  of  Northesk  v.  The  Tutors  of  Gairns,  and  Dukglas 
Reidcastle,  his  Cautioners.     February  5,  1670. 

A  tutor  and  his  cautioner  being  charged  for  payment  of  a  bond  granted  by  them,  viS 
relation  to  the  pupil's  affairs,  were  allowed  to  compense  upon  a  debt  due  to  t" 
pupil  by  the  charger. 

Northesk,  as  heir  to  his  father,  pursuing  upon  a  bond  granted  by  the  Tntor 
Gairns  as  principal,  and  Dunglass  and  Reidcastle  as  cautioners,  for  the  sum  of  lO.OOf 
merks  ;  it  was  alleged  for  the  defenders.  That  the  bond,  which  was  the  ground  of  tii 
pursuit,  was  given  m  place  of  another  bond  of  12,000  merks,  granted  to  his  father  tta 
Earl  of  Ethie,  and  which  was  satisfied  by  the  sale  of  the  lands  of  Bygayes,  it  being 
accounted  as  part  of  the  price,  as  might  appear  by  a  discharge  of  all  debts  due  bytw 
old  Laird  of  Gairns,  of  the  date  of  the  new  bond  granted  to  the  pursuer  ;  and  by  the 
disposition  of  the  lands  of  Bygayes,  bearing,  £6000  to  be  retained  in  Northesk's  handi; 
which  he  declared  he  would  allow  in  the  first  end  of  the  old  bond.  As,  likewise,  H 
being  alleged,  that  the  defenders  ought  to  have  compensation  of  the  said  sum  fi 
£6000,  retained  as  a  part  of  the  price,  notwithstanding  whereof,  this  new  bond  pursued 
upon  was  granted  ;  it  was  answered.  That  compensation  was  not  liquid,  as  not  bong 
inter  easdem  "personaa ;  seeing  the  Laird  of  Gairns  could  not  pursue  for  repetiti« 
in  case  he  had  made  twice  payment,  both  by  giving  bond  and  allowing  so  much  in  the 
first  end  of  the  price  of  the  lands  ;  seeing  this  bond  was  not  granted  by  the  Laird  of 
Gairns,  but  by  the  Tutor  and  his  cautioners  propriis  nominibus  :  Likeas,  the  piirsnet 
did  declare,  that  he  did  insist  against  the  cautioners  only  and  not  the  principal,  who 
was  Tutor  of  Gairns  ;  and  albeit  he  should  insist  against  the  Tutor,  yet  that  he  conB 
not  compense  for  a  debt  due  to  his  pupil.  The  Lords  were  clear  to  find,  that  the 
cautioners  of  the  Tutor  might  compense  upon  any  ground  in  law  that  was  competent 
to  the  principal ;  and  that  a  tutor,  having  power  to  uplift  his  pupil's  moneys,  mi^ 
thereupon  compense.  But  because  the  grounds  of  the  compensation,  and  the  trU 
of  the  transaction,  required  a  further  consideration,  and  that  witnesses  ex  offao 
behoved  to  be  examined  ;  therefore  to  this  effect  that  Northesk  might  come  in,  fan 
passUy  with  several  comprisers  who  had  comprised  near  a  year  since,  they  did  decern 
for  payment,  but  ordained  suspension  to  be  granted  without  caution  or  consignation, 
wherein  the  allegeance  of  compensation  upon  the  grounds  foresaid  might  be  further 
cleared.  Fol.  Die,  v.  1,  p.  161.     Gosford,  MS,  No.  247,  p.  102. 


No.  30.    [2570]  Town  of  Aberdeen  v,  Mr.  Patrick  Strachan.    July  1,  1709. 

A  debtor  who  was  cautioner  for  his  creditor,  found  entitled  to  retain  ;  and  this  fouwi 
pleadable  by  the  cautioner's  creditor. 

Mr.  Patrick  Strachan  being  infeft  in  the  lands  of  Ruthrieston,  and  pursuing  for 
mails  and  duties,  compearance  is  made,  and  preference  craved  for  the  Town  of  Aher 
deen,  and  master  of  their  mortifications,  who  had  also  right  to  the  same  lands,  wherein 
these  points  came  to  be  decided.  The  first  was,  a  debtor  being  cautioner  for  the 
creditor  in  another  sum,  if  his  creditor  crave  payment,  law  gives  him  retention  (jvom 
concurrentem  qttantitatem,  aye,  till  he  be  relieved,  because,  on  the  faith  of  that  debt 
I  became  cautioner,  otherwise  I  would  not  have  bound  for  you  ;  but  the  strait  heff 
was,  that  the  retention  was  craved  by  a  creditor  of  that  cautioner,  who  had  not  affected 
the  relief  speciatim,  and  directly.  But  the  Lords  found  it  was  transmissible  and 
competent  to  the  cautioner's  creditor,  as  well  as  to  himself  ;  though  the  Town  allegei 
retention  was  a  weaker  and  more  personal  right  than  compensation,  because  the  l«8t 
ipso  jure  extinguishes  ;  whereas  the  first  is  only  excepHo  ddi,  quw  sdi  person/F  ooi^^f^ 
et  non  rei;  which  the  Lords  repelled,  seeing  law  says,  etiam.  6b  ehirographariam  fCBCHiKi^ 
pignm  retineri  posse.  The  second  point  was,  Whether  retention,  on  the  head  of  my 
being  cautioner,  may  be  proponed  against  the  creditor  himself,  but  likewise  against 
his  singular  successor  for  an  onerous  cause  ;   which  the  Lords  abo  sustained,  secmF 
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personal  exceptions  against  the  cedent,  when  proven  by  writ,  are  also  competent 
Against  the  assignee,  as  was  found,  18th  February  1662,  Lord  Balmerino  contra  Earl 
^Bedford,  voce  Mutual  Contract.  The  third  question  was.  Whether  the  cautioner's 
creditor,  who  has  right  to  the  retention  and  relief,  may  not,  by  inhibition,  hinder  his 
debtor  to  renounce  his  relief  of  that  debt,  or  to  grant  a  new  corroborative  security 
to  a  singular  successor  ?  And  it  was  urged  for  the  Town,  that  however  backbonds, 
ftrrestmenta,  and  other  personal  diligences  can  affect  personal  rights  ;  yet  the  Town 
being  infeft,  none  of  these  can  affect  their  real  right ;  and  for  this  they  cited  25th 
March  1629,  Earl  of  Buccleugh,  and  Young  (No.  55,  p.  2204,  et  infra  h.  L).  But  the 
Lords  also  repelled  this,  and  after  some  reclaiming  bills,  having  adhered,  the  Town 
of  Aberdeen,  who  are  a  wealthy  flourishing  corporation,  gave  in  an  appeal  and  pro- 
testation for  remeid  of  law  to  the  Parliament.    See  Appendix. 

Fol.  Die.  V.  1,  p.  161.     Fountainkall,  v.  2,  p.  509. 


No.  31.    [2571]  Mr.  John  Hay,  Son  to  the  late  Parson  of  Peebles  v.  Archibald 
Crawford  of  Ardmillan.     February  20, 1712. 

An  heir,  pursued  for  his  predecessor's  debt,  was  allowed  to  compensate  it  with  a  debt 
owing  by  the  creditor  to  the  defunct,  though  that  being  a  moveable  debt,  belonged 
to  his  executors,  and  not  to  the  heir  who  proponed  compensation. 

In  the  action  at  the  instance  of  Mr.  John  Hay,  as  having  right  by  progress  to 
several  bonds  granted  by  old  James  Crawford  of  Ardmillan  to  his  creditors  v.  Archi- 
bald Crawford  as  heir  to  the  granter  ;  the  defender  proponed  compensation  upon  the 
pursuer's  author's  intromission  with  moveables  and  other  effects  belonging  to  James 
Crawford  the  debtor,  to  the  value  of  the  sums  pursued. 

Answered  for  the  pursuer,  The  defender,  who  is  heir  to  Ardmillan  the  debtor, 
cannot  propone  compensation  upon  the  moveables  and  effects  aforesaid  ;  because 
these  belong  to  Ardmillan's  executors  to  whom  the  intrommitter  is  liable  ;  and  no 
person  can  compensate  a  debt  with  a  subject  he  hath  no  right  to  ;  for  compensation 
operates  onlv  extinction  ipso  jure  si  ajyplicetur :  And  a  man  cannot  apply  a  debt 
he  hath  no  nght  to,  for  compensating  what  he  owes  to  the  debtor,  more  than  he  can 
exact  another  man's  money  to  pay  his  own  debt. 

The  Lords  found,  That  the  compensation  that  was  competent  to  the  deceased 
James  Crawford  of  Ardmillan,  is  competent  to  his  heir. 

Fol.  Die,  V.  1,  p.  161.     Forbes,  p.  591. 


No.  32.  Rae  and  Ferguson  v.  Clerk  of  Glendorch.    June  30,  1738. 

In  a  competition,  compensation  was  sustained  against  an  adjudger,  upon  a  debt  due 
by  him  to  the  common  debtor,  although  the  common  debtor  himself  could  not  have 
pleaded  it,  not  having  proponed  it  in  the  process  of  constitution  against  him. 

In  a  competition  among  creditors,  compensation  was  sustained  against  an  adjudger, 
npon  a  debt  due  by  him  to  the  common  debtor,  though  it  would  not  have  been  com- 
petent to  the  common  debtor  himself,  who  neglected  to  propone  it  in  the  process  of 
constitution  carried  on  against  him  by  the  adjudger  ;  it  being  urged  for  the  other 
creditors,  That  they  were  entitled  to  propone  this  compensation  during  the  said  process 
oi  constitution,  and  they  could  not  be  cut  out  of  their  interest  by  the  decreet  in  which 
tkey  were  not  made  parties  ;  though  here,  it  was  answered  for  the  adjudger.  That 
to  allow  creditors  to  propone  compensation  after  the  debtor's  privilege  is  at  an  end, 
in  whose  name  only  they  can  plead,  would  be  the  same  as  allowing  a  creditor  to  reduce 
Qpon  minority  and  lesion,  after  the  lapse  of  the  quadriennium  utile. 

Fol.  Die.  V.  1,  p.  161. 
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*^*  Kilkerran  reports  the  same  case  : 

July  28,  1738.— William  Murray  of  Hydwood,  after  he  was  bankrupt,  h»r 
taken  from  John  Murray  of  Townhead,  his  debtor,  a  bond  for  the  debt,  m  name 
James  Murray  his  son  ;  after  William's  death,  Clerk  of  Glendorch,  [2572]  one  of 
creditors,  confirmed  the  same  as  in  bonis  of  WilUam  the  father ;  and,  upon  that  ti 
obtained  decree,  finding  that  James  was  under  pupillarity,  and  in  familia  with 
father  at  the  time  of  granting  the  bond,  and  that  the  sums  therein  contained  were 
b-ynis  defuncti ;  and  therefore  reducing  the  said  bond  granted  by  John  to  Jamfli 
Murray,  and  declaring  the  same  to  belong  to  Clerk  the  pursuer,  as  executor-creditor 
confirmed  to  William  Murray  the  father,  and  decerning  John  Murray  to  make  pay- 
ment to  the  pursuer  of  the  sums  contained  in  the  said  bond. 

Upon  that  decree,  Clerk  having  led  an  adjudication  against  John  Murray,  of  lit 
lands  of  Townhead,  and  thereupon  brought  an  action  of  mails  and  duties,  and  rediie- 
tion  of  a  prior  adjudication,  led  at  the  instance  of  John  Rae,  and  from  him  acquired 
by  James  Fergusson,  nowdesigned  of  Townhead,  it  was  objected  by  Rae  and  Fergm- 
son,  the  defenders,  that  the  debt,  which  was  the  ground  of  the  pursuer's  adjudica- 
tion, was  extinguished  by  compensation,  in  so  far  as,  at  the  time  that  John  Murray 
of  Townhead  was  prevailed  upon  to  grant  the  bond  to  James  Murray  the  son,  for  the 
sum  he  owed  to  William  the  father,  the  said  William  was  owing  to  John  a  greater 
sum  ;  and  though  it  was  true,  that  John,  by  granting  his  bond  to  James  for  the  debt 
he  owed  to  William,  did  thereby  renounce  the  compensation,  yet  now,  that  the  sail 
bond  is  reduced,  and  the  sum  therein  contained  declared  to  be  in  bonis  of  William  Hm 
defunct,  the  compensation  must  again  revive ;  otherways  this  absurdity  would 
follow,  that  uno  spiritu  the  debt  should,  in  consequence  of  that  reduction,  be  con- 
sidered as  in  bonis  of  the  father  in  favour  of  the  pursuer,  and,  at  the  same  time,  is 
prejudice  of  the  defenders,  be  considered  as  belonging  to  the  son. 

Answered  for  the  pursuer,  Imo,  That  the  compensation  not  having  been  pleaded 
in  the  process  at  Glendorch's  instance,  it  was  not  now  competent  after  decree. 
2do,  That  the  compensation  cannot  revive ;  for,  though  that  bond  was  reduced  it 
the  instance  of  Glendorch,  yet,  still,  it  was  a  subsisting  bond  to  James  against  evezr 
other  person  than  the  reducer,  who  had  affected  the  subject  by  his  confirmation. 

The  Lords  ''  found  it  competent  to  the  anterior  creditor  of  John  Murray  to  propone 
compensation,  notwithstandmg  of  the  decree  against  the  said  John,  to  which  he  had 
not  been  party  ;  but  found  that  the  debt  due  by  John  to  James  Murray,  as  it  stood 
in  Glendorch's  person,  was  not  compensable  by  the  debt  due  by  William  Murrav  to 
John." 

Such  is  the  nature  of  all  reductions  on  the  act  1621,  as  to  be  profitable  only  to  the 
reducer,  and  even  to  him  only  where  he  has  affected  the  subject ;  the  nidlity  intro- 
duced by  the  statute,  being  not  a  simple  nullity,  which,  particularly  in  such  a  caie 
as  the  present,  should  void  the  only  subsisting  instrument  of  debt,  but  only  a  nullity 
to  the  effect  of  giving  access  to  the  creditor-reducer  to  affect  the  subject.  See  Bank- 
rupt. Kilkerran  (Bankrupt),  No.  1,  p.  47. 


I 


No.  33.     [2373]  MiDDLETON  V.  The  Earl  of  Strathmore.    February  26,  1743. 

Compensation  found  pleadable  by  a  person  who  had  no  right  to  the  debt  upon  which 

it  was  founded. 

It  has  been  frequently  found,  that  compensation  might  be  pleaded  by  a  person 
who  had  no  right  to  the  debt  upon  which  the  compensation  was  founded :  Thus  an 
heir,  pursued  for  his  predecessor's  debt,  has  been  allowed  to  plead  compensation 
upon  a  debt  due  to  his  predecessor,  though  that  debt  was  moveable,  and  belonged 
not  to  him  the  heir,  but  to  the  executor,  Hay  contra  Crawford,  No.  31,  p.  2511 :  A^d, 
upon  the  same  principles,  we  see  compensation  every  day  sustained  in  a  competition 
of  creditors,  upon  a  creditor's  objecting  to  the  interest  of  another  creditor,  that  his 
debt  is  compensated  by  the  like  debt  due  by  him  to  the  common  debtor. 

The  like  question  having  now  occurred  in  the  case  of  an  heir  pleading  compensa- 
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tion  upon  a  moveable  debt ;  The  Lords  gave  the  like  judgment,  and  "  sustained  the 
compensation." 

N.B,  It  is  not  quite  clear  that  this  practice  is  agreeable  to  the  principles  of  law : 
For  though  compensation  operates  ipso  jure  et  retro,  yet  that  is  only  when  it  is  applied, 
and  it  is  not  the  operation  of  the  law,  but  of  the  judge  upon  the  application  of  the 
party  ;  which  it  is  much  doubted  that  any  should  be  allowed  to  make,  but  the  person 
who  has  right  to  the  debt  upon  which  it  is  founded. 

Id,  Die,  V.  3,  p.  143.    KUherran  (Compensation),  No.  3,  p.  134. 


No.  34.    Creditors  of  Glendinnino  v.  Montgomery  of  Magbiehill.    June  8,  1745. 

A  man  obtaining  possession  bona  fide  of  his  debtor's  effects,  though  by  an  informal 
poinding,  found  entitled  to  retain  them  till  he  should  obtain  payment  of  his  debt. 
Compensation  may  be  proponed,  even  after  a  decree,  by  way  of  retention,  where 
the  party  has  no  other  means  of  obtaining  payment. 

Montgomery  of  Magbiehill,  factor  for  the  Earl  of  March,  took  a  bill  from  Robert 
Glendinnmg  one  of  the  tenants,  for  his  arrears,  being  £1265  Scots.  A  few  days  before 
elapsing  of  the  six  months,  Magbiehill  sent  this  bill  to  a  notary  to  be  protested.  A 
regular  protest  was  returned,  upon  which  a  poinding  ensued  of  Glendinning's  stock  of 
sheep.  Glendinning  becoming  insolvent,  his  creditors  arrested  in  Magbiehill's  hands, 
pursued  a  furthcoming,  and  repeated  a  reduction  of  the  poinding ;  upon  this  ground, 
that,  notwithstanding  the  instrument  of  protest,  there  was  no  protest  taken,  but  that 
the  instrument  was  made  up  in  the  notary's  dwelling-house,  without  taking  any  of 
those  steps  which  are  necessary  in  protesting  a  bill.  And  accordingly  it  came  out, 
upon  proof,  by  the  depositions  of  the  witnesses  insert  in  the  instrument  of  protest, 
that  none  of  the  solemnities  were  used  that  are  mentioned  in  the  instrument. 

The  question  was.  What  should  be  the  efiect  of  this  null  protest  ?  Magbiehill 
insisted,  that  as  he  was  in  optima  fide  to  poind  by  virtue  of  a  protest,  which  he  had 
reason  to  believe  unexceptionable,  he  was  not  bound  to  restore  the  goods  to  the 
common  debtor,  without  getting  payment  of  the  debt ;  and  as  little  to  [2574]  the 
arresting  creditors.  The  question  being  reported  to  the  Court ;  Elchies  observed, 
that  if  the  execution  be  informal,  as  proceeding  upon  a  bill  not  duly  protested,  or 
rather  not  at  all  protested,  the  poinding  cannot  have  the  efiect  to  transfer  the  pro- 
perty ;  ergo,  the  sheep,  as  Glendinning's  property,  are  regularly  attached  by  the 
arrestment  laid  in  Magbiehill's  hands  ;  which  being  followed  by  a  decree  of  forthcom- 
ing, must  transfer  the  property  from  the  common  debtor  to  the  arresters  ;  whereby 
there  is  no  place  for  pleading  compensation  or  retention.  Arniston  gave  his  opinion, 
that  arrestment  being  only  a  prohibitory  execution,  and  not  making  a  nextis  realis, 
Magbiehill  may  lawfully  retain  the  goods,  which  had  thus  come  innocently  into  his 
possession,  till  he  get  payment  of  the  debt  upon  which  the  poinding  proceeded ; 
and  that  he  has  this  equitable  privilege  of  retention  against  arresting  creditors,  as 
well  as  against  the  common  debtor.  He  observed  that  the  difficulty  would  be  greater, 
had  the  creditors  attempted  to  poind  the  sheep  in  Magbiehill's  possession.  Drum- 
more  said,  that  it  is  not  unusual  to  give  retention,  even  where  the  intromission 
proceeds  upon  the  authority  of  an  informal  execution ;  witness  an  adjudication, 
which  though  often  annulled  in  a  competition  with  other  creditors,  yet  has  always 
been  sustained  to  save  from  repetition  of  sums  or  subjects  intromitted  with  in  virtue 
of  it ;  so  much  weight  is  laid  upon  the  bona  fides  of  the  intromitter. 

"  The  Lords  sustained  the  defence,  that  Magbiehill,  as  creditor  to  Glendinning, 
having  bona  fide  poinded  his  debtor's  sheep,  is  not  bound  to  restore  the  sheep,  or  to 
hold  count  for  the  price  or  value  of  them,  till  payment  be  made  of  the  debts  on  which 
the  execution  proceeded." 

This  judgment  is  solidly  founded  on  the  nature  of  an  arrestment,  which  can  have 
no  other  effect  than  to  oblige  the  arrestee  to  pay  or  to  deliver  to  the  arrester,  what 
he  was  bound  to  pay  or  deliver  to  the  common  debtor.  Now  Magbiehill  having  got 
into  his  possession  the  goods  of  the  common  debtor,  though  by  an  informal  execution, 
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even  Elchies  yielded,  that  in  equity  he  was  not  bound  to  restore  the  same  to 
common  debtor,  without  getting  payment  of  his  debt.     If  so,  the  arrestment 
not  bind  him  to  restore  these  goods  to  the  creditors,  but  in  the  same  terms  ; 
arrestment  can  have  no  further  efPect  than  to  transfer  the  obligation  from  the  cox 
debtor  to  the  creditor  ;  and  by  no  means  to  afford  a  stronger  claim  to  the 
than  to  the  common  debtor.     And  as  compensation  is  good  against  an  arrester,  i 
tion  ought  equally  to  be  sustained  where  the  common  debtor  is  bankrupt ;   it 
an  established  point  in  equity,  that  though  compensation  cannot  be  proponed 
decree,  it  may  be  proponed  by  way  of  retention,  where  the  party  has  no  other  cl 
of  obtaining  payment.    See  No.  51,  p.  1449. 

Fd,  Die,  V.  3,  p.  143.    Rem.  Dec.  v.  2,  No.  66,  p.  lOL  i 


No.  36.     [2575]  William  Mackie  v.  John  M*Dowal  and  Others.     November  : 

1774. 

In  an  action  for  payment  of  co-partnership-debts,  due  from  one  company  to  anothci; 
compensation  or  retention  is  not  pleadable  on  account  of  debts  owing  by  tki 
company  suing,  to  a  partner  in  the  company  sued. 

Mackie,  as  factor  appointed  by  the  Court  upon  the  sequestrated  estate  of  Ebeneal 
M*Culloch  and  Company,  brought  an  action  against  John  M*Dowal  [2576]  merchart 
in  Glasgow,  as  an  individual,  for  payment  of  the  balance  of  an  account  curreDt  irifl 
M'Culloch  and  Company;  and  against  William  Donald  and  Company,  merchants il 
Greenock,  and  Donald  and  M'Dowal,  merchants  in  Glasgow,  for  payment  of  the  priei 
of  goods  furnished  by  M'Culloch  and  Company  to  these  companies  respectively^ 
in  which  he  obtained  decree  for  the  sums  due  by  each  of  them  ;  and  upon  this  decreC' 
they  were  charged. 

Mr.  M'Dowal  being  a  partner  in  the  two  companies  above  named,  a  suspensMtt 
of  the  charge  was  brought  in  their  names  and  in  his  own,  founding  chiefly  upon  lb 
M'Dowal's  right  to  retain,  not  only  the  sum  due  by  himself  to  M'Culloch  and  Coai' 
pany,  but  also  the  sums  due  by  William  Donald  and  Company,  and  Donald 
M'Dowal,  of  both  which  companies  he  was  a  partner,  until  he  should  be  folly 
and  relieved  of  an  engagement  which  he,  and  Alexander  Gray,  writer  to  the  si^ 
were  under  for  Ebenezer  M*Culloch  and  Company,  in  a  letter  of  guarantee  to  Malcotail 
Hamilton  and  Company,  merchants  in  London,  for  £5000  Sterling,  as  well  as  pail' 
of  the  debt  due  by  Ebenezer  M'Culloch  and  Company  to  himself. 

Objected  for  the  factor ;  It  is  admitted  that  neither  William  Donald  and  Conh 
pany,  nor  Donald  and  M'Dowal,  have  any  defence  against  payment,  in  their  own 
names,  or  on  their  own  accounts,  but  a  defence  is  raised  up  m  the  name,  or  on  the 
account  of  one  of  their  partners,  Mr.  M*Dowal,  as  an  individual,  upon  a  transaction 
with  which  these  companies  have  no  manner  of  concern  ;  which  cannot  be  sustained 
in  law. 

Retention,  as  well  as  compensation,  does  certainly  require  that  the  same  pe^ 
son  should  be  both  debtor  and  creditor.  One  party  can  neither  plead  compensation 
nor  retention  for  another  party's  debt.  Mr.  M'Dowal  is  not  the  same  party  witk 
Donald  and  M'Dowal,  nor  with  William  Donald  and  Company,  though  he  may  be 
an  individual  in  these  companies.  The  charge  is  not  against  him,  but  against  the 
companies,  and  the  sum  charged  for  will  be  paid  not  by  him,  but  out  of  the  company 
funds,  which  are  not  in  his  possession,  but  in  the  possession  of  the  company ;  and, 
therefore,  he  cannot  plead  compensation  or  retention  against  payment  of  their 
debts  ;  and  as  little  can  these  companies  plead  compensation  or  retention  in  his  name, 
when  they  themselves  have  no  ground  of  compensation.  This  point  received  a  solemn 
decision  last  session,  in  the  case  of  Galdie  «.  Gray  (June  16),  which  renders  more 
argument  upon  the  general  point  unnecessary  in  the  present  case,     (voce  Society.) 

More  especially  would  this  plea  of  retention  be  dangerous  where  the  compant 
creditor  is  bankrupt ;  for  there  it  is  evident  that  the  sole  effect  and  intention  of  it  is 
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to  give  a  preference  to  every  individual  of  the  company-debtor  who  may  happen, 
vrivato  nomine,  to  be  creditor  to  the  bankrupt. 

Lastly :  Neither  is  there  room  for  a  plea,  that  Mr.  M'Dowal  ought  at  least  to  be 
entitled  to  retain  what  efEeirs  to  his  share  of  interest  in  the  companies,  because  each 
partner  of  a  company  is  liable,  in  solidum,  for  all  the  debts  of  the  company,  and  that 
these  companies  might  have  happened  to  be  bankrupt.  The  two  companies  in  ques- 
tion are  going  on,  and  they  will  fall  to  make  payment  out  of  the  [2577]  company's 
funds,  not  out  of  the  estate  of  Mr.  M'Dowal ;  and  what  precise  amount  of  the  com- 
pany's effects  may  in  the  end  belong  to  Mr.  M'Dowal,  it  is  impossible  to  ascertain  till 
the  company  itself  is  dissolved. 

The  Court,  by  two  consecutive  interlocutors,  "  adhered  to  the  Lord  Ordinary's, 
which  had  found.  That  the  suspenders  Donald  and  Company,  merchants  in  Greenock, 
and  Donald  and  M'Dowal,  merchants  in  Glasgow,  cannot  plead  compensation  or 
retention  of  the  sums  due  by  them  to  Ebenezer  M*Culloch  and  Company,  on  account 
of  any  debt  which  Ebenezer  M'Culloch  and  Company  may  be  due  the  suspender 
John  M'Dowal,  or  which  the  said  Ebenezer  M'Culloch  may  be  due  to  him  ;  and, 
therefore,  repels  the  reasons  of  suspension  pleaded  for  the  respective  companies,  and 
found  the  letters  orderly  proceeded  against  them." 

Act.  Ilay  Campbell. — Alt.  Wight. — Clerk,  Tait. 

Fol.  Die.  V.  3,  p.  143.    Fac.  Col,  No.  142,  p.  372. 


No.  38.  [2580]  Campbell  v.  Campbell.    December  11, 1781. 

A  trustee  found  not  entitled  to  retain  money  belonging  to  his  constituent,  in  pay- 
ment of  a  debt  due  to  himself,  having  received  the  money  qua  trustee. 

Ashnish  and  Silvercraigs,  trustees  for  Campbell  of  Danna,  sold  the  estate  of  the 
latter,  which  was  burdened  with  certain  annuities ;  and,  Silvercraigs  being  himself 
a  creditor  to  Danna,  prevailed  on  the  purchaser  to  pay  to  him  and  Ashnish  that  part 
of  the  price  which  he  might  have  retained  as  the  stock  corresponding  to  the  annuities, 
they  granting  him  a  bond,  obliging  themselves  to  indemnify  him  from  these  annuities. 
On  the  death  of  one  of  the  annuitants,  a  creditor  of  Danna  having  arrested  in  the 
hands  of  the  trustees,  a  competition  took  place  in  a  multiplepoinding  betwixt  this 
creditor  and  Silvercraigs,  who  insisted,  that  he  was  entitled  to  retain  the  stock  of  the 
annuity,  that  had  fallen,  for  payment  of  the  debt  due  to  himself. 

The  Lords  found,  that  the  money  was  in  Silvercraigs'  hands  merely  in  the  character 
of  trustee  to  Danna,  and  that  he  had  no  right  of  retention  therein.    See  Appendix. 

Fd.  Die,  V.  3,  p.  145. 


No.  40.    [2581]  The  Trustees  for  the  Creditors  of  William  Bogle  v,  John  Ballan- 

TYNE.     July  8,  1793. 

Two  surviving  and  solvent  partners  of  a  dissolved  company  being  sued  for  payment 
of  a  company-debt,  at  the  instance  of  trustees  for  the  creditors  of  a  bankrupt 
to  whom  it  was  due,  it  was  found  competent  for  one  of  the  defenders  to  plead 
compensation  to  the  full  amount  upon  a  private  debt  due  to  him  by  the  bankrupt. 

In  the  year  1777,  William  Bogle,  Thomas  Blane,  John  Ballantyne,  William  Wilson, 
and  William  Ballantyne,  engaged  in  a  joint  adventure,  under  the  firm  of  Ballantyne, 
Wilson,  and  Company,  for  the  purpose  of  exporting  goods  to  New  York. 

By  their  agreement,  it  was  provided,  that  if  any  of  the  partners  died,  or  became 
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insolvent,  before  the  sale  of  the  goods,  their  heirs  or  creditors  should  draw  out, 
either  profit  or  loss,  the  sums  which  such  partner  had  advanced. 

The  afEairs  of  William  Bogle  having  ^one  into  disorder,  he,  in  the  yeta  I 
disponed  his  estate  to  trustees  for  his  creditors. 

[2582]  Mr.  Bogle  had  advanced  £300  in  the  concern  of  Ballantyne,  Wilson* 
Company,  which,  as  the  sale  of  their  goods  was  not  finished  when  he  became  L 
his  creditors,  in  terms  of  the  contract,  had  a  right  to  draw  out.     The  other  ^ 
accordingly  granted  a  missive,  binding  themselves  to  pay  the  £300  by  eertain  ii 
ments  to  Mr.  Bogle's  trustees,  who,  on  the  other  hand,  obliged  themselves  to 
over  Mr.  Boole's  share  in  the  concern  to  the  other  partners. 

When  this  transaction  took  place,  John  Ballantyne  was  a  private  creditor  to 
Bogle  in  a  bill  for  £333,  15s. 

While  the  partnership  subsisted,  Wilson,  another  of  the  partners,  became 
rupt,  and  William  Ballantyne  died. 

In  1788,  after  the  concern  was  supposed  to  be  at  an  end,  Mr.  Bogle's  ti 
brought  an  action,  concluding,  ''  That  John  Ballantyne  and  Thomas  Blane, 
surviving  partners  of  the  said  Company  of  Ballantyne,  Wilson,  and  Company,  o\ 
and  should  be  decerned  and  ordained,  conjunctly  and  severally,  to  repeat  and 
back  to  the  pursuers  the  foresaid  sum  of  £300  Sterling  paid  in  to  the  said  Com 
by  the  said  William  Bogle." 

In  this  action,  although  Blane  was  solvent,  appearance  was  made  only  for 
tyne,  who  contended,  that  he  was  entitled  to  compensate  the  claim  brought  a^ 
him  and  the  other  defender,  as  the  existing  partners  of  Ballantyne,  Wilson, 
Company,  with  the  private  debt  of  £333,  15s.  due  to  himself  by  Bogle,  and 

Pleaded ;    In  the  eye  of  law,  a  co-partnery,  and  the  individuals  of  whom  it 
composed,  are  distinct  from  each  other.     The  individual  partners  are  not  even 
prietors  of  the  Company  estate,  but  merely  creditors  upon  it,  in  proportion  to 
original  shares,  Ersldne,  b,  3,  tit.  3,  §  24.     Hence  the  creditors  of  a  partner 
arrest  what  is  due  to  him  in  the  hands  of  the  Company,  but  cannot  attach  the  < 
pany  estate  ;  and,  for  the  same  reason,  upon  the  death  of  a  partner,  no  part  of 
estate  is  transmitted  to  his  representatives,  but  merely  a  claim  against  the  Compaajj 
which  must  be  carried  by  confirmation,  even  where  the  Company  estate  is  heritable. 

Each  partner  is,  nevertheless,  liable  for  the  whole  Company  debts.  But  sioo 
the  Company  and  the  individual  partners  are  distinct,  it  follows  as  a  necessary  oofri 
sequence,  that  he  can  be  liable  for  these  debts  only  in  the  character  of  guarantee  rf 
cautioner  for  the  Company.  Accordingly,  he  is  entitled  to  an  assignment  from  this 
Company  creditor,  in  order  to  operate  his  relief  against  the  Company ;  and  eva 
without  such  assignment,  he  has  a  total  right  of  reUef  against  the  Company,  of  pfr* 
cisely  the  same  nature  with  that  which  a  proper  cautioner  has  against  the  prin<^^ 
debtor ;  and  upon  the  very  same  principle,  he  is  entitled  to  a  proportional  rfflrf 
from  the  other  partners,  as  being  co-cautioners  along  with  him  for  the  Gompaoy. 
But  as  he  is  universally  liable  to  the  Company  creditors,  when  he  is  sued  for  paymeol 
of  any  such  debt,  he  must,  [2583]  whatever  be  the  situation  of  the  Company,  like  any 
other  obligant,  be  entitled  to  plead  compensation  upon  a  debt  due  to  himself  by  tk 
creditor  pursuing. 

If  indeed  an  action  were  brought  by  a  Company  for  payment  of  a  debt  dae  to 
the  partnership,  it  is  plain  they  could  not  be  obliged  to  allow  compensHtion  upon  a 
debt  due  to  the  defender  by  an  individual  partner,  for  this  obvious  reason,  that  thef 
are  in  no  shape  liable  for  his  private  debts,  and  compensation  can  be  pleaded  ool]r 
where  payment  could  be  demanded ;  and,  upon  the  same  principle,  it  might  be  »d* 
mitted,  that  were  an  action  brought  against  a  subsisting  Company  qua  such  for  pay- 
ment of  a  Company  debt,  they  could  not  set  off  against  the  demand  a  debt  due  bj  the 
pursuer  to  an  individual  partner,  to  which  they  had  acquired  no  right ;  but,  in  tiw 
present  case,  the  partnership  is  at  an  end,  and  the  demand  is  made  against  each  of 
the  two  defenders  individually,  as  liable  in  solidum  for  the  debt. 

Answered  :  Although  each  partner  in  a  Company  has  both  a  private  and  a  social 
character,  which  are  distinct,  and  which  produce  the  difference  between  his  private 
and  his  co-partnery  debts  ;  yet  still  a  Company  and  its  partners  are  one  and  the  same, 
and  of  consequence  each  partner  is  bound,  not  as  cautioner,  but  as  co-principal  for 
the  debts  of  the  Company.  Indeed,  the  idea  of  their  being  cautioners  only,  is  ^ 
intelligible,  as  in  that  case  there  would  be  no  principal  debtor.    It  is  also  a  quality 
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of  the  Company  debts,  arising  both  from  the  nature  of  co-partnership  and  from 
expediency,  that  they  cannot  be  compensated  with,  but,  on  the  contrary,  must  in  all 
cases  be  kept  entirely  distinct  from  the  debts  and  obligations  of  the  individual 
partners  ;  Voet  de  Campensationihus,  §  10, 16th  June  1774,  Galdie  v.  Gray,  voce  Society  ; 
29th  November  1774,  Mackie  v.  Macdowall  and  others.  No.  36,  p.  2575 ;  18th  June 
1783,  Cauvine  v.  Robertson,  No.  39,  p.  2581. 

Besides,  the  defender  acknowledges,  that  when  the  action  proceeds  solelv  against 
a  Company,  compensation  cannot  be  pleaded  upon  a  debt  due  to  an  individual  partner. 
But  it  is  not  easy  to  conceive,  in  what  other  manner  a  decree  could  be  obtained  against 
a  Company,  than  by  calling  all  the  existing  partners,  and  concluding  against  them, 
conjunctly  and  severally,  in  that  character,  which  is  precisely  the  mode  the  pursuers 
have  followed.  A  summons  brought  in  this  form  is,  in  the  strictest  sense,  a  summons 
brought  against  the  Company ;  and  consequently,  no  compensation  upon  a  private 
debt  can  be  pleaded  in  bar  of  a  decree  following  upon  it  against  the  Company.  In  all 
events,  therefore,  decree  should  proceed  in  the  present  action.  If  diligence  shall 
afterward  be  used  upon  it  personally  against  Mr.  Ballantyne,  it  wiU  then  be 
time  enough  to  try  the  question,  whether  a  partner  can  set  ofE  his  own  private  debt 
against  that  of  the  Company.  At  present,  the  pursuers  only  ask  a  decree  against  the 
Company,  i.e.  against  the  partners  conjunctly  *  and  severally,  as  representing  the 
Company,  which,  when  obtained,  will  enable  them  to  make  their  payment  effectual 
from  either  or  both  of  the  defenders,  or  perhaps  to  attach  the  effects  of  the  Company, 
if  they  can  find  them. 

[2584]  l^^e  I^^  Ordinary  repelled  the  defence,  and  decerned  against  Messrs. 
Ballantyne  and  Blane,  in  terms  of  the  libel.  A  petition  for  Ballant3me,  reclaiming 
against  this  interlocutor,  was  refused.  But,  on  advising  a  second,  the  Court  *' sus- 
tained Mr.  Ballantyne's  defence."  On  advising  a  reclaiming  petition  for  the  pursuers, 
the  Lords  *'  altered  their  interlocutor,  and  repelled  Mr.  Ballantyne's  plea  of  com- 
pensation." Mr.  BaUantyne  having  again  reclaimed,  the  Court  once  more  sustained 
his  defence.  Upon  which  Bogle's  Trustees  having  reclaimed,  the  Court,  considering 
the  point  of  law  to  be  attended  with  difficulty,  and  that  there  was  a  diversity  of 
opinion  on  the  Bench  with  regard  to  it,  ordered  a  hearing  in  presence.  When  the 
cause  came  to  be  advised,  the  Court  still  continued  to  be  divided  in  their  sentiments. 
Some  of  the  Judges  were  of  opinion,  that  as  there  were  no  visible  funds  of  the 
Company  extant,  and  as  no  business  had  been  done  for  many  years  under  the  Com- 
pany firm,  the  partnership  was  to  be  considered  as  at  an  end  ;  and  that  the  debt  owing 
to  Bogle's  trustees  was  now  in  reality  due  by  Ballantyne  and  Blane  as  correi  debendi. 
In  this  situation,  however,  it  was  observed,  no  more  than  one  half  of  the  sum  was 
the  proper  debt  of  Ballant3me,  and  therefore  he  was  only  entitled  to  compensate  to 
that  extent.  Blane  himself  was  solvent  and  in  the  field.  The  pursuers  were  therefore 
entitled  to  a  decree  against  him  for  the  other  half,  as  he  surely  had  no  right  to  plead 
compensation  on  a  private  debt  due  to  the  other  defender.  If  indeed  Bogle's  private 
debt  had  been  due  to  both  defenders,  compensation  might  have  been  pleaded  upon 
it  to  its  fuU  amount.  But  as  the  doctrine  of  compensation  had  been  introduced 
solely  from  considerations  of  expediency,  and  was  not  founded  in  strict  law,  it  ought 
never  to  be  stretched  beyond  the  limits  of  material  justice,  which  required,  that  each 
of  the  two  correi  debendi  should  himself  specifically  fulfil  his  own  part  of  the  obligation. 
Blane  was  therefore  bound  to  pay  down  his  half  of  the  £300.  It  was  true  indeed, 
that  Ballant3me,  before  Bogle's  bankruptcy,  might,  by  a  transaction  with  the  other 
defender,  have  taken  his  share  of  the  debt  entirely  upon  himself  ddegationey  and  then 
he  might  have  pleaded  compensation  to  the  whole  extent ;  but  no  such  transaction 
could  now  take  place,  as,  by  Bogle's  insolvency,  his  creditors  had  a  jtis  qucBsitum  in 
the  debt  as  it  then  stood.  The  general  rule  of  law  certainly  was,  that  a  Company 
debt  would  not  be  set  ofE  against  a  private  debt,  nor  vice  versa ;  and  in  the  present 
case,  the  defenders  were  called  socio  nomine  not  to  pay  a  private,  but  a  Company 
debt ;  but  supposing  this  rule  could  be  got  over,  on  account  of  the  dissolved  state 
of  the  Company  (which  one  Judge  maintained  it  could  not),  it  still  remained  a  clear 
proposition,  that  Mr.  Ballantyne  was  only  to  pay  out  of  his  private  pocket  one  half 
of  the  sum  demanded  ;  and  therefore  he  had  no  legal  interest  or  title  to  insist,  that 
his  private  debt  should  be  set  ofi  against  it  to  a  greater  amount.  His  desiring  more 
was  for  the  purpose  of  obtaining,  by  the  acquiescence  of  his  partner,  a  partial  prefer- 
ence for  his  whole  private  debt,  over  the  other  creditors  of  Bogle  the  bankrupt. 
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[2585]  A  majority  of  the  Judges,  on  the  other  hand,  thought  that  compec 
was  pleadable  by  Mr.  Ballantyne  in  its  fullest  latitude.  That  in  determining  1 
question,  there  was  no  occasion  to  inquire  whether  the  Company  was  solves 
insolvent,  dissolved  or  not  dissolved,  for  in  all  these  situations  the  same  rule 
hold  :  That  when  a  creditor  pursues  a  Company  for  payment,  he  cannot  prevent  i 
one  partner  from  standing  forward,  and  discharging  the  debt,  although  out  of  hJBi 
private  funds.  That,  on  the  other  hand,  a  creditor  has  it  in  his  power  to  de 
payment  in  aolidum  from  any  individual  partner,  without  discussing  the  Comf 
And  as  every  partner  therefore  may  not  only  make  an  ultroneous  ofEer,  but  may  i 
be  compelled  to  pay,  so  he  also  must  be  entitled  to  plead  compensation,  it  ' 
general  rule,  that  the  obligation  to  pay  always  implies  a  right  to  compensate, 
true  indeed,  that  the  Company  may,  in  certain  situations,  object  to  an  indi^ 
partner  being  allowed  to  discharge  their  debt ;  but  if  they  do  not,  such  objc 
jus  f^tii  to  the  creditor.  Thus,  in  the  present  case,  had  Blane  been  a  private  cr 
of  Bogle,  he  might  have  himself  insisted  on  compensating  his  own  half  of  the  i 
but  if  he  did  not,  the  pursuers,  even  in  that  case,  could  not  have  opposed  the  extinc 
of  the  whole  claim,  by  the  compensation  pleaded  by  Ballantyne. 

The  Court  adhered  to  their  last  interlocutor,  sustaining  the  defence  of  compeo 
tion.    See  Society.    See  Sec.  15,  A.  L 

Lord  Ordinary,   Justice-Clerk. — Act.    Maconochie,    M.    Ross. — ^Alt.    Ro; 
6.  Fergusson,  Cathcart. — Clerk,  Sinclair. 

Fd,  Die.  V.  3,  p.  144.    Fac,  Col,  No.  69.  p.  148. 


No.  41.    The  Creditors  of  John  Brouohv.  James  Jollib.    November  26,  1793. 

A  person  purchasing  a  subject  for  another,  in  consequence  of  a  commission  from  hio« 
and,  with  his  consent,  taking  the  rights  to  it  in  his  own  name,  is  entitled  to  retamJ 
it,  in  competition  with  the  other  creditors  of  his  constituent,  tUl  he  is  relieved  of 
all  cautionary  obligations  which  he  has  undertaken  for  him. 

In  1786,  James  Jollie,  writer  to  the  signet,  in  virtue  of  a  verbal  mandate  from 
John  Brough,  purchased  for  him,  at  a  public  auction,  an  area  at  the  price  of  £2200. 
The  enactment  of  roup  was,  with  Brough's  consent,  made  out  in  JoUie's  name,  wk<i 
became  personally  bound  to  pay  the  price,  and  fulfil  the  conditions  of  the  sale. 

Brough  soon  after  paid  the  price  of  the  area,  and  erected  a  large  building  on  it. 

In  1784,  Jollie  became  cautioner  for  Brough,  to  the  extent  of  £500  ;  and  in  1787, 
for  £500  more. 

Brough  having  become  bankrupt  in  1788,  Jollie  contended,  That  he  was  entitled 
to  retain  the  area,  and  building  erected  upon  it,  till  he  should  be  relieved  of  both 
these  cautionary  engagements.  His  right  to  do  so  was  disputed  by  Brough's  otk» 
creditors,  who 

[2586]  Pleaded;  As  Mr.  Jollie  holds  the  subject  merely  as  mandatary  for  Brough,  he 
is  bound  to  restore  it  free  frpm  all  incumbrances,  except  those  flowing  directly  from 
the  commission  under  which  he  acted,  such  as  the  expense  of  management. '  Tfatt 
commission  was  precise  in  its  terms,  and  limited  in  its  object ;  and  as  it  also  impUed 
exuberant  confidence,  retention  can  be  no  more  pleaded,  in  consequence  of  it,  than 
it  could  against  the  actio  depositi  ;  voce  Compensation  ;  voce  Bill  of  Exchange  ; 
Stair,  b.  1,  tit.  18,  §  6 ;  10th  December  1760,  Competition  of  Appin's  Creditois, 
No.  79,  p.  749. 

In  the  case,  Harper  v.  Faulds,  infra  h.  t,  it  was  determined  that  goods  pot 
into  the  hands  of  an  artisan,  in  order  to  be  manufactured,  cannot  be  retained  by  iiiiD 
for  any  other  debt,  except  the  expense  of  the  operation.     It  would  be  singular  there- 
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ire,  if,  in  the  contract  of  mandate,  which  implies  a  greater  degree  of  trust  than  the 
fOatio  amdiu^io  operarum,  the  mandatary  should  be  so  far  entitled  to  invert  the 
Iture  of  his  possession,  as  to  retain  the  subject  he  was  employed  to  purchase,  till 
a  should  be  relieved  of  all  the  separate  obligations  in  which  he  was  either  previously 
Dund,  or  which  he  should  afterwards  come  under  on  his  account. 
,  Answered  :  When  a  person  is  disabled  by  bankruptcy  from  discharging  the 
Uigations  he  owes  to  another,  he  cannot  demand  performance  of  what  that  other 
pres  to  him  ;  and  the  solvent  party  is  entitled  to  retain,  for  his  security,  any  effects 
I  the  bankmpt  he  may  have  got  into  his  possession,  especially  if  he  is  cautioner 
pr  the  bankrupt,  because  he  is  at  all  times  entitled  to  insist  on  being  relieved  from 
18  obligation,  even  although  he  has  not  been  distressed  for  payment  of  the  debt ; 
Mdne,  b.  3,  tit.  4,  §  20  and  21  ;  Macdowal,  b.  1,  tit.  24,  §  34  ;  18th  February  1662, 
krl  Bedford  t?.  Lord  Balmerinock,  voce  Mutual  Contract  ;  Voei.  de  InstUor,  Act, 
».,  14,  tit.  3,  §  9 ;  Kames'  Principles  of  Equity,  3d  edit.  vol.  2,  p.  102.  Neither 
loeB  it  make  any  difference  w^hether  the  cautionary  obligation  has  been  undertaken 
U  him  before  or  after  his  obtaining  the  subject  over  which  he  claims  a  right  of  re- 
Jention;  Fountainhall,  v.  2,  p.  657,  10th  July  1711,  Irving  v.  Menzies,  infra 
Ity  June  1710,  Martin  t\  the  Creditors  of  Archibald;*  19th  June  1744,  Murray  v. 
Shalmers,  No.  82,  p.  2626. 

Besides,  from  the  great  length  of  time  during  which  Brough  allowed  the  property 
fco  continue  in  the  defender's  name,  it  is  evident  that  it  came  into  his  hands  not  in 
consequence  of  a  simple  mandate,  but  that  Mr.  Brough  must  have  intended  it  to 
ttmain  with  him  in  trust,  for  his  relief  of  all  obligations  in  which  he  might  be  engaged 
bihim. 

Replied :  Retention  has  never  been  sustained  for  relief  of  cautionary  obligations, 
unless  on  the  footing  of  previous  consent  between  the  parties,  either  direct  or  implied, 
of  vhich,  in  the  present  case,  there  is  no  evidence ;  1st  July  1709,  Strachaii  v,  the 
Town  of  Aberdeen,  No.  30,  p.  2570  ;  24th  December  1746,  Balfour  v,  Lazini,  No.  35, 
p.  2575. 

[2687]  The  Lord  Ordinary  reported  the  cause  on  informations. 

The  Court,  5th  June  1793,  sustained  the  claim  of  retention. 

On  advising  a  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench  ;  Mr.  Jollie,  whether  considered  as  a  mandatary  or  trustee, 
18  not  bound  to  denude  till  reUeved  of  his  cautionary  obUgations.  In  the  case,  Harper 
V,  Faulds,  the  goods  were  put  into  the  hands  of  an  artificer,  merely  to  perform  a 
eertain  operation  upon  them,  under  an  implied  obligation  to  restore  them  whenever 
H  was  finished,  upon  receiving  the  price  of  his  labour.  It  was  therefore  thought, 
that  he  could  not  be  entitled  to  hold  them  as  a  pledge  or  security  for  debt  in  general ; 
but  it  was  admitted,  that  cautioners,  factors,  or  trustees,  stood  upon  a  different 
footing. 

The  Court  unanimously  "  adhered  to  the  interlocutor  reclaimed  against,  in  so 
kr  &8  it  sustained  the  claim  of  retention  maintained  for  James  Jollie,  reserving  to 
tke  parties  to  be  heard  how  far  individual  tradesmen,  creditors  of  the  said  John 
Biongh,  had  a  right  to  insist  af^ainst  Mr.  Jollie  for  payment  of  work  done,  or  materials 
famished  by  them  to  the  subjects  in  question,  and  also  reserving  to  the  creditors  at 
large  to  insist  against  him  for  repayment  of  the  original  purchase-money  of  the  area, 
without  prejudice  to  any  defences  competent  to  him  against  these  claims." 

Lord  Ordinary,  Dreohobn.— For  the  Objectors,  Solicitor-General  Blair,  Patison. 
—For  JoUie,  Dean  op  Faculty  Erskine,  Cullen. — Clerk,  Mitchblson. 

j^P.  Fol,  Die.  V.  3,  p.  143.    Fac,  Cd,  No.  75,  p.  166. 

*  Examine  General  List  of  Names. 
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No.  43.  [2589]  William  Curtis  and  Others,  Assignees  under  the  Commissiosi 
Bankruptcy  of  Gibson  and  Johnson  v.  Edward  Chippendale,  Trustee  on  ij 
Sequestrated  Estate  of  William  M' Alpine  and  Company.    December  9, 179i.| 

The  creditors  of  A,  a  bankrupt,  claimed  on  the  bankrupt  estate  of  B,  for  the  i 
of  certain  bills  accepted  by  him,  in  A's  possession  at  his  bankruptcy.     Fo 
incompetent  for  the  creditors  of  B  to  plead  retention  against  this  claim,  i 
account  of  B's  having  indorsed  bills  accepted  by  A,  the  holders  of  which  last  T 
drawn  a  dividend  out  of  the  estate  of  A,  and  were  Ukewise  claiming  upon 
estate  of  B. 

William  M* Alpine  and  Company,  Livesay,  Hargrave,  and  Company,  and 
and  Potter  agreed,  that  an  exchange  of  bills  should  take  place  among  them, 
a  view  to  support  each  other's  credit. 

Bills  accordingly  were  delivered  to  Livesay,  Hargrave,  and  Company  and 
and  Potter,  by  M*Alpine  and  Company,  to  a  very  large  amount,  drawn  by  them, 
accepted,  partly  by  other  houses  with  whom  they  were  connected,  and  partly 
Barr  and  Maddox,  a  fictitious  firm  assumed  by  themselves. 

Many  of  the  bills  thus  obtained,  were  indorsed  by  Livesay  and  Company, 
Lewis  and  Company,  to  their  bankers  Gibson  and  Johnson,  in  security  of  advj 
which  they  had  made  for  them. 

On  the  other  hand,  M'Alpine  and  Company  received  bills  to  a  large  amonnt 
Livesay  and  Company,  and  Lewis  and  Potter,  which  were  drawn  by  them,  cI 
on  their  own  agents,  and  accepted  by  Gibson  and  Johnson. 

In  May  1788,  M'Alpine,  and  Company,  Livesay,  Hargrave,  and  Company,  Le^ 
and  Potter,  and  Gibson  and  Johnson,  became  bankrupt. 

Bills  accepted,  drawn,  or  indorsed,  by  M'Alpine  and  Company,  to  the  extent 
£25,801,  4s.  lOd.,  were  then  in  the  hands  of  Gibson  and  Johnson. 

The  assignees  under  the  commission  of  bankruptcy  awarded  against  them,  en 
a  claim  for  this  sum,  upon  the  sequestrated  estate  of  M' Alpine  and  Company. 

The  trustee  objected  to  the  claim.  That  bills  accepted  by  Gibson  and  Jol 
to  the  amount  of  £22,613, 14s.  5d.,  had  been  put  into  the  hands  of  M'Alpine  and 
pany,  which  they  had  indorsed,  and  which  not  having  been  retired  by  the  acce] 
were  now  ranked  on  the  estate  of  M*Alpine  and  Company,  and  that  therefore, 
amount  fell  to  be  deducted  from  the  claim  of  Gibson  and  Johnson,  who  could 
rank  for  the  balance,  being  £3287,  lOs.  5d. 

It  appeared,  that  the  holders  of  the  bills  accepted  by  Gibson  and  Johnson, 
likewise  claimed  on  their  estate,  and  had  drawn  a  dividend  of  5s.  8d.  in  the  pouiidL^ 
The  estate  of  M'Alpine  and  Company  had  at  this  time  paid  nothing,  but  it  was  statei 
as  pretty  clear,  that  it  would  afiord  their  creditors  a  dividend  of  2s.  6d.  in  the  pound. 

So  matters  stood  when  the  question  came  before  the  Court,  when,  in  support  «ii 
the  objection,  it  was 

Pleaded,  No  person  can  demand  payment  or  performance  from  another,  till  h^ 
have  answered  any  claim  which  that  other  has  against  him.     Hence,  althoof^ 
M'Alpine  and  Company  are  not  in  possession  of  the  bills  accepted  by  Gibson  aoi; 
Johnson,  yet  being,  in  consequence  of  their  indorsing  them,  liable  for  their  [2590]  VV' ' 
ment,  they  are  entitled  to  retain  what  they  owe  to  Gibson  and  Johnson  for  their  rdi^  i 
In  order  to  found  a  right  of  retention,  it  is  not  necessary  that  the  party  pleading  H^ 
should  hold  a  voucher  of  debt,  of  which  he  can  instantly  demand  payment ;  it  ift 
enough  that  he  can  show,  that  at  some  future  period,  he  may  be  distressed  for  a  dcbl  . 
for  which  his  creditor  is  primarily  Uable.     Thus  a  cautioner  can  plead  retentioa 
against  the  principal  debtor,  till  relieved  of  his  engagement ;  Stair,  b.  1,  tit.  18,  §  7« 
M'Dowal,  b.  1,  tit.  24,  §  34  ;  Erskine,  b.  3,  tit.  4,  §  20  ;  Fountainhall,  v.  2,  p.  657,  lOtk 
July  1711,  Irvine  v.  Menzies,  infra  h.  L  ;  Rem.  Dec.  v.  2,  p.  82,  1744,  Murray  v.  Chat 
mers.  No.  82,  p.  2626.    Even  compensation  may  in  particular  cases  be  pleaded,  when 
the  party  founding  on  it,  is  not  in  the  right  of  the  debt ;  thus,  a  cautioner  may  plead 
it  on  a  debt  due  to  the  principal  debtor,  1st  July  1709,  Strachan  v.  the  Town  of  Abe^ 
deen,  No.  30,  p.  2570. 

Answered,  If  M'Alpine  and  Company  had  still  been  possessed  of  the  bills  of  Giheon 
and  Johnson,  they  would  no  doubt  have  been  entitled  to  plead  compensation  against 
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the  present  claim.  But  by  indorsing  them  for  value,  they  have  transferred  their 
right  in  them  to  the  present  holders,  who  accordingly  have  been  ranked  for  them 
on  Gibson  and  Johnson's  estate,  and  drawn  a  considerable  dividend. 

If,  in  this  situation,  M'Alpine  and  Company  were  entitled  to  plead  retention, 
it  would  produce  the  utmost  inequality  and  embarrassment  in  the  division  of  bank- 
rupt estates. 

Bills  being  substitutes  for  cash,  must  necessarily  pass  through  the  hands  of  many 
indorsers,  all  of  whom,  if  they  happened  to  be  debtors  to  the  acceptor,  would  have 
a  right  of  retention ;  and  in  this  way  sums  might  be  withheld  from  the  estate  of  the 
acceptor  to  ten,  twenty,  or  thirty  times  the  amount  of  the  bills  due  by  him. 

Suppose  that  a  bill  of  £1000,  of  which  A  is  acceptor,  pass  through  ten  different 
hands,  all  of  whom  owe  him  £1000,  and  that  afterwards  they  all  become  bankrupt, 
and  pay  only  2s.  in  the  pound ;  suppose  also,  the  estate  of  A  to  be  bankrupt,  and  that 
it  likewise  yields  a  dividend  of  2s.:  If  each  of  these  indorsers  were  entitled  to  retain 
the  dividend  due  on  A's  debt,  the  result  would  be,  that  A's  bill  of  £1000  would  be 
fully  paid,  while  all  his  other  creditors,  equally  onerous  with  those  claiming  under  it, 
would  draw  a  dividend  of  2s.  only.  Ten  different  parties  would  thus  virtually  rank 
on  the  same  estate  for  the  same  debt,  which  would  be  contrary  both  to  justice,  and 
to  the  intention  of  the  bankrupt  statutes,  the  great  object  of  which  is  to  effect  a 
rateable  distribution  of  the  bankrupt's  estate. 

Even  in  the  present  case,  as  the  holders  of  Gibson  and  Johnson's  bills  have  drawn 
a  dividend  of  5s.  8d.  in  the  pound  from  their  estate,  if  the  objector  were  to  prevail, 
a  further  dividend  would  virtually  be  paid  on  them,  corresponding  to  the  dividend 
which  Gibson  and  Johnson  would  otherwise  be  entitled  to  draw  from  the  estate  of 
M' Alpine  and  Company,  for  the  bills  on  which  they  now  claim.  [2591]  And  were 
this  to  turn  out  no  more  than  2s.  6d.  still  the  biUs  of  Gibson  and  Johnson  indorsed 
by  M'Alpine  and  Company,  would  be  drawing  nearly  a  third  more  than  their  other 
debts,  i.e.  8s.  2d.  and  the  others  only  5s.  8d. 

Besides,  M'Alpine  and  Company,  by  indorsing  the  bills  of  Gibson  and  Johnson, 
came  under  an  implied  warrandice,  that  they  would  do  nothing  to  the  prejudice  of 
their  indorsee.  But  were  they  to  prevail  in  this  question,  they  would  be  guilty  of 
a  breach  of  it,  by  diminishing  the  funds  divisible  among  Gibson  and  Johnson's  credi- 
tors, of  which  their  own  indorsees  will  receive  a  proportional  share. 

It  is  also  to  be  considered,  that,  on  the  principle  pleaded  by  the  objectors,  reten- 
tion would  be  competent  not  merely  to  the  holder  of  the  bill,  but  to  every  indorsee, 
against  the  drawer  and  preceding  indorsers  ;  and  as  a  bill  may  circulate  over  all  the 
trading  world,  the  claims  competent  to  the  holders  or  posterior  indorsees  against 
prior  indorsees,  might  be  infinitely  diversified ;  and  the  ranking  of  creditors  thus 
rendered  inextricable. 

The  municipal  law  of  this  country,  with  respect  to  retention,  when  applied  to 
cautioners,  cannot  affect  this  case.  As  it  arises  from  bills  of  exchange,  and  may 
therefore,  as  a  precedent,  affect  the  interest  of  strangers,  it  must  be  determined  on 
those  established  principles  of  mercantile  law,  which,  from  views  of  expediency  and 
justice,  regulate  the  transactions  of  merchants  in  other  trading  countries  ;  M'Kenzie's 
Obs.  on  1681,  c.  20,  p.  466.  In  England,  where  these  principles  are  better  under- 
stood, from  being  more  frequently  resorted  to,  the  identical  point  at  issue  has  more 
than  once  occurred,  and  has  been  uniformly  decided  in  favour  of  the  claimants ; 
5th  November  1792,  Gibson  and  Johnson  v.  Edenson's  Assignees,  determined  by  the 
Commissioners  for  the  custody  of  the  Great  Seal ;  King's  Bench,  Term.  Reports, 
V.  4,  No.  714,  13th  June  1792,  Howis  v.  Wiggins.*  Other  reasons  also  concur  for  the 
law  of  that  country  being  adopted  in  the  decision  of  the  present  question.  It  was  the 
locus  conlractus,  the  locus  soliUioni  destinatus  ;  it  is  of  importance,  that  in  mercantile 
questions  there  should  be  an  uniformity  in  the  law  of  the  two  countries,  and  no  opposite 
judgment  has  yet  been  given  in  our  own  Courts,  none  of  the  decisions  quoted  by  the 
other  party  having  been  pronounced  between  merchant  and  merchant ;  indeed, 
all  of  them  at  a  period  when  there  was  little  trade  in  this  country. 

Replied,  The  objector  does  not  argue,  that  one  document  of  debt  can  in  any  case 
draw  more  than  full  payment,  but  merely,  that  w^here  the  creditor  of  a  bankrupt  is 
debtor  to  him  to  an  equal  amount,  he  will  be  secured  by  the  right  of  retention  from 

*  See  Appendix, 
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suffering  by  hia  insolvency.     The  inequality  and  hardship  figured  by  the  c! 
is  what  must  occur  in  every  case  of  mutual  debts,  where  either  party  becomes 
rupt.    Let  it  be  supposed,  that  A  becomes  bankrupt,  indebted  to  B  and  C  in 
each,  and  pays  only  2s.  in  the  pound,  and  that  B  owes  him  nothing,  but  that  C 
him  £1000,  the  consequence  will  be,  that  C,  by  pleading  compensation, wiU  lose  no4 
while  B  will  only  [2592]  draw  2s.  in  the  pound.     In  like  manner,  if  C  were  canti 
for  A  for  £1000,  he  would,  by  pleading  retention  till  relieved,  be  freed  from  any 
on  A's  bankruptcy.     And  on  the  very  same  principle,  if  C,  being  creditor  in  a  biH 
£1000  to  A,  indorse  it  for  value,  he  is  entitled  to  retain  till  relieved  of  his  suT 
obligation  as  indorser.     Neither  would  more  than  full  payment  be  drawn  fof 
bill,  although  it  should  pass  through  ten  different  hands,  each  of  them  his  di ' 
If  the  creditors  of  A  found  it  for  their  interest,  they  might  pay  the  whole  coi    ^ 
of  the  bill  to  the  holder,  and  thus  at  once  put  an  end  to  all  claims  of  retentioii 
prior  indorsees  :  And  on  the  same  principle,  whenever  the  bill  was  fully  jwdd  out 
A's  estate,  either  by  actual  dividends,  or  by  the  operation  of  retention,  each  ind 
would  be  obliged  to  pay  what  he  owed  to  the  bankrupt.     The  plea  of  the  other  | 
seems  to  be,  that  whenever  the  principal  debtor  becomes  bankrupt,  aU  claiii» 
retention,  and  in  short  all  preferable  securities,  should  cease,  although  it  is  only 
cases  of  insolvency  that  they  can  be  of  any  use. 

Even  if  the  law  of  England  were  evidence  of  the  law-mercantile,  which  it  is 
it  could  have  no  effect  on  the  present  question,  as  both  are  equally  inapplicable, 
although  bills  arise  from  commerce,  and  owe  their  validity  to  the  common 
of  nations,  yet  it  is  only  with  regard  to  their  constitution  and  mode  of  transfei 
that  the  law-mercantile  has  place.     But  in  whatever  country  a  bill  may  have 
granted  or  negotiated,  the  mode  of  recovering  payment  of  it,  and  the  pleas  of  retenti 
or  compensation  competent  on  it,  must  be  regulated  by  the  law  of  the  country    * 
payment  is  demanded. 

The  Lord  Ordinary  took  the  cause  to  report  on  informations. 

The  Court  "  found,  That  to  the  amount  of  the  acceptances  due  by  Gibson 
Johnson,  the  plea  of  retention  is  well  founded,  and  that  till  relief  is  given  to  thai 
amount,  the  assignees  under  the  commission  of  bankruptcy  awarded  against  GibsoK 
and  Johnson,  are  not  entitled  to  be  ranked  upon  the  sequestrated  estate  of  M'Alpiill 
and  Company  ;  and,  in  so  far  sustained  the  objection  in  question." 

On  considering  a  reclaiming  petition  and  answers,  the  Court  being  of  opinioB^ 
that  the  case  was  attended  with  very  great  difficulty,  a  hearing  in  presence  was  ordei«|f 
and  after  that  memorials. 

When  the  cause  came  again  to  be  advised,  several  of  the  Judges  thought  then 
were  no  termini  habiles  for  retention.     Although  (it  was  observed)  the  e}tcepti<»Si 
of  compensation  and  retention,  while  founded  on  principles  of  equality,  are  attended 
with  beneficial  effects  to  both  parties  in  saving  counter  actions,  and  on  that  aocounft: 
entitled  to  the  favour  of  the  law ;  yet  in  this  case  retention  ought  not  to  be  admitted* 
because,  when  the  situation  of  the  parties,  and  the  effect  of  their  transactions,  an 
thoroughly  considered,  it  will  be  found,  that  to  sustain  M'Alpine  and  Company's 
plea  of  retention  would  be  attended  with  great  injustice  to  the  creditors  of  Gib«Hi 
and  Johnson.     If  both  parties  had  continued  solvent,  the  question  would  have  becstj 
of  no  importance,  or  even  although  one  [2593]  or  both  had  become  bankrupt,  if  bodi 
sets  of  bills  had  remained  in  their  hands,  the  one  set  might  have  been  fairly  set  oC 
against  the  other,  although  the  dividends  had  been  unequal.     But  the  case  here  m 
quite  different ;    Gibson  and  Johnson  have  indeed  kept  the  bills  of  M^Alpine  aat' 
Company  in  their  own  hands,  but  M'Alpine  and  Company  have  indorsed  the  bill 
of  Gibson  and  Johnson  for  value.    Their  indorsees  are  entitled  to  rank  on;both  estato^ 
and  have  accordingly  done  so.     From  that  of  Gibson  and  Johnson  they  have  drawn  a 
dividend  of  5s.  8d.     They  will  likewise  draw  from  that  of  M'Alpine  and  Company  t. 
dividend  of  2s.  6d.     If  these  estates  should  afford  no  further  dividends,  the  indones&i 
will  draw  only  Ss.  2d.  in  the  pound,  but  M'Alpine  and  Company,  the  indorsers,  hati' 
already  got  a  great  deal  more ;  for  having  indorsed  the  bills  of  Gibson  and  Johnsoa 
for  full  value,  and  only  repaid  28.  6d.,  they  have  gained  ITs.  6d.  in  the  pound  by  thf 
transaction  ;    while,  on  the  other  hand,  those  of  Gibson  and  Johnson  must  at  al 
events  be  losers  by  it.     For  the  bills  of  M'Alpine  and  Company,  which  still  remain  ia 
their  hands,  they  had  accepted  bills  which  have  drawn  from  their  estates  at  the  rate 
of  5s.  8d.  in  the  pound,  so  that  even  should  they  be  allowed  to  rank  on  the  estate  of 
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fAlpine  and  Ck>inpan7,  if  it  yield  only  2b.  6d.  they  will  still  lose  38.  2d.  in  the  pound  r 
b  lesolt,  therefore,  of  the  whole  transaction  is,  that  while  the  creditors  of  Gibson 
p  Johnson  are  losers  to  this  extent,  the  creditors  of  M'Alpine  and  Company,  even 
lor  pajring  a  dividend  of  2s.  6d.  not  only  on  their  own  acceptances,  but  also  on 
live  of  Gibflon  and  Johnson  which  they  indorsed,  will  be  gainers  to  the  extent  of 
jk  in  the  pound. 

\  On  the  other  hand,  a  majority  of  the  Court  still  remained  of  opinion,  that  as  Gibson 
ii  Johnson  were  claiming  to  be  ranked  on  the  effects  of  Scotch  bankrupts  situated  in 
11  country,  their  right  must  be  determined  by  the  law  and  practice  of  Scotland,  in 
|feh  no  principle  is  better  estabUahed,  than  that  a  person  may  plead  retention,  till 
b^  creditor  claiming  a  debt  of  any  sort  from  him  relieve  him  of  all  obligations  for 
|feh  that  creditor  is  primarily  liable.  See  No.  179,  p.  1620. 
I  The  Court  "  adhered." 
I 

bd  Ordinary,  Hendbrland.— For  the  Claimants,  Rolland,  Geo.  Fergusson,  J. 
I  Grant. — For  the  Objectors,  Dean  of  Faculty  Erskine,  Honyman,  Cha.  Ross. — 
i    Qerk,  Sinclair. 

B,  D.  Fd.  Die,  v.  3,  p.  145.    Fac.  Col.  No.  140,  p.  318. 

I  *4j*  This  case  was  appealed : 

[February  23, 1797. — The  House  of  Lords  Ordered  and  Adjudged,  That  the  several 
llfflocutOTS  complained  of  be  reversed ;  and  it  is  further  Ordered,  That  the  said 
ktte  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  rank  the  appellants 
prsoant  to  their  claim,  to  the  amount  of  £25,801, 4s.  lOd.,  and  to  proceed  further  in 
ke  cause,  according  to  justice. 


lo.  44.    [2594]  Mansfield,  Ramsay,  and  Company,  and  Baillie,  Pocock,  and 
Company  v.  Smith,  Wright,  and  Gray."   June  17,  1795. 

tke  clerk  of  a  Company,  which  was  insolvent,  but  not  legally  bankrupt,  having  sold 
their  effects  and  put  the  price  into  the  hands  of  a  banker,  in  consequence  of  a 
previous  concert  with  him,  on  an  account  in  his  own  name,  "  for  the  creditors 
of  the  Company,"  the  banker  was  found  entitled  to  retain,  for  a  debt  due  to 
himself,  such  a  portion  of  the  fund  in  medio  as  would  have  fallen  to  his  share,  if 
it  had  been  divided  among  the  whole  creditors  of  the  Company,  in  proportion 
to  the  amount  of  their  debts  ;  but  other  creditors  were  preferred  according  to 
the  priority  of  their  diligences. 

James  King,  Joseph  King,  and  Anthony  Charleton,  were  engaged  in  a  pottery 
pi  Newcastle,  under  the  firm  of  James  King  and  Company.  They  had  likewise  a 
^nrehoQBe  at  Leith,  which  was  managed  by  a  clerk. 

I  In  1786  the  Company  became  insolvent;  and  commissions  of  bankruptcy  were 
poed'against  the  Messrs.  Kings  as  individuals,  but  none  against  Charleton,  or  against 
|fc  Company. 

Upon  this  their  manager  at  Leith,  finding  it  impossible  to  carry  on  the  business 
If  the  Company,  applied  for  advice  to  Mansfield,  Ramsay,  and  Company,  bankers 
m  Edinburgh,  who  were  creditors  of  the  Company  to  a  large  amount.  By  their 
idvice  he  sold  the  goods  on  hand,  and  lodged  the  price  (amounting  to  above  £200) 
iPfith  them,  upon  an  account,  in  his  own  name,  "  for  the  creditors  of  James  King,  and 
Company." 

In  1789,  some  English  creditors  of  the  Company  raised  a  multiplepoinding,  in  the 
iMUne  of  Mansfield,  Ramsay,  and  Company,  for  the  distribution  of  the  sum  in  their 
ianda.  Appearance  was  made  for  the  assignee  under  the  commission  of  bank- 
wptcy,  and  for  various  other  creditors. 

Smith,  Wright,  and  Gray,  Bankers  in  London,  were  creditors  of  the  Company,  in 
•  bill  for  £120.    In  September  1790  they  executed  a  summons  for  payment  of  this 
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bill ;  and,  upon  its  dependence,  used  an  arrestment  in  the  hands  of  Mansfield, 
and  Company.    They  then  produced  the  summons  and  arrestment  as  an  in 
the  multiplepoinding. 

The  summons  of  constitution  was  never  called  in  Court. 

In  January  1791  they  obtained  an  interlocutor  of  the  Lord  Ordinary,  pi 
them  on  the  fund  in  medio.    Some  further  litigation  ensued  ;  but  a  decree  of 
ence,  in  their  favour,  was  extracted  in  1792. 

Having  then  applied  for  payment  to  Mansfield,  Ramsay,  and  Company,  for 
no  claim  had  been  entered  in  the  multiplepoinding,  the  latter  brought  a  sub[ 
and  reduction  of  the  decree  of  preference.     Upon  which  BaiUie,  Pocock,  and 
pany,  likewise  creditors  of  James  King  and  Company,  for  whom  no  appearance 
been  made  in  the  multiplepoinding,  after  using  an  arrestment  jurisdidionis  f\ 
gratia,  executed  a  summons  of  constitution  (which  was  called  in  Court,  and  a 
in  absence  was  obtained  on  it  within  a  year  from  its  date) ;  and  upon  its  dependh 
an  arrestment  in  the  hands  of  the  pursuers  of  reduction  ;  and  upon  this  interest  ^  ' 
to  be  preferred  on  the  fund  in  medio. 

In  support  of  this  claim,  they,  along  with  Mansfield,  Ramsay,  and  Company, 

[2595]  Pleaded,  Imo,  James  King  and  Company,  having  neither  residence 
landed  property  in  Scotland,  the  summons  of  constitution  executed  against  thei 
out  of  the  kingdom,  by  Smith,  Wright,  and  Gray,  and  the  interest  founded  on  it, 
void,  as  no  arrestment  jurisdidionis  fundandcB  gratia  was  previously  executed 
them. 

2do,  The  sole  object  of  an  arrestment  upon  a  depending  action,  is  to  keep 
subject  in  medio  until  it  can  be  attached  by  diligence  on  the  decree  afterm 
obtained  in  the  action,  upon  dependence  of  which  it  was  founded.     As,  howevei^i 
summons  in  the  present  case  was  not  called  in  Court  within  year  and  day  froa; 
execution,  no  decree  can  ever  be  pronounced  on  it ;  and  consequently,  the  a: 
of  the  defenders  is  ineffectual.     And  although  an  arrestment  is  competent  a[ 
liquid  ground  of  debt,  without  a  depending  action,  the  arrester  is  in  no  case  enl 
to  a  decree  of  preference  or  of  forthcoming,  until  his  document  of  debt  be  sup]^ 
either  by  a  previous  decree  of  constitution,  or  at  least  of  registration ;  Stair,  K 
tit.  1,  §  36. 

Mansfield,  Ramsay,  and  Company 

Pleaded,  3tio,  If  the  fund  in  medio  had  been  deposited  with  the  pursuers,  with 
any  qualification  as  to  the  terms  on  which  they  were  to  hold  it,  they  would  have  bi 
entitled  to  retain  the  whole  in  extinction  of  the  debt  due  to  themselves.  The  0« 
pany,  though  insolvent,  were  not  made  legally  bankrupt ;  and  the  transaction 
not  have  been  impeachable  on  the  acts  1621  and  1696  ;  and  still  less  on  the  heid 
actual  fraud.  Since,  therefore,  the  qualification,  in  the  terms  of  depositation,  is  t 
circumstance  which  gives  the  other  creditors  of  the  Company  any  right  to  claim 
all,  they  must  allow  it  to  be  carried  into  full  effect ;  and  the  pursuers,  if  not  entill 
to  hold  the  money  in  their  hands,  as  trustees  for  the  whole  creditors,  must  at  kl 
be  entitled  to  retain,  for  their  own  debt,  the  sum  which  would  have  fallen  to  til 
share,  had  all  parties  concerned  been  in  the  field.  Their  not  being  allowed  to  do 
would  be  unreasonable,  as  they  could  not  attach,  by  diligence,  a  fund  in  their 
possession. 

Answered,  Imo,  The  sole  object  of  an  arrestment  jurisdictionis  fundanda 
is  to  insure  that  the  judgment  pronounced  in  the  subsequent  action  shall  not 
nugatory.     It  is,  therefore,  never  required  where  the  defender  has  a  landed  estate. 
Scotland.    For  the  same  reason,  it  was  unnecessary  in  the  present  case,  where  *' 
multiplepoindinf^,  by  placing  the  fund  in  m^dio  under  the  jurisdiction  of  the  0 
had  anticipated  its  effect. 

2do,  Where  the  purpose  of  executing  a  summons  is  merely  to  produce  it  as 
interest  in  a  ranking  of  creditors,  the  production  of  it  in  the  ranking  is  equivalent 
its  being  called  in  Court.     Besides,  the  arrestment  might  have  proceeded  on  the  1 
itself,  without  a  previous  action ;  and  it  would  be  hard  that  a  precaution,  which  i*j 
not  essential,  should  be  fatal  to  the  diligence. 

It  is  a  mistake  to  suppose,  that  a  decree  of  constitution  was  at  all  necessaijW 
the  present  case.  The  production  of  an  executed  summons  and  arrestinew 
[2596]  gives  a  legal  title  to  compete  in  a  multiplepoinding.  There  all  parties  intereslBl 
are  in  the  field,  and  have  an  opportunity  of  canvassing  the  justice  of  the  claims  pn* 
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duced.  The  decree  of  preference  is,  therefore,  to  be  considered  as  a  general  decree 
of  constitution  for  all  concerned.  To  oblige  each  creditor  to  constitute  his  debt  apart, 
would  be  multiplying  judicial  procedure  to  no  purpose. 

3tio,  It  is  admitted,  that  the  Company  was  notoriously  insolvent,  and  even  that 
commissions  of  bankruptcy  had  been  issued  against  two  of  the  partners,  before  the 
fund  in  medio  was  lodged  with  the  pursuers.  It  was  therefore  the  duty  of  the  Com- 
pany to  have  kept  their  property  m  their  own  possession,  subject  to  the  diligence 
of  their  creditors,  leaving  it  to  them  to  acquire  preferences,  according  to 
their  activity.  No  trust-right  granted  by  the  Company  would  have  been  effectual 
against  non-acceding  creditors  ;  and  the  powers  of  their  clerk  were  still  more  limited. 
If  he  found  it  necessary  to  dispose  of  the  goods  on  hand,  he  ought  to  have  lodged 
the  price  with  a  neutral  banker.  Since  his  acting  otherwise  was  owing  to  the  advice 
of  Mansfield,  Ramsay,  and  Company,  they  are  not  entitled,  without  having  done  any 
diligence  to  attach  the  subject,  to  retain  any  part  of  it  for  their  own  debt ;  and  still 
less,  by  considering  themselves  as  trustees  for  all  concerned,  to  put  the  most  supine 
on  a  footing  with  the  most  active  creditor.  If  there  is  any  hardship  in  their  situation, 
they  have  themselves  to  blame  for  it.  If  it  was  incompetent  for  them  to  have  arrested 
the  funds  in  their  own  name,  they  might  have  assigned  their  grounds  of  debt  to  a 
friend,  who  might  have  done  so  for  their  behoof. 

The  Lord  Ordinary  found  the  expense  of  raising  the  original  process,  and  extracting 
the  decree  in  it,  a  preferable  burden  on  the  fund  in  medio ;  "  preferred  Messrs.  Smith, 
Wright,  and  Gray,  secundo  loco,  upon  the  funds  in  medio,  for  payment  to  them  of  the 
two  sums  of  £120,  and  £25  Sterling,*  with  interest^  in  terms  of  the  decree  charged 
upon  :  Preferred  William  Crumlington  and  Company,  Messrs.  Walkers,  Fishwick, 
and  Company,  tertio  loco,  upon  the  funds  in  medio,  for  payment  to  them  of  the  sums 
contained  in  the  accounts  produced  for  them.f  And  preferred  Baillie,  Pocock,  and 
Company,  quarto  loco,  for  payment  to  them  of  the  sums  contained  in  the  decreet 
produced  for  them." 

Upon  advising  a  reclaiming  petition,  with  answers, 

The  Court  were  unanimously  of  opinion,  that  the  process  of  multiplepoinding  super- 
seded the  necessity  of  an  arrestment  jurisdictionis  fundandce  gratia,  and  that  the 
decree  of  preference,  produced  by  the  defenders,  rendered  it  unnecessary  either  to 
call  the  summons  in  Ck>urt,  or  to  take  a  decree  of  constitution  upon  it ;  but  the  Com- 
pany not  having  been  legally  bankrupt  at  the  time  the  money  was  lodged,  and  the 
transaction  being  fair  and  reasonable,  it  was  thought  that  Messrs.  Mansfield,  Ramsay, 
and  Company,  were  entitled  to  a  rateable  proportion  of  the  fund  in  medio, 

[2597]  '^^  Lords  found,  "  That  Messrs.  Mansfield,  Ramsay,  and  Company,  are 
entitled  to  retain,  out  of  the  fimd  in  their  hands,  a  proportion  thereof,  corresponding 
to  their  own  debt,  in  comptUo  with  the  debts  due  to  the  whole  other  creditors  of  the 
bankrupts :  preferred  Baillie,  Pocock,  and  Company,  tertio  loco,  according  to  the  date 
of  the  arrestments  :  Found  Messrs.  Crumlington  and  Company,  and  Messrs.  Walkers, 
Fishwick,  and  Company,  are  only  entitled  to  be  ranked  on  the  remainder  of  the  funds 
pari  passu  with  Mansfield,  Ramsay,  and  Company,  for  the  balance  of  their  debt,  and 
any  other  creditors  of  the  bankrupt  who  have  used  no  arrestments  :  And,  with  these 
variations,  adhered  to  the  interlocutor  reclaimed  against,  and  refused  the  desire  of 
the  petition ;  and  remitted  to  the  Lord  Justice-Clerk  Ordinary  to  apply  this  inter- 
locutor, so  far  as  to  ascertain  the  amount  of  the  proper  debts  due  to  Messrs.  Mansfield, 
Ramsay,  and  Company,  and  the  amount  of  the  debts  due  to  the  whole  other  creditors 
of  the  bankrupts."    See  Forum  Competens. — Process. 

Lord  Ordinary,  Justice-Clerk. — Act.  Dean  of  Faculty  Erskine. — Alt.  Soucitor- 
General  Blair,  D.  Douglas. — Clerk,  Gordon. 

D.  D.  Fol,  Die.  V.  3,  p.  146.    Fac.  Col.  No.  177,  p.  419. 

*  This  last  sum  was  the  amount  of  the  expenses  awarded  them  in  the  original  i 

action. 

t  These  two  Companies  were  ranked  in  the  same  order  in  the  decree  of  multiple- 
poinding, upon  production  of  accounts  against  the  Company  ;  but  they  had  done  no 
diligence  against  the  subject. 


I 
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No.  50.  [2601]  Paton  v.  Barclay.    January  11,  1627. 

A  master  being  pursued  by  a  tenant's  onerous  assignee,  his  oompeDsation  was  i 
tained,  though  upon  a  decree  against  the  cedent  posterior  to  the  assignatioii,^ 
decree  being  for  bygone  farms,  long  before  the  assignation. 

In  a  suspension  betwixt  Paton  and  Barclay,  wherein  Paton  being  charged  toj 
300  merks,  conform  to  his  bond,  whereto  Barclay  was  made  assignee  by  the  < 
to  whom  the  bond  was  made  ;  the  reason  was,  that  the  cedent  being  this  i 
tenant,  in  some  lands  occupied  by  him,  for  the  which  he  was  debtor  to  the  bv 
in  as  many  farms  as,  being  liquidate,  extended  to  the  sum  contained  in  the  i 
and  which  farms  were  owing  to  him  at  the  time  of  the  making  of  the  said  aai 
likeas,  since  that  assignation,  he  hath  recovered  decreet  against  the  cedent,  his  ( 
for  paying  of  the  same,  and  liquidating  the  prices  thereof,  which  ought  to  con 
against  the  assignee,  as  it  would  have  compensed  against  the  cedent's  self  if  he  1 
been  charger. — The  Lords  found  this  compensation  relevant  against  the  asd 
as  well  as  against  the  cedent ;  albeit  the  decreet  against  the  cedent,  which  both  i 
the  cedent  his  debtor,  and  also  liquidate  the  debt,  was  posterior  to  the  assign 
made  to  this  charger,  who  was  a  tru^  creditor  to  the  cedent,  and  that  it  was  i 
for  satisfying  of  his  just  debt ;  and  albeit  the  assignation  preceded  the  said  de 
seeing  the  decreet  was  obtained  by  the  master  agamst  his  tenant  for  the  farm  (rfi 
ground,  which  was  a  debt  for  some  years  duties  preceding  the  assignation  mads  J 
the  charger,  owing  to  the  master,  albeit  the  same  was  not  decerned  before  the  assil 
tion,  but  thereafter,  which  was  sustained,  seeing  nothing  was  alleged  against 
debt  owing  by  the  cedent  to  the  suspender,  contained  in  the  said  decreet. 

Act.  MowAT. — Alt.  Lawtie. — Clerk,  Hay. 

Fd.  Die.  v.  1,  p.  161.     Dune,  p.  255* 


No.  60.    [2609]  Ml'*  Patrick  Strachan,  Servant  to  Sir  Francis  Grant,  Advocate 
The  Maoistrates  of  Aberdeen.    February  14,  1708. 

Andrew  Skeen  of  Rutherstane  granted  to  James  Skeen  his  brother,  a  bond  i 
£1000,  dated  1st  July  1671 ;  and  the  11th  of  November  thereafter  became  caulieai 
for  him  to  the  town  of  Aberdeen  for  a  year's  tack-duty  of  the  excise,  at  £53  Steifi 
monthly ;  for  security  whereof,  upon  distress  in  December  1672,  he  granted  a 
position  of  his  lands  to  the  town.  In  May  1672,  James  Skeen  assigned  the  £1 
bond  to  his  brother-in-law,  Alexander  King,  who  in  June  1673,  transferred  it  to  Ji 
Lumsden,  James  Skeen's  relict,  who,  in  April  16''^  «rot  from  Andrew  Skeen  an 
able  bond  of  corroboration,  and  her  right  is  conveyed  to  the  town  of  Aberdeen, 
prior  to  the  said  bond  of  corroboration,  Mr.  Patrick  Strachan's  father  being  ci 
to  Andrew  Skeen,  did  both  inhibit  him  in  August  1673,  and  get  an  heritable  sc 
for  £2784  out  of  his  lands  in  March  1674,  made  public  by  infeftment.  Mr.  Pat 
as  heir  to  his  father,  pursued  a  mails  and  duties  of  these  lands  of  Rutherstane,  whenii 
compearance  was  made  for  the  town  of  Aberdeen,  who  claimed  preference  upon  iM 
£1000  debt,  to  which  they  had  right  by  progress. 

Alleged  for  the  pursuer  :  The  town  can  found  no  preference  on  the  £1000  boi4 
because  compensed  while  it  stood  in  the  person  of  James  Skeen  ;  in  so  far  as,  Andnff 
Skeen  being  engaged  as  his  brother's  cautioner  for  the  tack-duty,  and  distressed  t^ 
granting  an  infeftment  in  his  lands  for  the  same  to  the  town,  who  are  paid  by  tMI 
intromissions  with  the  rents,  the  pursuer,  as  creditor  to  Andrew  Skeen  by  a  r^  li^ 
in  these  lands,  doth  justly  found  upon  compensation,  or  retention  of  the  £1000,  H 
the  common  debtor  might  have  done  against  the  town's  authors  for  relief  of  tW 
said  tack-duty. 

Answered  for  the  defenders  :    By  the  common  law,  jus  retentionis  was  in<m 
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competent  even  against  singular  successors,  of  species  and  things  in  the  custody  of 
others  than  the  proprietor,  lor  what  had  been  necessarily  expended  upon  the  account 
thereof :  But  retention  was  never  allowed  to  a  debtor  in  a  liquid  sum,  against  an 
assignee  upon  the  account  of  some  other  deed  performable  by  the  ce-[2610]-dent, 
which  came  not  under  the  precise  terms  of  compensation.  Ex  equUate,  the  exception 
of  retention  may  sometimes  be  competent  against  a  liquid  debt ;  as  to  a  cautioner 
pursued  by  the  principal  debtor  for  a  liquid  debt  due  by  him  to  the  principal,  thou^  he 
cannot  formally  compense,  he  being  debtor  to  pay  a  sum,  and  the  other  only  obliged 
ad  factum  frcBstandumy  viz.  to  relieve  the  cautioner ;  which  debts  are  not  commensur- 
able de  liquido  in  liquidum.  But  then  this  exception  is  only  competent  against  the 
creditor  himself,  and  not  against  an  assignee  for  an  onerous  cause  :  Because,  it  is  a 
simple  personal  exception,  that  doth  not  extinguish  the  debt,  arising  from  the  creditor's 
dole  in  seeking  payment  from  his  cautioner,  before  he  reheve  him  of  his  engagement 
for  the  principal.  2do,  Esto  retention  had  been  competent,  it  was  past  from  by 
Andrew  Skeen's  granting  the  bond  of  corroboration  in  April  1674,  long  after  the 
engagement  of  cautionry.  3tio,  James  Skeen  was  denuded  of  the  bond  before  the 
term  of  payment  of  the  tack-duty,  and  so  before  Andrew  was  or  could  be  distressed 
as  cautioner,  or  any  debt  liquidated  against  him  upon  that  head  ;  consequently  the 
assignee  cannot  be  concerned  therewith. 

Replied  for  the  pursuer :  Albeit  the  tack-duty  had  not  been  liquid,  retention 
was  competent  to  Andrew  Skeen  for  security  of  his  relief,  and  consequently  is  com- 
petent to  his  creditor  Mr.  Patrick  Strachan  :  But  ita  est,  that  by  the  heritable  security 
granted  to  the  town  of  Aberdeen  in  December  1672,  Andrew  Skeen  was  distressed, 
and  the  tack-duty  therein  liquidated  to  £53  Sterling  monthly  for  one  year,  which 
liquid  debt  must  be  drawn  back  to  the  date  of  the  tack  of  the  excise.  2do,  Prior  to 
the  bond  of  corroboration,  Mr.  Strachan  had  both  inhibited  Andrew  Skeen,  and  got 
infeftment  in  his  lands,  which  jus  qucBsitum  could  not  be  prejudiced  by  Andrew's 
granting  a  posterior  corroboration.  3tio,  Though  at  the  date  of  the  assignation  by 
James  Skeen  to  Alexander  Sling,  the  term  of  pa3rment  of  a  part  of  the  tack-duty  was 
not  come,  that  could  not  hinder  retention ;  because,  Imo,'  dies  cesserat,  licet  non  venerat, 
and  a  debt  in  diem  is  due  from  the  date,  though  execution  for  pa3rment  be  superseded 
to  a  day.  True,  a  cautionry  may  be  thought  an  obUgement  in  pendenti  for  a  time, 
when  the  existence  of  the  principal  obligement  depends  upon  the  elapsing  of  terms ; 
as  in  the  case  of  a  cautioner  for  a  liferent,  where  non  constat  if  the  liferenter  will  outlive 
subsequent  terms,  or  a  cautioner  in  a  tack  for  more  years  than  one,  which  commonly 
goes  not  to  heirs  and  assignees,  unless  expressly  conceived  in  their  favours.  But 
Andrew  Skeen  was  cautioner  for  one  year's  tack-duty,  which  tack  would  have  sub- 
sisted whether  the  tacksman  had  lived  or  not ;  and  the  obligement  of  cautionry  was 
the  same  thing  upon  the  matter,  as  if  a  liquid  bond  for  a  sum  equivalent  to  the  tack- 
duty  payable  at  several  terms  had  been  granted  ;  in  which  case,  the  cautioner  would 
certainly  have  had  retention  till  he  were  relieved  of  moieties  due  before,  though 
payable  after  assignation  of  the  cautioner's  bond ;  because,  in  personal  rights,  all 
exceptions  competent  against  the  cedent,  are  competent  against  his  assignee,  except 
as  to  probation  by  the  cedent's  oath.  And  where  a  man  has  a  right  in  his  person  to 
another's  be-[2611]-hoof,  whatever  he  expends  or  obligeth  himself  for  that  other,  is 
a  real  burden  upon  the  subject  affecting  singular  successors,  as  presimied  to  be  under- 
taken upon  the  faith  thereof.  Earl  of  Bedford  v.  Lord  Balmerinoch ;  voce  Mutual 
CoNTBACT  ;  just  as  when  one  having  another's  money  in  his  hand,  becomes  cautioner 
for  that  other  in  contemplation  thereof.  Besides,  one  of  the  reasons  why  our  custom 
allows  retention  in  a  man's  own  hand,  to  have  the  same  effect  with  arrestment  of  a 
subject  in  the  hands  of  another,  is,  for  that  a  person  cannot  affect,  directly  by  arrest- 
ment or  otherways,  money  in  his  own  hand,  and  pro  facto  habetur,  per  quern  non  stetit 
quo  minus  fleret.  The  Lords  have  also  frequently  so  decided,  even  in  the  case  where 
there  was  no  distress  at  the  time  of  the  principal's  assigning  his  cautioner's  bond. 

Duplied  for  the  defender  :  If  one  to  whom  compensation  is  competent,  corroborate 
the  bond  in  favours  of  tho  assignee,  the  benefit  of  objecting  compensation  against 
the  assignee,  is  lost ;  seeing  compensation  not  applied  operates  nothing  :  And  it  will 
not  be  pretended,  that  a  right  of  retention  is  better  than  compensation.  Inhibition 
may  indeed  stop  the  conveyance  of  heritage,  but  it  was  never  heard  to  discharge  an 
exception  arising  upon  a  personal  deed,  such  as  the  obhgation  of  relief  :  And  though 
the  infeftment  in  the  lands,  would  be  a  ground  to  reduce  posterior  rights  on  these 
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lands ;  what  doth  that  signify  to  hinder  the  discharge  of  an  extrinsic  peTBOX 
ception,  when  Andrew  Skeen  was  of  entire  credit  ?  2do,  It  is  true  in  the  case  b 
the  Lords  BaUantyne  and  Sinclair,  retention  was  allowed  to  my  Lord  Sincl 
relief  of  his  cautionry  for  Sir  James  Cockburn  ;  But  then  this  was  carried  very  i 
and  the  point  was  not  fully  heard  in  presence.  Besides,  there  was  a  specialty  i 
Lord  Sinclair's  case  ;  for  Sir  James  Cockburn  was  broken  and  fled  before  the  i 
ment  in  the  Lord  Sinclair's  hands,  so  that  in  efiect  the  cautioner  was  under  < 
whereas  James  Skeen  was  solvent  and  in  good  condition  when  he  assigned  the  I 
to  Alexander  King.    See  Mutual  Contbact. 

The  Lords  found  that  Andrew  Skeen  being  engaged  as  cautioner  for  his 
James  in  the  tack  of  the  excise,  before  he  assigned  the  £1000  bond  founded  i 
Alexander  King,  had  thereby  right  of  retention  of  the  sums  contained  in  the^ 
bond  due  by  him  to  James,  till  he  were  reheved  of  his  cautionry.    And  Ion 
said  defence  competent  to  Mr.  Patrick  Strachan  the  pursuer  in  this  competit 
the  mails  and  duties  of  Andrew  Skeen's  lands,  whereon  the  pursuer  is  a  real  c 
and  used  inhibition  against  Andrew  before  he  granted  the  bond  of  corroboxatia 
the  town  of  Aberdeen's  cedent.    And  therefore  preferred  Mr.  Strachan's 
the  town's  claim  upon  the  said  bond  of  £1000,  and  diligence  done  thereon. 
Inhibition.    See  No.  30,  p.  2570.  Fol.  Die.  v.  1,  p.  162.    Forbes,  p. 


No.  80.    [2625]  Pearson  v.  Sir  Robert  Crichton,  alias  Murray.     Novemii 

1672. 

A  factor  cannot  retain  or  compensate  his  intromissions,  by  any  of  his  constitmei 
debts,  assigned  to  him  after  his  intromissions. 

Pearson  having  charged  Sir  Robert  Murray  for  payment  of  a  bond,  he  suspa 
and  alleges  compensation  ;  and  that  Pearson,  having  been  chamberlain  to  the 
Earl  of  Annandale  in  Ireland,  and  after  his  decease,  being  continued  by  Sir  Roh 
to  whom  the  Earl,  according  to  the  law  of  Ireland,  had  disponed  his  estate  by  tei 
ment  for  payment  of  his  debt,  that  the  charger  had  intromitted  with  certain  id 
of  these  lands,  which  he  referred  to  his  oath,  and  craved  compensation  ;  who  depoi 
and  acknowledged  his  intromission,  but  alleged  he  ought  to  retain  these  rents^  l 
have  compensation  in  his  own  hand,  by  certain  bonds  due  by  the  said  Earl  to  Jl 
Greg,  whereupon  he  is  assignee  ;  and  the  said  Sir  Robert  being,  by  the  dispositi 
liable  to  the  Earl's  debt,  ought  to  allow  the  same. — It  was  answered.  That  tl 
debts  were  not  liquid  by  any  sentence,  and  that  no  chamberlain,  nor  any  other  serfl 
or  depositary,  could  take  assignation  to  his  constituent's  debts,  and  crave  compel 
tion  thereupon ;  because  the  chamberlain  being  a  servant,  the  property  of  his  iota 
mission  remained  in  his  master,  and  he  could  not  refuse  to  dehver  the  same,  wm 
soever  demanded.  J 

The  Lords  found  that  the  chamberlain  could  not  retain  or  compense  his  inM 
mission,  by  any  of  his  constituent's  debts,  assigned  to  him  after  his  intromission.   ' 

Fd,  Die,  V.  1,  p.  163.    Stair,  v.  2,  p.  115. 


No.  82.    [2626]  Creditors  of  Mr.  Hugh  Murray  v.  Andrew  Chalmbr.    June  1S| 

1744. 

When  money  is  put  into  the  hands  of  a  mandatary,  to  be  applied  for  a  certain  purpoM^ 
the  death  of  the  mandant,  before  the  apphcation,  entitles  the  mandataiy  <*| 
retain  the  money  in  compensation  of  debt  due  to  him  by  the  mandant. 

Hugh  Murray,  advocate,  executor  nominate  by  Sir  James  Rochead's  will,coft*| 
firmed  the  moveables  and  executed  the  testement.  In  March  1741,  being  about  ^1 
leave  the  town  of  Edinburgh,  and  apprehending  a  demand  from  Sir  James  RoGheaAj 
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next-of-kin  of  the  balance  in  his  hand,  for  which  they  had  obtained  a  decree  against 
him  as  Sir  James's  executor,  he  lodged  in  the  hand  of  Andrew  Chalmer,  his  clerk  and 
ordinary  doer,  a  sum  to  answer  the  said  demand,  and  took  from  him  a  declaration 
in  the  foUowing  terms  :  ''  I  Andrew  Chalmer,  writer  in  Edinburgh,  grant  that  Mr. 
Hugh  Murray  advocate,  has  given  me  in  cash  £135  Sterling,  with  which  I  am  to  pay 
the  sum  he  is  decerned  to  pay  to  the  nearest  of  kin  of  Sir  James  Rochead,  and  to 
report  him  their  discharge."  The  next-of-kin  not  having  made  a  demand,  the  money 
remained  with  Chalmer  till  Mr.  Murray  died  insolvent,  when  his  creditors  attached 
the  same  by  a  confirmation  as  executors-creditors.  Chalmer  brought  a  multiple- 
poinding,  and  claimed  retention  of  this  sum  for  reUef  of  certain  debts  wherein  he 
was  cautioner  for  Mr.  Murray.  The  creditors  opposed  this  demand,  insisting,  in 
terms  of  the  statute,  That  compensation  is  confined  to  actions  of  debt,  and  does  not 
take  place  in  an  actio  mandati  ;  that  a  person  employed  as  a  hand,  is  limited  to  act 
like  a  hand,  by  delivering  the  subject  as  directed ;  and  that  Chalmer  can  no  more 
withhold  Mr.  Murray's  cash  from  his  creditors,  than  he  could  from  Mr.  Murray  him- 
self. Chalmer  on  the  other  hand  admitted.  That  being  employed  only  as  a  hand,  it 
became  his  duty  to  pay  the  sum  to  Sir  James  Rochead's  executors,  or  to  redeliver 
the  same  to  Mr.  Murray  himself,  if  demanded ;  and  that  in  either  of  these  cases 
he  had  no  ground  of  compensation  or  retention.  But  he  insisted,  That  the  case 
was  altered  by  Mr.  Murray  s  death,  which  put  an  end  to  the  mandate  ;  after  which 
he,  Chalmer,  could  not  lawfully  pay  the  money  to  Sir  James's  next-of-kin,  which 
therefore  remained  in  his  hand  as  a  proper  debt  due  to  Mr.  Murray's  representatives, 
subjected  to  compensation  and  retention. 

The  creditors  acknowledged  the  mandate  to  be  so  far  at  an  end  by  Mr.  Murray's 
death,  that  Chalmer  could  not  lawfully  thereafter  pay  the  money  to  Sir  James's  next- 
of-kin  ;  but  insisted.  That  one  branch  of  the  mandate  remained  entire,  which  is,  to 
redeliver  the  money  to  Mr.  Murray's  representatives.  They  put  the  case,  that  Mr. 
Murray,  finding  use  for  the  money,  had  changed  his  mind,  and  recalled  the  commis- 
sion ;  Chalmer  must  instantly  have  restored  the  money,  and  would  not  have  been 
allowed  to  retain  the  same  upon  any  ground  whatever ;  and  yet,  by  alteration  of 
will,  the  mandate  was  as  much  at  an  end  as  it  could  be  by  Mr.  Murray's  death. 

Chalmer  answered,  That  there  is  a  wide  difference  betwixt  the  putting  an  end 
to  the  mandate  by  Mr.  Murray's  death  and  by  his  alteration  of  will ;  that,  during 
Mr.  Murray's  life,  there  were  no  termini  habUes  for  compensation  or  reten-2627]"tioii» 
in  respect  that  Chalmer,  if  he  did  not  restore  the  money  to  his  constituent,  stood 
bound  to  pay  it  to  Sir  James  Eochead's  next-of-kin  ;  but  that  Mr.  Murray's  death 
having  put  an  end  to  the  latter  branch  of  the  obligation,  nothing  remained  but  a 
simple  claim  of  restitution,  which  may  be  subjected  to  compensation  or  retention ; 
and  he  added,  that  the  same  exception  would  have  been  competent  against  Mr.  Murray 
himself,  had  Sir  James's  executors  been  aliunde  satisfied  of  their  claim  against  Mr. 
Murray. 

"  Found,  That  the  contract  betwixt  Mr.  Hugh  Murray  and  Andrew  Chalmer, 
was  a  mandate  which  expired  and  became  ineffectual  by  Mr.  Murray's  death  ;  and 
that  thereby  Andrew  Chalmer  was  in  the  common  case  of  one  having  his  debtor's 
money  in  his  hand,  for  which  he  was  obliged  to  accoimt ;  and  that  therefore  retention 
is  competent  to  him  until  he  be  relieved  of  his  cautionary  engagements." 

Fol.  Die.  V.  3,  p.  149.    Rem.  Dec.  v.  2,  No.  54,  p.  82. 


No.  84.    [2628]  Sif  Francis  Scot  of  Thirlestane,  and  James  Scot  of  Bristo  v.  Scot 
of  Hartwood-mjnres.    February  23, 1697. 

A  party  obtained  assignation  to  an  adjudication,  and  gave  back-bond  to  pay  or  denude. 
He  attempted  to  retain  till  paid  a  debt  due  to  him  by  the  cedent.  Being  a  trust, 
or  deposite,  compensation  found  not  competent  or  receivable. 

Amiston  reported  Sir  Francis  Scot  of  Thirlestane,  and  James  Scot  of  Bristo,  who 
had  led  an  adjudication  against  Scot  of  Hartwood-mjnres,  for  debts  owing  [2629]  to 
MOR.  I.  12 
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himself,  and  likewise  on  bonds  due  to  James  Scot  of  Bowhill,  and  otheis,  to  i 
gave  back-bonds  declaring  the  trust,  and  obliging  himself  to  hold  compt^  reeko 
and  payment  for  what  he  should  recover,  or  denude.     Bowhili  having  assigned  I 
Francis  to  Bristo's  back-bond,  and  he  craving  him  to  denude  ;  he  alleged,  upon  < 
pensation,  that  Bowhili  was  owing  him  as  much  by  clear  liquid  bonds,  and  whidill 
advanced  him  on  the  faith  of  the  trust  he  had  of  Hartwood-myres'  adjudication,  i 
that  he  would  retain  till  he  were  paid. — ^Answered  for  Sir  Francis,  Imo,  This  is 
liquid,  neither  being  inter  eosdem,  nor  a  compensible  sum,  but  only  an  obL' 
to  denude,  which  is  the  prestation  of  a  fact. — Replied,  That  it  was  an  alt 
obligation,  either  to  pay  or  denude,  in  all  which  cases  dectio  est  debitoris  ;  and  it] 
elect  to  pay,  then  compensation  is  in  construction  of  law  equivalent  thereto.     Yetl' 
Lords  considered  this  was  a  trust,  and  that  reddere  depositum,  was  juris  ^etUivm,  i 
compensation  was  neither  competent  nor  receivable  against  a  depositum ;    and  i 
Francis  being  an  assignee  for  an  onerous  cause,  they  repelled  the  compensation  i 
far  as  proponed  on  Bowhill's  debts  against  him.     Yet  BowhilFs  dischar^  would  1 
precluded  Sir  Francis  ;  and  it  has  been  oft  found,  that  back-bonds  qualify  and  i 
not  only  personal  rights,  but  even  apprisings  and  other  real  rights,  till  either  ii 
ment  be  taken  upon  them,  or  the  legal  be  expired  ;  and  even  against  singular  succc 
and  third  parties,  whereof  there  is  an  eminent  case,  5th  February  1678,  Mr. 
M'Kenzie  v.  Watson.    See  Personal  and  Transmissible. 

Fd.  Die,  V.  1,  p.  164.     Fountainhall,  v.  1,  p.  77a 


No.  85.    The  Executors-Creditors  of  John  Stuart,  Merchant  in  Edinburgh  r. 
Robert  Stuart,  Professor  of  Philosophy  in  the  College  of  Edinburgh.     July  1| 
1709. 

A  legacy  being  left  to  two  brothers,  the  share  of  one  of  them,  who  had  died,  w« 
deposited  in  the  hands  of  the  other.  Found,  that  he  could  not  retain  for  a  debl 
due  to  himself,  in  competition  with  other  creditors  of  the  defunct. 

James  Stuart,  advocate,  one  of  the  town  clerks  of  Edinburgh,  having,  before  Ut; 
decease  in  January  1704,  disponed  and  made  over  all  his  means  and  e£Eects  in  tmit 
to  Sir  James  Stuart  of  Goodtrees,  his  uncle,  and  Sir  Hugh  Cunninghame  of  Crai^pd^ 
his  father-in-law,  for  the  ends  mentioned  in  the  disposition  ;  with  a  clause  ordamiq|! 
what  remained  of  his  estate,  after  payment  of  his  debts  and  legacies,  to  be  madt; 
furthcoming  to  his  two  brothers,  John  and  Robert  Stuarts,  equaUy  betwixt  them ; 
and  John  Stuart  chancing  to  die  a  little  after  James,  before  the  trustees  had  executed 
his  will ;  they,  the  trustees,  the  25th  March  1705,  ordered  £6029,  the  superplus  balance 
of  James's  free  gear,  to  be  put  in  Mr.  Robert's  hands,  to  be  kept  and  made  f  urthcomiflf 
by  him,  to  such  as  should  be  found  to  have  best  right.  John  Stuart's  creditors  ooi». 
firmed  his  share  of  the  money  as  executors-creditors  to  him,  and  pursued  Mr.  Robei| 
for  payment. 

[2630]  Alleged  for  the  defender  ;  He  being  creditor  to  his  brother  John  in  a  hqmi; 
bond  of  £730  of  principal,  and  some  bygone  annualrents,  ought  to  have  retention  it 
his  own  hands  for  his  payment ;  especially  considering,  that  the  share  of  JanM' 
Stuart's  estate  falling  to  his  brother  John,  was  never  in  bonis  of  John,  but  in  tln^ 
person  of  the  trustees,  who  had  the  absolute  disposal  thereof  after  John's  death,  lal 
were  only  liable  to  an  action  of  trust  at  the  instance  of  his  creditors  or  repreaentativeft.1 
And  these  trustees  having  put  the  money  in  the  defender's  hands,  to  be  furthcoming; 
to  John's  creditors,  he  might  justly  pay  himself  in  the  first  place,  by  virtue  of  dii] 
delegation  ;  as  well  as  the  trustees  might  have  immediately  paid  the  creditors  wiA 
the  money,  as  far  as  it  would  go,  without  necessity  of  confirmation. 

Replied  for  the  pursuers ;  Their  debtor's  share  of  his  brother's  means,  was  •• 
bonis  of  the  debtor,  at  his  decease,  and  not  then  in  the  defender's  hands ;  so  ihslk' 
whatever  way  thereafter  he  attained  possession,  he  could  not  retain  for  his  own  pay- 
ment, without  establishing  a  title,  by  confirming  himself  executor-creditor.  Creditoit 
cannot,  by  any  indirect  means,  prefer  themselves  to  other  creditors,  doing  diligeset 
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after  the  common  debtor's  decease,  8th  February  1662,  Crawford  contra  Earl  of 
Murray,  No.  63,  p.  2613 ;  and  14th  February  1662,  the  Children  of  Mouswell  contra 
Laurie,  No.  64,  p.  2614.  And  the  trustees  could  not  transmit  any  title  to  John 
Stuart's  effects,  from  whom  they  had  no  trust  or  powers  to  pay  his  debt.  Besides, 
whether  the  right  of  John's  share  was  in  bonis  ejus^  or  in  the  person  of  the  trustees, 
they  could  never  evacuate  the  trust,  by  giving  his  share,  after  his  death,  to  any  person 
wanting  a  title. 

Duplied  for  the  defender ;  Creditors  cannot,  indeed,  by  indirect  means  prefer 
themselves  to  others,  and  it  is  certainly  a  most  indirect  method,  for  a  debtor  to  take 
an  assignation  to  his  deceased  creditor's  debts,  in  order  to  compense  against  the 
defunct's  other  creditors  doing  diligence,  which  is  the  case  of  the  cited  decisions ; 
seeing  this  course  would  open  a  door  to  any  creditor  to  operate  his  own  preference, 
by  colluding  with  a  debtor.  But  here  there  is  no  such  practice ;  on  the  contrary, 
the  defender  got  the  money  fairly  in  his  hands  by  the  trustees,  who  had  the  only  right 
thereto,  and  did  truly  apply  it  for  the  use  they  received  it ;  2dly,  Suppose  John  Stuart 
had  lodged  in  Mr.  Robert's  hands,  a  sum  to  be  expended  by  him,  m  paying  John's 
creditors,  is  it  to  be  imagined  that  Mr.  Robert  could  not  in  that  case  have  paid  himself, 
after  the  debtor's  decease,  without  confirmation  ?  seeing,  ^i  suum  recipit,  corhdictione 
nan  tenetur ;  much  more  must  retention  be  allowed  in  this  case,  where  in  efEect  the 
money  was  never  in  bonis  defunctiy  but  the  trust  flowed  from  others.  Again,  as,  had 
the  money  been  put  by  the  trustees  in  Mr.  Robert's  hand,  while  John  was  alive, 
he,  Mr.  Robert,  would  have  good  right  of  retention  ;  so  he  must  be  allowed  the  like 
jus  retentionis  against  John's  executors-creditors. 

Triplied  for  the  pursuers ;  The  disparity  is  manifest ;  for  putting  the  money  in  Mr. 
Robert's  hand  in  John's  lifetime,  would,  ipso  facto,  have  made  an  ex-[2631]-tinguish- 
ing  concursus  debiii  et  creditiy  which  could  not  happen  by  his  getting  the  money  after 
John's  decease,  which  nothing  but  a  legally  estabhshed  title  could  efEect. 

The  Lords  found.  That  Mr.  Robert  Stuart  had  no  right  of  retention  for  his  own 
payment ;  and  that  the  Creditors  of  John  Stuart  ought  to  be  preferred  to  his  share 
of  the  deposited  money,  according  to  the  diligence  used  by  them  to  afEect  the  same. 

Fd.  Die.  V.  1,  p.  164.     Forbes,  p.  348. 


No.  102.  [2640]  Wright  v.  Sheill.    July  25,  1676. 

Compensation  not  receivable  against  a  decree  in  absence,  unless  where  made  null 

and  turned  into  a  libel. 

William  Wright,  as  assi^ee  by  John  Sheill,  in  Carlourie,  to  several  bonds  ad- 
debted  to  John  Sheill  in  Leith,  obtained  decreet  before  the  Sheriff  of  Edinburgh  in 
anno  1662,  against  George  Sheill,  brother  and  heir  to  John  Sheill,  wherein  he  appriseth 
certain  tenements  in  Leith,  and  now  pursues  for  mails  and  duties  thereof.  The 
defender  alleged,  That  he  had  raised  reduction  of  the  Sheriff's  decreet  upon  com- 
pensation, by  a  debt  due  by  John  Sheill  in  Carlourie,  the  pursuer's  cedent,  to  John 
Sheill  in  Leith,  and  takes  the  same  away  by  compensation,  so  that  the  ground  of 
the  apprising  being  extinct,  it  falls  in  consequence  ;  likeas,  shortly  after  the  apprising 
decreet  is  obtained,  establishing  the  debt  both  active  and  passive,  whereupon  com- 
pensation is  founded,  albeit  the  very  concourse  of  the  two  sums  ab  initio  inter  easdem 
ftrsonas  was  sufficient  for  compensation  when  proponed.  The  pursuer  answered. 
That  the  allegeance  of  compensation  ought  to  be  repelled,  because  it  was  not  proponed 
dfUe  senienliam^  conform  to  the  act  of  Parliament  1592,  cap.  143.  It  was  replied. 
That  that  act  was  only  to  be  understood  of  decreets  in  foro,  against  which,  by  the 
course  of  process  then  aUowed,  competent  and  omitted  was  not  relevant  against 
suspensions  or  reductions ;  but  that  whatever  was  omitted  in  the  first  instance,  might 
have  been  proponed  in  the  second  by  suspension  or  reduction,  which  the  foresaid 
act  only  obviates  as  to  compensation,  that  it  shall  not  be  received  in  the  second 
instance,  which  doth  import  that  compensation  is  only  excluded  against  a  decreet 
in  foro,  unless  it  be  proponed  before  sentence  ;  but  the  decreet  in  question  is  a  decreet 
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in  absence,  and  accordingly  de  consuetudine  compensation  hath   been 
admitted  by  way  of  suspension  ;  and  if  it  were  otherways,  great  inconveniences 
arise,  for  parties  might  obtain  decreets,  stolen  through  clandestinely  by  cit 
at  dwelling-houses,  carrying  away  the  copies,  or  against  parties  out  of  the  counL 
and  in  this  case,  the  defender  offers  to  depone  upon  his  oath,  that  he  never  knew 
the  citation  whereupon  this  decreet  proceeded.     The  pursuer  duplied,  That  he  oi 
the  clear  act  of  Parliament  relating  to  all  Judges  within  the  realm,  who  are  to 
compensation  by  way  of  exception,  but  the  same  is  never  to  be  admitted,  after 
decreet  is  given,  by  suspension  or  reduction,  nor  is  there  any  ground  to  limit 
decreet  in  foro,  upon  pretence  of  competent  and  omitted,  whereof  there  is  no  mi 
in  the  statute ;  and  if  the  decreet  itself  had  been  in  foro,  nothing  then  com]^ 
was  receivable  afterward  by  suspension  or  reduction,  by  law  or  custom  ancient 
recent ;  but  when  the  defender  was  absent  in  the  principal  decreet,  if  he  compear 
the  second  instance  by  suspension,  and  insisted  on  any  reason,  one  or  more,  the 
he  succumbed  therein,  yet  he  might  raise  a  suspension  on  other  reasons,  and 
decreet  of  suspension  in  foro  did  not  exclude  the  same  in  subsequent  suspc 
as  competent  and  omitted  in  the  decreet  of  suspension  in  foro  ;  but  if  the  pi 
decreet  was  in  jorOy  competent  [2641]  and  omitted  was  always  sufficient  against 
suspension  or  reduction  thereof  ;  and  therefore  the  common  course  was  to  be  ah 
in  the  first  decreet,  and  to  suspend  as  oft  as  particular  reasons  could  be  founded 
to  the  great  vexation  of  the  people,  and  delay  of  justice,  which  therefore  is 
remedied  by  the  late  act  of  regulation,  declaring.  That  whatsoever  was  comp 
and  omitted  against  any  decreet  principal,  or  decreet  of  suspension  in  foro,  shall 
be  received  thereafter ;  and  therefore  the  excluding  of  compensation  post  sefUen 
by  this  statute,  is  chiefly  in  relation  to  decreets  in  absence,  for  if  the  decreet 
in  foro,  the  common  exception  of  competent  and  omitted,  which  was  always  in  vi^ 
against  the  first  decreet,  would  have  excluded  compensation,  yea  payment  itself, 
SQ^the  statute  was  needless,  unless  it  had  been  to  exclude  compensation 
deereets  in  absence. 

The  Lords  found  that  compensation  was  not  receivable  against  decreets  in  abseaiif 
by  the  foresaid  statute,  unless  the  decreet  were  made  null,  and  turned  into  a  fibdiS 
by  improbation  of  the  executions,  or  by  fraudulent  and  clandestine  taking  away  of 
the  executions,  or  any  other  nullity.  Fol,  Die.  v.  1,  p.  165.    Stair,  v.  2,  p.  456. 


No.  106.    [2642]  Hugh  Corbet  of  Hardgray  v.  William  Hamilton  of  Wishaw. 

March  20, 1707. 

Compensation  being  proponed  after  a  decree  in  absence,  the  decree  being  against 
the  party  among  many  others,  the  Lords  found,  that  a  decree  in  absence  against 
debtors  excludes  not  compensation. 

Hardgray,  as  assignee  to  a  decreet  of  the  Commissaries  of  Glasgow,  against  Wiahaw 
for  400  merks,  contained  in  a  ticket  granted  by  him  to  the  deceast  WiUiam  Anderson, 
Provost  of  Glasgow,  pursued  Wishaw  for  payment. 

Alleged  for  the  defender  ;  Absolvitor,  because,  Imo,  The  decreet  was  in  absence, 
and  intrinsically  null  for  being  pronounced  in  vacation  time  without  a  dispensatioBt  ■. 
by  a  commissary  who  is  not  competent  to  judge  in  actions  above  £40  Scots,  excepi  ] 
where  the  libel  is  referred  to  oath,  and  the  ticket  was  prescribed.  2do,  Compenn&'oa 
upon  a  bill  drawn  by  Patrick  Murray,  clerk  to  the  Fishery  company  upon  ProT«t 
Ajiderson  for  1200  merks  payable  to  Wishaw,  which  the  Provost,  by  a  letter  under 
his  hand  to  Wishaw,  acknowledged  and  promised  to  pay. 

Replied  for  the  pursuer  ;  Compensation  upon  the  biU  and  letters  cannot  be  fflii- 
tained,  because  both  being  holograph  were  prescribed  by  the  elapsing  of  20  [2643]  7^^  ! 
before  any  diligence  done  thereon.  2do,  A  decreet  having  follow^  upon  the  ticket; 
no  compensation  can  be  sustained  thereafter.  3tio,  There  is  no  compensation  in  tUi 
case,  because  the  bill  on  Provost  Anderson  was  to  have  been  allowed  to  him  up€» 
producing  the  possessor's  receipt  of  payment  in  the  first  end  of  what  he  owed  to  de  *' 
company  :  And  Wishaw  having  neglected  for  20  years  to  present  the  bill,  or  to  o8er 
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a  receipt  in  the  ternm  thereof,  Provost  Anderson  neither  did  nor  could  get  aUowance 
of  the  sum  in  the  bill  from  the  company. 

Duplied  for  the  defender  ;  The  bill  and  missive  letter  could  not  prescribe,  because 
eo  momenio  that  they  did  exist,  they  ij)8o  jure  extinguished  Wishaw's  obligation  ;  it 
being  the  nature  and  effect  of  compensation,  to  extinguish  the  concurring  debts ; 
and  after  extinction,  it  is  absurd  to  talk  of  prescription  by  course  of  time ;  2do,  Wishaw 
had  no  reason  to  pursue  them  upon  the  accepted  bill,  for  that  he  knew  it  compensed 
by  hie  ticket ;  but  now  that  he  is  pursued  upon  the  ticket,  he  cannot  be  debarred 
from  proponing  compensation  upon  the  bill ;  because,  quod  est  temporale  in  actione, 
in  exceptione  est  perpetuum  ;  and  in  conformity  with  this  brocard,  the  Lords  decided 
in  the  cases  of  Gordon  of  Park  contra  Hay  of  Ranis,  1702 ;  and  Hay  of  Lochcoat 
contra  Bonhard,  1703,  see  Pbocess  ;  3tio,  The  act  of  Parliament  excluding  compensa- 
tion after  sentence,  is  only  to  be  understood  of  decreets  in  foro,  whereas  the  decreet 
founded  on  was  in  absence,  pronounced  by  a  Commissary,  who  was  not  a  competent 
judge.  Now  Wishaw  cannot  be  blamed  for  not  compearing  to  propone  his  com- 
peuBation,  where  he  was  not  bound  to  appear ;  besides,  the  Lords  have  sometimes 
sustained  compensation  in  a  suspension,  or  by  way  of  defence,  even  after  a  decreet 
in  faro,  where  there  was  any  probable  cause  for  not  proponing  the  same  in  prima 
instantia,  as  in  the  case  of  Earl  of  Marshall  corUra  Brag,  No.  101,  p.  2639,  observed 
by  Gilmour ;  4to,  Suppose  Provost  Anderson  had  never  got  allowance  of  the  sum 
due  by  him  to  the  Company,  what  is  that  to  Wishaw,  who  hath  his  liquid  acceptance 
and  obligement  to  pay  the  bill,  which,  at  the  very  date  thereof,  did  concur  with,  and 
extinguish  Wishaw's  ticket  for  the  equivalent  sum  ?  And  if  the  Provost  neglected 
to  ask  a  receipt  (which  Wishaw  never  refused),  sihi  imputet, 

Duplied  for  the  pursuer ;  The  act  of  Parliament  doth  not  distinguish  betwixt 
decreets  in  absence  and  decreets  in  foro,  in  the  matter  of  repelling  compensation 
after  sentence  ;  and  it  had  been  needless  to  make  any  such  act  concerning  decreets 
in  faro,  which  were  sufl&ciently  secured  by  the  regulation  act  concerning  competent 
and  omitted ;  therefore  the  statute  excluding  compensation  after  sentence,  should 
only  be  understood  to  relate  to  decreets  in  absence,  as  was  decided  25th  July  1676^ 
Wright  contra  Shiell,  No.  102,  p.  2640. 

The  Lords  repelled  the  reasons  of  prescription  of  the  ticket  pursued  on,  in  respect 
of  the  decreet ;  but  found.  That  the  decreet  being  in  absence,  and  against  debtors, 
it  doth  not  exclude  the  defence  of  compensation  in  the  second  [2644]  mstance  ;  and 
found,  That  the  compensation  being  proponed  by  exception,  doth  not  prescribe  ; 
and  therefore  sustained  the  compensation  founded  on  the  precept  and  letter  produced, 
and  assoilzied.  FoL  Die.  v.  1,  p.  165.    Forbes,  p.  158. 


No.  118.  [2651]  Hodge  v.  Brown.    February  13,  1664. 

Compensation  upon  a  debt  due  by  a  tacksman  to  his  sub -tenant,  was  found  competent 
to  be  proponed  against  the  master  ;  compensation  being  payment  in  law. 

Mr.  Bobert  Hodge  pursues  Robert  Brown,  merchant,  for  certain  duties  of  land  in 
Leith,  possessed  by  the  defender  belonging  to  the  pursuer.  It  was  alleged.  That  the 
defender  ought  to  have  allowance  of  certain  profitable  expenses,  wared  out  by  him 
upon  the  house.  It  was  answered,  That  the  defender  possessed  the  house  as  succeed- 
ing in  the  vice  and  place  of  Andrew  Brysson,  to  whom  the  pursuer  by  tack  set  the 
houses  for  a  duty  simply,  without  respect  to  any  charges  to  be  wared  out  by  the 
tacksman  ;  so  that  what  the  tacksman  built  or  repaired,  it  was  on  his  own  hazard 
and  charge,  there  being  nothing  conditioned  therefor.  It  was  replied,  That  the 
defender  was  only  convened  as  possessor  ;  and,  as  possessor,  he  ought  to  have  allow- 
ance of  what  he  profitably  bestowed.  It  was  duplied.  That  what  he  bestowed  without 
warrant  of  the  master,  and  being  in  vice  of  the  tacksman,  he  can  be  in  no  better  case 
than  the  tacks- [2652] -man,  who,  during  his  tack,  if  he  had  built  never  so  much,  it 
would  have  accresced  to  the  heritor,  without  remedy  or  recovery  of  the  expenses. 

The  Lords  found  no  allowance  should  be  granted. 

In  this  same  process,  it  was  alleged.  The  defender  ought  to  have  compensation 
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for  such  debts  as  were  owing  to  him  by  the  said  Andrew  Brysson,  setter  of  the  hom 
to  him.  It  was  answered,  That  the  pursuer  being  heritor  and  master,  ought  to  k 
his  duty  fully  paid  to  him,  without  respect  to  any  debt  owing  to  the  defender 
Brysson.  It  was  replied,  That  the  tacksman  being  the  setter  of  the  houaes  to 
defender,  he  was  the  defender's  master,  to  whom,  if  the  defender  had  made  fbf 
payment,  he  would  have  been  assoilzied  ;  now,  compensation  is  payment  by  the  te 
or  the  equivalent. 

The  Lords  allowed  compensation,  the  debt  being  proven. 

Fd,  Die.  V.  1,  p.  166.     GUmour,  No.  97,  p.  74. 


No.  126.    [2657]  William  Alison  v,  John  Duncan.    January  23,  1711. 

A  party  assigned  a  debt  to  his  son-in-law.  The  debtor  suspended  on  compensatii 
having  acquired  right  to  a  debt  due  by  the  cedent.  The  cedent  had  been  i 
nuded,  and  the  assignation  intimated,  before  the  suspender  acquired  right 
the  ground  of  compensation.  Found,  the  compensation  could  not  meet  1 
assignee,  but  without  prejudice  to  reduction  on  the  act  1621. 

John  Duncan,  late  Provost  in  Dundee,  being  debtor  to  Robert  Christie  by  boiJ| 
Christie  assigns  it  to  William  Alison,  his  son-in-law,  who  charging  Duncan,  he  suspnd^ 
and  craves  compensation,  on  this  ground,  that  Christie  the  cedent  was  owing  ti 
Hunter  of  Baldivie  a  greater  sum,  whereunto  he  has  right  as  executor-creditor  cot* 
firmed  to  Hunter.     Answered,  The  compensation  never  met  nor  concurred  betwixt 
the  two,  because  Christie  was  denuded  by  the  assignation,  and  the  same  duly  intimati 
to  Duncan,  before  he  had  established  the  right  of  the  debt  due  by  Christie  to  HunM 
in  his  person  as  executor-creditor ;   so  there  was  never  a  concurstis  ddnti  et  crelm 
betwixt  Christie  and  Duncan.     It  is  confessed,  if  Duncan  had  purchased  the  dcfct^ 
due  by  Christie  to  Hunter  in  his  person,  before  Christie  assigned  Duncan's  bond  to' 
Alison,  or  even  before  it  was  intimated,  then  the  compensation  would  have  met; 
but  Christie  being  totally  denuded  by  an  intimated  assignation  before  ever  DnncaA 
had  right  by  his  confirmation  to  Christie's  bond  to  Hunter,  it  is  impossible  that  can 
be  a  ground  of  compensation,  but  only  for  an  action  against  Chnstie,  and  cannofc 
meet  his  assignee.     Replied,  If  the  assignation  had  been  for  an  onerous  cause,  Ihtti; 
it  is  [2658]  acknowledged  it  would  have  excluded  the  compensation ;    but  beiq|^ 
from  a  father-in-law  to  his  goodson,  it  does  not  prove  its  own  narrative,  but  is  p»^^ 
sumed  gratuitous,  unless  the  onerous  cause  were  aliunde  instructed,  and  so  is  redudbh: 
on  the  act  of  Pari.  1621  ;   and  as  such  rights  inter  conjundos  do  not  debar  from  ^ 
cedent's  oath,  so  neither  can  they  exclude  compensation  against  the  cedent,  no  mate 
than  if  the  assignation  had  been  in  trust  upon  a  backbond,  as  was  found,  28th  Januaiy 
1676,  Crocket  contra  Ramsay,  No.  120,  p.  2652.     Duplied,  A-on  refeH,  what  be  tb 
cause  of  the  assignation  ;  for  esto  it  were  a  donation,  and  duly  intimated,  before  yo« 
acquire  in  a  debt  of  the  cedent's,  you  are  no  more  his  debtor  but  the  assignee's,  and 
can  never  obtrude  the  cedent's  debt  purchased  in  ex  fost  facto  against  him  ;  for  tiiftt 
were  to  elude  my  assignation  ;    whereas,  factum  cuique  suum  non  adversaria  noem 
debet ;   and  an  executor,  taking  assignation  to  some  of  the  defunct's  debts  after  bit 
own  confirmation,  will  neither  get  retention  nor  compensation  thereon  against  tke 
defunct's  other  creditors.     Next,  the  assignation,  esto  it  were  gratuitous,  can  nevet 
be  quarrelled,  unless  they  prove  the  granter  was  insolvent  at  the  time  he  gave  it,  ifl 
has  been  found,  6th  March  1632,  Garthland  contra  Ker,  No.  45,  p.  915 ;  30th  Jum 
1675,  Clark  contra  Stewart,  No.  46,  p.  917  ;   11th  December  1679,  Creditors  of  Moni- 
well,  No.  60,  p.  934  ;  and  10th  November  1680,  M'Kell  contra  Jamieson  and  Wilson, 
No.  47,  p.  920.     Though  some  thought  it  hard  to  put  creditors  to  expiscate  their 
debtor's  means  and  effects,  and  whether  solvent  or  not,  it  was  more  reasonable  thit 
the  debtor's  relations  should  lose  than  they.     However,  in  this  cause,  the  Loids 
found  the  compensation  did  not  meet  the  assignee,  but  prejudice  of  reducing  1i» 
assignation  on  the  act  of  Parliament  1621,  as  accords. 

Fd.  Die.  v.  1,  p.  167.    Fountainhall,  v.  2,  p.  629. 
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lo.  127.     Adam  Eluot,  Eldest  Son  to  Walter  Elliot  of  Arkletoun  v.  William  and 
NicoL  Elliots,  his  Younger  Sons.    June  29, 1711. 

Jompensation  of  a  bond  for  money  borrowed  was  refused  to  be  sustained  to  the 
granters,  npon  a  debt  due  by  the  creditor  to  their  pupil,  which  they  had  no  right 
to  ;  although  they  offered  to  prove,  by  his  oath,  that  they  borrowed  the  money 
from  him,  upon  the  pupil's  account,  who,  now  major,  was  willing  to  apply  her  debt 
to  extinguish  the  bond. 

William  and  Nicol  Elliots  being  charged,  at  the  instance  of  Adam  Elliot,  to  pay 
170  Sterling,  and  annualrent  thereof,  contained  in  their  bond  granted  to  William 
tUiot  their  father,  and  assigned  by  him  to  the  charger,  they  suspended,  upon  this 
reason,  that  they  offered  to  prove,  by  the  charger's  oath  of  knowledge,  that  they 
kmly  borrowed  the  money  charged  for  upon  the  account  of  Margaret  Elliot  their 
papil,  and  that  the  cedent  was  debtor  to  the  pupil  in  more,  which  she,  now  major, 
ms  content  to  apply  towards  the  extinction  of  that  debt. — The  Lords  repelled  the 
iDegeance  of  compensation,  in  respect  no  debt  due  to  Margaret  Elliot,  by  the  charger's 
ledent,  can  meet  the  suspender's  bond,  having  no  relation  to  Margaret ;  seeing  they 
kave  no  assignation  thereto  [2669]  from  her.  The  charger  is  not  concerned  whose 
ase  the  money  was  applied  to  ;  but  the  suspenders  must  satisfy  their  bond  to  the 
charger,  and  seek  relief  from  their  pupil  as  accords. 

Fd,  DicY,  1,  p.  167.     Forbes,  p.  514. 


No.  139.    [2677]  Sir  James  Carmichael  of  Bonington  v,  Carmichael  of  Mauldsly. 

July  1719. 

Compensation  found  not  proponable  upon  a  debt  sopite  by  the  forty  years'  prescrip- 
tion ;  and  this  though  there  was  a  concursiis  dd)iti  et  crediti  long  before  the  running 
of  prescription. 

Sir  James  Carmichael  pursues  Mauldsly  upon  several  grounds  of  debt,  owing  by 
Mauldsly's  predecessors  to  his  predecessors ;  Mauldsly  propones  compensation 
apon  greater  sums  due  by  the  pursuer's  grandfather  to  his  predecessor,  as  executor 
confirmed  in  a  testament  made  by  Captain  John  Carmichael,  anno  1644,  wherein 
he  nominates  his  two  brothers,  Sir  Daniel  and  Sir  James  Carmichaels,  predecessors 
to  the  parties  in  this  process,  his  executors,  and  wherein  Sir  James,  the  pursuer's 
predecessor,  was  the  sole  intromitter.  It  was  objected  for  the  pursuer.  That  this 
leciprocal  claim  founded  on  the  testament,  was  prescribed  by  the  lapse  of  forty  years, 
no  document  having  been  taken  thereon  ;  and  being  thereby  extinguished,  it  could 
neither  be  the  foundation  of  an  action  or  exception. 

It  was  answered  for  the  defender,  That  the  nature  of  compensation  is  such,  that 
where  there  is  a  concourse  betwixt  two  debts,  there  necessarily  must  arise  a  mutual 
extinction  ;  and  if  once  there  be  an  extinction,  then  without  doubt,  [2678]  the  allege- 
^nce  that  the  debt  pursued  on  is  extinguished,  must  be  competent  to  the  defender 
at  any  time  when  that  extinguished  debt  comes  to  be  pursued  upon  ;  or  any  other 
way  brought  in  judgment  against  him  :  It  is  very  true,  that  where  there  is  a  mutual 
eoncourse  of  debts,  there  is  a  double  efEect ;  each  party,  if  he  pleases,  may  pursue 
npon  his  own  debt,  and  obUge  the  other  either  to  pay,  or  to  take  the  benefit  of  the 
compensation ;  and  that  other  has  it  again  in  his  option,  whether  he  will  make  use 
oi  the  benefit  of  the  compensation,  and  propone  the  extinction,  or  if  he  will  neglect 
it,  and  pay  the  debt  pursued  for  :  But  then  he  cannot  do  this  without  the  other's 
wnsent,  because  that  other,  if  he  will,  may  force  an  extinction,  by  insisting  to  have 
it  declared.  That  from  the  time  of  the  concourse,  the  debts  were  mutually  satisfied  ; 
the  force  of  which  conclusion  the  other  party  cannot  evade.  But  if  both  parties  ex- 
pressly, or  tacitly,  agree.  That  the  debts  shall  not  mutually  extinguish  one  another, 
then  indeed  the  concourse  has  not  its  legal  effect :  But  still  it  is  plain,  there  is  really  an 
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extinction  ipso  jure.  In  the  same  manner  the  exception  of  payment  itself  may 
passed  from,  where  both  parties  agree  to  it,  and  where  there  is  no  medium  imj 
mentum,  or  damage  arising  to  a  third  party  :  So  if  a  discharge  be  granted,  that 
charge  may  be  passed  from  and  delivered  up,  and  the  debt  continue  a  good  debt] 
and,  of  late  years  it  was  found,  that  where  there  was  a  renunciation  granted  of  " 
infeftment,  that  renunciation  might  warrantably  be  given  up,  and  lie  old  inf 
ment  take  place,  there  being  no  medium  impedimentum,  or  after  creditor  prejud]^ 
All  this  is  to  prevent  an  objection,  as  if  compensation  could  not  operate  ipBo  psni^ 
because  it  may  be  passed  from  ;  for  so  may  any  other  instruction  of  payment.  T 
is  there  any  inconsistency  in  what  is  commonly  said.  That  compensation  must 
proponed,  otherwise  it  has  no  place  ;  for  it  must  be  proponed,  not  in  order  to  mn 
the  extinction,  but  as  the  lawyers  express  it,  ad  m4inife8tandum,  and,  in  order  to  haf^i 
the  extinction,  which  had  before  taken  place,  ascertained  by  a  legal  sentence  ;  aoii 
so  the  matter  is  very  well  explained  by  the  learned  Voet,  tit.  de  CompensatianSmtrl 
num.  2.  This  then  being  the  nature  of  compensation,  it  is  not  conceivable  how  te^ 
prescription  of  any  one  of  the  concurring  debts,  should  take  away  the  benefit  of  tki 
exception  from  the  creditor,  since  at  proponing  the  exception,  he  does  not  found  upn 
the  debt  as  a  subsisting  debt,  but  as  a  document  of  the  extinction  of  the  other  debt 

It  was  replied  for  the  pursuer,  That  in  our  law,  compensation  operates  not  ifm 
jure  upon  the  mutual  existence  and  concourse  of  the  debts,  until  the  ground  of  com- . 
pensation  be  proponed  and  applied ;  then  indeed  it  operates  retro :  But  till  proponing 
the  mutual  debts  remain  unextinguished.  For  the  more  full  understanding  of  tUs 
scheme,  it  is  to  be  observed,  compensation  is  not  by  our  law  allowed  in  the  same 
extent  that  it  was  in  the  later  times  of  the  Roman  law.  The  learned  Vinnius  observes, 
in  his  Commentary  upon  the  Institutes,  tit.  Action,  §  30,  That  the  privilege  of  com- 
pensation was  at  first  only  introduced  in  honw  fidei  judiciisy  ex  bono  et  oBquo  ;  there- 
after, by  the  constitution  of  Divus  Marcus  allowed  in  stricti  juris  judiciis,  oppoeil^ 
doli  mali  excep-\2ffI9\^^^'^  \  and  lastly  by  Justinian,  introduced  in  all  cases  ipso  jun. 
It  is  adopted  by  us  in  the  middle  way,  opposita  exceptione  ;  which  the  statute  Ja.  VL 
Pari.  12,  c.  143,  in  terms  bears,  '*  That  any  debt  de  liquido  in  liquidum,  before  giving 
decreet,  be  admitted  by  all  judges  within  this  realm  by  way  of  exception  ;  but  not 
after  the  giving  thereof  in  the  suspension,  or  in  the  reduction  of  the  same  decreet :  '* 
And  so  indeed  is  introduced  no  otherwise  but  as  a  reconvention  privileged  to  be  pro- 
poned by  way  of  exception  ;  for  of  its  proper  nature  it  is  not  even  an  exception,  as 
Lord  Stair  observes,  where  he  says,  "  It  is  neither  payment  formally  nor  materially  " : 
For  when  a  creditor  borroweth  from  his  debtor,  and  obliges  himself  to  pay  at  a  day, 
a  mutual  credit  arising,  from  the  nature  of  the  thing,  afiords  no  exception  against  pay- 
ment, but  each  party  must  insist  for  his  own  claim.  Accordingly  compensation 
has  place  only  in  those  countries  where  it  is  introduced  by  statute,  or  where  the  Roman 
law  prevails,  and  had  no  place  with  us  before  the  act  1592  ;  and  established  by  positive 
law,  for  utility's  sake  alone,  to  shun  multiplicity  of  pleas,  upon  the  principle,  Fruttn 
petit  quod  mox  est  restituturus.  Hence  it  is  that  the  efiects  of  compensation  are  not  so 
full  in  our  law,  as  with  the  Romans ;  for  among  them  it  was  competent  after  sentence, 
1. 2,  Cod.  Compensat.  not  so  with  us :  When  one  paid  who  had  a  ground  of  compensa- 
tion, he  had  a  condictio  indebiti ;  which  would  not  obtain  with  us :  Horning  is  not  taken 
away  by  compensation,  by  a  sum  due  to  the  party  denounced,  equal  to  that  in  the 
homing,  not  being  actually  applied  by  process  or  contract,  as  Lord  Stair  observes, 
1.  3,  t.  3,  §  12,  which  yet  it  would,  did  compensation  extinguish  ipso  jure.  And  indeed 
the  rule  is  general,  that  where  a  debt  is  not  taken  away  ipso  jure,  but  only  ope  egxep- 
tionis,  the  debt  still  remains  unextinguished  till  the  exception  be  proponed ;  and  at 
the  time  of  proponing,  the  validity  of  the  exception  is  to  be  considered. 

Duplied  for  the  defender.  To  hold  that  compensation  operates  not  ipso  jure,  is 
to  go  against  a  principle  ;  for,  if  it  has  no  efiect  before  it  be  proponed,  how  could  it 
stop  the  course  of  interest  ?  Relieve  a  cautioner  ?  Be  good  against  an  assignee 
even  for  an  onerous  cause  ?  Or  against  an  arrester  arresting  after  the  concouise  1 
These  are  all  media  impedimenta,  such  as  would  hinder  the  proponing  of  compensation, 
if  it  was  to  take  effect  only  from  the  time  of  proponing,  and  not  from  the  time  of  the 
concourse.  Nor  is  the  observation  of  any  use,  that  by  express  statute,  compensation 
is  not  admitted  after  decreet :  An  act  of  Parliament  might  have  appointed  that  a 
discharge  should  not  be  received  after  a  decreet,  and  might  have  left  the  party  dis- 
charged, to  his  action  of  repetition  indebiti  condictione ;   but  that  would  not  haire 


HOB.  2680.  COMPENSATION — RETENTION  361 

altered  the  nature  of  payment,  or  Mndered  it  to  be  an  ipso  jure  extinction.  No  more 
does  the  statute  founded  on  alter  the  nature  of  compensation  ;  it  bars  indeed  the 
proponing  of  it  after  sentence ;  and  so  in  that  case,  the  act  of  Parliament  has  the  same 
efiect,  that  the  mutual  consent  of  parties  renouncing  or  passing  from  the  compensa- 
tion would  have  :  But  still  the  nature  of  the  exception  remains  the  same,  and  when 
warrantably  proponed,  must  operate  ipso  jure,  so  as  to  extinguish  from  the  time  of 
the  concourse. 

[2680]  Triplied  for  the  pursuer,  Though  compensation  is  proponable  against 
assignees,  voluntary  and  legal,  and  that  retro  the  cursus  usurarum  is  stopped  ;  that 
is  no  proof  of  its  operating  ipso  jure  before  proponing  :  For,  as  to  the  first,  it  arises 
from  another  rule,  viz.  Quisque  utitur  jure  auctoris  ;  what  is  competent  against  the 
cedent,  is  competent  against  the  assignee,  because  assignees  and  arresters  are  only 
mandatars  in  rem  suam ;  they  act  in  their  author's  name,  and  upon  his  right,  and  must 
consequently  sustain  all  objections  competent  against  him.  Vide  Stewart  and  Nisbet, 
voce  Exception.  And  the  other  of  operating  retro,  is  ex  officio  judicis  from  the  equity 
of  the  thing,  and  not  at  all  ipso  jure, 

Quadrnplied,  Though  the  old  style  of  assignations  run  as  they  were  only  mandates, 
yet  in  our  present  practice,  assignation  with  intimation  is  looked  upon  as  a  complete 
conveyance  funditus  denuding  the  cedent ;  the  assignee  accordingly  can  act  in  his  own 
name,  and  the  cedent  must  be  reinstated  in  his  former  right,  upon  the  medium  of  a 
new  conveyance  from  the  assignee  ;  which  are  each  of  them  demonstrations,  that  an 
assignation  is  somewhat  beyond  a  mandate,  and  no  less  than  a  complete  conveyance. 

There  was  a  separate  ground  insisted  on  for  the  pursuer,  in  this  shape.  That  allow* 
ing  compensation  operates  ipso  jure,  yet  the  testament  pretended  to  compense  on, 
being  prescribed  quoad  modum  prohar^i  by  the  lapse  of  forty  years,  there  was  no  legal 
evidence  remaining,  that  ever  there  was  such  a  debt,  that  ever  there  was  a  concourse, 
or  mutual  extinction :  For  it  was  pleaded  in  general,  That  all  obligatory  writs  prescribe, 
and  are  not  instrumenta  probatoria  after  forty  years.  To  which  it  was  answered,  Imo, 
The  law  has  not  said  so.  2do,  It  is  not  conceivable  how  it  can  be  so.  That  a  writing 
completed  with  all  solemnities  that  law  requires,  should  be  probative  to-day,  and  not 
to-morrow.  It  does  indeed  sometimes  happen  by  force  of  express  statute,  that  a 
writ  not  having  all  the  solemnities  which  kw  requires,  should,  after  such  a  limited 
time,  need  to  be  further  supported,  as  happens  in  the  case  of  holograph  writs  ;  but 
it  never  was  heard,  that  a  deed  fuUy  complete,  with  all  its  solemnities,  should  not  be 
probative  after  currency  of  whatever  number  of  years.    See  Prescription. 

*'  The  Lords  found,  That  compensation  cannot  be  proponed  upon  a  debt  after 
running  of  the  forty  years  prescription." 

FoL  Die.  V.  1,  p.  165.    Rem,  Dec.  v.  2,  No.  17,  p.  35. 


No.  141.     [2681]  Balmerino  v.  Sir  William  Dick's  Creditors.    July  14, 1664. 

Before  litiscontestation  or  decree,  the  defender  may  pass  from  his  defence  of  com* 
pensation,  so  as  to  be  at  liberty  to  use  the  writ  upon  which  he  might  compensate 
to  any  other  purpose. 

James  Gilmor,  for  the  use  of  the  Lord  Balmerino,  being  infeft  in  the  lands  of 
North  Berwick,  upon  a  right  from  Sir  John  Smith,  who  had  right  from  Sir  William 
Dick,  pursues  the  tenants  for  mails  and  duties.  Compearance  is  made  for  Sir  William's 
other  creditors,  wadsetters  and  apprisers,  who  allege  absolvitor,  because  the  pursuer's 
right  is  extinct,  in  so  far  as  Balmerino  being  debtor  to  Sir  WilHam  Dick,  and  charged 
by  him,  had  acquired  this  right  from  Sir  John  Smith,  to  compense  Sir  William,  and 
did  actually  compense  him,  by  alleging  the  same  reason  of  compensation,  producing 
the  disposition  then  blank  in  the  assignee's  name ;  whereupon  the  letters  were  sus- 
pended simpliciter,  and  m^  Lord  assoilzied ;  and  the  disposition  given  up  to  Mr. 
Alexander  Dick,  which  is  instructed  by  the  testimony  of  William  Downie,  clerk  at 
that  time.  Balmerino  answered,  Fiist,  That  William  Downie's  testimony  could  not 
make  up  a  minute  of  decreet,  where  there  were  no  process,  nor  adminicle  to  be  seen. 
KOR.  I.  12* 
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2dly,  Though  the  minute  of  the  decreet  were  lying  before  the  Lords,  not  be-[2682]H 
extracted,  the  Lord  Balmerino  might  pass  from  his  reason  of  compensation,  and  1 
up  his  disposition,  which  is  always  permitted  before  litiscontestation,  or  dc 
and  litiscontestation  is  never  accounted  imtil  the  act  be  extracted  :  So  that 
being  no  act  of  litiscontestation  extracted  in  the  said  process,  but  only  an 
minute  of  a  decreet  without  an  act,  neither  party  might  resile.     3dly,  Though  i 
suspender  might  not  resile  simpliciter,  yet  it  is  still  competent  to  him,  to  _ 
a  several  reason  of  suspension  before  extract,  being  instantly  verified ;  and  now  | 
propones  this  reason,  that  the  debt  owing  by  him  to  Sir  William  Dick,  is  a  pv' 
debt,  and  the  Parliament  has  suspended  aU  execution  thereupon,  till  the  next  Pa 
ment ;  which  by  consequence  liberates  him  from  making  use  of,  or  instructing 
reason  of  compensation.    The  creditors  answered.  It  was  most  ordinary  for  the  L 
to  make  up  minutes  by  the  testimonies  of  the  clerks,  when  they  were  lost.     So  1 
WiUiam  Downie  being  a  famous  clerk,  his  testimony  must  make  up  the  minn 
after  which  the  Lord  Balmerino  cannot  resile  from  his  reason  of  compensat' 
or  take  back  the  disposition,  seeing  it  was  his  own  fault  he  did  not  extract  it, 
cannot  make  use  now  of  a  supervenient  exception,  that  was  not  at  that  time  e 
petent,  in  prejudice  of  their  creditors,  Balmerino  being  now  in  a  much  worse  conditad 

The  Lords  found.  That  the  Lord  Balmerino  might  now  propone  a  reason  of  i 
pension  emergent  on  the  late  act  of  Parliament,  and  pass  from  his  reason  of  coi 
pensation,  and  take  up  his  disposition,  seeing  it  did  not  appear  that  the  process  ^ 
miscarried  through  Balmerino's  fault,  or  that  the  disposition  was  delivered  to 
Dick,  neither  of  which  did  appear  by  William  Downie's  testimony. 

F6L,  Die.  V.  1,  p.  168.    Stair,  v.  1,  p.  214.  i 


No.  142. 


Cleland  v.  Stevenson.    February  5, 1669. 


Compensation  being  sustained  upon  a  decree,  liquidating  a  quantity  of  victUAl,  d| 
by  the  charger  to  the  suspender,  the  same  was  found  to  operate  from  the 
the  victual  became  due,  and  was  not  restricted  to  the  date  of  the  decreet, 

William  Cleland  charges  John  Stevenson  upon  a  bond  of  400  merks, 
annualrent.  He  suspends  on  this  reason.  That  the  charger  was  owing  him  more  i 
victual,  being  his  tenant,  which  was  now  liquidated  before  this  time,  but  after  i 
date  of  this  bond,  and  craved  compensation  thereupon,  not  only  from  the  date  of  \ 
liquidation,  but  from  the  time  the  victual-rent  was  due. 

Which  the  Lords  sustained.  Fol.  Die.  v.  1,  p.  167.    Stair,  v.  1,  p.  598. 


No.  144. 


[2684]  Watson  v.  Cunningham.    December  4, 1675. 


It  was  found,  that  money  may  be  compensated  by  debursements  of  money  from  1 
time  of   debursement,  or   intromission  with   money-rent,  but  not  by  vie 
or  any  prestation,  until  that  be  liquidated  or  reduced  to  money. 

Watson  of  Glentop  having  charged  Robert  Cunningham  upon  a  bond  of  borrows 
money,  which  he  suspends  upon  compensation  of  debursements  by  him  for  the  < ' 
in  reducing  an  apprising,  and  several  other  afEairs,  and  for  allowances  to  his  < 
servants  of  meat  and  drink  that  the  charger  got  in  his  house,  and  for  his  own  aerv 
which  being  referred  by  the  charger  to  the  suspender's  own  oath,  he  deponed  ;  whid 
being  advised  by  the  Lords,  this  question  arose,  a  quo  tempore  the  compensation  shou 
take  effect,  whether  only  from  the  date  of  the  sentence,  by  which  it  is  Uqaidate,  ( 
from  the  time  the  oath  prove  it  was  due  ;  the  ground  of  the  doubt  being,  that  con 
pensation  is  only  competent  de  liquido  in  liquidumy  and  therefore  can  have  no  cfie 
till  the  liquidation,  which  was  not  till  this  sentence ;  for  by  our  custom,  no  debt  i 
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mnled  Mquid  till  it  be  determined  by  a  sentence,  and  thereby  have  faraJtam  ex- 

MtlOIMSII. 

[2ffl5]  l^e  Lords  found,  That  liquidation  requisite  for  compensation  did  only 
Uport  that  both  debts  were  of  the  same  kind,  to  be  estimated  as  a  fungible  quantity, 
id  therefore  money  may  be  compensed  with  debursements  of  money,  from  the 
bie  of  debuiaement  or  intromission  with  money-rent,  but  not  with  victual,  or  any 
feestation,  until  the  same  were  liquidate  or  redacted  into  money  ;  and  therefore  the 
inds  allowed  the  compensation  of  the  suspender's  debursements,  from  the  time 
key  were  given  out,  but  of  the  modification  for  his  own  service  allenarly  from  the 
PBe  of  the  decreet,  liquidating  the  same. 

Fd,  Die.  V.  1,  p.  167.    Stair,  v.  2,  p.  375. 


!o.  147.  [2686]  Irvine  v,  Menzies.    July  10,  1711. 

En  a  suspension  of  a  charge  on  a  bond,  the  suspender  craved  compensation  of  a  sum 
due  to  him  by  the  charger  per  bill.  The  charger  proponed  recompensation, 
because  he  was  cautioner  for  the  suspender  in  a  bond  for  a  greater  sum,  and 
therefore  must  have  retention  of  the  sum  in  the  bill  till  he  be  relieved,  though 
the  charger  was  not  yet  distressed.  The  Lords  found,  that  the  retention  took 
place  against  the  Hquid  compensation,  and  that  he  was  not  bound  to  let  the 
debt  be  extinguished  by  compensation,  till  he  was  relieved  of  his  cautionry. 

Charles  Menzies,  writer  to  the  signet,  being  debtor  to  Mr.  Alexander  Irvine  of 
Bsphock  in  £319,  by  bond,  and  charged  thereon,  suspends,  that  he  must  have  com- 
pensation for  £212,  contained  in  a  bill  due  by  Irvine,  to  which  he  has  right. — Answered, 
Tour  compensation  cannot  extinguish  my  debt ;  because  I  [2687]  recompense  you 
again,  in  so  far  as  I  am  cautioner  for  you  in  a  3000  merks  bond,  whereof  you  are  bound 
to  relieve  me  ;  and  so  I  must  have  retention  of  your  £212,  whereon  you  ground  your 
compensation,  till  you  relieve  me  of  that  debt. — Replied,  There  can  neither  be 
xetention  nor  recompensation,  unless  you  were  distressed  and  had  paid  the  debt. 
And  seeing  the  concourse  of  the  two  debts  does,  ifso  jure,  extinguish  one  another, 
BO  pretence  of  retention  can  make  a  debt  extinct  to  revive  ;  the  bond  of  relief  being 
only  an  obligement  ad  factum  prcBSiandum,  and  so  illiquid. — Duplied,  His  claim  of 
retention  is  foimded  both  in  the  common  law,  in  reason,  and  in  the  analogy  of  our 
mnnicipal  law  ;  and  first,  the  Roman  law  is  plain,  in  L  unica  C,  etiam  6b  ehirogra'ph. 
fecun.  jngnus  retineri  posse ;  though  you  pay  me  the  debt  for  which  I  had  the  pledge, 
yet  Ffl  retain  it  if  you  owe  me  any  sum,  till  that  be  likewise  paid  or  secured.  Next, 
tiiis  retention  is  founded  in  reason  ;  for,  if  I  have  your  efEects  in  my  hand,  and  you 
owe  me  money,  you  cannot  draw  them  out  till  you  pay  ;  it  being  tutius  rei  inhcsrere 
ffom  in  personam  agere  ;  3tio,  As  to  our  own  law,  a  creditor  in  relief  cannot,  by  any 
diligence  of  arrestment  or  otherwise,  a£Eect  the  subject  in  his  own  hands,  as  if  it  were 
in  another's ;  for  supplying  which  difficulty,  law  has  allowed  retention ;  and  was  so 
foond  betwixt  Ballenden  and  Sinclair,*  and  14th  February  1708,  Mr.  Patrick  Strachan 
and  the  Town  of  Aberdeen,  No.  60,  p.  2609.  And  though  he  be  not  yet  distressed, 
he  knows  not  how  soon  he  may  be  overtaken,  the  creditor  having  paratam  executionem 

Siinst  him  when  he  pleases  ;  so  that  it  is  more  than  a  mere  factum  prcBStandum. — 
e  Lords  found,  That  the  retention  took  place  against  the  liquid  compensation, 
uui  that  he  was  not  bound  to  let  this  debt  be  extinguished  by  the  compensation, 
till  he  was  relieved  of  his  cautionry. 

Fd.  Die,  V.  1,  p.  168.    FountainhaU,  v.  2,  p.  657. 

*  Examine  General  List  of  Names. 
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No.  148.    Alexander  Murray  of .  Brughtoun  v,  William  M'Guffog  of  Rumihi 

November  23,  1711. 


A  man,  for  secuiity  of  a  sum  due  by  heritable  bond,  getting  a  tack  of  some 
for  a  duty  equal  to  the  annualrent  of  the  sums,  at  six  per  cent,  and  being  1 
obliged  to  pay  yearly  two  wedders,  and  two  stones  of  butter,  during  the  21 
that  the  tack  was  to  last ;  and  he  never  having  paid  these ;  in  a  declarator 
extinction  and  payment,  the  Lords  having  first  caused  liquidate  the  prices  i 
the  wedders  and  butter,  did  then  find  that  they  could  only  compensate 
impute  from  the  time  of  the  liquidation,  and  not  yearly  when  they  fell  due. 

Richard  Murray  of  Brughtoun,  debtor  to  the  deceased  William  M^Quffog  of  Rusoai^ 
in  4000  merks,  by  an  heritable  bond  dated  in  anno  1675,  did,  by  a  tack  of  the 
date,  narrating  the  bond,  set  to  him  the  lands  of  Murraytoun  and  Gnllindoeh, 
payment  of  240  merks,  two  wedders  and  two  stone  of  butter  yearly  ;  with  this  i 
vision,  ''  That  the  tacksman  should  retain  in  his  own  hands  of  tike  foresaid  tack^ 
duty,  in  so  far  as  will  compense  and  satisfy  his  annualrents  yearly  and  termly  duiiag 
the  not  payment  of  the  principal  sum."  Alexander  Murray,  now  of  Burghtoinia, 
heir  to  Richard  his  grandfather,  pursued  a  reduction  and  declarator  of  extinctiai- 
of  the  heritable  bond,  by  Ruscoe  the  defender,  and  his  predecessor's  possession  m 
the  lands  several  years  without  paying  any  tack-duty ;  and  contended.  That  d» 
prices  of  the  wedders  and  but-|^688]'ter,  liquidated  in  this  process,  ought  to  \m. 
imputed  in  payment  and  satisfaction  of  Roscoe's  principal  sum,  at  the  terms  tiuj 
fell  due  by  the  tack. 

Answered  for  the  defender ;  Species  or  corpora  cannot  compensate  money  tiB 
once  they  be  liquidated,  and  then  the  compensation  takes  place  only  from  the  datt 
of  the  liquidation,  4th  December  1675,  Watson  v,  Cunningham,  No.  144,  p.  2684 
consequently  the  butter  and  wedders  can  compensate  and  extinguish  the  defender^i 
principal  sum  only  from  the  time  of  the  liquidation. 

Replied  for  the  pursuer ;  Where  a  creditor  intromits  with  goods  and  effects  <rf 
his  debtor,  upon  some  extrinsic  cause,  the  rules  of  compensation  and  liquidatioi 
ought  to  take  place ;  but  it  is  otherwise  in  the  case  of  intromission  with  a  subjeot 
given  in  security  and  payment ;  as  here,  where  the  tacksman  was  just  in  the  cus 
of  an  improper  wadsetter,  whose  intromission  with  the  rents  doth  still  impute  froa 
the  time  they  are  uplifted  ;  and  in  efiect,  this  extinction  doth  not  so  much  arise  upoft 
the  ground  of  compensation,  as  of  payment. 

Duphed  for  the  pursuer ;  It  is  frivolous  to  fancy  Ruscoe  in  the  case  of  an  impiopa^ 
wadsetter,  for  he  never  entered  to  possession  by  virtue  of  the  heritable  bond  (whick' ' 
was  a  transcendent  heritable  right  upon  Brughtoim's  whole  estate)  but  only  by  virtm 
of  his  tack  ;  by  which  he  had  indeed  power  to  retain  the  tack  duty,  in  so  far  as  would 
satisfy  his  annualrents,  but  not  for  payment  of  his  principal  sum. 

The  Lords  found.  That  the  compensation  upon  the  butter  and  wedders,  takes 
effect  only  from  the  time  of  the  liquidation. 

Fd,  Die.  V.  1,  p.  167.   Forbes,  p.  549. 


No.  151.    [2690]  Patrick    Haldanb,    Esq.    v.    Archibald    Duke    of    Douglas 

July  31, 1753. 

A  debtor  having  lent  money  to  his  creditor  on  bond,  and  continued  to  pay  the  annual- 
rents  of  debts  which  he  owed  without  deducting  the  interest  of  the  sum  he  had 
lent,  found,  notwithstanding,  entitled  to  plead  compensation  upon  that  sum, 
in  a  competition  with  creditors. 

The  Duke  of  Douglas  was  debtor  to  his  sister  Lady  Jean  Douglas,  in  the  sum  of 
20,000  merks  Scots,  due  by  a  bond  of  provision  bearing  annualrent,  granted  to  Lady 
Jean  by  James  Marquis  of  Douglas,  her  father. 

The  Duke,  in  March  1718,  gave  Lady  Jean  a  further  provision,  by  a  bond  lor 
30,000  merks  Scots  bearing  annualrent,  but  revocable  at  pleasure. 

In  1728  and  1731,  Lady  Jean  borrowed  from  the  Duke  two  sums,   amountiDg 
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to  £750  Sterling,  for  which  she  granted  bonds  in  the  usual  form,  bearing  annuabent 
and  penalty. 

Notwithstanding  of  these  bonds,  the  Duke  continued  to  pay  to  Lady  Jean  the 
full  annualrent  of  the  said  20,000  and  30,000  merks  Scots,  and  an  additional  annuity 
llf  £161  Sterling,  provided  to  her,  as  marked  in  the  case  betwixt  Mr.  Haldane  and 
ike  Duke,  15th  February  last  (voce  Quod  Potuit  non  Fecit.)  to  Whitsunday  1749, 
when  he  stopped  payment. 

Lady  Jean  being  debtor  to  Mr.  Haldane  in  the  sum  of  £500  Sterling,  she  assigned 
liim  to  as  much  of  the  20,000  merks  bond  as  would  pay  that  sum  and  annualrents 
tiiereof  ;  and  Mr.  Haldane  brought  an  action  against  the  Duke  for  payment. 

Pleaded  for  the  Duke  ;  That  Lady  Jean  was  debtor  to  him  in  the  sum  of  £750 
Sterting  and  annualrents  thereof  since  1731,  which  extinguished  the  said  bond  of 
SO,000  merks,  and  made  a  balance  due  by  Lady  Jean  to  the  Duke. 

Answered  for  Mr.  Haldanp  ;  That,  both  by  the  civil  and  Scots  law,  compensation 
operates  ipso  jure  from  the  date  of  the  concourse,  at  whatever  time  it  be  proponed  ; 
and  therefore  Lady  Jean  being  first  creditor  to  the  Duke  in  20,000  merks  Scots,  and 
in  the  1731,  becoming  debtor  to  him  in  £750  Sterling,  she  from  that  period 
lemained  creditor  to  him  only  in  £361,  28.  2fd.  Sterling,  with  the  annualrent  thereof. 
That  such  was  the  effect  of  compensation  by  the  civil  law,  is  certain  from  L.  21  ff.  de 
towpensalionibus ;  and  L.  4  cod.  eod.  which  precisely  determines  the  present  question. 
The  words  are,  "Si  constat  pecuniam  invicem  deberi,  ipso  jure  pro  soluto  compensa- 
tionem  haberi  oportet,  ex  [2691]  eo  tempore  ex  quo  ab  utraque  parte  debetur,  utique 

Jnoad  concurrentes  quantitates  ejusque  soUus  quod  amplius  apud  alterum  est  usurae 
ebentur."  It  is  true  that  the  defender  must  propone  compensation,  otherwise 
the  Judge  cannot  know  it ;  and  so  far  it  is  facti  :  yet  being  proponed,  the  law  deter- 
mines the  effect  of  it,  which  is  altogether  juris.  See  Perezius  ad  codicem,  tit.  de  com- 
fensai.  n.  5,  et  Voet.  Diet.  tit.  ff.  n.  2.  And  that  compensation  has  the  same  effect  by 
die  law  of  Scotland,  is  the  opinion  of  Sir  George  Mackenzie,  Inst.  b.  3,  tit.  4,  and  of 
Loid  Stair,  b.  1,  tit.  18,  §  6.  His  Lordship  says,  "'  Compensation  is  a  kind  of  libera- 
tion, as  being  equivalent  to  payment ;  for  thereby  two  liquid  obligations  do  extinguish 
each  other,  ifso  jure,  and  not  only  o'pe  exceptionis  ;  for  albeit  compensation  cannot 
operate  if  it  be  not  prepared,  as  neither  can  payment ;  yet  both  perimunt  obligatumem 
if8o  jure,  and  therefore  are  not  arbitrary  to  either  party  to  propone  or  not  propone 
as  they  please ;  but  any  third  party  having  interest  may  propone  the  same,  which 
they  cannot  hinder."  The  law  so  standing,  the  payments  made  by  the  Duke  to  his 
aster  ex  gratia  beyond  what  he  was  debtor  for,  cannot  alter  the  case,  nor  can  he  now 
demand  back,  or  plead  upon  these  payments  which  he  gave  her,  as  they  must  be 
considered  as  gifted ;  but  the  pursuer,  in  her  right,  is  entitled  to  demand  from  the 
Dnke  the  £361  Sterling  which,  m  1731,  his  Grace  owed  to  his  sister  Lady  Jean,  above 
the  sum  compensated  by  Lady  Jean's  bonds,  and  the  annualrent  thereof  since  Whit- 
annday  1749,  when  the  Duke  stopped  payment. 

Rephed  for  the  Duke ;  That  by  the  law  of  Scotland,  as  appears  from  act  143d 
P&rL  1592,  compensation  is  a  defence  on  exception,  which  a  defender  may  propone 
or  not  as  he  thinks  proper ;  and  when  he  propones  it,  it  must  be  sustained  in  the 
manner  he  pleads  it,  and  not  according  as  the  pursuer  finds  it  most  convenient  for 
him.  The  concourse  of  the  debt  due  by  Lady  Jean  to  the  Duke  had  no  effect  upon 
the  bond  of  provision ;  both  these  debts  subsisted ;  the  Duke  was  debtor  to  her  in 
20,000  merks  Scots,  and  she  to  him  in  £750  Sterling,  and  the  Duke  might  have  assigned 
away  the  £750  ;  in  which  case  he  could  not  have  pleaded  compensation,  but  behoved 
to  have  paid  the  full  20,000  merks,  after  which  Lady  Jean  behoved  to  have  paid  the 
1750  to  the  assignee.  And  seeing  the  Duke  did  not,  till  the  commencement  of  this 
^ion,  plead  the  compensation,  but  paid  the  full  annualrent  of  the  20,000  merks, 
notwithstanding  of  Lady  Jean's  being  debtor  to  him  in  £750  Sterling,  she  and  her 
usignee  cannot  now  refuse  to  pay  the  sum  in  her  bond  and  annualrents  thereof,  or 
to  admit  the  compensation  founded  thereon. 

"  The  Lords  sustained  the  compensation  proponed  by  the  Duke  of  Douglas,  upon  the 
two  bonds  granted  by  Lady  Jean  to  his  Grace,  both  as  to  principal  and  interest  due  on 
thesaid  bonds,  to  extinguish  the  bondin  question  for  20,000merks  and  interest  thereof." 

Act.  Advocatus. — Alt.  R.  Craigie.— Clerk,  Kikkpatrick. 

B.  Fd,  Die,  V.  3,  p.  151.    Fac.  Col,  No.  85,  p.  128. 


j 
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No.  2.    [2]  Andrew  Stewart,  Writer  to  the  Signet  v.  Jambs  Bisset,  Merchant 

Perth.    February  16, 1770. 

A  creditor  to  whom  a  sum  of  money  was  sent  by  his  debtor,  and  received,  in  order 
be  applied  to  a  particular  purpose,  not  aUowed,  upon  the  bankruptcy  of  tib 
debtor,  to  plead  retention  of  the  money,  or  to  apply  it  in  compensation  of  1 
own  debt. 

John  Macdonald,  merchant  in  Inverness,  was  debtor  to  Stewart  by  a  bill  f 
£18,  10s.  which  he  had  accepted.  When  the  bill  became  due,  and  a  demand  nl 
made  by  Stewart's  correspondent  at  Inverness,  he  was  told  by  Macdonald  that  I 
had  sent  the  contents  to  Bisset  at  Perth  to  be  paid  to  the  holder  of  the  bilL  TU 
appeared  to  have  been  the  fact,  Bisset  having  acknowledged  that  the  money 


him  for  that  purpose  ;  but  that  having  called  at  the  house  of  Gouts  &  Co.  at  Edinbnqi 
he  was  told  the  bill  had  been  sent  to  the  North  ;  and  as  he  did  not  chuse  to  keep  M 
money  idle,  he  had  given  creait  for  it  in  his  books  to  Macdonald,  with  whom  he  hdjE 
transactions,  and  who  at  that  time  was  in  his  debt. 

Macdonald  became  bankrupt ;  and  Stewart  having  made  a  demand  upon  BisrtI 
for  the  money  impressed  into  his  hands  to  take  up  the  bill,  Bisset  maintained  Ul 
right  to  apply  the  same  to  his  own  debt,  and  that  he  had  done  so  accordingly.  Hi 
pursuer  having  brought  an  action  against  Bisset,  the  Lord  Ordinary  aasoilsied  tkf 
defender  ;  when  in  a  reclaiming  petition,  it  was 

Pleaded  for  the  pursuer  : 

Imo,  Where  one  person  delivered  money  to  another  to  be  paid  to  a  third  paitj* 
and  the  money  was  received  on  these  terms,  the  receiver  became  bound  [3]  to  tki 
third  party  as  his  mandatary  or  negotiorum  gestor ;  and  an  obligation  was  constitiitfli 
between  the  receiver  and  the  third  party,  which  the  receiver  was  bound  to  implement 
When  money  accordingly  was  delivered  and  received  expressly  for  behoof  of  a  thirf 
party,  it  made  no  difference  upon  the  receiver's  obligation,  that  he  was  creditor  to 
the  person  by  whom  the  money  was  impressed.  If  the  receiver  indeed  insisted  for 
application  of  the  money  to  lus  own  debt,  the  transaction  in  favour  of  the  thini 
party  would  not  take  place  ;  but  if  no  such  application  was  insisted  on,  the  proper^ 
of  the  money  was  transferred,  and  remained  in  the  receiver's  hands  on  account  oi  bin 
in  whose  name  it  was  delivered ;  9th  February  1759,  Stalker  t?.  Ayton,  No.  77,  p.  745i 

2do,  If  the  pursuer  had  been  debtor  to  Bisset  at  the  time  Macdonald  delivered  the 
money  to  him,  it  was  clear  that  Bisset  could  not,  in  any  other  settlement  betwixt  him 
and  Macdonald,  as  creditor  to  the  pursuer,  have  retained  the  sum  impressed,  withoot 
suffering  it  to  be  applied  to  the  payment  of  Macdonald's  own  debt.  Of  course  it  mart 
be  equally  clear,  that  as  the  pursuer  was  not  indebted  to  Bisset,  he  was  entitled  todnw 
the  money  from  him  ;  or,  in  other  words,  that  as  Bisset,  had  he  been  the  creditor  to 
the  pursuer,  could  in  that  right  have  retained  it  in  any  question  with  Macdonald  ;  so, 
in  the  present  case,  he  was  under  the  same  obligation  to  restore  it. 

3tio,  If  Bisset,  when  the  money  was  delivered  to  him,  had  granted  an  obligation  to 
deliver  it  to  the  pursuer,  and  that  such  obligation  had  been  transmitted  to  him,  it  coukl 
not  be  denied  but  that  an  obligation  was  thereby  created  in  favour  of  the  pursuer 
which  Bisset  was  bound  to  fulfil.  The  present  case  was  equally  strong  ;  for  thou^ 
no  obligatory  writing  was  given,  it  was  acknowledged  that  Bisset  agreed  to  receive  it 
for  the  pursuer's  behoof,  and  to  apply  it  in  payment  of  the  bill  that  was  due. 

4to,  The  pursuer's  demand  was  well  founded  in  law  ;  and  in  point  of  equity  was 
still  stronger.  When  Macdonald  proposed  to  impress  the  money  into  Bisset's  haodi 
for  the  purpose  of  paying  the  pursuer's  bill,  had  he  declined  to  receive  it  on  these  teimii 
or  insisted  on  applying  it  to  his  own  payment,  Macdonald  would  have  remitted  it 
through  some  otner  channel.  Trusting  also  to  the  transaction  that  had  taken  place, 
the  pursuer  abstained  from  diligence  ;  whereby  he  might,  before  Macdonald's  CMUik- 
ruptcy,  have  recovered  that  money,  which  Bisset,  by  inverting  the  intended  applica- 
tion, had  turned  to  his  own  behoof. 

Answered  for  the  defender  : 

Imo,  Without  denying  that  there  might  be  a  pis  quasaitum  tertio  by  the  stipulation 
of  other  parties  without  the  third  party  s  knowledge,  it  was  evident  that  no  circaiD- 
stances  of  that  kind  occurred  in  the  present  instance.    It  was  not  the  intention  ol 
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lacdonald  and  the  defender  to  create  a  jus  quaasiium  to  any  person  v/hatcver  ;  they 
oak!  have  no  particular  person  in  view,  as  they  could  not  know  to  whom  the  bill  might 
» indorsed  ;  so  that  all  that  the  defender  and  Macdonald  meant,  was  to  get  a  debt  of 
laodonald's  paid,  and  to  do  him  a  service. 

[4]  2do,  Though  a  writing  might  have  been  so  conceived  as  to  operate  a  delegation, 
ind  make  the  defender  ex  jyromisao,  and  directly  liable  to  Stewart,  such  a  transaction 
tore  no  analogy  to  the  present  circumstances.  But  if  in  a  writing  the  defender  had 
been  taken  bound  to  Macdonald,  and  Stewart's  payment  only  pointed  out  as  the  mode 
a  which  he  was  to  discharge  himself  of  the  sum,  the  case  to  which  assimilation  was 
Bade,  there  could  be  no  doubt  that  there  was  no  obligation  constituted  in  Stewart's 
kvour,  which  could  tie  up  the  defender  from  making  pa3rment  to  any  other  creditor 
if  Macdonald,  who  should  insist  for  it  in  a  legal  mode. 

3tio,  The  pursuer,  it  was  admitted,  made  no  demand  upon  the  defender  of  the 
Mney  till  after  Macdonald's  bankruptcy  ;  and,  as,  prior  to  that  event,  the  money, 
m  Macdonald's  property,  might  have  been  attached  by  whoever,  as  a  creditor  of 
Macdonald's,  had  an  mterest  to  do  so,  the  supervening  contingency  necessarily  rendered 
the  right  of  the  pursuer,  or  of  any  other  creditor,  inefiectual,  and  that  of  the  defender's 
preferable  to  all.  Whatever  might  have  been  the  case  before,  the  bankruptcy  created 
a  medium  impedimerUum  to  the  defender's  paying  away  the  money.  No  debtor  could 
be  so  hardy  as  to  ask,  nor  any  creditor  so  foolish  as  to  agree,  that  he  should  give  out 
of  his  hands  a  sum  which  belonged  to  his  debtor  after  that  debtor  had  become  bank- 
rapt  :  So  that,  upon  that  event,  though  he  had  not  applied  it  before  in  payment  of 
kja  own  debt,  which  was  the  case,  he  was,  both  in  law  and  equity,  entitled  to  retain  it. 

It  was  the  general  opinion  of  the  Court  that  the  right  to  this  money  was  vested  in 
Stewart,  and  that  Bisset  could  not  invert  the  property  either  to  another's  or  to  his 
own  behoof  ;  and  it  was  farther  observed,  that  as  Bisset  had  undertaken  a  trust,  he 
was  guilty  of  a  breach  of  it  in  not  applying  the  money  according  to  its  original  destina- 
tion. 

The  Court  accordingly  altered  the  Ordinary's  interlocutor ;  and  found  "  the 
defender  James  Bisset  liable  to  the  petitioner  in  the  sum  libelled,  with  the  expense  of 
extracting  the  decreet." 

Lord  Ordinary,  Elliock. — For  Stewart,  Cosmo  Gordon.— Clerk,  Ross. — For  Bisset, 

Maclaurin. 
R.H.  Foe.  Co/.  No.  24,  p.  58. 


No.  38.  [2719]  Cunningham  v,  Austin.    December  11,  1623. 

Iq  a  removing  this  exception  was  found  relevant,  that  the  party  was  infeft  upon  a 
comprising ;  and  the  Lords  refused  to  oblige  the  defender  to  produce  the  com- 
prising, to  dispute  its  sufficiency  hoc  loco,  though  it  was  alleged  to  be  led  for  an 
heritable  sum,  not  made  moveable  by  requisition  or  otherwise. 

In  an  action  of  removing  betwixt  Cunningham  and  Austin,  The  Lords  found  an 
exception  relevant,  founded  upon  an  heritable  infeftnient  granted  to  the  excipient  of 
the  lands  libelled,  proceeding  upon  a  comprising ;  and  would  not  astrict  the  defender  to 
produce  the  comprising  to  dispute  thereupon  in  this  judgment  of  removing  ;  but  found 
the  exception,  bearing  the  defender  to  be  heritably  infeft,  relevant ;  albeit  it  was  replied 
oy  the  pursuer,  that  the  comprising,  which  is  the  ground  of  the  infef tment,  will  appear 
Bull,  if  the  same  were  produced, seeing  it  is  deduced  upon  an  heritable  bond,  never  made 
moveable  by  requisition  or  any  preceding  charge,  whereas  the  comprising  could  not  be 
deduced,  except  the  sum  had  been  first  made  moveable :  Which  reply  the  Lords  would 
uot  discuss  in  that  place,  nor  urge  the  defender  to  produce  the  comprising. 

Act.  Cunningham. — Alt.  Russel. — Clerk, . 

I.  Fol,  Die,  v.  1,  p.  173.    Durie,  p.  90. 
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No.  57.  [2729]  Simpson  v.  L.  Balgony.    February  16,  1627. 

A  minor  was  allowed  to  propone,  by  way  of  exception,  that  lie  having  curators, 
entered  to  his  predecessor  without  their  consent,  although  he  qualified  no  ~ 
thereby  sustained. 


1 


In  a  transferring  at  the  instance  of  David  Simpson,  burgess  of  Dysart  v.  the 
of  Balgony,  as  heir  to  his  father,  the  Lords  found  a  service  produced  to  verify 
defender  to  be  heir,  to  be  sufficient,  albeit  it  was  not  retoured  to  the  chanoeJlai; 
because  it  was  used  to  prove  passive  ;  and  also  found  the  exception  against  the  Baa 
to  be  relevant  hoc  loco,  without  reduction  or  any  other  process,  but  to  be  received 
a  nullity  by  way  of  exception,  viz.  that  the  same  was  null,  being  a  service  done  in  1 
minority,  without  consent  of  his  curators,  he  then  having  curators  ;  which  nullity  i 
received  ope  exceptionis,  albeit  it  was  alleged,  that  it  was  a  sentence  which  ou^t  i 
to  be  reduced,  because  it  was  done  to  his  utiUty,  and  by  his  own  personal  com 
the  time  of  the  service,  which  was  repelled. 

Act. . — Alt.  Ayton. — Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  174.    Durie,  p.  277. 

*i,5*  Spottiswood  reports  the  same  case  : 

David  Simpson  in  Dysart  having  pursued  a  transferring  against  the  Laizd 
Balgony,  as  heir  served  to  his  father  ;  it  was  alleged.  That  his  service  was  not  lavfdS 
as  done  by  himself,  having  curators,  without  their  consent.  Replied,  That  he  ou^ 
to  qualify  some  prejudice  he  sustained  by  entering  heir  to  his  father. — The  Lords  found 
the  exception  relevant  of  itself,  quia  of  himself,  nan  potuit  damnosam  adiisse  hc^t^ 
ditatem.  SpoUistoood  (Heibs),  p.  137. 

*„,♦  Auchinleck  reports  the  same  case  : 

The  Laird  of  Balgony  being  served  heir  to  his  father  in  his  minority,  withoal 
consent  of  his  curators,  the  service  was  found  null  by  way  of  exception,  because  it  was 
passive.  Auchinleck,  MS.  p.  2. 


No.  81.    [2744]  Mr.   James  Inglis  v.  Dame  Margaret  Charteris  and  Loid 
Alexander  Hay,  her  Husband.    June  26, 1712. 

It  was  objected  against  the  proving  of  the  tenor  of  a  writ,  that  it  was  innovate  and 
extinguished.  The  Lords  repelled  the  objection  hoc  loco,  reserving  to  the  defendtf 
to  be  heard  thereon  in  any  action  to  be  raised  upon  the  decree  of  tenor,  in  case  it 
sho  lid  be  obtained. 

Mr.  James  Inglis  of  St.  Leonards  pursues  a  proving  the  tenor  of  some  writs  ag^nsl 
Dame  Margaret  Charteris,  and  Lord  Alexander  Hay  of  Lawfield  her  husband.  Tlie 
writs  were  an  instrument  of  sasine  of  one  Mr.  Patrick  Kelly,  taken  on  an  heritable  bond, 
granted  by  Mr.  Cornelius  Inglis  of  Eastbarns  in  1660,  for  4600  merks  to  be  lifted  out  of 
that  part  of  these  lands  called  Furvesdale.  Item,  A  precept  of  dare  constat,  granted 
by  Mr.  Patrick  Inglis  as  superior,  to  Janet  Kelly,  daughter  and  heir  to  the  said  Mfc 
Patrick  Kelly.  Item,  a  sasine  following  thereon.  For  astructing  the  tenor  theie 
adminicles  are  adduced  :  The  extracts  of  the  sasines  out  of  the  respective  registeiB 
where  they  stand  recorded  ;  The  heritable  bond,  their  warrant :  Item,  A  decrsrt 
of  poinding  of  the  ground  on  these  sasines ;  and  a  preference  to  the  creditors  rf 
Eastbarns.  Alleged,  The  documents  were  neither  relevant,  nor  concluding ;  for, 
Imo,  Though  the  principal  sasines  were  produced,  and  on  the  clerk's  tabk 
(whereas  here  be  only  extracts)  they  are  nowise  probative,  being  merely  the  assertions 
of  a  notar,  in  whose  power  law  never  put  the  making  up  of  real  rights  to  lands  ;  likeaa, 
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the  precept  of  dare  eonstat  is  null,  not  bearing  the  designation  of  the  writer,  though 
posterior  to  the  5th  act  1681 ;  for  it  only  says,  *'  Wrote  by  one,  servant  to  Axchibald 
Nisbet,"  without  telling  who  this  Nisbet  was  ;  and  to  condescend  now  that  it  was 
(Archibald  Nisbet)  writer  to  Signet,  cannot  be  received,  it  being  declared  a  nullity 
unsuppliable  by  the  foresaid  act.  2do,  The  precept  is  given  by  Mr.  Patrick  Inglis  the 
debtor  s  apparent  heir,  and  so  is  a  passive  title.  3tio,  It  appears  by  Dr.  Oswald's  oath, 
taken  in  this  process,  that  the  grounds  of  this  debt  were  m  the  common  debtor  Mr. 
Patrick's  hands,  and  so  instrumenlum  apud  debitarem  and  presumed  retired  ;  though 
by  a  contrivance  betwixt  him  and  this  pursuer,  his  brother,  it  was  resolved  to  be  kept 
up  and  revived,  to  debar  true  and  lawful  creditors.  Answered,  The  adminicles  pro- 
duced were  incontestably  pregnant ;  for,  though  a  sasine  alone  be  not  sufficient,  yet, 
conjoined  with  other  presumptions,  it  has  been  sustained  as  a  good  document.  And 
as  to  the  nullity  in  the  dare  constat,  the  designation  seems  abundantly  to  certify  the 
writer  ;  and  esto  it  did  not,  yet  being  only  in  a  step  of  the  progress,  and  connection  of  the 
title,  it  is  no  way  material :  And  as  to  the  granter's  being  apparent  heir,  and  colluding 
fraudulently  with  his  brother,  it  is  evident  he  did  it  by  a  singular  title,  viz.  a  base 
infeftment  clad  with  possession,  preferable  to  the  creditors'  diligence  :  And  it  appears 
by  a  decision  in  Stair,  Inglis  contra  the  Tenants  of  Eastbarns,  No.  54,  p.  1324,  that  he 
was  upon  that  right  preferred  to  Mr.  John  Inglis  of  Cramond,  an  annualrenter  inf ef t 
in  these  same  lands :  And  though  it  was  objected,  that  he  was  not  the  true  superior  to 
give  any  precepts,  he  being  denuded  by  apprisings  and  adjudications,  yet  this  was  re- 
pelled, seeing  they  were  expired,  and  [2745]  he,  within  the  legal,  was  not  fully  divested, 
but  he  might  enter  and  receive  the  vassals. — The  Lords  found  the  tenor  sufficiently 
made  up  by  the  writs  produced ;  yet  so  as  he  behoved  to  take  it  as  it  stood,  with  the 
pretended  nullity  in  the  dare  constqt.  And  found  the  objections  on  the  collusion,  and 
its  being  retired,  not  competent  against  the  tenor ;  but  reserved  them  by  way  of 
reduction.  Fol.  Die.  v.  1,  p.  176.    FountainhaU,  v.  2,  p.  744. 


No.  82.    The  Creditors  of  Jamss  Hamilton,  younger  of  Orbistoun  v.  James  Hamilton 

ofDalziel.    July  7, 1713. 

Found  as  above. 

In  a  process  at  the  instance  of  the  Creditors  of  young'  Orbistoun  v.  James 
Hamilton  of  Dalziel,  and  Others,  for  proving  the  tenor  of  a  disposition  granted  by  the 
deceased  William  Hamilton  of  Orbistoim,  elder,  to  his  only  son  ; — The  Lords  repelled 
the  aUegeance  proponed  for  the  defenders,  That  the  disposition,  whereof  the  tenor  was 
craved  to  be  proved,  was  iimovated  by  contract  entered  into  at  Cramond,  betwixt  old 
and  youn^  Orbistotms,  hoc  loco ;  reserving  to  the  defenders  to  be  heard  thereon  after 
the  tenor  is  proved,  and  allowed  them  to  give  in  a  condescendence  of  the  qualifications, 
that  the  disposition  was  cancelled  and  retired  by  old  Orbistoun,  and  to  prove  the  same 
before  answer. 

Albeit  it  was  alleged  for  the  defenders,  That  if  the  writ,  whereof  the  tenor  is  offered 
to  be  made  up,  hath  been  innovated  and  altered,  a  proving  the  tenor  cannot  proceed. 
Because,  then  the  pursuers  have  no  interest,  and  a  party  having  no  interest  cannot 
pursue ;  action  being  jtis  persequendi  quod  sibi  debetur,  not  competent  vagrantly  to  every 
person  having  a  mind  to  insist,  but  only  to  such  as  can  shew  their  interest  in  what  is 
acclaimed.  Nor  is  there  any  difEerence  in  this  matter  betwixt  a  proving  of  the  tenor 
and  other  actions  ;  on  the  contrary,  pifoving  of  tenors  being  extraordinary  remedies, 
are  not  to  be  admitted  till  every  thing  objected  against  the  pursuer's  interest  be  dis- 
cussed. So  in  exhibitions  ad  ddiberandum  (which  like  this  is  a  preparatory  action  for 
a  separate  process)  it  is  a  good  defence,  that  the  defunct  was  denuded,  whereby  the 
pursuer's  interest  ceased,  and  there  can  be  no  further  step  made  till  the  import  of  that 
defence  be  tried.  Every  accessory  process  must  be  determined  by  the  same  rules  as  the 
principal  process,  if  insisted  in,  would :  Finis  dot  formam  negotio,  he  that  hath  right  to 
the  end,  hath  right  to  the  means  that  lead  to  it ;  and  e  contra,  one  that  hath  no  right 
to  the  end,  ought  not  to  be  admitted  to  use  the  means  to  attain  what  is  the  right  of 
another  :  Consequently,  what  is  relevant  against  the  principal  conclusion,  is  relevant 
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against  the  accessory  of  proving  the  tenor.    Were  a  renunciation  of  the 
under  younat  Orbistoun's  hand  produced,  his  creditors  could  not  proceed  in  ^ 
the  tenor  tiU  the  renunciation  were  discussed  :  Now,  innovation  hath  the  same  i 
in  law,  as  a  discharge  or  [2746]  renunciation;  and  the  Lords  are  always  in  use  to  i 
humour  of  parties  in  putting  others  to  unnecessary  charges,  by  sustaining  the  r 
exception,  frustra  jtrdxUur,  dtc. 

In  respect,  it  was  answered  for  the  pursuer,  That  they  are  not  obUged  to  ] 
interest,  or  dispute  the  import  of  the  pretended  innovation,  until  their  right  i 
the  same  be  complete,  and  in  the  field,  which  they  are  brinsing  in  by  proving! 
tenor  ;  this  regularly  should  meet  with  no  opposition,  being  of  the  nature  of  a  ti 
f erring  in  statu  quo,  prejudicial  to  no  party  :  For  if  the  writ,  whereof  the  tenor  is  1 
proved,  was  good  and  effectual,  the  party  leased  by  accident  should  have  it  i 
grated  by  the  assistance  of  justice  ;  and  if  it  was  exceptionabfe,  it  will  be  so  st 
proving  the  tenor,  and  all  defences  against  it  entire.  The  instance  of  an  exhili 
ad  deliberandum,  is  foreign  to  the  purpose :  For  none  can  deliberate  about  a  auc 
where  there  is  nothing  to  succeed  to.  Whereas  a  person  may  justly  prove  the  1 
a  writ  though  innovated ;  seeing  innovated  writs  are  not  alwa}^  eztmct,  but  o 
still  good  evidents  with  the  burden  of  the  innovation,  February  5, 1675,  Binnie  < 
Scot,  voce  Innovation.  Again,  a  discharge  or  renunciation  could  not  stop  p 
of  tenor ;  because,  the  tenor  of  writs  may  be  proved  for  other  effects  than  for  obt 
implement  or  performance.  Besides,  a  discharge  is  not  the  same  with  an  innovati 
the  first  being  a  direct  extinction  of  a  right,  and  the  other  an  extinction  implied  i 
The  Brocard,  frustra  probatur,  dc,,is  misappUed;  for  the  pursuers,  without  any  hu 
decline  to  dispute  the  point  of  innovation,  till  they  be  in  pari  casu  with  the  defe 
by  having  their  right  complete  in  their  hands,  which  they  are  prosecuting 
own  charges,  without  any  trouble  or  expense  to  the  other  party. 

Fol.  Die.  V.  1,  p.  176.     Forbes,  p.  696. 


No.  95.      [2755]  Alexander  M'Adam  v.  Alexander  Earl  of  Galloway. 

January  17, 1766. 

Found  incompetent,  by  an  action  of  mails  and  duties,  to  set  aside  the  right  of  a  petsoa 
in  immemorial  possession,  and  producing  a  sasine.  Reserved  to  insist  in  a 
reduction  of  the  defender's  rights. 

In  1678,  Alexander,  then  Earl  of  Galloway,  granted  an  obligation  to  Henry  Daic 
binding  himself  to  denude,  in  his  favour,  of  a  piece  of  land  called  Belscroft,  upoa 
payment  of  £400  Scots. 

In  1763,  John  M^Adam,  the  great  grandson  of  Henry  Dun,  granted  bond  to  Alex* 
ander  M'Adam,  his  son,  who  led  an  adjudication  against  him,  as  charged  to  enttr 
heir  in  those  lands  to  Henry  Dun ;  and,  upon  that  title,  pursued  an  action  of  maih 
and  duties  against  the  tenants. 

Compearance  was  made  for  the  Earl  of  .Galloway,  who  produced  a  sasine  in  tlit 
lands  of  Belscroft,  in  1684,  proceeding  on  the  precept  of  Henry  Dun ;  and  eontendei> 
That,  as  he  and  his  predecessors  had  possessed  the  lands  immemorially,  the  procen 
was  incompetent,  till  his  titles  should  be  reduced  in  a  proper  action. 

Answered  for  the  pursuer  :  The  adjudication  is  a  suMcient  title  against  the  tenant^ 
Stair,  iv.  22,  7.  They  are  the  only  defenders  called.  The  compearance  of  the  £szl» 
indeed,  produces  a  competition,  but  it  is  a  rule  of  law,  that  all  competitions  imply 
mutual  reductions.  Nor  is  the  pursuer  under  any  necessity  of  instructing  the  ngbt 
of  the  predecessor,  to  whom  his  father  was  charged  to  enter.  The  only  title  produced 
by  the  Earl,  is  a  sasine  upon  the  precept  of  that  very  predecessor,  whose  right  lie 
cannot  object  to,  without  cutting  the  branch  upon  which  he  himself  stands. 

[2756]  Had  he  produced  a  disposition  indeed,  from  Henry  Dun,  he  must  hsve 
been  preferred  to  the  mails  and  duties  ;  but  he  produces  no  more  than  a  sasine  :  and 
a  sasine,  without  its  warrant,  cannot  avail  in  a  competition  of  real  rights;  Suir, 
ii.  3,  19. 
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:  Replied ;  Upon  the  footing  of  the  infeftment  1684,  the  Earl  has  the  benefit  of  a 
Ipeflsorv  jndgment,  for  which  purpose,  the  production  of  a  sasine  is  sufficient ; 

e',  iv.  26,  3,  and  4  ;  Bankton,  li.  1,  33,  p.  512,  and  iv.  24,  49  ;  Erskine,  iv.  1,  50. 
it  makes  no  difference  that  the  summons  was  executed  against  the  tenants  only, 
the  Earl  was  entitled  to  compear  for  his  interest. 
When  a  process  of  reduction  is  brought,  it  will  be  time  to  consider,  whether  the 
IIBonal  faculty  of  redemption  granted  to  Henry  Dun  be  not  lost  by  prescription. 
\  **  The  Lords  sustainea  the  defences,  and  assoilzied  from  the  process  of  mails  and 
Ities,  reserving  to  the  pursuer  to  insist  in  a  reduction  of  the  defender's  rights,  and 
^Ihe  defender  his  defences,  as  accords." 

Act.  M*QuEEN,  Crosbie.— Alt.  Lockhart. 

!  G.  F.  Fac.  Col.  No.  29,  p.  247. 


b.  12.  [2764]  HuNTLY  V.  Hume.    December  13,  1628. 

Found  in  conformity  with  the  above. 

■    In  a  triple  poinding,  Huntly  v.  Hume  and  L.  of  Benton,  the  lands  of  the  common 

id>tor  being  comprised  by  a  creditor,  viz.  Renton,  and  he  being  infeft  thereupon 

)doTe  the  term  of  Whitsunday,  and  before  the  comprising,  another  creditor  having 

imsted  upon  his  sentence,  that  term's  duty,  owing  by  the  tenant,  possessor  of  the 

rad,  to  the  master,  who  was  the  c6mmon  debtor,  the  arrestment  being  execute  before 

ftat  term  of  Whitsunday  came,  whereat  the  debtor  was  obliged  to  pay  ;  and,  while 

Uie  term  was  running,  the  arrestment  was  laid  on,  and,  after  the  term  came,  he 

obtained  sentence,  decerning  that  term's  duty  to  be  made  furthcoming,  whereon 

&e  question  being  drawn  in  by  the  tenant,  if  he  should  be  subject  to  pay  to  the  arrester 

or  to  the  compriser ; — The  Lords  found,  That  the  compriser  bemg  seased  before 

bat  term,  ought  to  have  that  term's  duty  subsequent  after  the  sasine,  and  not  the 

arrester,  albeit  the  arrestment  was  execute  before  the  comprising,  whereupon  the 

Mine  pro-[2765]-ceeded,  seeing  the  heritor,  who  was  debtor,  being  denuded  lawfully 

of  his  right  to  the  land  before  the  term,  by  the  said  comprising  and  sasine,  he  had 

thereby  right  to  the  duties  of  the  terms  subsequent  after  his  sasine,  after  the  said 

term  was  come ;  and,  as  the  debtor  from  whom  he  comprised  could  not  seek  that 

term's  duty,  no  more  could  the  arrester,  who  could  not  seek  the  same,  but  as  the 

iftrm  or  duty  owing  to  his  debtor,  who  ceased  to  be  heritor,  he  being  denuded  of  his 

right  by  comprising  before  the  term  at  which  he  might  have  craved  the  duty  :  For 

albeit  the  creditor  might  lawfully  arrest  before  the  term  of  payment  came  ;  yet  the 

trrestment  affected  not  the  same  to  the  arrester,  so  that  he  might  seek  the  same  when 

the  term  came,  except  at  that  term,  the  right  thereof  then  subsisted  with  him,  for 

whose  debt  it  was  arrested  ;  as  if  the  term's  duty  of  lands,  liferented  by  any,  were 

arrested  for  the  hferenter's  debt,  and  that  the  liferenter  should  die  before  the  term  of 

payment  of  the  arrested  duty  came,  ywo  casu  the  arrester  would  get  nothing,  because 

the  debtor's  right  became  extinct ;  even  so  in  this  case,  albeit  there  be  great  difference 

in  these  cases,  yet  so  it  was  found,  and  for  the  same  reason,  another  creditor  claiming 

Ac  same  duty,  by  virtue  of  an  assignation  made  to  him  by  the  debtor,  divers  years 

before  the  term  controverted,  and  before  all  the  other  parties  rights,  in  and  to  the 

duty  of  these  lands,  of  certain  years  preceding  that  term,  and  divers  years  to  run 

aft^  that  term,  which  assignation  was  intimate  long  before  their  rights ;  and  also 

the  assignee  divers  years  in  possession  thereof  before  the  term  controverted,  and 

done  for  satisfying  his  just  debt ;  yet  the  compriser  was  preferred,  for  the  assignation 

was  not  found  a  valid  right  against  a  singular  successor  :  And  it  was  found,  that  an 

asagnation  to  the  duty  of  a  tack,  set  by  the  heritor,  made  to  his  creditor,  would  not 

work  against  a  singular  successor,  in  and  to  the  setter's  heritable  right ;  but  that 

either  the  compriser,  or  other  acquirer  thereof,  or  buyer,  would  have  right  to  the 

tack-duty,  notwithstanding  of  the  preceding  assignation,  clad  with  possession. 

Act.  Craig.— Alt.  Lawtie. — Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  179.     Durie,  p.  408. 
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No.  U.    [2766]  Lord  Justice-Clerk  v.  Mr.  John  Fairholm.    February  23, 

1671. 

A  decree  of  apprising  is  a  complete  diligence,  as  to  mails  and  duties,  being  a  I 
assignation,  and  needing  no  intimation  ;  so  that  there  can  be  no  mmra.  On 
principle,  an  appriser  of  an  infeftment  of  annualrent  was  preferred  to  a  port 
arrester,  thougn  the  competition  was  nine  years  after  the  decree,  and  the  app 
had  done  no  diligence. 

The  Earl  of  Leven  being  debtor  to  Lamberton  in  40,000  merks,  and  having  in 
him  in  an  annualrent  out  of  his  lands  in  security  thereof,  Mr.  John  Fairbohn  ( 
upon  a  debt  due  by  Lamberton,  apprise  the  foresaid  heritable  bond  and  annii 
which  was  holden  of  the  Earl  of  Leven  himself,  who  was  charged  upon  the  apji 
but  unwarrantably,  to  infeft  Fairholm  in  the  lands,  whereas  the  annualrent  onlyi 
apprised,  and  the  charge  should  have  been  to  infeft  Fairholm  in  the  annual 
thereafter  Fairholm  did  arrest  the  bygone  annualrents  in  the  Earl  of  Leven's  I 
and  after  all  did,  upon  a  decreet  against  Lamberton,  arrest  the  bygone  renta  in  L 
hands  ;  and  Lamberton's  liferent  of  the  annualrent  having  fallen,  by  his  being  ji 
and  day  at  the  horn,  the  Justice  Clerk,  as  donator  to  the  liferent,  and  as  ar 
competing  with  Fairholm,  did  allege  that  Fairholm's  apprising  being  an  incomp 
diligence,  and  no  infeftment  nor  valid  charge  thereon,  and  having  lain  over  so  j 
years,  the  arrester  must  be  preferred ;  for  which  he  adduced  a  practique  ob 
by  Durie,  14th  February  1623,  Saltcoats  contra  Brown,  No.  9,  p.  2763,  where  it  i 
BO  found ;  and  albeit  Fairholm  be  the  prior  arrester,  yet  he  hath  done  no  diligi 
upon  his  arrestment,  whereas  the  Justice  Clerk  hath  obtained  decreet ;  and,  as  don 
to  the  liferent  escheat,  he  is  preferable  for  years  after  the  rebellion ;  because  the  ] 
rent  escheat  f alUng  before  any  infeftment,  or  charge  on  the  apprising,  which  was  i 
used  within  year  and  day,  the  liferent  excludes  the  appriser. 

The  Lords  found  the  apprising  preferable  to  the  posterior  arrestment, 
no  legal  diligence  was  done  thereon  for  the  space  of  nine  years  thereafter,  in 
the  apprising,  being  a  judicial  assignation,  required  no  intimation,  and  being  ] 
it  is  preferable  ;  and  they  did  not  respect  that  single  practique,  the  constant  cv 
being  contrary ;  but  found  the  liferent  escheat  preferable  to  [2767]  the  anterior  ap 
ing,  being  without  infeftment  or  charge  as  to  the  years  after  the  rebellion,  as 
ferred  the  appriser  as  to  years  preceding. 

Fol.  Die.  V.  1,  p,  179.    Stair,  v.  1,  p.  727 


No.  26.    [2777]  David  Gibson  v.  Kichard  Murray.    November  10, 1748. 

A  curator  accepted  a  bill  for  an  account  furnished  to  his  minor,  bearing  for  that  yabH. 
The  creditor  assigned  it.  Prior  to  the  assignation,  an  arrestment  had  been  lui 
in  the  hands  of  the  minor  himself.    The  arrester  was  preferred. 

Dougal  Murray,  merchant  in  Inverary,  had  furnished  goods  to  Colin  Campbell  «t 
Kilberry,  on  account  carried  down  to  the  year  1737 ;  and  having  cleared  with  Captais 
Angus  Campbell,  Kilberry's  curator  and  factor,  adjected  to  the  foot  of  the  accouDtA 
draught,  11th  November  1739,  for  the  balance,  *'value  due  by  Kilberry,  as  per  above," 
which  Captain  Campbell  accepted ;  and  Dougal  Murray  assigned  it,  17th  November 
1745,  to  Sir  Richard  Murray,  merchant  in  Edinburgh. 

David  Gibson,  taylor  in  Inverary,  creditor  to  Dougal  Murray,  had  arrested  tit 
debt  in  Kilberry's  hands,  1st  June  1 743  ;  and  a  competition  arising,  the  Lord  Ordma!J» 
19th  February  1747,  "  in  respect  the  arrestments  were  laid  on,  not  in  Captain  Camp 
bell's  hands,  but  in  Campbell  of  Kilberry's,  found  these  arrestments  did  not  iDtei)W 
the  Captain  from  making  payment  of  the  sums  due  upon  his  bill."  And,  8th  December, 
"  found  the  arrestments  in  Kilberry's  hands  could  not  compete  with  Sir  Richarfi 
assignation." 
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Pleaded  in  a  reclaiming  bill,  The  debt  was  originally  Kilberry's,  and  he  continued 
btor,  notwithstanding  the  draught,  which  being  subjoined  to  his  account,  bore  to  be 
r  it,  and  was  accepted  by  the  Captain  only  as  his  factor  and  curator,  who  thereby 
i  not  bind  himself,  since  a  person  contracting  factorio  nomine  binds  only  his  con- 
tnent ;  1 7th  February  1738,  Ranken  contra  MoUison,  voce  Factor  ;  but  supposing  him 
land,  Kilberry  was  likewise  ;  so  they  were  correi  debendi  ;  and  arrestment  in  the  hand 
either  most  affect  the  debt. 

Answered,  The  Captain  was  properly  debtor ;  the  title  of  the  accoimt  was, ''  Account 
fin  Campbell  of  Kilberry,  by  desire  of  Captain  Angus  Campbell "  ;  so  that  his  faith 
IS  followed,  and  he  gave  a  security  for  his  own  debt.  If  Kilberry  originally  was 
bk,  the  taking  the  bill  operated  a  discharge  of  the  account ;  for  which  he  could  not 
kerwards  be  pursued.  And  it  is  evident  the  arrestment,  when  used,  could  not  operate 
i  in  the  hand  of  a  correus  debendi j  from  this,  that,  at  granting  the  bill,  the  account 
IB  near  prescribed  ;  was  never  interrupted  against  Kilberry,  and  was  actually  pre- 
Bied  qaoiad  him  when  the  arrestment  was  used. 

The  Lords  preferred  the  arrester. 

For  the  Arrester,  Jo.  Campbell,  sen. — Alt.  Maitland. — Clerk,  Gibson. 

Fd,  Die.  V.  3,  p.  151.    D.  Falconer,  v.  2,  No.  7,  p.  8. 


b.  38.    [2791]  Carmichael   v.    Anna    Mosman,   Relict   of    Hardy.    June   22, 

1742. 

Hie  confirmation  by  an  executor-creditor,  compleated  before  decree  of  furthcoming 
be  obtained  on  a  prior  arrestment,  is  preferable  to  the  arrestment. 

Hard^  assigned  to  the  Treasurer  of  the  Bank,  a  debt  due  to  him  by  M^Kenzie  of 
Itoaend,  m  security  of  a  debt  he  owed  the  Bank. 

Robert  Carmichael,  another  creditor  of  Hardy's,  arrested  in  the  hands  of  the 
ffeasnrer,  and  pursued  a  furthcoming  ;  wherein  the  Treasurer  declared  that  the  Bank 
irss  noways  debtor  to  Hardy,  but  was  creditor  to  him  in  the  sum  of  £30,  5s.  Sterling 
per  bill,  in  security  whereof  he  had  assigned  to  them  a  debt  due  to  him  by  M^Eenzie 
of  RoBend,  which  assignation  bore  this  quality,  That  in  case  the  Bank  should  recover 
more  than  what  was  due  to  them,  they  should  [2792]  be  accotmtable  to  him  for  the 
lame ;  and  that  no  payment  was  yet  recovered :  After  which  the  furthcoming  lay 
over. 

Meantime  the  Bank  recovered  payment  of  the  debt  due  by  Rosend,  whereby  they 
became  debtors  to  the  heirs  of  Hardy,  now  dead,  in  a  balance,  whereof  the  relict  of 
Hardy  getting  notice,  confirmed  the  same  as  executrix-creditrix  to  him,  and  brought 
lier  action  against  the  Bank  for  payment ;  whereupon  Carmichael  wakened  his  furth- 
coming, and  insisted  upon  preference  upon  his  arrestment.  It  was  argued  for  the 
aecutrix-creditrix.  That  the  arrestment  in  the  hands  of  the  Bank  could  carry  nothing, 
because  the  Bank  was  not  debtor  in  any  sort  to  Hardy  at  the  date  of  the  arrestment. 

But  the  Lords  found  no  occasion  to  give  any  judgment  upon  that  point,  having, 
upon  the  report,  taken  up  the  question  upon  a  point  that  had  not  been  pleaded  for  the 
psrty,  viz.  they  found,  "  That  the  confirmation  by  the  executrix-creditrix  being 
eompleated  before  the  decree  of  furthcoming,  the  executrix-creditrix  was  preferable ; 
»nd  preferred  her  accordingly." 

It  is  Kkely,  that  the  executrix  would  also  have  been  preferred  upon  the  above 
point  pleaded  for  her,  had  the  Lords  proceeded  on  it,  agreeably  to  what  is  to  be  seen 
^fra,  voce  Arrestment,  Creditors  of  Gordon  contra  Sir  Harry  Innes,  No.  51,  p.  715. 
And  as  to  the  points  upon  which  the  Lords  took  up  the  case,  the  judgment  now  given 
was  contrary  to  the  former  reported  decisions,  viz.  Riddel  contra  Maxwell,  No.  34, 
p.  2790,  and  No.  35,  same  page,  both  observed  by  Harcarse;  for  which  reason,  probably, 
It  had  not  in  this  case  been  pleaded  by  the  lawyers  for  the  executrix.  Yet  the  Lords, 
in  a  full  Bench,  were  so  unanimous  that  the  other  party  did  not  reclaim. 

KUkerran  (Competition),  No.  3,  p.  137. 
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No.  41.        [2795]  Peregrine  Cust  v.  Francis  Garbet  and  Company. 

March  8,  1775. 

A  competition  between  an  assignment  intimated  after  the  death  of  the  cedent, 
confirmation  of  an  executor-creditor,  expede  upon  the  same  day,  was  found  to 
regulated  by  priority  of  the  hour. 

Upon  the  death  of  Ebenezer  Eoebuck,  merchant  in  London,  one  of  the  partnefli 
the  Carron  Company,  which  happened  at  Carron  on  the  9th  of  October  1771,  a  e 
petition  ensued  respecting  his  share  in  the  co-partnery  stock  of  the  Carron  Oompi 
computed  to  be  worth  about  £6000  Sterling. 

Mr.  Cust  foundea  upon  an  assignment  from  the  said  Ebenezer  Roebuck,  dated 
16th  May  1770,  to  his  share  of  the  stock  in  the  above  Company,  subject  to  the  pi 
that  the  same  should  be  redeemable  upon  payment  of  £3S50  Sterling,  and  ini 
thereof,  upon  the  16th  May  1771 ;  but.  if  not  paid  before  that  time,  the  right  was  to 
absolute.  This  assignment  had  not  been  intimated  during  the  lifetime  of  Roebi 
the  cedent ;  but,  after  his  decease,  was  intimated  on  the  29th  day  of  October  171 
to  two  of  the  residing  partners  of  the  Carron  Company  at  Carron.  And,  upon  f*^ 
30th  October,  betwixt  the  hours  of  eight  and  nine  in  the  morning,  it  was  intimated 
Mr.  Cust's  factor  to  Charles  Gascoigne,  for  himself  as  a  partner,  and  as  acting 
for  the  Carron  Company,  within  the  Company's  office  at  Carron  ;  where  he  attcj 
for  that  special  purpose,  in  consequence  of  his  own  proposal  to  Mr.  Cust's  factor, 
the  notary,  who  were  with  him  at  his  house  at  Carron-wharf,  the  preceding  evi 
in  order  to  have  intimated  the  same  to  him  then. 

Francis  Garbet  and  Company  of  Carron-wharf,  being  also  creditors,  did,  upon  4 
17th  day  of  the  said  month  of  October  1771,  take  out  an  edict  from  the  comm       ' 
of  Edinburgh,  for  confirming  themselves  executors-creditors  to  the  said  £1 
Roebuck  ;  and,  after  the  preliminary  steps,  a  confirmation  was  expede  in  their  fav< 
bearing  date  the  30th  day  of  October  1771,  in  which  they  gave  up,  for  the 
subject  of  that  confirmation,  the  sum  of  £6000  Sterling,  as  the  supposed  value 
Ebenezer's  share  of  the  co-partnery  stock  of  the  Carron  (k>mpany. 

[2796]  Garbet  and  Company  maintained  two  different  pleas.  They  insisted  for  at 
preference  in  their  favour  upon  the  following  grounds  ;  1st,  That  the  assignment  ii 
to  Mr.  Cust  is  intrinsically  null  and  void,  in  respect  of  the  irregular  execution  thereoif' 
2dly,  in  respect  of  alleged  irregularities  in  the  intimation  of  the  assignment  upon  thi 
30th  October :  But  there  appeared  to  be  no  relevancy  in  either ;  and  the  counsel  te 
Garbet  and  Company,  after  one  judgment  of  the  Court  had  gone  against  them,  coor 
sented  to  restrict  their  plea  to  a  pari  passu  preference  with  their  competitor. 

Argued  on  this  head  ;  That  they  do  not  dispute  that  principle  of  the  Roman  law, 
when  kept  within  proper  bounds,  qtwd  vigilantibus  non  dormierUibus,  jura  subveniuM, 
but  the  propriety  of  the  application  of  it  to  the  case  in  hand. 

As  the  genius  of  the  law  of  this  country,  as  of  all  other  commercial  states,  foundei 
upon  principles  of  material  justice  and  equity,  favours  an  equal  distribution  of  tk 
effects  of  a  bankrupt  amongst  his  whole  creditors  ;  whatever  shall  be  the  judgment  oi 
the  law  upon  the  authority  of  former  precedents  and  opinions,  in  a  competition  betwea 
assignees  and  arresters,  specifying  the  precise  hours  when  they  were  severally  executed, 
or  in  pcmam  of  that  party  who  neglected  to  specify  the  hour  in  his  execution  ;  an  ezten* 
sion  of  these  to  the  case  of  an  executor-creditor,  who  has  it  not  in  his  power  to  specifr 
the  hour  of  his  confirmation,  would  be  as  adverse  to  the  general  principles  of  equity  aim 
j  ustice,  as  it  is  unsupported  either  by  precedents  or  authorities. 

It  is  a  known  fact,  that  the  usual  and  stated  time  for  the  meeting  of  the  commissaiT 
court,  is  ten  of  the  clock  in  the  forenoon  ;  and  as  no  opposition  was,  or  could  be  made  to 
the  confirmation  as  executors-creditors,  their  being  decerned  executors  required  no  time; 
and  as  the  subject  meant  to  be  confirmed  was  but  one  single  article,  viz.  Ebeneier'i 
share  of  the  stock  in  the  Carron  Company,  the  confirmation  might  forthwith  be  expede; 
and  the  presumption  of  law  is,  that  every  thing  was  regular  and  fair.  So  that,  for  any 
thing,  that  does  or  can  appear,  allowing  the  assignment  to  have  been  intimated  at  ike 
hour  of  nine,  which,  at  any  rate,  is  doubtful  and  uncertain,  and  the  confirmation  to 
have  been  expede  after  the  hour  of  ten,  or  between  ten  and  eleven,  the  bare  possibilitj, 
or  even  probability  of  the  one  being  an  hour  or  thereby  prior  to  the  other,  would  be  too 
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slender  a  ground  upon  which  to  establish  the  preference  contended  for  by  Mr.  Gust, 
and  to  exclude  the  other  party  from  a  rateable  proportion  of  the  sole  effects  in  this 
country,  which  they  were  in  cursu  of  attaching,  in  the  only  method  competent  to  them 
by  law. 

It  is  thought  to  be  a  clear  case,  that,  as  the  law  stood  before  the  making  of  the 
statutes  1690,  cap.  26,  and  1693,  discharging  transferences  active,  a  special  assignation, 
not  intimated  in  the  cedent's  lifetime,  could  have  been  no  bar  to  any  other  creditor 
confirming  that  particular  subject,  as  in  bonis  of  the  defunct  at  his  death.  The  exemp- 
tion granted  by  the  first  to  such  special  assignee  from  the  necessity  of  confirming  after 
the  death  of  the  cedent,  being  qualified  by  the  words  immediately  following,  '^  Without 
prejudice  always  to  the  [2797]  competition  of  creditors  and  others,  and  of  their  rights 
and  diligences  as  formerly,  before  the  making  hereof,"  can  be  no  bar  to  the  confirmation 
of  aa  executor-creditor,  or  any  ground  of  preference  to  the  assignee,  in  competition 
with  such  executor-creditor ;  and,  therefore,  as  an  unintimated  special  assignation, 
as  the  law  formerly  stood,  gave  no  preference  in  competition  with  other  creditors  con- 
firming the  subjects  assigned,  which  remained  in  bonis  of  the  defunct,  the  concession 
made  by  the  defenders  (upon  supposition  of  the  assignment's  being  regularly  intimated) 
that  Mr.  Gust  should  come  in  pari  passu  with  them  on  Ebenezer's  share  of  the  stock 
of  the  Carron  Company,  was  all  that  in  equity  he  could  demand,  and  more  than  by  law 
he  was  entitled  to. 

But  this  is  not  the  only  ground  upon  which  the  defenders  do  maintain  their  plea 
to  a  pari  passu  preference. 

It  is  a  clear  case,  that  the  unintimated  assignation  did  not  denude  Ebenezer  Roe- 
buck of  his  share  in  the  stock  of  the  Carron  Company ;  so  that,  at  the  period  of  his  death, 
it  remained  in  bonis  of  him,  attachable  by  his  creditors.  It  is  equally  clear,  that  the 
only  method  known  in  the  law  by  which  it  could  be  attached,  was  by  confirmation  as 
executor-creditor ;  so  that,  when  the  defenders  were  in  cursu  dUigentics,  and  in  actu 
'proximo  of  having  their  confirmation  expede,  before  that  Mr.  Cust  attempted  to 
mtimate  his  assignation,  they  were  following  out  the  only  course  that  the  law  allowed 
to  operate  their  paymen,  by  the  attachment  of  that  particular  subject,  which,  there- 
fore, could  not  be  frustrated  by  intimating  the  assignation  at  that  conjuncture. 

Argued  for  Cust :  In  England,  of  which  he  is  a  native,  and  where  he  has  resided  all 
his  life,  the  intimation  of  an  assignation  is  unnecessary,  and  in  fact  is  never  practised. 
By  the  assignment,  the  equitable  and  substantial  right  was  transferred  to  him  ;  and, 
therefore,  it  would  have  been  a  hard  case,  if,  through  the  neglect  of  a  mere  piece  of  form, 
and  which  Mr.  Cust  did  not  know  to  be  necessary  till  after  Ebenezer  Roebuck's  death, 
the  competitors  had  carried  off  for  a  debt  of  Ebenezer's,  a  subject  to  which  they  knew 
they  had  no  right,  but,  on  the  other  hand,  knew  perfectly  well  that,  equitably  and 
substantially,  it  belonged  to  Mr.  Cust. 

That  a  29an  po^tfu  preference  of  creditors  has  any  foundation  in  the  common  law  of 
Scotland,  is  absolutely  denied.  This  pari  passu  preference  is  entirely  the  creature  of 
statute ;  and,  therefore,  it  cannot  be  extended  to  cases  not  provided  for  by  statute. 
The  general  rule  of  the  law  of  Scotland  is  (and  which  must  hold  at  this  day  in  every 
case  where  the  contrary  is  not  expressly  provided  by  statute),  that  vigHantibus,  dsc.,a,nd 
that  prior  tempore  potior  jure. 

With  respect  to  the  merits  of  the  points  at  issue,  it  is  a  clear  case,  that  it  is  the 
confirmation  alone  that  vests  the  right.  The  serving  the  edict,  and  even  the  decree- 
dative,  vests  no  right  whatever  ;  so  it  was  decided  23d  January  1745,  Carmichael  contra 
Carmichael,  voce  Service  and  Confibmatiok  ;  and,  since  that  time,  the  point  is  under- 
stood to  be  fixed  and  established. 

[2796]  The  assignment  was  granted  in  favours  of  the  pursuer  about  16  months 
before  Mr.  Roebuck's  death.  It  is  plain,  that  no  step  taken  by  any  of  his  creditors 
could  prevent  the  pursuer  from  going  on  and  completing  his  right  by  intimation ;  and, 
therefore,  the  question  comes  to  this.  Whether  there  is  satisfactory  evidence,  that  the 
intimation  which  was  made  betwixt  eight  and  nine  o'clock  in  the  morning  of  the  30th 
of  October,  was  prior,  in  point  of  time,  to  the  confirmation  that  was  expede  that  day 
before  the  Commissaries  of  Edinburgh  ? 

But,  even  in  the  case  of  competition  in  arrestments,  it  is  by  no  means  sufficient  to 
create  a  pari  passu  preference,  that  the  steps  of  diligence  of  the  respective  creditors 
happened  upon  the  same  day.  Where,  indeed,  both  appear  to  have  been  done  upon  the 
same  day,  and  where  no  mention  is  made  of  the  time  of  the  day,  as  to  any  of  them,  no 
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other  rule  of  decision  can  be  adopted  but  to  prefer  both  pari  passu ;  but,  wheie 
time  of  the  day  is  mentioned,  the  preference  must  be  regulated  accordingly. 

It  is  likewise  an  established  rule,  that,  where  one  makes  mention  of  the  hour  oi 
day,  and  the  other  does  not,  that  in  a  competition  the  creditor  is  preferable,  ike 
tion  of  whose  diligence  makes  mention  of  the  particular  hour.    And,  indeed, 
principle  of  law  by  which  questions  of  this  kind  fall  to  be  governed,  does  not  i 
two  hours,  nor  even  one  hour,  or  half  an  hour,  in  order  to  give  a  preference, 
priority  whatever  is  sufficient,  if  the  judge  shall  be  satisfied  that  there  was  a  p 
in  point  of  time  ;  and  if  the  fact  be  certain  that  there  is  a  priority,  a  priority  of  i 
minutes  is  just  as  good  as  a  priority  of  ten  hours.    The  intimation  of  the  asmgnst^ 
did  vest  the  right  fully  and  absolutely  in  the  person  of  the  assignee.    The  subject 
not  thereafter  remain  in  bonis  defuncti ;  and  consequently,  a  confirmation  expede 
the  hcBredUas  jaeens  of  the  defunct  was  denuded  by  an  intimated  assignation  i 
carry  nothing  :  And  it  can  make  no  difierence  whether  the  fuareditas  jaeens  was  deni 
ten  hours  or  ten  minutes  prior  to  the  confirmation. 

It  is  certain,  however,  that  the  usual  time  of  meeting  of  the  CommisBary  Court 
not  earlier  than  11  o'clock  ;  yet,  supposing  it  was  ten,  as  tifie  defenders  have  stated,  iti 
perfectly  clear  that  the  confirmation  was  long  subsequent  to  the  intimation,  and  thi 
in  place  of  one  or  two  hours,  which  has  been  found  by  the  Court  to  give  a  prefereno^ 
many  hours  must  have  intervened  in  fact ;  And,  independently  thereof,  l^e  piMi 
behoved  to  be  preferred  upon  the  other  ground  above  stated,  viz.  that  the  intima^ 
makes  mention  of  a  particular  hour,  whereas  the  confirmation  makes  mention  of  i 
hour ;  and  in  every  such  case  it  is  held  to  be  clear,  that  the  former  falls  to  be  pref ened. 

The  difference  supposed  betwixt  the  case  of  judicial  proceedings,  and  the  execotM 
of  legal  diligence,  or  the  intimation  of  assignations,  upon  which  the  defenders 
chiefly  to  rest  their  plea,  can  by  no  means  vary  the  rule  of  division.    A  confirmatia 
of  an  executor-creditor  falls  to  be  considered  as  a  step  [2799]  of  legal  diligence,  k 
establishing  the  creditor's  interest  in  the  defimct's  effects  ;  and,  in  all  competitioil 
where  the  contrary  is  not  established  by  statute,  the  clear  rule  of  law,  and  wluch  hoU 
universally,  is,  that  prior  tempore  est  potior  jure.    The  law  in  such  cases  does  not  idmj 
to  estabUsh  a  pari  passu  preference.     Such  preference  arises  only  ex  necessilaJU^  wheal 
does  not  appear,  with  any  reasonable  degree  of  certainty,  that  the  one  was  prior  to  tk 
other  :  And  therefore,  before  the  defenders  can  claim  pari  passu  preference  with  Ih 
pursuer,  it  is  incumbent  upon  them  to  show,  that  their  step  of  diU^ence  was  equal,  i| 
point  of  time,  with  the  intimation  of  the  assignment ;  whereas  this  they  have  by  m 
means  done.    The  pursuer's  instrument  of  intimation  proves,  that  the  same  was  nuAl 
betwixt  the  hours  of  eight  and  nine  in  the  morning  of  the  dOth  of  October  ;  wheieaii 
the  defenders'  confirmation,  which  mentions  no  hour,  proves  no  more,  as  Lord  Staie| 
very  properly  expresses  it,  but  once  that  day. 

The  present  question  must  be  regulated  by  the  law  as  it  now  stands ;  at  the 
time,  it  is  apprehended,  the  defenders  are  in  a  mistake  in  supposing,  that  prior  to  At 
1690,  or  1693,  a  special  assignation  could  not  be  intimated  after  the  death  of  the  oedest 

But  all  this  is  an  investigation  of  very  little  moment  in  the  present  question.  The 
pursuer  does  admit,  that,  even  subsequent  to  the  statutes  1690  and  1693,  if  a  creditor 
should  confirm  a  debt  that  had  been  specially  assigned  by  the  defunct,  before  tk 
assignation  was  intimated,  that  he  would  fall  to  be  preferred  to  the  assiffnee  ;  but,  ob 
the  other  hand,  it  is  equally  clear,  that  if  the  assignation  was  intimated  prior  to  thi 
confirmation,  even  although  the  intimation  was  made  after  the  death  of  the  assignee, 
the  assignee  would  be  preferable  to  the  creditor  confirmed  ;  and  the  sole  question  hen 
is.  Whether  the  intimation  of  the  assignation,  or  the  confirmation,  was  prior  in  p<»Bt 
of  time  ? 

It  is  perfectly  untenible  to  maintain,  and  for  which  there  is  neither  precedent  sor 
decision,  that,  because  a  creditor  is  in  cursu  diligentia,  therefore  a  third  party  is  nottt 
liberty  to  complete  a  right  which  he  had  obtained  from  the  debtor,  before  the  creditor 
had  proceeded  to  any  step  of  diligence  whatever.  Such  third  party  can  never  be 
interpeiled,  by  any  step  of  diligence  against  the  common  author,  from  completang « 
right  which  he  derived  from  that  author,  at  a  time  when  he  was  at  pcurfect  liberty  to 
dispose  of  the  subject  in  what  manner  he  inclined. 

The  Court,  by  two  consecutive  judgments,  adhered  to  that  of  the  Lord  OrdinaiTi 
which  found,  "  That  the  intimation  of  Gust's  assignment  being  made  to  the  actu^ 
manager  and  partner  of  the  Carron  Company,  by  delivering  him  a  schedule  at  tJieit 
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office  at  Carron,  v^^s  sufficient;  and  in  respect  it  appears,  from  the  instrument  of 
intimation  produced,  that  the  same  was  made  to  the  acting  manager  at  the  Carron 
Company's  office,  between  the  hours  of  eight  and  nine  in  the  morning  of  the  30th 
October  1771,  and  that  it  is  not  denied,  that  the  hour  of  cause  in  the  Commissary 
Court  is  not  till  11  o'clock  in  the  forenoon  ;  finds,  That  the  assignation  in  favour  of  the 
said  Peregrine  Cust  was  completed  [2800]  by  the  said  intimation,  before  any  step  was, 
or  could  be  taken  upon  the  edict  in  the  confirmation  in  favour  of  Garbet  and  Company  ; 
and,  therefore,  prefers  Cust  upon  his  interest  produced." 

Act.  M*QuEEN.— Alt.  D.  Faculty,  LocKHART.—Clerk,  Ross. 

Fol  Die.  V.  3,  p.  154.    Fac.  Col.  No.  169,  p.  74. 


No.  76.  [2844]  Brown  v.  Smith.    June  20, 1676. 

An  assignation  to  an  incomplete  real  right,  though  directly  done  and  intimated,  has  no 
effect  against  another  singular  successor  completing  his  right  by  infeftment. 

Andrew  Sutor  having  disponed  the  equal  half  of  the  east  side  of  Letsie  to  Ronald 
Brown,  with  power  of  resignation  ;  the  said  Ronald  grants  an  infeftment  of  annualrent 
to  James  Brown,  and  thereafter  dispones  the  land  irredeemably  to  David  Smith  in 
liferent,  and  John  Smith  in  fee,  and  assigns  the  disposition  and  procuratory  therein 
granted  to  him  by  Andrew  Sutor,  whereupon  the  Smiths  are  infeft  as  assignees  to  the 
disposition  and  procuratory,  but  Ronald  Brown  the  cedent  was  never  infeft.  James 
Brown  the  annualrenter  pursues  poinding  of  the  ground,  wherein  the  Smiths  compear 
and  allege.  That  the  pursuer's  infeftment  is  null,  neither  being  clad  with  possession, 
nor  given  by  one  who  was  infeft,  or  had  power  to  give  infeftment,  but  by  Ronald  Brown, 
who  was  never  infeft. — It  was  answered,  Imo,  That  Ronald  Brown's  disposition 
(before  any  infeftment)  was  transmissible  by  assignation,  and  the  constitution  of  this 
annualrent  imported  an  assignation,  and  the  registrate  sasine  was  equivalent  to  an 
intimation ;  2do,  Infeftment  having  followed  upon  Ronald  Brown's  disposition,  albeit 
in  the  person  of  his  assignee,  yet  it  compleats  his  right,  and  makes  it  a  real  right,  and  as 
supervening  accresseth  to  the  annualrenter. 

The  Lords  sustained  the  defence,  and  repelled  both  the  replies,  and  found.  That  an 
assignation  to  an  incomplete  real  right,  though  it  had  been  directly  done  and  intimate, 
had  no  efiect  against  a  singular  successor  compleating  his  right  by  infeftment ;  and 
found,  That  the  real  right  <Sd  never  accress  to  the  annualrenter's  author  Brown,  who 
was  never  infeft,  but  only  to  Smith,  the  author's  assignee. 

Fd.  Die.  V.  1,  p.  183.    Stair,  v.  2,  p.  428. 


No.  77.    John  Rule,  Son  to  the  deceased  John  Rule,  Chirurgion  in  Dumfries  v. 
Andbew  Purdie,  Merchant  in  Edinburgh.    December  8,  1710. 

A  naked  disposition  of  lands  was  found  to  denude  the  granter  fundittis,  having  himself 
only  a  disposition  with  procuratory  and  precept ;  so  that  nothing  remained  for 
him  to  dispone,  by  legal  or  voluntary  conveyance  ;  consequently  the  disponee  was 
preferred  to  a  posterior  appriser,  who  had  attempted  to  complete  his  right  by 
obtaining  infeftment,  on  the  debtor's  original  procuratory. 

Martin  Newal,merchant  in  Dumfrie8,made  a  disposition,  containing  a  procuratory  of 
resignation  of  a  tenement  of  land  in  that  burgh,  to  James  Robson,  merchant  there ;  who 
without  being  legally  infeft,  disponed  it  to  John  Rob-[2845]-son  his  brother,  Andrew 
Purdie's  author,  with  a  procuratory  to  resign,  precept  of  sasine,  and  assignation  to  all 
writs  in  his  person ;  and  John  Robson  was  infeft  in  anno  1693 ;  thereafter  John  Rule, 


378  COMPETITION 

chirurgion  inDumf  ries,  as  creditor  to  James  Robson,  adjudged  from  him  Martin  Ne 
disposition,  and  upon  the  procuratory  therein,  John  Rule,  as  heir  to  the  adjudiger^ 
father,  being  inf eft,  raised  a  process  of  mails  and  duties  against  the  tenants.     / 
Purdie,  who  derived  right  from  John  Robson,  compearing  for  his  interest, 
preference  ;  in  respect  the  disposition  to  his  author  was  anterior  to  John  Rule's  i 
cation,  and  did  totally  denude  James  Robson. 

Replied  for  John  Rule ;  The  disposition  to  John  Robson,  Purdie's  author, 
having  been  intimated  till  the  present  competition,  after  that  John  Rule,  by  adji 
the  procuratory  in  the  disposition  granted  by  Newal  to  James  Robson,  and  ini 
himself  thereon,  acquired  the  real  right,  wluch  till  then  continued  in  the  per 
Newal ;  he,  Mr.  Rule,  as  having  the  first  complete  right,  is  clearly  preferable : 
albeit  adjudications,  which  are  legal  assignations,  require  no  intimation  to  c4>mp 
them ;  yet  naked  dispositions,  as  other  personal  assignations,  transmit  not  eHe 
rights  to  the  receivers,  without  intimation,  and  are  preferable  according  to  the  T 
the  intimation. 

Duplied  for  Purdie ;  A  disposition  of  an  heritable  right  whereon  no  infeftmentU 
followed,  doth  fully  denude  the  disponer,  without  necessity  of  inf eftment  or  intimatn 
The  Laird  of  Anstruther  contra  Black,  No.  13,  p.  829  ;  and  in  the  late  case  De^ 
French,  No.  12,  p.  241,  it  was  found.  That  Mr.  David  Dewar's  first  adjudication  of  1 
to  which  his  debtor  had  only  right  by  disposition,  without  inf  eftment,  did  quite  de 
the  debtor ;  and  he  was  preferred  to  David  French,  a  posterior  adjudger,  who  t 
infeft  by  virtue  of  the  procuratory  of  resignation  contained  in  the  common  deb 
disposition.     The  reason  of  the  disparity  betwixt  a  disposition  of  land,  and  an  assi  _ 
tion  to  a  moveable  bond,  is,  because  the  land  is  properly  debtor  to  one  that  hath  al 
position  thereof,  and  so  that  disposition  wants  no  intimation  to  perfect  it ;  wheress^d 
assignation  of  a  bond  must  be  intimated  to  the  granter,  who  is  debtor,  to  put  him  ^ 
mala  fide  to  pay  the  cedent.    It  is  in  v<*in  for  Rule  to  plead  upon  Marthi  Newal'6 1 
being  divested  by  the  disposition  to  James  Robson  ;  seeing  the  question  is  not  b< 
persons  deriving  right  from  Newal,  who  was  last  infeft,  but  only  betwixt  those  ' 
common  author  James  Robson,  being  never  infeft,  was  sufficiently  denuded  by  1 
disponing  the  procuratory  to  John  Robson,  before  John  Rule  adjudged  ;  2do,  Esto,  T 
intimation  had  been  necessary  to  perfect  the  disposition  in  favours  of  John  Rol 
yet  that,  being  an  heritable  right,  was  sufficiently  intimated  by  his  public  infeft 
and  the  long  debate  in  the  present  competition,  and  several  years  possession 
John  Rule's  infeftment  as  heir  to  his  father. 

Triplied  for  John  Rule ;  JohnRobson's  infeftment  cannot  supply  the  want  of  int 
tion  of  the  disposition  in  his  favours ;  because  sasines  are  not  properly  intimatdons,  1 
only  publications  of  real  rights ;  and  though  John  Robson  [2846]  might,  by  virtue  oft 
general  clause  in  the  disposition  to  him  assigning  to  all  writs,  have  been  infeft  upon  t 
procuratory  in  Newal's  disposition  ;  yet  he  not  having  taken  infeftment  upon  that,  hi 
only  upon  the  procuratory  in  the  disposition,  granted  by  James  Robson  (who,  bdl 
never  duly  infeft,  could  give  no  effectual  precept  for  infefting  another),  John  Rohsoii 
sasine  is  null,  as  granted  a  non  habente  potestatem;  and  so  cannot  be  sustained  asttj 
intimation  of  the  procuratory  in  Newal  s  disposition.  Nor  can  the  decision  bet«iil| 
Dewar  and  French  influence  the  present  case  ;  in  respect  both  Dewar  and  French  ipcMh 
adjudgers  ;  and  the  first  adjudication,  being  a  legal  assignation,  was  a  complete  assignt^J 
tion  without  intimation ;  whereas  a  simple  disposition  affords  no  jus  in  re,  but  orifi 
jti8  ad  rem,  which,  though  effectual  against  the  granter  and  his  heirs,  or  against  tenanU^j 
where  no  person  competes  upon  a  better  right,  is  never  complete  against  singohil 
successors,  till  sasine  follow  thereon. 

The  Lords  found,  That  James  Robson,  having  only  a  personal  right  by  dispositioal 
without  infeftment,  the  disposition  made  by  him  to  John  Robson,  Andrew  Purdie't| 
author,  did  fully  denude  him,  without  necessity  of  intimation ;  so  that  the  subject | 
could  not  be  thereafter  adjudged  from  him  ;  and  therefore  preferred  Andrew  Puidie. 


FoL  Die.  V.  1,  p.  183.    Forfyis,  p.  445. 
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No.  78.    Colonel  Erskinb  v.  Sir  George  Hamilton.    December  19, 1710. 

A  party  who  had  acquired  right  to  an  apprising,  without  taking  infeftment,  granted 
an  infeftment  of  annualrent  out  of  the  lands.  He  afterwards  disponed  the  lands 
to  another  party.     The  prior  right  was  preferred. 

An  apprising  being  led  of  the  lands  of  Tulliallan,at  the  instance  of  James  Henderson, 
son  to  John  Henderson  of  Fordel,  against  Sir  John  Blackadder  in  anno  1633,  upon  which 
infeftment  followed  in  the  1634  ;  in  the  year  1670,  Alexander  Earl  of  Kincardine  (who 
acquired  right  to  this  apprising  without  taking  infeftment)  did,  in  the  1673,  grant  an 
infeftment  of  annualrent  out  of  these  lands  to  the  Lord  Cardross  for  50,000  merks,  and 
in  the  year  1676  granted  an  heritable  bond  of  relief  to  him  of  several  debts  and  engage- 
ments, upon  which  the  Lord  Cardross  was  infeft.  In  the  year  1678,  the  Earl  disponed 
the  lands  in  favours  of  Sir  Robert  Milne,  Sir  George  Hamilton's  author,  who  was  publicly 
i nf eft  in  the  year  1680.  Colonel  Erskine,  having  the  Lord  Cardross's  right  in  his  person, 
craved  to  be  preferred  to  the  lands  of  Tulliallan,  upon  the  disposition  of  Henderson's 
apprising  in  favours  of  the  Earl  of  Kincardine. 

Answered  for  Sir  Ceorge  Hamilton ;  He  had  best  right  to  the  disposition  of  the 
apprising  made  to  the  Earl  of  Kincardine  ;  in  respect  it  was  directly  conveyed  to  Sir 
Robert  Milne  by  the  foresaid  disposition  from  the  Earl,  containing  a  general  assignation 
to  all  dispositions  and  other  rights  he  had  to  the  lands ;  and  the  infeftments  of  annual- 
rent  and  relief,  in  favours  of  the  Lord  Cardross,  were  void  and  null  as  to  the  lands  of 
Tulliallan,  the  Earl  having  no  real  right  thereof  in  his  person,  but  a  simple  disposition, 
never  completed  by  infeftment,  which  could  not  entitle  him  to  pass  a  real  right  to  the 
Lord  Cardross. 

[2847]  Replied  for  Colonel  Erskine  ;  Sir  George  Hamilton,  by  virtue  of  the  disposi- 
tion made  by  the  Earl  to  Sir  Robert  Milne,  of  the  lands,  writs,  and  evidents.  cannot 
exclude  Cardross's  anterior  infeftment  of  relief  ;  for  the  assignation  to  mails  and  duties 
in  Cardross's  bond  of  relief,  upon  which  a  decreet  of  mails  and  duties  followed,  did 
effectually  denude  the  Earl  of  the  disposition  to  Henderson's  apprising,  which  hath  no 
further  effect  in  law  than  an  assignation  to  mails  and  duties  ;  as  a  translation  denudes 
an  assignee  in  any  other  case.  2do,  A  right  to  the  property  of  lands  doth  tacitly 
convey  any  lesser  right  that  stood  in  the  granter's  person,  according  to  the  rule,  majori 
inest  minus  ;  therefore  the  obligement  to  infeft,  with  the  procuratory  of  resignation 
contained  in  Cardross's  bond,  which  was  a  qualified  right  of  property,  did  certainly 
convey  to  him  anv  inferior  right  to  these  lands,  and  consequently  the  disposition  to 
Henderson's  apprising  ;  and  a  procuratory  of  resignation,  as  my  Lord  Stair,  iii.  2,  8, 
says,  hath  the  effect  of  a  disposition.  So  the  common  way  of  tailzieing  estates  is  not 
by  a  formal  disposition,  but  by  a  bond  obliging  to  infeft  the  heirs  of  tailzie,  containing 
procuratory  of  resignation,  or  by  a  procuratory  of  resignation  in  their  favours,  without 
either  bond  or  disposition ;  which  tailzies  could  not  be  disappointed  by  a  creditor  of 
the  maker  adjudging  some  old  apprising  to  which  his  debtor  had  acquired  right  without 
infeftment ;  for  otherwise  the  rights  of  many  of  the  best  estates  in  Scotland  might  be 
called  in  question,  and  laid  open,  it  being  ordinary  for  persons  once  infeft  to  acquire 
other  rights  without  expeding  infeftment  thereon, or  being  nicely  cautious  to  infeft  upon 
the  most  preferable.  3tio,  An  apprising,  disponed  to  one  already  infeft,  is  so  far 
extinguished  and  renounced,  that  it  cannot  thereafter  be  made  use  of  against  the 
acquirer  or  his  successors  ;  though  they  may  use  it  as  a  standing  right  against  any  third 
party  pretending  a  better  right  to  the  lands  upon  which  they  were  infeft. 

Duplied  for  Sir  George  Hamilton ;  Any  pretended  implied  disposition  in  the  oblige- 
ment to  infeft,  did  not  enable  the  Lord  Cardross  to  resign  by  virtue  of  the  procuratory, 
or  take  infeftment  by  virtue  of  the  precept  in  the  disposition  granted  by  Sir  John 
Henderson  to  the  Earl.  And  albeit,  a  subsequent  infeftment  in  the  Earl's  person 
might  have  accrued  to  the  Lord  Cardross  ;  yet  the  Earl's  right  having  continued  ever 
in  the  terms  of  a  simple  disposition,  Cardross's  infeftment  from  him  is  null,  as  flowing 
a  non  habenle  potestatem.  2do,  As  the  foresaid  obligement  to  infeft  could  convey  no 
real  right,  neither  could  it  hinder  the  Earl  to  grant  a  direct  disposition  and  assignation 
to  Sir  Robert  Milne  ;  for,  even  a  second  disposition  completed  by  infeftment  would  have 
carried  the  Earl's  right  away  in  prejudice  of  the  receiver  of  a  prior  disposition,  as  was 
decided  20th  June  1676,  Brown  contra  Smith,  No.  76,  p.  2844. 
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Triplied  for  Colonel  Erskine  ;  The  decisioti  betwixt  Brown  and  Smith  makes  ] 
for  Sir  George  ;  because,  Imo,  The  question  there  was  with  an  inf eftment  of  annv 
which  is  not  a  right  of  property,  and  could  not  be  understood  a  conveyance  of  i 
property  that  stood  in  Brown's  person;  whereas  the  infeftment  of  relief  gives] 
Cardross  was  a  right  of  the  same  nature  with  that  [2848]  which  stood  in  the  Eaf 
person,  and  might  be  transferred  by  any  writ  inter  vivos  shewing  his  intention  so  \oi 
2do,  Brown  the  annualrenter's  infeftment  was  never  clothed  with  possession,  i 
therefore  it  seemed  just  to  prefer  Smith,  a  singular  successor,  who  Erst  perfectMi  I 
right. 

The  Lords  found,  That  Cardross's  right  of  relief,  containing  a  procuratory  of  i 
tion  and  assignation  to  the  mails  and  duties,  conveyed  all  rights  personal  as  well  as  i 
that  were  in  the  Earl's  person,  for  security  and  relief  of  the  debts  therein  contaij 
and  therefore  found,  that  the  Colonel's  right  being  prior  to  Sir  Robert  Milne's  xig] 
preferable.  Fd.  Die.  v.  1,  p.  183.    Forbes^  p.  i5S,1 


No.  79.  Sinclair  v.  Sinclair.    November  20, 1733. 

A  naked  disposition  of  lands  was  found  to  denude  the  granter  fundilus^  who  had  I 
more  himself  than  a  disposition  with  procuratory  and  precept,  so  that  nothing  ren 
with  him  thereafter  to  be  carried  by  a  legal  or  voluntary  conveyance ;  upon 
footing  the  disponee  was  preferred  to  a  posterior  appriser,  whose  apprising  was  1 
against  the  common  author,  though  the  appriser  had  gone  on  to  complete  his  right  I 
obtaining  infeftment  upon  the  procuratory  contained  in  his  debtor's  disposition.  8 
Appendix.  Fd.  Die.  v.  1,  p.  183L 


No.  80.    Bell  of  Blackwoodhouse  v.  John  Garthshork,  Merchant  in  Glasgow; 

June  22,  1737. 

A  personal  conveyance  of  a  personal  right  to  land,  does  not  denude  the  granter,  or  har^ 
second  conveyance  ;  the  first  infeftment  in  such  a  case  being  always  preferable, 

Chatto  having  purchased  an  estate  at  a  public  sale,  extracted  his  decree  of  sale  ;  aoi^ 
without  infefting  himself,  he  conveyed  the  same  to  Bell  of  Blackwoodhouse.  Thew 
after,  John  Gartshore,  creditor  to  the  said  Chatto,  adjudged  from  him  the  decree  of  mJk 
with  the  lands ;  and  being  inf  eft  upon  his  adjudication,  his  was  the  first  completai 
realright« 

In  a  competition  between  them  about  the  mails  and  duties,  it  was  pleaded  for  Bdt; 
That,  by  the  conveyance  to  him,  Chatto  was  funditus  denuded  of  his  personal  ri^t; 
and  that  nothing  was  left  with  Chatto  to  be  carried  by  Gartshqre's  adjudication.  And 
to  show  that  this  is  law,  the  decision,  Kule,  No.  77,  p.  2844,  was  cited,  with  many  oft 
later  date,  all  combining  to  support  a  proposition  that  has  governed  our  practice  manf 
years  as  an  indisputable  rule  of  law,  viz.  that  a  disposition  to  land  without  infeftment 
is  transferred  funditus  from  the  disponer  to  the  disponee,  by  a  simple  dispositioBt 
without  other  solemnity. 

It  was  pleaded  for  Gartshore  ;  That  he  stands  inf  eft  in  the  subject,  having  foUowed. 
out  the  whole  solemnities  of  the  law  of  Scotland,  necessary  to  establish  [2849]  ^ 
feudal-right  in  him  ;  and  if  his  right,  or  the  right  of  those  who  may  purchase  from  him, 
can  be  defeated  by  a  latent  disposition  granted  by  his  author,  purchases  in  Scoikml 
will  not  be  more  secure  than  in  a  neighbouring  country,  where  no  records  are  kept  d 
land-rights  and  conveyances.  This  case  therefore  deserves  to  be  thoroughly  weired; 
and,  to  that  end,  the  following  observations  are  ofEered. 

Imo,  As  consent  alone  transfers  not  property,  delivery  is  a  necessary  solemnity 
for  that  end  ;  actual  delivery,  where  the  subject  is  moveable  ;  symbolical  deliTcry, 
where  it  is  immoveable. 

2do,  A  disposition  of  land,  with  procuratory  and  precept,  imports  no  more  but  tk« 
granter's  consent  in  favour  of  the  disponee,  and  a  mandate  or  order  to  deUver  tl» 
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subject  to  him.  Before  sasine,  which  is  the  symbolical  delivery,  the  disponee  is  not 
proprietor,  nor  is  the  disponer  divested  of  his  property. 

3tio,  Supposing  the  same  land  to  be  disponed,  with  procuratory  and  precept,  to  two 
or  three  different  purchasers,  an  opportunity  is  given  to  each  of  them  to  acquire  the 
property  ;  but  he  only  among  them  becomes  proprietor  who  first  obtains  infeftment. 
This  solemnity  transfers  the  property,  and  of  course  extinguishes  the  disponer's 
property,  with  all  the  personal  rights  founded  upon  it. 

4to,  In  this  supposed  case,  the  several  purchasers  have  each  of  them  the  proprietor's 
consent  to  convey  his  property  to  him  ;  and  each  is  entitled  to  have  the  land  delivered 
to  him,  which  leaves  it  in  the  bailie's  power  to  give  delivery  to  any  one  of  them  he  thinks 
proper. 

5to,  Of  a  disposition  granted  to  a  man  and  his  assignees,  the  meaning  is,  that  sasine 
may  be  given  either  to  the  man  or  his  assignee.  When,  therefore,  a  disponee  assigns 
his  personal  right,  the  assignee  is  entitled  to  demand  delivery ;  which,  at  the  same  time, 
bars  not  the  disponee  himself  to  demand  delivery  ;  and  he  of  the  two  who  is  first  infeft 
becomes  proprietor,  precisely  as  in  the  former  case  of  several  dispositions  granted  by 
the  same  proprietor. 

This  evinces  that  a  procuratory  and  a  precept  are  in  their  nature  alternative  ;  being 
a  mandate  or  order  to  give  delivery  to  the  disponee  himself,  or  to  any  having  his  consent. 
And,  when  delivery  is  made  to  one  or  other,  the  property  must  of  course  be  transferred 
to  that  person  to  whom  delivery  is  made,  because  in  him  concur  the  consent  of  the 
proprietor  with  delivery,  all  that  is  necessary,  by  the  principles  of  law,  to  transfer 
property. 

The  rule,  that  a  personal  conveyance  denudes  of  a  personal  right,  seems  to  proceed 
from  an  error  in  law,  as  if  an  assignment  to  a  disposition,  containing  procuratory  and 
precept,  did  necessarily  denude  the  cedent,  so  as  to  make  it  no  longer  lawful  to  deliver 
the  subject  to  him,  but  only  to  the  assignee.  And  were  this  so,  it  behoved  to  support 
the  doctrine  in  all  its  consequences  ;  for  if  the  disponee  himself  be  no  longer  entitled  to 
demand  delivery,  it  must  be  yielded,  that  neither  can  he  entitle  any  other  to  demand  it : 
that  no  person  can  give  what  he  has  not,  is  a  clear  principle  in  philosophy  as  well  as  in 
law. 

[2850]  But  that  a  conveyance  of  a  disposition,  containing  procuratory  or  precept, 
has  no  such  effect,  appears  not  only  from  what  is  said  above,  but  is  confirmed,  past 
all  doubt,  from  an  established  practice  admitted  by  all  to  be  effectual  in  law ;  which  is, 
that  after  conveyance  of  a  procuratory  or  precept,  the  assignee  commonly  inf ef ts  his 
author,  and  then  infefts  himself.  Is  this  practice  consistent  with  the  rule,  that  a 
personal  conveyance  denudes  of  a  personal  nght  ?  Certainly  not ;  for,  if  the  disponee 
were  funiitus  denuded  of  his  personal  right,  by  conveying  it  to  another,  his  case  would 
become  the  same  as  if  the  right  never  had  been  in  him  ;  and,  consequently,  sasine  given 
to  him  would  not  be  more  effectual  than  if  given  to  John  a  Groat.  But,  upon  sup- 
position that  a  procuratory  or  precept  is  a  mandate  or  order  in  its  nature  alternative, 
imi>owering  dehvery  to  be  made  to  the  disponee,  or  to  any  other  having  his  consent, 
the  said  practice  is  perfectly  consistent ;  because  delivery  to  either  is  good  m  law. 

This  acknowledged  power,  which  an  assignee  has  to  infeft  his  author,  puts  an  end 
to  the  dispute.  If  a  disponee,  even  after  assigning  the  procuratory  and  precept,  can  be 
legally  infeft,  it  must  follow,  that  the  power  to  receive  delivery  continues  still  with  him, 
which  is  all  that  is  requisite  to  validate  a  second  assignment ;  for,  while  the  power  of 
receiving  delivery  remains  with  the  disponee,  his  consent  to  another's  receiving  it  must 
be  effectual.  And,  if  he  make  twenty  assignments,  they  are  equivalent  to  so  many 
dispositions  granted  by  the  proprietor  himself  ;  the  person  first  mfeft  must  carry  the 
real  right ;  for  a  plain  reason,  that  the  order  is  alternative  to  give  infeftment  to  the 
disponee,  or  any  other  person  having  his  consent. 

And  in  this  matter,  the  conveyance  of  real  rights  goes  hand  in  hand  with  the  con- 
veyance of  personal  rights.  An  assignment  to  a  bond,  denudes  not  the  cedent  till  the 
assignment  be  intimated  ;  why  then  ^ould  an  assignment  to  a  disposition  without  any 
thing  further,  denude  the  cedent  ?  Can  it  be  thought  that  a  disposition  to  land  is 
transmissible  with  less  solemnity,  than  a  simple  personal  bond  ?  But,  to  carry  on  the 
comparison,  a  case  in  personal  rights  shall  be  figured  precisely  similar  to  the  present ; 
an  assignee  to  a  bond,  without  intimating,  makes  two  several  conveyances;  and  the  last 
conveyance  is  first  intimated  :  it  was  never  doubted,  that  the  first  intimation  gives  right 
to  the  bond.    Here  then  we  have  it  estabUshed,  that  a  personal  conveyance  denudes 
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not  even  of  a  personal  assignment  to  a  bond ;  and  as  little  ought  it  to  dorade  i 
disposition  to  land.     At  the  same  time,  the  supposed  case  serves  finely  to  illm 
the  case  in  hand  :  An  assignee  to  a  bond,  without  intimating,  conveys  his 
to  several  purchasers ;  each  of  them  is  equally  entitled  to  take  the  proper  i 
estabhsing  the  subject  in  his  person  ;  they  are  like  so  many  creditors  in  cursu  dilu 
the  first  completed  dihgence  carries  the  subject. 

Having  made  out,  that  Bell's  groimd  of  preference  is  not  supported  by  the 
of  law,  the  next  step  shall  be  to  enquire  into  the  consequences  that  may  result  i 
particularly  with  respect  to  the  records. 

[2851]  I^robably  the  rule  of  a  personal  conveyance  denuding  of  a  personal  rt^t»^ 
been  introduced  with  respect  to  those  cases  where  the  rights  in  competition  : 
personal ;  and  has  inadvertently  been  extended  to  infeftments  proceeding  : 
common  author  not  infeft.     And,  were  it  to  have  no  further  operation,  the 
would  not  be  great,  however  erroneous  the  rule  may  be  ;  for  men  would  be  put  onl 
guard,  not  to  purchase  but  from  one  infeft.    But  the  matter  cannot  rest  here ;  f 
2ball  be  made  evident,  that,  by  this  rule,  there  is  as  Uttle  security  in  purchasing  i 
one  infeft  as  from  one  not  infeft. 

The  cases  that  hitherto  have  been  brought  before  the  Court  are,  all  of  them,  HioB  I 
present,  between  purchasers  where  the  common  author  was  not  infeft.     But  kti 
suppose  that  Garthshore,  after  being  infeft,  had  sold  the  land,  and  that  the  comp 
were  between  Bell  and  the  purchaser ;  it  is  extremely  obvious,  that,  if  Chatto,  1 
common  author,  was  fundittLs  denuded  by  his  conveyance  to  Bell,  the  posterior  i 
veyance  from  Chatto  in  favour  of  Garthshore,  must  be  void,  as  flowing  a  non  f 
fotestalem ;  that  this  void  right  cannot  be  vaUdated  merely  by  taking  infeftment ;  i 
that  a  purchaser  from  Garthshore  would  be  in  no  better  condition,  quia  nemo  dare  pt 
quod  ifse  non  habet.    The  purchaser,  therefore,  in  this  supposed  case,  acquiring  a  i 
domino  J  could  not  be  secure  otherwise  than  by  the  positive  prescription.     Thus  1 " 
comes  out  clear,  that,  in  making  a  purchase  of  a  land  estate,  no  man  by  this  rule  ( 
have  any  security  from  the  records,  if  there  happen  to  be  in  the  whole  progress  bull 
single  author  who  was  never  infeft ;  for  there  may  be  a  latent  conveyance  from  f* 
author,  which  cannot  be  discovered  from  the  records. 

But  the  mischief  spreads  still  more  wide  ;  for,  esto  every  one  of  the  authors  had  1 
infeft,  there  remains  the  same  uncertainty  :  one  must  have  a  disposition  before  he  c 
be  infeft ;  and  who  knows,  whether,  before  his  infeftment,  he  has  not  denuded  I ' 
by  some  latent  conveyance  :  if  so,  his  infeftment  is  void  as  well  as  the  titles  of 
who  purchase  from  him. 

No  answer  can  be  made  for  obviating  such  pernicious  consequences,  if  it  be  i 
this,  *'  That  one  who  purchases  from  a  person  infeft,  is  secure,  because  he  purcha 
upon  the  faith  of  the  record."  But  where  is  the  law,  that  declares  a  purchaser  to  I 
secure  against  every  latent  claim  which  appears  not  upon  the  face  of  the  records  t| 
We  have  no  such  law  ;  and  many  cases  may  be  figured  where  our  records  are  defe  * 
and  give  us  no  security.  Our  statutes  have  made  a  provision  with  respect  to  ct- 
deeds,  that  they  must  be  put  upon  record,  under  certification,  that  otherwavs  they  t 
not  be  eflectual  against  purchasers,  such  as  sasines,  reversions,  &c.,  with  respect  i 
which,  the  records  make  us  absolutely  secure.  But  there  are  many  deeds,  in  thi 
nature  sood  against  purchasers,  which  are  not  appointed  to  be  recorded  ;  and  there  t 
others  that  admit  not  of  being  recorded. 

And  to  show,  that,  by  the  legislature  itself,  the  records  are  not  held  to  be  an  absoh 
security,  I  appeal  to  the  statutes  concerning  prescription.  What  [2852]  ^i^e  won 
there  be  for  the  vicennial  prescription  of  retours,  if  a  purchase  from  a  younger  brotf 
served  heir  to  his  father  were  secure  by  the  records,  which  cannot  inform  the  purcha 
that  there  is  an  elder  brother  existing  ?  And,  if  such  purchaser  be  not  rendered  secuel 
till  after  the  lapse  of  20  years,  is  not  this  in  effect  saying,  that  the  records  give  him  doI 
security  in  this  case  ?  There  would  be  as  little  use  for  the  positive  prescription  of  40| 
years  ;  the  obvious  purpose  of  which  is,  to  shut  the  door  against  every  latent  claim  that! 
otherways  would  aflect  the  purchasers,  though  not  appearing  upon  the  face  of  the  I 
records.  This  makes  it  evident,  that  a  purchaser  from  a  person  infeft,  is  secure  against  J 
no  grounds  of  challenge  that  are  in  their  nature  good  against  purchasers,  but  such! 
only  as  are  appointed  to  be  recorded.  A  latent  conveyance,  by  a  person  not  infeft,  I 
is  none  of  those  grounds  of  challenge  that  are  appointed  to  be  recorded  ;  and  therefore,  | 
supposing  such  a  latent  conveyance  to  be  good  in  its  nature  against  a  purchaser,  the  \ 
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records  will  not  secure  him,  nor  any  thing  else,  but  the  positive  prescription  of  40 
years. 

When  thus  stands  the  law,  it  is  mere  amusement  to  imagine,  that  in  every  case  we 
have  security  from  the  records.  Hitherto  it  has  been  reckoned,  that  if  a  purchaser 
search  the  records  for  40  or  50  years  backward,  he  is  in  safety  to  pay  his  money.  But 
how  lame  must  a  purchaser's  security  now  appear,  when  possibly  the  very  day  before 
infeftment,  his  author  may  have  conveyed  away  his  personal  right  ?  In  vain,  after  this, 
will  any  person  attempt  to  magnify  the  security  of  the  records. 

With  respect  to  the  many  decisions  urged  on  the  other  side,  the  following  observa- 
tions were  made.  The  first  of  them,  Rule,  No.  77,  p.  2844,  stands  upon  a  sandy  founda- 
tion :  the  decision  Dewar  contra  French,  was  pleaded  as  a  strong  authority  in  that  case ; 
and  yet  when  we  look  into  the  decision,  Dewar  contra  French,  as  compiled  by  Lord 
Fountainhall  (No.  12,  p.  241),  it  proves  the  direct  contrary.  The  case  was  this  :  "  In 
a  competition  betwixt  two  adjudgers,  the  common  debtor's  right  being  a  disposition 
with  procuratory  and  precept,  but  no  infeftment,  the  first  adjudger  pleaded  preference  ; 
his  adjudication,  which  denuded  the  debtor  of  his  personal  right,  being  the  fiAt  complete 
or  effectual,  and  the  other  adjudger  was  not  within  year  and  day.  It  was  urged  for 
the  other  adjudger,  that  his  was  the  first  complete  and  perfected  right ;  for,  after  having 
adjudged  the  disposition,  he  proceeded  to  take  infeftment  upon  the  precept  therein 
contained.  The  Lords  brought  them  in  pari  passu.^^  This  was  in  enect  finding  the 
last  adjudication  the  first  efEectual,  upon  this  medium,  that  the  common  debtor  was  not 
denuded  by  the  first  legal  conveyance  without  infeftment,  but  that  the  second  legal 
conveyance,  upon  which  the  first  infeftment  followed,  was  preferable  :  which  is  the  very 
point  pleaded  for  Garthshore,  and  is  directly  contrary  to  the  decision  Rule  corUra  Purdie. 
It  comes  out,  then,  that  this  decision,  which  is  the  first  that  tends  to  establish  Bell's 
doctrine,  is  founded  upon  a  mistaken  authority.  And  the  later  decisions  have 
[2853]  proceeded  upon  the  same  mistake,  without  adverting  to  the  fatal  consequences. 
At  the  same  time,  it  must  appear  of  great  weight,  that,  from  the  first  traces  we  have  of 
our  law  down  to  the  1710,  we  find  no  support  to  this  doctrine  from  any  sort  of  precedent 
or  authority :  on  the  contrary,  as  the  opportunities  of  pleading  it  must  have  been 
frequent,  it  is  convincing  evidence  of  its  bein^  disregarded  by  our  judges  and  lawyers, 
that  we  find  not  any  person  putting  in  his  claim  upon  it,  save  once  in  a  decision  com- 

Siled  by  the  Lord  Stair,  Brown  contra  Smith,  No.  76,  p.  2844  ;  where  a  purchaser  of 
md,  having  a  disposition  with  procuratory  and  precept,  first  ^ave  an  heritable  bond 
for  a  sum  of  money,  and  then  sold  the  land  to  a  third  party,  assigning  the  procuratory 
upon  which  the  purchaser  was  infef t.  '^  The  Lords  found  the  purchaser  preferable  to 
the  creditor,  upon  this  medium,  that  an  assignment  to  an  incomplete  real  right,  though 
it  had  been  directly  done  and  intimate,  could  have  no  effect  against  a  purchaser  com- 
pleting his  right  by  infeftment."  This  is  the  footing  the  Court  went  upon,  if  we  can 
give  faath  to  Lord  Stair. 

But,  above  all,  we  have  the  sense  of  the  legislature  itself  against  this  doctrine.  Had 
it  ever  been  dreamed,  that  a  latent  disposition  may  be  such  an  impediment  in  the 
commerce  of  land,  or  other  heritable  subject,  as  is  pretended,  it  is  not  supposable  that 
our  legislature,  in  establishing  the  records,  would  have  totally  neglected  this  impedi- 
ment. After  appointing  sasines  and  reversions  to  be  put  upon  record,  nay  even  the 
smallest  eiks  to  reversions,  discharges,  renunciations,  &c.,  it  would  have  been  great 
blindness  to  overlook  latent  dispositions,  more  dangerous  to  purchasers  than  all  the 
former  joined  together.  This  may  justly  be  held  an  authority  against  the  rule,  indirect 
indeed,  but  little  less  weighty  than  an  express  act  of  Parliament. 

The  Court,  in  this  case,  abstracting  from  all  specialties,  pronounced  an  interlocutor 
in  favour  of  the  personal  right,  led  by  the  weight  of  former  decisions.  But,  upon  a 
reclaiming  petition  with  answers,  a  hearing  in  presence,  and  informations,  they  *'  pre- 
ferred Garthshore's  real  right,  and  refused  a  petition  against  this  interlocutor  without 
answers."  Fd.  Die.  v.  1,  p.  183.     Rem,  Dec.  v.  2,  No.  8,  p.  16. 
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No.  94.    [2877]  Competition  between  Sir  Alexander  Cockbubn   of   Langtt 

Creditors.     January  11,  1709. 

A  competition  between  three  sorts  of  creditors,  inhibiters,  adjudgers,  and  volnnll 
disponees.    See  short  account  of  the  case  in  the  synopsis. 


In  the  ranking  of  Sir  Alexander  Cockburn  of  Langton's  Creditors,  a  com]^ 
arose  betwixt  three  sorts  of  creditors.  Some  had  inhibited  and  adjudged  ;  otkezs 
adjudged,  but  for  debts  prior  to  the  inhibition  ;  a  third  class  had  got  voluntazy 
and  infeftments  of  annuakent,  but  posterior  to  the  inhibitions.  The  inhibitersi 
reduction  of  the  annualrenter's  rights,  and  obtain  a  decreet.  The  annualrents 
thus  removed  out  of  the  way,  the  simple  adjudgers  being  within  year  and  day 
inhibiting  adjudgers,  crave  to  come  in  pari  passu  with  them,  in  virtue  of  the  6M 
1661  between  debtor  and  creditor,  making  them  all  joint  proprietors, as  if  they  had' 
all  contained  in  one  apprising ;  and  in  the  division  to  afiect  the  subject  effeiri'ng  to 
sums,  as  if  the  annualrents  had  never  been  granted.  Against  which  tke  inlul 
con-[2878]-tdded,  this  was  both  unequal  and  unjust;  for  the  annualrentets 
clearly  preferable  to  you,  the  simple  adjudgers,  and  would  have  excluded  you  to 
end  of  the  world ;  and  if  I  have  removed  them  by  my  negative  and  prohibitory  diH 
of  inhibition,  you  can  reap  no  benefit  by  my  diligence,  but  I  must  come  in  to 
annualrenters'  place,  and  draw  the  share  that  belonged  to  them  ;  and  for  what  re; 
of  the  estate,  the  annualrenters  will  affect  the  same  before  the  simple  adjudgers  get 
thing  ;  for  si  vinco  vincentem  te,  tunc  te  vinco  ;  and  if  I  debar  the  annualrenterSt 
debarred  you,  then  multo  magis  I  debar  you.  By  the  first  scheme,  the  simple  adjuil 
may  draw  something ;  by  the  last,  they  may  be  totally  secluded,  and  get  nothing. 
the  ranking  of  the  creditors  of  Nicolson  in  1697,  in  Miln  of  Carriden's  case,  ISo, 
p.  2876,  the  simple  adjudgers  came  in  with  the  adjudgers  inhibiters ;  but  in  the  lanL 
of  Sir  James  Cockburn's  creditors  on  the  price  of  Dunse,  the  inhibiters  were  fouad 
have  right  to  the  annualrenter's  share,  ay,  till  the  debt  contained  in  the  inhibition 
paid,  but  did  not  extend  it  to  the  accumulations  in  the  adjudication.***  And  it  i 
urged,  that  imless  an  inhibition  had  this  efEect,  it  would  be  altogether  elusory,  c 
make  the  adjudgers  who  had  neglected  that  step  of  diligence  almost  as  good  as  Ai 
inhibitor.  See  this  standard  laid  down  by  Stair,  Ub.  4,  tit.  35.  And  parallel  cases  wcH 
cited  out  of  Huber,  ad  tit.  qui  ^t,  in  pign,  and  Sande  decis.  frisice  hb.  3,  tit.  12,  delC] 
The  Lords  thought  it  of  great  importance  for  the  readier  expedition  of  rankings  to  &( 
the  standard,  and,  without  varying,  to  make  it  a  rule  pro  futuro  ;  and  therefore  soai 
of  the  Lords  proposed  to  have  some  days  to  think  better  on  it,  which  was  yielded  to. 

January  20,  1709. — The  competition  of  the  Creditors  of  Langton,  mentionel 
January  11th,  was  decided,  and  the  vote  being  stated,  whether  the  creditor-inhibits 
who  had  likewise  adjudged,  was  only  to  be  preferred,  in  so  far  allenarly  as  he  wonla 
have  been,  in  case  no  posterior  annualrents  had  intervened  ;  or  if  he,  upon  reducing  ibt 
infeftments  of  annualrent,  the  ground  whereof  is  posterior  to  his  inhibition,  must  cobML' 
in  his  place,  and  have  the  full  sum  contained  in  his  inhibition  made  up  to  him  f  ft. 
carried,  that  he  should  only  draw  a  share,  in  so  far  as  the  annualrenter  prejudged  \aak\ 
and  as  if  the  annualrent  had  never  existed,  but  to  have  his  full  sum.  The  Bes<^' 
consisting  of  thirteen,  it  splitted  six  against  six,  so  it  carried  by  the  Lord  Pr^idenA: 
vote.  It  was  started,  that  the  Lords  might  determine,  if  the  annualrenter  might  ndl 
recur  and  carry  away  the  simple  adjudgers'  share  tiU  he  was  paid,  they  being  posterior 
to  him,  though  he  was  forced  to  yield  his  place  to  the  inhibiter-adjudger  ;  but  this  sol 
being  fully  pleaded  was  not  decided  at  this  time.    See  Assignation. — Inhebition. 

Fcl.  Die.  V.  1,  p.  184.    FountainhaU,  v.  2,  pp.  479,  482. 

♦  See  Inhibition. 
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No.  100.  [2896]  ARCHIBA.LD  BoNTEiN  v.  BoNTEiN  of  Mildovan. 

February  21,  1745. 

A  father,  debtor  to  his  son,  having  been  freed  of  the  debt  on  account  of  the  beneficium 
compeienticB;  it  was  made  a  question,  but  not  decided,  whether  the  son  might 
charge  his  claim  on  his  father's  estate,  so  as  to  compete  with  his  other  creditors, 

Robert  Bontein  of  Mildovan,  by  an  agreement  with  Archibald,  his  eldest  son,  settled 
upon  him  £20  Sterling  yearly  in  name  of  aliment. 

Afterwards,  faUing  into  bad  circumstances,  and  being  incarcerate  for  debt,  he 
pleaded  against  his  son,  who  was  in  a  good  way,  the  benefidum  competenticB ;  the  Lord 
Ordinary,  14th  January  1744,  "  found  that  the  father  was  entitled  to  the  beneficium 
compeiefUuB,^^ 

Pleaded  in  a  reclaiming  bill,  That  this  benefit  was  no  part  of  our  law,  William  Dick 
r.  Sir  Andrew  Dick,  No.  40,  p.  409  ;  24th  February  1669,  between  the  same  parties, 
No.  1,  p.  1389  ;  and  Harcarse,  title  Summons,  July  1687,  Cairns  v.  Cairns  of  Bellamore, 
No.  2,  p.  1389. 

2dly,  The  present  aliment  was  not  in  canstituendo,  but  was  already  constitute. 

And,  3dly,  The  action  was  founded  on  a  contract,  not  solely  on  the  pietas  paterna. 

Answered,  Wherever  an  action  for  aliment  would  be  competent,  there  tfiis  defence 
behoved  to  be  sustained.  There  could  be  few  decisions  of  aliments  decreed  to  parents, 
because  few  children  would  stand  pursuits  of  this  sort ;  but  one  was  condescended  on, 
viz.  Brown  of  Thornydykes  v.  his  two  Sons,  No.  82,  p.  448,  though  here,  out  of  regard 
to  the  sons,  it  behoved  to  be  noticed,  that  the  dispute  was  rather,  which  of  them  should 
be  charged  with  their  father's  aliment,  than  if  he  should  be  alimented. 

The  Lords  adhered. 

[2896]  There  being  other  points  in  the  petition,  particularly  how  far  the  son  might 
be  allowed  to  charge  his  claim  on  the  estate,  to  enable  him  to  compete  with  other 
creditors^  though  it  should  be  found  he  could  not  insist  personally  against  his  father. 
It  was  remitted  to  the  Lord  Ordinary,  to  hear  parties  thereon.     See  No.  3,  p.  1390. 

Act.  Gkaham,  Sen. — Alt.  Haldanb. — Clerk,  Murray, 

D.  Falconer,  v.  1,  p.  80. 

No.  102.  [2901]  Dame  Helen  Erskine,  Relict  of  Sir  William  Douglas  of  Eelhead 
17.  Wallace,  and  Others,  arresting  Creditors  of  Sir  John  Douglas,  November  2, 
1748. 

In  a  competition  between  arresters  and  an  annualrenter ;  the  annualrenter  preferred 
upon  her  annualrent-right,  without  doing  diligence. 

Two  troops  of  St.  Greorge's  dragoons  being  grazed  during  the  Summer  1746  in  the 
inclosures  of  Eelhead  belonging  to  Sir  John  Douglas,  several  arrestments  by  Sir  John's 
creditors  were  laid  in  the  hands  of  the  officers,  in  order  to  affect  the  grass-mail.  The 
regiment  being  removed,  the  officers  consigned  the  grass-mail,  amounting  to  £180 
Sterling,  into  the  hands  of  Mr.  Fergusson  of  Craigdarroch,  the  Sherifi-depute,  to  be 
made  furthcoming  to  those  having  best  right ;  and  other  arrestments  having  been 
used  thereafter  in  Mr,  Fergusson's  hand,  he  called  the  whole  in  a  multiplepoinding. 

In  this  process,  compearance  was  made  for  said  Lady  Douglas,  who  produced 
her  infeftment  for  a  yearly  annuity  of  2000  merks  out  of  the  lands  of  Eelhead,  whereof 
the  said  inclosures  were  a  part,  and  thereon  pleaded  to  be  preferred  to  the  arresters. 

Accordingly,  The  Lords  found,  **  her  preferable  upon  her  liferent-annuity  to  the 
arresters." 

Of  old,  annualrents  had  no  efEect  but  by  poinding  of  the  ground,  vide  Gray  centra 
Graham,  No.  1,  p.  665  ;  but  now,  since  Guthrie  contra  the  Earl  of  Galloway,  No.  4, 
p.  667,  they  have  been  found  to  be  sufficient  titles  against  all  intromittera  with  the 
rents  personally.  Vid.  Stair,  tit.  Infeftments  of  Annualrent,  §  13,  and  the  decision 
observed  by  Dirleton,  20th  December  1676,  Eer  contra  Hunter,  No,  6>  p.  569. 

Kilkerran  (Annualrent,  Infeftment  of),  No.  1,  p.  30. 
MOB.  I.  13 
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No.  106.    [2905]  John  Buchan,  Trustee  for  the  Creditors  of  Robert  Gob 
The  Reverend  Robert  Farquharson.     May  24, 1797. 

A  creditor,  claiming  on  an  assignation  to  a  personal  bond,  granted  before  the  i 
tration  of  the  cedent,  but  intimated  after  it,  preferred  to  the  trustee 
creditors,  because  the  intimation  was  prior  to  the  vesting  of  the  estate  ol| 
bankrupt  in  the  trustee. 

Robert  Gordon,  on  the  28th  June  1788,  assigned  a  personal  bond  to  the 
Robert  Farquharson. 

Gordon's  estate  was  sequestrated  on  the  19th  July  following,  and  on  the 
August,  the  assignation  was  intimated  by  Mr.  Farquharson  to  the  debtor  in  the " 
before  the  estate  was  vested  in  the  trustee  for  the  creditors,  either  by  dis; 
from  the  bankrupt  or  an  act  of  the  Court. 

John  Buchan,  the  trustee,  afterwards  brought  a  reduction  of  the  assignation ; 
aliay  because,  it  was  not  intimated  till  after  the  sequestration. 

Lord  Dreghorn,  Ordinary,  reduced  the  assignation. 

The  Court  (9th  December  1795),  "  repelled  the  objection  to  the  want  of  intimal 
and  remitted  the  cause  to  the  Lord  Ordinary. 

This  interlocutor  was  pronounced,  partly  upon  the  ground  that  the  trustee 
bound  to  take  the  subject  tantum  et  tale,  as  it  stood  in  the  person  of  the  bankrupt, 
consequently  under  burden  of  the  assignation. 

A  petition  having  been  presented  against  this  interlocutor,  doubts  were  expn 
of  its  being  well  founded ;  but  the  petition  was  (15th  January  1796),  refused, 
incompetent,  being  without  the  reclaiming  days." 

[2^96]  The  trustee  then  brought  a  reduction  of  the  interlocutor,  9th  D< 
1795,  which  was  hkewise  remitted  to  the  Lord  Ordinary. 

His  Lordship  ordered  informations  on  both  causes. 

The  Court,  from  certain  specialties  in  the  case,  and  without  meaning  to  infra 
the  general  rule,  that  a  reduction  is  incompetent  wherever  a  petition  before  erta 
would  be  so,  were  of  opinion,  that  the  objection  in  point  of  form  was  ill-founded. 

On  the  merits,  the  pursuer 

Pleaded ;  In  competitions  between  voluntary  and  legal  assignations  of  an  hentd 
subject,  the  right  first  completed  by  infeftment  is  preferred  ;  22d  June  1737,  BeBl 
Gartshore,  No.  80,  p.  2848 ;  13th  February  1781,  Mitchels  v.  Ferguson,  voce  Persoi 
and  Real  ;  31st  January  1792,  Russell  and  Ross  v.  Creditors  of  Ross,  Ibidem  ;  I 
same  principle  holds  in  an  assignation  of  moveables  ;  consequently,  in  this  case,  \ 
right  of  the  trustee  under  the  sequestration,  which  being  a  judicial  act,  needs  nol 
intimated,  is  preferable  to  that  of  the  defender,  which  was  not  intimated  till  after 
date. 

If,  instead  of  a  sequestration,  an  arrestment  had  been  used  of  the  same  date, 
arresting  creditor  would  have  been  preferred  to  the  defender.     But  the  bankrupt 
declares  arrestments  and  poindings  incompetent  after  the  date  of  the  sequestni ' 
and  it  would  be  singular  if  an  assignation,  which  would  have  been  postponed  to  < 
at  common  law,  should  be  preferred  to  a  judicial  act,  by  which  they  are  excluded. 

Answered  ;  It  is  not  the  sequestration,  but  the  disposition  afterwards 
by  the  bankrupt,  or  the  act  of  the  Court  vesting  his  estate  in  the  trustee,  which  divcM 
the  bankrupt  of  his  property,  23d  Geo.  III.  c.  18,  §  19.  For  the  statute  requires  bai 
to  grant  a  disposition  to  the  trustee,  which  would,  on  the  contrary  supposition,  \fk 
unnecessary.  Indeed,  it  is  expressly  declared,  by  §  13,  that  the  sequestratiofi  i| 
heritable  subjects  shall  merely  have  the  effect  of  an  inhibition ;  consequently  it  cooU 
not  prevent  infeftment  being  taken  upon  a  disposition  previously  granted  by  the  bank* 
rupt ;  nor  upon  the  same  principle  can  it  prevent  the  competency  of  intimating  i 
previous  assignation. 

Observed  on  the  Bench  ;  The  trustee  on  a  bankrupt  estate  will  be  preferred  to  dil] 
creditor  claiming  on  a  voluntary  disposition,  granted  before  the  sequestration,  if  Al| 
right  of  the  trustee  be  first  completed.  And  therefore,  the  propriety  of  the  decuioiv 
8th  December  1795,  Taylor  and  Smith  v.  Marshall,*  in  so  far  as  it  went  upon  tfc» 


♦  Not  reported.    See  Appendix. 
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supposition,  that  the  trustee  in  such  case  is  bound  to  make  good  the  previous  voluntary 
disposition,  may  be  doubted.  But,  on  the  other  hand,  the  mere  act  of  sequestration, 
while  it  disables  the  bankrupt  from  disposing  of  his  property  voluntarily,  does  not  at 
common  law  prevent  a  creditor  from  completing  his  right  by  legal  diligence,  or  by  any 
act  independent  of  the  consent  of  the  debtor,  such  as  intimating  a  previous  assignation. 
The  incompe-[2907]'tency  of  arrestments  and  poindings,  arises  entirely  from  the 
enactment  of  the  statute. 

The  Lords, ''  in  respect  of  the  assignation  chaUenged  being  completed  by  intimation 
prior  to  the  disposition  from  the  bankrupt,  vesting  the  estate  in  the  trustee,  assoilzied 
from  the  reduction  so  far  as  regarded  that  ground  of  challenge." 

Lord  Ordinary,  Armadale. — Act.  M.  Ross,  Ar.  Campbell.— Alt.  Geo.  Fergusson. 

— Clerk,  CoLQUHOUN. 
Z>.  Z).  Fac,  Col,  No.  28,  p.  66. 


No.  2.      [3]    Creditors    of    Alexander    Robertson    v.    Creditors    of    William 
Robertson.    December  13,  1803. 

An  heritable  debt  specially  secured  upon  one  of  three  estates,  of  which  the  debtor  was 
proprietor,  must  be  paid  out  of  it,  without  relief  from  the  other  estates,  when  the 
succession  has  been  divided  between  two  heirs  of  line. 

William  Mason  (4th  February  1772)  executed  a  conveyance  of  the  lands  of  Dairy, 
in  favour  of  his  eldest  daughter,  ^^  Janet  Mason  alias  Robertson,  and  Alexander 
Robertson  her  husband,  their  heirs,  executors  and  assignees  whatsoever,  heritably 
and  irredeemably." 

[4]  By  a  decision  of  the  Court,  it  was  found,  that  the  fee  of  the  lands  was  vested 
in  Mrs.  Robertson,  and  not  in  her  husband. 

Of  the  same  date  (4th  February),  Mason  executed  his  last  will,  nominating  Alex- 
ander Robertson  his  sole  executor,  bequeathing  to  him  his  whole  personal  estate, 
burdened  with  certain  provisions  to  his  three  younger  daughters. 

Alexander  Robertson,  in  his  own  right,  was  proprietor  of  the  lands  of  Giffin,  of  a 
house  in  Edinburgh,  and  an  heritable  bond  of  £1450. 

Robertson,  in  lieu  of  the  provision  he  was  bound  to  pay  to  Ann  Mason,  one  of  the 
daughters,  granted  her  a  bond  (4th  February  1777)  for  an  annuity  of  £40,  over  the 
lands  of  Gimn,  on  which  she  was  infeft.  A  similar  transaction  was  made  with  Eliza- 
beth Mason,  another  of  the  daughters,  who  accepted  of  an  annuity  of  £30,  secured  on 
the  lands  of  Dairy. 

Robertson  died  in  September  1779,  leaving  a  son,  William,  besides  other  children, 
having  previously  (13th  September  1777)  executed  a  will  in  the  English  form,  be- 
queathing his  whole  estate,  real  and  personal,  to  his  spouse,  who,  upon  this  title, 
entered  into  possession  of  the  whole,  uplifting  the  rents  and  interests  due  from  the 
various  subjects  which  belonged  to  him. 

WOliam  Robertson  having  (14th  June  1786)  served  heir  in  general  to  his  father, 
brought  a  reduction  of  the  settlement,  so  far  as  it  respected  the  heritable  property  in 
Scotland. 

He  completed  his  title  to  the  heritable  bond  (4th  December  1787),  by  being  infeft 
on  a  precept  of  dare  constat.  He  also  obtained  a  precept  of  dare  constat,  and  a  charter 
of  conBrmation  of  the  lands  of  GiflSn,  but  died  before  infeftment  was  taken. 

He  made  up  no  title  to  the  other  subjects. 

After  his  death  his  creditors  raised  processes  of  constitution  against  Alexander, 
his  son  and  heir ;  and  upon  his  producing  a  renunciation,  they  obtained  decrees 
cognitionis  causd,  and  adjudications  against  the  hcBreditas  jacens  of  William*  They 
also  insisted  in  the  action  of  reduction,  when  the  Court  found  (9th  December  1795), 
"  That  the  last  will,  executed  after  the  English  form,  cannot  efiectually  convey  an 
heritable  property  in  Scotland." 

Adjudications  were  also  led  at  the  instance  of  Ann  and  Elizabeth  Mason,  and 
others,  creditors  of  Alexander  Robertson,  senior.  Processes  of  ranking  and  sale  were 
brought  of  the  whole  property  belonging  either  to  him  or  to  his  son  William.    The 
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whole  was  sold,  and  the  price  in  medio  was  to  be  divided  among  the  creditors, 
to  their  rights.    A  dispute  occurred  in  the  ranking  respcKsting  the  fund  from 
the  annuity  of  Ann  Mason  was  to  be  paid.    The  rents  of  Oiffin  amounting  only 
the  remainder  of  the  annuity  had  been  paid  by  Mrs.  Robertson,  now  looked 
factor  for  her  son,  from  her  intromissions  with  his  other  estates.     In  the 
between  her  creditors  and  his  creditors,  the  former  were  charged  with  £20 
as  the  rent  of  Giffin  during  William's  Ufe  ;  and  as  an  article  of  discharge  in  their 
[5]  was  stated  the  annuity  of  £40,  during  the  same  period  paid  out  of  the 
intromissions. 

The  creditors  of  William  objected  to  this,  and  insisted  that  the  excess  of  the 
above  the  rents  of  Giffin  should  be  a  burden  upon  the  price  of  Giffin  ;  in  suppoi 
which  they 

Pleaded  :  The  only  subject  which  was  feudally  vested  in  William's  person  was 
heritable  bond,  although  he  was  also  entitled  to  the  whole  succession  of  his  bj ' 
The  remaining  subjects  being  in  hasreditaJte  jacente  of  Alexander  Robertson,  senior, 
descendible  to  Alexander,  junior,  as  heir  of  line  to  his  grandfather.     The  ' 
succession,  then,  of  Alexander,  senior,  has  been  divided,  part  being  taken  up 
son  as  heir  of  line,  and  part  by  his  grandson  in  the  same  character.    While  the 
have  both  successions  bound  to  them  in  sdidum,  in  a  question  betwixt  the  heiia 
selves,  the  ultimate  pa3rment  of  the  debts  must  be  divided  pro  rata,  acooiding 
value  of  the  subjects  that  descend  to  each.    Their  separate  creditors,  deriving 
from  them,  are  exactly  in  the  same  situation  in  their  mutual  claim  for  relief. 
the  succession  is  divided  by  the  act  of  the  law,  as  among  heirs-portioners,  the 
rule  is  adopted.     It  was  adopted  also  as  the  rule  between  an  heir  of  line  and  heirn 
Rose  V.  Rose,  17th  January  1786,  No.  22,  p.  5229.    Again,  the  creditors  of 
would  not  only  be  entitled  to  a  relief  from  the  other  funds  of  his  father,  in  all 
general  debts  having  no  particular  reference  to  any  special  subject ;  but  they  a 
entitled  to  a  total  reUef,  as  the  annuity  is  expressly  laid  upon  the  lands  of 
These  lands,  so  burdened,  must  be  taken  by  the  heir  who  succeeds  under  this  bi 
and  when  he  pays  the  debt,  he  must  pay  it  without  any  relief  ;  Stair,  b.  3,  tit.  f 
Ersk.  b.  3,  tit.  8,  §  52. 

The  creditors  of  Alexander 

Answered  :  The  creditor  in  the  bond  of  annuity  had  a  double  remedy  for  obi 
payment ;   the  heritable  security  over  the  lands  of  Giffin  on  the  one  hand, 
personal  obligation  against  the  debtor  and  his  heirs  on  the  other.    Now, 
Robertson  was  the  sole  heir  of  the  grantor,  entitled  to  take  up  the  whole  snci 
There  was  thus  no  person  to  divide  the  responsibility  with  him,  and  against  wh 
claim  of  relief  could  be  competent.     The  debt,  then,  was  paid  by  the  proper  d 
who  at  the  time  of  payment  was  not  entitled  to  the  benefit  of  discussion  or  <  ~ 
reUef .     The  debt,  therefore,  is  extinguished,  so  that  it  cannot  afterwards  be 
to  any  efiect  whatever. 

It  is  true,  that  those  who  take  an  heritable  estate,  must  take  it  with  all  the  bi 
affecting  it.    But  the  burden  affecting  Giffin  is  already,  pro  tanto,  extinguished  by 
pa3anent  made  by  the  proper  debtor ;  so  that  when  Alexander  Robertson,  j 
comes  to  take  up  the  fee  of  this  estate,  or  the  creditors  of  the  grandfather  do  so, 
take  it  effectually  disburdened  of  the  bygone  annuities,  so  far  as  already  paid  out 
other  funds  belonging  to  the  debtor. 

[6]  The  Lord  Ordinary  (14th  May  1799)  found,  "  That  as  the  annuity  payabk 
Ann  Mason  was  heritably  secured  by  Alexander  Robertson  on  his  lands  of 
exceeding  the  amount  of  the  rents  thereof ;  and  as  credit  is  claimed  and  allowed 
William  Robertson's  creditors  for  the  whole  of  those  rents  during  his  surviving ' 
father,  whom  he  must  be  held  to  have  represented,  and  even  down  to  his  mother  Ji 
Mason's  death  ;  her  creditors  or  representatives  are  entitled  to  take  credit,  in  accoi 
ing  with  William's  creditors,  for  the  said  annuities,  in  so  far  as  the  same  were  paid 
her  to  the  said  Ann  Mason." 

The  creditors  of  WiUiam  petitioned  the  Court,  when  it  was  found  (25th  May  1 
'*  That  the  bygone  annuities  due  to  Ann  Mason,  secured  upon  the  lands  of  Giffin, 
to  be  charged  upon  the  price  of  these  lands  in  the  first  place  ;  and  with  this 
tion,  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  and  remit  to  his  Lordslup 
proceed  accordingly." 

Upon  again  advising  a  petition,  with  answers  thereto,  the  Court  (13th  Decembel 
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1803)  *'  found,  That  the  bygone  annuitieB  due  on  Alexander  Robertson  and  his  wife's 
bond  to  Ann  Mason  at  and  subsequent  to  the  death  of  Alexander  Robertson,  so  far  as 
they  exceed  the  rents  of  Giffin  for  the  same  period,  fall  to  be  charged  upon  the  price  of 
the  lands  of  Giffin,  as  a  preferable  debt  thereon,  in  respect  that  the  annuity  was  secured 
by  heritable  bond  and  infeftment  upon  that  particular  subject ;  and  with  this  ex- 
planation adhere  to  the  former  interlocutor." 

Lord  Justice-Clerk,  Eskgrove. — For  William's  Creditors,  Solicitor-General  Blair. 
— Agent,  Ja.  Thomson,  W.8. — Alt.  George  Jos.  Bell. — Agent,  Wm.  Molle, 
W.8.— Clerk,  Home. 

F.  Fac,  Col,  No.  129,  p.  285. 


No.  3.       Jean  M'Lure,  and  Others  v.  William  Baird.     November  19, 1807. 

If'a  creditor  use  an  inhibition  against  his  debtor,  and  if,  after  the  inhibition,  but  before 
any  diligence  used  by  any  other  creditor  to  affect  it,  an  heritable  subject  belonging 
to  his  debtor  be  sold  by  voluntary  sale,  then  the  inhibiting  creditor  will  have  a 
preferable  claim  upon  the  price  of  that  subject,  in  virtue  of  his  inhibition. 

James  Reyburn  was  proprietor  of  a  small  tenement  in  Wallacetown.  He  owed 
£100  to  David  Cumming,  and  various  sums  to  other  creditors.  Cumming  raised 
letters  of  inhibition  against  Reyburn  on  the  debt  due  to  him,  which  were  regularly 
executed  and  recorded  on  the  2d  May  1775.  No  other  creditor  did  any  diligence 
against  Reybum's  estate.  In  this  situation,  Reyburn  soon  after  sold  the  tenement 
to  William  Baird,  who  then  held  it  as  tenant  for  rent.  Cumming  went  abroad  in  the 
naval  service.  His  wife,  Jean  M*Lure,  having  in  vain  endeavoured  to  get  payment 
of  the  debt  due  to  her  husband,  at  last  raised,  in  his  name,  an  action  of  constitution 
of  this  debt,  in  which  she  obtained  decree,  and  afterward  an  action  for  reduction  of 
the  sale  on  the  inhibition,  concluding  also  for  payment  of  the  rents.  She  obtained 
decree  in  this  action  also,  extracted  it,  and  thereon  charged  Baird,  who  presented  a 
biU  of  suspension,  and  after-[7]-ward  brought  a  reduction  reductive  of  the  former 
proceedings,  in  which  a  long  and  intricate  litigation  took  place.  While  this  depended, 
an  adjudication  was  led  in  name  of  Cumming,  whose  remaining  in  life  began  to  be 
uncertain  ;  and  on  the  other  part,  Baird  got  an  assignation  to  the  other  debts  due  by 
Reyburn,  and  thereon  likewise  raised  an  adjudication,  within  year  and  day  of  the 
adjudication  in  Cumming's  name.  A  judicial  factor  was  appointed  on  the  estate  of 
Cumming,  who  was  at  last  ascertained  to  be  dead  ;  and  his  wife  and  children  sisted 
themselves  in  the  proceedings  above-mentioned  instead  of  him.  In  the  action  of 
reduction  reductive  the  defenders  were  assoilzied,  and  the  inhibition  found  good. 

The  question  then,  1st,  As  to  the  tenement  itself, — 2dly,  As  to  the  rents  since  the 
time  of  the  sale, — took  this  shape.  Jean  M'Lure  and  the  children  of  Cumming  claimed 
the  estate,  on  the  inhibition  and  adjudication  in  name  of  Cumming.  They  also  claimed 
the  rents  on  the  inhibition,  from  the  time  of  the  sale,  or  at  least  from  the  time  of  the 
decree  of  reduction  ;  and  on  their  adjudication  from  the  ds^e  of  it. 

Baird  maintained,  that  the  adjudication  in  name  of  Cumming  was  void  as  being 
led  without  any  authority  from  him,  and  that  an  inhibition  alone  gave  no  right  to 
either  land  or  rents,  so  that  they  were  both  carried  by  his  own  adjudication,  which  was 
the  only  vaUd  one. 

The  Lord  Ordinary  (29th  May  1804),  to  whom  the  cause  had  been  remitted,  found, 
**  That  the  inhibition  executed  by  David  Cumming  in  the  year  1774,  remained  latent 
till  the  year  1796,  and  that  this  negative  or  prohibitory  diligence  could  create  no 
preference  on  the  rents  from  the  date  of  the  disposition  to  Baird  in  the  year  1794,  prior 
to  the  adjudication  led  in  the  name  of  David  Cumming  in  the  year  1800,  and  that 
Baird  is  not  liable  to  account  for  said  rents  :  And  in  respect  that  the  principles  adopted 
by  the  Court  with  regard  to  the  action  brought  by  Jean  Maclure,  and  the  authority 
under  which  she  was  understood  to  have  acted,  may  be  considered  as  sufficient  to 
support  the  adjudication  led  by  her  in  his  name  ;  and  as  Baird's  adjudication  was 
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within  year  and  day  thereof,  funds  these  adjudications  are  come  in  jKiri  jmssu, 
decerns." 

On  a  representation  for  Baird,  his  Lordship's  interlocutor  was  :  '^  In  respeei 
adjudication  upon  which  the  respondents  found  in  the  present  competition,  v 
in  the  name  of  David  Gumming  alone,  though  out  of  the  country,  without  men^ 
his  wife  or  any  other  person,  as  his  attorney,  finds  said  adjudication  cannot  be  prej 
j>ar%  'passu  along  with  the  representer's  adjudication  regularly  deduced  ;  th< 
finds  the  representer  preferable  upon  the  rents  which  fell  due  subsequent  to  " 
adjudication  ;  so  far  alters  the  interlocutor  represented  against,  and  decerns/' 

The  cause  came  into  the  Inner-House  by  petition  against  these  interlocutoiE, 
answers.     A  variety  of  arguments  are  contained  in  these  papers,  which  it  is 
necessary  to  report. 

[8]  On  advising  the  cause,  the  Lord  President  observed, 

That  the  points  on  which  this  cause  depends  had  been  decided  so  long  ago  as 
year  1777,  in  the  case  of  Monro  of  Pointzfield,  on  a  solemn  hearing  in  presence, 
decision  of  great  importance,  though  unfortunately  it  is  not  known,  because  the  " 
cisions  for  that  year  are  not  yet  reported.     [His  Lordship  produced  the  papers  i 
cause,  and  notes  of  the  opinions  of  the  Judges,  particularly  Lord  Braiiifield  and 
dent  Dundas.]    From  these,  his  Lordship  said,  it  appeared,  that  in  that  case 
had  been  an  inhibition  against  the  estate  of  a  proprietor  of  land,  who  owed  otlier 
besides  that  to  the  inhibitor.     That  after  the  mhibition,  but  before  any  other 
was  done  against  the  estate,  it  was  sold,  and  then,  after  the  sale,  adjudicatioDB 
led  by  the  creditors  who  had  not  inhibited,  and  a  competition  ensued.     In  that 
the  Court  were  clear,  that  the  inhibitor  was  preferable  for  his  debt  without  any 
diligence  at  all.     It  was  held  that  the  sale  rendered  all  diligence  by  other  ci 
agamst  the  estate  void  ;  because  as  to  them  it  was  a  good  sale,  and  conveyed  away 
property  from  their  debtor.     Their  only  claim  it  was  found  must  be  on  the  price 
the  hands  of  the  purchaser.     But  the  inhibiting  creditor  was  entitled  to  diar^aid 
sale  altogether,  because  as  to  him  it  was  struck  at  by  his  inhibition,  therefore  he  i 
adjudge  the  estate.     But  further,  his  debt  being  the  only  one  on  which  dilij^ 
could  be  done  against  the  estate,  w^ithout  regard  to  the  rights  of  the  purchaaer, 
equivalent  to  a  real  incumbrance  on  it,  which  the  purchaser  was  entitled  to  see  cl 
off  before  he  paid  the  price,  or  to  pay  off  hiipself  with  the  first  end  of  the  price. 
judication  by  the  inhibitor  was  therefore,  though  competent,  not  necessary,  becj 
he  was  sure  of  payment  out  of  the  price  of  the  estate,  in  preference  to  all  tiie  otJ 
creditors.     This  was  solemnly  laid  down  as  law  by  the  Court,  and  particularly 
plained  by  the  able  judges  above  named  in  the  above-mentioned  case,  and  the  sj 
rule  of  law  applies  to  the  present  case. 

Here  there  is  an  inhibition  ;  then  a  sale  ;  then  adjudications  by  the  creditors  irl 
had  not  inhibited,  and  no  doubt  also  by  the  inhibitor.     This  last  adjudication  nu 
be  put  out  of  the  case.     It  is  argued  to  be  inept,  perhaps  it  is  so  ;  but  at  all  events 
is  unnecessary ;  the  preference  of  the  inhibitor  in  no  degree  depends  upon  its  validi^ 
(esj)ecially  as  it  may  be  renewed  in  more  proper  form),  but  rests  upon  the  effect  of  thi 
inhibition  combined  with  that  of  the  sale. 

By  the  inhibition  the  sale  to  Baird  is  reducible  as  to  the  inhibitors  Maclure, 
Then  by  the  sale  all  dihgence  against  this  tenement  by  the  other  creditors  of  Reyboin 
is  void,  since  the  property  was  carried  out  of  him,  by  a  conveyance  valid  as  to  thezD, 
before  that  diligence  was  executed.  The  adjudication,  therefore,  on  their  debt««  s 
of  no  effect  at  all,  and  can  never  compete  with  the  inhibitors  if  they  should  adjadge 
even  now.  This  they  might  do,  and  their  adjudication  would  still  be  the  only 
effectual  adjudication  of  this  tenement.  But  it  is  not  necessary  for  them  to  do  thiS) 
because  they  must  be  paid  in  full  by  the  purchaser  Baird,  who  cannot  hold  the  estatr, 
without  getting  this  debt  purged  [9]  on  which  the  inhibition  has  been  raised.  Unless, 
therefore,  Baird  is  willing  to  give  up  the  estate  to  them,  he  must  pay  this  debt,  since 
the  seller  Reyburn  cannot  pay  it.  He  may,  no  doubt,  retain  it  out  of  the  price,  but  it 
must  be  paid  to  the  inhibitors.  Now,  as  it  may  be  presumed,  Baird  will  not  give  up 
this  estate,  it  is  not  necessary  to  enter  into  the  other  points  argued  in  the  papers. 

This  view  a  great  majority  of  the  Court  adopted  ;  and  accordingly  the  interlocutor 
of  Court  (19th  November  1807)  was  :  "  The  Lords  alter  the  said  interlocutor,  and 
find  that  the  adjudication  led  hj  William  Baird  is  inept,  and  that  the  petidoueij 
became  preferable  creditors  on  said  subjects  and  rents  thereof,  from  the  fifteenth  day 
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of  June  seventeen  hundred  and  ninety-six,  the  date  of  the  decree  of  reduction  obtained 
against  William  Baixd,  in  virtue  of  the  inhibition  executed  by  David  Gumming  in 
seventeen  hundred  and  seventy-four,  and  decreet  of  adjudication  following  thereon, 
to  the  extent  of  the  debt  contained  in  the  said  adjudication."  * 

Lord    Ordinary,    Hermand.  —  Act.    David    Douglas.  —  Alt.    Robt.    Corbett. — 
Agents,  P.  Robertson  and  Thos.  Grierson,  W.S. — Clerk,  Scott. 

M.  Fac.Cd.^o.l,   p.  26. 


No.  2.  [2923]  Jack  v.  Fiddes.    July  1661. 

Condictio  indebiti  was  sustained,  although  it  was  pleaded,  that  there  existed  an  cbligatio 
naturalis  vel  ctvilis,  prior  to  the  payment,  by  a  bond  and  sentence  of  a  court ;  but 
the  bond  was  obtained  by  improper  means,  and  the  court  was  not  duly  constituted. 

There  being  a  decreet  recovered  by  another  Fiddes  v.  Jack,  before  the  English 
officers  at  Leith,  in  the  beginning  of  the  year  1652,  for  a  sum  of  money  ;  whereupon 
Jack  being  incarcerate,  he  was  forced  to  give  a  bond  to  this  defender,  who  was  assignee 
constitute  by  this  Fiddes,  and  to  give  his  brother  cautioner  therein.  Upon  which 
new  bond  Jack  was  also  charged,  and  an  act  of  warding  followed  thereupon ;  the 
bond  being  registrate  in  the  town  coui*t-[2924]-books  of  Edinburgh.  Jack  gave  in  a 
bill  to  the  Parliament,  which  was  remitted  to  the  Session,  desiring  repetition  of  the 
sum.  It  was  alleged.  There  could  be  no  indictio  indebiti,  where  there  was  obligatio 
naturalis  or  civilis  preceding :  Ita  est,  there  was  not  only  a  civil  obligation  by  the 
sentence  recovered,  but  by  the  new  bond  granted  to  the  assignee,  who  was  not  obliged 
to  know,  how,  or  what  way  the  sentence  was  obtained  :  And  Jack  having  transacted 
therefor,  he  could  not  now  be  heard  to  quarrel  the  transaction  against  the  assignee,  or 
to  crave  repetition.  It  was  answered.  That  the  officers'  sentence  was  most  unjust, 
both  in  the  matter  and  in  the  manner,  they  having  no  civil  jurisdiction  :  And  the 
same  defender  was  assistant  to  the  cedent  in  recovering  of  the  sentence,  as  he  will  not 
deny.  Likeas,  the  pursuer  was  forced  to  grant  the  new  bond  to  him  as  assignee,  and 
pay  the  new  bond  to  free  himself  of  prison  ;  there  being  no  civil  judicatory,  where  he 
could  have  any  remedy  ;  the  English  Judges  for  administration  of  justice  not  being 
then  established,  who  sat  not  till  June  1652.  And  though  it  had  been  sitting,  it  could 
not  have  been  expected  that  Jack  could  have  helped  himself,  by  any  course  they 
would  have  taken,  for  annulling  the  sentence  of  the  English  officers.  Likeas,  by  an 
act  of  the  late  Parliament,  all  sentences  pronounced  by  the  Englishes,  since  their 
in-coming,  are  appointed  to  be  reviewed. 

The  Lords  repelled  the  allegeance,  and  sustained  repetition. 

In  vrcBsentia. 
GUmour,  No.  4,  p.  4. 


No.  9.     [2930]  Stirling  of  Northwoodside  v.  Earl  of  Lauderdale.    July  26,  1733. 

Condictio  indtbiti  sustained  to  one  who  had  paid  errore  juris, 

Fol.  Die,  V.  1,  p.  187. 

♦  This  form  of  the  interlocutor  does  not  prove  that  the  adjudication  was  in 
itself  unexceptionable,  but  the  creditors  having  no  interest  to  object  to  it,  it  was 
no  longer  challenged  by  any  body,  and  therefore  stood  as  valid. 
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No.  11.  [2931]  Robert  Carrick  v.  John  Carse.    August  5, 1778. 

A  cautioner  paid  a  debt,  and  next  day  demanded  repetition,  as  he  found  he  i 
by  the  expiry  of  the  septennial  limitation.  Answered ;  He  was  liable  jure  i 
— Repetition  was  ordered. 

In  1768,  Carrick  became  bound  as  cautioner  for  Robert  Robb  to  Carse  and 
in  a  bond  for  £100,  payable  at  Whitsunday,  and  containing  a  clause  of  relief  in 
of  Carrick.     No  demand  was  made  for  this  money  till  November  1776,  when 
having  become  bankrupt,  Carse  required  payment  from  the  cautioner,  Carrick,  of 
principal  sum,  and  half  a  year's  interest  then  due.     Carrick,  after  looking  at  the ' 
said,  ^  there  was  no  help  for  it,''  and  paid  the  money. 

Next  day  he  required  of  Carse  to  repeat  the  money,  on  this  ground,  that  he 
paid  it  by  mistake,  when  not  bound,  seven  years  having  elapsed  ^om  the  date  of 
bond.     Carse  refusing  to  comply  with  the  demand,  Carrick  brought  an  action 
repetition  against  him  and  the  other  creditors.     The  pursuer  admitted  that  he  wa 
the  knowledge  of  the  law  at  the  time  he  made  the  payment,  but  aUeged,  that  he 
ignorant  of  the  fact  that  the  seven  years  were  elapsed. 

Pleaded  in  defence  ;   The  money  paid  was  due  at  the  time  by  the  pursuer  to 
defender,  jure  naturali, — The  statute  1695,  c.  5,  gives  the  cautioner  an  exoeptioi 
after  the  lapse  of  the  seven  years,  on  which,  if  sued  in  a  court  of  law,  he  may 
payment :   But  it  does  not  take  away  the  obligation  in  equity  on  the  cautions, 
mdemnify  the  creditor,  who,  on  his  faith,  trusted  his  property  [2932]  ^th  the  princij 
debtor.     It  is  an  established  point,  that,  where  a  person  lies  under  an  obligation,  f 
naturali,  to  pay,  if  the  monev  is  paid,  no  action  for  repetition  lie  ;  1. 13  eC  16,  De  Cm 
Ind.  ;  Voet.  de  Pact,  %2eti  ;"  Ersk.  b.  3,  t.  3,  §  54  ;  Bankt.  b.  1,  t.  8,  §  27. 

2do,  Even  where  there  is  no  obligation  in  equity,  repetition  of  money  paid 
alleged  ignorance  of  law  in  every  case,  or  of  fact,  when  gross  and  inexcusable, 
be  required,  if  payment  was  made  to  the  proper  debtor,  qui  suum  recepit ;  YoeL  L 
t.  6,  §  7, 1.  6,  ^.  De  juris  et  fact,  ign.    The  pursuer  admits  that  he  knew  the  law. 
he  read  over  the  bond,  it  must  be  presumed  he  knew  the  fact,  that  seven  years  i 
elapsed  from  its  date.    At  any  rate,  it  is  a  fact  of  that  kind,  of  which  the  law  does 
excuse  the  ignorance.     And,  therefore,  the  case  is  the  same  as  if  he  had  made  pq| 
ment,  knowing  that  he  could  have  ^ot  quit  of  the  debt  under  the  exception  given  I 
the  act  1695,  but  not  chusing  to  use  it. — Action  of  repetition,  therefore,  does  not  lie. 

Answered  for  the  pursuer  ;  Imo,  The  principal  debtor,  who  receives  and  has  ti 
benefit  of  the  money,  ues  under  a  moral  obligation,  independent  of  his  bond,  to 
what  he  received.  But  the  cautioner  receives  nothing,  and  lies  under  no  other  tie  I 
the  creditor,  but  the  civil  obligation  which  he  comes  under  in  the  bond,  the  extent 
which  has  been  regulated  by  law. — The  statute  1695  does  not  merely  give  an  exceptifli 
against  payment  to  the  cautioner,  after  lapse  of  the  seven  years,  but  declares 
''  eo  ipso,  free  "  ;  so  that  the  obligation  is  totally  at  an  end,  as  much  as  if  it  had  xueni 
existed.  This  is  laid  down,  and  the  distinction  betwixt  this  statutory  liberation,  aaJ 
that  of  prescription,  is  illustrated  by  Bankton,  b.  2,  t.  12,  §  38,  and  f  74  ;  Ersk.  h.1^ 
t.  7,  §  24. — It  is  therefore  the  same  thing  as  if  it  had  been  expressly  stipulated  in  1M 
bond,  that  the  cautioner  was  to  remain  bound  for  seven  years,  and  then  to  be  free. 

2do,  When  there  is  no  obligation  in  equity  to  pay,  it  makes  no  difference  whetkl 
the  mistake  arises  from  ignorance  of  law  or  fact,  of  whatever  species.  Unless  it  appetrt 
that  the  money  was  given  as  a  donation,  it  must  be  restored  on  the  common  princtpifll: 
of  justice  ;  for  the  receiver  holds  it  sine  causa,  as  he  can  derive  no  right  from  men 
error  ;  and  the  person  who  put  the  money  into  his  hands  continues  in  the  just  right  Is, 
it,  notwithstanding  the  mistake. 

This  is  the  received  doctrine  of  our  law  ;  Stirling  v,  Lauderdale,  No.  9,  p.  2430; 
Bank.  b.  1,  t.  8,  §  27,  and  b.  1,  t.  23,  p.  467  ;  and  it  is  agreeable  to  the  principles  of  tkt^ 
civil  law.  That  law  distinguishes  betwixt  the  case  where  the  person  who  faUs  intoaa 
error  is  in  lucro  faciendo,  and  when  he  is  only  in  damno  viiando.  In  the  former  case,  tb 
civil  law  did  not  restore  him  against  errors  in  law,  or  gross  errors  in  fact,  such  as  en0 
facti  frofrii.  But,  in  the  latter,  every  species  of  error  was  excusable  ;  1.  27,  <ie  «!«• 
et  usurp, ;  1.  15,  §  2,  de  cantr,  emp, ;  1.  2,  3,  4,  7,  de  jur,  et  fact,  ignar.  Vid.  Finn.  8i 
Qucest,  1.  1,  c.  47.    In  this  instance  the  pursuer  is  clearly  in  dlamno  vitando,  seekiag 
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back  what  he  had  parted  with  only  by  mistake,  and  which,  if  not  restored,  he  can  never 
recover,  as  the  debtor  is  bankrupt.  The  person  who  attempts  to  profit  by  this 
[2933]  mistake,  nan  suum  recipit,  though  a  like  sum  is  due  him  by  another.  It  is  only 
where  there  is  no  error,  and  the  debt  is  paid  by  a  negotiorum  gestor,  for  the  debtor, 
that  the  creditor  is  said,  in  the  civil  law,  suum  reciperey  1.  2,  6,  de  cond.  ind.  But, 
when  that  does  not  appear,  alienum  recipit :  For  the  debt  due  to  him  by  one,  can 
give  him  no  title  to  the  money  of  another. 

That  no  donation  was  meant  in  this  case,  is  evident  from  the  transaction,  and  the 
words  used  by  the  pursuer  when  the  pajrment  was  made. 

Observed  on  the  Bench  ;  It  makes  no  difierence  whether  the  payment  was  made 
from  error  of  law  or  of  fact ;  it  is  sufficient  that  it  proceeded  from  mistake  ;  and,  when 
payment  is  made  sine  causa,  it  will  be  presumed  to  have  proceeded  from  error,  and  not 
donation,  unless  the  contrary  can  be  proved.  The  payment  is  made  sine  causa  ;  for, 
after  the  lapse  of  seven  years,  there  was  no  obUgation,  natural  or  civil,  on  the  cautioner. 

The  Lord  Ordinary  "found  the  defenders  liable,  conjimctly  and  severally,  to 
repeat  and  pay  back  the  sums  libelled." 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  on  advising  a  reclaiming 
petition  and  answers  ;  and  again  adhered,  on  advising  a  second  petition  and  answers. 

Act.  Ilay  Campbell. — Alt.  Rae,  Rolland. 

Fd.  Die.  V.  3,  p.  157.     Fac.  Col.  No.  41,  p.  70. 


No.  12.    William  Keith  v.  Charles  Grant,  Richard  Molesworth,  and  Others. 

November  14,  1792. 

Condidio  indebiti  takes  place  where  a  party  obtains  a  preference  in  a  ranking  to 
which  he  is  not  entitled,  although  he  nas  got  no  more  than  payment  of  his  debt. 

Sir  Alexander  Grant  of  Dalvey  purchased  the  barony  of  Clava,  and  certain  lands 
near  the  borough  of  Nairn,  from  James  Rose.  Sir  Alexander  took  infeftment  in  the 
lands  of  Clava,  but  his  right  to  the  Nairn  lands  remained  personal  at  his  death. 

In  1771,  he  granted  an  heritable  bond  for  £10,000  over  his  whole  purchase,  to 
Archibald  Grant  of  Pittencrieff,  by  whom  it  was  disponed  in  trust  to  Colquhoun 
Grant,  writer  to  the  Signet. 

Sir  Alexander  having  died  much  in  debt,  his  brother  Sir  Ludovick  entered  heir 
to  him  cum  beneficio  inventarii  ;  and,  in  1783,  he  disponed  the  whole  of  the  said  estate 
to  Mr.  Keith,  accountant,  in  trust  for  his  brother's  creditors. 

The  trustee,  in  1786,  sold  the  barony  of  Clava  to  Charles  Gordon,  at  the  price  of 
£6800. 

In  1787,  he  sold  the  Nairn  lands  for  £5000  to  David  Davidson,  who,  with  the 
approbation  of  Mr.  Keith,  and  in  consequence  of  minutes  of  the  creditors,  paid  the 
price  to  Colauhoun  Grant,  in  part  of  the  above  heritable  bond. 

Mr.  Gordon,  in  1788,  again  sold,  for  £5400,  the  barony  of  Clava,  except  the 
lands  of  Fleeness,  to  Mr,  Davidson,  by  whom  £6000  of  the  price  were  paid  to 
[2934]  Colquhoun  Grant,  to  further  account  of  the  same  bond,  and  interest  due 
upon  it.     This  payment  was  also  authorised  by  Mr.  Keith. 

Soon  after  these  transactions,  Mr.  Keith  having  for  the  first  time  discovered, 
that  Sir  Alexander  Grant  had  never  been  infeft  in  the  Nairn  lands,  and  that,  there- 
fore, the  infeftment  on  the  heritable  bond,  as  quoad  them  flowing  a  non  habente,  could 
only  afiect  the  barony  of  Clava,  brought  an  action,  concluding,  that  Messrs.  Davidson 
and  Gordon  should  be  decerned  to  pay  to  him  the  price  stipukted  for  their  respective 
purchases,  or  if  the  Court  should  be  of  opinion  that  the  pa5nnents  made  to  Colquhoun 
Grant  were  sufficiently  authorised,  that  his  representatives  should  be  compelled  to 
repeat  all  they  had  received,  or  at  least  the  price  of  the  Nairn  lands. 

Messrs.  Gordon  and  Davidson  had  by  this  time  brought  an  action  against  Mr. 
Keith,  and  all  concerned,  the  object  of  which  was,  to  have  it  declared,  that  the  pay- 
ments made  to  Mr.  Grant  should  pro  tanto  discharge  them  of  the  price  of  their  purchases, 
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and  that  Mr.  Keith,  on  receiving  the  balance,  should  be  ordained  to  grant  them 
titles. 

In  these  actions,  which  were  conjoined,  appearance  was  made  for  Charles 
the  general  disponee  of  Colquhoun  Grant,  and  by  Richard  Molesworth,  as 
the  representatives  of  Grant  of  Pittencrieff,  who 

Pleaded  ;  Ist,  The  payment  of  the  price  of  Clava  is  liable  to  no  objection. 
with  respect  to  the  price  of  the  Nairn  lands,  however  defective  as  to  them  the 
ment  on  the  heritable  bond  may  be,  yet  the  pa3rment  having  been  authoi 
Mr.  Keith,  it  cannot  now  be  recalled.     Sir  Alexander  Grant's  heirs  are  at  least 
sonally  bound  for  the  whole  £10,000,  and  interest ;   and  as  Colquhoun  Grant 
received  £10,000  in  all,  neither  his  heirs  nor  the  heirs  of  Archibald  Grant  can  he 
jected  to  any  claim  of  repetition.     The  condictio  indebiti  does  not  lie  where  a 
only  gets  payment  of  what  is  truly  owing  to  him  ;  Stair,  b.  1,  tit.  7,  §  9  ;    12th 
1713,  Creditors  of  Muirhead  v.  Hamilton,  No.  7,  p.  2928. 

But,  2dly,  Even  allowing  that  Archibald  Grant's  sasine  in  the  Nairn  lands 
have  been  originally  invalid,  the  defect  was  removed  by  the  infeftment  in  these " 
obtained  by  Sir  Ludovick,  the  heir  of  Sir  Alexander,  whereby  in  the  eye  of  \mw\ 
became  eadem  ^persona  cum  defuncto.  For  the  maxim  jus  superveniena  audari 
successori  apphes  not  only  where  the  auctor  himself  acquires  the  supervening 
but  also  where  it  is  acquired  by  a  person  liable  in  absolute  warrandice  of  the 
Dirleton's  Doubts,  voce  Jus  SupervenienSy  and  Stewart's  Answers  ;  Bank.  h.  3, 
§  16  and  17  ;  Stair,  b.  3,  tit.  2,  §  2  ;  Ersk.  b.  2,  tit.  7,  §  4 ;  15th  February  1< 
Boyd  V.  Tenants  of  Cairsluth,  voce  Warrandice  ;  1st  December  1676,  Lindsayi 
Grierson,  voce  Jus  Supebveniens,  &c. 

Answered  for  Mr.  Keith  ;  1st,  The  brocard  repetitio  nuUa  est  ah  eo  qui  9uum 
is  misunderstood.    It  relates  merely  to  the  case  of  a  person  voluntarily  intei 
to  pay  the  debt  of  another,  where,  although  he  should  have  done  so  from 
motives,  the  civil  law  gives  him  no  claim  of  repetition,  if  the  mo-[2936]-ney  ^"^as 
by  the  true  debtor.     But  where  a  person  pays  the  debt  of  another,  upon  the  erroi 
supposition  that  he  lies  under  an  obligation  to  that  purpose,  the  competency  of 
c&ndiaio  indebiti  was  never  disputed ;  Voet,  1. 12,  tit.  6,  §  9  ;  5th  August  1778,  " 
V.  Carse,  No.  11,  p.  2931. 

2do,  As  Sir  Alexander  Grant  never  was  infeft  in  the  Nairn  lands,  there  was  91 
feudal  right  in  him  which  could  accresce  successori.  It  is  thei^fore  impossible  U 
heir  can  be  considered  as  eadem  persona  with  him  as  to  that  property,  so  as  to  makl 
the  right  now  in  him  accresce  to  the  heritable  bond.  Sir  Ludovick  in  fact  docs  nol 
represent  Sir  Alexander  in  these  lands.  He  is  successor  in  them,  not  to  his  brodiei^ 
but  to  James  Rose.  He  is  a  singular,  not  an  universal  successor.  Sir  Alexander 
as  to  the  real  right  of  these  lands,  was  in  eficct  a  stranger,  and  continued  till  his  deslt 
a  mere  creditor  to  Rose  for  the  property. 

Although  it  may  be  true  negatively,  that  where  a  person  is  not  bound  in  absolute 
warrandice  jus  superveniens  non  accrescit,  it  will  not  hold  positively,  that  in  all  CMCij 
where  the  person  is  bound  in  absolute  warrandice,  the  jus  superveniens  doea  accreaet.  | 
Two  sorts  of  rights  may  here  be  distinguished.     Personal  rights,  which  pass  bvs 
mere  dispositive  act,  and  real  rights,  constituted  by  infeftment.     With  respect  te 
the  first,  where  the  jus  supervenit  to  any  person  bound  in  warrandice,  it  may  aocn 
because  the  will  of  the  party  is  all  that  is  requisite  in  order  to  convey.     But 
cannot  hold  in  landed  property,  where  certain  solenmities  are  necessary  to  j 
plish  the  transfer,  such  as  sasine  given  by  the  author  to  the  successor.     Where 
a  person  who  is  not  in  tiiulo  at  the  time  gives  infeftment  to  another,  and  is  himitft 
thereafter  vested  in  the  feudal  right,  the  jus  superveniens  does  accresc«.     Ail  til; 
necessary  solemnities  here  concur,  although  there  has  been  a  little  irregularity  V 
point  of  time.     But  when  the  infeftment  flows  from  a  person  who,  at  no  future  penoil 
acquires  the  feudal  right,  there  is  an  essential  defect  in  point  of  solemnity  which  neW 
can  be  supplied.     All  the  authorities  quoted  on  the  other  side  apply  to  the  accretioa 
of  heritable  rights,  where  sasine  is  not  necessary,  such  as  the  casualties  of  non-estiT 
and  liferent  escheat. 

The  Lord  Ordinary  reported  the  cause  on  informations. 

Observed  on  the  Bench ;  The  jus  superveniens  cannot  accresce  in  the  preMii 
case.  If  an  author,  after  giving  infeftment,  is  himself  vested  in  the  feudal  right,  faii 
title  becomes  complete  both  in  form  and  in  substance,  and  this  new  acquisition  of 
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light  is  commnnicated  to  all  his  former  deeds.  But  a  sasine  obtained  a  non  habente 
is  altogether  inept,  and  cannot  be  cured  by  any  supervening  right  in  his  heir.  In 
personal  rights,  the  law  holds  an  obligation  to  convey,  and  a  conveyance  to  be  the 
same ;  and  therefore  every  person  liable  in  absolute  warrandice  is  bound  to  grant 
the  conveyance.  But  in  heritage,  although  an  heir,  whose  ancestor  conveyed,  having 
only  a  personal  right,  is  liable  in  warrandice,  and  is  obliged  to  give  an  infeftment ; 
still  that  infeftment  cannot  proceed  on  the  precept  granted  by  the  ancestor,  who 
never  acquired  any  right  [2936]  .which  entitled  him  to  grant  that  warrant.  The 
circumstance  of  Sir  Ludovick  having  entered  heir  cum  heneficio,  does  not  in  the  least 
affect  the  case. 

The  rule.  Nulla  repetitio,  &c.,  applies  only  where  the  debt  was  due  jure  naturali. 
Here  the  obligation  on  the  trustee  to  pay  to  Colquhoun  Grant  the  price  of  the  Nairn 
lands,  was  altogether  civilis,  and  contrary  to  his  duty  to  the  other  creditors.  Mr. 
Keith  had  no  title  qua  trustee  to  apply  the  funds  in  any  other  maimer  than  as  the 
Uw  directs. 

The  interlocutor  of  the  Court  was  as  follows :  ''  Find,  That  Archibald  Grant  of 
PittencriefPs  heritable  security  was  only  effectual  as  to  the  barony  of  Clava,  but 
not  as  to  the  Nairn  lands  and  fishings ;  and  therefore,  that  his  representatives,  in 
80  far  as  they  have  received  payment  of  more  than  the  purchase-money  of  said  barony, 
must  repeat  the  same  to  the  trustee  for  the  creditors  of  the  common  debtor ;  assoilzie 
Messrs.  Davidson  and  Gordon  from  the  action  at  the  instance  of  the  trustee,  in  so 
hr  as  payments  were  made  to  Mr.  Colquhoun  Grant  of  the  prices  of  their  respective 
purchases  ;  and  upon  pa3anent  of  the  balance  thereof,  find,  that  Mr.  Keith  is  bound 
to  grant  a  disposition  of  the  lands  of  Clava  to  Mr.  Davidson,  and  a  disposition  to 
Mr.  Gordon  of  the  lands  of  Fleenees,  in  terms  of  the  articles  and  conditions  of  sale." 

A  reclaiming  petition  for  Molesworth,  and  another  for  William  Keith,  were  refused, 
without  answers,  on  the  4:th  December  1792. 

Lord  Reporter,  Hailes.— For  Mr.  Keith,  Maconochib,  M.  Ross. — For  Charles  Grant, 
R.  Craioie. — For  Messrs.  Davidson  and  Gordon,  Rolland  et  Alii. — For  Moles- 
worth,  Archibald  Grant,  junior. — Clerk,  Sinclair. 

R.  D.  Fd,  Die,  v.  3,  p.  167.    Fac.  CoL  No.  1,  p.  1. 


No.  7.     [2941]  Earl  of  Dumfermlino  v.  The  Earl  of  Callbndar.    June  27,  1676. 

A  provision  of  conquest  to  a  wife  "  in  case  there  be  no  children  of  the  marriage," 
was  found  not  evacuated  by  the  existence  of  a  child,  who  died  the  same  day 
that  he  was  born. 

In  April  1633,  there  is  a  minute  subscribed  by  the  Earl  of  Callendar,  bearing, 
""  That  he  being  to  solemnize  the  marriage  with  Margaret  Countess  of  Dumfermling, 
the  minute  or  contract  is  to  be  amplified  thereafter,  containing  these  heads,  viz.  I 
bind  and  oblige  me,  my  heirs  and  assignees,  to  infeft  and  seise  in  conjunct  fee  and 
liferent,  the  said  dame  Margaret  in  the  barony  of  Livingston,  &c.,  and  likewise  by 
these  presents,  obliges  myself,  my  heirs  and  as-[2942]'8igi3i66s>  that  of  all  and  what- 
aomever  lands,  or  sums  of  money,  which  shall  be  purchased  during  our  lifetimes 
together  (our  debts  being  first  paid),  there  shall  be  sufficient  security  thereof  made  in 
Uferent  as  of  the  former  lands  to  the  said  dame  Margaret,  in  case  of  no  issue  of  children, 
the  one  half  thereof  to  be  disponed  upon,  as  the  said  dame  Margaret  shall  think  fit ; 
and  thereafter  in  September  1633,  the  Earl  renounceth  his  right  to  the  Lady's  jointure, 
and  obligeth  himself  not  to  meddle  with  it,  but  by  her  warrant  in  writ."  This  Earl 
of  Dumfermling,  as  assignee  by  his  father,  who  is  heir  to  the  Countess,  did  pursue 
both  the  late  Earl  of  Callendar,  and  this  Earl  of  Callendar,  as  he  who  hath  accepted 
a  disposition  of  the  late  Earl's  estate,  without  any  cause  onerous  in  prejudice  of  these 
obligements,  to  fulfil  the  same  :  And,  after  the  late  EarFs  death,  insists  against  this 
Earl,  who  aUeged  absolvitor,  because  the  conclusion  now  insisted  on,  being  to  denude 
of  the  half  of  the  conquest,  and  to  pay  the  bygone  rent  thereof  since  the  Countess's 
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death,  which  was  in  anno  1659,  by  virtue  of  the  clause  of  conquest  in  the  said  i 
the  said  clause  is  conditional  "  in  case  of  no  issue  of  children  "  ;  ila  est^  There  i 
child  born,  which  excludes  the  condition,  and  evacuates  the  provision.     The  \ 
answered.  That  the  existency  of  the  child  born  of  this  mamage,  and  who 
same  day  that  it  was  born,  doth  not  exclude  the  condition,  whether  respect  1 
precisely  to  the  words,  or  to  the  meaning  of  the  parties  arising  from  their  cos 
interest,  and  acting ;  for  the  terms  of  the  condition  are, "  in  case  of  no  issue  of  cli-'' 
which  cannot  be  understood  as  if  the  clause  had  been  conceived  thus,  "  in  < 
be  children  of  the  marriage,  the  Lady  should  have  no  interest  in  the  conq 
for  then  the  condition  being  positive,  it  might  be  pretended  to  have  taken  eff 
the  existence  of  a  child  ;  but  this  clause  is  negative,  '*  in  case  there  being  no  f 
children  "  ;  and  therefore,  if  at  any  time  of  the  marriage  there  were  no  chili' 
condition  took  place,  whether  by  the  childrens  simple  non-existency  or  defi 
for  if  the  Lady  had  been  then  pursuing  her  husband  to  fulfil  this  provision,  i 
infeft  her  in  conjunct  fee  in  the  conquest,  she  would  have  been  well  founded  < 
clause,  subsuming  "  that  there  are  no  children  "  ;  and  it  would  not  be  a  good  a 
that  there  had  been  children  of  the  marriage  ;   and  seeing  this  minute  bears, ' 
only  the  not  being  of  children,"  but  "  in  case  of  no  issue  of  children,"  it 
matter  much  more  clear,  for  the  word  issue  were  superfluous,  if  the  simple  • 
of  children  did  exclude  the  provision,  but  issue  being  a  word  customary  in  the  1 
law  and  writs,  but  not  with  us,  it  doth  there  import  succession,  posterity, 
relateth  to  the  dissolution  of  the  marriage,  and  must  be  understood  as  that  fo 
debated  by  the  Doctors,  si  sine  liberis  decesserit,  or  deficierUibus  ItberiSy  which  i 
respects  the  dissolution  of  the  marriage,  and  imports  a  permanency,  and  can 
purified  by  a  momentary  existence ;   and  accordingly,  the  Lords  have  been 
accustomed  to  interpret  the  ordinary  clauses  in  contracts  of  marriage,  '^  in  cas 
be  no  children,"  or  ''failzieing  of  children,"  that  the  tocher  should  return 
jointure  be  increased  by  the  survivency,  [2943]  &i^d  not  by  the  simple  existen 
children,  as  hath  been  frequently  decided.     2do,  If  the  meaning  of  parties  I 
sidered,  which  is  the  best  way  to  interpret  a  dubious  expression,  the  case  n 
considered,  as  if  the  husband  and  wife  were  disputing  the  extention  of  the 
before  either  children  or  conquest,  and  then  it  is  to  be  considered,  if  this  case  1 
been  proposed  to  the  parties  at  the  time  of  the  minute,  what  if  a  child  be  bom«  i 
die  in  some  few  days,  would  the  Lady  have  acquiesced  to  quit  the  conquest  ? 
would  the  husband  quit  the  marriage  before  he  extended  it  further,  winch 
with  any  reason  be  thought,  especially  seeing  he  had  only  then  the  barony  of  L 
stoun,  not  exceeding  70(X)  merks  of  rent,  and  the  Lady  had  a  liferent  of  22,000 1 
by  year,  with  money  and  moveables,  and  was  a  young  and  strong  woman, 
husband  had  no  visible  way  of  making  conquest  but  by  her  means  ;    for  what  ] 
had  acquired,  was  abroad  in  the  war,  which  he  had  quit,  and  settled  at  home  by  I 
marriage  ;  so  that  being  illiterate,  and  a  most  profound  peace  in  the  country  i 
1663,  there  was  no  ground  of  expecting  conquest  but  by  the  jointure ;    and 
fore,  whether  the  words  or  meaning  be  considered,  the  simple  existence  of  a  chiUi 
not  relevant.     The  defender  replied.  That  "  issue  of  children  "  imports  no  more  f 
the  existence  of  children,  and  amongst  illiterate  parties,  words  are  oftimes 
fluous  ;   neither  can  the  clause  be  understood  as  equivalent  to  that  formula,  ft  i 
liberis  decesserit,  which  clearly  implies  that  the  want  of  children  is  at  the  lime  if 
death  ;  but  this  clause  is  equivalent  to  this  formula,  si  liheros  rum  habuerit,  siT 
non  susceperU  ;   and  it  is  clear,  that  in  the  condition  introduced  by  law,  that  if  i 
marriage  dissolve  within  year  and  day  without  children,  all  things  betwixt  man  i 
wife  return  hinc  inde,  the  simple  existence  of  children  is  sufficient ;  and  if  that  be  i 
sufficient  in  this  case,  then,  though  there  had  been  twenty  children  come  to  mat 
and  married,  if  they  and  their  issue  had  died  before  the  parents,  the  Lady 
have  recurred  to  her  share  of  the  conquest,  which  had  been  very  unreasonable, 
was  duplied,  That  all  the  conditions  alleged  by  the  defender  express  a  peculiar  t' 
viz.  the  "  procreation  or  birth  of  the  children  "  ;  so  that  if  here  the  clause  had  i 
"  in  case  there  were  no  children  procreate,"  or  "  in  case  there  were  no  children  bora,* 
their  birth  evacuates  the  condition ;   and,  in  the  same  manner,  the  law  detenniM 
the  time  of  existence,  or  non-existence  of  children  to  dissolve  the  marriage,  yvL  *^i 
either  party  die  within  year  and  day,  without  children  procreate,  heard  cry,"  anil 
80  their  birth  and  maturity  by  crying  and  weeping,  determines  the  time,  which  dotkl 
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lys  quadrate  to  this  clause,  ''  if  there  be  no  issue  of  children,**  which  at  least 
\  iinport  the  ordinary  clause  '^  of  failing  of  children." 

he  Lords  foand  that  the  existency  of  a  child,  who  died  that  day,  did  not  evacuate 
Dndition  in  this  minute,  and  therefore  repelled  the  defences  founded  thereon, 
i  this  procem  there  was  a  second  defence  proponed,  and  debated  the  28th  day 
toe. — ^It  was  alleged  for  the  Earl  of  CaUendar  defender,  absolvitor,  be-[2944]-ca^e 
Aause  in  the  minute  founded  upon,  could  only  import  a  liferent  to  the  deceased 
',  with  a  power  to  dispone  on  the  one  half  of  the  conquest  as  she  thought  fit,  which 
t  a  personal  faculty,  incommunicable  to  heirs  and  assignees,  such  as  is  ordinary 
positions  by  fathers  to  their  children,  reserving  to  themselves  power  to  burden 
iect,  which  is  never  extended  to  heirs ;    and  it  cannot  be  subsumed  that  the 
did  dispone.    And  seeing  the  clause  is  imperfect  and  dubious,  in  dubiis  quod 
U  eti  et  quod  benignius  est  se^uendum  ;  and  certainly  the  personal  faculty  is  less 
the  property,  and  more  suitable  to  the  interest  of  both  parties ;   for  thereby 
irife,  if  she  had  pleased,  might  have  disposed  of  the  half,  and  yet  the  husband 
lopes  that  he  might  prevail  with  her,  not  to  dispose,  as  he  did  ;  but  if  the  meaning 
to  give  her  the  fee  of  the  half,  which  being  the  most  important  right,  it  would 
been  exprest  in  verbis  translcUivis  d&minii  ;  and  if  stretched  further,  would  be 
Ktravant  unreasonable  provision,  which  was  never  in  a  contract  betwixt  noble 
Dns,  whereby  a  wife  should  not  only  have  the  liferent  of  all  the  husband  had, 
of  all  that  he  should  acquire ;   and  likewise  the  fee  of  the  half  of  his  conquest, 
le  there  was  no  issue.    2do,  In  conjunct  fees  betwixt  man  and  wife,  where  the 
are  not  exprest,  which  may  clear  who  is  fiar,  the  law  presumes  qtiod  potior  est 
itto  masculi,  that  the  husband  is  fiar,  and  the  wife  only  liferenter ;   and  there- 
I  it  must  be  so  in  this  case.     3tio,  The  clause  of  conquest  bears,  that  the  conquest 
hid  be  secured  to  the  wife  in  liferent,  as  the  barony  of  Livingston  ;  but  it  is  un- 
iable  that  the  security  of  the  barony  of  Livingston  was  to  be  in  conjunct  fee  and 
BBnt,  whereby  the  husband  was  fiar,  and  the  wife  liferenter ;   and  therefore  the 
rity  of  the  conquest  being  expressly  regulated  thereby,  behoved  to  state  the 
Mind  fiar,  and  the  wife  liferenter  ;  and  so  her  power  to  dispose  is  no  act  of  pro- 
ty,  but  a  personal  faculty. — It  was  answered,  for  the  pursuer,  That  the  clause  of 
tquest,  as  to  the  import  thereof,  must  either  be  considered  precisely  according  to 
\  words  in  the  minute,  and  the  terms  in  which  the  Lords  could  have  extended  a 
tract  of  marriage  thereupon,  or  according  to  the  meaning  of  the  parties,  to  be 
^»  from  the  circumstances  ;  and  if  the  Lords  were  extending  the  minute,  without 
speciality  of  circumstance,  they  could  only  extend  it  thus,  That  seeing  both 
bMony  of  Livingston,  and  the  conquest,  were  to  be  by  way  of  conjunct  fee,  and 
b  heirs  are  exprest  in  neither,  that  the  husband  and  his  heirs  would  be  obliged 
infeft  himself  and  his  spouse,  the  longest  liver  of  them  two  in  conjunct  fee  and 
rent,  and  their  heirs,  or  the  heirs  of  the  marriage,  without  expressing,  which  f ail- 
;  kc.    80  that  it  would  be  left  to  the  interpretation  and  construction  of  law,  whether 
husband  were  sole  fiar,  or  whether  the  husband  was  fiar  in  the  one  half,  and  the 
'-  in  the  other  half ;   in  which  case  the  common  presumption  of  law  would  con- 
ict  the  husband  to  be  sole  fiar,  and  the  wife  to  be  only  liferenter,  unless  there 
e  a  stronger  presumption  or  evidence  in  the  contrary  ;  and  so  the  husband  would 
Bold  fiar  of  the  barony  of  Livingston,  because  there  is  no  presumption  or  evidence 
tke  [2945]  contrary ;  but  the  conjunct  infeftment  of  the  conquest  behoved  to  run 
these  terms,  That  the  husband  should  take  his  conquest  to  himself  and  his  wife, 
longest  liver  of  them  two  in  conjunct  fee  or  liferent,  and  to  their  heirs  ;  and  in 
^  there  were  no  issue  of  children  of  the  marriage,  that  the. one  half  should  be  dis- 
ced of  as  the  wife  should  think  fit ;    by  which  conjunct  fee,  the  presumption  of 
^  that  the  husband  is  sole  fiar,  is  taken  off  by  that  adjection,  that  the  wife  being 
tojunct  fiar,  hath  power  to  dispose  on  the  one  half,  which  is  a  sufficient  evidence 
^  take  off  the  presumption,  and  to  make  the  wife  fiar  of  the  half  ;  for  it  is  beyond 
Ration,  that  a  conjunct  fee  granted  to  two  men,  the  longest  liver  of  them  two,  and 
^r  heirs,  would  have  this  effect,  that  both  are  fiars  equally  in  the  half,  and  that 
^-  aurvivor  hath  the  liferent  of  the  whole,  and  therefore  they  are  said  to  be  infeft 
•i  conjunct  fee  and  liferent,  because  they  are  both  fiars  of  the  half,  and  they  are  both 
Percntere  of  the  other  half,  as  they  happen  to  survive ;  but  the  only  reason  wherefore 
•  conjunct  fee  to  man  and  wife  constitutes  the  man  sole  fiar,  and  the  wife  liferenter, 
■  the  presumption,  that  that  is  the  meaning  and  intention  of  parties,  which  presump- 
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tion,  a8  all  other  presumptioiis  are,  is  elided  by  a  stronger  presumption  in  tlie 
trary ;   as  if  an  heretrix  resign  her  lands  in  favour  of  herself  and  her  husband* 
longest  liver  of  them  two  in  conjunct  fee,  and  their  heirs ;   if  this  be  not  done 
contract  of  marriage,  or  as  a  tocher,  as  it  frequently  occurs,  that  after  con 
marriage,  and  marriage  following,  the  wife  succeeds  to  an  estate,  which,  if  she 
in  manner  foresaid,  and  she  and  her  husband  be  infeft  thereupon  in  conjunct 
and  their  heirs,  without  expressing  further,  the  wife  will  be  sole  nar,  and  the  h 
only  liferenter  ;  because  the  presumption  is  stronger  for  the  wife,  that  her 
was,  not  to  denude  herself  of  the  fee  ;  but  the  case  is  much  stronger  here,  w] 
is  not  left  to  presumption  whether  the  wife  be  only  liferenter,  or  fiar  in  the  haM, 
it  is  expressly  agreed  to  by  both  parties,  that  the  wife  should  have  power  to  d" 
of  the  one  half,  if  there  were  no  issue  or  children  ;  so  that  the  precise  question 
to  be,  whether  a  wife,  being  infeft  in  conjunct  fee,  with  power  to  dispose  of  the 
half  as  she  pleases,  be  fiar  of  that  half,  or  if  she  hath  only  power  to  dispose  of 
which  is  not  her  own  but  her  husband's  ;  and  it  is  very  clear  that  that  clause 
takes  oS  the  presumption,  and  leaves  the  wife  according  to  the  nature  of  can} 
fee,  to  be  fiar  of  the  one  half  ;  and  as  to  the  meaning  of  the  parties  to  be  elicite  ' 
special  circumstances,  it  makes  strongly  for  the  wife  to  be  fiar  of  the  half ; 
Because  the  clause  bears  expressly,  that  her  conjunct  fee  of  the  conquest  is  to 
with  the  burden  of  their  debt ;   and  therefore  must  be  meant  of  the  property ; 
a  liferenter  was  never  burdened  with  debt ;  2do,  It  is  acknowledged  that  the  h' 
had  only  an  estate  of  7000  merks  a-year,  and  that  the  wife  had  a  liferent  of  2S»( 
merks  a-year,  and  was  a  young  and  healthful  woman  about  30  years  of  age  ;  so 
she  had  a  better  estate  than  he,  which  is  very  extraordinary  ;  and  therefore,  th( 
this  clause  of  conquest  were  extraordinary,  yet  it  was  very  reasonable  ;    and  if 
had  been  directly  proposed,  [2946]  the  husband  would  not  have  relinquished  A 
marriage,  but  rather  have  yielded  to  it ;  nor  would  the  Lady  have  gone  on  withoii 
it,  seeing  there  was  no  visible  way  of  making  conquest  but  by  the  Lady's  great  lifo^ 
rent ;   for  the  husband  was  an  illiterate  man,  and  could  make  no  improvement  el 
his  fortune  but  by  his  sword,  by  which  he  acquired  abroad  the  money  that  bou^ 
the  barony  of  Livingston ;    but  he  had  deserted  that  service,  and  settled  at  hoM 
by  this  marriage  ;   and  though  he  gained  in  the  civil  war  that  ensued  at  home,  yal 
there  was  no  thoughts  of  that  war  in  April  1633,  the  time  of  the  minute  ;  3tio,  Thf 
meaning  of  parties  is  yet  further  cleared  by  a  bond  granted  by  the  husband,  beaziig 
date  in  September  1633,  and  which  the  defender  hath  pleaded  to  be  of  a  later  dsta^a 
as  after  the  marriage  complete,  whereby  the  husband  renounces  his  ju8  fnariU^  and: 
gives  his  Lady  the  sole  disposal  of  her  opulent  jointure,  which  is  much  more  extor 
ordinary  than  the  half  of  the  jointure,  in  case  of  no  issue  ;  and  if  this  posterior  booi 
had  been  granted  the  time  of  the  minute,  it  might  have  been  a  cause  to  have  liraitij| 
the  ground  of  the  conjunct  fee  ;  which  being  so  long  after,  it  can  be  no  ground  at  alL  1 
The  Lords  found.  That  by  the  terms  of  the  clause  of  conquest,  and  by  the  mesni^ 
of  parties  elicite  from  the  circumstances  foresaid,  it  did  not  import  a  naked  lifeiei^c 
with  a  personal  faculty  to  the  Lady  to  dispone  the  half  ;  but  that  she  being  conjiuMl:^ 
fiar  with  that  power,  was  fiar  of  the  one  half  of  the  conquest ;  for  albeit  the  conqueiiiij 
in  the  manner  of  security,  was  regulate  by  the  infeftment  of  Livingston,  both  beiiyi 
conjunct  fiars  ;  yet  the  power  of  disposal  not  being  in  the  conjunct  fee  of  livingsto^ 
but  of  the  conquest,  it  made  the  security,  as  difEenng  in  that  point,  to  have  dif^res^ 
effects  as  to  the  fee  ;    but  seeing  this  clause  was  but  a  general  clause  of  Gonqutf^ 
the  Lords  found  that  it  could  only  extend  to  what  the  husband  acquired  during  thai 
marriage,  more  than  what  he  had  the  time  of  the  minute,  and  with  the  burden  cf 
all  his  debts  contracted  during  the  marriage ;   so  that  though  the  whole  estate  te 
now  hath,  was  acquired  during  the  marriage,  yet  as  much  of  it  as. was  equivakfll 
to  the  barony  of  Livingston,  was  not  to  be  reached  by  the  clause  of  conquest,  M 
only  the  superplus  that  were  free,  over  and  above  the  debt  contracted  during  tkft 
marriage,  of  which  free  superplus  the  pursuer,  as  succeeding  to  the  Lady,  was  Is 
have  the  half,  but  no  part  of  the  bygone  rents  from  the  Lady's  death  till  her  husband's 
death,  because  they  belonged  to  the  husband,  as  the  surviving  conjunct  fiar.    See 
this  case  by  Dirleton,  voce  Faculty. 

Fol.  Die,  V.  1,  p.  187.    Stair,  v.  2,  p.  430. 
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No.  23.  \296S]  Gordon  v.  The  Laird  of  Leyes.    January  8,  1663. 

Marriage  being  free,  the  Lords  refused  to  sustain  conditions  and  limitations  regarding 
it,  adjected  to  bonds  of  provision  to  daughters. 

Sir  Thomas  Burnet  of  Leyes  (now  deceast)  gives  a  bond  of  9000  merks  to  Margaret 
Burnet  his  daughter ;  of  which  bond,  she  and  John  Gordon  of  Brachlie  her  spouse, 
pursue  exhibition  and  deUvery  against  this  Laird  of  Leyes,  and  Mr.  Robert  Burnet 
advocate  haver.  It  was  alleged.  That  the  bond  is  conditional,  that  she  should  marry 
with  consent  of  the  Laird  of  Leyes  for  the  time  ;  but  so  it  is  that  she  married  without 
consent  of  Leyes,  or  any  of  her  father's  friends  ;  2,  That  by  an  agreement  after  the 
marriage  in  writ,  her  husband  and  Leyes  condescended  upon  a  lesser  sum  in  satisfaction 
of  the  said  bond,  and  so  the  bond  is  innovate  and  taken  away.  It  was  answered  to 
the  first.  That  maritmonia  sunt  libera,  and  such  conditions  should  be  holden  pro  noth 
adjedia,  as  has  been  often  found  ;  and  that  the  first  bond  is  acknowledged  by  the 
second  agreement.  And  as  to  the  said  agreement,  and  allegeance  founded  thereupon, 
it  was  answered,  it  was  conditional,  if  the  sum  condescended  on  were  punctually  paid 
at  Whitsunday  1661,  the  former  bond  should  stand  in  force.  It  was  replied,  That  the 
condition  resolved  only  in  a  failzie,  which  the  defender  might  yet  purge,  considering 
especially  the  time  and  scarcity  of  money,  and  that  the  said  Margaret  had  so  far  mis- 
carried against  her  friends  ;  and  the  bond  was  never  a  delivered  evident,  but  put  in 
her  uncle's  hand  to  be  furthcoming  to  her,  if  she  should  carry  a-right. 

The  Lords  found  the  second  allegeance  or  reply  relevant,  and  that  the  defender 
might  yet  purge.    See  Irritancy. 

Fd.  Die.  V.  1,  p.  189.    GUmour,  No.  60,  p.  43. 


No.  24.  FowLis  V.  GiLMOURS.    February  22,  1672. 

A  wife  being  substituted  by  a  husband  to  a  provision  left  to  a  child,  in  case  of  the  child's 
death,  upon  condition  si  vidua  manserit  et  non  nwpserit,  the  Lords  found  the 
condition  lawful. 

In  a  declarator  pursued  at  the  instance  of  Dame  Margaret  Fowlis,  relict  of  Sir 
Andrew  Gilmour  v,  Alexander  Gilmour,  eldest  son  to  Sir  John  Gilmour,  late  Lord 
President  of  the  Session,  and  Annes  Gilmour,  his  sister,  upon  this  ground,  That  Sir 
Andrew  having  disponed,  in  favours  of  Margaret  Gilmour  his  only  daughter,  his  whole 
•state,  which  he  then  had,  or  should  acquire,  with  this  provision,  that  in  case  his 
daughter  or  her  children  should  decease  be-[2966]-^ore  her  mother,  the  said  estate 
should  belong  to  her  mother,  she  remaining  immarried  ;  as  likewise  by  a  testament 
of  that  same  date,  he  appoints  his  daughter  his  universal  legatar,  and  failing  of  her  by 
decease,  her  mother  to  succeed  upon  the  same  terms  ;  whereupon  it  was  craved  to  be 
declared,  that  the  said  Dame  Margaret  only  had  right  to  the  bonds  or  sums  of  money 
that  belonged  to  Sir  Andrew,  his  daughter  being  now  dead,  and  he  having  no  other 
children.     It  was  alleged  by  the  defenders.  That  the  disposition  and  testament  being 
qualified,  as  said  is,  she  could  thereby  have  no  right,  but,  in  case  she  should  die  un- 
married again  ;  and  if  she  should  uplift  the  sums  of  money  belonging  to  her  husband, 
she  ought  to  be  decerned  to  re-employ  the  same  with  that  same  quality  and  condition  ; 
so  that  if  hereafter  she  should  marry,  they  ought  to  belong  to  the  nearest  of  kin  of  her 
husband.     It  was  replied,  That  such  conditions  being  reprobate  bv  the  law,  wherebv 
matrimonia  dd>ent  esse  libera  ;  and  it  being  the  meaning  of  the  defunct,  that  the  said 
restraint  of  not  marrying  should  only  be  in  force  during  the  lifetime  of  his  daughter  or 
children  ;  she  being  now  dead,  and  there  being  no  children  of  the  marriage,  that  con- 
dition and  the  restraint  is  void,  specially  seeing  the  mother's  substitution  to  the 
children  is  burdened  with  the  provision  of  500  merks  to  be  paid  to  Sir  Andrew's  natural 
daughter  ;  which  certainly  he  had  never  done,  if  he  had  not  intended  that  his  Lady 
should  have  right  failing  of  his  children,  seeing  that  provision  was  payable  at  her 
marriage  whensoever  it  should  happen. 
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The  Lords  albeit  they  found,  that  the  condition  si  vidua  manseril  ei  ntm  \ 
be  consonant  to  law  and  not  reprobate,  yet  they  decerned  that  the  relict  shonld] 
right  to  the  whole  estate,  by  virtue  of  that  substitution,  notwithstanding  of  the  qa 
fication  ;  and,  that  it  was  the  meaning  of  the  defunct  that  it  be  so,  not  only  beei 
that  it  was  burdened  with  a  paction  to  his  natural  daughter,  but  likewise  because,  i 
a  former  bond  when  he  had  no  lawful  children,  he  had  provided  his  liady  to  his  wU 
estate.  Id,  Die.  v.  I,  p.  191.    Gosfard,  MS.  No.  485,  p.  25t  ] 


No.  26.    [29681  Buchannan  t?.  The  Laird  of  Buchannan.     February  13, 1680. 

A  daughter  being  competently  provided,  her  father  gave  her  an  additional  prov 
which  was  to  become  void,  if  she  married  without  his  consent.  The  Lords  f 
the  irritancy  incurred,  she  having  married  without  his  consent,  though  it ' 
suitable  match. 

The  Laird  of  Buchannan  in  his  contract  of  marriage,  provides  his  estate  to  the 
male  of  the  marriage,  and  to  the  daughter  of  the  marriage,  in  case  there  should  be 
one,  10,000  pounds  ;  but  thereafter  he  gave  her  a  bond  of  20,000  merks,  and  she  g 
a  bond  that  she  should  not  marry  without  her  father's  consent,  and  if  she  did  in 
contrary,  that  she  should  lose  any  addition  made  to  her  portion-natural.  BQchai 
having  no  heirs-male,  dispones  his  estate  to  Major  Grant,  he  assuming  his  name, 
providing  that  he  marry  the  said  Elizabeth  his  daughter,  and  in  case  of  her  refusal, 
burdens  the  edtate  only  with  the  provision  in  her  mother's  contract,  and  declares ' 
same  to  be  free  of  the  5000  merks  he  had  added  to  her  by  his  bond.  Major  Grant 
to  the  said  Elizabeth  with  a  notary,  and  offered  to  marry  her,  and  desired  that  she  s] 
consent,  which  she  refusing,  he  took  instruments  thereon.  The  said  Elizabeth 
now  married  Stuart  of  Ardvorlich,  and  with  his  concourse  pursues  adjudication 
her  father's  bond.  The  defender  alleged  absolvitor  from  the  5000  merks  of  ad/ 
because  the  pursuer  had  not  married  with  her  father's  consent,  but  contrary  to 
express  will ;  so  that  the  addition  being  a  gratuitous  donation,  it  is  not  only  tevoP 
for  her  ingratitude  in  manying  without  her  father's  consent,  but  by  express  provifflO^ 
both  by  the  bond  itself,  ana  by  the  back-bond.  The  pursuer  answered,  Imo,  That 
clauses  are  contrary  to  the  freedom  of  marriage,  and  therefore  are  holden  proMH 
adjectis,  2do,  She  ought  not  to  have  desired  her  father's  consent  to  this  marnMi 
knowing  that  he  was  pre-determined  to  assent  to  no  marriage  but  to  George  GrantrtJ 
and  it  would  be  no  ingratitude  to  refuse  to  marry  George  Grant,  being  a  man  so  iC 
above  her  age,  and  who  shewed  no  affection  for  her,  but  rather  to  be  rid  of  this  additio^i 
by  an  uncivil  putting  her  to  an  acceptance  of  the  marriage  on  the  first  propontioa; 
neither  was  her  father  in  a  capacity  to  assent  to  this  marriage,  in  respect  of  his  Sj^ 
position  to  Grant.  3tio,  Such  clauses  do  import  no  more  but  to  guard  asainst  onrai^ 
able  marriages,  and  this  marriage  is  most  suitable,  for  if  she  had  desired  her  fadieA 
consent,  and  he  had  been  at  freedom  to  give  it,  it  [2989]  would  not  have  annulled  te 
portion,  unless  he  gave  a  reasonable  cause  of  his  refusal.  The  defender  replied,  IW 
clauses  adjected,  in  case  parties  marry  not,  are  holden  as  not  adjected,  being  impeditivi- 
of  marriage,  which  should  be  free  ;  but  free  donations  granted  on  condition, "  That  Al 
party  marry  such  a  man,  or  marry  not,  without  the  donor's  consent,"  are  no  wag 
rejected  ;  much  less  in  the  case  of  a  father  and  daughter.  2do,  The  daughter  Asmi 
have  craved  her  father's  consent,  both  by  her  natural  obUgation,  and  her  back-boal 
nor  was  he  bound  up  by  his  disposition  to  Grant ;  for,  if  she  had  proposed  a  reaaomUl 
cause  why  she  should  not  marry  Grant,  if  it  had  been  no  more  but  that  she  could  flst 
find  affection  for  him,  it  might  have  excused  her,  if  she  was  ready  to  depone  thatil 
was  true ;  but  she  is  inexcusable  never  to  have  demanded  her  father's  consent ;  n«tkr 
was  he  bound  up,  but  if  he  had  been  convinced  of  the  reasonableness  of  her  refusal,  li 
not  marrying  Grant,  and  marrying  Ardvorlich,  he  might  have  consented,  audit 
purified  the  condition  in  her  bond,  which  being  before  Grant's  disposition,  could  new 
be  prejudged  by  any  clause  in  it. 

The  I^rds  found  the  liberty  of  the  marriage  did  not  exclude  the  provision  in  tbt 
back-bond,  and  found  that  the  father  might  have  assented  to  her  marriage  with  Ardvw 
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A,  and  so  made  the  bond  effectual,  albeit  after  the  bond  he  had  insert  an  irritancy  in 
tnoit's  disposition,  and  therefore  adjudged  only  for  the  10,000  pounds. 

Fcl.  Die.  V.  1,  p.  189.    Stair,  v.  2,  p.  756. 


\o.  31.       [2972]  P&iNGLE  and  Rutherford  v,  Pringle.    July  20,  1688. 

^oand,  that  a  brother  not  giving  consent  to  his  sister's  marriage,  which  consent, 
by  her  father's  appointment,  she  was  bound  to  obtain,  under  an  irritancy  of 
losing  part  of  her  portion,  did  not  infer  the  irritancy,  unless  he  gave  a  reason  for 
his  dusent. 

Elisabeth  Pringle,  and  Rutherford  her  husband,  pursuing  Pringle  of  Symington, 
ler  brother,  for  her  portion,  he  repeated  a  reduction  upon  these  grounds  ;  Imo,  That 
lome  of  the  bonds  assigned  to  her  were  heritable,  and  the  assignation  by  her  father 
fms  in  ledOy  at  which  time  he  could  not  prejudge  his  heir  ;  2do,  That  she  was  obliged 
)fi  marry  with  his  consent,  else  2000  merks  was  to  return  to  him. — Answered  to  the 
Ibst,  He  was  her  tutor,  and  granted  discharges  of  the  annuals  of  these  sums  tiUorio 
j^ominCy  and  so  had  homologated,  and  could  not  now  quarrel  it ;  2do,  He  had  accepted 
I  disposition  from  his  father,  narrating  this  portion ;  3tio,  As  to  her  marriage,  the 
Ipaiity  was  not  known  nor  intimated  to  her. — Replied,  His  acting  as  tutor  did  not 
(lecliide  him,  as  is  clear  from  §  4,  Inatitut.  de  inofficios.  testament.  The  Lords 
lepelled  the  reason  founded  upon  deathbed,  the  charger  proving  that  the  suspender 
lad  accepted  a  disposition,  which  narrates  the  cause  and  occasion  of  the  same  to  be 
ikd  bonds  assigned  ;  and  find,  that  the  suspender  not  giving  his  consent  to  the  charger, 
U&  uster's  marriage,  does  not  infer  the  irritancy  contamed  in  the  assignation,  of 
applying  2000  merks  of  the  said  bonds  to  the  suspender  ;  unless  the  suspender  could 
pve  a  reason  of  dissent ;  for  they  would  not  allow  him,  upon  the  prospect  of  his  own 
benefit,  to  deny  his  consent  to  every  proposition  of  marriage  made  to  his  sister, 
because  he  hoped  2000  merks  would  fall  in  to  him. 

Fol.  Die.  V.  1,  p.  190.    FountainhaU,  v.  1,  p.  512. 


No.  32.         William  Buntin  v.  Archibald  Buchanan.    July  7, 1710. 

A  lady  and  her  husband  pursued  for  her  tocher,  contained  in  a  bond  of  provision 
having  this  condition,  that  she  should  marry  with  consent  of  certain  friends, 
otherwise  the  bond  to  be  null.  The  marriage  was  without  disparagement,  yet 
the  nominees  dissented.  The  defender  pleaded  for  a  restriction  of  the  tocher 
to  a  sum  equal  to  the  lady's  legitim  ;  but  the  whole  tocher  was  decerned  for. 

William  Buntin,  son  to  the  Laird  of  Airdoch,  having  married  Jean  Buchanan, 
daughter  to  Drummakill,  he  pursues  Archibald  Buchanan  of  Drummakill,  her  brother, 
for  payment  of  5000  merks  contained  in  a  bond  of  provision  given  to  her  by  her  father. 
—Alleged,  She  has  forfeited  her  right,  because  the  bond  contains  an  express  quality, 
that  his  daughter  shall  marry  with  the  special  advice  and  consent  of  George  Lindsay 
oi  Blackshome,  and  John  Cuninghame  of  Ballindalloch,  otherwise  her  bond  to  be 
void  and  null ;  but  so  it  is,  she  never  required  their  consent ;  but,  on  the  contrary, 
they  dissented  ;  and  this  tocher  being  a  donation,  it  may  be  given  with  what  qualities 
^  conditions  the  donor  pleases ;  and  if  not  obeyed,  the  quality  ceases,  tot.  tit.  C. 
i^donat.  sub  mode  et  [2973]  condit. — Answered,  That  marriage  is  favourable,  especially 
when  with  their  equal  without  disparagement  (as  this  was),  and  any  restrictions  and 
limitations  whereupon  are  commonly  rejected  as  contra  libertcUem  matrimonii,  and 
Ballindalloch  (who  was  only  on  life  of  the  two  nominate),  has  since  the  marriage 
declared  his  acquiescence,  and  that  he  has  nothing  to  object  against  it,  so  that  his 
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ratihabition  comj)ar<Uur  mandato ;  and  such  provisions  are  not  pure  donations,  but 
the  effects  of  a  pre-existent  obligation  from  the  laws  and  ties  of  nature ;  and  wlu 
creditors  may  say  against  them,  yet  they  are  always  good  against  the  granter's 
and  such  clauses  have  been  oft  repudiate,  as  inutUiter  adjeday  and  was  so  found,  3d 
1680,  Fetterneer  contra  L.  Semple,  No.  27,  p.  2969  ;  and  in  1681,  Hamilton  of  Mo]  ' 
hall  contra  Baird  of  Saughtonhall,  No.  28,  p.  2970,  where  the  clause  was  not  in*  ' 
to  the  daughter,  nor  shown  to  the  daughter,  nor  shown  to  her  before  her  nu 
the  bond  never  being  in  her  custody,  but  in  the  hands  of  a  friend.  ProvisioiMi 
children  are  juris  naturalis,  and  not  to  be  forfeited  upon  latent  clauses,  but 
where  there  is  evident  contempt  and  contravention,  but  here  ignorantia  invinc 
plainly  excuses  her. — Replied,  The  Lords  have  not  extended  these  irritant  clai 
about  marriages  without  consent,  to  annul  the  provision  in  toto,  but  only  to  n 
them  to  a  moderate  and  reasonable  tocher,  corresponding  to  what  would  befall 
as  their  legitim  and  portion  natural,  and  Drummakill  pleads  it  no  farther,  bnt 
the  Lords  may  consider  the  condition  of  the  fortune,  and  the  debts  affecting 
same,  and  they  will  find  this  a  most  exorbitant  provision  ;  and  all  that  is  craved  ii»' 
that  it  may  be  reduced  quoad  excessum,  and  brought  to  a  just  equality.  And  as  It. 
her  ignorance,  it  is  offered  to  be  proven  she  knew  the  terms  of  her  father's  bondt 
and  Ballindalloch's  consent  ex  post  facto  is  of  no  import ;  for  he  who  justiy  leiaaA 
his  consent  before  the  marriage,  when  the  thing  is  done  without  his  concourse,  what 
is  the  remedy  but  to  make  the  best  of  an  ill  bargain  they  can  ? — The  Lords  repeUad 
the  defence,  and  found  Drummakill  liable  in  the  whole  tocher,  and  refused  to  modi^ 
it.  If  she  had  married  to  a  turpis  persona,  or  with  great  disparity,  the  Lords  wouid 
have  taken  it  to  consideration.      Fol.  Die.  v.  1,  p.  190.   Fountainhall,  v.  2,  p.  584. 


No.  35.    [2977]  Sir  Kenneth  M'Kenzie  v.  The  Creditors  of  Kinminnitv. 

June  6  &  July  1750. 


A  person  under  no  natural  obligation  to  provide,  granted  a  bond  to  a  Lady,  under 
the  condition  that  she  should  marry  with  the  consent  in  writing  of  the  donor. 
She  married  without  it,  yet  the  bond  was  found  due.  But  there  were  czrcum- 
stances  inferring  approbation. 

Where  a  father,  who  is  under  a  natural  obligation  to  provide  his  children,  qualifies 
a  bond  of  provision  to  his  daughter,  with  a  condition  "  of  her  marrying  with  consent 
of  persons  therein  named,"  the  tocher  will  be  due  although  she  marry  without  their 
consent,  without  doubt,  if  the  marriage  be  suitable  :  What  the  Lords  might  do  in 
the  case  of  an  unsuitable  marriage  would  depend  on  circumstances.  But,  where  a 
bond  of  provision  is  granted  by  one  who  is  under  no  obligation  to  provide  the  child, 
under  this  condition,  that  she  marry  with  the  granter's  consent,  then  the  condition 
is  strictly  interpreted,  and  the  bond  will  be  found  null  if  she  marry  without  his  con- 
sent, be  the  marriage,  in  the  opinion  of  others,  suitable  or  not,  as  he  is  not  bound 
to  assign  the  reason  of  his  dissent.  And  so  far  has  this  been  carried,  that  even  where 
a  father,  who  had  before  competently  provided  his  daughter,  gave  her  an  additional 
provision,  which  was  to  become  void  in  case  she  married  without  his  consent,  tlie 
irritancy  has  been  found  incurred  where  she  married  without  his  consent,  althougk 
the  match  was  suitable.  But  where  the  consent  required  in  the  condition  is  not 
the  consent  of  the  granter  himself,  but  of  other  persons  therein  named,  Hoir 
far  [2978]  *^e  irritancy  will,  in  that  case,  take  place,  where  they  cannot  give  a  reaaon 
for  their  dissent,  may  be  a  question. 

What  will  import  a  consent,  has  on  some  occasion^,  been  disputed  ;  and  there 
are  cases,  when  the  granter  was  under  no  obligation  to  provide,  in  which  the  Loids 
have  found  that  nothing  less  than  an  express  consent  could  vaUdate  the  bond ;  that 
the  person's  being  present  at  the  marriage  and  his  silence  thereat,  nay,  that  eren 
his  signing  witness  to  the  contract  of  marriage  was  not  sufficient  to  infer  that  consent 
which  was  required  by  the  condition  of  the  bond,  unless  it  had  been  specially  men* 
tioned  and  treated  upon  ;  which  was  carrying  the  matter  too  far,  especially  as  no 
particular  form  of  consent  was^  in  these  cases,  required  by  the  bond  of  provision. 
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It  is  more  dubioas  where  a  particular  form  of  consent  is  expressed  in  the  bond  ; 
St,  so  far  have  the  Lords  receded  from  the  strict  construction  pat  upon  the  clause 
f  ike  foresaid  judgments,  that,  even  in  that  case,  they  have  found  the  consent 
Jiplied  from  circumstances,  although  it  had  not  been  given  in  the  precise  form  re- 
nied  by  the  bond. 

Of  IhiB  there  was  a  strong  instance  in  the  present  case,  being  of  a  bond  of  4000 
IsrkB  granted  by  Elizabeth  Edwards,  relict  of  Sutherland  of  Kinminnity,  to  Mary 
latiiCTland,  her  husband's  daughter  of  his  former  marriage,  under  a  condition  in 
lose  words  :  "  Declaring  always,  that  the  said  Mary  Sutherland  shall  be  bound  and 
Miged  to  marry  with  my  consent,  had  and  obtained  thereto,  by  a  writing  under 
j^  hand  ;  and,  if  she  does  in  the  contrary,  or  dies  unmarried,  then,  and  in  these 
ases^  the  foresaid  bond  of  4000  merks  shall  fall,  accresce,  and  belong  to  me  '* :  Which 
knod  the  Lords  '*  Found  to  be  due,"  although  she  married  privately  without  the 
taiowledge  of  the  granter,  in  respect  of  certain  circumstances,  from  which  her  approba- 
iiim  thereof  was  found  to  be  inferred. 

Whether  these  circumstances  were  rightly  sustained  or  not,  supposing  equipollent 
fitrcumstances  sufficient  to  purify  the  condition  of  the  bond,  and  upon  which  the 
Ooort  was  much  divided,  is  not  material  to  state,  as  a  circumstantial  case  can  be  of 
Ittle  use  as  a  precedent  to  any  other. 

N.B.  It  did  not  appear  in  this  case,  that  Mary  Sutherland,  when  she  married, 
knew  of  the  bond  at  all :  Had  she  known  of  the  bond,  and  the  condition  been  con- 
eeakd,  it  might  have  afforded  an  argument  against  the  irritancy's  being  incurred  ; 
but  as  she  knew  nothing  of  the  bond  itself,  and  that  the  granter  was  under  no  obliga- 
tion to  acquaint  her  of  it,  the  circumstance  of  her  not  knowing  of  the  condition  was 
thought  to  import  nothing. 

Fol.  Die.  V.  3,  p.  158.    KUkerran  (Condition),  No.  1,  p.  145. 


No.  42.    [2991]  Georgb  Campbell  of  Elister  t;.  Abchibald  Campbell  of  Jura. 

December  16, 1757. 

A  man,  in  his  daughter's  contract  of  marriage,  bound  himself  to  pay  a  tocher,  pro- 
viding, ^*  that  if  the  marriaee  should  dissolve  within  year  and  day,  or  without 
heirs  procreate  and  existing,  the  tocher  was  to  return  to  him.  A  child  wa3  bom, 
but  died  soon  after,  and  the  marriage  was  dissolved  by  the  death  of  the  wife, 
after  about  two  years.    Found,  that  the  tocher  did  not  return. 

Archibald  CampbelLef  Jura  became  bound,  in  his  daughter's  contract  of  marriage 
with  George  Campbell  of  Elister,  to  pay  the  said  George  Campbell,  at  Whitsunday 
1754,  the  sum  of  £166,  13s.  4d.  Sterling,  in  name  of  tocher. 

The  contract  contains  this  clause  :  ''  Providing  and  declaring,  That  if  the  marriage 
dissolves  within  year  and  day  after  the  solemnization  thereof,  or  without  heirs  pro- 
cieate,  and  existing,  of  the  same,  then  the  foresaid  tocher  is  to  return  to  the  said 
Archibald  Campbell;"  Ac. 

There  was  a  son  procreated  of  this  marriage ;  but  he  predeceased  his  mother, 
who  died  in  October  1754,  after  the  marriage  had  subsisted  two  years. 

In  the  year  1755,  an  action  was  brought  against  Archibald  Campbell,  for  pay- 
ment of  the  tocher  stipulated  to  be  paid  by  him. 

Pleaded  for  the  defender ;  By  the  above  recited  clause  in  the  contract  of  marriage, 
fte  tocher  is  provided  to  return,  in  two  cases,  1st,  If  the  marriage  should  dissolve 
within  year  and  day ;  or,  2dly,  If  it  should  diissolve  without  heirs  procreated,  and 
existing.  These  are  separate  and  distinct  conditions,  and  the  words  are  clear  and 
express ;  so  that  there  is  no  room  left  for  interpretation,  or  presumptions  of  the  inten- 
tion of  parties.  And  as  the  case  has  happened,  that  there  were  no  heirs  existing 
at  the  dissolution  of  the  marriage,  the  defender  is  entitled  to  retain  the  tocher,  which, 
in  that  event,  was  provided  to  return  to  him  in  case  it  had  been  paid. 

Answered  for  the  pursuer;  Although  this  contract  is  very  inaccurately  drawn, 
yet,  from  a  fail  and  just  construction  of  this  clause,  according  to  what  must  hav^ 
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been  in  the  view  of  parties,  it  is  evident,  that  no  more  was  thereby  intended,  bntl 
in  case  of  the  dissolution  of  the  marriage  within  year  and  day,  without  heirs  pio< 
and  existing,  the  tocher  should  return.    There  was  no  double  condition  here  : 
the  word  or,  according  to  the  received  and  known  interpretation  clearly  estab 
in  the  civil  law,  may,  and,  agreeably  to  circumstances,  ought  to  be  construed,  i 
the  disjunctive  but  conjunctive  sense,  being  only  explanatory  of  the  former  paiti 
the  clause ;  and  imports  no  more,  than  that  in  case  the  marriage  dissolved  witf ' 
year  and  day,  the  bare  procreation  of  a  child  should  not  preclude  the  return  of  t 
tocher,  if  the  child  was  not  existing  at  the  dissolution  of  the  marriage  within  yeari 
day.     The  contrary  construction,  contended  for  by  the  defender,  implies  manii 
absurdities.    For,  supposing  the  word  or  to  establish  two  independent  conditioos,! 
the  marriage  had  dissolved  within  year  and  day,  by  the  husband's  death,  though  thcitt 
had  been  a  child  of  the  marriage  then  existing,  the  wife  would  have  been  entitled  tBij 
her  liferent  provision,  and  the  tocher  must  have  returned.    Again,  supposing  Um  ^ 
marriage  to  have  dissolved  within  the  year,  by  the  wife's  predecease,  though  there  had  I 
been  a  child  procreated  of  the  marriage  then  existing,  the  por-[2  992  ]-tion  must  abo 
have  returned ;  because,  according  to  the  defender's  argument,  the  procreation  and  ex- 
istence of  children  constituted  a  separate  independent  condition,  nowise  connected  vnA 
the  dissolution  of  the  marriage  within  year  and  day :  And  in  the  other  event,  of  tbe 
marriage  dissolving,  though  at  the  distance  of  fifty  years,  after  the  procreation  of 
perhaps  twenty  children,  if  these  children  did  not  exist  at  the  dissolution  of  tbs 
marriage,  the  tocher  was  still  to  return.    These,  and  others  that  might  be  menriooed, 
are  so  many  glaring  absurdities  attending  the  defender's  construction  of  this  ckiise, 
that  it  is  impossible  it  can  be  received. 

Observed  on  the  Bench ;  The  words  of  this  clause  are  very  strong  in  favour  of  the 
defender.  The  obvious  import  of  the  words  is.  That  qiuindocunque  the  marriage 
should  be  dissolved,  if  there  were  no  children  existing,  the  tocher  should  return.  But 
the  Court,  ex  cBouitate,  may  reject  the  express  words,  and  explain  their  meaning  from 
the  intention  of  parties,  which  is  as  clear  on  the  other  hand. 

The  Lords  ''  found,  That,  in  respect  it  is  acknowledged,  that  the  marriage  sub- 
sisted about  two  years,  and  that  there  was  a  child  procreated  of  the  marriage,  who 
lived  for  several  months,  the  pursuer  was  entitled  to  the  wife's  tocher,  although  the 
said  child  died  before  the  dissolution  of  the  marriage,  by  the  death  of  the  mother." 

Act.  LocKHART. — Alt.  Hew  Dalbymple. 

0.  C.  Fcl.  Die.  V.  3,  p.  161.    Fac,  Cot,  No.  72,  p.  120. 


No.  6.      [3011]  The  Bishop  of  Aberdeen  v.  The  Viscount  of  Eenmure. 

July  15, 1680. 

Sasine  being  taken  upon  an  obligation  to  infeft  a  se  et  de  «e,  without  relating  speciaOj 
to  either,  a  posterior  confirmation  was  found  to  perfect  the  sasine  a  se,  not  only 
from  the  confirmation,  but  from  the  date  of  the  sasine ;  upon  which  footing, 
the  creditor  in  an  annualrent  right  having  died  before  confirmation,  the  annual- 
rent  right  was  found  to  be  in  the  superior's  hands  by  non-entry,  who  confirmed  it 

The  Bishop  of  Aberdeen  pursues  a  poinding  of  the  ground  of  the  baronies  of 
Eenmure  and  Kirkmichael,  upon  an  infeftment  of  annualrent. — It  was  alleged  for 
Kenmure,  heritor  of  these  baronies,  That  the  annualrent  was  in  non-entry,  by  the 
decease  of  the  Lord  Whitekirk,  who  was  infeft  therein  upon  a  precept  relative  \)6& 
to  the  infeftment  from  his  author,  a  seetde  se,  which  not  being  confirmed  iu  White- 
kirk's  life,  the  Bishop's  retour  should  have  retoured  the  annualrent,  as  being  in  the 
hands  of  Kenmure  by  non-entry,  and  not  in  the  hands  of  the  King,  who  was  not 
Whitekirk's  superior  till  the  confirmation ;  2do,  Whitekirk's  sasine  was  null,  as  not 
having  four  witnesses. — It  was  answered,  That  such  sasines  upon  precepts  relating 
to  infeftments,  both  public  and  base,  are  always  applicable  to  either  infeftment,  tf 
the  party  infeft  pleases;  and  when  a  confirmation  supervenes,  the  right  beoomes 
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public,  holden  of  the  superior,  and  the  confirmation  perfects  the  sasine  from  the  date 
of  the  sasine  ;  so  that  the  confirmation  being  before  the  Bishop's  retour,  the  annual- 
lent  was  rightly  retoured,  as  in  the  King's  hand,  and  Kenmure  was  never  superior  ; 
|Bnd  as  to  the  sasine,  four  witnesses  are  only  required  to  writs  of  consequence,  to  be 
sabecribed  by  the  granters,  who  cannot  subscribe  with  their  hand,  and  was  never 
ieztended  to  sasines,  or  any  instruments  of  notaries,  proceeding  upon  a  warrant, 
aitfficiently  subscribed. 

The  Lords  found.  That  if  Whitekirk  had  taken  infeftment  expressly,  to  be  holden 
of  his  author  or  successor,  the  annualrent  would  have  been  in  non-entry  till  the  con- 
ifinnation  ;  but,  the  sasine  bearing  applicable  to  both  infeftments,  a  se  et  de  se,  that 
like  application  made  by  the  confirmation,  did  exclude  the  non-entry,  and  perfected 
the  sasine  a  se  from  the  date  of  that  sasine ;  and  found  no  necessity  of  more  than  two 
witnesses  in  a  sasine.  Fd.  Die.  v.  1,  p.  193.    Stair,  v.  2,  p.  786. 


No.  7.     [3012]  BoTHWEL  of  Glencorse  v.  Deans  of  Woodhouselee.    June  1687. 

A  superior  confirming  an  infeftment  indefinitely,  which  had  been  taken  both 
ie  me  et  a  me,  conform  to  clauses  in  a  disposition  for  that  efiect,  was  presumed  to 
confirm  the  infeftment  a  me,  to  make  the  right  public,  and  he  was  preferred  to  the 
casualties  ;  and  the  base  superior  was  not  found  liable  to  enter  the  vassal  conform 
to  his  obligement  in  the  disposition. 

Fcl.  Die,  V.  1,  p.  193.    Harcarse  (Infeftment),  No.  609,  p.  170. 


No.  8.  Lord  Chancellob  v.  Charles  Brown.    February  16, 1688. 

Found  in  conformity  with  No.  7. 

Upon  the  death  of  Robert  Brown,  who  had  an  improper  wadset  of  Gleghomy's 
lands,  affected  with  a  back-tack,  there  was  a  process  raised  at  the  instance  of  the 
Kind's  donatar  of  ward,  for  mails  and  duties  of  the  land  since  the  ward,  and  a 
liquidation  of  the  heir's  marriage. 

Alleged  for  the  defender,  Imo,  Robert  Brown  was  not  the  King's  vassal,  in  so  far 
as  the  wadset  was  to  be  holden  a  me  ot  de  ms,  and  the  confirmation  being 
[3013]  indefinite  of  the  infeftment  taken  on  the  precept,  and  the  defender  restricts  it  to 
the  infeftment  de  me  ;  and  so  the  confirmation  shall  give  him  no  benefit  as  the  King's 
vassal ;  and  if  Gleghomy  die,  the  casualties  of  the  superiority  will  fall  by  his  death  ; 
and  the  confirmation  of  the  base  right  will  only  secure  against  forfeiture  ;  2do,  Esto 
the  defender's  ward  were  fallen,  yet  there  being  a  back-tack  never  declared,  and  the 
defunct  not  in  possession,  the  mails  and  duties  cannot  exceed  the  back-tack  duties  ; 
and  the  confirmation  is  equivalent  to  the  King's  consent  to  the  back-tack,  which 
imports  non  rejmgnantiam ;  3tio,  The  wadset  was  a  redeemable  right,  and  the  defunct 
had  intiomitted  with  the  rents  of  the  lands  upon  a  comprising  for  the  back-tack 
duties,  which  rents  exceed  these  back-tack  duties  and  sums  in  the  wadset.  Now  this 
ought  to  be  sustained  against  the  superior,  as  well  as  it  would  be  sustained  against 
a  singular  successor  in  the  wadset. 

^swered  for  the  pursuer ;  The  indefinite  sasine  following  upon  a  precept  to 
take  infeftment  both  de  me  and  a  me,  answers  to  both  holdings,  and  is  presumed 
to  respect  the  best  holding,  unless  it  had  expressly  borne  the  tenendas  to  be  only 
of  the  base  superior  ;  and  now  the  defender  hath  no  election,  multo  minus  after  the 
casuality  hath  emerged  ;  and  therefore  the  confirmation  must  be  applied  to  the 
infeftment  a  me ;  2do,  The  ward  of  the  wadset  lands  falls  to  the  superior,  and  the 
hack-tack  doth  not  restrict  the  right,  but  possession,  in  which  sense  it  is  not  real 
quoad  the  superior,  and  must  sleep  during  the  ward,  just  like  a  tack  set  by  the  heritor : 
Nor  doth  the  superior's  confirmation  import  any  consent  but  such  as  is  congruous 
to  his  own  right  of  superiority  ;  for  it  is  not  to  be  supposed,  that  he  intended  thereby 
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to  prejudge  himself  of  his  casualties,  which  are  usually  reserved  in  confirmalionis 
and  a  consent  to  a  tack  not  in  a  way  of  confirmation,  being  no  act  of  a  superior,  f 
stronger  than  a  confirmation  of  the  back-tack  duties.     And  as  a  confirmation  of  a  1 
infeftment  would  not  hinder  the  superior  to  exclude  the  party  so  infeft  from 
and  duties,  multo  minus  can  the  confirmation  in  so  far  as  relates  to  the  back-1 
but  both  must  sleep  during  the  ward  ;  3tio,  Intromissions  with  the  duties  of  1 
after  declaring  of  the  back-tack,  or  other  extrinsic  intromissions,  do  not 
the  wadset,  as  intromissions  within  the  legal  in  apprisings  do  by  act  of  Parh 
unless  before  the  wadsetter's  death  application  had  been  made  by  way  of  oomji 
tion.    And  though  extrinsic  payment  to  a  wadsetter,  even  upon  an  unregistrati 
discharge,  or  payment  by  poinding  of  goods,  hath  been  sustained  to  eztingoish  1 ' 
wadset,  in  prejudice  of  a  singular  successor  thereto,  yet  that  cannot  be  obt 
against  superiors  quoad  the  reddendo  of  their  superiority. 

The  Lords  repelled  all  the  defender's  three  allegeances,  in  respect  of  the  answtdi  J 
made  thereto.  And  in  the  reasoning  it  was  doubted  by  some,  if  the  reverser  mi^J 
redeem  the  wadset  during  the  minority. 

Fd,  Die,  V.  1,  p.  193.    Harcarse  (Wards  &  Marriages),  No.  1012,  p.  287. 


No.  17.     [3022]  John  Grieve,  servant  to  Dr.  George  Grieve,  Physician  in  Peeblei 
V.  John  Williamson,  Cordiner  in  Peebles.    December  11,  1760. 

Where  a  disposition  is  granted  to  one,  and  the  heirs-male  of  his  body,  a  charter  granted 
by  the  superior,  without  resignation,  confirming  the  disposition  to  the  (uspoBce 
in  liferent,  and  to  his  son  in  fee,  with  infeftment  following  thereon,  will  not  con- 
stitute the  son  fiar. 

James  Williamson  of  Cardrona,  by  disposition,  anno  1706,  for  love  and  favour, 
and  other  causes,  disponed  to  Mr.  John  Williamson,  schoolmaster  in  Peebles,  and 
the  heirs-male  of  his  body,  or  the  heirs-male  of  the  descendants  of  his  body,  which 
failing,  to  return  to  the  grantor's  heirs,  certain  burgage  tenements  in  the  burgh  of 
Peebles,  and  five  acres  of  land  in  its  neighbourhood,  holding  feu  of  the  Earl  of  TraquBZL 

These  five  acres  were  neither  resigned  in  terms  of  the  procuratory,  nor  was  iifeft- 
ment  taken  in  virtue  of  the  precept  of  sasine ;  but  in  1709,  a  charter  was  granted  by  the 
Earl  of  Traquair,  the  supenor,  which  confirms  the  disposition  by  Cardrona,  in  onmdm 
capUibue  et  singulis  dausulis,  dc,  secundum  formam  et  ienorem  ejus  in  omnibus  pmutk 
At  the  same  time,  this  confirmation  is  not  granted  to  Mr.  John  Williamson,  as  sole 
fiar,  in  terms  of  Cardrona's  conveyance,  but  thus :  Prcediet.  Mcigistro  Joanni  Wmumr 
son,  in  vitali  reditu,  et  Jacobo  Williamson  ejus  flio,  in  feodo.  Immediately  after  thie, 
there  is  a  clause  of  novodamus  in  the  same  terms  ;  and  the  charter  concludes  with  t 
precept  of  sasine  for  infefting  the  father  in  hferent,  and  the  son  in  fee. 

Upon  this  charter,  infeftment  soon  followed ;  and  the  sasine  bears  dehveij  to 
have  been  made  to  the  father  and  son  personally ;  and  that  the  father,  jfro  semet  ifio, 
et  in  nomine  ejus  filiiy  instrumentum  petiit,  <kc. 

From  this  time,  down  to  the  1735,  Mr.  John  Williamson,  the  father,  continued  tD 
possess  as  fiar  ;  and,  in  that  character,  granted  infeftments  of  annualrent  out  of  the 
lands.  But  the  eldest  son,  James,  having  then  died,  John  Grieve,  one  of  his  penoiul 
creditors,  brought  a  process  against  John,  the  second  son,  as  lawfully  charged  to 
enter  heir  to  his  deceased  brother  ;  and,  upon  John's  renunciation,  obtained  adecxtet 
cognitionis  causa,  of  date  the  9th  of  January  1736 ;  and  thereafter  proceeded  to 
lead  an  adjudication. 

Upon  this,  Mr.  John  Williamson,  the  father,  executed  a  disposition  in  bvooioi 
his  son  John,  reserving  his  own  liferent,  and  containing  a  substitution  and  return  in 
conformity  with  Cardrona's  disposition,  and  assigning  him  to  the  unexecuted  pro* 
curatory,  and  precept  therein  contained  ;  but  soon  thereafter,  he  was  himself  ime/^ 
upon  the  said  precept,  and  appeared  for  his  interest  in  the  [3023]  process  of  adjodica- 
tion  brought  by  John  Grieve  ;  in  which  a  decreet  was  obtained  upon  the  13th  Jul/ 
1736,  reserving  all  defences  contra  executionem. 
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Immediately  after  this,  Mr.  John  Williamson,  the  father,  brought  a  process  of 
Niaction  against  the  Eari  of  Traquair,  of  the  above-mentioned  charter  and  sasine, 
A  account  of  their  being  disconform  to  Cardrona's  disposition  ;  and  accordingly 
btained  a  decreet,  reducing  the  same,  upon  the  18th  of  January  1737. 

Mr.  Williamson  having  died  a  few  years  thereafter,  he  was  succeeded  by  his  son 
ohn ;  who  continued  in  ^e  undisturbed  possession  for  a  considerable  time  ;  but,  at 
ift,  was  called  as  a  defender,  alongst  with  his  tenants,  in  a  process  of  mails  and  duties, 
longht  at  the  instance  of  the  above-named  John  Grieve,  upon  the  decreet  of  adjudica- 
Ion  obtained  in  the  year  1736. 

^  The  defender  produced  Gardrona's  disposition,  and  his  father's  infeftment,  the 
bposition  by  his  father  to  himself,  and  the  decreet  of  reduction,  obtained  against  the 
!arl  of  Traquair ;  and  contended,  That  these  were  sufficient  to  exclude  the  pursuer. 

Answered  for  the  pursuer,  Imo,  The  decreet  of  reduction  obtained  against  the  Earl 
f  Traquair,  who  was  the  only  defender  called,  can  have  no  operation  to  the  prejudice 
{  any  other  person  ;  and,  of  consequence,  cannot  affect  the  right  that  stood  in  James 
yiUiamwon,  or  cut  off  the  interest  of  his  creditors,  or  any  claiming  under  him. 

2do,  As  James  Williamson  stood  upon  record  infeft  in  the  fee,  the  pursuer  was  m 
WM  fde  to  contract  with  him  ;  and  therefore  cannot  be  injured  by  any  subsecjuent 
eduction  of  his  right.  And  a  similar  judgment  was  pronounced  by  the  Court,  in  the 
awe  of  Mrs.  Stewart  of  Phisgii,  whose  infeftment  was  sustained,  although  her  husband's 
ight  to  the  lands  was  set  aside.    See  Osoukds  and  Wabbakts. 

3tio,  The  charter  by  the  Earl  of  Traquair  was  sufficient,  although  it  had  contained 
BO  chrase  of  novodamus,  to  vest  the  fee  in  James,  by  confirmation  ;  seeing  that,  by 
die  terms  of  Gardrona's  disposition,  no  more  than  a  liferent  seems  to  have  been  in- 
tended to  be  given  to  the  father. 

4to,  The  clause  of  novoiamus  in  the  charter,  with  the  sasine  following  upon  it, 
nade  a  proper  and  legal  feudal  investiture  of  the  property  in  James. 

Sfto,  Sappooing  the  charter  liable  to  objection,  as  being  disconform  to  the  disposition, 
tnch  objection  was  only  competent  to  John  Williamson,  the  father ;  and  as  he  homo- 
logated the  alteration,  by  accepting  of  the  charter,  and  by  taking  it  propriis  manUms, 
which  supplied  the  want  of  a  resignation,  he  could  not  afterwards  retract.  It  was  in 
Us  power  to  vest  the  property  in  his  son  in  this  manner  ;  and  as  he  actually  did  so, 
1m  could  not  thereafter  take  the  fee  from  him,  or  out  of  his  heredUas  jacens,  either  by 
a  new  infeftment  in  his  own  favour,  or  by  a  disposition  to  his  son  John.  And  so  in 
Aiect  it  was  found  in  the  case  of  Cubbison  f7.  Cubbison.  See  Gboukds  and  Warbants. 
There,  a  father  having  received  a  disposition  to  himself,  his  heirs  and  assignees,  with 
a  precept  of  sasine  ;  and  having  afterwards  taken  a  charter  from  the  superior,  who 
^^  [3024]  ftlBO  the  disponer  of  the  lands,  to  himself  in  liferent,  and  his  son  in  fee, 
thought  proper  to  bring  a  reduction  of  the  same,  as  being  granted  without  any  warrant. 
Bat  it  having  been  urged  for  the  son,  That  in  the  sasine,  the  father  was  said  to  have 
received  the  symbols  of  infeftment  as  attorney  for  his  son,  and  that  in  a  bond  granted 
bj  the  father,  the  son  was  designed  by  the  lands  contained  in  the  charter,  the  Lords 
foTind,  That  the  charter  and  sasine,  without  any  warrant,  joined  with  the  circumstances 
above-mentioned,  were  sufficient  to  establish  the  fee  in  the  son. 

Replied  for  the  defender.  To  the  first ;  The  Earl  of  Traquair,  who  granted  the 
erroneous  charter,  was  the  only  person  who  could  properly  be  called  in  the  reduction. 
For  James  Williamson  having  died  without  issue,  the  defender  was  his  immediate 
tepiesentative ;  but  he  had,  before  that  time,  renounced  to  be  heir  to  him,  in  the 
pursuer's  process  of  constitution. 

To  the  second  ;  Sesoluto  jure  dantis,  reaclvitur  jus  accipientis.  James  Williamson 
could  communicate  no  better  right  to  another  than  he  had  himself.  And  the  case  of 
Phisgil  is  by  no  means  applicable  to  the  present.  Phisgii  was  not  only  infeft,  but  in 
the  michallenged  possession  of  the  estate  ;  when  his  lady  was  infeft  in  security  of  her 
jointure,  she  contracted  upon  the  faith  of  his  being  proprietor  of  the  estate  of  which 
ihe  saw  him  possessed  ;  and  her  infeftment  created  a  real  lien  upon  the  lands  for  the 
most  onerous  cause.  On  the  other  hand,  James  Williamson  never  was  in  the  posses- 
won,  and  the  pursuer  received  no  infeftment  or  real  security  from  him.  He  was  only 
a  personal  creditor ;  and  his  adjudication  of  the  lands,  as  in  herediiaU  jacente  of 
James,  could  give  him  no  right  to  them,  in  the  event  of  its  appearing  that  James  had 
1^0  interest  in  them  himself. 

To  the  third  ;  The  disposition  by  Cardrona  was  granted  to  John  Williamson,  and 
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the  heirs-male  of  his  body,  without  mention  of  Uferent  or  fee  in  the  one  or  the 
and  no  instance  can  be  given,  where  such  a  grant  was  ever  found  to  devise  the 
the  issue  of  the  disponee,  and  only  the  liferent  to  himself. 

To  the  fourth  ;   The  clause  of  novodamus  is  an  intrinsic  nullity  of  the  rights 
being  altogether  without  warrant.    A  superior  may,  indeed,  enlarge  the  right  of  ^ 
vassal  by  a  new  grant ;  but  it  never  has,  hitherto,  been  alleged,  tlubt  by  an  a 
act,  he  could  deprive  his  vassal  of  what  was  formerly  conferred  upon  him,  and 
it  to  another.    Supposing  that  resignation  had  been  made  by  Cardrona,  in  the 
of  his  disposition,  it  could  not  be  maintained,  that  the  superior  could  have  giv«L 
new  investiture  in  different  terms.    But  here  the  case  is  still  stronger ;  for  no  r  ~~ 
tion  was  made  at  all ;  and  the  superior  took  it  upon  him  to  give  away  the  p: 
of  lands  over  which  he  had  no  power,  the  fee  being  full  at  the  time. 

To  the  fifth ;  In  the  first  place.    There  is  no  legal  evidence  of  any  homolo| 
on  the  part  of  the  father.    His  acceptance  of  the  charter  is  no  otherwise  ini 
than  by  the  instrument  of  sasine,  which  bears  his  receiving  infeftment  for 
and  son.    But  this  is  only  the  assertion  of  a  notary ;  and  the  inconveniencies 
be  great,  if  the  bare  attestations  of  notaries,  produced  [3026]  &^  distant  periods, 
to  be  conclusive  as  to  the  interest  of  parties  in  land-rights.    Besides,  it  is  not  de 
that  the  father,  from  the  date  of  the  charter  down  to  his  son's  death,  acted  not  ] 
naked  Uferenter,  but  as  absolute  fiar  of  the  subject ;  which  shows,  that  he  did 
consider  it  as  giving  more  than  a  sfea  succesHonia  ;  and  he  no  sooner  discovered 
contrary,  than  he  gave  the  strongest  testimony  of  his  repudiating  these  erroi 
rights,  by  taking  a  new  infeftment  on  the  precept  in  Cardrona's  disposition,  and  obtaw 
ing  a  decreet  of  reduction  of  the  charter  and  sasine. 

In  the  next  place,  even  supposing  the  father's  acceptance  of  the  charter  folly  . 
structed,  no  right  could  thereby  be  vested  either  in  his  or  his  son's  person. — ^The  k| 
at  that  time  was  completely  established  in  Cardrona.  He  had  indeed  granted  a 
curatory  and  a  precept.  The  procuratory,  however,  never  was  executed  ;  oc 
quently  Lord  Traquair  could  grant  no  charter  of  resignation,  nor  convey  ^e  isob  It 
any  person  whatever  by  a  clause  of  novoiamus.  Again,  no  infeftment  had  bees 
taken  upon  the  precept ;  so  the  charter  of  confirmation  was  premature  and  inept 
But,  even  supposmg  infeftment  had  at  that  time  been  taken  in  virtue  of  the  prec^ 
the  confirmation  would  be  warranted  no  farther,  than  in  so  far  as  it  was  agreeabb 
to  the  precise  terms  of  such  infeftment;  and,  as  it  deviated  from  Cardrona's  dispos* 
tion,  by  giving  the  fee  to  the  son  in  place  of  the  father,  it  was  uUta  vires  of  the  superior; 
and  therefore  void  and  null. 

Lastly,  The  case  of  Cubbison  will  by  no  means  apply.  For,  Imo,  In  that  case, 
the  real  right  of  the  lands  was  truly  in  the  superior's  person  at  the  time  of  granting 
the  charter.  2do,  The  circumstance  of  the  bond  shewed  the  father's  homologatioa 
of  it  in  a  strong  manner.  And,  3tio,  The  presumption  arising  from  the  notary's  asser- 
tion, was  confirmed  into  the  most  positive  evidence,  by  the  father's  admission  of  tbe 
fact. 

*'  The  Lords  sustained  the  defence,  and  assoilzied  from  the  mails  and  duties." 

Reporter,  Justice-Clebk. — Act.  Macintosh.— Alt.  Rae. 

Fol.  Die,  V.  3,  p.  162.    Fac.  Col,  No.  258,  p.  477. 


No.  20.         [3028]  MiLN  V,  The  Laird  of  Powfouls.    December  6, 1678. 

In  a  competition  betwixt  two  infeftments,  the  first  confirmation  was  preferred,  and 
the  bare  giving  in  of  a  signature  to  the  exchequer  was  foimd  not  sufficient,  unfesB 
all  diligence  had  been  used  by  the  one,  or  precipitation  by  the  other. 

In  a  competition  betwixt  the  Creditors  of  Clackmannan,  Alexander  Mib  bjA 
Powfouls,  upon  two  base  infeftments,  were  the  same  day  and  hour  infeft  in  CUdc- 
mannan's  estate  ;  the  said  Alexander  for  an  annualrent  of  a  sum  due  to  him,  and 
Powfouls,  for  relief  of  several  sums  in  which  he  had  been  cautioner  for  Clacknaannan ; 
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both  infeftments  to  be  held  of  and  from  Clackmannan.  Both  gave  in  signatures  to 
the  Exchequer  in  one  day  ior  confirmation,  but  Alexander  Miln's  signature  was  first 
past  in  Exchequer,  and  his  confirmation  first  past  the  seals.  Alexander  did  also, 
before  either  confirmation,  obtain  a  decreet  of  poinding  of  the  ground ;  whereupon 
they  compete  for  preference.  Powfouls  alleged.  That  his  infeftment,  being  for  relief, 
was  vaUd  £rom  its  date,  there  being  no  ground  of  simulation,  but  the  infeftment 
astructed  by  anterior  bonds  to  other  creditors,  wherein  Powfouls  is  cautioner ;  and, 
therefore,  by  the  act  of  ParUament,  such  infeftments,  though  base,  are  never  to  be 
postponed  to  any  infeftments,  not  being  prior,  but  are  in  the  same  case  as  infeftments 
of  warrandice ;  both  which  cannot  attain  possession  till  distress,  but  from  distress 
have  effect  from  their  date.  2do,  As  to  the  confirmations,  the  Exchequer,  by  act  of 
Parliament,  is  ordained  to  give  confirmations  to  all  parties,  as  they  demand  the  same  ; 
so  that  Powfouls  having  presented  a  signature  of  confirmation  as  soon  as  Alexander 
Miln,  the  gratification  of  Exchequer,  in  passing  Alexander  Miln's  first,  cannot  pre- 
judge him.  It  was  answered.  That  pubhc  infertments  are  always  preferred  to  base 
infeftments  before  possession,  or  diligence  for  the  base  infeftment  first  attaining 
possession ;  and,  though  custom  hath  accepted  infeftments  of  warrandice,  where 
possession  is  had  of  the  principal  lands,  it  hath  not  extended  the  same  to  infeftments 
for  relief  of  personal  debts,  which  woidd  much  unsecure  purchasers.  And  as  to  the 
confirmations,  the  giving  in  of  a  signature,  without  continuing  to  get  the  same  past, 
imports  nothing.  2do,  Though  the  King,  as  superior  by  the  common  law,  must 
receive  apprisers  or  adjudgers,  yet  as  to  infeftments  upon  resignation  or  confirmation, 
the  King,  as  all  other  superiors,  may  refuse  all  or  confirm  whom  he  pleases.  And, 
by  the  act  of  ParUament  founded  on,  viz.  act  66,  Pari.  5,  1678,  The  first  confirmation 
is  declared  the  best  right.  And  albeit  that  act  mention  an  act  of  Council,  yet  the 
King  or  his  compositors  ought  not  to  deny  confirmation  upon  the  reasonable  expenses 
[3029]  of  any  party,  yet  that  is  not  repeated  in  the  statutory  part,  but  only  in  the 
narrative ;  and  an  act  of  Council  can  derogate  from  no  man's  right,  much  less  the 
King's. 

The  Lords  found  the  giving  in  of  a  signature  could  not  bring  in  that  party,  without 
first  obtaining  a  confirmation,  unless  all  diligence  had  been  used  by  the  one,  or  pre- 
cipitation by  the  other ;  but  did  not  determine  that  point,  whether  the  Exchequer 
was  obliged  to  confirm  according  to  diligence,  and  did  resolve  further  to  hear  that 
point,  whether  infeftments  for  rehef  of  personal  debts  were  vaUd  from  their  dates. 

Fd.  Die.  v.  1,  p.  194.    Stair,  v.  2,  p.  653. 


No.  1.  [3035]  Johnston  v.  Ireland.    July  20,  1610. 

He  who  had  sums  of  money  to  crave  of  a  defunct,  falling  heir  to  him,  may  not  the 
less  pursue  the  defunct's  executors  for  that  debt,  which  is  not  confirmed  nor  taken 
away  by  the  creditor's  becoming  heir  to  his  debtor. 

Fd.  Die.  V.  1,  p.  195.    Haddington,  MS.  v.  2,  No.  1978. 


No.  6.         [3038]  Lady  Maroarbt  Cuninghamb  v.  The  Lady  Cardross. 

December  21,  1680. 

A  gentlenian  having  disponed  the  bulk  of  his  estate  to  his  second  son,  and  certain  heirs 
of  taikie,  with  the  burden  of  reUeving  the  heir  of  line  of  the  debts  ;  and,  after 
the  eldest  son's  death  without  issue,  the  second  son  being  served  heir  both  of  line 
and  provision,  the  obU^ation  for  relief  was  found  not  extinguished  in  his  person, 
though  he  was  both  heir  and  creditor  in  the  said  rehef,  ana  therefore  his  heir  of 
line,  who  was  also  heir  of  Hne  to  the  maker  of  the  tailzie,  was  found  to  have  relief 
against  the  heirs  of  provision,  so  as  to  have  the  unentailed  estate  disburdened 
of  all  debts. 

Sir  James  Stuart  of  Earkhill  disponed  the  bulk  of  his  estate  to  William  Stuart 
his  second  son  (his  eldest  son  being  a  weak  person)  and  to  William's  heir  male  of  his 
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body,  which  failing,  '^  To  Catharine  Stuart,  his  younger  daughter,  and  her  heus 
the  disposition  contains  this  clause,  *'  That  the  said  William  and  his  heirs  of 
shall  be  obliged  to  pay  Sir  James's  whole  debts,  and  perform  his  whole  deeds 
obligations  in  the  same  way  as  if  William  were  his  heir,  or  as  Sir  James  would 
obliged  himself  "  ;  about  the  time  that  this  deposition  was  signed.  Sir  Jameses 
son  died,  and  his  son  Sir  William  became  infeft  upon  this  disposition,  and  there 
some  wadsets  not  contained  in  the  taibde,  Sir  William  was  mfeft  in  th^e,  ^'  as 
to  his  father,"  for  they  were  disponed  to  him  and  his  heirs  whatsomever ;  Sir  W 
died  without  heirs  of  his  body,  and  thereby  his  succession  divided,  the  tulzie  del 
ing  to  Catharine,  now  Lady  Cardross  his  youngest  sister,  as  heir  of  tailzie  ;   and 
untailzied  estate  fell  equally  to  the  Lady  Cardross,  and  to  Lady  Margaret  Ounin^d 
only  daughter  of  his  eldest  sister  ;  Lady  Margaret  and  her  husband,  Sir  John  Mait 
pursue  a  declarator  against  the  Lady  Cardross  and  the  Lord  Cardross  her  hus 
to  hear  and  see  it  found  and  declared,  that  Lady  Marsaret  had  right  to  the  h^ 
the  untailzied  estate,  and  that  the  Lady  Cardross,  as  neir  of  tailzie  to  Sir  Willir 
was  obliged  to  pay  Sir  James's  debts  by  the  foresaid  clauses  in  the  tailzie,  and  ^  ^ 
relieve  the  pursuer  as  heir  of  line  thereof.    It  was  alleged  for  the  defender.  That  dli| 
clause  contained  nothing  of  reUef ,  but  was  only  to  show  that  Sir  James  intended  afll 
by  this  disposition  to  defraud  his  creditors,  to  whom  he  was,  or  should  become  deUoi^ 
and  therefore  obhged  his  son  and  heirs  of  tailzie  to  pay  his  debt,  which  eodi 
only  be  understood  according  to  the  order  of  discussion  allowed  by  law,  after  Ui 
executors  and  heirs  of  line  were  discust.    It  was  answered,  That  Sir  James's  dispod- 
tion,  bearing  expressly,  "to  Sir  William  his  second  son,"  with  an  obligement  **ts 
pay  his  debt,"  could  be  no  otherways  intended  or  interpret,  than  that  the  little  re- 
mainder  reserved  out  of  the  tailzie,  should  be  reserved  for  his  eldest  son,  who  oUi»-i 
ways  had  no  provision  or  aliment,  and  so  being  conceived  in  general  terms,  "  Tlul 
Sir  William's  heir  of  tailzie  should  relieve  Sir  James's  heir  of  line,"  the  clause  bchorrf 
to  have  the  same  efiect  as  to  this  pursuer,  as  heir  of  line,  as  it  would  have  had  t« 
Sir  James's  eldest  son,  if  he  had  lived  ;  "  The  Lords  did  formerly  find,  That  the  fore- 
said clause  did  import  a  relief  to  Sir  James's  heir  of  line,  that  the  heirs  of  twl« 
behoved  to  pay  Sir  James's  debt,  without  discussing  or  recurring  upon  the  heir  ol 
line.    It  was  now  further  alleged,  That  this  pursuer  could  claim  no  relief  as  heirrfi 
line  to  Sir  James,  because  she  was  now  entered  heir  of  line  to  Sir  William,  who  wasoiir 
heir  of  line  to  Sir  James,  and  therefore  was  liable  to  all  Sir  William's  debt,  vhiet 
comprehended  not  only  the  debts  contracted  by  Sir  William,  but  all  Sir  J*m»'i  i 
[3039]  debts  did  become  Sir  WilUam's  debts,  by  entering  his  heir,  and  the  puiww 
being  Sir  William's  heir  of  line  is  simply  liable  for  all  Sir  Wilham's  debts,  whatever 
way  he  was  obliged,  and  can  seek  relief  of  none  of  them  faom  Sir  William's  heirrf 
tailzie  by  this  clause,  because  the  clause  did  oblige  Sir  William  "  and  his  heirs  d 
tailzie  to  pay  Sir  James's  debt "  ;  and  albeit  the  clause  had  borne  expressly, "  to  relics 
Sir  James's  heir  of  line  "  ;  yet  Sir  William  being  actually  served  heir  of  line  to 
Sir  James,  he  became  both  debtor  and  creditor  on  the  relief,  et  confusione  iM^ 
Migatio,  for  confusion  is  an  unquestionable  peremptory  defence,  as  effectual  as  pay- 
ment, or  compensation.     2do,  The  pursuer  neither  is,  nor  can  be  heir  of  line  to  Sr 
James,  seeing  Sir  William  was  entered  heir  of  line  to  Sir  James,  and  the  whole  estate 
tailzied  and  untailzied  was  once  settled  in  the  peison  of  Sir  William  ;   so  thst  tlie 
pursuer  being  Sir  William's  heir  of  line,  must  be  liable  to  all  debts  whereunto  Sir 
William  was  liable,  as  contracted  by  himself,  or  representing  his  father,  and  cansct 
be  said  to  be  Sir  James's  heir  of  hne.    It  was  replied  for  the  pursuer,  That  albeit  she 
be  immediate  heir  of  line  to  Sir  William,  yet  she  is  inmiediate  heir  to  Sir  James,  and 
would  be  liable  to  all  Sir  James's  debts,  although  they  had  never  been  establislieii 
against  Sir  William ;   and  it  is  acknowledged,  that  quoad  the  creditors,  they  bftvc 
full  access  against  the  heir  of  line,  and  of  tailzie  of  Sir  William.     But  all  the  questioo 
is,  whether  Sir  James's  heir  of  line  succeeding  both  to  him  and  Sir  William,  hath  ^ 
benefit  of  the  clause  in  the  tailzie,  importing  relief,  which  cannot  be  denied,  seeing 
it  is  evident  that  Sir  James  did  settle  a  part  of  his  e8t».te  tailzied,  and  a  part  untaihie^L 
that  he  did  design  to  keep  the  untailzied  estate  without  burden,  whensoever  the  sue- 
cession  should  divide  betwixt  the  heirs  of  tailzie  and  of  line.    And  as  to  the  pretenf 
of  confusion,  though  it  was  an  absolute  peremptory  defence  before  the  feudal  !»'• 
when  additio  hcBreditatis  was  actus  legiiimus  nee  excipiens  diem  nee  conditionem ;  but 
now  the  feudal  customs  having  introduced  so  many  kinds  of  succession,  which  Q^y 
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be  qualified  with  all  imaginable  qualifications,  the  confusion  that  was  then  perpetual, 
is  frequently  now  but  temporal,  during  that  time  that  only  one  person  is  both  heir  of 
line  and  tailzie ;  so  that  such  clauses  must  be  interpreted  according  to  the  rational 
design  and  meaning  of  parties,  to  take  effect  at  the  first  time  the  estate  shall  happen 
to  divide  betwixt  the  heirs  of  line  and  heirs  of  tailzie ;  so  that  Sir  James  knowing 
clearly  that  this  clause  could  never  take  effect  during  his  son's  life,  in  whose  person 
his  estate  tailzied  and  untailzied  was  established,  his  eldest  son  being  dead  about 
the  time  he  subscribed  the  disposition,  his  design  could  be  no  other,  but  so  soon  as 
his  estate  should  divide  betwixt  his  heirs  of  tailzie  and  of  line,  the  heir  of  tailzie  should 
pay  his  debt,  without  burdening  the  heir  of  line. 

The  Lords  found,  that  the  pursuer  as  being  both  heir  to  Sir  William,  and  by  him 
to  Sir  James,  had  right  to  crave  relief  off  the  Lady  Cardross,  as  heir  of  tailzie,  the 
succession  being  now  first  divided  betwixt  the  Lady  Cardross  as  heir  of  tailzie,  and 
the  pursuer  and  the  Lady  Cardross  as  heirs  portioners  and  of  line,  [3040]  ^^^  that  the 
concourse  of  both  estates  in  the  person  of  Sir  William,  did  not  absolutely  extinguish 
the  obligement  of  relief,  but  only  during  the  time  that  the  estate  was  in  one  person. 

Fol.  Die.  v.  1,  p.  195.    Stair,  v.  2,  p.  821. 


No.  7.  Burnet  of  Carlips  v,  Nasmith  of  Posso.    January  25,  1693. 

Though  an  apprising  during  the  legal,  purchased  in  by  the  heir  served,  becomes  thereby 
extinct  confusione,  it  is  not  the  same,  where  it  is  purchased  in  by  the  heir  having 
a  disposition  of  the  apprised  lands,  though  thereby  liable  to  the  debt  apprised  for 
jMTCBceptione  herediUUis,  because  prcBoeptio  hereditatis  is  not  an  universal  passive 
title,  nor  does  the  heir  thereby  become  eadem  persona  cum  defuncto. 

The  Lords  found  that  a  back-bond  (though  personal)  affected  a  comprising  even 
against  a  singular  successor,  during  the  currency  of  the  legal,  being  but  a  collateral 
security  ;  and  that  though  the  10  years  were  elapsed  since  Posso  acquired  in  these 
rights  upon  his  father's  estate,  whereof  he  was  apparent  heir,  yet,  that  the  said  10 
years  were  interrupted  by  the  extract  of  the  summons  at  Carlips'  instance  against  him, 
taken  from  the  signet,  and  by  the  decision  19th  June  1668,  marked  by  Stair  ;  which 
the  Lords  found  equal  to  an  txecution,  though  now  lost ;  the  Lords  judging  these 
acquisitions  often  fraudulent  and  unfavourable,  viz.  Burnet  v.  Nasmith,  voce  Heir 
Apparent. 

November  8,  1693. — On  a  bill  given  in  by  James  Nasmith  of  Posso  v.  Burnet  of 
Carlips ;  it  occurred  ^o  the  Lords,  to  reconsider  their  former  interlocutor  given  in 
this  cause,  that  though  a  back-bond  will  affect  the  granter,  yet  how  far  it  meets  his 
singular  successor,  not  by  a  voluntary  disposition,  but  by  a  legal  diligence  of  apprising 
or  adjudication  from  him,  even  after  it  is  perfected  by  infeftment ;  the  Lords  resolved 
to  hear  it  farther  as  a  weighty  and  material  point.  See  Stair's  Institutions,  b.  3,  tit.  1, 
§  21,  and  the  two  decisions  there  cited  in  1676  ;  viz.  Brown  v.  Smith,  No.  76,  p.  2844 ; 
and  Gordon  v.  Chein,  voce  Personal  and  Real  ;  and  10th  March  1629,  Shaw  contra 
Kinross,  voce  Personal  and  Real. 

December  28,  1693. — The  Lords  advised  the  tedious  and  intricate  debate  between 
Burnet  of  Carlips  and  James  Nasmith  of  Posso ;  and  as  to  the  first  point,  they  were  all 
clear  that  a  back*bond  granted  by  an  appriser,  militated  not  only  against  himself,  but 
also  against  his  singular  successors,  in  two  cases ;  if  either  the  apprising  was  in  cursu 
and  not  expired,  or  if  the  apprising  stood  in  nudis  terminis  of  a  personal  right,  and  no 
infeftment  taken  upon  it.  But  the  question  here  occurred,  that  the  back-bond  was 
given  by  Sir  Michael  after  the  apprising  acquired  by  him  was  expired  ;  and  though 
there  was  no  infeftment  upon  it,  at  the  time  when  he  subscribed  the  back-bond,  yet 
shortly  thereafter  infeftment  followed,  and  whether  from  that  time  downwards  the 
back-bond  could  meet,  or  affect  singular  successors  ?  For  it  was  acknowledged, 
that,  in  heritable  voluntary  dispositions,  such  a  back-bond  given  by  the  disponer, 
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would  not  meet  the  receiver  of  the  disposition,  and  that  there  was  the  same  parity  I 
an  expired  apprising,  because  then  it  was  no  more  jngnus  legale  for  security  of  f 
money,  but  the  appriser  turns  proprietor :  But  it  was  alleged,  there  was  a  < 
[3041]-^6'6i^ce,  seemg  a  discharge  by  an  appriser,  intromission  with  the  mails  ( 
duties,  a  renunciation,  or  any  other  declaration  of  his  will  meet  his  assignee,  but  Dot^ 
in  a  disposition :  Whereupon  the  Lords  waved  this  point,  and  proceeded  to  the  t 
which  was  clearer ;  and  found  that  the  comprising  led  against  Brovra  of  So 
coming  into  the  person  of  his  son  (whom  Carlips  offered  to  prove,  then  repr 
his  father  as  heir),  it  was  a  consolidation  and  extinction,  and  that  the  comp 
could  not  subsist  in  his  person.  It  is  true,  if  he  had  been  only  apparent  heir,  the  m  _ 
ing  of  these  rights  would  only  have  exposed  them  to  be  redeemable  within  ten  ye 
conform  to  the  act  of  Parliament  1661 ;  or  if  the  diligence  had  been  on  bonds  gtu 
by  the  apparent  heir  himself,  and  afterwards  returned  to  him,  it  would  have  infe 
a  passive  title  by  the  act  of  sederunt  1662,  made  on  the  occasion  of  Glend'~ 
V.  Nithsdale,  voce  Pasbivb  Title  :  But  here,  where  they  alleged  he  was  a^ 
heir  to  the  debtor,  the  Lords  thought  it  an  extinction,  he  becoming  both  debtor  utt 
creditor  ;  and  thoush  it  was  urged,  that  Carlips  had  consented  under  his  hand,  te 
Sir  Michael  Nasmith  s  acquiring  that  comprising,  and  so  that  was  an  homologation  ail 
acknowledgment  that  it  was  not  extinct ;  yet  the  Lords  considered  the  conseal 
behoved  not  to  be  divided,  but  taken  with  its  quality  and  condition,  that  the  landi 
apprised  should  be  sold  for  his  payment  and  relief  ;  and  seeing  that  is  not  done,  bil 
the  lands  carried  away  by  Sir  Michael's  apparent  heir,  who  has  bought  in  the  cam^ 
prising,  the  consent  cannot  be  obtruded  against  him.  The  Lords  also  discouraed  ot 
the  third  point,  whether  an  appriser  fell  under  the  exception  of  the  act  of  Parliamert 
1621,  anent-  singular  ^successors  purchasing  bona  fide  for  a  price,  and  in  satisfacdoK 
of  their  just  debts ;  and  if  an  appriser  can  be  reputed  a  purchaser  in  propriety  of 
law,  he  being  at  most  only  a  legal  buyer,  and  not  for  an  adequate  price,  tiie  hnk 
being  ofttimes  worth  more  than  the  sum  in  the  comprising  ;  and  statutes  being  strk^ 
juris,  are  not  to  be  extended  de  casu  in  casum  ;  though  it  was  alleged  there  was  tite 
same  equity  for  both  :  But  this  point  was  not  decided. 

January  24,  1694. — The  Lords  advised  the  farther  debate,  in  the  case  betw««i 
Alexander  Burnet  and  James  Nasmith  (mentioned  28th  December  1693),  and  iouait 
that  though  the  coming  of  an  apprising  into  the  person  of  an  heir  served  was  tf 
extinction,  he  being  eadem  persona  cum  defuncto,  and  so  there  is  concursus  ddiU  4 
creditij  et  confusio  ;  yet  where  it  is  not  by  a  legal  title  of  a  service  and  retour,  but  bja 
proBceptio  hcBredUatiSy  and  a  disposition  of  the  appriseck  lands,  that  it  was  not  equivi* 
lent  to  the  being  heir ;  for  though  it  was  more  than  a  passive  title,  and  gave  lun 
active  right  to  the  lands  disponed,  so  that  one  could  not  be  served  heir  therein,  Jf^ 
it  was  not  an  universal  active  title  and  representation  in  omne  jus  defunctiy  and  theie* 
fore  found  there  was  no  extinction  in  this  case. 

Fol.  Die.  V.  1,  p.  195.     FountainhaU,  v.  1,  pp.  550,  567,  685, 597. 


No.  9.    [3042]  Cuming  of  Coulter  v.  Irvine  of  Crimond,  &c.    January  4,  1726. 

A  person  tailzied  his  lands  to  heirs  male.  Afterwards  he  granted  a  bond  of  proviskui 
to  his  second  son  ;  whom  failing,  to  the  heirs  of  tailzie.  The  heirs  of  the  entailer's 
body  failed  ;  and  a  more  remote  heir  of  tailzie  succeeded,  to  both  the  estate  and 
the  bond.     The  bond  remained  a  distinct  and  subsisting  debt  upon  the  estate. 

In  the  year  1683,  Alexander  Irvine  of  Drum  made  a  tailzie  of  his  estate  in  fa\'oar 
of  himself,  and  the  heirs  male  of  his  body  ;  which  failing,  to  certain  other  heirs  naJf 
named.  In  the  year  1687,  the  said  Alexander  Irvine  executed  a  bond  of  provisioB 
for  the  sum  of  £80,000  Scots  to  his  second  son  Charles,  and  the  heirs  male  of  his  bodv; 
which  failing,  to  the  other  heirs  male  of  the  persons  nominated  and  designed  by  to 
to  succeed  in  his  lands  and  heritages.  [3043]  '^^^  heirs  male  of  the  entailer's  bodj 
having  failed,  the  succession,  both  of  the  entailed  estate  and  of  the  bond,  devolved 
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upon  Alexander  Irvine  of  Murthill,  who  was  accordingly  served  heir  of  tailzie  to  the 
said  estate,  but  did  not  expede  any  service  to  the  said  bond  of  provision.  After  his 
decease,  his  son  and  apparent  heir  granted  a  bond  for  £10,000  Sterling  to  a  trustee, 
who  thereupon  charged  him  to  enter  heir  of  provision  to  Charles,  in  order  to  make  up 
a  title  by  adjudication  to  the  £80,000  bond  ;  and  having  thus  established  the  bond 
in  his  person,  he  again  charged  tha  apparent  heir  of  tailzie  in  the  estate  of  Drum,  and 
obtained  an  adjudication  against  the  estate  for  the  said  debt  of  £80,000.  In  a  process 
at  the  trustee's  instance  against  the  heirs  of  entail,  concluding  that  the  bond  of 
£80,000  Soots  was  a  subsisting  debt,  and  did  effectually  burden  the  entailed  estate  of 
Drum ;  the  Lords  found.  That  the  heir  male  of  Murfchill  being  served  heir  to  the 
estate  of  Drum,  his  service  did  not  state  him  in  the  right  to  the  £S),000  bond,  so  as  to 
operate  a  confusion  in  his  person  ;  and  that  this  Drum  being  charged  to  enter  heir  in 
special  to  Charles,  and  adjudication  having  thereon  followed,  did  not  operate  a  con- 
fusion of  debtor  and  creditor  in  this  Drum's  person  ;  and  therefore  found,  that  the 
said  bond  of  provision  is  not  extinguished,  but  is  still  a  subsisting  debt  upon  the 
estate  of  Drum.    See  Apphndix.  Fol,  Dw.  v.  1,  p.  196. 


No.  10.    John  Murbay  v,  Neilson  of  Chapel,  and  Lanirk  of  Ladylands. 

January  27, 1728. 

An  apparent  heir,  liable  passive  upon  behaviour,  having  purchased  an  apprising 
upon  his  predecessor's  estate,  while  the  legal  was  current,  and  conveyed  the  same 
to  a  singular  successor ;  the  same  was  found  effectual  in  a  competition,  and  not 
extingidshed  confusiane  in  the  apparent  heir's  person. 

In  a  competition  betwixt  these  parties,  about  the  lands  of  Conheath,  Neilson 
and  Lanirk's  titles,  being  apprisings  deduced  against  the  lands  of  Conheath,  bought  in 
by  Elizabeth  Maxwell  the  apparent  heir,  and  conveyed  from  her  to  these  purchasers  ; 
it  was  objected  against  the  apprisings.  That  they  were  extinct  canfusione,  being 
bought  in  by  the  apparent  heir,  during  the  legal,  after  she  had  behaved  as  heir,  liable 
thereby  to  all  her  predecessor's  debts,  and  to  these  apprisings  among  the  rest ;  where- 
by there  came  to  be  a  confusion  of  debit  and  credit  in  her  person. 

To  which  it  was  answered,  That  apprisings  were  never  thus  imderstood  to  be 
extinguished  ;  witness  the  noted  case  of  an  apparent  heir,  possessing  by  virtue  of  an 
adju^cation  led  upon  his  own  bond,  which  was  never  understood  to  be  an  extinction, 
though  a  stronger  case  than  that  in  dispute.  See  Lord  Stair,  l.  I,  t.  uU,  §  9,  in  med. 
And  though  such  a  possession,  since  the  act  of  sederunt  1662,  did  infer  a  passive  title, 
nevertheless  the  adjudication  was  a  good  title,  whereupon  to  possess  the  estate,  and 
even  to  dispose  upon  it  by  sale,  which  could  never  be  quarrelled  by  a  succeeding  heir. 
And  indeed  the  same  thing  continues  to  be  law  still,  even  after  the  act  1695  ;  for  that 
law  only  makes  the  heir  possessing  upon  such  a  diligence  passive  liable  to  the  debts, 
but  does  not  [3044]  annul  the  diligence.  And  the  true  reason  of  all  is,  that  confusion 
is  not  a  proper  extinction,  but  only  a  temporary  suspension,  while  the  debit  and 
credit  continues  in  the  same  person ;  for  though  the  same  person  can  support  the 
legal  characters,  at  the  same  time,  both  of  creditor  and  debtor,  so  as  to  preserve  the 
debt  from  an  ipso  jure  extinction  ;  yet  because  one  cannot  pay  to  or  discharge  him- 
self, the  debt  must  stand  suspended  as  to  execution,  during  the  time  the  same  man  is 
both  debtor  and  creditor.  But  whenever  the  confusion  ceases,  the  debit  and  credit 
falling  in  different  hands,  the  suspension  ceases  at  the  same  time  ;  the  debt  revives, 
and  has  its  force  as  before  the  suspension.  And  to  this  purpose  Lord  Stair,  in  the 
forecited  place,  expresses  himself,  *'  If  by  different  successions,"  says  that  noble  author, 
*'  the  debtor  and  creditor  should  become  distinct,  the  obligations  would  revive,  as 
in  many  cases  may  occur ;  and  so  confusion  is  not  an  absolute  extinction,  but  rather 
a  suspension  of  obligations." 

"  The  Lords  repelled  the  objection." 

Fd,  Dic,y.l,  p.  195.    Rem,  Dec,  No.  102,  p.  196. 
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No.  11.     Robertson  of  Urchany  v.  John  Davidson.    November  27,  1751. 

A  person  purchased  lands,  on  which  his  father  had  a  wadset.  Being  heir  to  his  falli 
the  wadset  became  extinct  confusions,  and  he  was  mider  no  necessity  to  oi 
up  titles  to  it. 

Alexander  Boss  of  Easterfearn,  purchased  a  wadset  upon  the  west  quarter 
Meikle  Allan  ;  and  was  infeft  therein. 

WiUiam  Ross  of  Easterfearn,  Alexander's  son,  purchased  the  irredeemable  p 
perty  of  these  lands,  and  was  infeft ;  but  made  up  no  title  to  the  wadset,  in  whiA 
was  apparent  heir.  He  granted  an  heritable  bond  thereon  to  Captain  David  fe 
his  brother;  to  whom  succeeded  Alexander  Ross,  solicitor  at  law  in  London;  audi 
assigned  it  to  John  Davidson,  clerk  to  the  Court  of  Justiciary. 

Charles  Robertson  of  Urchany,  and  others,  led  adjudications  against  Alexamli 
the  son  of  William,  as  charged  to  enter  heir  to  his  grandfather  ;  whereby  l^ey  cUoi 
to  carry  the  wadset ;  whereas  the  heritable  bond  granted  by  William,  could  oi 
aflFect  the  reservation,  which  was  all  that  was  in  his  person. 

.  Pleaded  for  Mr.  Davidson ;   William  Ross,  who  had   a   competent  title  to 
property  of  the  estate,  and  was  apparent  heir  in  the  wadset,  which  was  an  inci 
brance  thereon,  needed  not  to  make  up  titles  to  the  incumbrance ;  which,  by  c( 
into  his  person,  became  sopite.    It  is  the  common  way  of  proprietors  to  rest 
one  title,  and  neglect  others  which  may  belong  to  them ;  and  if  such  accessory 
could  be  reared  up  by  adjudications  against  their  successors,  to  evict  their  ( 
from  their  disponees,  it  would  shake  the  titles  to  very  many  estates.     Agreeable 
this  doctrine  was  the  decision  19th  February  1710,  Colonel  Erskine  against  Sir  ^ 
Hamilton  (see  Competition)  ;  and  15th  February  1750,  on  the  Duke  of  G 
claim  for  the  estate  of  Lochiel,  it  was  found,  That  the  Duke  having  entered  heir 
his  grandfather  in  the  estate,  needed  not  be  served  to  his  father,  in  the  adjudicaf 
he  had  thereon,  and  on  [3046]  ^&t  title  had  infeft  Lochiel  as  his  vassal,  but 
sufficient  right  to  them  by  his  apparency ;  and  so  was  LochiePs  superior,  on  vtiA 
title  he  claimed  his  estate,  voce  Forfeiture. 

Pleaded  for  Urchany ;  There  is  no  ipso  jure  extinguishing  of  feudal  rights ;  bit 
they  must  be  taken  away  in  a  proper  manner.  The  Earl  of  Dundonald  disponei 
lands  to  his  son  the  Lord  Cochran,  and  infeft  him  base ;  and,  on  his  death,  dispooei 
them  to  his  grandson,  who  was  infeft ;  and  disponed  them  to  the  Marquis  of  Clydeadak^ 
No.  3,  p.  1262.  It  was  found,  that  the  disposition  only  carried  the  superiority;  and  tk 
apparent  heir,  after  his  death,  in  the  base  infeftment,  carried  the  propc^y.  Ani 
the  like  decision  was  given  in  the  case  of  Menzies  of  Culterallers,  and  Dickson  tfi 
Eilbucho.    See  Heir  Apparent. 

Replied ;  In  both  these  cases  the  infeftment  was  in  the  superiority,  and  the  dis* 
poners  were  apparent  heirs  to  the  property ;  but  their  onerous  debts  were  sustamed 
to  afiect  the  estate ;  and  the  subsequent  heirs,  making  complete  titles  to  the  pEO- 
perty,  were  preferred  only  to  their  gratuitous  disponees. 

Observed ;  That  both  superiority  and  property  were  irredeemable  rights,  9sA 
distinct ;  but  a  wadset  was  redeemable,  and  considered  as  an  incumbrance  on  tlie 
property. 

The  Lords  repelled  the  objection  made  to  the  infeftment  granted  by  Willia» 
Ross  of  Easterfearn,  to  Captain  David  Ross  ;  and  found,  that  the  said  WiUiam  Bca 
having  purchased  the  irredeemable  right  to  the  property  of  the  west  quarter  of  MeOde 
Allan,  it  was  not  necessary  that  he  should  make  up  a  feudal  title  to  the  wadset  of  tk 
said  lands,  that  was  in  the  person  of  Alexander  Ross  his  father,  and  in  which  he  vas 
apparent  heir ;  and  that  these  incumbrances  could  not  be  taken  up  by  the  ciediOT 
of  the  said  William  Ross,  or  of  Alexander  his  son,  as  rights  preferable  to  the  propeitj 
that  was  vested  in  William  Ross. 

Reporter,  Drummore. — Act.  Lockhart. — Alt.  R.  CRAioiE.—Clerk,  Gibson. 

Fd,  Die.  V.  3,  p.  162.    D.  Falconer,  v.  2,  No.  235,  p.  287. 
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No.  2.  [3048]  La.  Dumfermlinq  v.  The  Earl.    March  12,  1628. 

A  husband  was  bound  by  his  contract  of  marriage  to  infeft  his  wife  in  all  lands  and 
heritages  he  should  conquest  during  the  marriage,  and  having,  during  the  sub- 
sistence thereof,  first  acquired  tacks  of  certain  lands,  and  some  years  thereafter, 
the  heritable  right  thereof,  she  was  found  to  have  right  only  to  the  rents  of  the 
lands  as  payable  to  by  these  tacks,  but  not  to  the  profit  accruing  from  the  tacks, 
in  respect  there  was  no  express  stipulation  in  the  contract,  providing  her  to  the 
liferent  of  tacks  or  other  securities  purchased  during  the  marriage. 

In  an  action  by  the  Lady  Dumfermling  against  her  son,  as  heir  to  his  father,  for 
fulfilling  of  that  part  of  her  contract  of  marriage,  whereby  her  husband  was  obUged 
to  infeft  her  with  himself,  in  all  lands  and  heritages,  which  he  should  conquish  the 
time  of  their  marriage ;  it  being  controverted  betwixt  the  parties,  if  that  clause  of  the 
contract,  of  the  tenor  foresaid  (for  that  was  the  tenor  of  the  same)  did  extend  to  lands 
or  teinds,  whereof  the  umquhile  Earl,  her  husband,  since  their  marriage  had  acquired 
an  heritable  right  to  himself  and  his  heirs ;  the  same  lands  and  teinds  before  that 
heritable  right,  being  acquired  by  her  said  husband,  in  tack  and  assedation  also  since 
the  marriage,  and  before  the  heritable  right  acquired  by  him  two  years  at  least,  in 
respect  whereof  he  being  tacksman,  and  the  tack  being  set  for  longer  space,  that 
would  endure  longer  than  the  Lady's  lifetime  ;  the  defender  alleging,  that  the  posterior 
acquiring  of  an  heritable  right  could  not  be  found,  such  a  conquest,  as  might  compel 
the  heir,  to  give  the  relict  infeftment  thereof,  as  of  lands  whereof  she  could  be  efiectu- 
ally  infeft,  as  conquisht  lands,  the  same  being  under  so  long  tacks  procured  before, 
which  ought  of  reason  to  stay  the  efiect  of  the  infeftment,  so  far  as  might  extend  to 
the  profit  of  the  lands,  which  would  only  pertain  to  the  heir,  by  reason  of  the  pre- 
ceding tacks ;  and  the  pursuer  replying,  that  if  this  should  have  place,  all  contracts 
bearing  such  clauses  should  be  eluded,  and  the  wives  defrauded  of  their  provision 
introduced  in  their  favours ;  for,  to  prejudge  the  infeftment,  which  is  provided  to 
the  wife,  it  should  be  then  lawful  to  the  husband  who  minds  to  conquish  lands, 
whereby  the  wife  would  receive  the  benefit  of  infeftment,  to  defraud  her  thereof, 
by  taking  a  preceding  long  tack  of  the  same,  whereof  he  shortly  thereafter  takes  an 
heritable  right,  though  the  preceding  tack  is  acquired  also  since  the  marriage,  yet  he 
might  elude  that  clause  of  infeftment,  if  shortly  after  the  tack  he  had  also  acquired 
infeftment,  which  \b  against  the  mind  of  the  contract,  appointing  her  to  be  infeft  in 
all  which  he  should  conquest ;  this  exception  was  sustained,  notwithstanding  of  the 
leply ;  for  the  Lords  found,  that  the  acquiring  of  an  heritable  right  by  the  husband, 
of  that  whereof  he  had  acquired  tacks  two  years  of  before,  of  the  endurance  foresaid  ; 
and  albeit  the  tacks  were  also  acquired  by  the  husband  since  the  marriage,  they  could 
not  be  repute  a  conquest,  which  might  compel  the  heir  to  give  the  relict  infeftment 
profitably,  or  of  any  greater  benefit  concerning  the  lands  so  acquired  by  her,  except 
80  far  as  was  further  acquired  by  the  heritable  [3049]  right,  in  yearly  profit,  than  was 
contained  in  the  tack,  viz.  for  the  tack-duty  allenarly,  if  the  infeftment  did  free  the 
receiver  of  that  tack-duty ;  for,  albeit  the  heir  ought  to  give  her  infeftment  thereof, 
as  of  a  purchase,  yet  it  was  found  it  ought  not  to  be  so  simply  given,  but  with  excep- 
tion and  reservation  of  the  tack  foresaid,  and  the  benefit  thereof  to  the  heir ;  and,  as 
concerning  the  destituting  of  the  party  of  the  mind  of  the  contract,  which  intends  to 
give  the  wife  her  liferent  of  all  which  the  husband  should  acquire  ;  this  contract  was 
not  of  that  tenor,  but  did  only  bear,  to  infeft  her  in  all  lands  and  heritage  the  husband 
should  conquish  ;  and,  if  parties  agree  to  provide  the  wife  to  liferent  of  tacks  or  bonds, 
or  other  securities  and  benefits  purchased  by  their  husbands,  the  same  ought  to  be 
BO  expressed  ;  but  not  being  expressed  by  the  parties  in  writ,  could  not  be  extended 
otherways  than  they  agree  in  the  words  of  their  contract. 

Act.  AiTON  &  Stuart. — Alt.  Hope,  Nicolson  &  Burnet. — Clerk,  Hay. 

Fol.  Die.  V.  1,  p.  196.    Durie,  p.  359. 
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No.  9.  [3054]  Merger  v.  Mercer.    July  1730. 

In  a  contract  of  marriage,  there  is  a  provision  of  conquest  in  favouiB  of  the 
of  the  marriage,  in  the  common  stile,  of  all  that  the  husband  should  conqi 
acquire  (luring  the  marriage.  During  the  standing  of  the  marriage,  the  huaJM 
left  him,  as  a  pure  donation,  by  way  of  legacy,  tiie  sum  of  12,(XX)  merks ;  ani 
question  thereupon  occurred,  whether  this  was  comprehended  under  the  above  dl 
of  conquest  ?    The  Lords  found  it  was  not.    See  Appendix.    Fol,  Die,  v.  1,  p.  IM 


No.  19.  [3066]  Oliphant  v.  Finnie.    February  10, 1629. 

An  obligation  to  provide  the  wife  in  liferent  of  all  sums  conquest,  was  not 

to  certain  sums,  which  the  husband  had  taken  the  debtors  obliged  to  pay  to  i 
of  his  younger  children,  but  only  to  those  which  he  ha^  acquired  to  himsdf 
his  heirs. 

The  husband  being  obliged  to  provide  his  wife  to  a  liferent  of  all  sums  to  be 
quest  by  him  during  their  marriage;  whereupon  she  having  pursued  the  has; 
provide  her  to  her  liferent  of  some  particular  sums,  contained  m  certain  bonds,  vl 
the  husband  had  taken  the  debtor  obliged  to  pay  to  some  others  of  his  baii9% 
whom  the  payment  by  the  bond  was  appointed  to  be  made,  and  which  sums  he 
provided  to  the  said  bairns ; — ^it  was  found.  That  that  clause,  and  the  like  da 
contained  in  such  contracts,  could  not  obhge  the  heir  to  provide  the  relict  io 
liferent  of  sums,  which,  in  the  bonds  and  securities  made  thereupon,  were  prorii 
to  the  defunct's  other  bairns :  For  such  a  general  clause,  in  contracts  made  by 
husband  in  favours  of  his  wife,  ought  to  be  understood  only  of  such  sums  as 
husband  acquires  to  himself  and  his  heirs,  and  whereunto  his  heirs  may  succeed 
him  after  his  own  decease  ;  and  whereof  the  fee  remained  in  his  person  while  he  fivn 
For,  if  it  should  receive  any  larger  interpretation,  it  would  tend  to  take  awaj 
power  from  the  husband,  to  provide  anything  to  his  other  bairns ;  but  to  acquiie 
which  he  had  or  might  purchase  to  his  eldest  son  only ;  yet  to  this  it  is 
That  the  bairns'  provision  is  not  afiected  with  the  wife's  liferent. 

Act.  Oliphant. — Alt.  Nicolson. — Clerk,  Hay. 

i    .  Fd.  Die,  V.  1,  p.  199.    Durie,  p.  425. 


No.  21.  [3067]  Beattie  v.  Koxburgh.    January  4, 1672. 

By  contract  of  marriage,  the  husband  bound  himself  to  employ  3000  merks  for  Iril^ 
wife's  liferent  use,  and  by  a  posterior  clause,  provided  her  to  the  liferent  of  il 
lands  conquest  during  the  marriage.  It  was  found,  that  this  clause  of  conqufl^ 
could  only  be  understood  of  what  was  conquest,  more  than  answerable  to  tk 
annualrent  of  the  3000  merks. 

By  contract  of  marriage  betwixt  Roxburgh  and  Sandilands  his  spouse,  Boxbuj^ 
is  obliged  to  employ  3000  merks  for  her  liferent  use  ;  and,  by  a  posterior  clause,  piom* 
her  to  the  liferent  of  all  lands  conquest  during  the  mamage.  Shortly  sitertkl 
marriage,  he  conquest  a  land  in  Edinburgh  ;  likeas  he  had  another  tenement  betai 
the  marriage,  out  of  which  he  infeft  his  wife  in  an  annualrent,  in  full  satiabetktt' 
the  contract  of  marriage  ;  which  iafeftment,  she  keeped  both  in  his  lifetime,  and  tM" 
his  death ;  but  being  on  deathbed,  he  infeft  her  of  new  in  the  tenement  acquired  sfi* 
the  marriage,  bearing  expressly,  for  implement  of  the  clause  of  conquest.  Andikl 
pursues  now  James  Roxburgh,  as  lucrative  successor  to  his  father,  by  a  dispositki 
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after  the  contract  of  marriage,  to  fulfil  that  obligement,  to  employ  the  3000  merks. — 
The  defender  alleged  absolvitor,  Imo,  Because  the  pursuer  had  accepted  an  infeftment 
of  an  annualrent  out  of  the  tenement  acquired  before  the  marriage,  in  full  satisfaction  ; 
2do,  The  two  clauses  in  the  contract  of  marriage,  cannot  import  that  the  wife  should 
have  the  whole  lands  conquest  by  the  clause  of  conquest,  and  should  return  for  the 
implement  of  the  special  clause,  for  employing  the  3000  merks,  upon  the  husband's 
heirs,  or  the  tenement  he  had  before  the  marriage ;  because  the  clause  of  conquest 
can  only  be  understood  of  what  was  conquest,  more  than  was  answerable  to 
the  annualrent  of  3000  merks ;  so  that  the  last  infeftment  granted  to  her  by  her 
husband,  must  necessarily  satisfy  both  clauses,  there  being  no  other  conquest.  And 
albeit  the  infeftment  bear,  to  be  expressly  in  satisfaction  of  the  clause  of  conquest ; 
that  was  but  a  voluntary  gratuitous  deed,  that  the  husband  was  not  obliged  to  by 
the  contract,  and  was  done  in  lecto  mgritudinis  ;  whereupon  the  defender  has  a  reduc* 
tion  ex  capite  lecti,  which  he  repeats  by  way  of  exception. — The  pursuer  answered 
to  the  first  defence,  That  she  never  accepted  or  bruiked  by  the  first  infeftment,  that 
bears  in  satisfaction  ;  and  her  intenting  of  this  cause  is  a  renouncing  of  it ;  and  to  the 
second  defence  it  was  answered,  That  the  clause  of  conquest  extended  to  the  whole 
conquest,  and  the  husband  might  well,  in  implement,  infeft  his  wife  in  this  tenement ; 
neither  has  the  defender  interest  to  reduce  this  disposition,  as  done  on  deathbed,  in 
prejudice  of  the  heir,  because  he  is  not  heir,  but  lucrative  successor,  which  is  only  a 
passive  title,  but  no  active  title. — The  defender  answered.  That  albeit  primarily  and 
immediately,  it  be  the  heir's  privilege,  not  to  be  prejudged  [3068]  ^7  deeds  on  death- 
bed ;  yet  secondarily,  it  is  competent  to  the  creditors  of  the  defunct,  or  heir,  who  are 
also  prejudged  by  such  deeds ;  because,  if  the  right  stood  in  the  heir's  person,  they 
could  afiect  the  same  ;  and  it  was  so  found  in  the  reduction,  at  the  instance  of  the 
creditors  of  Balmerino  and  Couper  ;  at  whose  instance,  Couper's  disposition  on  death- 
bed was  reduced,  albeit  Balmerino  was  neither  heir  nor  pursuer ;  and  there  is  no 
reason,  that  if  an  heir  should  forbear  to  enter,  creditors  should  be  prejudged.  See 
Title  to  Pursue. 

The  Lords  found,  That  the  defender,  as  creditor  in  the  sums  whereupon  the 
disposition  proceeded,  had  interest  to  reduce  the  disposition ;  and  found  the  wife's 
second  infeftment  reduceable,  as  being  in  lecto,  in  so  far  as  it  deborded  from  the  con-* 
tract  of  marriage  ;  and  found,  that  thereby  that  infeftment  behoved  to  be  interpreted 
in  the  first  place,  for  satisfying  the  special  obligement  of  employing  the  3000  merks  ; 
and  that  the  superplus  benefit  of  the  tenement,  if  any  was,  was  comprehended  in  the 
clause  of  conquest  only  ;  and  found  no  necessity  to  decide  the  first  defence,  concerning 
the  acceptance  of  the  first  infeftment,  whether  the  wife's  taking  and  keeping  of  it 
in  her  custody,  did  import  the  same.  FoL  Die.  v.  1,  p.  199.     Stair,  v.  2,  p.  34. 


No.  23.  [3070]  George  Boyd  v.  John  Boyd.    June  28,  1774. 

A  father  had  taken  a  disposition  in  favour  of  himself  and  his  wife,  in  conjunct  fee 
and  liferent,  for  the  wife's  liferent,  and  to  their  son  in  fee,  with  a  reserved  faculty, 
to  burden  without  the  consent  of  either.  Afterwards,  he  took  a  disposition  to 
other  lands,  in  favour  of  himself  and  his  wife  in  liferent,  and  to  their  son  in  fee  ; 
whom  failing,  to  the  father's  nearest  heirs  or  assignees  in  fee.  On  the  failure 
of  father  and  son,  the  succession  devolved  on  the  heir  of  line,  not  of  conquest. 

A  part  of  the  lands  of  Wester  Crounerland,  which  some  time  ago  belonged  to 
William  Fisher,  holden  of  a  subject  superior,  were,  in  1718,  conveyed  by  him  to  John 
Kid,  by  a  disposition  containing  procuratory  and  precept ;  and  John  Kid  was  accord- 
ingly infeft  base  upon  the  subject. 

Mr.  Robert  Boyd,  in  the  year  1733,  purchased  these  lands  from  John  Kid,  and 
took  the  disposition  to  them,  *'  in  favour  of  the  said  Mr.  Robert  Boyd,  and  Alison 
Douglas  his  spouse,  in  conjunct  fee  and  liferent,  for  the  said  Alison  Douglas  her  life- 
rent use  allenarly,  and  to  John  Boyd  their  lawful  son,  his  heirs  or  assignees,  in  fee," 
under  a  faculty  therein  reserved  to  the  said  Mr.  Robert  Boyd  to  burden  the  lands 
with  any  sum  of  money,  without  the  consent  of  his  wife  and  son. 

MOR.  I.  14 
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Another  parcel  of  the  said  lands  of  Wester  Crounerland,  which  belonged 
John  Scot,  were,  in  the  1749,  disponed  by  him  "  in  favour  of  the  said  Mr. 
Boyd,  and  Alison  Douglas  his  spouse,  in  liferent,  during  all  the  days  of  their  lif^ 
and  to  Mr.  John  Boyd  their  eldest  lawful  son,  in  fee  ;  which  failing,  to  the  said 
Robert  Boyd,  his  nearest  heirs  or  assignees  whatsoever." 

The  dispositions  to  both  parcels  contain  procuratories  and  precepts ; 
Boyd,  his  wife,  and  son,  were  infeft  in  virtue  of  those  precepts,  in  the  above 

John  Boyd  the  son  having  predeceased  his  father  and  mother,  and  there 
no  other  children,  Mr.  Robert  Boyd  the  father  expede  a  general  service,  as  heir 
son  ;  and,  in  the  1756,  he  obtained  from  the  superior  a  charter  and  precept,  to 
purport  following ;  The  superior  gives,  grants,  dispones,  and  for  ever  confirms^ 
and  in  favour  of  the  said  Mr.  Robert  Boyd,  and  Alison  Douglas  his  spouse,  in  conj 
fee  and  liferent,  for  the  said  Alison  Douglas  her  liferent  use  allenarly  ;  and  in  fa^ 
of  the  said  Mr.  Robert  Boyd,  his  heirs  and  assignees  whatsoever,  in  fee,  all  and 
the  lands,  as  described  in  the  first  disposition  above  noticed  ;  and  to  which  said 
position,  so  far  as  the  same  was  competent  to,  or  conceived  in  favour  of  the  said  ~ 
Boyd,  now  deceased,  the  said  Mr.  Robert  Boyd  his  father  has  now  right,  aa  heir 
to  him  ;  and  which  lands  were,  by  virtue  of  the  procuratory  of  resignation  contai 
Fisher's  disposition  to  Kid,  and  assigned  by  him  to  Mr.  Boyd,  his  wife  and  aon, 
and  lawfully  resigned  in  his  the  superior's  hands,  in  favour,  and  for  new  [3071]  * 
ments  of  the  same,  to  be  given  and  granted  in  favour  of  the  said  Mr.  Robert 
and  Alison  Douglas,  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly,  and: 
favour  of  him  the  said  Mr.  Robert  Boyd,  and  his  heirs  and  assignees,  in  fee, 
and  come  in  place  of  the  said  John  Boyd,  his  deceased  son,  conform  to  antiii 
instruments  in  the  said  resignation.     After  this,  the  holding  and  reddendo  are 
tioned  ;  and,  last  of  all,  there  is  a  precept  for  infefting  Mr.  Boyd  and  his  wife ; 
which  infeftment  followed. 

Mr.  Robert  Boyd  died  in  the  year  1766,  leaving  no  issue  ;  and  upon  the  deatb 
his  widow,  who  liferented  the  whole,  the  lands,  contained  in  the  foresaid  two 
tions,  were  claimed  by  John  Boyd,  the  nephew  of  Mr.  Robert  Boyd  by  his  imi 
elder  brother,  and,  of  consequence,  heir  of  conquest  to  both  Mr.  Robert  Boyd  and 
son  ;  and  they  were  also  claimed  by  George  Boyd,  the  son  of  Mr.  Boyd's  inunedi 
younger  brother,  and,  of  consequence,  the  heir  of  line  both  of  Mr.  Robert  Boyd  ni 
his  son. 

George  Boyd  and  his  curators  accordingly  brought  an  action  before  the  Cool 
against  John  Boyd,  the  heir  of  conquest,  concluding  to  have  it  found  and  declai«^ 
that  the  pursuer  had  the  only  right  to  the  whole  of  the  foresaid  lands,  and  to  te 
served  and  retoured  heir  therein  ;  and  that  the  defender  had  no  right  thereto. 

The  pursuer,  in  support  of  his  claim  to  the  first  parcel,  maintained.  That,  by  die 
conception  of  the  disposition  1733,  the  fee  of  the  lands  was  vested  in  John  Boyd  the 
son ;  and  that  the  father's  general  service,  with  the  charter  and  infeftment  following; 
thereupon,  was  sufficient  to  vest  the  right  in  the  person  of  the  father,  as  being  ft: 
virtual  confirmation  of  the  base  infeftment  in  the  son's  person,  and  a  precept  of  d»» 
in  favour  of  the  father,  as  heir  to  the  son  ;  and  as  these  lands  became  thereioit. 
heritage,  and  not  conquest,  in  the  person  of  the  father,  he  having  taken  them  up  bf^ 
succession  to  his  son,  the  same  does  now  devolve  upon  the  heir  of  line,  and  not  upoft 
the  heir  of  conquest. 

.With  respect  to  the  second  parcel,  it  was  pleaded  ;  That  the  lands  having  hea 
specially  provided  to  the  father  and  wife  in  liferent,  and  to  John  Boyd  in  fee,  w\aA 
failing,  Mr.  Robert  Boyd,  his  nearest  heirs  or  assignees  whatsoever,  the  heir-generd 
of  Mr.  Robert  Boyd,  designative,  was  entitled  to  take  the  succession,  as  heir  of  pro* 
vision  to  John  Boyd  the  son. 

As  to  the  first  parcel,  it  was  pleaded,  on  the  part  of  the  defender  ;  That,  ii  th» 
fee  was  in  the  son  by  the  conception  of  the  disposition,  it  remained  in  k^jerediM 
jacente  of  him  at  this  day ;  for  that  the  charter  of  resignation,  and  infeftment  f olloiriB| 
thereupon,  could  carry  no  more  than  the  blanch  superiority,  the  procuratory  in  At 
disposition  having  remained  unexecuted  after  the  son's  death ;  and  as  it  wm  t 
feudum  novum  in  the  person  of  the  son,  and  which,  quoad  the  property,  fell  to  bt 
taken  by  a  service,  as  heir  to  him,  it  behoved  to  devolve  upon  his  heir  of  oonqutf^ 
and  not  upon  his  heir  of  Une. 

[3072]  As  to  the  second  parcel,  it  was  contended,  That,  as  the  same  were  conqnat 
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be  person  of  him  to  whom  titles  fell  to  be  made  up,  the  father's  heir  of  conquest, 
[not  his  heir  of  line,  could  alone  take  up  the  succession. 

Hie  Lord  Ordinary  pronounced  the  interlocutor  following :  "  Finds,  that,  by  the 
position  granted  by  John  Kid  in  the  year  1733,  the  fee  of  his  part  of  the  lands  of 
ller  Grounerland  was  vested  in  the  deceased  John  Boyd  ;  and  that  the  titles, 
idi  were  afterwards  made  up  by  Robert  Boyd,  his  father,  were  insufficient  to  carry 
property  of  the  said  lands,  which  must  still  be  considered  as  in  hcsreditate  jacente 
lohn  Boyd  ;  and  therefore,  and  in  respect  that  the  said  land  was  a  feudum  novum 
Idm,  finds,  that  the  property  thereof  does  now  devolve  and  fall  to  the  defender, 
keir  of  conquest  to  him  ;  but  finds,  that  the  titles  made  up  by  Mr.  Robert  Boyd, 
!  father,  were  sufficient  to  carry  the  superiority  of  said  lands ;  and  being  there- 
I  to  be  considered  as  heritage  in  him,  must,  of  consequence,  devolve  and  fall  to  the 
tner,  his  heir  of  line  :  Finds,  that,  by  the  disposition  granted  by  John  Scot  in 
i  year  1749,  the  fee  of  his  part  of  the  lands  of  Wester  Grounerland  was  vested  in 
pa  Boyd,  the  son,  and  is  to  be  considered  as  a  feudum  novum  in  him ;  but,  in 
beet  that  the  substitution  in  said  disposition  is  not  in  favour  of  his  own  heirs  what- 
per,  but  in  the  favour  of  the  heirs  whatsoever  of  Mr.  Robert  Boyd,  his  father, 
peh  might  have  been  different  from  the  heirs  whatsoever  of  the  son,  finds,  that  the 
|ner,  as  heir  of  line  to  the  father,  is  entitled  to  take  John  Scot's  part  of  said  lands, 
peir  of  provision  called  by  said  substitution,  and  decerns  and  declares  accordingly." 
tTJpon  a  report,  the  Court  unanimously  (one  Judge  excepted,  who  had  some  diffi- 
Bjr  with  regard  to  the  first  parcel  of  lands,  whether  the  taking  this  parcel  in  that 
f  was  not  to  be  considered  as  a  kind  of  'prceceptio  hsreditatis  in  the  son,  and,  there- 
p,  this  particular  subject  not  to  be  considered  as  conquest,  but  as  heritage  quoad 
fei,  and  as  such  to  go  to  his  heir  of  line)  approved  of  the  Lord  Ordinary's  judgment 
Km  both  points,  and  pronounced  their  own  in  the  precise  terms  thereof. 

Reporter,  Colston. — Act.  Baillie. — Alt.  M'Queen. — Clerk,  Ross. 

Fd,  Die.  v.  3,  p.  163.     Fac.  Cd,  No.  117,  p.  315. 


0. 1.  [3081]  Innes  V,  Stewart.    July  1,  1542. 

be  Lords  found,  that  a  servitude  of  thirlage  being  once  consolidated  with  the  pro- 
perty, cannot  be  understood  to  revive  again,  when  any  part  of  that  property 
is  alienated,  unless  it  be  so  expressed. 

Alexander  Innes  claimt  the  thirle  multures  of  the  corns  that  grew  certain  years, 
fpast  upon  the  lands  of  Blairmondi,  as  due  by  the  tenant  thereof  to  James  Gordon, 
Ao  held  the  lands  of  the  said  Alexander,  and  the  said  multures  of  the  corns  that 
Kw  upon  the  lands  of  Baidinspyle,  against  James  Stewart,  heritable  tenant  thereof, 
dden  of  the  said  Alexander,  because  the  said  Alexander  was  heritably  infeft  in  the 
aiD  forestry  of  Bony,  with  all  the  thirle  multures  of  the  lands  thereof,  and  the  lands 
tHesaid  ly  within  the  said  forestry.  It  was  excepted  ex  altera  parte,  quod  non  tenebaiur 
wn  solvere  dido  Alexandro,  because  they  were  heritably  infeft  and  immediate  tenants 
0  him  of  the  lands  foresaid  in  blench,  paying  one  penny  money  alba^  firmce  tantum  si 
^Mwjnro  omni  alio  onere  that  might  be  asked  of  these  lands  vel  occasione  earum  cum 
•wfenimw  et  mulluris  ;  and,  because  the  said  Alexander's  father,  who  annalzied,  as 
wdia,  these  lands  reservit  not  the  thirle  multures  to  his  said  new  mill  of  the  forest  of 
Jony,  therefore  might  not  claim  the  same,  because  it  is  ane  duty  that  is  auchtand 
'9iione  occuj)ationis  terrarum,  et  sic  occasione  earundem.  And  the  Lords,  notwithstand- 
ing diverse  allegeances  made  in  the  contrare,  by  their  sentence  definitive  decreverunt 
*c  tenants  free  of  all  the  said  Alexander's  claim,  and  sua  the  seller  of  the  lands  man 
wrrajid  it  to  them  of  all  charges,  but  allenarly  them  that  he  makes  and  specifies  in 
Mie  alienation  making.  And  sua  venditor  warrantizat  terras  venditas  emptori  ab  omni 
ftddiiuet  alio  onere  quocwnque  de  dictis  terris  nisi  aliter  conventum  sit,  inter  ipsos  tern- 
forealienationis.  And  sua  the  Lords  fand  that  this  thirle  multure  is  onus  reale  et 
9ermiu8  qwjd  non  venit  in  contractu  nisi  hoc  dictum  sit,  et  multuram  remitti  nisi  con- 
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trarium  sit  converUum,  et  hoc  virtfOe  specialium  dausarum  reservativarum  pre 
in  chartis  specificcUarum  ;   and  also,  the  said  servitude  videbatur  exUncia  eoqw  \ 
the  said  Alexander  had  coft  the  said  multure  of  all  the  forestiy,  he  got  all  the  1 
heritage  to  himself,  and  sua  the  lands  ought  to  have  been  thirled  to  himself,  < 
sua  nemini  servit  et  sic  Ula  servitus  semel  fuU  extincta  et  consolidata  cufn  supe 
et  proprieUUe  terrarum  earundem  et  per  alienationem  partis  earum  reviviscere  mm ; 

Fd.  Die.  V.  1,  p.  200.    Sinclair,  MS.  p. : 


No.  10.        [3089]  Edoab  v,  Johnston   alias  Maxwell.    July  6, 1736. 

A  right  may  be  completed  upon  any  one  of  two  titles  competent. 

An  estate  being  disponed  to  an  eldest  son  in  his  contract  of  marriage,  and  to j 
heirs-male  of  his  body,  which  failing,  to  the  heirs-female  of  his  body,  the  said  ^ 
son,  after  the  father's  decease,  neglecting  to  infeft  himself  upon  the  disposita 
the  contract,  made  up  his  titles  as  heir  of  the  investiture ;  again,  after  his  de 
his  son  made  up  his  title  also  as  heir  of  the  investiture,  and  thereupon  m 
gratuitous  conveyance  of  the  estate.    The  heirs-male  of  the  marriage  having  ; 
in  him,  the  heir-female  was  served  heir  of  provision  in  general  upon  the  oontei  ^ 
marriage,  and  thereupon  claimed  the  estate  upon  this  medium,  that  the  giatiiil 
disponee  can  be  in  no  better  situation  than  the  heir  general,  or  the  heir  of  invor*'"* 
who  would  be  bound  by  the  deed  of  his  predecessor,  granter  of  the  disposit 
the  contract  of  marriage.     It  was  answered.  That  the  disposition  being  in  fav 
the  apparent  heir,  was  absorbed  by  his  making  up  titles  to  the  estate  as  heir  ge 
and  it  would  be  an  useless  form  to  oblige  him  to  infeft  himself  over  a^n,  ap(Hi  ( 
disposition  in  the  contract,  or  to  oblige  his  son  to  serve  heir  of  provision  to  bhu 
general,  in  order  to  carry  the  provision  in  the  contract,  which  would  not  maker 
estate  more  amply  theirs  than  it  was  by  their  making  up  titles  as  heirs  of  the  I 
vestiture. — The  Lords  repelled  the  allegeance,  that  the  right  of  the  contract  of  mm 
[3090]  ^^  ^^^  established  in  the  person  of  the  heir,  in  respect  of  the  answer, 
the  real  right  of  the  estate  was  established  in  this  person.         Fol,  Die.  v.  1,  p.  30QL  j 


No.  4.  [3092]  Douglas  v.  Chebslib.    July  15, 1615. 

A  sasine  within  burgh  was  sustained  though  granted  by  one  who  was  not  town-ckdl 
and  though  there  was  another,  in  regard  the  giver  was  habite  and  repnte  to«| 
clerk,  and  was  in  use  to  give  sasines. 

In  an  action  pursued  by  Geo.  Douglas  of  Bonjedburgh  contra  Marion  Cheeslie,  tU 
Lords  repelled  the  exception  founded  upon  the  act  of  Parliament  1567,  anent  m 
to  be  given  within  burgh  by  the  town-clerk,  in  respect  of  the  reply,  that  it 
offered  to  be  proven  that  Mr.  George  Douglas  was  repute  and  holden  to  be  town-ctafc 
and  in  use  to  give  sasines ;  and  that,  notwithstancung,  they  offered  them  to  pnnf^ 
that  there  was  another  town-clerk.  Fd,  Die.  v.  1,  p.  201.    Kerse,  MS.  foL  77. 


No.  3.  [3112]  Stewart  or  Andbrson  v.  Irvine.    July  20, 1632* 

Although  the  children  die  before  the  mother,  and  both  within  the  year,  yet  tk 
husband  has  right  to  the  courtesy. 

Alexander  Irvine  is  obliged,  by  contract  of  marriage,  to  pay  in  tocher  with  — % 
his  half-sister,  a  certain  sum  to  her  future  spouse ;  the  heir  of  the  husband  poRMi 
registration  of  the  contract  against  Irvine.    Excepted  the  marriage  dissolved  witiiii 
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year  and  day  be  the  wife  her  decease.  Replied,  There  was  a  bairn  born  and  christened. 
Daplied,  The  bairn  died  before  the  mother,  and  both  within  the  year,  and  bearing  of 
a  bairn  gives  only  by  practice  the  benefit  of  curialitie,  but  not  of  tocher  nor  conjunct- 
fee,  this  never  being  practised.  Finds  I.  P.  the  contract  to  be  registrate,  and  repells 
the  exception  and  duply,  and  finds  the  reply  relevant. 

Fol.  Die.  v.  1,  p.  205.     Nicolson,  MS.  No.  57,  p.  38. 


No.  4.  M'AuLAY  V,  Watson.    January  19, 1636. 

A  husband  having  claimed  his  right  of  courtesy  during  his  Hfe,  his  executors  could 
not  claim  it  in  prejudice  of  a  singular  successor  from  the  heir  of  the  heiress. 

Agnes  Watson  executrix,  confirmed  executrix  to  Robert  Watson  her  brother, 
obtained  a  decreet  before  the  commissaries  of  Edinburgh  against  James  M'Aulay,  heritor 
of  certain  lands  within  Edinburgh,  for  payment  to  her  of  the  mails  of  the  saids  lands 
from  the  1604  to  1628 ;  which  mails  as  she  alleged,  did  of  right  belong  to  the  said 
Robert  all  these  years,  by  reason  of  the  courtesy  of  Scotland,  in  regard  he  had  married 
the  heritrix  of  the  said  lands,  and  consequently  did  now  appertain  to  her  as  executrix 
to  her  brother.  The  said  James  M'Aulay  intented  a  reduction  of  this  decreet  upon 
this  reason,  that  this  courtesy  is  only  personal,  and  died  with  the  person  of  the  said 
relict,  who  having  neglected  it  all  his  lifetime,  his  executors  can  claim  no  right  there- 
unto after  his  decease ;  even  as  in  a  Lady  tercer,  who  albeit  she  had  never  so  good 
right  to  a  terce,  yet  if  she  be  not  kenn'd  to  it  in  her  own  time,  in  vain  should  her 
executors  sue  for  it.  And  this  pursuer  being  infeft  in  the  saids  tenements  by  dis- 
position from  the  heritor  thereof,  and  having  brooked  them  bona  fide  all  the  years 
libelled  unquarrelled,  cannot  ifow  be  drawn  in  question  post  tarUi  temporis  inter- 
vallum  et  post  fructus  bona  fide  perceptos ;  no  more  than  if  the  said  Robert  were  yet 
alive  himself,  who  would  not  be  heard  to  seek  the  bygones  of  so  many  years,  which 
the  heritor  had  intromitted  with  bona  fide.  Alleged,  The  reason  was  no  ways  relevant, 
for  the  mails  being  due  to  the  defunct,  his  executors  had  good  right  to  seek  them, 
neither  was  the  simile  of  lady  tercer  to  the  purpose,  because  by  the  ordinary  practice, 
before  a  woman  can  have  right  to  a  terce,  she  must  be  first  served  by  a  brieve,  and 
after  that  kenn'd  to  it  by  the  SherifPs  precept ;  before  which  be  done,  if  she  happen 
to  decease,  it  is  true  that  her  executors  have  no  place  to  call  for  the  profits  of  the 
said  terce ;  but  it  is  otherwise  in  a  curiality,  whereunto  he  that  has  right  needeth 
no  previous  declarator  of  the  same,  but  may  summarily,  by  virtue  of  his  right,  enter 
to  the  possession  of  the  lands,  [3113]  whereunto  he  hath  right  during  the  courtesy : 
And  the  pursuer's  possession  cannot  maintain  him  against  the  defender's  uncontroll^ 
able  right,  nor  can  he  be  thought  to  have  possessed  bona  fide  where  another  had  a  good 
right  standing.     The  Lords  found  the  reason  of  reduction  relevant. 

SpottisWOod  (CURIALITAS),  p.  78. 


No.  5.      Robert  Dableith  and  his  Tutor  v.  Mr.  Alexander  Campbell. 

February  20, 1702. 

The  second  husband  of  an  heiress  cannot  claim  the  courtesy  where  there  is  a  son  of 

of  a  former  marriage  alive. 

Magdalen  Edmonston,  only  child  to  James  Edmonston,  merchant,  being  first 
married  to  one  Darleith,  and  by  him  had  the  said  Robert,  her  son ;  she  afterwards 
marries  the  said  Mr.  Alexander  Campbell,  by  whom  she  had  likewise  a  son,  but  he 
died  a  little  after  his  birth ;  and  when  she  is  on  deathbed,  Mr.  Alexander,  her  hus- 
band, serves  her  heir  to  her  father  in  some  houses  in  Edinburgh,  and  infefts  her  by 
hesp  and  staple,  more  burgali,  and  then  procures  a  disposition  from  her  in  his  own 
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favour ;  but  Robert,  her  son  of  the  first  marriage,  serving  heir  to  his  mother, 
reduction  of  that  disposition  ex  capite  lecti.    Alleged,  Imo,  He  had  acquired  a 
to  some  debts,  which  would  make  the  disposition  as  onerous  jnv  tanio.    2do»  He  1 
right  to  liferent  the  whole  by  the  courtesy  of  Scotland,  his  wife  being  an  heiresB  * 
and  there  having  been  a  living  child  heard  weep  and  bray.    Answered,  No  hu 
of  a  second  marriage  can  claim  the  curiality,  where  there  exists  an  hetr  of  the  1 
marriage.    2do,  She  died  not  in  the  fee,  being  denuded  in  his  favour.     3t30, 
serving  her  heir  and  infefting  her  being  all  done  when  she  was  on  deathbed,  cm 
prejudge  her  heir.     4to,  It  takes  no  more  place  in  burgage-lands,  no  more  tJi 
terce  does.     Replied,  Our  law  and  custom  have  made  no  distinction  whether 
heiress  be  a  maid  or  a  widow,  or  whether  the  husband  be  the  first,  second,  or  ik 
and  whether  there  be  heirs  of  a  former  marriage  or  not ;  for,  if  he  exclude  the_ 
husband  from  a  courtesy,  why  does  not  a  brother,  or  other  remoter  heir  aac 
as  well  exclude  him,  which  we  know  is  not  pretended.     2do,  This  pursuer 
the  disposition  ex  capite  lecti  ;  and  if  he  prevail,  then  her  fee  revives,  and  conaeqi 
the  curiality  takes  place.     3tio,  The  serving  her  heir,  and  infeftment  in  leeto,  id 
not  alienations  (which  are  only  prohibited  at  that  time),  but  rather  an  acquiaiin 
and  so  not  quarrellable.    To  the  4th,  Stair,  tit.  Liferent  Infeftments,  and 
other  lawyers,  are  clear,  that  courtesy  holds  in  burgage,  as  well  as  in  country  bu 
Duplied,  The  courtesy  being  local,  and  peculiar  to  Scotland  and  England,  is  notj 
be  extended,  and  has  been  given  to  the  father  as  administrator  to  the  apparent  f 
but  not  to  a  stepfather,  and  is  only  due  to  a  husband  where  his  child  would  1 
been  heir  to  the  estate,  which  did  not  exist  in  Mr.  Campbell's  case ;  and  though ' 
infefting  her  on  deathbed  was  no  alienation,  yet  it  was  in  order  to  capacitate  her  ^ 
make  a  very  unnatural  and  unkind  one  by  her  own  son,  to  her  second    husbw 
[3114]  Several  of  the  Lords  thought  there  was  no  difference  whether  the  heir  was  \ 
husband's  son,  or  of  a  prior  marriage,  and  that  the  curiality  was  due  in  either  c 
and  was  not  given  intuitu  of  the  heir,  but  to  make  the  husband  live  honourably, 
suitable  to  the  heiress's  estate  and  circumstances  after  her  decease :  But  the 
being  new,  the  Lords  resolved  to  hear  it  in  their  own  presence  in  June  next, 
they  would  determine  it. 

December  1. — The  case  mentioned  20th  February  1702,  between  Robert  Daikili 
and  Mr.  Alexander  Campbell,  being  heard  in  presence,  was  this  day  advised  ul 
determined  ;  being  an  abstract  point  in  law.  Whether  a  second  husband  has  ii|^ 
to  the  courtesy,  where  the  heiress,  his  wife,  has  a  son  by  a  prior  marriage  ?    Cn^. 
lib.  2,  dieg.  22,  is  for  the  affirmative,  though  it  was  answered  to  his  authority,  tlia^.' 
as  to  these  words,  Etiamsi  primus  maritus  habuerit  hceredem,  tamen  aecundo  (Meter; 
that  habuerit  must  be  so  taken  as  to  import  the  child  that  is  now  dead,  otherwise,  it 
it  were  alive,  he  would  have  said  in  the  present  time,  eisi  habeat,  and  not  habueri; 
and  Regiam  majestatem,  lib.  2,  cap.  58,  seems  to  clear  this,  that  a  husband  shall  Ufereil 
his  wife's  heritage,  si  ex  eadem  kceredem  habuerit ;  so  that  it  is  due  to  her  husband,  dqA 
under  the  reduplication  qua  husband,  else  every  husband  would  have  right  to  it» 
though  he  procreate  no  child  by  her  at  all ;  but  was  under  the  reduplication  as  paiefit 
to  the  heir.     Yet,  vide  Leg,  hurgorum,  cap.  44,  which  requires  not  the  procreatioB 
of  the  heir,  but  only  si  ex  ea  genuerii  mascuLum  vd  foeminam,    Skene  de  verb.  «if 
nificatione,  voce  Curtalita^,  thinks  its  original  was  ob  reverentiam  prioris  maif^^umxit 
quod  quis  cum  uxore  hcerede  contraxerit,  ne,  ea  mortua,  ad  egestatem  maritus  tedigatar; 
though  Craig  derives  it  from  the  Emperor  Constantine's  rescript,  \,  \,  C.  de  hoM 
matemis,  giving  the  parent  the  usufruct  of  his  children's  heritage,  derived  to  them 
by  succeeding  to  their  mother  :  And  seeing  this  custom  differs  from  the  common  law, 
the  Lords  have  been  in  use  to  interpret  it  strictly  ;  as  Forbes  contra  the  Earl  of  ManBhal 
No.  2,  p.  3111 ;  the  courtesy  was  not  extended  to  the  liferent  of  a  sum,  which  wis 
the  price  of  lands  belonging  to  the  wife  in  fee,  though  surrogalum  sapit  naiufom  «tf^ 
rogati.     And  19th  January  1636,  Macaulay  contra  Watijon,  No.  20,  p.  1740,  and  No.  4, 
h,  t.,  the  husband's  executors  were  secluded  from  the  courtesy,  because  neglected  to 
be  pursued  for  by  the  space  of  thirty  years,  though  that  was  ten  years  within  pre- 
scription.   The  Lords,  by  a  plurality,  foimd  the  second  husband  could  not  claim  the 
courtesy  where  there  was  an  heir  of  a  former  marriage  in  life. 

Fol.  Dic.w.l,  p.  205.    FountahihaU,  v.  2,  pp.  149  &  161 
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No.  6.  Lawson  v.  Gilmor.    June  22,  1709. 

The  courtesy  found  to  take  place  only  where  the  wife  succeeded  in  lands  to  some  of  her 
predecessors,  but  not  where  she  acquired  them  herself  ex  titiUo  singulari,  and  this 
because  of  the  uniformity  of  all  our  authors  and  decisions  on  this  head. 

Janet  White  being  married  to  one  Lawson,  in  her  widowity,  buys  a  tenement  in 
Anstruther,  and  some  acres,  and  then  marries  Charles  Gilmor.  She  [3115]  being  de- 
ceased, and  he  refusmg  to  cede  the  possession  of  the  lands,  Thomas  Lawson,  her  son  of 
the  first  marriage,  and  her  heir,  upon  a  warning  pursues  Gilmor,  his  stepfather,  to 
remove.  Alleged,  He  must  have  the  liferent  in  right  of  the  courtesy,  his  wife  having 
died  last  vest  and  seased  in  these  lands.  Answered,  No  courtesy  in  this  case  ;  because 
that  only  takes  place,  where  the  wife  succeeds  in  lands  and  heritage,  as  heiress  to  some 
of  her  predecessors  ;  but  here  she  has  it  by  purchase  and  acquisition,  as  a  singular 
successor,  where  the  courtesy  was  never  claimed  ;  and  there  is  scarce  any  principle 
wherein  our  lawyers  are  more  clear  and  positive  than  in  this.  Vide  Skene  de  verbor. 
Sign,  voce  Curialitas,  and  his  notes  on  Regiam  majestatemy  lib.  2,  cap.  58  ;  Craig,  lib.  2, 
Feud.  Dieg.  22,  Stair,  hb.  2,  tit.  6,  who  citing  the  foresaid  Skene  and  Craig,  joins  with 
their  opinion  ;  and  Sir  George  Mackenzie,  tit.  Marriage,  who  states  the  courtesy  to 
arise  by  marrying  an  heretrix ;  so  the  vouchers  being  so  unquestionable,  it  is  won- 
dered how  it  comes  to  be  debated.  Answered  for  Gilmor,  the  husband,  that  the  origin 
of  this  courtesy,  may  either  be  derived  from  Constan tine's  rescript,  \.  I,  C.  de  bonis 
tnatern.  giving  the  husband  the  Uferent  of  all  the  wife's  heritages ;  or  from  the  Norman 
feudal  constitutions,  where  the  wife  being  vassal,  and  unfit  to  perform  the  military 
services,  and  other  duties  to  the  superior's  court,  the  husband  was  substitute  in  her 
place,  and  in  compensation  of  that  burden  liferented  her  fees,  without  distinction 
whether  she  succeeded  therein,  or  otherways  purchased  and  acquired  them  ;  and  the 
famous  English  Lawyer  Littleton,  in  his  Institutes  and  Tenures,  speaking  of  the 
courtesy,  he  does  not  restrict  to  the  case  of  succession  only  ;  and  though  some  of  our 
own  lawyers  incline  that  way,  yet  the  word  hcBres  made  use  of  by  them  in  a  large  sense 
not  only  signifies  an  heiress,  but  comprehends  any  fiar  or  proprietor  of  lands  ;  so 
Gilmor  may  claim  the  courtesy,  though  it  came  to  his  wife  iitule  emptionis  et  venditionisy 
even  as  a  terce  is  due  to  a  wife  out  of  her  husband's  lands,  whether  he  got  them  by 
succession  or  acquisition.  The  Lords  remembered,  that  in  the  case  of  Campbell  and 
Edmiston  (supra),  they  had  preferred  the  wife's  son  of  a  former  marriage  to  his  step- 
father claiming  the  courtesy,  which  some  thought  a  great  stretch  ;  but  however,  in 
this  case  the  Lords  were  all  clear,  that  the  authorities  were  so  pregnant  and  uniform, 
besides  the  decision  founded  on,  they  could  not  recede  from  so  fixed  a  rule ;  and  there- 
fore found  the  courtesy  only  took  place  where  the  wife  succeeded  in  lands  to  some 
of  her  predecessors,  but  not  where  she  acquired  them  herself,  ex  titulo  singulari  ;  and 
80  repelled  Gilmor's  claim  to  the  courtesy,  and  decerned  him  to  remove. 

Fol.  Die.  V.  1,  p.  205.    FountainhaU,  v.  2,  p.  505. 


No.  8.  [3117]  Hamilton  v.  Boswell.    June  15,  1716. 

Courtesy  may  have  place  where  the  defunct  heiress  was  not  habilely  inf eft. 

An  heiress's  infeftment,  upon  a  service  to  her  predecessors,  being  quarrelled  by  a 
reduction  after  her  death,  upon  alleged  nullities,  in  order  to  disappoint  her  husband 
of  his  right  of  courtesy,  the  Lords  found,  that  the  heiress's  infeftment  not  having  been 
quarrelled  in  her  hfetime,  was  sufficient  to  support  the  courtesy,  upon  this  ground 
of  equity,  that  had  it  been  quarrelled  during  her  life,  these  nullities  might  and  would 
have  been  supplied.    See  Appendix.  Fol.  Die.  v.  1,  p.  205. 
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No.  9.    Anna  Monteith  v.  Her  Nearest-of-Kjn  and  Creditors.    January  3, 11 

A  husband  possessing  by  the  right  of  courtesy,  is  liable  for  the  annualients  of  1 

personal,  as  well  as  real  debts. 

Anna  Monteith  being  heiress  of  certain  lands  which  descended  to  her  by  her 
and  there  being  several  personal  debts  to  which  she  would  be  liable  as  heir,  she, 
her  father  as  tutor  and  administrator,  pursue  a  declarator,  "  That  it  is 
to  sell  the  above  inheritances,  or  a  part  thereof,  for  discharging  the  debts." 

It  was  alleged  for  the  pursuer's  friends  on  the  mother's  side.  That  there  wj 
necessity  of  a  sale,  because,  by  a  scheme  of  the  debts  and  inheritance,  it  appears 
there  was  a  sufficient  fund  for  payment  of  the  yearly  annualrents,  and  a  tsIi 
superplus. 

It  was  answered,  The  pursuer's  father  had  right  to  the  inheritance  by  the  ooi 
of  Scotland  during  his  life,  and  was  not  in  law  obhged  to  pay  either  principal  or  a 
rents  of  personal  debts,  whereby  the  inheritance  would  come  to  be  afiected  with 
and  wholly  exhausted,  unless  a  part  were  sold ;  and  the  father,  for  the  good  of  the 
was  willing  to  concur  in  the  sale,  and  lose  the  benefit  of  his  courtesy  of  such  ' 
should  be  sold  :  Whereupon  the  question  arose,  *'  Whether  a  husband  possessing 
courtesy  was  obliged  to  pay  the  current  annualrents  of  his  wife's  personal  debts 
And  the  father  did  allege,  that  it  was  of  his  own  goodwill,  for  the  advantage  of  his 
that  he  [3118]  passes  from  his  right  to  so  much  as  shall  be  sold  ;  but  that  a  hu£ 
possessing  by  a  courtesy,  is  only  subject  to  real  debts  :  In  which  Lord  Stair  exp] 
his  opinion  very  plainly,  and  makes  a  parallel  betwixt  a  courtesy  and  a  teroe  ; 
it  is  certain  that  a  tercer  is  subject  to  no  personal  debts  ;  and  the  right  of  coi 
is  a  fuU  usufruct,  which  is  subject  to  no  personal  burdens. 

It  was  answered.  The  present  question  is  not  stated,  nor  did  occur  to  Lord 
nor  is  there  any  decision  upon  record  that  can  clear  it ;  and  therefore  it  must  be  di 
mined  according  to  the  nature  of  the  husband's  right,  and  the  analogy  of  law. 
Imo,  Although  a  terce  and  courtesy  do  in  many  things  agree,  yet  not  in  the  pi 
question  ;  for,  by  our  ancient  law,  the  provision  to  wives  was  very  much  qnaline 
restricted.  The  husband  could  not  anciently  make  a  larger  settlement  upon 
wife  than  the  rationabilis  tertia,  which  was  the  liferent  of  the  third  part  of  the " 
he  had  at  the  time  of  his  marriage  ;  he  might  by  paction  give  her  less,  as  appears 
the  16th  chapter  of  the  2d  book  of  the  Majesty  :  Aiid  therefore  it  was  very  reasonal 
that  this  rcUionabilis  tertia  should  be  free  of  all  burdens  which  did  not  really 
the  subject  at  the  time.  On  the  other  hand,  the  courtesy  of  the  husband  was 
ample  by  our  ancient  law,  whereby  the  husband  did  not  only  enjoy  the  liferent  of 
wife's  heritage,  but  did  even  enjoy  the  honour  and  dignity  of  the  family,  if  any 
belong  to  the  wife,  and  had  seat  in  Parliament,  and  all  other  privileges  that  wo 
have  belonged  to  her  if  she  had  been  a  male,  both  in  her  life  and  after  her  death : 
that  the  husband,  by  the  courtesy,  represents  the  wife's  familv.  From  which 
necessarily  follows  in  reason  and  equity,  that  he  should  leave  the  family  as  he  got  it; 
and  if  it  were  not  so,  the  family  would  be  subject  to  diligences  for  personal  debts,  ani 
sunk.  And  seeing  the  law  or  practice  have  expressed  nothing  upon  this  subject,  ths 
decision  falls  to  be  made  according  to  reason  and  equity.  And  the  learned  Skene,  a 
his  notes  upon  the  said  16th  chapter  of  the  2d  book  of  the  Majesty,  says,  *^  That  tlw 
courtesy  is  forma  cujusdam  successionis"  It  is  not  a  proper  succession,  otherwise 
the  husband  would  be  liable  to  the  principal  sums,  as  well  as  the  annualrents  ;  there- 
fore he  calls  it  forma  cujusdam  successionis,  a  kind  of  succession  which  subjects  him 
to  the  payment  of  all  current  yearly  burdens,  where  there  is  not  another  subject  or 
debitor,  out  of  which  or  by  whom  the  same  may  be  paid. 

*'  The  Lords  found.  That  the  husband,  in  possession  of  the  courtesy,  was  liaUe 
in  the  payment  of  the  current  annualrents  of  personal  as  well  as  of  real  debts,  to  the 
value  of  the  rents  he  enjoyed  by  the  courtesy ;  reserving  to  him  relief  against  executois, 
or  other  heirs  or  successors  to  any  other  part  of  the  wife's  estate,  heritable  or  moveable, 
which  he  did  not  enjoy  by  virtue  of  the  courtesy." 

Fol,  Die.  v.  1,  p.  205.    Rem.  Dec.  No.  2,  p.  8. 
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No.  10.  [3119]  John  Hodge  v.  James  Feasbr.    January  li,  1740. 

The  courtesy  does  not  take  place  in  lands  acquired  by  the  wife  by  singular  titles.     See 

No.  6,  p.  3114. 

The  question  betwixt  these  parties  was,  whether  a  husband  had  right  to  the 
courtesy  of  lands  which  were  acquired  by  his  wife  by  singular  titles,  and  in  which  she 
died  infeft  ? 

For  John  Hodge,  the  husband,  it  was  argued,  That  the  right  of  courtesy  was 
introduced  by  the  common  law,  founded  upon  ancient  immemorial  custom  ;  so  that, 
in  order  to  find  in  what  cases  it  takes  place,  recourse  must  be  had  to  our  old  law-books, 
and  the  opinion  of  such  writers  as  treat  of  this  subject.  In  the  book  of  Majesty,  this 
right  is  treated  of ;  but  no  distinction  is  there  made  betwixt  lands  to  which  the  wife 
succeeded  as  heir  to  any  of  her  predecessors,  and  such  as  she  had  right  to  by  singular 
titles ;  but  it  is  there  laid  down  in  general  terms,  "  When  ane  man  receives  with  his 
wife  lands,  in  name  of  marriage,  and  begets  upon  her  ane  heir,  son  or  daughter,  heard 
cryand,  within  four  walls  of  the  house,  and  the  wife  happen  to  decease,  the  lands  and 
heritage  which  pertained  to  the  wife  shall  remain  and  be  possessed  by  the  husband 
induring  his  Ufetime  "  ;  2d  b.  of  Majesty,  chap.  58.  It  was  a  common  thing  of  old, 
for  the  wife's  &ther,  or  other  friends,  to  give  with  her  a  part  of  their  lands  and  estate, 
in  name  of  tocher,  as  appears  from  the  18th  chapter  of  the  same  book ;  and  if  in  such 
cases  the  courtesy  took  place,  where  the  wife's  right  was  no  more  than  a  disposition 
from  her  father,  &c.,  it  follows,  that  the  wife's  being  an  heretrix  is  not  essential,  pro- 
vided she  dies  infeft  in  the  lands. 

In  like  manner,  in  the  burrow-law,  chap.  44,  "  Gifi  ane  man  receives  with  a  woman, 
in  name  of  tocher,  ane  burgage,  and  with  her  begets  son  or  daughter  ;  and  it  happens 
the  wife  to  decease,  &c.,  the  man  or  husband  shall  bruick  and  possess  that  burgage, 
during  all  the  days  of  his  life."  There  is  not  the  smallest  insinuation  here,  as  if  the 
right  to  this  burgage  behoved  to  be  by  succession  to  some  one  or  other  of  her  prede- 
cessors, in  order  to  entitle  her  husband  to  the  courtesy.  What  is  observed  by  all 
our  writers,  touching  the  affinity  betwixt  the  courtesy  and  the  terce,  which  likewise 
took  its  rise  from  ancient  custom,  serves  further  to  illustrate  and  strengthen  this 
argument.  Of  old,  the  wife's  terce  was  a  third  of  the  heritage,  in  which  the  husband 
was  vest  and  seased  the  time  of  the  marriage  ;  but  now  the  terce  due  to  the  wife  is  a 
third  of  the  heritage  in  which  he  died  infeft,  tenements  within  burgh  excepted  ;  and 
it  makes  no  difference  as  to  the  terce,  whether  the  husband's  infeftment  proceeded  on 
singular  titles,  or  in  the  right  of  succession,  provided,  as  Craig  says.  In  feudo  enrum 
diem  obial  suvremum ;  and  the  same  author  says,  that  the  courtesy  only  diffeis  from 
the  terce  with  regard  to  the  quantity.  But  in  rdiquitt  eadem  lege  et  varitate  termini 
anlur.  In  the  same  manner  as  a  relict  claiming  her  terce  is  only  bound  to  instruct 
that  she  was  lawful  wife  to  the  defunct,  and  that  her  husband  died  in  the  fee  of  the 
lands,  without  condescending  in  what  manner  the  fee  was  con-[3120l'Stitute  in  the 
husband ;  so  the  husband  claiming  the  courtesy,  is  not  bound  to  instruct  any  thing 
further,  than  that  a  living  child  was  procreate  of  the  marriage ;  and  that  his  wife 
tempore  mortis  dbiit  vestita  in  the  lands  of  which  he  claims  the  liferent ;  and  if  the 
courtesy  is  likewise  considered  as  taking  its  rise  from  the  rescript  of  the  Emperor 
Constantine,  Hb.  6,  tit.  60,  cod.  de  bonis  matemis,  which  is  the  opinion  of  most  of  our 
writers,  there  can  remain  Uttle  doubt.  See  Wood's  Inst,  book  2,  chap.  1,  §  4.  And  a 
decision  observed  by  Haddington,  where  it  is  said.  He  who  marries  a  woman  who  had 
heritage  or  annualrent  heritable,  and  procreates  a  living  bairn  upon  her,  will  get  the 
curiality,  as  well  of  her  annualrents,  as  of  her  lands,  No.  1,  p.  3111. 

The  defence  for  James  Fraser  was.  That  seeing  the  wife  acquired  the  feu  herself, 
and  did  not  succeed  thereto  as  heir  to  any  of  her  predecessors,  the  pursuer  could 
have  no  claim  to  the  courtesy  out  thereof,  as  was  evidently  the  opinion  of  all  our 
lawyers.  See  Skene  verbo  curialitas,  §  2.  Craig,  lib.  2,  dieg.  22,  §  42.  Sir  George 
M'Kenrie,  lib.  1,  §  6.  Stair,  lib.  2,  tit.  6,  §  19 ;  22d  June  1709,  Lawson,  No.  6,  j;.  3114. 
This  being  the  case,  it  was  needless  to  enquire  into  the  law  of  England  upon  this  head, 
seeing  they  have  their  own  law  in  that  respect,  which  it  was  no  wonder  should  differ 
from  ours  in  some  circumstances,  even  though  ours  was  derived  from  it,  of  which, 
however,  no  vestige  appears  ;  for  instruments  of  sasine  were  introduced  into  our  law 
MOB.  I.  14* 
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and  cufitom  by  King  James  I. ;    and  yet  our  infeftments  differ  vastly  from 
feoftmentB.    And  it  is  in  vain,  in  such  cases,  to  argue  on  the  rationality  of  the 
namely,  that  the  courtesy  ought  to  take  place,  without  distinguishing  how  tliej 
came  :  for  it  is  a  law  introduced  by  our  particular  customs,  and  therefore 
courtesy  of  Scotland ;   and  whatever  the  learned  Craig  may  labour  with 
the  reason  thereof,  namely,  that  it  had  its  rise  from  the  civil  law,  whereby  the  1 
of  the  child's  estate  belongs  to  his  father,  the  reason  does  not  apply  almost  in  i 
shape  ;  for  that  the  birth  of  a  living  child,  though  it  instantly  die,  founds  the  i 
when  it  is  impossible  to  pretend  that  any  thing  belonged  to  it ;  so  that  it  may  '^ 
be  said  of  this,  as  of  many  ancient  customs,  that  non  omnibus  guce  a  majoribuSj  Se, 
The  Lords  found,  That  the  courtesy  only  takes  place  in  lands  and  heiitagBl 
which  the  wife  succeeds  as  heiress,  but  not  in  those  purchased  by  her,  althougk  i 
dies  infeft  therein.         Fd,  Die.  v.  1,  p.  205,  &  v.  3,  p.  165.    C.  Home,  No.  138,  p. 


No.  1.    [1]  Elisabeth  Primrose,  Spouse  of  Thomas  Brown  v.  Robert  Craii 

in  Airth.     December  10,  1771. 

The  right  of  the  husband  sustained  over  lands  which  the  wife  had  got  by  a  ( 

but  in  which  she  was  alioqui  sttccessura,  and  ^\hLch  she  v;as  held  to  have  acqn 
prcBceptione  hereditalis, 

James  Club,  by  an  only  daughter,  had  three  grandchildren,  Elisabeth, 
and  Mary  Primroses.    He  disponed  to  Anne,  his  house  and  yard  in  the  town  of 
and  his  lands  of  Potterfield,  which  amounted  to  one  half  of  the  heritage  ;  the  re: 
of  his  lands  he  disponed  to  Elizabeth. 

Anne  was  infeft  in  the  subjects ;  and  having  been  married  to  Robert  Cra^ 
she,  in  the  year  1760,  granted  a  holograph  missive,  subsuming,  that  as  there  had 
no  contract,  she  then  disponed  to  him,  as  long  as  he  lived,  every  thing  that " 
to  her  as  her  grandfather  gave  it. 

Thereafter,  in  a  contract  of  marriage,  she  disponed  to  herself  and  husband, 
the  longest  Uver  of  them,  in  conjunct  fee  and  liferent,  the  survivor  always  lifnen 
the  whole,  her  houses  and  yards  in  the  parish  of  Airth  ;  but,  in  this  disposition, 
lands  of  Potterfield  were  omitted.     This  marriage  was  dissolved  by  the  death  of 
wife  in  1767,  and  all  her  children  were  dead  soon  thereafter. 

Upon  this  event,  Elizabeth  Primrose,  as  apparent  heir  of  her  sister,  having  broi 
an  action  against  the  tenant  in  the  lands  of  Potterfield  for  the  rent,  compearance 
made  for  Robert  Crawford ;  who  contended,  1st,  That  as  there  had  been 
living  children  of  the  marriage  betwixt  him  and  Anne  Primrose,  he  had  a  right  to 
rents  of  the  said  heritable  subject  by  the  courtesy  of  Scotland ;  2dly,  Independent  cf; 
the  courtesy,  he  had  a  right  to  the  liferent  of  the  whole  subjects  that  had  belonged  t», 
his  wife,  in  virtue  of  the  holograph  missive  in  1760. 

The  Lord  Ordinarvi  by  one  interlocutor,  found  Elizabeth  Primrose  entitled  ts. 
the  rents  of  Potterfield  since  the  death  of  the  last  surviving  child  of  Anne  PrimroaBl 
to  which  he  thereafter  adhered,  ''  in  respect  that  Anne   Primrose  was  not  <»iu>fii 
successura  to  her  grandfather  in  the  subjects  disponed  by  him  to  her,  and  that   ' 
contract  of  marriage,  and  not  any  previous  writmg,  must  be  the  rule  to  detenniift 
what  Robert  Crawford  had  right  to." 

In  a  reclaiming  petition,  Robert  Crawford,  the  defender,  pleaded  : 

By  the  mode  in  which  Club,  the  grandfather,  had  disponed  his  property,  whick 
was  by  making  an  equal  division,  he  had  done  the  same  thing  as  if  he  had  disponel 
the  whole  to  his  two  grand  daughters,  Elizabeth  and  Anne,  equally  pro  indivito,  U 
he  had  disponed  his  whole  lands  in  this  manner,  the  interest  which  each  sister  had,  h 
the  half  conveyed  to  her,  would,  quoad  two-thirds,  fall  to  be  considered  as  a  pt  imijiii 
hereditatis  ;  and  they  could  be  held  as  taking  no  more  than  the  other  third,  the  dual 
which,  independent  of  the  settle-[2]-ment,  would  have  fallen  to  the  third  sister  Muf^ 
by  a  singular  title.  When  the  grandfather  therefore  allotted  to  Anne  the  subjeetaii 
Airth  and  lands  of  Potterfield,  in  heu  of  the  half  of  his  whole  heritage,  Anne  was  tnJjr 
to  be  considered  as  taking  two-thirds  of  Potterfield  under  the  character  of  heir. 
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As  the  defender's  wife  was  accordingly,  to  a  certain  extent,  alioqui  successura  in 
the  grandfather's  heritage,  and  could  have  been  connected  therewith  by  a  service,  in 
which  event  it  was  unquestionable  that  the  courtesy  would  have  taken  place,  there 
was  no  solid  reason  for  excluding  that  right ;  where,  to  save  the  expense  of  a  service, 
she  had  taken  infeftment  upon  a  disposition  from  her  predecessors.  This  doctrine  was 
expressly  acknowledged  by  Stair,  b.  2,  t.  6,  §  19 ;  Bankton,  b.  2,  t.  6,  §  2 ;  and  hence 
the  right  of  courtesy  now  claimed  must,  at  all  events,  extend  to  two-thirds  of  the  lands 
of  Potterfield ;  because  so  far  it  was  in  effect  a  prtsceptio  hereditatisy  and  which, 
independent  of  the  disposition,  the  wife  could  have  taken  up  as  heir  at  law  to  her 
grandfather. 

The  pursuer  answered : 

By  the  consuetudinary  law  of  Scotland,  the  right  of  courtesy  to  the  husband 
was  only  sustained  over  subjects  in  which  the  wife  died  infeft  as  heiress.  Skene,  voce 
CuRiALiTAS.  From  this  it  followed,  that  the  defender  had  no  claim  to  the  courtesy 
of  the  lands  in  which  his  wife  died  infeft ;  because  she  died  infeft  therein,  not  as 
heiress,  but  as  disponee ;  characters  perfectly  different ;  and  as  to  which  it  had  been 
found,  that  the  condition  of  succeeding  as  heir  was  not  purified  by  the  heir's  obtaining 
a  disposition  ;  25th  June  1701,  Borthwick,  No.  46,  p.  2997. 

Tne  disposition,  in  the  present  instance,  by  the  grandfather,  had  not  been  granted 
merely  to  save  a  service ;  as,  had  that  been  the  case,  it  would  have  conveyed  the 
whole  subjects  to  both  the  daughters  pro  inditnso  ;  nor  would  such  a  disposition  have 
sufficed,  as  the  daughters  would  not,  even  in  that  case,  have  been  infeft  as  heiresses  to 
their  father.  The  disposition  founded  on  had  no  connection  with  the  succession  that 
would  have  J^een  carried  by  a  service  to  him  ab  inlestato.  He  had  thereby  made  a 
distribution  of  his  property  different  from  what  would  have  been  made  by  law ; 
there  was  no  ground  accordingly  for  arguing  that  what  had  been  taken  was  prcBceptione 
hereditatis  ;  so  that,  as  the  wife's  title  to  these  lands  was  singular,  the  right  of  courtesy 
was  excluded. 

Some  argument  was  used  by  the  defender  upon  the  import  of  the  holograph 
missive  granted  by  his  wife  in  his  favour ;  but  as  the  contract  of  marriage  did  not 
confirm,  and  even  differed  from  that  obligation,  no  regard  was  paid  to  it. 

The  following  interlocutor  was  pronounced :  "  Find  that  the  petitioner  cannot 
found  on  the  holograph  note  subscribed  by  the  deceased  Anne  Primrose,  in  respect 
of  the  subsecjuent  contract  of  marriage  betwixt  him  and  her,  which  does  not  give  him 
right  to  the  hferent  of  the  lands  of  Potterfield  ;  but  find  that  he  has  right  to  the  liferent 
of  two-thirds  of  these  lands  in  virtue  of  the  courtesy,  as  Anne  Primrose  succeeded 
thereto  prcBceptione  hereditatisy 

Lord  Ordinary,  Rennet. — For  Primrose,  J.  Maclaurin. — Clerk,  Ross. — For  Crawford, 

Macqueen. 
R.H.  Foe.  Co/.  No.  117,  p.  345. 


No.  5.  [3126]  Paterson  v,  Bruce.    December  19,  1678. 

The  Lords  found,  that  the  axiomjcontra  non  valentem  agere,  non  currit.  prcescriptiOy 
takes  no  place  in  the  short  prescriptions,  and  that  the  three  years  are  not  to  be 
understood  of  anni  utiles,  but  cotUinui ;  and  therefore,  that  the  act  cannot  be 
extended  to  this  case,  where^the  term  of  payment  fell  sometime  after  the  defunct's 
death,  and  the  creditor  had  done  diligence  within  three  years,  counting  from  the 
term  of  payment. 

In  a  competition  betwixt  Captain  Paterson  and  David  Bruce,  both  having  apprised 
the  Unds  of  Thomas  Tweedie,  from  his  apparent  heirs ; — it  is  alleged  for  Paterson, 
That  he  ought  to  be  preferred,  because  he  has  the  first  apprising  and  infeftment. — It  was 
answered  for  Bruce,  That  his  apprising,  though  posterior,  is  upon  the  defunct's  debt, 
and  Paterson's  is  upon  a  bond  granted  by  the  apparent  heir  ;  and  therefore,  by  the  act 
of  Parliament  preferring  the  diligences  for  the  defunct's  debts,  before  the  apparent 
heir's,  the  said  diligences  being  done  within  three  years,  are  preferable. — It  was  replied. 
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That  the  foresaid  act  prefers  only  diligences  for  the  defunct's  debt,  being  done 
three  years  after  the  defunct's  death. — It  was  duplied  for  Bruce,  That  these  tliree  i 
must  be  anni  tUiles  ;  but  here  Bruce  could  use  no  diUgenee,  because  the  term  ofj 
ment  of  his  debt  was  not  come  ;  and  the  narrative  of  that  act  bears,  **'  That   ' 
funct's  creditors  either  did  not  know,  could  not,  nor  used  no  diligence  "  ;    and j 
can  be  no  case  more  favourable  than  this,  where  Paterson's  right  is  upon  a  frai  * 
gratuitous  bond  of  the  apparent  heir's. — It  was  triplied.  That  this  statute  ' 
rectory  of  the  former  law,  which  did  not  distinguish  the  defunct's  debt,  from  the  1 
debt,  cannot  be  extended  beyond  the  terms  expressed,  of  diligences  done  within  1 
years  after  the  defunct's  death,  and  if  it  were  otherwise  extended  to  bonds  oondit' 
or  whereof  the  terms  were  not  come,  that  [3127]  t^^y  should  have  three  years  i 
the  purification  of  the  condition,  which  might  run  for  40  years,  it  would  unaecii 
legal  diligences  and  purchasers  from  heirs,  though  for  onerous  causes  ;   and 
the  apparent  heir's  bond  in  this  case  be  gratuitous,  the  statute  cannot  be  ex 
which  mentions  expressly  gratidtous  deeds  of  the  heir's,  and  makes  no  exee; 
to  these  ;  neither  doth  the  exception  of  turn  vaUns  agere^  continue  any  _ 
except  where  it  is  expressed,  as  in  the  prescription  of  heritable  rights,  but  it  hath  J 
effect  in  the  prescriptions  of  spuilzies  or  removings. 

The  Lords  found.  That  though  the  apparent  heir's  bond  was  gratuitous,  the  ( 
gence  upon  the  defunct's  debt,  could  not  be  preferred  to  a  prior  dili^nceontheapjp 
heir's  bond,  unless  the  diligence  on  the  derunct's  debt  were  withm  three  years  <- 
defunct's  death,  and  that  no  impediment  could  continue  the  three  years  ;  but  wi 
the  defimct's  creditors  might  not  reduce  the  gratuitous  bond  of  the  apparent 
that  occurred  to  the  Lords,  and  they  allowed  the  parties  to  be  heard  thereon  ; 
after  a  full  hearing,  reduced  the  same.    See  Heir  Apparent. 

Fd,  Die.  V.  1,  p.  206.    Stair,  v.  2,  p.  659,1 


No.  6.  Lord  Ballenden  v,  William  Murray.    March  1686. 

Li  a  competition  between  the  creditors  of  a  defunct  and  the  creditors  of  an  a] 
heir,  the  Lords  found,  That  the  defunct's  creditors  ought  to  do  exact  and  o 
diligence  against  his  estate  within  three  years  after  his  death,  unless  they  could 
appear,  that  their  diligence  was  retarded  without  any  fault  of  theirs,  by  oppo 
from  the  heir  or  other  creditors,  or  the  surcease  of  justice,  or  the  like ;  and  prci<( 

a  disposition  granted  by  the  heir  to  one  of  his  creditors,  even  within  three  yean 

the  defunct's  decease ;  albeit  the  creditors  of  the  defunct  had  obtained  a  decrMl^ 
cognUionia  causa  within  the  three  years,  the  decreet  of  adjudication  being  after,  hi 
this  process  it  was  also  found.  That  a  disposition  granted  by  the  heir  to  the  defonctV 
creditors,  within  a  year  after  the  defunct's  decease,  was  not  quarrellable,  seeing  the 
clause  of  the  act  of  Parliament  is  conceived  in  favours  of  the  defunct's  creditors ;  nor 
yet  that  [3128]  such  a  disposition  by  the  heir  to  one  of  his  own  creditors,  is  qnatreUahk 
by  another  of  his  creditors. 

Fol,  Die,  V.  1,  p.  206.    Harcarse  (Prescription),  No.  773,  p.  219. 


No.  11.    [3135]  Magistrates  of  Ayr  v,  Quintin  Macadam.    June  14, 1780. 

Action  for  setting  aside  rights  granted  by  an  heir  within  the  year  after  the  predecesBor't 
death,  endures  for  forty  years.  The  second  clause  of  the  act  1661,  c.  24,  is  nol 
confined  to  rights  granted  by  heirs  in  a  state  of  apparency. 

Campbell  was  debtor  to  the  burgh  of  Ayr.  Within  the  year  after  his  death,  Ui 
heir  made  up  titles,  and  sold  lands  which  belonged  to  him.  More  than  three  jeas 
thereafter,  but  within  forty  years,  the  Magistrates  of  Ayr,  for  efEectuating  paymoit 
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of  the  debt  dae  to  the  burgh,  brought  a  process  against  [3136]  Macadam  the  purchaser, 
for  setting  aside  the  sale,  upon  the  clause  of  the  statute  1661,  c.  24. 

The  defences  insisted  on  by  the  purchaser  were,  1st,  That  the  action  of  reduction, 
not  having  been  commenced  within  three  years  after  the  ancestor's  death,  was  not 
now  competent ;  and,  2dly,  That  the  enactment  only  affected  alienations  made  by 
heirs  when  in  a  state  of  apparency. 

For  the  arguments  on  the  first  point,  Taylor  contra  Lord  Braco,  No.  8,  p.  3128. 

On  the  second  point 

The  defender  ]pleaded  ;  The  statute  founded  on,  being  of  a  correctory  nature,  and 
creating  nullities  m  the  titles  of  landed  property,  which  are  undiscoverable  from  the 
public  records,  ought  to  receive  a  strict  interpretation.  It  is  entitled,  "  An  act  concern- 
ing apparent  heirs.''  The  preamble  sets  forth,  That  apparent  heirs,  immediately 
after  their  ancestor's  death,  frequently  dispone  their  estate,  in  whole  or  in  part,  to  the 
prejudice  of  their  predecessor's  creditors/'  The  hardship  thereby  imposed  on  the 
ancestor's  creditors  is  said  to  arise  ''  their  not  having  it  in  their  power  to  pursue  the 
heir  within  the  year,"  which  is  not  applicable  to  the  case  where  the  heir  has  completed 
his  titles  by  service.  And  the  enactmg  clause  provides,  ''  that  no  disposition  made 
by  the  said  apparent  heir  shall  be  valid,  unless  made  a  full  year  after  the  defunct's 
death." 

Answered ;  This  statute  alfects,  in  the  first  place,  diligence  by  the  creditors  of 
the  heir,  which  undoubtedly  may  take  place  whether  he  make  up  titles  by  service  or 
not ;  and,  2dly,  voluntary  deeds  of  alienation  by  the  heir.  The  title  of  the  statute 
ifl  general ;  and  as  in  the  first  part  it  must  be  understood  to  extend  to  diligence  done 
against  the  predecessor's  estate  after  the  heir  is  served,  it  must  in  the  second  be  equally 
applicable  to  alienations  made  by  heirs  in  that  predicament. 

There  are  in  the  statute  itself  expressions  which  clearly  show  this  to  have  been 
the  intention  of  the  legislature.  Thus  it  is  said,  "  that  apparent  heirs  do  often,  before 
they  are  served,  make  dispositions  of  their  predecessor's  estate."  And  the  reason 
given  for  the  different  penods  fixed  in  the  first  clause  is,  ^'  that  it  would  be  unjust 
that  the  apparent  heir,  after  he  is  served,  and  retoured,  and  infeft,  respective,  should, 
for  the  fuU  space  of  three  years,  be  bound  up  from  making  rights  and  alienations  of 
his  predecessor's  estate." 

But  the  defender's  argument  is  not  only  contradicted  by  the  words  of  the  statute, 
but  is  totally  adverse  to  its  spirit.  As  a  service  may  be  completed  by  an  heir,  in 
some  cases,  in  fifteen  days  after  the  ancestor's  death,  and  in  all  cases  within  a  period 
greatly  short  of  a  year ;  the  duration  of  this  privilege  would  in  this  manner  be  measured, 
not  by  the  time  prescribed  in  the  statute,  but  by  the  diligence  used  by  the  heir  in  making 
up  his  titles. 

"  The  Lords  repelled  the  defences." 

Lord  Ordinary,  Gabdenston. — Act.  G.  Fergusbon. — Alt.  Rae. — Clerk,  Tait. 

Fol,  Die.  V.  3,  p.  166.     Fac.  Col.  No.  110,  p.  206. 


No.  13.    [3137]  Anne  Mack  ay  v.  The  Representatives  of  Colonel  Hugh  Mackay. 

February  15, 1783. 

A  bond  heritable,  destinatione,  was  found  to  fall  under  the  act  1661,  c.  24. 

Anne  Mackay,  the  second  wife  of  William  Mackay,  was,  by  their  contract  of 
marriage,  entitled  to  certain  provisions. 

[31^]  Among  other  funds  beloncing  to  William  Mackay,  were  two  wadset  rights, 
and  a  bond  conceived  "  in  favour  of  him  and  his  (former)  wife,  in  conjunct  fee  and 
liferent,  and  of  the  heirs^male  to  be  procreated  betwixt  them,  in  fee." 

Those  wadsets  William  Mackay  disponed  to  George,  his  eldest  son,  by  the  prior 
marriage,  to  whom,  by  the  conception  of  the  bond,  that  right  likewise  was  to  devolve. 

Witbin  a  few  months  after  the  death  of  William  Mackay,  George  disponed  the 
wadset  rights  and  bond  to  his  immediate  younger  brother,  John. 
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posterior  to  this  conveyance,  Anne  Mackay,  sued  these  sons  of  her 
as  being  his  representatives,  for  payment  of  her  provisions ;  and,  on  the  de] 
of  the  action,  used  inhibition  against  them  both. 

Afterwards,  John  conveyed  to  Colonel  Hugh  Mackay,  a  creditor  of  his,  the 
rights  and  bond  in  security  of  his  debt. 

A  competition  then  ensued  between  Anne  Mackay  and  certain  persons 
senting  CqiJonel  Mackay,  the  event  of  which  was  chiefly  to  depend  on  the 
the  conveyance  by  George  to  John,  and  of  the  inhibition  used  by  Anne  Mackay 
them. 

Pleaded  for  Anne  Mackay;  As  the  wadsets  and  the  bond,  now  the  sub]< 
competition,  are  both  heritable  rights,  the  last,  by  virtue  of  its  destination  "  to^ 
male,"  being  not  less  so  than  the  first,  the  debts  of  the  ancestor  are  still 
upon  them  to  those  of  the  heir,  notwithstanding  the  conveyance  by  the  latter 
a  few  months  of  the  death  of  the  former.     Both  come  equally  within  the  sane 
the  statute  of  1661,  cap.  24,  which  declares,  that  '^  no  right  or  disposition  made 
apparent  heir,  so  far  as  may  prejudge  his  predecessor's  creditors,  shall  be  valid, 
it  be  made  and  granted  a  full  year  after  the  defunct's  death."    As  a  creditor, 
fore,  of  WiUiam  Mackay,  the  father,  the  claims  of  Anne  Mackay,  respecting 
rights  alike,  are  to  be  preferred  to  those  of  any  creditor  of  his  sons.    And  her 
ence  has  likewise  been  secured  by  inhibition. 

Answered  ;  Nomina  ddntorum  are  not  the  subject  of  inhibition  :  Nor  is  the 
altered  from  their  becoming  heritable  desiinaiiane.  With  respect  to  Mrs.  Macki 
preference,  as  a  creditor  of  her  husband,  over  the  creditors  of  his  heirs,  die  fad 
being  a  personal  right,  falls  not  under  act  1661. 

The  Lord  Ordinary  reported  the  cause  to  the  Court,  who  were  clearly  of  o[ 
that  the  statute  1661  applies  to  heritable  subjects  indiscriminately,  whether  they 
such  destinatione,  or  sua  natura. 

Some  of  the  Judges  denied  the  competency  of  inhibition  to  affect  bonds  beritah 
destinalume  only.  The  majority,  however,  appeared  to  be  of  a  different  opinioi 
though  it  proved  unnecessary  to  give  a  direct  judgment  on  that  point,  the  follofril 
being  the  interlocutor  of  the  Court ; 

"  The  Lords,  in  respect  the  bond  for  4000  merks,  due  by  Lord  Reay,  was 
veyed  by  George  Mackay  to  his  brother  John,  prior  to  the  iniiibition  at  the  * 
of  Mrs.  Anne  Mackay,  repelled  the  grounds  of  preference  pleaded  by  her  upon  t 
inhibition ;  but  found,  that  as  George  Mackay  disponed  the  said  [3139]  bond  to 
brother  John  within  five  months  of  his  father's  death,  the  said  disposition  is 
effectual  against  Anne  Mackay,  who  was  a  creditor  to  the  father,  being  contrsiy 
the  enactment  of  the  second  clause  of  the  statute  1661." 

To  that  judgment,  which  was  brought  imder  review  by  mutual  petitions 
answers,  the  Court  adhered ;  with  this  only  variation,  that  as  it  had  been  omitted 
mention,  that  Anne  Mackay's  preference  was  effectual  on  the  wadset,  this  oi 
was  now  supplied.    See  Inhibition. 
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Reporter,   Lord    Gardenstone.  —  For    Mrs.    Anne    Mackay,    Elphikston.— Alkj 

HoNYMAN.— Clerk,  Home. 

8.  ^(rf.  Z>ic.  V.  3,  p.  166.    J5'ac.  Co?.  No.  93,  p.  144 


No.  16.  [3140]  Gray  v.  Callendar.    July  1723. 

Creditors  of  a  defunct,  after  the  first  six  months,  are  preferable,  according  t» 
the  dates  of  their  citations,  against  the  executor  ;  though  it  was  pleaded  by  the  con- 
peting  creditor,  whose  diligence  was  first  completed,  that,  from  the  nature  of  tk 
thing,  a  citation,  which  is  only  a  step  of  diligence,  can  give  no  preference,  that  it  i>: 
the  first  completed  diligence,  not  the  first  inchoated,  that  is  to  be  considered.  S» 
Appendix.  Fol.  Die,  v.  1^  p.  201. 
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K  2,  [3148]  Straton  v.  .    July  10, 1610. 

carrier's  horse,  hired  to  carry  16  stone,  dying  by  being  overloaded,  the  merchant 
having  put  20  stone  on  his  back,  the  Lords  sustained  process  for  the  price,  but  not 
for  the  profits  that  might  have  been  made  of  the  horse. 

A  carrier  having  agreed  to  carry  a  merchant's  packs  to  Wigton,  pursued  the 
eichant  for  the  price  and  profits  of  his  horse,  because  he  died  and  was  bursen  in 
ibnlt  of  the  merchant,  who  promised  only  to  make  the  packs  of  16  stone  weight, 
id  yet  made  them  of  20  stone  weight ; — The  Lords  sustamed  the  summons  (albeit 
la  owner  of  the  horse  laid  on  the  packs  and  drove  the  horse)  for  the  price  of  the 
kne,  but  not  the  profit ;  it  being  verified  by  the  merchant's  oath,  that  he  promised 
^make  the  packs  only  of  16  stone  weight,  and  no  heavier,  and  that  in  contrary  thereof 
b  made  them  of  greater  weight. 

Fol,  Die.  V.  1,  p.  208.    Haddington,  MS.  v.  2,  No.  1947. 


fo-  11-     [3158]  Marjory  Steven,  Relict  of  William  Johnston  Maltster  in  Aberdeen 
t?.  John  Robertson,  Merchant  there.    November  18,  1760. 

lb  action  of  damages  found  to  lie  against  the  seller  of  victual  for  non-implement, 
where  the  price  was  referred  to  the  seller,  and  the  buyer  himself  having  died 
before  the  whole  was  deUvered,  his  representatives  made  a  demand  for  the 
remainder,  but  without  offering  ready  money,  or  caution  for  the  price. 

In  November  1756,  William  Johnston,  maltster  in  Aberdeen,  and  Provost  Robert- 
ion,  entered  into  a  verbal  agreement ;  whereby  the  Provost  sold  his  farm-bear  of 
Pitaiillan,  for  crop  1756,  to  Johnston,  deUverable  as  soon  as  the  same  could  be  got 
toady  by  the  tenants,  the  price  to  be  fixed  by  the  seller. 

In  pursuance  of  this  agreement,  30  bolls  were  delivered  before  Christmas ;  but 
ibluiston  dying  soon  after,  the  Provost  sold  the  remainder  of  his  bear  to  others,  at 
£10  Scots  per  boll,  the  same  price  charged  for  30  bolls  that  were  delivered ;  having 
pieriously  let  Johnston's  widow  know,  who  made  a  demand  [3159]  for  the  remainder, 
tbat  he  would  dehver  her  none,  as  he  knew  nothing  of  her  circumstances. 

Some  months  after,  an  action  of  damages  was  brought  by  the  widow  against 
Bobertson,  upon  this  medium,  That  he  had  taken  only  £10  Scots  for  the  bear  deliveied, 
sod  she  had  oeen  obliged  to  pay  £12  soon  thereafter  for  what  bear  she  wanted  ;  and 
decreet  was  pronounced  in  her  favour. 

Pleaded  for  Robertson,  in  a  suspension  of  this  decree,  Imo,  That  in  point  of 
interest  he  could  have  no  temptation  to  resile,  as  it  was  impossible  for  him  to  get 
better  terms  ;  and  the  pursuer  could  have  as  Uttle  reason  for  msisting  on  implement, 
as  she  might  at  that  time  have  purchased  any  quantity  of  bear  she  chose  at  £10  Scots 
per  boll.  The  defender  informed  her  why  he  declined  the  delivery  of  the  remainder 
oi  the  barley;  and  she  tacitly  acquiesced,  having  never  made  further  requisition. 
She  got  that  notice  immediately  upon  her  husband's  death,  which  was  before  Christ- 
mas. The  bear  continued  from  that  time  till  March  to  be  sold  currently  at  £10  Scots 
P«r  bolL  She  had,  therefore,  three  months  to  provide  herself,  at  the  same  price 
fixed  by  the  defender  for  the  bear  formerly  delivered  ;  and  if,  by  her  own  delay,  she 
was  obliged  to  pay  a  higher  price,  no  claim  could  from  thence  arise  against  the  defender  ; 
••  21,  i^,  ff.de  act.  emjjt.  vend.  ;  Hototnan.  Disp.  p.  728. 

2do,  Hiere  was  no  stipulation  as  to  the  quantity  to  be  delivered ;  no  penalty 
for  failure ;  the  price,  the  time  of  delivery,  and  term  of  payment,  were  all  left  in 
•'Wrio  of  the  seller.  Had  Johnston  lived,  the  seller  woiud  have  been  entitled  to 
kave  demanded  ready  money ;  and,  if  refused,  to  have  sold  his  victual  to  whom  he 
pleased.  His  answer  to  the  pursuer  plainly  imported  such  a  demand,  or  at  least  a 
Jemand  for  good  security ;  but  as  she  offered  neither,  and  did  not  even  make  any 
rorthcr  requisition,  in  common  sense  he  was  no  longer  bound. 
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3tio,  Although  an  action  for  damages  may  be  well  founded,  when  a  certain 
is  stipulated,  and  the  seller  refuses  delivery  for  the  sake  of  a  higher  price ;  yet 
the  price  is  referred  to  the  seller  himself,  there  can  be  no  such  motive  for  his  ' 
in  delivery.    Neither  can  damage  be  any  consequence  of  that  failure.     By  the 
law,  where  the  price  is  referred  either  to  the  seller  or  to  the  buyer,  there  can  I 
claim  of  damages  against  the  seller  for  failure  to  deliver,  or  against  the  buyer 
refusal  to  receive  ;  1.  13,  C,  De  corUr,  empt 

Lastly,  By  the  terms  of  the  agreement,  the  defender  was  certainly  entitled 
demand  the  highest  price  given  for  barley  that  year,  which  was  £12.     It  is  ' 
sistent,  therefore,  to  plead,  that  his  charging  only  £10  for  what  he  had  deli^ 
should  be  the  foundation  of  an  action  of  damages  against  him. 

Answered  for  Marjory  Steven,  The  defender's  arguments  resolve  into  an  ol 
tion,  Imo,  To  the  validity  of  the  contract ;  2do,  To  the  ascertaining  damages 
breach  of  it. 

With  respect  to  the  first,  it  is  in  vain  to  have  recourse  to  the  civil  law  to  prow 
its  nullity ;  for  whatever  may  have  been  the  opinion  of  the  civilians,  it  is  [31601  ceitaiB,' 
that  such  contract  is  binding  by  the  law  of  Scotland.  In  this  case,  there  was  a  oon^ 
plete  bargain  for  the  whole  farm-bear,  deliverable  so  soon  as  it  could  be  got  read^ 
rart  of  it  was  delivered ;  and  consequently,  as  matters  were  no  longer  entire,  ikM 
could  be  no  locus  pcBnitenticB  to  the  seller,  on  the  de^th  of  the  buyer.  The  only  tlaof 
left  to  him  was,  to  ascertain  the  price  ;  and  he  could  not  arbitrarily  use  that  powo^' 
either  to  avoid  the  contract,  or  commit  extortion ;  if  he  had  attempted  either,  a  comft 
of  justice  would  have  given  redress. 

2do,  Neither  is  the  defender's  allegeance,  That  in  point  of  interest  he  had  » 
temptation  to  resile,  a  good  defence.  The  law  does  not  so  much  consider  the  beneil' 
arising  to  the  person  who  resiles,  as  the  damage  done  to  the  other  party  by  the  breach 
of  a  mutual  contract.  And  as  to  the  pursuer's  acquiescence  in  the  not  delivery, 
the  contrary  is  manifest ;  for  it  is  admitted,  that  she  made  a  demand  for  delivery, 
was  refused.  Besides,  although  she  had  made  no  requisition,  it  was  inciunbent « 
the  defender  to  have  made  an  offer  of  the  grain,  on  her  paying,  or  finding  sufficiaii 
security  for  the  price ;  but  he  does  not  pretend  that  he  made  any  such  offer ;  and 
therefore  he  ought  to  be  liable  for  any  damage  she  has  sustained  by  the  bargain. 

Nor  is  it  a  good  objection,  That  the  pursuer  might,  some  time  after  her  husbandli 
death,  have  bought  bear  at  £10  per  boll.  She  had  then  a  considerable  quantity  on 
hand;  and  it  is  not  pretended,  that  she  could  foresee  the  rise  of  the  priee  tiul 
happened  so  soon  after.  Neither  dof  the  authorities  from  the  civil  law  coBchida 
against  her,  as  they  do  not  fix  the  precise  length  of  time  sufficient  to  bar  sack 
an  action.  And  as  to  what  is  urged  for  the  defender,  That  he  might  havt 
charged  the  highest  price  of  the  season  for  his  barley,  and  consequently  thoe  could 
be  no  loss  incurred  through  the  not  delivery ;  that  argument  is  fallacious.  When  a 
contract  is  entered  into,  the  terms  of  which  are  indefinite,  these  terms  must  be  settled 
upon  equitable  principles.  In  this  case,  as  the  current  rate  of  the  country  was  not 
known  at  the  time  of  the  bargain,  the  period  for  ascertaining  the  price  was  Toy 
properly  deferred  to  that  of  deUvery.  Part  of  the  barley  was  delivered,  and  tl» 
remainder  in  readiness  for  delivery,  before  the  end  of  December.  At  that  time,  it  u 
agreed,  the  current  price  was  £10  Scots,  and  in  equity  no  more  could  have  been  de- 
manded by  the  defender ;  and  therefore  he  ought  to  pay  the  difference  between  tbe 
price  at  that  time,  and  what  the  pursuer  was  afterwards  obliged  to  pay. 

"  The  Lords  found  no  damages  due." 

Act.  Rae.— Alt.  Garden. 
/.  a.  Fol.  Die.  V.  3,  p.  168.    Fac.  Cd.  No.  247,  p.  450. 


No.  2.  [3166]  DuFFUs  v,  Forrester.    February  2,  1628. 

The  executor  of  the  umquhil  Laird  of  Duffus  pursued  John  Forrester  lor  ex- 
hibition of  a  bond  of  500  merks  made  by  the  defender  to  Duffus.  And  being  exhibit 
to  hear  and  see  the  same  registrate  ;   alleged,  He  cannot  exhibit  the  bond,  because 
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umquhil  Dufius  bj  his  letter,  directed  to  the  defender,  desired  the  said  defender  to 
pay  to  David  Sutherland,  carrier  of  the  letter,  the  said  sum,  and  receive  his  bond  from 
him ;  conform  whereunto  he  paid  the  sum  to  David,  and  retired  his  own  bond  and 
cancelled  it.  Replied,  Not  relevant,  unless  it  were  alleged  that  he  paid  conform  to 
the  letter  before  Dufhis's  decease.  Which  reply  the  Lords  sustained,  quia  mortuo 
mandatore  exspiramt  mandatum. 

Fol,  Die,  V.  1,  p.  209.    SpoUiswood  (Exhibition),  p.  123. 


No.  8.     [3183]  Mr.  John  Goldie  v.  The  Trustees  of  Murkay  of  Cherrytrees. 

July  31, 1753. 

The  Crown's  donatar,  on  a  gift  of  uUimus  hceres,  is  entitled  to  pursue  a  reduction  of 
a  disposition  of  lands  granted  by  the  last  possessor,  upon  the  head  of  deathbed. 

Margaret  Morison,  proprietor  of  the  lands  of  Maison-Dieu,  when  fifteen  years  of 
age,  and  on  deathbed,  executed  a  settlement  of  her  estate  in  favour  of  James  Murray 
of  Cherrytrees.    She  died  about  four  weeks  after  the  date  of  this  deed,  without  heirs. 

Mr.  John  Goldie,  her  uncle  by  the  mother's  side,  obtained  from  the  Crown  a  gift 
of  the  said  lands  of  Maison-Dieu,  as  having  fallen  to  his  Majesty  as  ultimus  hceres. 

In  consequence  of  this  gift,  Mr.  Goldie  raised  a  declaration  of  his  right,  wherein 
he  called  Mr.  Murray  of  Cherrytrees  ;  and  concluded  for  reduction  of  the  [3184]  deed 
granted  in  favour  of  Mr.  Murray  by  Margaret  Morison,  as  being  granted  during  her 
minority  and  on  deathbed. 

Mr.  Murray  died  during  the  dependence  ;  and  the  process  having  been  transferred 
against  his  eldest  son,  he  refused  to  enter  heir  or  to  defend  ;  whereupon  decreet  was 
pronounced  in  favour  of  Mr.  Goldie.  After  which  he  insisted  against  the  tenants  of 
Maison-Dieu  for  mails  and  duties  ;  in  which  process  the  Trustees,  to  whom  Mr.  Murray 
had  disponed  his  estate  for  certain  uses,  compeared,  and  were  admitted  to  be  heard. 

It  was  pleaded  for  the  Trustees  ;  That,  in  this  case,  there  was  no  place  for  the 
King's  donatar ;  because  Margaret  Morison  having  executed  a  disposition  of  her 
estate  before  her  death  in  favour  of  Mr.  Murray,  the  lands  thereby  belonged  to  him 
and  not  to  the  Crown  ;  and  though  the  disposition  was  executed  upon  deathbed,  yet 
the  law  of  deathbed  being  introduced  singly  in  favour  of  heirs,  as  appears  from  the 
statutes  Willielmi,  cap.  13,  and  from  the  deeds  being  valid  if  consented  to  by  the  heir, 
and  as  it  is  a  limitation  of  that  natural  right  which  a  man  has  of  disposing  upon  his 
iroperty,  it  is  not  to  be  extended  in  favour  of  the  Crown  or  its  donatar ;  for  the  Crown 
oes  not  succeed  as  heir,  but  takes  the  estate  tanquam  bona  vacantia  as  belonging  to 
nobody.  Any  difficulty  which  occurs  upon  this  point,  arises  from  an  abuse  of  words, 
the  King  being  said  to  take  as  ultimus  hcBres  ;  but  there  is  in  this  case  really  no  suc- 
cession, but  there  being  none  to  succeed  in  the  character  of  heir,  the  right  vests  in  the 
Crown  jure  corancB.  That  the  matter  ought  to  be  thus  considered,  appears  from 
Craig,  tit.  de  Regalibus,  §  30.  And  Lord  Stair  treats  of  this  right  not  under  the  head 
of  succession,  but  in  b.  3,  t.  3,  §  47,  under  the  general  title  of  Confiscation,  where  he 
has  these  words  :  "  Ultimus  hceres  may  seem  to  be  a  succession  from  the  dead,  and 
to  come  in  amongst  other  heirs ;  yet  though  it  hath  the  resemblance  of  an  heir, 
because  it  hath  efiect  where  there  is  no  other  heir,  and  makes  the  heritage  liable  to 
pay  the  defunct's  debts,  it  is  only  a  caduciary  confiscation  of  the  defunct's  estate, 
with  the  burden  of  his  debt,  but  no  proper  succession  to  him  therein."  And  therefore 
to  extend  the  law  of  deathbed  in  support  of  an  escheat  or  caduciary  confiscation,  or 
to  defeat  a  settlement  of  an  estate  executed  by  the  defunct  who  had  no  agnates  or 
lawful  heirs,  whilst  sancB  mentis  though  on  deathbed,  would  be  extremely  hard,  and 
would  be  an  extension  of  the  law  of  deathbed,  to  a  case  which  does  not  fall  within  the 
reason  or  purview  thereof.  And  though  a  bastard  cannot  dispose  of  his  heritage  on 
deathbed  in  prejudice  of  the  Crown,  it  will  not  from  thence  follow,  that  another  per- 
son, who  has  no  heirs,  cannot  dispose  of  his  ;  for  the  reason  why  a  bastard  cannot 
dispone,  is  because  he  has  not  testamenti  factionem  6b  defectum  natalium  ;  and  a  dis- 
position on  deathbed,  even  of  heritage,  is  considered  as  a  testament  or  donatio  mortis 
causa. 

As  to  the  other  reason  of  reduction,  founded  on  Margaret  Morison's  minority, 
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this  depends  on  the  same  principles  with  the  other  ground  of  reduction  upon  the 
of  deathbed  ;  and  therefore  the  same  answer  will  suffice  ;  the  restraint  [3186} 
minors  is  in  favour  of  their  heirs,  and  he  who  challenges  the  deed  must  be  heir, 
qualify  the  lesion  ;  but  surely  it  was  no  lesion  for  a  minor  to  dispone  her  estate 
prevent  its  becoming  caduciary  or  being  confiscate. 

Answered  for  the  pursuer ;  1st,  That  the  law  of  deathbed  was  introduced 
favour  of  all  sorts  of  heirs,  whether  those  succeeding  ab  intestato,  or  those  named 
the  defunct  when  in  health  ;  and  there  is  no  reason  for  denying  the  benefit  of  thk ' 
to  the  Eling,  who,  though  in  some  particulars  he  differs  from  other  heirs,  not ' 
universally  liable  for  the  defunct's  debts,  yet  succeeds,  and  is  considered  as  heir, 
1.  4,  tit.  13.  Besides,  the  law  of  deathbed  was  not  introduced  singly  in  favour 
heirs,  but  likewise  in  favour  of  dying  persons,  that  they  might  be  free  from  m  ' 
soUcitations  ;  and  because  they  are  presumed  not  to  have  sufficient  firmness  of  j 
ment  for  disposing  of  their  heritage.  This  is  the  account  given  of  the  matter 
Mag.  1.  2,  c.  18,  §  9.  Vnde  presumitury  quod  si  quis  in  infirmitate  "posilus,  quaai 
mortem^  terrain  suam  distribuere  casperit,  quod  in  sanitate  facere  noluit^  hoc  poiiia 
fervore  animi,  quam  ex  mentis  ddiberationet  evenerit :  and  by  Craig,  1.  2,  dieg.  1,  { 
With  these  autnors  Lord  Stair  agrees,  1.  3,  t.  4,  §  27.  "'  The  reason  of  this  custom 
be  conjectured,  not  only  from  the  nature  of  feudal  rights  not  disposable  by 

ments,  but  only  by  investiture ;  but  also  for  public  utility,  because  persons  on 

bed  are  weak,  the  mind  being  easily  affected  by  the  trouble  of  the  body,  and  m 
easy  to  be  wrought  upon  by  insinuations  and  importunities  to  do  deeds  contzHj 
their  interest  and  former  resolutions."  If  these  authors  are  right  in  the  account  t*^ 
give  of  the  foundation  of  this  law,  it  must  take  place,  whoever  is  to  succeed  to 
heritage  ;  and  there  appears  no  reason  why  persons  who  have  no  heirs  jure 
should  be  exposed  to  disturbance  and  importunities  when  dying,  more  than  the 
of  his  Majesty's  subjects. 

2dly,  It  is  admitted,  and  is  proved  by  the  authority  of  most  of  our  law-books, 
a  bastard  cannot  dispose  of  his  heritage,  on  deathbed,  in  prejudice  of  the  Crovi,^ 
Now  the  Edng's  succession  to  a  bastard  is  a  species  of  his  succession  as  uUimus  hami 
for  when  a  bastard  has  no  issue,  he  can  have  no  agnates,  being  ex  incerto  poire,  aai 
therefore  his  estate  falls  to  the  Crown  ;  and  seeing,  in  such  a  case,  the  law  of  deaA^ 
bed  takes  place,  there  is  no  reason  why  it  should  not  also  obtain  when  the  KiBg 
succeeds  as  last  heir,  because  the  defunct  left  no  heirs  of  blood.  It  is  not  owing  te  ft 
bastard's  not  having  testamenti  f  actio  that  he  cannot  dispose  of  his  heritage  on  death- 
bed ;  for  this  right  has  no  connection  with  the  disposal  of  heritage  ;  no  lawful  hon 
subject  can  dispose  of  his  heritage  by  testament ;  nor  can  a  bastard  dispose  of  hii 
heritage  on  deathbed,  though  the  Eling  has  by  legitimation  granted  him  the  power 
of  testing. 

3dly,  It  appears  from  the  tenor  of  the  declarator  of  the  King's  right  as  last  lien; 
that  it  has  been  understood,  that  his  right  could  not  be  defeated  by  a  deathbed  deed; 
for  it  calls  on  all  and  simdry  having  or  pretending  interest,  ''  to  hear  and  see  it  fomil 
and  declared,  that  all  lands  and  heritages,  &c.,  which  belonged  to  the  defunct  at  tk 
time  of  his  decease,  or  at  the  time  of  contracting  [3186]  the  disease  whereof  he  died, 
do  belong  to  the  donatar,"  Ac,  Stair,  1.  4,  tit.  13,  p.  582  (604). 

The  other  reason  of  reduction,  founded  on  the  minority  of  Margaret  Morison, » 
also  relevant ;  for  minors  are  debarred  from  altering  the  course  of  succession  to  tiieir 
lands,  because  they  are  presumed,  during  their  minority,  not  to  have  suffideot 
stability  of  judgment  for  making  such  an  alteration ;  and  this  reason  takes  pkte 
whoever  be  the  heir  that  is  prejudged  by  the  alteration. 

*'  The  Lords  found,  that  it  was  competent  to  the  Crown's  donatar  to  object  to 
the  disposition  sranted  by  the  deceased  Margaret  Morison  to  James  Murray  of  Chenv* 
trees,  upon  the  head  of  deathbed,  and  sustained  the  objection." 

Reporter,  Justice-Clerk. — Act.  Advocatus  &  J.  Ferguson.— Alt.  Lockhabt.— 

Clerk,  Justice. 

y  Fd.  Die,  V.  3,  p.  169.     Fac,  Col.  No.  86,  p.  129. 

*„,*  This  case  was  appealed  : 
The  House  of  Lords  ''  ordered,  that  the  interlocutor  complained  of  be  affirmed." 
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[o.  9.    AL£XAjn)ER  Grahame  t;.  Margaret  Grahame.    February  4, 1779. 

L  general  service  to  the  heir  last  infeft  is  not  a  sufficient  title  to  pursue  a  reduction 
eapiU  tedi ;  but  the  Lords  found  that  the  right  of  apparency  entitled  the  pursuer 
to  cany  on  his  action,  though  it  was  objected,  that  he  was  not  natural  heir,  or 
of  line,  but  heir  of  provision,  viz.  a  substitute  in  an  entail. 

Grahame  of  Hourston  executed  an  entail  of  his  estate  on  his  five  sons  seriatim^ 
Old  the  heirs-male  of  their  bodies  respectively,  but  did  not  record  the  entail. — 
Siarles,  the  eldest  son,  succeeded  his  father,  and  was  infeft  upon  the  precept  in  the 
^position  of  entail. — ^Upon  his  death,  Henry,  his  only  son,  entered  into  possession 
A  the  estate,  without  making  up  any  titles,  and  contracted  a  considerable  debt  to 
kis  sister  Margaret,  and  her  husband,  Robert  Grahame. 

Sabsequent  to  this  contraction,  the  entail  was  recorded ;  after  which,  Henry 
nanted  a  lease  of  part  of  the  entailed  lands  to  his  sister  Margaret  and  her  husband 
is  171  years.  Henry  possessed  the  estate  for  30  years,  as  heir  apparent,  [3187]  ^^^ 
{Bed  without  issue  ;  upon  which  the  succession  opened  to  his  uncle  Alexander  Grahame, 
^ungest  son  of  the  entailer. 

Alexander  made  up  a  title,  by  a  general  service,  as  heir  of  tailzie  to  his  brother 
jCharles,  the  heir  last  infeft ;  and,  on  this  title,  brought  a  reduction  of  the  above- 
mentioned  tack  by  Henry  Grahame  to  his  sister,  and  a  removing  from  the  lands,  on 
various  grounds  ;  among  others,  that  the  lease  was  granted  on  deathbed. 

Objected  by  the  defender  to  the  pursuer's  title  ;  The  property  of  the  lands  leased 
to  the  defender  is  still  in  hoBreditate  jacente  of  Charles  Grahame,  the  heir  last  infeft, 
and  cannot  be  taken  up  by  the  pursuer  without  a  special  service  to  Charles. — The 
pursuer's  general  service  establishes  his  propinquity,  but  does  not  vest  in  him  the 
nght  of  property  in  the  lands.  He  has  therefore  no  other  title  to  carry  on  this  action 
but  his  right  of  apparency. 

A  lease  of  lands,  clothed  with  possession,  is  a  real  right  in  the  lands  for  the  time  ; 
and,  therefore,  according  to  the  general  principle,  cannot  be  challenged  by  the  heir 
while  the  lands  are  in  hasreditate  jacente. 

An  exception  is  admitted  in  the  case  of  a  reduction  on  the  head  of  deathbed, 
hrooght  by  an  apparent  heir  of  line  ;  but  it  has  been  found,  that  this  privilege,  given 
to  the  natural  heir,  does  not  extend  to  the  heir  of  provision ;  Edmon  stone  contra 
Edmonstone,  March  16,  1637,  voce  Title  to  Pursue. 

But  further  ; — The  pursuer  is  not  the  apparent  heir  of  Henry  Grahame,  the  granter 
of  the  deed,  nor  can  make  up  any  titles  to  him  as  his  predecessor  in  the  lands. — It 
is  only  by  serving  heir  in  special  to  Charles  Grahame,  the  heir  last  infeft,  that  he  can 
Test  himself  in  the  property  of  this  estate.  He  is,  therefore,  in  the  proper  and  legal 
aense  of  the  words,  the  apparent  heir  of  Charles  Grahame,  and  has  no  connection  with 
Heniy  Grahame,  while  the  lands  are  in  hcereditate  jacente. 

The  pursuer  avoids  making  up  his  titles  to  Charles,  that  he  may  nor  be  subjected 
to  the  debts  and  deeds  of  the  interjected  heir,  Henry  Grahame,  upon  the  statute 
1695.— His  conduct,  therefore,  is  in  fraudem  of  the  statute  ;  and  the  pursuer  ought 
not  to  have  the  benefit  of  challenging  the  deeds  of  Henry  Grahame,  while,  by  lying 
out  unentered,  he  does  not  become  liable  for  his  debts  and  deeds,  as  the  statute  justly 
requires. 

Answered  for  the  pursuer  ;  That,  by  his  general  service,  he  is  ascertained  to  be  the 
heit  entitled  to  take  up  the  succession  to  this  subject ;  but,  without  that  service,  he 
has  sufficient  title,  as  heir  apparent,  to  carry  on  the  present  action. — The  law  has 
given  the  privilege  of  reduction  ex  capite  lecti  to  heirs  oi  provision  and  tailzie,  as  well 
M  to  the  heirs  of  line. — Consequently  there  is  no  room  for  any  solid  distinction  betwixt 
the  heirs-apparent  of  the  one  kind  and  of  the  other.  Both  are  accordingly  now 
conadered  as  equally  entitled  to  challenge  deeds  on  deathbed  granted  to  their  pre- 
judice, though  anciently  the  law  might  be  different  in  this  respect;  vide  Erskine, 
^-  3,  t.  8,  §  100- 

[3188]  The  pursuer  is  heir  apparent  to  the  granter  of  the  deed. — Before  the  act 
1695,  there  was  reason  for  considering  the  interjected  apparent  heir  as  a  stranger. 
His  successor  serving  to  a  remoter  predecessor  was  not  liable  in  implement  of  his 
debts  or  deeds.     But  now  he  is  made,  by  such  service,  to  represent  the  interjected 
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heir,  who  has  been  three  years  in  possession,  as  much  as  any  predecessor  to  whom 
serves ; — consequently,  before  he  makes  up  his  titles,  he  is  truly  and  substanf 
apparent  heir  to  the  interjected  heir.  This  is  the  meaning  which  the  statute  it 
puts  upon  the  term  Apparent  Heir.  The  statute  says,  that  when  he  is  served, ' 
shall  be  liable  for  the  debts  and  deeds  of  the  person  interjected,  to  whom  he 
apparent  heir." 

The  Court  found,  '^  That  the  pursuer's  general  service  is  no  sufficient  title  to 
this  action  :  But  found,  that  the  pursuer's  right  of  apparency,  as  heir  t'O 
Grahame,  is  a  sufficient  title  to  carry  on  the  process  of  reduction  on  the  head  of  detA 
bed,"    See  Heir  Apparent. 

Lord  Ordinary,  Gardbnstonb. — Act.  Stewart. — Alt.  Swinton. — Clerk,  Heszibb. 

Jo^.  Dtc.  V.  3,  p.  170.    ^oc.  Co?.  No.  65,  p.  122. 


No.  14.  [3195]  Campbells  v.  Campbells.    December  16, 1738. 

One  having  became  bound  in  his  contract  of  marriage  to  provide  a  certain  sum, 
and  also  the  conquest  during  the  marriage,  to  himself  and  spouse  in  conjunct-fee,  and 
to  the  children  to  be  procreate  of  the  marriage  in  fee,  did  purchase  an  estate  dming 
the  marriage,  taking  the  rights  thereof  to  himself,  his  heirs  and  assignees,  and  npoa 
deathbed  did  execute  a  deed,  settling  both  heritable  and  moveable  estate  upon  kii 
eldest  son,  with  the  burden  of  certain  provisions,  in  favour  of  the  younger  childre 
in  a  reduction  of  this  settlement,  at  the  instance  of  the  younger  children,  upontlie 
head  of  deathbed,  the  Lords  were  unanimous,  that  seeing  there  was  no  actual  seUlemrat 
of  the  conquest  in  terms  of  this  obligation,  to  constitute  l^e  children  heirs  of  pro- 
vision, they  had  not  the  privilege  of  deathbed ;  that  they  were  constituted  creditoa 
by  this  obligation,  and  in  whatever  way  a  service  in  general  as  heir  of  provisioB  m 
conquest  may  have  crept  into  our  practice,  it  is,  strictly  speaking,  inept ;  such  a  thin^ 
while  the  father  is  alive,  cannot  be,  and  if  he  died  without  implementing,  the  obligi- 
tion  is  purified  in  favour  of  the  children,  and  they  have  a  direct  action  against  thor 
father's  representatives  to  make  over  the  conquest  in  their  favour.    See  Appendix. 

i   ,  Fd,  Die.  V.  1,  p.  211. 


No.  32.  [3208]  Shaw  v.  Gray.    January  7, 1624. 

The  law  of  deathbed  strikes  at  moveable  bonds  as  well  as  heritage,  since  for  thne 
also  the  heritage  may  be  comprised,  and  so  the  heir  prejudiced.  A  moveable  bond 
sustained  to  an  apothecary  for  the  price  of  drugs  furnished. 

In  an  action  betwixt  Shaw  and  Gray,  for  reduction  of  a  bond  made  by  a  woman 
called  Shaw,  to  whom  the  pursuer  was  brother  and  heir,  given  to  the  said 
[3209]  Umphra  Gray,  defender,  containing  the  payment  to  him  of  600  merks,  tie 
reason  being,  that  the  bond  was  made  in  lecto  cBgrUudinis.  The  Lords  found  that 
reason  relevant,  viz.  That  the  bond  was  made  by  the  party  thereby  obliged,  she  attltf 
date  thereof  being  diseased  of  a  sickness,  whereof  she  never  convalesced,  but  whered 
she  died,  about  the  space  of  seven  weeks  thereafter ;  which  reason  was  sustained, 
albeit  the  defender  alleged,  that  the  same  ought  not  to  strike  upon  bonds  made  for 
payment  of  moveable  sums,  which  might  be  made  upon  deathbed,  and  that  the  muni- 
cipal law,  whereupon  the  reason  was  founded,  was  only  to  restrain  parties  to  maie 
alienations  of  their  lands  and  heritable  rights,  in  prejudice  of  their  heirs  upon  their 
deathbeds ;  and  also  alleged.  That  in  this  case,  this  bond  cannot  be  reputed  done 
in  lecto  CBgritudini^,  in  respect  that  the  party,  maker  of  the  bond,  at  the  date  thereof, 
and  by  the  space  of  six  weeks  thereafter,  was  of  good  health,  to  administer  her  lawinl 
aifairs,  and  in  that  same  estate  for  sickness  as  she  was  in  by  the  space  of  an  vfhok 
year  before,  viz.  that  albeit  she  keeped  the  house  for  the  indisposition  of  her  body, 
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laying  a  lent-sickness  of  hydropsie  all  that  time,  yet  she  lay  not  bedfast,  but  rose 
iviy  and  put  on  her  clothes,  and  went  up  and  down  the  house  ;  which  allegeance 
JiMi  repelkxl,  seeing  the  party  alleged  not,  that  she  came  out  to  kirk  and  market,  or  at 
Must  did  other  deeds  of  health,  equivalent  to  such  outcoming  ;  and  found,  that  the 
iw  struck  as  well  upon  moveable  bonds,  as  upon  deeds  done  in  heritage  ;  for  upon  the 
lov^ible  bonds,  the  heritage  might  be  comprised,  and  so  the  heir  thereby  prejudged  ; 
nd  albeit  it  was  a  lent-siclmess,  et  non  morbus  sonlicusy  the  reason  was  found  relevant. 
Lnd  because  the  party  to  whom  the  bond  was  given  was  an  apothecary,  who  alleged, 
hat  the  bond  was  made  to  him  for  dru^,  and  satisfaction  of  his  cure  ministrate  by 
im,  during  the  whole  space  of  her  being  m  sickness  ;  the  Lords  found,  that  they  would 
Qstain  the  bond  ^o  tanto,  viz.  for  the  prices  of  his  medicines,  as  should  be  proven 
0  have  been  furnished  to  her  by  him,  and  also  for  such  further  sum,  as  in  the  end  of 
he  cause  should  be  modified  by  the  Lords,  for  satisfaction  of  his  pains  and  for  his  art. 

Act.  Hope  et  Oliphant. — Alt.  Nicolson,  Jun.  et  Russel, — Clerk,  Hay. 

Fol,  Die.  V.  1,  p.  213.    Durie,  p.  95. 


8b.  36.       [3212]  Lord  Ceanston  Riddel  v.  Richardson.    July  1, 1637. 

Found,  that  a  father  on  deathbed  cannot  make  any  provision  in  favour  of  his 
cidldreii,  although  unprovided,  which  might  burden  the  heir  with  payment,  and 
that  the  maxim  was  universal  for  all,  as  well  children  as  strangers. 

TJmquhile  Sir  Robert  Richardson  of  Pencaitland,  having  given  a  bond  in  favours 
of  his  second  son,  "  obliging  him  and  his  heirs  to  pay  to  the  said  second  son,  8000 
merks  for  his  provision,  and  portion-natural,  and  for  help  of  his  living,"  which  bond 
being  made  by  him,  he  then  being  sick  of  a  palsy,  whereof  he  lived  a  year  and  an  half 
after  the  date  of  the  said  bond,  which  being  desired  to  be  reduced  at  the  instance  of 
the  heir  of  the  maker,  viz.  his  eldest  son,  and  at  the  instance  of  the  Lord  Cranston 
Riddel,  to  whom  the  said  heir  had  sold  the  lands,  whereto  he  succeeded  by  his  father, 
and  80  as  he  whose  lands  might  be  distressed  upon  some  pretext,  through  the  said 
bond,  upon  this  reason,  that  the  said  bond  was  null,  being  made  by  the  defunct  upon 
his  deathbed,  to  the  prejudice  of  his  heirs.    And  the  defender  alleging.  That  this 
bond  being  granted  by  the  father  to  his  lawful  bairn,  who  had  no  other  benefit  pro- 
vided to  Imn  by  his  father,  and  who  had  no  other  thing  to  succeed  to  by  his  decease, 
neither  moveable  nor  immoveable,  but  this  bond,  it  ought  not  to  be  found  under  the 
compass  of  this  reason,  as  a  null  deed,  specially  where  the  maker  lived  so  long  after 
the  date  thereof,  and  continued  in  this  lent-sickness,  which  sickness  cannot  be  found, 
and  was  not  of  itself  of  the  nature  of  morlms  sonticus,  and  which  is  not  vmpedimentum 
fdms  agendis,  and  which  cannot  be  an  impediment  to  hinder  the  father,  to  provide 
his  children  to  their  natural  portions,  according  to  his  estate ;  at  least  the  quantity 
for  which  it  may  be  sustainea  against  the  heir  (there  being  no  other  moveables  per- 
taining to  the  defunct  the  time  of  his  decease)  ought  to  be  modified  and  determined 
by  the  Lords ;  for  the  which  quantity  so  to  be  modified,  the  bond  ought  to  be  sus- 
tamed,  and  ought  not  to  be  re-[3213]-duced  in  Mo  ;  for  albeit  persons  on  deathbed 
may  not  burden  their  heirs,  yet  the  mind  of  the  law  is,  that  they  cannot  do  such  deeds 
as  may  take  away  the  heritage  from  them,  which  ought  to  be  understood  to  take  it 
from  tiiem  directly,  and  to  give  it  to  a  stranger ;  but  that  they  may  not  provide  a 
legitime  to  their  own  bairns,  they  being  then  of  sound  judgment,  albeit  in  sickness, 
and  therewith  to  burden  the  heir,  where  the  heritage  is  not  thereby  evicted,  albeit 
it  may  he  thereby  something  burdened  for  so  just  a  cause,  ought  neither  to  be  found 
the  meaning  of  the  law,  nor  maxim  adduced  in  this  reason ;  and  it  is  against  the  law 
of  God,  of  nature,  and  all  reason,  to  find  that  the  father,  even  on  deathbed,  may  not 
do  snch  a  deed,  as  to  provide  his  bairns,  who  were  destitute  of  help,  and  that  one 
should  have  aU.    The  Lords  repelled  the  allegeance,  and  sustained  the  reasons ;  for 
they  foond,  that  the  father  on  deathbed,  could  not  make  any  provision  in  favours  of 
his  bairns,  albeit  unprovided,  which  might  burden  the  heir  with  payment  thereof, 
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and  that  he  could  do  nothing,  but  in  so  far  as  he  might  do  in  his  own  part  in 
belonging  to  him,  in  so  far  as  concerned  his  moveables,  and  that  the  maxim 
universal  for  all,  concerning  bairns  alike  as  any  other  persons  whosoever  ;  and  fo 
that  no  modification  ought  to  be  made. 

Act.  Advocatus. — Alt.  Stuakt. — Clerk,  Hay. 

f\  Id.  Die.  V.  1,  p.  213.     Tharie,  p.  B47. 


No.  36.  Jack  v.  Pollock  and  Ruthbrpookd.    February  23, 1666. 

Husbands  vn.  lecto  are   not  hindered  to   give  liferents  to  their  wives,  oth 

unprovided. 

Marion  Rutherfoord  married  David  Clerk,  and  had  no  contract  of  marriage 
him,  but  he  having  acquired  a  little  ruinous  tenement,  took  it  to  her  and  him  in  coii»| 
junct-fee,  and  in  the  time  of  the  plague,  he  provided  her  to  the  annualrent  of  500>' 
merks.  His  heirs  raise  reduction  of  the  provision,  as  being  in  lecto  cegnUidinisy  aftar; 
he  had  keeped  his  house  upon  suspicion  of  the  plague,  of  which  he  died.  It  wttt 
alleged  for  the  said  Marion,  That  keeping  the  house  upon  suspicion  of  the  plagv* 
could  not  be  as  in  lecto  csgrutidinis,  unless  it  were  proven,  that  he  was  infected  wm 
the  disease  before  the  provision  was  granted.  2dly,  Even  in  that  case,  defuncts 
are  not  hindered  to  give  liferents  to  their  wives,  for  which  there  is  a  natural  obhgatioii, 
according  to  Craig's  opinion. 

The  Lords  repelled  the  first  allegeance,  but  found  the  second  relevant,  in  ao  fir 
as  might  extend  to  a  competent  provision  to  the  wife,  and  therefore,  having  examined 
many  witnesses  hinc  inde,  upon  the  estate  of  the  husband,  and  the  tocher  and  frugahtj 
of  the  wife,  and  finding  his  means  did  consist  in  a  tenement  worth  500  merks  by  year, 
beside  that  inconsiderable  tenement,  wherein  she  was  infeft,  they  restricted  her  annual' 
rent,  which  came  to  300  merks,  to  £123,  which  was  about  the  terce  of  the  tenement, 
albeit  terces  of  houses  within  burgh  are  not  due. 

[3214]  In  this  process,  the  wife  and  her  second  husband,  and  having  repaired  the 
other  little  tenement,  which  was  ruinous,  and  built  it  much  better  than  ever  it  was ; 
for  which  they  pursued  for  the  reparations. 

The  Lords  found,  that  they  ought  to  have  the  reparation  decerned,  not  only  in 
so  far  as  is  necessary,  but  in  quantum,  the  heir  will  lucrari,  by  getting  greater  mail  to 
be  paid  at  the  wife's  death,  she  leaving  the  tenement  in  as  good  case  as  now  it  ia. 

Fd.  Die,  V.  1,  p.  213.    Stair,  v.  1,  p.  275. 


No.  43.  [3219]  Edmonston  v.  Edmonstcn.    July  20, 1706. 

A  party,  who  by  a  contract  of  marriage,  was  bound  to  provide  the  children  in  a  certsin 
sum,  having  granted  a  bond  of  provision  on  deathbed  to  one  of  them,  for  a  stun 
something  less  than  the  due  proportion,  but  making  no  mention  of  the  oontxact 
of  marriage,  the  Lords  repelled  the  defence  of  deathbed,  and  sustained  the  bond 
of  provision. 

The  deceased  James  Edmonston  gives  a  bond  of  provision  to  Catharine,  hii 
daughter,  for  5000  merks.  She  and  Mr.  Steven  Oliver,  her  husband,  pursue  Jamtf 
Edmonston,  her  brother,  for  payment. — Alleged,  He  has  raised  reduction  [3290]  ^ 
capite  lecti,  his  father  having  died  shortly  after  granting  it. — Answered,  Imo,  There 
is  a  natural  obligation  on  parents  and  brothers  to  provide  their  children  and  sisteifl : 
This  is  sufficient  to  support  the  bond,  it  being  moderate  and  alimentary,  though  on 
deathbed ;  2do,  This  has  an  anterior  onerous  caiise,  viz.  her  mother's  contract  of 
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marriage,  where  20,000  merks  are  provided  to  the  heirs  and  bairns  of  the  marriage, 
whereof  these  are  only  three  ;  and  so  5000  merks  are  less  than  the  proportion  of  that 
stmi. — Replied,  Whatever  might  have  been  pleaded,  if  this  bond  of  provision  had 
expressly  related  to  the  contract  of  mp^rriage  ;  yet  here  is  a  simple  and  absolute  bond 
without  mentioning  the  contract ;  and  the  bond  being  null  as  in  lecto,  quod  nuUum 
eH  ntiUas  sortitare  effedua,  and  cannot  be  supported  by  a  cause  to  which  it  noways 
relates  ;  2do,  The  contract  of  marriage  is  fully  implemented,  seeing  the  bairns  of  the 
same  marriage  gets  it,  he  being  the  son  and  heir  thereof ;  and  it  is  alike  if  any  of  them 
enjoy  the  provision;  seeing  parents,  by  their  power  of  division  and  distribution, 
may  give  it  to  any  of  the  bairns  procreate  of  that  marriage,  he  not  going  out  of  that 
line,  nor  taking  in  bairns  of  another  bed. — Duplied,  When  a  deed  on  deathbed  can 
be  ascribed  to  a  cause,  ab  ante,  preceding  his  sickness,  there  law  sustains  the  deed, 
though  it  does  not  expressly  mention  it ;  and  it  is  all  one  as  if  there  were  a  pursuit 
intented  upon  the  obligement  of  the  contract,  to  give  her  a  share  of  the  20,000  merks, 
as  a  bairn's  part  of  gear,  being  a  child  of  the  marriage  ;  and  so,  without  multiplying 
processes,  may  be  admitted  by  way  of  reply,  ad  finiendas  lites ;  2do,  Though  he  be 
the  eldest  son  of  the  marriage  ;  yet  Ins  succession  is  not  by  virtue  of  the  contract  as 
heir  of  provision,  but  as  heir  of  fine. — Triplied,  Law  requires  things  to  be  done  habili 
modo ;  but  here  the  defunct  non  fecit  quod  potuit,  in  making  the  bond  relate  to  the 
contract  and  its  obligement,  et  fecit  quod  non  fotuit,  by  granting  a  simple  bond  tem- 
fore  inhabile  when  on  deathbed. — The  Lords  remembered,  that  they  had  lately 
sustained  Carnegie  of  Einfaun's  obligement  as  a  sufficient  exercise  of  his  faculty 
and  reserved  power,  though  it  bore  no  express  relation  thereto ;  and  therefore  they, 
in  tins  case,  repelled  the  reason  of  deathbed,  and  sustained  the  bond  of  provision, 
in  respect  of  the  antecedent  obligement  in  the  contract-matrimonial,  though  not 
mentioned  therein.    See  Faculty. 

Fd,  Die.  v.  1,  p.  214.    Fountainhall,  v.  2,  p.  344. 


No.  44.      Janet  Cowib  and  Mr.  David  Hardie,  her  Husband,  for  his  Interest  v. 
William  Brown  of  Seabegs,  Janet  Cowie,  and  Others.    July  22,  1707. 

A  person's  moveables,  notwithstanding  of  gratuitous  rights  thereof  made  on  deathbed, 
found  liable  both  to  the  payment  of  a  debt  due  by  him  to  his  heir,  and  for  the  heir's 
relief  of  the  defunct's  other  moveable  debts,  and  these  rights  found  reducible 
ex  cajnte  lecti,  in  so  far  as  prejudicial  to  the  heir  qua  talis,  or  as  creditor. 

John  Cowie  of  Bothkennar  having  granted,  for  love  and  favour,  to  William  Brown 
of  Seabegs,  Janet  Cowie,  and  others,  respective,  a  discharge  and  some  [3221]  assigna- 
tions of^some  moveable  debts  due  to  him;  Janet  Cowie,  as  one  of  the  five  heirs  portioners 
of  the  said  John  Cowie,  her  brother,  and  as  creditor  to  him  in  500  merks,  raised  reduc- 
tion of  the  foresaid  gratuitous  deeds  ex  cajnte  lecti,  with  a  conclusion  of  declarator. 
That  notwithstanding  thereof,  the  granter's  moveable  goods  and  gear  are  liable  to  be 
affected,  both  for  payment  of  the  debt  due  by  him  to  the  pursuer,  and  for  the  pursuer's 
rehef  of  the  other  moveable  debts  to  which  she  might  be  obnoxious  as  heir. 

Answered  for  the  defenders,  Imo,  The  pursuer,  as  creditor,  cannot  be  heard  to 
reduce,  except  upon  the  act  of  Parliament  1621,  about  deeds  in  fraudem  creditorum, 
which  cannot  take  place  here  where  the  defunct  was  solvent ;  2do,  Neither  can  she 
reduce,  as  heir,  the  rights  quarrelled  ;  because  they  relate  only  to  moveables,  and  none 
of  them  burdening  or  affecting  the  heritage,  and  the  old  statute  in  the  Majesty  forbids 
only  the  disponing  of  heritage  without  consent  of  the  heir  ;  which,  by  the  rule  of  indusio 
unitu,  Ac,  argues,  that  men  are  at  liberty,  even  upon  deathbed,  to  do  what  they 
please  with  their  moveables,  except  children  be  wronged  of  their  legitim,  or  a  relict  of 
her  share,  which  is  not  the  case. 

Replied  for  the  pursuer  ;  The  defunct  could  not,  by  any  gratuitous  deeds  on  death- 
bed, which  are  of  a  testamentary  nature,  prejudice  the  heir,  or  any  of  his  own  lawful 
creditors;  for,  Imo,  The  moveables  of  the  defunct  ought  to  be  burdened  and  affected 
with  his  moveable  debt,  and  he  could  not  dispose  of  his  moveables,  except  in  so  far  as 
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they  were  free ;  it  being  a  maxim  in  law.  That  bona  nan  sunt  nisi  ddntis  deduciis,  i 
decided,  Lady  Colvil  contra  Lord  Colvil,  voce  Succession.  The  pursuer  needs  not  i 
to  the  act  of  Parliament  1621,  she  being  founded  in  the  common  law,  wkeiebj  I 
can  only  be  of  the  defunct's  free  moveables,  and  if  more  be  legated,  tiiey  i 
proportionable  abatement.  It  is  not  a  good  defence  against  all  gifts  on  deai 
that  debita  excedunt  bona,  which  evinceth  that  debts  are  not  thereby  to  be  preji  ' 
So  the  Lords  found,  that  a  special  legatar  could  not  pursue  the  debtor,  till  iJie  e: 
was  called,  lest  the  debts  should  exhaust  even  the  special  legacy,  Forrester  contra  i 
No.  36,  p.  2194  ;  2do,  The  pursuer  has  right  as  heir  to  crave  it  may  be  declared,  1 
no  deed  on  deathbed  can  directly  or  indirectly  burden  or  affect  the  heritage  ;  aad  iff 
persons  who  have  considerable  moveable  debts  were  allowed  to  exhaust  their  execul 
by  gratuitous  deeds,  it  were  easy  to  evacuate  the  law  of  deathbed  by  exposiiig  i 
heritage  to  be  swallowed  up  by  the  moveable  debts. 

Duplied  for  the  defender ;  The  cited  decisions  are  not  to  the  purpose  ;  for 
legacies  be  affected  with  the  burden  of  debts ;  deeds  inter  vivos,  though  granted  i 
deathbed,  are  not ;  2do,  Though  the  heir  is  to  be  relieved  by  the  executor  of  test 
mentary  deeds,  that  relief  is  not  to  be  extended  to  deeds  inter  vivos,  though  made  i 
deathbed ;  for  how  can  the  executor's  obligement  to  relieve  the  heir,  which  ca 
nienceth  but  after  the  defunct's  decease,  operate  retro,  to  reduce  an  assignatioB  < 
discharge  granted  by  the  defunct  to  third  par-[3222]-tie8.  True,  bonds  granted  npi 
deathbed  are  reducible  when  they  come  to  affect  heritage  ;  because  thereby  the  law  i 
directly  eluded :  But  here  the  heir  is  left  only  under  debts  contracted  by  her 
decessor  in  liege  poustie,  by  the  withdrawing  some  moveable  subjects  from  her  : 
which  is  a  different  case. 

The  Lords  found  the  defunct's  moveables,  notwithstanding  of  the  discharge  ^ 
assignations  on  deathbed,  liable  both  to  the  pa3rment  of  the  debt  due  hy  him  to  1 
pursuer,  and  for  the  pursuer's  relief  of  other  moveable  debts,  to  which  she  might  1 
obnoxious  as  heir ;  and  found  the  f  ortoaid  deeds  reducible  ex  capite  lecti,  in  so  far  as  ti 
same  prejudge  the  pursuer  as  heir  or  creditor.  Forbes,  p.  187. 


No.  47.    [3224]  William  M'Kay,  and  Elspeth  his  Wife  v.  Thomas  Robebtsos.  " 

January  12, 1725. 

A  bond  secluding  executors  cannot  be  disposed  of  upon  deathbed. 

Thomas  Robertson,  merchant  in  Inverness,  became  debtor  in  a  bond  for  3000  roeris, 
to  William  M'Wirrich  and  his  heirs,  secluding  executors.  John  M'Wirrich,  only  son 
to  the  said  William,  made  up  a  title  to  the  bond,  by  serving  heir  in  general  to  bis  hitiier; 
and  thereupon  charged  Robertson  the  debtor,  who  suspended.  Thereafter  upoa 
deathbed,  he  conveyed  this  bond,  by  a  testamentary  deed,  in  favours  of  his  mothei^ 
and  William  M'Eay  her  husband,  the  present  pursuers  ;  who  bein^  confirmed  executois 
to  the  defunct,  insisted  against  the  debtor  Robertson  for  discussing  the  suspension.-* 
It  was  objected,  *'  That  the  pursuers  had  no  sufficient  active  title  by  their  confizmstm 
as  executors,  the  bond  charged  on  being  heritable,  secluding  executors  "  :  To  enfoite 
which  it  was  pleaded,  Imo,  That  formerly  all  bonds  bearing  annualrent  were  hezitabk, 
whether  in  the  person  of  the  original  creditor  or  his  heirs ;  and  could  only  be  trazis- 
mitted  by  a  service.  The  32d  act,  Pari.  1661,  declares  all  bonds  bearing  annuabeBt 
moveable,  except  in  these  cases  following,  viz.  '*  That  they  bear  an  express  obligement 
to  infeft,  or  that  they  be  conceived  in  favours  of  heirs  and  assignees,  secluding  executois; 
in  either  of  which  cases,  ordains  the  sums  to  be  heritable,  and  to  pertain  to  the  heir." 
Here  there  is  a  general  alteration  of  our  ancient  law  with  respect  to  bonds  beanng 
annualrent,  with  an  exception  [3225]  &om  that  alteration ;  so  that  in  the  cases  excepted, 
the  former  law  continues  in  its  full  vigour  as  if  no  alteration  had  been  made ;  and 
therefore  it  clearly  follows,  that  bonds  secluding  executors  are  simplj  heiitaUe, 
without  regard  in  whose  person  they  exist,  equally  as  bonds  with  clauses  of  infeftment ; 
2do,  In  this  bond  there  is  a  destination  of  succession,  seiz.  to  the  creditor's  heiiSr 
secluding  his  executors ;  for  it  is  not  conceived  to  the  creditor  and  his  heir,  but  to  tkt 
creditor  and  his  heirs ;  and  therefore,  till  this  destination  be  altered  in  a  legal  waj, 
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the  bond  for  ever  must  descend  from  one  heir  to  another,  because  hteres  hceredis  7nei, 
est  hwres  tneus.  But  this  alteration  could  not  be  made  upon  deathbed,  or  by  way  of 
testament ;  in  both  which  views  the  pursuers,  as  executors  confirmed  to  the  defunct, 
can  have  no  right  to  this  bond. 

Answered  to  the  first,  A  bond  secluding  executors,  though  it  go  to  the  heir,  not  to 
the  executor,  is  not  for  that  reason  in  its  nature  heritable  ;  for  these  questions  are 
perfectly  distinct,  "  What  rights  are  in  themselves  heritable  and  moveable  ?  And 
what  go  to  heirs  in  opposition  to  executors  ?  "  This  last  is  a  qttCBstio  vduntatis  ;  the 
other  independent  of  any  man's  will ;  for  though  a  proprietor  has  it  in  his  power  to 
make  his  rights  descend  from  him  in  any  channel  he  pleases,  he  has  no  power  to  alter 
the  legal  essence  and  nature  of  them.  Thus  then,  as  bonds  bearing  annualrent  are  made 
simply  moveable  after  the  act  1661,  they  cease  not  to  be  so,  though  having  clauses 
secluding  executors ;  and  when  the  act  mentions  bonds  secluding  executors  as  an 
exception,  it  is  not  with  an  intention  to  continue  them  simply  in  their  nature  heritable, 
but  only  to  make  them  pass  to  the  heir,  according  to  the  destination  of  the  creditor. 
Hence  it  is  that  a  bond  secluding  executors,  though  it  would  go  to  the  creditor's  heir 
by  virtue  of  that  clause,  yet  if  the  creditor  assign  the  bond,  it  goes  to  the  assignee's 
executor  by  virtue  of  the  legal  succession,  unless  the  contrary  be  expressed  ;  which  is  a 
demonstration,  that  it  is  in  its  nature,  and  by  the  law,  moveable  ;  for  did  it  continue 
heritable,  as  before  the  act,  it  would  infallibly  go  to  the  assignee's  heir,  as  bonds 
bearing  annualrent  did  before  that  time.  To  the  second,  answered.  That  this  bond 
was  indeed  heritable  in  the  person  of  the  first  creditor  destinatione ;  but  having 
devolved  into  the  person  of  a  successor  by  service,  it  became  moveable,  so  as  to  fall  to 
the  heir's  executors.  The  reason  is,  that  when  a  moveable  sum,  contrary  to  its  nature, 
is  made  destinatione  heritable,  that  destination  not  being  intended  as  a  continued 
tailzie  to  heirs,  but  only  a  provision  for  the  first  heir  of  the  creditor  ;  the  destination 
coming  to  be  satisfied  by  an  heir  once  existing,  the  sum  thereafter  returns  to  its  proper 
nature  of  a  moveable  subject.  But  granting  even  such  a  destination  to  heirs,  as  is 
contended  for,  the  pursuers  title  falls  notwithstanding  to  be  sustained  ;  for  where  a 
subject,  in  itself  moveable,  the  case  of  bonds  bearing  annualrent,  comes  to  be  tailzied 
to  heirs,  it  ceases  not  to  be  moveable  in  its  nature,  and  therefore  capable  to  be  disponed 
of  in  testament  and  upon  deathbed.  Thus  a  bond  granted  to  a  creditor,  '*  which  failing, 
to  Titius ;  which  failing,  to  Msevius,"  &c.,  will  as  effectually  exclude  the  executors,  as  a 
bond  expressly  excluding  them ;  and  the  [3226]  right  too  must  be  made  up  in  the  person 
of  the  substitutes  by  a  service  ;  and  yet  the  creditor,  or  any  of  the  substitutes,  may 
dispose  of  such  bond  by  way  of  testament.  Neither  is  it  in  law  considered  as  any  other 
way  herital)le,  but  as  to  the  form  of  establishing  the  title ;  and  why  it  ought  not  to  be 
80  likewise  in  bonds  secluding  executors,  when  once  come  in  the  person  of  the  successor, 
no  solid  reason  can  be  given ;  for  as  Sir  James  Stewart  observes,  voce  Bond  Heritable, 
p.  17,  versus  finem,  "  There  is  a  great  difference  betwixt  heritable  and  moveable,  and 
testible  and  intestible  ;  and  some  subjects  may  befal  to  the  heir,  and  be  carried  too 
by  service,  and  yet  the  creditor  or  the  substitute  may  test  upon  the  same." 

Replied  for  the  defender ;  Were  it  even  true,  which  will  not  be  allowed,  that  bonds 
secluding  executors,  are  in  their  nature  moveable,  and  consequently  conveyable  by 
testament ;  the  pursuers  will  still  be  cut  off  by  the  law  of  deathbed.  For  if  any  move- 
able subject  by  a  tailzie  be  appointed  to  go  to  heirs,  the  proprietor  upon  deathbed, 
has  no  more  power  over  this  moveable  subject,  than  if  heritable  ;  because  in  no  case 
can  a  man  prejudge  his  heir  upon  deathbed ;  and  this  the  pursuers  will  never  get 
over.     See  February  1722,  Maxwell  contra  Neilson  of  Barncailly,  No.  13,  p.  3194. 

"  The  Lords  sustained  the  objection." 

Fd.  Die.  V.  1,  p.  213.    Rem,  Dec,  v.  1,  No.  53,  p.  103. 


No.  64.  [3248]  Ker  v,  Ker.    December  9, 1676. 

A  deed  not  delivered  till  the  party  be  i/n  lecto  is  reducible. 

Janet  Kex  as  heir  to  John  Ker  her  grand-sire,  pursues  reduction  of  a  disposition 
granted  by  the  said  John  in  favours  of  Ninian  Ker,  son  to  Patrick  Ker  his  second  son. 
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of  a  tenement  in  Rothsay,  on  this  reason,  that  albeit  the  disposition  bear  date 
years  before  the  disponer's  death,  yet  it  was  no  delivered  evident,  till  the 
was  on  deathbed,  and  doth  not  contain  a  clause  to  be  valid,  though  not  d 
during  the  disponer's  life,  or  liege  foustie.  This  reason  being  found  relevant, 
admitted  to  probation,  there  were  only  two  witnesses  which  knew  any  tliinir. 
one  Gilchrist,  a  notary,  who  depones,  that  two  or  three  days  before  the  defunct's  ^ 
he  deUvered  to  him  this  disposition,  and  desired  him  to  draw  two  disposition  of  the 
tenor  of  the  equal  halves  of  the  tenement,  the  one  in  favours  of  Patrick  Ker  his 
father  to  Ninian,  the  other  in  favours  of  Janet  Ker,  daughter  to  his  eldest  son  d 
And  for  that  effect  he  subscribed  two  blanks,  which  were  filled  up  after  the  d 
death,  and  delivered  to  John  Kelbum  by  his  order ;  which  two  dispositions 
produced.  John  Kelburn  depones,  that  John  Ker  delivered  to  him  the  dis]^ 
to  Ninian  seven  years  before  his  death,  and  that  three  days  before  his  death  he 
for  the  same,  which  Kelbum  having  put  in  a  chest  of  the  defunct's,  some  dayv  1 
took  it  out  thereof,  and  brought  it  to  the  defunct,  who  deUvered  it  to  Gikrfaitft 
notary,  to  frame  other  two  dispositions  by  it.  There  is  also  produced  an  act  s 
process  of  exhibition  before  the  Bailie  of  Rothsay,  bearing,  that  Kelbum  bang 
to  exhibit  the  disposition  to  Ninian,  did  depone  that  he  had  received  it  tiom 
Ker,  for  the  behoof  of  Ninian  his  oye.  At  the  advising  of  this  cause,  it  was  al 
that  the  reason  was  sufficiently  proven,  two  witnesses  concurring,  that  Ninian's 
position  was  in  the  disponer's  hands  on  deathbed,  and  one  of  them  only  d^of 
that  it  was  delivered  to  him  of  before.  It  was  answered,  Imo,  That  this  being  a 
position  in  favours  of  an  oye,  it  is  valid  without  delivery,  the  good-sine's 
being  the  oye's  custody.  2do,  That  this  writ  was  only  delivered  on  deathbed,  is 
proven,  because  Kelbum,  one  of  the  two  witnesses,  depones  it  was  delivered  to 
before.  The  pursuer  further  alleged  ;  that  suppose  it  were  proven  that  the  disi 
tion  was  delivered  to  Kelbum  in  liege  jxmstie,  yet  Kelbum  did  not  depone  in 
process,  on  what  terms  it  was  delivered  to  him ;  and  therefore  quod  eH  verinm 
prcpsumitufy  thet  John  Ker  gave  him  [3249]  the  disposition  in  Iceeping,  not  to 
capacitate  himself  to  recall  it,  otherwise  he  would  have  given  it  to  his  eon 
Ninian's  father,  which  is  further  confirmed,  Kelbum  giving  it  back  at  John 
desire,  which  had  been  a  breach  of  his  trust,  if  it  had  been  delivered  to  him  in 
of  Ninian,  to  make  it  an  irrevocable  right,  which  cannot  be  presumed.  And  as 
the  act  of  Rothesay,  it  was  by  collusion,  and  it  does  not  appear  that  Kelbum  s 
scribed  his  oath,  but  before  the  Lords,  though  it  was  most  proper  to  the  purpose,  neitte 
doth  it  express  what  was  said  to  him  by  John  Ker,  when  he  gave  him  the  dispositki^ 
and  the  deponing  that  it  was  to  Ninian's  behoof,  may  be  his  conjecture.  It  was  aar 
swered  for  the  defender  ;  that  writs  in  favours  of  children,  require  no  delivery ;  ani 
though  this  be  a  grand-child,  and  not  of  the  family,  yet  any  delivery  is  sixfficieDt^ 
unless  it  had  been  expressly  qualified  on  these  terms,  to  be  re-delivered  to  the  dispoDO* 
at  any  time  in  his  life,  and  even  in  that  case  deathb^  excluded  any  alteration,  the  kvl 
having  presumed  that  defuncts  are  then  weak,  and  therefore  disabled  them  to  di| 
any  deed,  not  only  in  prejudice  of  the  heir,  but  of  the  wife  and  bairns.  Stio,  Thew  aj 
no  alteration  made,  but  the  subscribing  of  blank  papers,  in  which  nothing  was  wntt«i»  | 
till  after  the  defunct's  death.  4to,  Ninian's  disposition  is  not  simply  recalled,  hdtl 
qualificata  et  ad  specialem  effecium,  viz.  to  divide  the  right  betwixt  Patrick  and  tht  | 
pursuer  Janet,  who  therefore  can  only  claim  right  to  the  half. 

The  Lords  found  that  it  was  not  proven  that  this  disposition  remained  an  lOh 
delivered  evident,  till  the  disponer  was  on  deathbed ;   but  found  that  the  issue  de»  I 
pended  upon  the  terms  of  the  delivery  to  Kelbum,  that  if  the  deliverer  exprest  tW ; 
it  should  be  at  his  call,  he  might  recall  it  even  on  deathbed,  not  being  in  prejodke 
of  his.  heir,  his  wife's  third,  or  bairns  part ;  and  therefore  ordained  Kelburn  to  he  ic ' 
examined  in  their  presence,  whether  John  Ker  delivered  to  him  the  disposition,  withcflt 
saying  any  thing  ;  or  whether  he  exprest  that  it  was  to  be  keeped  for,  and  delivcrad 
to  Ninian,  which  they  foimd  relevant  to  make  it  a  valid  right  in  favours  of  Ninian; 
but  if  a  power  to  recall  were  exprest,  reserved  to  themselves  to  consider,  whether  tk 
revocation  being  in  favours  of  Patrick  and  Janet,  their  rights  would  thereby  stand; 
or,  if  nothing  were  exprest,  whether  the  terms  were  to  be  presumed,  that  the  disposi- 
tion should  be  in  the  disponer's  power  to  recall  it  during  his  life,  or  it  should  be  lire 
vocable,  as  simply  delivered. 
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January  25, 1677. 

A  deed  not  delivered  is  in  the  absolute  power  of  the  granter,  and  therefore  cannot 
prevent  him  from  executing  contrary  deeds  on  deathbed. 

In  the  competition  betwixt  these  parties,  wherein  there  is  an  interlocutor  obser\'ed 
before  upon  the  9th  of  December  1676  ;  John  Ker  having  disponed  a  tenement  first 
in  favour  of  Ninian  Ker  his  oye,  by  Patrick  Ker  his  second  son,  and  having  delivered 
the  disposition  to  John  Kelbum,  and  nothing  appearing  upon  what  terms,  or  what 
he  had  exprest  when  he  delivered  the  disposition,  nor  any  time  thereafter  till  he  was 
on  deathbed,  at  which  time  he  called  for  the  disposition  from  John  Kelbum,  which 
he  brought  to  him,  and  he  did  then  dehver  the  same  to  M*Gilchrist,  a  notary,  and  sub- 
scribed two  blank  papers,  and  ordered  him  to  fill  up  both  dispositions  according  to  the 
first  disposition,  the  [3250]  ^^^  ^^  favours  of  Patrick  the  son,  of  the  one  half  of  the 
tenement  formerly  disponed  to  Ninian,  and  the  other  in  favours  of  Janet,  only  daughter 
to  umquhile  John  his  eldest  son  ;  this  being  the  matter  of  fact  appearing  by  probation  ; 

The  Lords  found,  that  the  delivery  of  a  gratuitous  disposition,  not  being  delivered 
to  the  party  it  whose  favour  it  was  granted,  or  to  his  father,  or  to  any  other  whose 
custody  might  be  held  as  the  custody  of  Ninian  who  was  a  pupil,  but  being  deUvered 
to  Kelbum  a  stranger,  without  expressing  that  it  was  to  the  behoof  of  Ninian,  or  to 
be  keeped  for  him,  or  delivered  to  him  when  he  came  to  age,  neither  yet  being  delivered 
to  Kelbum  on  these  express  terms,  till  it  were  called  for  by  the  disponer,  that  therefore 
the  condition  and  terms  implyed  and  presumed  by  the  delivery,  as  aforesaid,  did  not 
ao  far  complete  Ninian's  right,  as  that  the  disponer  might  not  recal  his  disposition, 
but  that  the  dispositor's  trust  was  presumed  to  be,  to  re-dehver  the  disposition  to  the 
disponer,  if  during  his  life  he  called  for  it,  and  if  not,  to  deUver  it  to  Ninian  after  his 
death  ;  and  therefore  found  that  the  disponer  might,  and  had  recalled  it,  and  that  if 
he  hao  recalled  it  simply,  the  new  disposition  on  deathbed  would  not  have  been  effectual 
against  Janet  his  heir,  but  having  recalled  it  specificate,  and  ad  qualificatum  effectumy 
to  give  Janet  the  heir  the  half,  and  Patrick  the  other  half,  they  therefore  sustained 
the  two  dispositions,  though  subscribed  in  lecto^  seeing  the  heir,  the  wife  and  bairns 
are  secured  by  the  law  de  lecto,  but  a  disposition  revocable  to  any  other  person  might 
be  recalled  effectually  in  lecto,  neither  could  the  heir  quarrel  the  qualified  revocation, 
but  behoved  either  to  accept  of  it  in  tato,  as  it  was,  or  to  reject  it  in  toto,  and  thereby 
get  nothing,  the  first  disposition  remaining  effectual,  which  being  in  liege  foustie,  did 
absolutely  exclude  the  heir.  FU.  Die.  v.  1,  p.  215.    Stair,  v.  2,  pp.  474  &  499. 


No.  67.  [3265]  Davidson  v.  Davidson.    November  17,  1687. 

A  father  took  an  estate  to  himself  in  liferent,  and  his  eldest  son  in  fee,  with  a  reserved 
faculty  to  innovate  in  articulo  mortis.  A  deathbed  deed  in  favour  of  his  second 
son  was  reduced. 

The  case  of  James  Davidson  v.  Mr.  Alexander  his  brother  was  debated.  Mr. 
Alexander  Davidson,  advocate  at  Aberdeen,  their  father,  in  1675,  acquires  the  lands 
of  Newton  to  himself  in  liferent,  and  his  eldest  son,  Mr.  Alexander,  in  fee,  reserving 
always  to  himself  an  express  faculty  to  alter  the  said  fee,  and  to  dispone  it  etiam  in 
lecto.  Afterwards,  being  disobliged  by  his  eldest  son,  he  revokes  his  fee  on  deathbed, 
and  turns  it  to  a  liferent,  and  dispones  the  fee  to  James  the  second  son.  Mr.  Alex- 
ander, after  his  father's  death,  raises  a  reduction  of  the  second  disposition,  Imo, 
because  his  wife  had  married  him  in  contemplation  of  his  estate,  and  brought  a  con- 
siderable fortune  with  her  ;  2do,  He  could  not  exerce  the  reserved  faculty,  nisi  modo 
kabili  el  tempore  legitimo,  in  his  liege  poustie,  else  that  cardinal  law  of  deathbed  shall 
be  supplanted  by  such  reservations,  which  has  hitherto  preserved  our  estates  sacred 
and  entire  against  wives,  children,  and  churchmen,  and  makes  us  die  in  quiet.  3tio, 
The  clause  eiiam  in  articulo  mortis  takes  only  effect  where  the  disposition  containing 
that  clause  is  made  to  an  assumed  heir,  and  a  stranger  who  is  not  aliogui  successurus, 
and  so  must  take  his  right  with  all  the  qualities  annexed  ;  but  an  eldest  son  may 
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enter  aliunde,  and  so  it  ought  not  to  be  exerced  against  him  in  lecto ;  else  this  ^ 
to  exheredate  him  absque  dogio.    4to,  A  reservation  to  grant  deeds  on  deai' 
must  be  construed  of  rational  considerate  deeds,  and  not  where  it  is  evident  h 
proceeded  by  passion,  solicitation,  and  suggestion,  aui  ddinimeniis  noveradibm^  i 
that  it  is  factum  inofficiasutn  contra  pietatem ;  and  they  cited  these  decisions  in  St ' 
25th  February  1663,  Hepburn,  No.  1,  p.  3177 ;  24th  July  1672,  Porterfield,  N€ 
p.  3179 ;  and  7th  June  1676,  Yeoman,  mce  Faculty  ;  and  Craig,  de  jeudu,  page  ] 
Answered  to  the  reasons  of  reduction.  That  the  law  of  deathbed  is  very  fundames 
but  yet  it  has  its  exceptions,  where  the  deed  depends  on  an  anterior  cause, 
reserved  faculty  in  liege  paustie  to  alter  etiatn  in  articulo  mortis ;  which  certainly  nisyl 
exercised  at  any  time  when  he  is  mentis  compos ;  else  this  were  to  abridge  the  f 
power,  and  stir  up  their  children  against  them  ;  and  that  this  was  clearly 
supra,  3d  February  1687,  Hepburn,  No.  66,  p.  3253  ;  and  the  like  was  fouiui  ! 
June  1662,  Hay,  No.  61,  p.  3246  ;  and  23d  June  1670,  Douglas,  No.  6,  p.  329,  oh 
by  Stair ;  and,  in  a  narrower  point,  the  Lords  found  a  father  might  alter  his  < 
son's  fee,  given  him  in  his  contract  of  marriage,  which  dissolved  within  year  i 
day,  and  bestow  it  on  his  second  son,  Burleigh,  voce  Husband  and  Wifb. 
Deathbed  may  be  as  well  dispensed  with  by  a  clause,  as  the  not  delivery 
writ  is  dispensible  with  by  a  hke  clause;  the  one  being  as  great  a  nullity 
other :   And  faculties  need  not  be  exerced  in  forma  specifica ;  as  Stair  ol 
b.  2,  t.  3,  §  54,  and  Hop-Pringle,  voce  Faculty  :  And  we  have  not  the  nicety  of  1 
Roman  exheredations,  who  behoved  either  to  institute  or  disinherit,  under  die  ] 
of  nullity  of  the  testament ;  but,  with  us,  a  father  may  dispone  [3256]  ^  ^^7  son, 
qucerda  inofficiosiy  even  as  by  the  Roman  law  he  could  give  the  patronage  of  a  b 
to  any  child  he  pleased  :  And  here  Mr.  Alexander  could  not  succeed  to  itua  estate  i 
heir,  because  his  father  was  never  £ar,  and  so  the  inquest  could  not  retour  nor  t 
that  head  of  the  brieve,  quod  pater  obiit  ultimo  vestitus  et  sasiitu  ut  de  feodo.     Stic, 
decisions  cited  meet  not ;  for,  in  Humby's  case,  the  faculty  wanted  the  clause  in  t 
mortis,  and  only  bore  at  any  time  in  his  life  ;  and  in  the  rest,  the  heir  could  repu 
that  right,  and  enter  by  another  title,  which  Mr.  Alexander  the  pursuer  cannot  i 
here  :  And  Craig  is  speaking  of  succession  to  Crowns,  and  not  of  private  men's  i 
cessions  ;  being  in  answer  to  Doleman,  or  Jesuit  Parson's  book  against  King  Jam 
succeeding  to  the  Crown  of  England.    4to,  It  was  not  here  an  entailed  estate,  but  i 
purchased  by  old  Mr.  Alexander's  virtue  and  industry  ;  and  the  eldest  son  had  provM 
ungrateful,  whereof  the  father  was  best  judge,  and'  should  not  be  put  to  prove  ilS 
and  Christ,  in  the  parable  of  the  labourers,  has  determined  this  case,  "  May  I  not^ 
with  my  own  as  I  please  ;  I  will  give  to  the  last  born  as  much  as  to  thee."     5to,  I 
had  homologated  this  disposition,  by  pursuing  on  it  since  his  father  had  exerced  tit! 
faculty,  and  possessing  the  lands  by  virtue  of  it ;  and  he  is  not  totally  exheredated;! 
for  his  father  has  given  him  18  chalders  of  victual  and  the  liferent ;  and  his  infe'i| 
portion  was  but  inconsiderable. 

The  Lords  having,  on  the  24th  of  November,  advised  this  cause,  they  found  thii| 
the  father  in  this  case  (for  they  would  not  generally  decide  it  in  tota  latiUidine)  coidt| 
not,  by  virtue  of  his  reserved  faculty,  alter  and  retract  his  eldest  son's  fee  on  deaths  I 
bed,  nor  dispone  it  then  to  the  prejudice  of  his  apparent  heir ;  and  therefore  redactll 
the  second  son's  disposition.     The  President  was  not  clear  in  this,  but  the  plurality  I 
carried  it ;  for  they  thought,  that  if  these  reserved  faculties  were  once  allowed  to  Ik  I 
exerced  in  lecto  (which  clause  was  first  introduced  and  advised  by  Sir  Thomas  Nicofatf,  | 
advocate)  the  good  law  of  deathbed  should  be  evacuated,  and  that  this  was  frtxvdm  | 
legi  facere,  and  so  every  one  hereafter  would  reserve  that  power ;  and  though  it  i 
to  restrict  parents  power,  yet  such  a  faculty  was  rather  a  snare  and  prejudice  tol 
parents,  than  a  favour,  and  was  not  to  be  desired  :  And  though  one,  in  moveaUei,  J 
should  reserve  such  a  power,  yet  on  deathbed  he  would  not  be  auowed  either  to  wrong 
his  relict's  part  or  bairn's  legitim,  and  even  so  here  by  the  analogy  of  law ;  fw  bo 
man  can  reserve  to  himself,  that  he  shall  have  then  solidity  of  judgment ;  withoat 
which  he  ought  not  to  have  power  ;  and  in  Keith's  case  he  was  a  stranger,  and  hai 
no  other  way  to  bruik  the  estate,  but  by  the  disposition  bearing  that  burden.    Yet 
here  Mr.  Davidson  could  not  be  heir,  his  father  not  being  fiar. 

In  Irvine  of  Drum's  case,  the  like  point  falls  to  be  debated,  but  with  this  differenttt 
that  Drum's  faculty  and  power  is  given  him  in  the  King's  charter  under  the  Giett 
Seal,  which  he  had  exerced  in  favours  of  his  children  of  the  second  marriage,  againfit 
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his  eldest  son  ;  and  though  jxictis  privatorum  non  derogatur  juri  publico^  et  nemo  potest 
paeisci,  ne  leges  in  suo  testamento  locum  habeant ;  yet  [3257]  there  is  more  to  say  where 
the  King  gives  and  allows  the  power,  than  when  it  is  only  reserved  by  the  party. 

Mutual  bills  having  been  given  in  against  this  interlocutor,  and  the  same  being 
advised  3d  December,  the  Lords  ordained  the  eldest  brother,  pursuer,  to  prove  that 
his  father  was  in  lecto  at  the  time  of  ezercing  the  said  faculty,  by  signing  the  second 
disposition  ;  and  also,  before  answer,  to  prove  that  he  was  imposed  on,  and  himself 
kept  from  having  access  to  him,  and  what  composure  of  spirit  he  was  then  in  ;  and 
also  allowed  the  second  brother  to  prove  what  acts  of  disobligement  or  ingratitude 
the  eldest  had  committed  against  his  father,  which  might  provoke  hinn  to  put  this 
estate  by  him  ;  by  which  last  tour,  the  President  brought  this  case  to  the  principles 
of  equity  and  justice,  and  somewhat  rectified  and  corrected  the  harshness  of  the  first 
interlocutor.  Fd.  Die.  v.  1,  p.  216.    Fountainhall,  v.  1,  p.  478. 


No.  87.  [3306]  CuELANB  V.  Clieland  of  Faskin.    December  5, 1672. 

Two  witnesses  deponing  that  the  person  alleged  sick  was  supported  when  he  went  to 
kirk  or  market,  was  found  to  make  a  full  probation,  although  many  witnesses 
deponed  negative  that  they  did  not  see  him  supported  ;  and  it  was  found  that 
domestic  deeds  were  not  to  be  regarded  for  proving  convalescence. 

Clieland  of  Olenhove  having  no  children,  disponed  his  estate  to  Clieland  of  Faskin, 
of  whose  family  he  was  descended  ;  his  sister's  son,  as  nearest  heir  to  him,  did  raise  a 
reduction  of  the  disposition,  as  being  done  upon  deathbed ;  and  the  defender  having 
alleged,  that  the  defunct  having  had  a  pain  in  his  legs  and  feet,  did  thereby  keep  the 
house  for  many  years  before  he  died  ;  but  that  he  contracted  no  inward  disease  when 
this  disposition  was  made,  being  two  years  or  more  before  his  death,  but  at  that  time 
he  was  m  perfect  soundness  of  judgment,  and  of  the  same  condition  of  health,  as  he 
had  been  tor  seven  years  before  ;  2do,  Though  it  could  be  proven  that  he  contracted 
an^  sickness,  he  perfectly  convalesced  and  came  abroad  unsupported,  when  he  gave 
sasine  upon  his  disposition,  propriis  manibus,  and  did  oft-times  walk  about  his  house, 
and  did  play  several  games  at  penny-stone,  which  was  an  exercise  requiring  far  more 
strength  than  going  unsupported  to  kirk  and  market,  and  returning,  being  so  short  a 
space,  for  no  man  was  obliged  to  walk  further  than  men  did  ordinarily  come  upon 
horseback  to  the  kirk ;  nor  can  it  be  controverted,  that  albeit  going  to  kirk  and 
market  be  the  ordinary  evidence  of  convalescence,  yet  there  may  be.  other  evidences 
sufficient ;  and  that  goin^  to  kirk  and  market  cannot  be  the  sole  evidence  of  con- 
valescence, as  in  the  case  if  a  person  were  lame,  or  had  received  a  hurt  in  his  foot  or 
leg,  by  a  fall,  or  otherways,  that  it  did  not  arise  from  any  inward  disease.  3tio,  The 
defender  offered  to  prove,  that  the  defunct  went  to  the  kirk  unsupported.  The 
pursuer  answered  ;  That  his  reason  of  deathbed  stood  most  relevant,  and  was  libeUed 
in  the  ordinary  form,  viz.  that  the  disposition  in  question  was  made  after  the  defunct 
contracted  the  sickness,  and  went  never  abroad  thereafter,  until  his  death  ;  so  that 
the  contracting  of  his  sickness  being  proven,  and  his  dying  before  he  went  abroad, 
probaiis  extremis  prcesumuntur  media ;  and  as  for  the  allegeance  of  his  health,  it  is 
contrary  to  the  libel,  and  sickness  is  more  positive  and  pregnant ;  neither  can  the 
acts  equivalent  be  sustained,  unless  they  were  such  as  were  clearly  more  pregnant  to 
prove  convalescence,  than  going  abroad  to  the  kirk  in  the  time  of  the  gathering  of  the 
[3306]  congregation,  or  to  the  market  in  market  time  ;  but  all  the  acts  condescended 
upon,  are  but  performed  before  a  few  persons  picked  out  for  that  purpose  ;  and  are 
far  less  than  the  acts  performed  by  the  Lord  Cowper,  which  yet  were  not  found 
relevant :  And  as  to  the  alleged  going  to  the  kirk,  all  that  can  be  pretended  is,  that 
the  defunct  was  borne  in  a  chair  within  a  pair  of  butts  or  two  to  the  kirk,  and  did 
thence  attempt  to  go  to  the  kirk  freely  of  himself,  of  design  to  vaUdate  this  disposition  ; 
for  though  he  lived  two  years  thereafter,  he  never  came  out  again  ;  and  such  attempts 
of  design  are  most  suspicious ;  and  if  they  be  not  perfectly  performed,  as  the  law 
requires,  they  are  of  no  force  ;  as  in  this  case,  where  the  going  to  the  kirk  was  not  to 
any  pubUc  meeting  of  the  congregation,  nor  was  there  either  market  or  market-place  : 
And  albeit  the  dehinct  might  have  ridden  to  the  ordinary  place  where  men  alight,  he 
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being  carried  to  that  place  in  a  chair,  is  no  ways  equivalent ;  for  sick  folks,  as  tkrr 
not  able  to  go  without  help,  so  they  are  not  able  to  sit  upon  horseback  without 
port ;   nor  doth  it  import  whether  the  defunct  kept  the  house  long  before,  or 
this  disposition  ;  for  in  a  most  favourable  case,  wherein  Sir  Robert  Richardson  i 
a  disposition  for  the  use  of  his  children  ;   after  which,  though  he  remained  eighi 
months  in  his  house,  yet  did  all  his  affairs,  and  had  only  a  palsy  in  one  of  his  a' 
which  was  not  impedimentum  rebtu  agendia ;    nevertheless  the  Lords  reduced 
disposition.     No.  34,  p.  3210. 

The  Lords,  that  they  might  not  give  either  party  the  sole  probation,  did, 
answer,  ordain  witnesses  to  be  adduced  for  either  party,  anent  the  condition  of 
party  deceased,  when  he  made  the  disposition,  whether  he  was  sick  or  in  h< 
and  anent  the  manner  of  his  going  abroad  thereafter ;  and  especially  anent  bis 
to  the  kirk  ;  and  whether  he  was  supported,  or  whether  he  walked  freely  of  hi 
without  help  ;  and  there  being  many  witnesses  adduced  upon  either  hand,  the  im]^ 
whereof  was,  that  the  defunct  was  not  only  sore  by  an  extrinsic  pain  or  troubie  i 
his  legs  or  feet,  but  that  the  samen  proceeded  from  inward  sickness,  whereby  he  k 
kept  the  house  for  several  years  before  and  after  the  disposition,  but  that  all  akmg 
was  very  infirm,  and  spoke  of  himself  as  a  gone  and  a  dying  man,  and  ordinarily  sal 
in  a  chair,  and  lifted  himself  by  a  pole  that  was  fixed  by  him,  but  that  he  was  ^M 
sound  of  judgment  and  memory,  and  did  his  affairs.  It  was  also  proven,  by  tte 
notary  and  witnesses  of  the  disposition,  that  he  went  out  unsupported,  aAd  gsH 
sasine  'propriis  manibus  upon  the  disposition,  upon  the  croft  near  the  house  ;  and  tfcsl 
some  time  he  went  to  the  barn,  and  to  some  roan  trees  about  a  pair  from  tiie  hoa» ; 
and  one  of  the  witnesses  deponed,  he  played  three  or  four  plays  at  pennistone  viA 
him,  but  he  could  not  be  positive  whether  before  or  after  the  disposition.  It  was  ali# 
proven,  that  he  was  earned  in  a  chair  from  his  house  to  a  house  within  two  pair  of 
the  kirk  ;  and  that  he  walked  from  the  chair  to  the  kirk,  and  staid  some  time  them 
in  a  house,  and  returned  from  the  kirk  to  the  chair  again,  and  was  carried  I 
therein  ;  and  as  to  his  walking  free  unsupported,  from  his  chair  to  the  kirk,  and 
again,  several  of  the  witnesses  de-[33p7]'Poned,  that  they  did  not  know,  in  legaii 
there  was  a  number  of  persons  about  him  as  he  walked  ;  and  several  deponed,  diathf 
walked  freely  without  help ;  and  two  deponed,  that  themselves  helped  mm,  as  he  wail 
to  the  kirk,  from  a  strand  which  was  in  the  way.  Upon  which  probation  the  Lovit 
found  that  the  contracting  of  the  sickness,  whereof  he  died,  was  sufficiently  prov^ 
notwithstanding  of  the  allegeances  and  testimonies  as  to  his  health  :  And  they  foiraA 
also,  that  his  going  abroad  about  his  house  was  not  equivalent  to  kirk  and  markel; 
but  because  of  the  one  witness,  who  proved  the  playing  of  several  ^mes  at  pennistrafl^ 
deponed  that  the  pursuer  was  one  that  played  with  him,  the  Lords  did  present^ 
examine  Mr.  Robert  Boyd,  who  followed  the  pursuit,  and  whom  the  Lords  conceivfi 
to  be  understood  to  be  the  pursuer,  in  regard  the  pursuers  named  in  the  process  wen 
women,  who  being  examined,  he  deponed  he  never  played  with  the  defunct  at  penni* 
stone,  but  that  he  heard  that  the  defunct  had  played  at  it  with  others  t^e  time  b» 
keeped  his  house,  but  that  was  long  before  the  disposition. — ^The  Lords  also  foimd, 
that  the  manner  of  the  defunct's  going  to  the  kirk  was  not  sufficient  to  infer  con* 
valescence,  and  therefore  reduced  the  disposition. 

December  6,  1672. — There  was  a  bill  given  in  by  Faskin,  containing  maiiT 
allegeances,  founded  upon  the  depositions  of  the  witnesses,  and  the  Lords'  proeedme 
in  the  advising,  and  craving,  that  seeing  the  act  was  only  before  answer,  and  tfcil 
there  was  yet  no  litiscontestation  in  the  cause,  that  the  Lords  would  hear  lieoi 
further ;  and  that  they  offered  to  prove,  by  witnesses  above  exception,  that  tie 
defunct,  after  the  disposition,  went  with  them  a  mile  from  his  house  freely  unsappoited, 
which,  with  the  other  acts  of  going  abroad,  already  proven,  was  sufficient  to  instmrt 
convalescence. — The  Lords  repelled  the  bill  without  any  deliverance,  as  being  upoa 
the  matter  of  testimonies,  and  advising  of  the  cause,  which  was  improper  to  parlies  to 
allege  upon.  And  it  being  questioned  amongst  themselves,  whether  or  not,  ato 
probation  is  closed  and  advised,  and  such  acts  before  answer,  parties  might  propone 
new  defences,  and  crave  terms  to  prove  the  same  ? — The  Lords  found,  that  wh^  sets 
before  answer  were  upon  the  whole  moment  of  the  cause,  both  anent  the  libel,  tk 
exception  of  going  to  kirk  and  market,  and  the  reply  of  supporting,  and  that  tk 
Lords  had  ordained  the  probation  to  be  before  answer,  that  there  could  be  no  nev 
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allegeance  or  probation  more  than  if  it  had  been  in  an  ordinary  litiscontestation; 
because,  the  intent  of  making  it  before  answer  was,  that  there  might  be  in  effect  a 
conjunct  probation,  which  form  admits  not  after  litiscontestation,  and  yet  was  of 
great  importance,  as  carrying  men's  inheritance  ;  wherein,  if  ordinary  litiscontesta- 
tion had  been  made,  the  pursuer  might  have  by  any  two  habile  witnesses  proven, 
contracting  of  the  sickness,  and  supporting  ;  and  the  defender,  by  any  two  witnesses, 
might  have  proven  going  to  kirk  and  market ;  whereas,  by  this  probation,  there  was 
none  that  knew  any  thing  of  the  affair,  but  were  examined,  and  thereby  the  lieges 
are  in  much  more  security  ;  and  if,  after  that  new  litiscontes-[3308]'tation  were  made, 
or  new  probation  admitted,  it  would  never  be  wanting  in  any  case,  and  would  exceed- 
ingly vex  parties  by  the  length  and  expense  of  process  ;  but  that  the  Lords  ex  proprio 
motu,  if  any  thing  occur  to  them  in  a  dubious  probation,  for  clearing  thereof,  as  they 
do  in  all  concluded  causes,  so  in  this  manner  of  probation  they  might  ex  officio  ordain 
the  same  to  be  adduced.    See  Process. 

Fol,  Die,  V.  1,  p.  218.     Stair,  v.  2,  pp.  126  &  128. 


No.  114.     [3336]  Sir  John  Ogilvie,  and  Others  t;.  Catharine  Mercer,  and  Others. 

December  10,  1793. 

A  deed  reduced  as  made  on  deathbed,  where   the  granted  survived  its  execution 

fifty-nine  days  and  three  hours. 

Robert  Mercer,  on  22d  February  1791,  at  eight  o'clock  in  the  evening,  executed 
a  deed  of  entail  of  his  lands  of  Lethindy,  in  favour  of  Catharine  Mercer  his  niece,  and 
various  substitutes.  He  died  on  the  22d  April  thereafter,  betwixt  ten  and  eleven 
o'clock  at  night. 

Mr.  Mercer,  when  he  executed  the  entail,  had  contracted  the  disease  of  which 
he  died,  and  he  did  not  afterwards  go  either  to  kirk  or  market. 

[3337]  Sir  John  Ogilvy  and  others,  his  heirs  at  law  (as  representing  deceased 
sisters),  brought  action  against  Miss  Mercer,  and  the  other  substitutes  in  the  entail, 
for  setting  it  aside,  because  Mr.  Mercer  had  not  survived  its  execution  for  the  space 
of  sixty  days,  in  terms  of  the  act  1696,  c.  4.     In  defence,  Miss  Mercer  first 

Pleaded ;  The  law  of  deathbed,  as  being  a  restraint  on  that  freedom  of  disposal 
which  is  the  essence  of  the  right  of  property,  must  be  strictly  interpreted  ;  Tailziour, 
No.  95,  p.  3317.  And  whatever  may  have  been  the  case  at  a  former  period  of  society, 
when  perhaps,  had  it  not  been  for  this  law,  the  clergy  would  have  employed  their 
influence  with  d3ring  persons,  in  prevailing  on  them  to  leave  their  fortunes  to  pious 
uses,  to  the  prejudice  of  their  near  relations,  and  when  it  was  the  object  of  the  law 
to  prevent  as  much  as  possible  the  vassal  from  alienating  his  benefice  without  the 
consent  of  his  superior,  Craig,  b.  1,  d.  12,  §  36  ;  Stair,  b.  4,  tit.  20,  §  38 ;  No.  113,  p. 
3333  ;  in  the  present  age,  no  plea  of  expediency  can  be  urged  in  its  favour.  The  act 
1696,  therefore,  though  correctory  in  its  nature,  yet  being  highly  expedient  in  itself, 
ought  to  receive  that  interpretation  which  is  most  consonant  to  its  spirit,  and  most 
favourable  to  the  granter  of  the  deed,  for  whose  benefit  it  was  intended  ;  Mackenzie's 
Observations,  p.  410 ;  22d  Nov.  1748,  Sutherland  v.  his  Father's  Creditors,  voce  Heir 
Apparent. 

Now,  reckoning  from  the  22d  February,  the  date  of  the  entail,  to  the  22d  April, 
the  day  of  Mr.  Mercer's  death,  he  lived  sixty  days  after  its  execution.  It  is  true,  the 
sixtieth  day  was  not  complete  ;  but  dies  inc&ptua  in  favorabilibua  pro  completo  habetur. 
This  maxim  is  strongly  founded  in  reason,  and  clearly  established  in  our  law ;  Stair, 
b.  2,  tit.  8,  §  34 ;  February  25, 1680,  and  7th  June  1681,  Weddel,  voce  Dibs  Incbptus  ; 
Lady  Bangour  v.  Hamilton,  No.  22,  p.  248 ;  Wilson  v.  Haddo,  No.  46,  p.  647  ;  Elliot 
V.  Ferguson,  voce  Member  op  Parliament  ;  Telfers  v.  Ferrier,  Ibidem  ;  mentioned 
in  Wi^it's  Treatise  of  Election  Law,  p.  221 ;  in  the  civil  law,  Voety  lib.  44,  tit.  3,  §  1 ; 
Finn.  ad.  Inst.  lib.  1,  tit.  23,  p.  100;  lib.  41,  t.  3,  1.  6  e<  7,  ff.  de  usfirp,  H  usucap. ; 
lib.  44,  t.  3, 1.  15,  ff.  princip.  de  divers^  temp,  prescrip. ;  Grotius  Comment,  on  Matthew, 
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c.  12,  V.  40,  lib.  40, 1. 1, 1. 1,  ^.  de  manumissionibus ;  and  likewise  in  the  law  of 
Viner,  vol.  20,  p.  269,  voce  Time. 

It  is  seldom  possible  to  ascertain  with  perfect  accuracy  the  precise  moi 
which  any  given  event  or  transaction  took  place ;  and  when,  in  order  to  : 
effectual,  it  is  necessary  that  it  should  have  happened  at  a  particular  period* 
cast  of  the  balance  is  in  dvbio  to  be  given  where  the  favour  lies.    Accordin^y,  V 
Ub.  28, 1. 1, 1.  5,  ff.  qui  test,  fac,  fost.  lays  it  down,  that  if  one  bom  on  the  1st  3\ 
make  his  will  on  the  31st  December  of  his  fourteenth  year,  at  any  time  after 
night,  the  deed  will  be  valid,  which  is,  in  other  words,  saying,  that  the  day  o 
birth  and  that  of  executing  the  deed  were  both  to  be  reckoned  in  making  up  the 
of  fourteen  years,  the  age  which  the  law  required  in  a  male  before  he  could 
testament. 

[3338]  Indeed,  it  is  a  general  rule  in  all  cases  where  the  period  is  measuied 
days,  and  favourably  computed,  to  avoid  fractions,  and  to  hold  the  parta 
beginning  and  ending  days  as  whole  days,  by  referring  the  act  from  which  the 
commenced  to  the  first  moment  of  the  day,  without  e^quirin^  at  what  hour  it 
happened ;  and  the  act,  which  is  the  terminus  ad  quern,  in  like  manner,  to  the 
moment ;  Viner,  vol.  2,  p.  268. 

The  "  year  and  day,    so  often  required  in  our  law,  was  established  from  the 
effect  of  the  maxim  dies  inceptus,  &c,,  as  it  is  universally  agreed,  that  the  day  is 
solely  in  order  to  secure  the  full  completion  of  the  year.     But  this  would  have 
unnecessary,  had  it  not  been  understood,  that  otherwise  the  conmiencement  of 
last  day  of  the  year  would,  in  many  cases,  have  been  sufficient.    The  act  1G96,  * 
ever,  does  by  no  means  declare,  that  in  order  to  have  the  benefit  of  it,  a  person  £ 
live  part  of  the  sixty-first  day ;  and  as  the  Legislature  could  not  suppose  that  a 
would  just  survive  to  a  moment  siicty  full  days,  the  currency  of  the  sixtieth,  wl 
happened  in  the  case  in  question,  must  be  all  that  is  required. 

Answered ;  There  is  no  occasion  to  resort  either  to  the  influence  of  the 
clergy,  or  to  feudal  customs,  to  discover  the  foundation  of  the  law  of  deal 
From  the  most  ancient  authority  in  our  law,  it  appears  to  have  been  introduced 
a  protection  to  dying  persons  against  the  artifices  of  those  around  them ;  Beg, 
lib.  2,  c.  18,  §  7.    Both  on  this  account,  therefore,  and  as  preserving  the  suca 
to  the  natural  heir,  it  has  been  approved  of  by  our  most  eminent  writers ;  DiiL 
Lbgitima  libbrorum  ;  Craig,  lib.  1,  d.  12,  §  36 ;  lib.  2,  d.  1.  §§  18,  28 ;  Stair,  b.  4, 
20,  §§  38.  41,  and  44  ;  Macdowall,  vol.  2,  p.  412,  §  17  ;  p.  301,  §  32  ;  Erskine,  b.  3, 
8,  §  95  ;  and  in  judging  of  defences  stated  against  the  plea  of  the  heir,  a  strict  inl 
pretation  has  uniformly  been  adopted  ;  Shaw,  No.  32,  p.  3208 ;  Lord  Cranston  Rid 
V,  Richardson,  No.  35,  p.  3212 ;  Spottiswood,  voce  Heirs,  p.  143,  30th  July  1< 
Heir  of  Pencaitland  t;.  Sinclair  (in  the  Appendix  to  this  title). 

Hence  acts  e<^uipollent  to  going  to  kirk  and  market  unsupported,  are  not 
as  equally  probative  of  convalescence  ;  Lawrie  v.  Drummond,  No.  96,  p.  3319  ; 
of  Babnerino  v.  Ijady  Coupar,  No.  77,  p.  3292 ;  Keirie  v.  Craigengelt,  No,  100, 
3321 ;  Clelands  v.  Qeland,  No.  87,  p.  3305 ;  Stair,  b.  3,  tit.  4,  §  28. 

And,  for  the  same  reason,  the  Court  have  given  a  rigorous  interpretation  of 
shall  be  held  as  going  to  kirk  and  market,  so  as  to  avoid  the  objection  of  deathbed] 
Durie,  7th  July  1629,  Maxwell  v.  Fairlie,  No.  84,  p.  3303 ;  Laird  of  Luss  v.  Cank^ 
No.  89,  p.  3310  ;  Nicol  t?.  Johnston,  No.  88,  p.  3309 ;  A.  S.  29th  February  1692.  Set 
Appendix. 

The  act  1696,  c.  4,  being  correctory  in  its  nature,  and  more  particularly  as  fimitiq| 
the  right  of  the  heir,  the  exceptions  against  which,  even  at  common  law,  are  striedf  i 
interpreted,  must  not  be  extended  beyond  the  strict  letter ;  Blair  v,  the  Magistrsttt 
of  Edinburgh,  voce  Diss  Inceptus.  The  de-[3339l-^ender  therefore,  as  she  pkads 
upon  it,  must  shew  that  its  condition  has  strictly  and  hterally  taken  place,  by  proriaf  ^ 
that  Mr.  Mercer  *'  lived  for  the  space  of  three  score  days  "  after  making  ^e  entai. 
But  this  she  cannot  do ;  for  whether  the  time  he  survived,  be  computed  de  mome 
in  momentumt  or  de  die  in  diem,  it  amounts  only  to  fifty-nine  days  and  three  hours. 

Neither  can  the  maxim  dies  inceptus,  &c,,  aid  the  plea  of  the  defender,  as  it  ap{dttB- 
only  in  favorabUihus  ;  and,  in  this  case,  it  is  not  the  disponee,  but  the  disponer  sol ' 
his  heir  at  law,  who  are  the  pefsoncB  prcedilectcB.    Indeed,  the  maxim  itself  seems  nS&0 
to  be  an  exception,  than  a  general  rule.    It  does  not  apply  to  obligations,  for  tbat 
the  granter  may  perform  during  any  part  of  the  last  day  mentioned  in  his  stipuktioiu 
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§  2,  Inst  de  verb.  Mig, ;  lib.  3,  t.  16  ;  1.  42,  ff,  de  verb,  oblig.  Nor  to  prescription  ; 
Vod,,  %\,adtit,de  diversis  temporal,  prcBScript. ;  1.  6,  ff.  de  Mig.  et  action,  lib.  45, 1. 1 ; 
Voei,  lib.  4,  t.  4,  §  1,  ad»iU.  de  minor.  25,  annis. ;  to  which  the  limitation  of  the  act 
1696  is  extremely  similar,  as,  in  both,  a  right  is  lost  bv  the  lapse  of  a  definite 
period. 

The  cases  too  in  which  the  rule  dies  inceptus,  chiefly  applies,  are  those  where  some 
act  is  to  be  performed  within  a  year  and  day ;  in  which  case,  the  day  is  added  in 
majorem  evidentiam,  that  the  year  itself  is  completed,  and  therefore  the  running  of  any 
part  of  the  day  is  sufficient ;  Mackenzie  Obs.  on  1661,  chap.  62,  1st  Pari.  Charles  II. 
aess.  1 ;  Erskine,  b.  1,  tit.  6,  §  42.  And  in  all  other  instances  where  the  maxim  takes 
place,  there  are  reasons  for  it  which  do  not  apply  to  the  present  question.  Thus, 
if  a  landord  survive  any  part  of  the  day  on  which  his  rents  fall  due,  his  right  to  them 
is  as  complete  as  if  he  had  oatlived  the  whole  ;  because  it  was  lawful  for  his  tenants 
to  have  paid  him  at  any  hour  of  that  day ;  21st  February  1609,  Lord  Merchiston  v, 
his  Brothers,  voce  Term  Leqal  and  Conventional  ;  8th  December  1704,  Paterson 
V.  Smith,  Ibid.  ;  see  also  22d  February  1740,  Executors  of  Mrs.  Leith,  voce  Dies 
Inceptus.  ? 

Indeed,  the  statute  itself,  by  declaring  that  the  granter  must  live  for  threescore 
days  after  granting  the  deed,  excludes  any  interpretation  which  is  to  shorten  the 
tempus  lege  prcBfinitum.  If  the  Legislature  had  declared  it  sufficient  that  the  granter 
should  live  for  the  space  of  one  day  after  making  the  deed,  the  maxim  of  dies  inceptus 
could  not  surely  have  applied  ;  because,  if  it  did,  the  deed  would  be  valid  the  moment 
it  was  executed ;  and,  it  is  equally  contrary  to  the  words  and  spirit  of  the  statute, 
to  render  a  deed  effectual,  where  the  granter  has  only  survived  fifty-nine,  the  law 
requiring  that  he  should  live  for  sixty  days  after  its  execution. 

The  Lords,  after  a  hearing  in  presence,  ordered  memorials.  When  they  were 
advised. 

Two  of  the  Judges  were  of  opinion.  That  in  the  present  state  of  manners,  the  plea 
of  favour  lay  for  the  facultas  testandi ;  and  that,  therefore,  the  defender  was  entitled 
to  plead  the  maxim,  dies  inceptus,  dkc. ;  and  that,  as  the  Legisla-[3340]-ture  had  not 
adjected  a  day  to  Uie  sixty  in  majorem  evidentiamy  it  was  sufficient  to  validate  the 
entail,  that  Mr.  Mercer  had  lived  till  the  commencement  of  the  sixtieth  day. 

A  majority  of  the  Court,  however,  thought  that  the  deed  ought  to  be  reduced. 
It  was  observed,  That  in  this  case  it  would  not  be  necessary  to  enter  upon  the  question, 
Whether  the  plea  of  favour  was  on  the  side  of  the  heir,  or  of  the  disponee  ?  There 
bemg  no  instance  in  our  law,  of  the  maxim  dies  inceptus  taking  place  where  time  is 
computed  by  days.  Its  operation  is  strictly  confined  to  cases  where  time  is  measured 
by  years,  and  even  then  it  has  place  only  in  favorabilibus.  Thus,  in  the  inducim  of 
summonses,  where  time  is  computed  by  days,  it  is  established,  that  either  the  day  of 
citation  or  the  day  of  appearance  must  be  free.  If  the  statute  had  indeed  declared 
the  Ranter's  living  to  the  sixtieth  day  sufficient,  the  defence  might  have  been  good  ; 
but  it  requires,  that  the  granter  shall  live  for  the  space  of  sixty  days  ;  and,  even  count- 
ing the  day  Mr.  Mercer  executed  the  deed,  as  one  day,  he  only  survived  fifty-eight 
more.  So  far,  therefore,  from  its  being  obvious  to  a  plain  understanding,  that  Mr. 
Mercer  lived  sixty  days,  there  is  no  way  to  make  that  out,  but  by  having  recourse  to 
violent  fictions,  contrary  to  acknowledged  facts,  viz.  by  holding  the  deed  to  have  been 
executed  before  it  was  executed,  and  Mr.  Mercer  to  have  survived  his  own  death. 

The  Court,  30th  May  1793,  "  sustained  the  objection  to  the  deed  of  taibsie,  dated 
the  22d  February  1791,  That  the  said  Robert  Mercer  did  not  Uve  sixty  days  after  the 
execution  of  that  deed." 

And,  on  advising  a  reclaiming  petition,  with  answers,  they  adhered. 

Miss  Mercer,  in  the  next  place,  founded  on  a  deed  executed  by  Mr.  Mercer,  on  the 
2l8t  day  of  February ;  and  so  confessedly  not  faUing  tmder  the  law  of  deathbed. 

By  this  deed,  Mr.  Mercer,  in  the  first  place,  gives  the  liferent  of  part  of  the  estate 
of  Lethindy  to  a  natural  son  ;  and,  in  order  to  make  the  grant  effectual,  he  '*  binds 
and  obUges  himself,  and  his  heirs  of  tailzie  and  provision,  &c.,  to  subscribe  and  deliver 
all  writs  and  deeds  requisite,"  &c.  He  then  grants  certain  annuities,  with  which  he 
burdens  his  heirs  of  entail  in  the  following  terms  :  And  I  hereby  bind  and  oblige  me, 
and  my  said  heirs  succeeding  to  me  in  my  said  lands,  to  pay  the  following  persons  the 
free  yearly  annuities  after  mentioned,"  &c. 

Then  follows  this  clause  :  "  And  I  do  hereby  recommend  to  Miss  Catherine  Mercer, 
MOR.  I.  15 
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who  is  the  first  heir  appointed  to  succeed  me,  to  pay  to  Charles  Mercer, 
Sleikleour-house,  the  sum  of  £100  Sterling,  and  that  at  the  first  term  of  Whit 
or  Martinmas  that  shall  happen  next  after  my  death  :  And  further,  as  Jamea  ] 
Ymter  at  East  Hatton,  has  been  for  this  considerable  time  past  employed  in  the  d 
ment  of  my  afiairs,  and  in  carrying  on  my  business,  I  do  hereby  recommend  to  1 
Miss  Catherine  Mer-[3341]'C6^>  ^^^  ^^^  other  heirs  upon  which  my  lands  and  < 
may  devolve,  still  to  continue  him  in  the  management  and  transacting  of  the  1 
of  my  said  lands  and  estate." 

It  appeared  from  the  evidence  of  the  writer,  that  both  this  deed  and  the 
had  been  prepared  in  consequence  of  final  instructions  received  by  him  from  Mr.  II 
on  the  l^h  February ;  and  that  the  drawing  and  executing  them  had  been  hlei 
business  from  that  day  till  their  execution. 

Miss  Mercer  contended.  That  this  deed  afforded  her  a  twofold  defence  againflft  i 
reduction,  and, 

Pleaded ;  1st,  The  entail  of  the  22d  February,  and  this  deed  are  parts  of  the  i 
family-settlement,  just  as  much  as  if  the  contents  of  both  had  been  engroa 
paper.    Now,  in  questions  hke  the  present,  the  date  of  conmiencing  the 
of  one  general  settlement,  whether  contained  in  one  or  in  separate  papers,  is  to  I 
sidered  as  the  date  of  the  whole. 

But,  2dly,  The  deed  of  the  21st  February,  taken  by  itself,  is  sufficient  to  < 
the  reduction ;   because  the  defender  is  there  expressly  declared  Mr.  Mercer's  i 
and  any  solemn  written  declaration  of  the  proprietor's  intention,  though  it  mav  \ 
operate  as  a  direct  conveyance,  is  sufficient  to  create  an  obUgation  upon  hia  hniaj 
law,  to  give  effect  to  it  by  an  after  formal  deed ;  13th  July  1722,  Kennedy  tF.  Aibnd 
voce  Virtual  ;   31st  January  1667,  Henderson  v.  Henderson,  voce  TBSTAHErr. 
Mercer,  however,  in  place  of  leaving  his  intention  to  be  fulfilled  in  this  manner,  < 
it  into  effect  himself,  by  his  entail  of  the  22d  February  ;  and,  as  these  repeated 
show  a  more  deUberate  intention  than  could  appear  from  any  one  deed,  they  i 
greatly  strengthen  that  legal  favour  which  is  always  due  to  the  deeds  of  a 
rationally  disposing  of  his  property,  1.  15,  Cod.  de  test.  (Ub.  6,  t.  23). 

Answered ;   The  deed  of  the  21st  of  February  speaks  of  the  defender  as 
appointed  to  succeed,  and  of  settlements  then  made  \  it  therefore  cannot  apply  ^ 
deed  to  be  afterwards  executed.    But  even  if  it  did  refer  to  the  entail,  the  two  C 
cannot  be  considered  as  fartes  ejtufdem  negotii  ;  as  the  one  is  a  conveyance  ol  a  I 
estate,  and  the  other  merely  a  settlement  of  moveables.    And  if  the  alleged  ' 
hwredis  in  this  last  were  good  for  any  thing.  Miss  Mercer  would  take  the  estate  b  J 
simple,  while,  by  the  deed  of  the  22d,  it  was  conveyed  to  her  under  the  fetters  of  a  i 
entail. 

Granting,  however,  that  the  two  deeds  were  to  be  viewed  as  partes  ejusdem  i 
that  of  the  21st  February  cannot  give  validity  to  the  entail.    It  is  only  in  qu 
of  interpretation,  in  order  to  discover  the  true  import  of  a  deed,  that  it  iB  either  ne 
or  legal  to  consider  other  deeds  relative  to  the  same  matter.    But  the  point  at  i 
is  not  respecting  Mr.  Mercer's  intention,  but  respecting  his  power,  and  the 
the  entail  cannot  be  affected  by  any  relative  deed. 

[3342]  Besides,  were  the  two  deeds  to  be  held  as  the  same  settlement,  it  couU  u^ 
be  regarded  as  complete,  till  the  date  of  the  last  deed,  and  thus,  both  would  fall  naditj 
the  law  of  deathbed. 

2dly,  Heritage  cannot  be  alienated,  unless  by  a  deed  irUer  tnvoSy  and  eont 
dispositive  words.    The  deed  of  the  21st  February  was  granted  by  Mr.  Mercer  i 
causa,  and  the  signification  of  all  which  it  is  supposed  to  contain  in  &vonr  of  i 
Mercer,  being  of  a  testamentary  nature,  is  altogether  ineffectual  for  that  porpMStj 
18th  January  1764,  Burgess  t;.  Stantin,  voce  Foreign.    Besides,  the  clause  in  whitk  A^ 
defender  is  mentioned  as  his  heir,  was  introduced  merely  historically,  and  by  no  i 
eo  intuitu  of  vesting  her  with  that  character,  and  a  reference  of  this  sort  was : 
held  in  our  law  to  be  a  sufficient  institutio  hcsredis. 

Replied  ;  Although  the  entail  was  made  on  deathbed,  yet  the  defender,  as  a  J 
facta,  IS  not  entitled  to  challenge  it  on  that  ground.  Besides,  the  entail  iB  to  becflaH 
sidered  as  a  restriction  of  the  deed  of  the  21st  February ;  and  although  Mr.  Maan 
does  not  there  reserve  any  power  of  making  such  limitations,  yet  he  was  entided  tw 
do  so  in  the  last  hour  of  his  life,  for  the  same  reason  that  a  person  on  deathbed,  id^^\ 
a  deed,  without  a  clause  dispensing  with  the  delivery  more  than  sixty  days  ptevio* 
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to  his  death,  may  deliver  it  validly,  or  make  a  codicil,  dispensing  with  the  deKvery 
at  any  time  before  he  dies. 

After  hearing  counsel  on  this  branch  of  the  cause,  it  was 

Observed  on  the  Bench  ;  The  two  deeds  are  no  doubt  so  far  partes  ejfisdem  negoiiiy 
tiiat  both  were  intended  to  regulate  Mr.  Mercer's  succession  ;  and  if  they  contained 
any  doubtful  clause,  recourse  might  be  had  from  the  one  to  the  other,  to  get  at  his 
intention.  But  this  is  a  question  not  of  will,  but  of  power.  The  deed  of  the  21st 
Pebmary,  therefore,  if  considered  as  referring  to  the  subsequent  entail,  cannot  possibly 
support  it ;  because,  in  that  view,  it  would  form  a  part  of  it,  and  so  must  stand  or  fall 
along  with  it,  bemg  a  mere  relative  deed,  according  to  the  maxim,  Nihil  intdligitur 
actum  dum  guid  supereaaet  agendum. 

The  Court  were  unanimous  in  this  opinion ;  and  a  majority  also  thought  that 
the  clause  of  the  deed  21st  February  was  of  itself  insufficient  to  convey  the  estate, 
both  because  it  was  evidently  not  inserted  eo  intuitu  of  making  a  settlement  upon 
Mise  Mercer,  and  because,  even  supposing  it  had,  the  words,  '^who  is  the  heir  first 
appointed,"  &c.,  would  not  have  been  sufficient  for  that  purpose,  the  principles  of  our 
law  rendering  dispositive  words  essential,  unless  in  the  exercise  of  reserved  faculties. 

The  Court  found,'  That  the  deed  "  executed  by  the  deceased  Robert  Mercer,  of 
date  2Ist  February  1791,  is  not  effectual  to  convey  the  lands  and  other  heritable  sub- 
jects which  belonged  to  Mr.  Mercer,  in  favour  of  the  defenders,  or  any  of  them,  nor 
to  support  the  deed  of  entail  executed  by  him  on  the  22d  of  said  month  of  February." 

Lord  Ordinary,  Alva. — Act.  Lord-Advocate  Dondas,  Rolland,  W.  Bobbrtson, 
Arch.  Campbbix,  Jun.  —  Alt.  Solicitor-Gbnbral  Blair,  M.  Ross,  Tait, 
Hagart. — Clerk,  Mttchelson. 

R.  D.  Fac.  Col.  No.  84,  p.  181 . 

[3343]  *♦*  This  cause  was  appealed  : 

The  House  of  Lords,  March  1,  1796,  ''  Ordered  and  Adjudged,  That  the  appeal 
be  dismissed,  and  the  interlocutors  therein  complained  of,  be  affirmed." 


No.  2.       [7]  Elizabeth  Bisset  %\  George  and  James  Walker.     November  26, 

1799. 

Two  sisters  who  had  purchased  an  heritable  subject  with  their  joint  funds,  and  taken 
the  rights  to  themselves  and  '*  the  longest  liver  of  them  two,  their  heirs  and  assig- 
nees," concurred  in  disponing  it  mortis  causa  away  from  their  heir-at-law.  One 
of  them  was  on  deathbed.  After  the  death  of  the  other,  who  survived  three 
years,  without  challenging  the  joint  settlement,  it  was  found  not  reducible  ex 
capite  lectiy  as  to  the  slmre  of  the  predeceasing  sister. 

EUzabeth  and  Margaret  Bisset,  two  sisters,  purchased  a  house,  offices,  and  garden, 
fpoBft  their  joint  funds,  and  took  the  rights  to  themselves,  and  ''  the  longest  liver  of 
them  two,  their  heirs  and  assignees." 

They  afterwards,  by  a  joint  disposition  mortis  causa,  conveyed  them  to  Qeorge 
and  James  Walker. 

At  this  time  Elizabeth  was  on  deathbed.  Margaret  survived  her  sister  about 
three  years,  and  died  without  serving  heir  to  her. 

After  Margaret's  death,  Elizabeth  Bisset,  the  niece  and  heir-at-law  of  both  sisters, 
brought  a  reduction  of  the  disposition,  on  the  general  grounds  of  fraud,  imbecility, 
and  lesion,  and  also  in  so  far  as  related  to  Elizabeth's  share,  as  being  executed  on 
deathbed. 

After  a  hearing  in  presence,  on  a  proof,  the  Court  (24th  May  1799)  repelled  the 
whole  reasons  of  reduction  as  to  Margaret's  half,  and  ordered  memorials  on  the 
objections  peculiar  to  Elizabeth's. 

In  a  petition  against  this  interlocutor,  the  pursuer  argued  the  whole  cause. 

On  the  question  of  deathbed,  she 
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Pleaded  :  If  the  expression  "  longest  liver  of  them  two,"  had  not  been  ii 
in  the  disposition,  a  conjunct  fee  would  have  been  vested  in  the  sisters,  of  whk^ 
would  have  transmitted  her  own  share  to  her  separate  heirs  ;  Craig,  b.  2,  d.  3,; 
Bankt.  b.  2,  tit.  3,  §  113,  Stair,  b.  2,  tit.  3,  §  42.  The  expression  in  question  n 
denotes,  that  the  survivor  was  to  have  a  total  liferent.  Each  might  have  buni 
or  disposed  of  her  own  half  during  their  joint  lives. 

The  expression  "  their  heirs,"  in  grammatical  construction,  means  heirs  of 
And  as  both  parties  contributed  equally  toward  the  purchase,  and  there  «i 
preference  given  to  the  heirs  of  the  one  above  those  of  the  other  (the  criterion  fix 
bv  lawyers  for  deciding  cases  of  this  kind  ;  Stair,  b.  2,  tit.  3,  §41,  b.  2,  tit  €» 
h\  3,  tit.  5,  §  51 ;  Bankt.  v.  2,  p.  337 ;  Ersk.  b.  3,  tit.  8,  §  36),  both  must  eoi 
equally. 

Supposing  the  fee  of  the  whole  to  have  gone  to  the  survivor,  still  a  aervici 
necessary  to  vest  the  feudal  right  in  her.  She  could  not  in  apparency  gratoiti 
dispone  her  sister's  share,  and  cannot  by  impUcation  be  held  to  have  passed 
the  right  of  challenge  vested  in  her,  and  which  is  now  competent  to  the  pu 
Ersk.  b.  3,  tit.  8,  §  99. 

Answered  :  When  a  right  is  vested  in  two  persons,  and  the  longest  liver  of  ll 
the  survivor  has  not  a  liferent  merely,  but  an  absolute  fee  in  the  whole ;  2^  i 
1627,  Lidderdale,  No.  39,  p.  4247 ;  Diot.  voce  Fiar,  January  1673,  Archibdi 
Ogilvy,  No.  61,  p.  4274.  So  much  is  this  the  case,  that,  though  in  general,  vl 
subject  is  vested  in  a  husband  and  wife,  the  [8]  former  is  sole  fiar,  if  the  expr 
"  longest  liver  "  occur,  the  wife  becomes  fiar  by  survivancy ;  6th  Nov.  1747,  Biddi 
Scott,  No.  10,  p.  4203  ;  and  the  case  is  the  stronger  when  the  subject  belongs  to 
strangers. 

Independently  of  the  expression  "  their  heirs,"  therefore,  an  absolute  fee 
vested  in  Margaret  merely  by  survivancy.     She  came,  then,  to  have  the  same  i 
which  both  had  formerly  ;  and  as  she  did  not  succeed  as  Elizabeth's  heir,  a 
was  not  necessary.     If  the  superior  had  raised  a  declarator  of  non-entry,  he 
have  been  told,  that  the  fee  was  full  in  the  survivor. 

The  meaning  of  the  expression  "'  their  heirs,"  varies  according  to  circuntftun 
In  a  case  like  the  present,  it  means  the  heirs  of  the  longest  liver  ;  Ersk.  b.  3,  tit 
§  35,  22d  July  1739,  Fergusson  v.  Macgeorge,  No.  9,  p.  4202. 

Supposing  Margaret  to  have  succeeded  merely  as  her  sister's  heir,  as  her 
share  is  effectually  conveyed,  it  cannot  be  supposed  that  she  did  not  wi^  Elia^ 
to  go  the  same  way  ;  and  having  lived  three  years  without  challenging  the  dispoc 
her  homologation  in  apparency  excludes  the  plea  of  the  pursuer ;  Ersk.  b.  3,  tit 
§  99, 100 ;  Bankt.  b.  3,  tit.  4,  §  42,  3l8t  July  1666,  Halyburton  v.  Halyburton.  No.' 
p.  5675. 

On  advising  the  petition,  with  answers,  the  case  was  considered  to  be  atteoA 
with  much  nicety.  The  right  of  the  sisters  (it  was  observed)  may  be  comptredi 
that  of  trustees,  or  of  a  corporation,  which  transmits  to  the  survivors  withoat  a  dH 
investiture.    Each  had  an  immediate  fee  in  a  half,  and  an  eventual  one  in  the  vImA 

The  term  "  Their  heirs,"  means  heirs  of  the  survivor. 

Even  if  a  service  had  been  necessary,  the  right  of  challenge  on  deathbed  is  ^ 
eluded  by  homologation  in  apparency. 

The  Lords,  by  a  great  majority  "  adhered  to  the  interlocutor  reclaimed  sg^ 
as  to  Margaret's  share  of  the  subjects  in  question  ;  and  likewise  found,  that,  hjM 
surviving  Elizabeth,  the  fee  of  the  whole  subjects  became  vested  in  Margaret  al 
was  carried  to  the  defenders  by  the  settlement ;  and  therefore  assoilzied  the  defeodaa' 

Lord  Ordinary,   Polkemmet. — Act.   Ja.  Gordon. — Alt.   D.  Monypenny.— Cte 

Gordon. 
D.  D.  Fac.  Col,  No.  144,  p.  S2l 
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No.  4.     [9]  Stephen  Mitchell  v.  Margaret  Watson.    February  3,  1801. 

In  ascertaining  whether  the  granter  of  a  deed  challenged  on  the  head  of  deathbed,  has 
lived  sixty  days,  the  day  of  its  date  is  excluded,  but  the  day  of  the  granter's 
death  is  held  to  be  completed,  if  he  has  survived  any  portion  of  it. 

Hugh  Mitchell  executed  a  disposition  of  part  of  his  heritable  property  in  favour 
of  Margaret  Watson,  on  the  23d  May  1799. 

He  died  on  the  22d  July  following. 

Stephen  Mitchell,  his  heir-at-law,  averred,  that  at  the  date  of  the  disposition, 
Hugh  had  contracted  the  disease  of  which  he  died,  and  never  afterwards  went  to 
kirk  or  market.  He  further  averred,  that  Hugh  executed  the  deed  about  two  o'clock 
afternoon  of  the  23d  May,  and  that  he  died  about  one  o'clock  of  the  22d  July. 

On  these  facts  he  instituted  an  action  of  reduction  of  the  deed  on  the  head  of 
deathbed,  and 

Pleaded:  It  is  settled  by  the  case  10th  December  1793,  Ogilvie  v.  Mercer, 
No.  114,  p.  3836,  that  in  ascertaining  whether  the  granter  of  the  deed  has  survived  its 
execution  for  sixty  days,  the  day  of  its  date  is  not  to  be  counted.  Now,  according 
to  this  mode  of  reckoning,  Hugh  Mitchell  survived  only  fifty- nine  days,  and  a  part  of 
the  sixtieth ;  and  as  the  heir  is  the  persona  jMrcedilecta,  the  defender  cannot  take  the 
advantage  of  the  maxim,  Dies  inceptus  pro  completo  habetur ;  for  that  maxim  has 
place  only  in  favorabUibus, 

Besides,  the  operation  of  the  maxim  is  precluded  by  the  act  1694,  c.  4,  which 
expressly  requires,  that  "  the  person  Hve  for  the  space  of  threescore  days." 

The  Lord  Ordinary  "  assoilzied  the  defender,"  and  his  Lordship  added  the  follow- 
ing note  to  his  judgment. 

"  The  above  interlocutor  is  founded  on  the  admission,  that  the  deceased  died  at 
one  o'clock  afternoon  on  the  sixtieth  day  after  executing  the  deed  under  reduction, 
not  reckoning  the  day  of  its  date,  so  that  I  apprehend  there  is  of  course  room  for  the 
rule.  Dies  inceptus  pro  completo  habetur. 

On  advising  a  reclaiming  petition  against  the  Lord  Ordinary's  judgment,  it  was 

Observed  on  the  Bench  :  The  interlocutor  is  fully  supported  by  the  principles  of 
the  judgment  in  the  case  of  Ogilvie  v,  Mercer,  in  the  House  of  [10]  Lords,  of  which 
an  account  is  given  in  the  Dictionary,  No.  114,  p.  3343,  voce  Deathbed. 

The  Lords  refused  this  petition  ;  and  a  second  on  the  24th  February. 

Lord  Ordinary,  Meadowbank. — Act.  Maxwell  Morison. — Alt.  M*Cormick. 
R.  D,  Fac,  Col,  No.  217,  p.  493. 


No.  6.    [12]  William  Irvine  v.  Crawford  Tait,  Esq.,  W.S.,  and  Others.    June  3, 

1808. 

A  disposition  having  been  executed  on  deathbed,  and  the  heir  having  died  in  minority, 
reduction  at  the  instance  of  the  next  heir  was  sustained. 

On  the  11th  June  1801,  Andrew  Irvine  executed  a  trust-disposition,  or  settlement, 
conveying  his  whole  property  to  William  Irvine,  his  brother,  Crawford  Tait,  Writer 
to  the  Signet,  and  certain  other  trustees,  whom  he  hkewise  named  tutors  and  curators 
to  his  son.  The  objects  of  trust  were,  after  payment  of  his  debts,  1st,  "  For  the  main- 
tenance and  education  of  David  Irvine,  my  only  son,  until  he  shall  arrive  at  the  age  of 
21  years  complet-e  ;  whom  failing,  before  the  age  of  21,  and  having  lawful  issue  of  his 
own  body,  for  payment  to,  or  division  among  them,  such  lawful  children  as  he  shall  so 
leave,  equally  among  them,  share  and  share  alike.  2dlv,  I  hereby  appoint  my  said 
trustees,  so  soon  as  my  said  son  shall  attain  the  age  of  21  years,  to  denude  themselves 
of  this  trust,  and  to  convey  my  whole  heritable  and  moveable  subjects  in  favour  of  my 
said  son,  and  pay  over  what  balance  shall  remain  in  their  hands,  upon  a  legal  and 
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sufficient  discharge  of  their  hail  intromissions  and  management.  But  in  case  my 
son  shall  die  before  attaining  the  age  of  21  years  comfdete,  without  leaviii^  * 
issue  of  his  own  body,  then,  and  in  that  case,  I  hereby  appoint  my  trustees  to 
my  whole  heritable  and  moveable  estate  into  money,  and  to  make  payment 
following  legacies  to  the  persons  under-written,  to  whom  I  leave  and  begin  ijfc 
same,  and  that  as  soon  as  possible  after  the  death  of  my  said  son  as  aforesaid,* 
A  variety  of  legacies  are  then  enumerated,  of  which  several  were  granted  to  the 
and  their  famiUes. 

At  the  time  of  executing  this  deed,  Andrew  Irvine  was  in  bad  healtli ;  and  fae^ 
on  the  25th  Jime  1801,  fourteen  days  after  it  was  subscribed,  without  having 
either  at  kirk  or  market. 

Messrs.  Irvine  and  Tait,  and  the  other  trustees,  accepted  of  the  trust ;  and 
ceeded  in  the  arrangement  of  the  a&irs,  by  selling  certain  subjects,  and  by 
buildings  which  had  been  begun  by  the  truster.    William  Irvine  was  ac^ve 
management ;  and  received  a  pecuniary  remuneration  for  his  trouble. 

[13]  William  Irvine,  the  trustee,  died  on  the  27th  August  1804 ;  and  David 
the  son  of  Andrew,  having  entered  into  the  navy,  died  in  the  month  of  Augost 
in  minority. 

William  Irvine,  the  eldest  son  of  the  deceased  William,  who  now  became  heir- 
of  Andrew,  then  raised  a  process  of  reduction,  on  the  head  of  deathbed,  for  setting 
the  trust-deed  executed  by  his  uncle  Andrew,  and  imder  which  his  &ther  had 
The  trustees  raised  a  process  of  multiplepoinding  and  exoneration ;  and  these 
joined  actions  having  been  advised  by  I/>rd  Meadowbank,  Ordinary,  the  fof 
mterlocutor  was  pronounced  (May  12,  1807) :  '^  Finds,  that  the  possession  of 
Irvine,  under  his  father's  settlement,  being  that  of  a  pupil  or  minor,  did  not  bar 
challenge,  xyi  the  person  who  might  be  heir-at-law  to  him  at  his  death,  of  that 
ment :  Fmds,  that  the  actings  of  William  Irvine  as  a  trustee  under  that 
while  the  succession  had  not  opened  to  himself,  do  not  bar  the  same  challenge,  and 
even  though  the  person  who  brings  it  happened  to  represent  him  (which,  ho' 
is  not  alleged  in  the  present  case  to  be  the  fact),  therefore  repels  the  defences ;  and 
the  reduction,  reduces,  decerns,  and  declares  in  terms  of  the  libel." 

The  cause  came  before  the  Inner-House  by  petition  and  answers. 

The  argument  for  the  trustees.  ! 

1st,  The  deed  having  been  accepted  by  David,  the  immediate  heir,  and  his  toMi 
and  curators,  all  challenge  at  the  instance  of  a  remoter  heir  is  precluded.  j 

The  origin  of  this  branch  of  law  is  lost  in  obscurity  ;  but  from  the  earliest  accooI 
it  conferred  on  the  heir,  alioqui  successurus,  a  right  to  reduce  any  deeds  affecting  hentug 
executed  by  his  predecessor  on  deathbed,  and  to  his  prejudice.  This  right,  howmi| 
mi^ht  be  renounced,  either  by  consenting  to  the  deed  at  the  time  of  its  execution,  or  lj| 
ratification  after  the  granter's  death.  ' 

At  one  time  it  was  even  doubted  whether,  where  the  immediate  heir  had 
without  either  approbating  or  reprobating  the  deed,  challenge  was  competent 
remoter  heir.     But  such  right  was  at  last  acknowledged,  21st  January  1668,  Schssj 
No.  15,  p.  3196  ;  16th  July  1672,  Gray,  No.  16,  p.  3196. 

It  was  then  agitated  whether  the  ground  of  challenge,  competent  to  the  remoli^ 
heir,  arose  from  the  injur}'  done  to  himself,  or  whether  he  must  plead  in  right  otM 
immediate  heir,  against  whom  it  was  necessar}'  to  shew  that  lesion  had  been  cotti 
mitted ;  and  the  Court  at  one  time  sanctioned  the  principle  that  *'  the  exoepticA  4 
deathbed  was  competent  to  remoter  heirs,  though  the  deed  was  not  in  prejudice  of  ftt 
immediate  heir  apparent.'*    Kennedy  t\  Arbuthnot,  13th  July  1722,  No.  17,  p.  3198^ 

But  by  a  series  of  decisions,  the  Court  have  departed  from  this  principle,  lol 
required  that  lesion  to  the  immediate  heir  shall  be  established  to  found  a  Q4]  redncte; 
at  the  instance  of  a  remoter  heir,  13th  February  1739,  Craigs,  No.  18,  p.  3JS>i 
November  1738,  Irving,  No.  4,  p.  3180.  | 

In  the  present  instance,  David  the  immediate  heir,  so  far  from  being  injured 
derived  material  benefit  from  the  deed  challenged.  It  left  him  the  entire  dispo6il«( 
the  property,  as  soon  as  the  law  authorised  him  to  exercise  such  power, — it  saved  Ua 
from  the  expense  of  a  judicial  nomination  of  tutors  and  curators ;  and  enabled  tki 
trustees  to  take  those  measures  for  the  beneficial  arrangement  of  his  property,  iHritk 
could  not  otherwise  have  been  without  considerable  expense. 

The  deed  being  thus  beneficial  to  the  pupil,  the  trustees  were  entitled  in  his  &«a< 
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to  homologate,  and  act  under  it.  Such  ratification  being  a  beneficial  act  of  administra- 
tion, is  as  binding  in  law  as  if  it  had  been  done  by  a  person  of  full  age.  Such  a  pro- 
ceeding  does  not  amount  to  a  settlement  or  alienation  of  heritage,  to  which  a  minor  is 
incompetent,  but  is  an  useful  act  of  administration  which  must  validly  infer  its  legal 
confle(]uences.  The  trustees  were  bound  to  adopt  the  alternative  of  repudiation 
or  ratification,  and  at  the  same  time  to  consult  most  effectually  the  interest  of  the 
pupiL 

It  is  impossible,  therefore,  to  establish  that  lesion  has  been  committed  against  the 
pupil,  the  immediate  heir,  by  the  deed  challenged  ;  and  the  ratification  of  the  deed,  and 
poflsession  imder  it,  now  preclude  challenge.  For  it  has  been  determined,  by  the  most 
recent  decisions  on  the  subject,  '*  That  the  institutes  in  the  disposition  quarrelled,  who 
were  nearest  heirs  at  the  time,  having  attained  possession,  the  same  is  not  reducible  at 
the  instance  of  a  remoter  heir,"  18th  November  1740,  Hedderwick,  No.  5,  p.  3180. 

2d,  William  the  trustee,  the  father  of  the  pursuer,  and  the  uncle  of  the  minor, 
homologated  the  trust-deed.  This  Wilham,  next  to  the  minor,  was  alioqui  successurus  ; 
and  his  acceptance,  joined  to  that  of  the  minor,  must  remove  all  ground  of  challenge. 
If  William,  the  uncle,  had  survived  the  minor,  challenge  would  have  been  incompetent 
to  him,  for  he  could  not  have  approbated  the  deed,  so  far  as  the  nephew  was  con- 
cerned, and  reprobated  it  so  far  as  it  contained  the  substitution.  The  one  provision 
was  as  illegal  as  the  other  ;  and  both  must  have  fallen  or  none.  To  have  sustained 
reduction  at  his  instance  would  have  been  to  reduce  all  those  dispositions  and  sales  of 
the  heritable  property  which  himself  had  authorised  and  subscribed.  It  is  no  answer 
to  say,  that  he  had  no  interest,  in  respect  the  succession  had  not  opened  to  him.  His 
situation  is  the  same  as  that  of  a  remoter  heir  of  entail,  who  may  challenge  contra- 
vention ;  and  there  exists  for  this  right  the  same  necessity.  To  wait  till  the  succession 
devolved,  would  be  to  allow  the  period  to  elapse  during  which  alone  the  necessary 
facts  could  be  proved ;  viz.  that  the  granter,  at  the  date  of  the  deed,  laboured  under  the 
disease  of  which  he  died,  and  did  not  walk  unsupported  to  Idrk  and  market. 

Argument  for  pursuers. 

That  the  minor  could  not  himself  homologate  the  settlement  challenged,  is  indis- 
putable, because  "  a  pupil  has  no  person  in  the  legal  sense  of  the  word  ;  [16]  he  is 
incapable  of  acting  or  even  of  consenting."    Erskine,  lib.  1,  tit.  7,  §  14. 

Farther,  the  possession  of  the  trustees  cannot,  in  law,  be  held  to  be  that  of  the 
minor,  because  they  had  a  distinct  personal  interest  to  support  the  deed,  in  as  much 
as,  considerable  legacies  were  eventually  to  arise  to  them  under  it.  Besides  they  did 
not  take  those  measures,  by  making  up  tutorial  and  curatorial  inventories,  to  invest 
themselves  with  the  character  of  tutors  and  curators,  which  alone  could  identify  them 
with  their  pupil,  and  render  their  actings  his.  They  acted  merely  as  trustees,  in  which 
character  they  had  an  interest  distinct  from  that  of  their  pupil.  But  it  was  ultra 
vires  of  the  trustees  to  homologate  the  settlement,  for  such  a  proceeding  amounts  to 
alienation  of  heritage.  Accordingly,  if  an  heir  ratify  a  deathbed  deed,  his  cieditois 
are  entitled  to  set  it  aside  under  the  act  1621,  on  the  principle,  that  ratification  is 
equivalent  to  a  conveyance.     Bank.  lib.  3,  tit.  4,  §  44. 

Such  being  in  law  the  nature  and  amount  of  ratification,  it  was  incompetent  to 
the  trustees,  because  they  cannot  authorise  the  alienation  of  a  minor's  heritage. 
Brskine,  Ub.  1,  tit.  7,  §  33, 8th  March  1797,  Cunninghame,  No.  80,  p.  8966. 

Even  the  possession  of  a  wife  along  with  her  husband,  does  not  infer  homologa- 
tion or  consent  on  her  part  in  such  a  case  ;  16th  July  1672,  Gray,  No.  16,  p.  3196. 

So  likewise  in  the  case  of  a  minor  or  infant.  Deathbed,  Sect.  13,  Bank.  lib.  3, 
tit.  4,  §  45. 

In  contemplation  of  law,  the  minor  suffered  lesion  by  the  deed  challenged ;  1st, 
From  the  substitution  of  stranger  heirs,  in  case  he  died  in  minority  and  without 
issue  ;  and,  2d,  From  the  distribution  of  the  property  among  his  children,  in  case  of 
his  dying  in  minority  and  leaving  issue.  In  one  event,  his  lawful  heirs  were  altogether 
excluded ;  and,  in  the  other,  their  interest  was  injured  by  a  division  of  the  estate 
different  from  that  which  the  law  would  have  declared.  Accordingly,  such  lesion 
has  been  recognized  in  law.    Deathbed,  Sect.  2. 

Sir  Oeorge  Mackenzie  (Treatise  on  Tailzies)  likewise  doubts  whether  a  minor 
can,  with  consent  of  his  curators,  make  a  tailzie,  '*  in  respect  that  a  minor  may  be 
justly  said  to  be  lesed,  in  that  he  wrongs  his  family  and  nearest  relations." 

That  lesion  against  the  immediate  heir  is  not  required  to  entitle  the  remoter  to 
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reduce,  and  that  the  latter  pursues  on  the  injury  done  to  himself,  may  be  cos 
to  be  determined.    Erskine,  b.  3,  tit.  8,  §  99 ;  Bank.  b.  4,  tit.  4,  §  34. 

And  there  are  several  decisions  in  support  of  this  opinion.    Dbathbsd, 
13th  July  1722,  Kennedy,  No.  17,  p.  3198. 

In  the  last  place,  nothing  has  been  done  by  William  Irvine  to  preclude  the  pi 
He  acted  as  trustee  under  the  settlement,  and  not  frivato  nomine ;  and,  ther 
that  which  is  essential  to  homologation  is  wanting,  viz.  intention  and  consent. 

[16]  But  into  his  intention  it  is  unnecessary  to  inquire,  because,  till  the  deatkl 
the  immediate  heir,  any  challenge  at  his  instance  was  incompetent ;  and  t&ere  f 
to  be  found  an  instance  in  which  such  a  challenge  has  either  been  made  or  i 
Till  the  death  of  the  immediate  heir,  he  has  no  interest ;  he  has  only  a  precarious  t 
defeasible  right,  a  eyes  successionis,  on  which  he  was  not  entitled  to  pursue.    An  J 
of  entail  is  in  a  different  situation  ;  and  has  a  jus  crediti  in  the  estate,  which  cut 
him  to  challenge  every  act  which  interferes  with  his  right.    The  pursuer,  hon 
does  not  in  any  shape  represent  William  the  trustee. 

The  Court  agreed  in  opinion  with  the  Lord  Ordinary.    It  was  observed, 
homologation  cannot  be  inferred  against  a  minor,  even  where  actinff  with  ooa 
of  his  tutors  and  curators  ;  and  in  the  present  case,  the  introduction  of  strangers  I 
the  succession  was  lesion,  of  which  the  heir  was  entitled  to  complain  ;  neitiier  T* ' 
acceptance  of  the  trust,  and  the  proceedings  under  it  by  William  the  trustee, 
him.    Homologation  implies  a  right  to  challenge ;  and  till  the  death  of  the  f 
heir,  the  remoter  was  not  entitled  to  pursue. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary ;  and  upon 
another  petition  and  answers,  adhered  (3d  June  1808). 

Lord    Ordinary,   Meadowbank. — Act.    Tho.    W.    Baird. — Alt.    Alex.    Ik\ 
Agents,  Ja.  Gbeio,  W.S.,  and  Will  Callendar. — Clerk,  8. 

J.TF. J'ac.  C(rf.  No.  48,  p.  178. 

No.  3.  [3346]  Adamsons  v.  Lord  Balmerino.    June  26, 1662. 

An  annualrent  being  payable  out  of  two  tenements,  which  came  afterwards  i 
the  hands  of  two  different  singular  successors,  it  was  found,  that  tiie  anni 
renter  might  uplift  the  whole  out  of  any  one  of  the  tenements,  assigning  agaM 
the  other  for  relief. 

Adamsons  being  infeft  in  an  old  annualrent  out  of  two  tenements  in  Leith,  i 
having  thereupon  obtained  decreet  of  poinding  the  ground  in  anno  1661,  [3347]  ^ 
insisting  for  poinding  one  of  the  tenant  s  goods,  now  belonging  to  the  Lord  BalmeiiiM^ ; 
for  the  whole  annualrent,  Balmerino  suspends,  on  these  reasons,  Imo,  The  heiitflri 
against  whom  the  decreet  of  poinding  was  obtained,  and  all  his  tenants,  were  dead; 
and  therefore  it  can  receive  no  summar  execution  against  the  present  heritor  and  Ui 
tenants,  but  there  must  be  a  new  decreet  against  them.  2do,  JBalmerino  hath  peace* 
ably  possessed  this  tenement  20  or  30  years,  and  thereby  hath  the  benefit  of  a  po6Mi> 
sory  judgment,  by  which  his  infeftment  cannot  be  questioned  without  reduction  viA 
declarator.  3tio,  The  English  possessed  this  tenement  several  years  by  the  pubb 
calamity  of  war  ;  and  therefore  there  must  be  deduction  of  these  years  annualrenti^ 
as  is  frequently  done  in  feu-duties.  4to,  The  two  tenements  being  now  in  the  haodi 
of  different  singular  successors,  Balmerino's  tenement  can  only  be  poinded  for  a  part 
of  the  annualrent.  The  pursuer  answered.  That  poindinc  of  the  ^iind  is  adk 
realis,  chiefly  against  the  ground  ;  and  therefore,  during  the  obtainer's  kfe,  it  is  vahed, 
not  only  against  the  ground,  while  it  belonged  to  these  heritors  and  possessors,  bot 
against  the  same  in  whosoever  hands  it  be,  that  the  moveable  goods  therein,  or  the 
ground  right  thereof,  may  be  apprised.  To  the  2d,  Annualrents  are  debUa  funiit 
and  a  possessory  judgment  takes  neither  place  for  them,  nor  against  them.  To  tke 
3d,  Though  in  some  cases,  feu-duties  cease  by  devastation,  that  was  never  extended 
to  annualrents,  .due  for  the  profit  of  a  stock  of  money.  To  the  4th,  The  annualient 
being  out  of  two  tenements  promiscuously,  the  annualrenter  may  distress  any  part 
for  the  whole,  in  whoseover  hands  the  tenement  may  be. 
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The  Lords  repelled  all  these  defences,  but  superseded  execution  for  one-half  of 
the  annualrent  for  a  time ;  and  ordained  the  suspender  to  give  commission  to  Bat> 
merino  to  put  the  decreet  in  execution  against  the  other  tenements  for  its  proportion, 
for  his  reUef,  medio  tempore.  Fol.  Die,  v.  1,  p.  221.    Staity  v.  1,  p.  114. 


No.  6.     [3350]  Lord  Balmerino  v,  Hamilton  of  Little  Preston.    June  22,  1671. 
Found  in  conformity  with  No.  1,  p.  3345. 
Wishart  in  Leith  did  grant  infeftment  of  an  annualrent  of  £40  yearly,  out 


of  two  tenements  in  Leith,  in  any  part  of  them  ;  which  annualrent  by  progress  be- 
longed to  Mr.  John  Adamson,  and  after  the  constitution  of  the  annualrent,  the  two 
tenements  were  transmitted  to  different  proprietors,  and  now  the  one  belongs  to  the 
Lord  Balmerino,  and  the  other  to  Hamilton  of  Little  Preston  ;  the  annualrenter  did 
only  insist  against  Balmerino's  tenement,  and  upon  an  old  decreet  of  poinding  of  the 
ground  of  that  tenement,  hath  continued  in  possession,  and  distressed  Balmerino ; 
who  having  suspended  on  this  ground,  that  the  annualrent  being  out  of  two  tene- 
ments, whereof  he  had  but  the  one,  he  could  be  only  liable  but  for  the  one  half. 

The  Lords  found  that  the  annualrenter  might  distress  any  of  the  tenements  for 
the  whole,  but  reserved  to  Balmerino  his  rehef  as  accords. 

Whereupon  Balmerino  now  pursues  Little  Preston  to  repay  him  the  half  of  the 
annualrent,  for  which  he  was  distressed,  becatise  he  having  paid,  did  libe-[3361]'fate 
Little  Preston  of  the  annualrent  which  affected  both  tenements,  they  being  now  in 
different  heritors'  hands,  behoved  to  infer  a  proportional  relief,  as  is  ordinary  in  all 
annualrents,  constitute  upon  any  barony  or  tenement  which  thereafter  comes  to  be 
divided.  The  defender  alleged  absolvitor,  because  he  had  bruiked  his  tenement 
much  more  than  40  years  before  this  pursuit,  free  of  any  such  annualrent ;  and  there- 
fore had  prescribed  the  freedom  thereof.  The  pursuer  answered,  that  prescription 
was  hindered  by  the  annualrenter's  possession,  in  getting  his  annualrent,  which 
though  it  had  been  but  by  a  personal  obhgement,  it  would  have  preserved  his  right  entire 
to  all  effects  in  the  same  manner,  as  payment  by  a  principal  debtor  hinders  the 
cautioner's  bond  to  prescribe,  though  he  were  free  thereof  for  40  years.  It  was 
answered,  that  albeit  there  might  be  ground  for  the  reply,  where  the  annualrent  is 
constitute  out  of  one  barony  or  tenement,  whereon  infeftment  may  reach  the  whole, 
yet  it  cannot  hold  in  this  case,  where  the  annualrent  is  constitute  upon  two  distinct 
tenements  ;  and  where  there  behoved  sasine  to  be  taken  upon  both  of  them,  and  if 
omitted  upon  one,  that  would  be  free. 

The  Lords  found  that  payment  of  the  annualrent  out  of  any  of  the  tenements, 
saved  prescription  as  to  both.    See  Pbescbiftion. 

FoL.  Die.  v.  1,  p.  221.    Stair,  v.  1,  p.  738. 


No.  22.  [3367]  Scotland  t;.  Baibdneb.    January  3,  1696w 

A  person  had  an  infeftment  affecting  a  whole  subject.  A  liferentrix  had  an  infeft- 
ment affecting  the  half,  but  posterior.  The  first  had  also  an  assignation,  but 
posterior  to  the  liferenter's  right.  In  these  circumstances,  he  was  not  bound  to 
assign  in  prejudice  of  his  adjudication. 

Philiphaugh  reported  Mr.  William  Scotland,  the  chancellor's  chaplain,  against 
Thomas  Bairdner  of  Cultmilne.  The  pursuer,  as  assignee  by  a  liferentrix,  convenes 
this  defender  for  his  possession  of  the  Hferented  lands  ;  who  alleges,  he  has  right  to 
two  infeftments  of  annualrent,  which  being  preferable  to  the  widow,  exhaust  the 
subject.  Objected,  These  annualrents  were  imiversal  over  the  whole  ;  whereas  the 
widow's  liferent  was  only  out  of  a  half  ;  and  the  other  being  sufficient  to  pay  it,  they 
MOR.  I.  15* 
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ought  to  restrict  thereto,  at  least  to  assign  [3368]  ^^e  relict  to  the  other  half  i 
nemo  debet  lUi  jure  suo  in  OBmvlationem  alterius.    Answered,  In  all  infeftmenlaj 
annualrent,  unaquceque  gleba  servity  and  the  creditor  may  distress  any  part  of  i 
tenement  wherein  he  stands  infeft ;  yet  he  acknowledges  this  is  not  to  be  used  ^ 
rigour  and  judaically,  and  that  the  Lords,  in  such  a  case,  would  ordain  the  an 
renter  to  assign  where  he  has  no  prejudice.     But  if  he  have  another  right  uponl 
rest,  law  will  not  obHge  him  to  assign  to  the  prejudice  of  his  separate  right ;  and  i' 
defender  has  right  to  an  adjudication  on  the  other  half  of  these  lands,  and  which  I 
posterior  to  her  liferent  infeftment,  it  would  wrong  his  own  right  to  cause  him  i 
and  involve  him  in  a  plea.    Rephed,  If  both  the  debts  were  originally  his  own, 
might,  in  that  case,  protect,  cover  and  defend  his  lamer  right,  by  extending  the  | 
ferable  one  over  the  whole  subject ;  but  if  he  has  acquired  and  purchased  in 
which  of  themselves  are  not  preferable,  it  should  be  in  the  power  of  a  creditor,  i 
rate,  by  an  unlawful  gratification,  to  prefer  one  creditor  to  another,  who  would  i 
wise  be  clearly  preferable  to  him,  conform  to  the  brocard,  si  vinco  vincenUm  Um^i 
vincOy  as  was  determined  in  the  competition  among  the  creditors  of  Lanton  *  i 
Nicolfion.f    The  Lords  thought,  if  he  acquired  in  any  such  right  less  piefezable  ] 
litem  molam,  after  a  citation  in  the  multiplepoinding,  or  after  the  competition 
started,  he  might  be  repute  in  mala  fide  to  make  use  of  such  a  right,  to  imp 
assigning  to  the  hferentrix  ;  but,  if  he  had  got  it  before,  there  was  no  law 
him  to  do  the  same,  and  to  cover  it  by  his  better  right ;  and  therefore  the  Lords  ^ 
not  decern  him  to  assign  the  relict  against  the  other  half  in  prejudice  of  his  adjn 
cation.     Then  it  was  contended  for  the  relict,  That  her  liferent  was  not  out  oii 
precise  and  definitive  half,  but  was  general,  unius  dimidietalis  terrarum  el  moUndim 
and  so  not  being  restricted  to  an  east  or  west  half,  but  to  an  half  pro  indiviso  over  i 
whole,  and  the  one  half  being  able  to  pay  this  defender  the  preferable  annnalres 
she  may,  without  any  assignation,  recur  upon  the  other  half ;    in  which  case, 
cannot  obtrude  his  adjudication  against  her,  in  regard  it  is  long  posterior  to  her  i   ' 
The  Lords  thought  this  a  relevant  ground  to  prefer  her  to  the  superplus  rent  after  1 
annualrents  were  first  paid,  if  her  infeftment  run  in  these  indefinite  terms. 

Fd.  Die.  V.  1,  p.  223.     Fountainhall,  v.  1,  p.  6%. 


No.  25.    [337]  ]  Jean  Pitcairn,  Relict  of  Mr.  John  Ainsworth,  Merchant  in  Bdiii- 
burgh  V.  Thomas  Haliday,  Bailie  of  Selkirk.    December  21, 1710. 

The  Lords  found,  where  a  posterior  creditor  pays  a  prior  out  of  his  own  money,  Aea 
he  ought  to  assign  simply  ;  but  if  he  has  left  him  only  to  get  his  payment  out  of 
the  debtor's  means,  he  is  not  obliged  to  assign,  except  with  a  quaEty  and  resemh 
tion  that  it  should  not  prejudice  his  other  debts  and  rights,  though  posterior  tej 
those  of  the  party  craving  the  assignation. 

In  the  poinding  of  the  ground  at  the  instance  of  Jean  Pitcairn,  as  having  zi^ 
to  an  infeftment  of  annualrent  effeiring  to  1000  merks  of  principal,  granted  by  JsmCi 
Mitchelhill  in  his  lands  of  Kingscroft,  dated  and  registered  in  the  year  1704 ;  Thomas 
HaUday,  who  had  an  infeftment  of  annualrent  out  of  the  same  lands  in  anno  17(ttt 
and  also  out  of  James  Mitchelhill's  burrow-lands  in  Selkirk  in  the  year  1700,  for  tkft 
principal  sum  of  £1280,  and  another  infeftment  of  annualrent  out  of  the  foresaid  landl 
of  Kingscroft,  and  burrow-lands  in  the  year  1707,  for  the  accumulate  sum  of  £2000 
compeared  and  claimed  the  whole  annualrent  of  his  £1280  out  of  the  lands  of  Kings- 
croft, by  virtue  of  his  first  and  preferable  infeftment. 

Alleged  for  Jean  Pitcairn  :  Seeing  Haliday  stands  infeft  both  in  the  Kingscroft 
and  burrow-lands,  if  he  takes  his  whole  annualrent  out  of  Kingscroft,  he  [3372]  ^^ 
assign  her  to  his  infeftment  out  of  the  burrow-lands,  to  the  end  she  may  get  paying 
of  her  aimualrent. 

RepUed  for  Thomas  HaUday :   Seeing  he  hath  another  infeftment  furth  of  boA 

*  No.  94,  p.  2877,  t  No.  92,  p.  2876. 
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lands  for  the  accumulate  sum  of  £2000  posterior  to  Pitcaim's  infeftment  in  Kingscroft, 
he  may  take  his  first  infeftment  subservient  to  the  other,  and  cannot  be  obliged  to 
ajssign  it  to  her  to  affect  the  burrow-lauds  till  he  get  payment  of  both.  For  albeit  a 
preferable  creditor  who  having  right  to  poind  the  ground  of  several  lands  for  one  and 
the  same  annualrent,  maliciously,  without  any  benefit  arising  to  himself,  exacts  the 
whole  out  of  one,  to  the  prejudice  of  a  posterior  creditor  infeft  therein,  may  be  or- 
dained to  assign  the  posterior  creditor  to  his  right  upon  the  rest,  in  so  far  as  may 
extend  to  the  proportion  of  annualrent  that  fell  to  be  taken  furth  thereof,  had  he 
poinded  all  equally ;  cum  jtis  civile  non  indulgeat  malitiis ;  yet  when  a  person  can 
shew  any  prejudice  he  may  sustain  by  doing  such  a  neighbourly  office,  he  may  very 
well  say,  Egomet  tnihi  proonmus,  charity  begins  at  home,  and  he  cannot  be  obliged  to 
assign  to  his  own  loss,  Nemini  tnim  fraudem  facit,  qui  jure  sua  tditur,  I.  55,  ff.  de  Reg. 
Jut.  And  it  was  so  decided  in  a  parallel  case,  11th  February  1676,  Bruce  comira 
MitcheU,  No.  19,  p.  3365. 

DupUed  for  Jean  Pitcairn :  One  is  not  indeed  obliged  to  assign  a  prior  personal 
right,  in  prejudice  of  a  posterior  competent  to  him  ;  there  being  no  record  of  personal 
rights  to  certiorate  creditors  thereof ;  but  since  the  real  burdens  upon  heritage  are 
patent  upon  record,  a  person  having  an  universal  infeftment  cannot  hcna  fde  acquire 
any  new  right  in  prejudice  of  an  anterior  particular  infeftment  competent  to  another, 
and  therefore  if  he  draw  his  payment  by  virtue  of  the  transcendent  infeftment  out  of 
the  particular  subject  affected  by  that  other,  in  CBmulationem  vicini,  he  must  assign  to 
the  party  so  excluded.  Otherwise,  a  debtor  granting  a  general  infeftment  to  one 
creditor,  would  be  obliged  to  grant  general  infeftments  to  all :  whereas  law  hath 
rather  encouraged  the  taking  special  rights,  and  therefore  introduced  special  adjudi- 
cations of  lands  equivalent  to  the  sums. 

The  Lords  were  all  clear  that  an  annualrenter  might  take  his  payment  out  of  any 
tenement  in  which  he  hath  got  infeftment  from  the  debtor,  and  that  if  he  get  payment 
out  of  the  debtor's  effects,  it  extinguisheth  the  security ;  so  as  it  cannot  be  assigned 
to  another  creditor.  But  found,  That  if  Haliday  receive  payment  from  Pitcairn  out 
of  her  own  means,  he  is  obliged  to  assign  to  Pitcairn  for  a  proportionable  relief,  with 
this  quality.  That  the  same  should  not  be  made  use  of  against  Haliday's  other  in- 
feftment.  '  Fol.  Die.  V.  1,  p.  223.    Forbes,  p.  458. 


No.  27.     [3376]  Brigadier  Preston  v.  Colonel  Erskine.    February  22, 1715. 
Creditors  not  bound  to  assign,  when  to  their  own  prejudice. 

Brigadier  Preston,  purchaser  of  the  estate  of  Valleyiield,  at  a  roup,  gave  in  a  petition 
to  the  Lords,  representing,  that  he  was  preferable  creditor,  or  had  paid  the  whole 
price  to  the  preferable  creditors  ;  and  therefore  craving  up  his  bond,  conform  to  the 
6th  act,  Parliament  1695. 

The  Brigadier  gave  in  a  scheme  of  the  decreet  of  preference,  and  of  the  rights 
acquired  by  him  to  the  debts  preferred,  whereby  it  did  appear,  that  some  debts  pre- 
ferred, to  which  the  Brigadier  had  right,  were  preferable  over  the  whole  estate  of 
Vallejrfield.  Other  rights,  which  the  Brigadier  had  also  purchased,  were  preferable 
upon  particular  parts  of  the  said  estate,  but  did  not  affect  the  whole  or  any  other  part. 
Ajid  tie  Brigadier,  in  the  scheme  of  the  payment  of  the  price,  did  pretend  to  exhaust 
the  value  of  the  particular  lands  of  Valleyiield,  with  those  rights  that  were  found 
preferable  over  the  whole  estate. 

Colonel  Erskine  objected,  and  alleged,  That  these  debts  that  were  preferable  upon 
the  whole  estate  ought  to  be  taken  off  the  whole  head  of  the  price,  whereby  the  value 
of  every  particular  part  of  the  estate  would  be  diminished  proportionally ;  which 
was  just  in  itself,  and  whereby  Colonel  Erskine  would  get  a  share  of  the  price,  and  other- 
wise would  be  wholly  excluded  ;  because,  by  the  Brigadier's  scheme,  he  pretends 
to  exhaust  the  value  of  the  lands  of  Valleyiield  entirely,  by  the  sovereign  rights  that 
go  over  the  whole  estate,  and  leaves  no  fund  to  the  Colonel,  whose  diligence  affects 
the  lands  of  Valleyfield.  And  again  the  Brigadier  pretends  to  exhaust  the  price  of  the 
other  parcels  of  the  estate,  by  virtue  of  the  preferable  debts  upon  these  particular 
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parts  to  which  he  has  right,  and  which  parcels  are  not  affected  with  Colonel 
debts,  whereby  the  Brigadier  gets  payment  of  all,  and  the  Colonel  wholly  exc 
whereas  creditors,  by  sovereign  rights  over  all,  affecting  any  particular  part 
stand  affected  with  other  less  preferable  diligences,  the  posterior  creditors  are  ei 
to  obtain  assignations  to  such  sovereign  rights,  that  they  may  recover  ont  of « 
part  of  the  estate  what  they  lose  in  another. 

It  was  answered  for  the  Brigadier ;   That  every  creditor  is  allowed  to  maks  ( 
best  use  he  can  of  his  debts  and  diUgences  for  obtaining  his  pajrment,  providing  i 
without  emulation  of  his  cO-creditor  ;   and  therefore  it  is,  that  a  creditor,  hav" 
sovereign  right  over  all,  cannot  in  (Bmulationem  burden  any  part,  to  the 
of  a  creditor  who  has  a  particular  interest  in  that  part,  if  the  posterior  creditor  f 
willing  to  purge  and  take  an  assignation  to  the  debt ;  but,  if  the  preferable  ctedT 
upon  the  whole  subject  have  also  other  rights  upon  parts  of  it,  he  will  not  be  obE 
to  assign  in  his  own  prejudice,  but  with  a  quaUty  that  his  assignation  shall  nof 
made  use  of  to  affect  the  separate  subject  upon  which  he  hath  other  rights  ;  lor  \ 
would  be  directly  to  assign  against  himself.    And  that  is  directly  the  Brigadier's  t 
for,  by  some  rights  and  diligences,  he  is  preferable  upon  the  whole  subject ;  and  < 
rights  of  his  [3377]  do  only  affect  particular  parts.     If  he  should  take  the  valne  o 
sovereign  rights  of  the  whole  head,  there  would  not  remain  a  fund  sufficient  to  [ 
his  other  debts  affecting  parts  of  the  estate  only.    Whereas,  by  taking  the  value  \ 
his  sovereign  right  out  of  such  parts  as  are  not  affected  by  his  debts,  he  operates  I 
own  payment  of  all,  as  far  as  the  price  goes.    And  if,  by  that  method,  the  Colonel  oo 
to  be  excluded,  the  Brigadier  is  sorry  the  fund  falls  short.     But  it  is  his  right  to  \ 
his  preference  to  the  best  advantage. 

"  The  Lords  found  the  Brigadier  might  eachaust  the  price  of  any  part  of  the  < 
by  his  sovereign  rights  affecting  the  whole ;  and  that  he  might  make  the  best  i 
he  could  of  his  rights,  providing  the  same  were  not  acquired  or  made  use  of  in  €em% 
tionem  of  the  Colonel."  Fol,  Die,  v.  1,  p.  223.     Dalrym^e,  No.  140,  p.  1^ 


No.  28.     [3378]  Sir  William  Menzies  v.  Sir  John  Clerk.    July  25,  1716. 

A  preferable  creditor  can  do  no  arbitrary  deed  to  prefer  one  secondary  creditor  td 

another. 

A  disposition  being  granted  by  James  Clerk,  to  his  brother  Sir  John,  of  his  laods 
of  Wrights-houses,  but  qualified  with  a  back-bond,  obliging  him  to  denude  in  favomi 
of  the  cedent,  so  soon  as  he  should  reUeve  him  of  some  debts,  all  mentioned  in  the  bond 
in  which  he  already  stood  engaged  for  him,  and  pay  him  such  sums  of  money  as  hs 
should  happen  to  be  resting  to  him  thereafter,  or  for  which  he  should  be  enga^ 
Some  years  thereafter.  Sir  John  gets  also  an  heritable  bond  for  security  of  the  saiu 
sums  mentioned  in  the  back-bond,  and  some  others  he  then  was  engag^  in  for  bim ; 
and  grants  another  back-bond,  with  a  clause  of  reversion  much  of  the  tenor  of  the 
former,  either  of  which  rights  he  was  to  be  at  liberty  to  make  use  of  as  he  thought  fit, 
and  then  gets  himself  infeft  upon  both  securities  in  one  day.  After  granting  of  whicb 
rights,  but  before  infeftment  thereon,  James  Clerk  became  debtor  to  Sir  William 
Menzies,  whereupon  he  adjudged  not  only  the  lands,  but  the  said  back-bond  and 
reversion  competent  to  the  common  debtor,  and  stands  infeft,  but  posterior  to  Sir 
John's  infeftment ;  and  the  Lords,  in  a  competition,  having  ordained  Sir  John  to 
denude  in  favours  of  Sir  William  upon  his  purging  the  above  debts,  and  paying  i 
certain  sum  in  name  of  expenses,  and  Sir  John  having  acquired  some  other  debts 
after  Sir  William's  adjudication,  this  question  came  under  debate.  Viz.  Whether  Sff 
William  should  be  obliged  also  to  pay  these  latter  debts  (whereupon  adjadieatioa 
had  also  followed),  before  Sir  John  were  obliged  to  denude  1 

And  here  it  was  alleged  for  Sir  John  Clerk ;  Imo,  That  the  foresaid  clause  (all 
other  sums  which  James  Clerk  should  be  resting  to  him  thereafter)  being  an  exfoctf 
quality  and  condition  of  the  reversion,  he  could  not  be  bound  to  denude  till  he  were 
also  paid  of  the  said  posterior  debts.    2do,  Sir  William  having  adjudged  the  bad:- 
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bond  and  reversion  competent  to  the  common  debtor,  and  [3379]  thereby  come  in  his 
place,  he  was  consequently  liable  to  all  his  prestations,  tanquam  utens  jure  auctoris. 

Answered  for  Sir  WiUiam  Menzies,  to  the  first ;  That  James  Clerk  having  the  right 
of  reversion,  and  that  right  being  carried  from  him  by  the  creditors'  diligence,  and 
thereby  stood  in  their  persons,  and  he  denuded,  that  reversion  could  never  afterwards 
be  burdened  without  their  consent ;  just  as  if  a  man  should  dispone  the  fee  of  lands, 
but  with  a  faculty  to  burden,  if  that  faculty  were  adjudged  from  him,  he  could  never 
thereafter  exerce  it  in  prejudice  of  the  adjudger  :  For  although,  before  the  act  1696, 
infeftmentfi  of  relief  were  valid  for  debts  contracted  after  the  date  of  the  infeftment, 
yet  not  for  debts  thereafter  acquired  voluntarily ;  and  therefore  the  act  takes  only 
notice  of  debts  contracted,  not  of  those  acquired  ;  and  the  reason  of  the  difference  is, 
that,  by  borrowing,  the  reverser  consents  that  the  lands  be  further  burdened,  but  the 
acquiring  is  only  a  deed  of  the  creditors  ;  and,  if  it  were  otherways,  it  were  in  the  power 
of  Sir  John  Clerk  to  alter  the  preference,  and  to  make  those  debts,  which  were  once 
posterior,  to  become  preferable,  which  no  diligence  could  prevent ;  whereas  creditors, 
by  inhibiting,  can  prevent  further  contracting.  To  the  2d,  That,  if  the  creditors  are 
in  the  same  case  with  James  Clerk,  then  they  are  in  the  same  case  he  was  in  at  the  time 
they  denuded  him  of  the  reversion  by  their  diligences  ;  and  so  no  burden  brought  upon 
the  reversion  after  their  diligence  can  be  effectual  without  their  consent. 

Replied  for  Sir  John  Clerk  ;  Imo,  That  it  is  not  absurd  Sir  John  should  have  it  in 
his  power  to  prefer  one  creditor  to  another,  since,  if  he  had  not  granted  the  back- 
bond to  the  common  debtor,  the  competitor's  author,  the  said  competitor's  diligence 
could  never  have  affected  the  subject ;  besides,  that  there  are  many  cases  where  debts, 
that  are  not  so  much  as  really  secured,  are  yet  preferable  to  other  debts  whereupon 
adjudication  has  followed,  as  particularly  in  the  case  of  Sir  John's  own  expenses, 
modified  already  in  this  cause,  which  are  found  to  be  a  condition  affecting  the 
reversion,  and  that  Sir  John  is  not  obliged  to  denude  till  these  expenses  be  paid. 

DupUed  for  Sir  William  Menzies  ;  Imo,  That  the  expenses  is  quite  another  case, 
because  particularly  expressed  in  the  back-bond,  but  not  one  word  of  debts  afterwards 
to  be  acquired.  2do,  The  expenses  were  a  kind  of  accessory  of  the  debt,  and  came 
in  place  of  the  penalties.  3tio,  The  Lords  have  decided  this  matter  already  in  several 
paraUel  cases;  17th  July  1706,  Sir  Hugh  Campbell  v.  the  Creditors  of  Park, 
voce  Personal  and  Real  ;  and  19th  January  1715,  the  Creditors  of  Hackburn  com- 
peting.   No.  210,  p.  1153. 

"  The  Lords  found,  That,  after  James  Clerk's  creditors  had  adjudged  any  right 
competent  to  him.  Sir  John  Clerk  could  not  acquire  any  right  due  by  him  in  prejudice 
of  the  adjudgers." 

For  Sir  John  Clerk,  Gray.— Alt.  Robert  Dundas.— Clerk,  Sir  James  Justice. 

Fd.  Die.  V.  1,  p.  222.    Bruce,  No.  24,  p.  31. 


No.  31.     [3383]  Mr.  Henry  Ramsay  v.  The  Bank  of  Scotland.    June  13,  1729. 

A  purchaser  of  an  estate  who  had  purchased  a  preferable  debt,  affecting  both  that 
estate  and  another,  was  found  to  have  no  claim  on  the  separate  estate,  but  that 
the  debt  was  extinguished  confiisione. 

A  creditor,  ranked  in  the  second  place,  did,  after  the  ranking,  purchase  in  the 
preferable  debt,  and  having  these  two  rights  in  his  person,  he  became  purchaser  of 
the  estate  at  a  public  sale,  and  gave  bond  for  the  price,  payable  to  the  creditors  as 
they  were  ranked  ;  the  preferable  debt  purchased  in  by  him,  as  said  is,  did  not  only 
reach  over  the  lands  purchased  by  him  at  the  public  roup,  but  also  over  a  separate 
subject  belonging  to  another.  The  fact  was,  that  the  price  of  the  lands,  sold  publicly, 
was  but  sufficient  to  answer  the  preferable  right ;  and  therefore,  the  purchaser, 
willing  to  bring  his  secondary  claim  within  the  price,  craved  payment  of  his 
preferable  right,  entirely  out  of  the  separate  subject ;  which  the  Lords  refused,  and 
found.  That  the  said  debt,  being  in  the  person  of  the  purchaser  of  the  lands,  upon 
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which  it  was  ranked  primo  loco,  which  purchaser  granted  bond  for  pajxnea^ 
the  price  to  the  creditors  as  ranked,  the  said  debt  became  eo  ipso  extingiD 
confusioney  and  could  not  xevive  to  be  a  charge  upon  the  separate  subject. 
Appendix.  Fol.  Die,  v.  1,  p.  T 


No.  40.  [3390]  Garden  of  Troup  v.  Dr.  Gregory.    February  1735. 

A  cautioner  can  reap  no  benefit  from  a  separate  security  unless  conveyed  to  1 

A  creditor  of  a  tenant's  having  arrested  corns  belonging  to  his  debtor  in  a 
party's  hand,  a  cautioner  in  the  tack,  who  had  been  forced  to  pay  the  tack-d 
the  setter's  creditors,  appeared  in  the  furthcoming,  and  pleaded  preference  up 
right  of  hypothec. — Answered,  The  right  of  hypothec  was  extinct  by  pajrment 
rent,  the  cautioner  having  demanded  no  assignation  of  the  same  from  the  sei 
Replied,  What  a  party  is  bound  to  do,  the  law  holds  as  done.     Here  the  tack- 
was  drawn  out  of  the  cautioner's  hands  by  the  setter's  creditors ;  so  that  there  was  ] 
opportunity  to  demand  assignation  from  the  master ;  the  law  supplies  this,  and 
cautioner  pleads  upon  his  legal  assignation. — The  Lords  preferred  the  arrester, 
respect  the  cautioner  had  not  an  actual  assignation  from  the  setter  to  the  tack 
and  hypothec.    See  Appendix.  ^        Fd.  Die.  v.  1,  p.  227* 


No.  48.    [3402]  Thomas  Buchanan  and  Co.  v,  James  Somerville. 

1779. 


February  11 


A  new  company  granted  bill  for  a  sum  due  by  a  former  company,  of  which  some  i 
the  new  company  were  partners.     An  obligant  in  the  former  debt  found 
longer  liable. 

Messrs.  Bogle,  SomerviUe,  and  Co.  stood  indebted  to  Thomas  Buchanan 
Co.  in  the  sum  of  £97,  for  different  articles  by  open  accompt. 

In  July  1776,  Somerville  sold  his  share  in  the  company  to  Jamieson,  one  of  1 
partners. — The  co-partnery  contract  expired  1st  May  1777  ;  on  which  day  tlic  < 
solution  of  it  was  advertised  in  the  newspapers,  and  the  creditors  of  the  cox 
desired  to  apply  to  Messrs.  Bogle  and  Jamieson  for  payment. — From  that  time  a  i 
company  too.k  place,  under  the  firm  of  Bogle,  Jamieson,  and  Co.  consisting  of  \ 
former  partners,  with  this  variation,  that  Somerville  was  entirely  out,  and  one  i 
partner  assumed. 

Buchanan  and  Company  soon  after  applied  for  payment  of  their  account 
Jamieson,  who  proposed,  that,  as  immediate  payment  was  not  convenient,  tl 
should  take  a  bill  payable  at  six  months  date  for  the  amount  of  the  account.— 1 
creditors  agreed  ;  but,  understanding  that  the  bill  was  to  be  accepted  by  the  < 
company,  drew  it  upon  Bogle,  Somerville,  and  Co.  They  likewise  made  out  i 
account  in  their  name,  and  subjoined  a  receipt  to  it  in  the  following  terms :  "  BecerFeii 
their  acceptance  for  the  above  £108, 17s.  Od.,  payable  six  months  after  date,  vhicfc| 
when  paid  is  in  full." 

In  place  of  the  above  draught,  the  Creditors  afterwards  agreed  to  take  a 
accepted  by  Bogle,  Jamieson,  and  Co.  for  the  money. 

This  bill,  when  due,  was  protested  for  non-payment  against  the  acceptors,  wIkvI 
before  that  time,  had  become  bankrupt ;  and  afterwards  the  Creditors  brought  ttl 
action  against  all  the  partners  of  the  old  company,  for  payment  of  their  account— J 
No  appearance  was  made  for  any  of  them  except  Mr.  Somerville,  the  others  beiflgl 
likewise  partners  of  the  new  company,  and  acceptors  of  the  bill.  | 

Pleaded  in  defence  for  Somerville  ;  The  debt  due  to  the  pursuers  by  Bogle,  8oIm^l 
ville,  and  Co.  was  discharged  by  the  pursuers,  who  took  in  place  of  it  the  bill  accepfiii| 
by  the  new  company  ;— consequently  the  defender  is  not  Uable. 
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The  pursuers  are,  at  any  rate,  in  mora.  They  ought  to  have  demanded  their 
^ent  from  him  at  the  time  the  company  was  dissolved.  If  they  had  done  so, 
i  could  have  paid  them  safely,  as  the  new  company  were  at  that  time  solvent.  But 
b  pursuers  wilfully  postponed  their  payment,  by  taking  the  bill  at  six  months.  They 
bve  themselves  therefore  only  to  blame,  that  they  have  come  too  late,  and  after  their 
)btors  are  insolvent. 

Answered  for  the  pursuers ;  It  is  a  transaction  which  will  not,  in  dubio,  be  pre- 
uned,  that  a  creditor  consents  to  his  debtor  becoming  free,  upon  another  becoming 
land.  The  consent  of  the  creditor  to  free  the  original  debtor  must  be  clearly 
itoblished ;  and,  if  circumstances  can  admit  of  another  construction,  it  will  not  be 
ierred. 

[3403]  I^  ^bis  case,  the  pursuers  did  not  give  any  absolute  or  unqualified  discharge 
[the  account  to  the  partners  of  the  old  company  on  getting  the  bill.  The  discharge 
18  only  conditional,  upon  payment  of  the  acceptance  received  for  the  amount  of 
bsir  account.  If  the  bill  had  been  paid,  the  condition  would  have  been  purified, 
imI  the  discharge  effectual  to  all  parties.  But,  as  it  was  not  paid,  no  person  is  free 
|om  the  debt  who  was  formerly  bound ;  and  the  partners  of  the  old  company,  to 
^om  the  furnishings  were  made,  are  still  liable. 

This  transaction  did  not  cut  out  the  defender  from  any  relief  against  the  partners 
i  the  new  company,  which  he  would  otherwise  have  been  entitled  to.  The  claim  of 
ke  pursuers  for  payment  must  have  preceded  any  step  taken  by  the  defender  for 
riiei.  If  the  pursuers  had  allowed  the  matter  to  lie  over  during  these  six  months 
ipon  the  footing  of  the  open  account,  without  taking  any  acceptance,  the  defender 
(&U  would  have  remained  liable ; — yet,  in  that  event,  he  would  have  been  equally 
kprived  of  his  relief,  as  in  the  case  that  has  really  happened. 
The  Court  **  sustained  the  defences,  and  assoilzied  the  defender." 

Lord  Ordinary,  Hailes. — Act.  Ilay  Campbell.— Alt.  Wight.— Clerk,  Tait. 

FoL  Die.  V.  3,  p.  175.    Fac.  Cd,  No.  71,  p.  135. 


Ho.  10.  [3420]  Sir  William  Binny  v.  Hope.    December  1687. 

The  Lords  repelled  the  declinator  against  my  Lord  Harcarse,  that  Sir  William 
Binny  the  pursuer  was  brother-in-law  to  my  Lord,  by  marrying  his  Lady's  sister, 
and  was  also  uncle-in-law  to  my  Lord's  Lady,  who  was  then  deceased,  but  had  left 
adiild  of  the  marriage  behind  her ;  that  relation  being  only  a fflniUxs  affinitatis,  which  the 
actoi  Partiament  extends  not  to.  And  the  like  declinator  in  another  case,  against  the 
Mid  Lord  Harcarse,  that  Hugh  Wallace  and  he  had  married  two  sisters,  was  rejected, 
the  Lady  being  dead.  The  first  declinator  was  proponed  by  Sir  Thomas  Hope  of 
Kerae,  and  the  other  by  Lord  Forrester  ;  the  like  wiU  hold  as  to  being  witness. 

Fd.  Die.  V.  1,  p.  230.    Harcarse  (Probation),  No.  806,  p.  226. 


No.  8.  [3436]  John  Finlay  v.  Ruddiman.    January  28,  1763. 

The  pubhsher  of  a  newspaper  was  condemned  in  £15  Sterling  as  damages  to  a  gentle- 
man who  thought  himself  pointed  out  by  an  indirect  and  unguarded  expression. 

In  the  Edinburgh  Caledonian  Mercury ^  dated  17th  September  1760,  the  following 
!^»graph  was  inserted  upon  the  authority  of  an  anonymous  letter  from  Glasgow : 
'  Saturday  one  John  Finlay  a  shoemaker  was  taken  into  custody  for  "  committing 
«  rape  on  a  servant-maid  belonging  to  one  of  our  present  magistrates,  which,  with 
othei  bad  usage,  has  occasioned  her  death.  He  is  a  worthless  fellow,  and  it  is  hoped 
will  receive  a  punishment  adequate  to  his  many  atrocious  crimes."     The  publisheis 
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of  this  paper  soon  being  convinced  that  their  information  was  false,  publLshed 
following  article  in  their  paper,  27th  of  December  1760 :  "  We  have  reason  to  "    "" 
that  several  paragraphs  of  the  letter  from  Glasgow,  inserted  in  onr  paper  of  tJie 
are  groundless ;  particularly  that  concerning  John  Finlay  shoemaker.     ThiB  i 
appears  to  us  to  have  been  wrote  with  a  malicious  design.    We  are  sorry  we 
any  notice  of  it ;  and  are  making  every  inquiry  that  can  tend  to  a  discovery  c 
imposition.    In  the  meantime,  in  justice  to  Mr.  Finlay,  we  can  assure  the 
that  the  above  mentioned  paragraphs  are  void  of  foundation." 

[3437]  John  Finlay,  merchant  in  Glasgow,  was  a  member  of  the  incorporatiim 
shoemakers  in  Glasgow  ;  and  in  that  character  carried  on  an  extensive  mam 
of  boots  and  shoes.  This  gentleman  imagining  himself  to  be  pointed  out 
paragraph  first  mentioned,  brought  a  process  against  the  publishers  for  d 
It  was  clear  that  there  was  here  no  animus  injuriandi  with  respect  to  the  pi 
because  Imo,  The  designation  of  John  Finlay,  shoemaker,  could  not  point  out 
pursuer,  who  never  carried  that  designation  till  he  thought  proper  to  assanie  i 
the  present  process.  2do,  The  paragraph  bears  that  Finlay  the  shoemaker  was  taloa] 
into  custody,  which  was  not  the  pursuer's  case.  And  3tio,  The  defenders  ooald  hsw 
no  intention  to  defame  the  pursuer  their  good  friend,  with  whom  they  had  a  ooDStiiil 
correspondence,  by  sending  him  weekly  their  newspapers. 

The  pursuer  urged,  Imo,  That  the  defenders  must  have  had  an  animus  to  deisms  ^ 
some  person  under  the  name  of  John  Finlay,  shoemaker,  and  being  versantes  in  Ulieilo^ 
that  they  must  be  liable  for  all  consequences.    The  answer  was,  That  they  had  so 
animus  to  defame  any  person,  but  barely  to  state  a  fact  as  an  article  of  news. 

It  was  urged,  in  the  next  place,  That  they  ought  to  insert  no  article  but  wheis 
their  information  can  be  depended  on.     It  was  obvious  to  answer,  that  the  purpoK  ^ 
of  a  newspaper  is  to  pubUsh  facts  wherever  happening ;  and  such  a  paper  mnsl  bt  ^ 
extremely  defective,  if  no  intelligence  be  admitted  but  what  proceeds  trom  unexcep- 
tionable authority ;  for  the  profits  of  a  newspaper  will  not  defray  the  expense  of 
establishing  faithful  correspondents  in  every  corner. 

When  this  cause,  which  concerns  the  liberty  of  the  press,  was  advised,  it  occuired  "S 
as  a  matter  of  no  slight  difficulty  te  ascertain  the  boundary  betwixt  that  libeity'^ 
which  must  be  indulged  to  a  news-writer,  in  order  to  inform  or  divert  the  public,  ; 
and  that  licentiousness  which,  without  any  evil  intention,  may  do  mischief.     One  ^ 
thin^  is  clear,  that  the  writer  of  a  newspaper  is  not  privileged  te  communicate  to  the  ] 
pubhc  an^  private  transaction,  however  certain  his  information  may  be.     He  mail 
confine  himself  to  what  is  publicly  transacted,  and  what  must  spread,  of  coxxnt, 
without  a  newspaper ;  in  which  case  a  newspaper  has  no  other  efiect  but  to  qnidces 
the  intelligence.    The  article  challenged  is  of  that  nature ;  for  nothing  can  be  mon 
nublic  than  a  man's  being  taken  into  custody  in  a  great  city  to  be  tried  for  a  tsime. 
rfews-writers,  however,  are  not  privileged  to  defame  a  person  by  characterising  hia 
as  a  worthless  fellow,  deserving  pimishment  adequate  to  his  atrocious  crimes.    Tbm 
was  certeinly  rash  and  unguarded,  and  the  less  excusable,  that  such  virulent  expnsr 
sions  are  by  no  means  necessary  for  carrying  on  the  purpose  of  a  newspaper. 

''  The  Lords  accordingly  found  the  defenders  liable  m  damages,  and  modified  the 
same  to  £15  Sterling."  Fd,  Die.  v.  3,  p.  179.    Sd.  Dec,  No.  204,  p.  270. 


No.  3.  [3452]  E.  Cassils  v.  Simpson.    March  18, 1626. 

A  nobleman  left  his  Parliament  robes  with  his  tailor  in  a  trunk.  To  render  the  tailor 
Uable,  it  was  found  necessary  to  prove,  that  the  key  of  the  trunk  had  been  ffv&t 
to  him,  and  that  he  imdertook  the  custody. 

The  Earl  of  Cassils,  as  heir  to  the  deceast  Master  of  Cassils,  his  uncle,  puisiKB 
George  Simpson,  teilor  in  Edinburgh,  for  delivery  to  him,  as  heir  to  the  said  urnqoUk 
Earl,  of  his  Parliament  robe,  which  was  within  a  trunk,  and  which  trunk,  having  the 
said  robe  within  the  same,  was  put  by  the  said  umquhile  Earl's  servant,  at  his  com* 
mand,  in  the  said  George's  dwelling-house,  and  was  committed  to  the  said  George's 
custody  and  keeping.    The  summons  was  not  found  relevant,  seeing  it  was  not  th^im 
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libelled,  that  the  key  of  the  trunk,  where  the  said  robe  lay,  was  delivered  to  the 
defender,  and  that  he  took  upon  him  the  custody  thereof,  and  to  be  answerable  therefor ; 
without  the  which  had  been  specially  libelled,  the  Lords  found,  that  the  defender  could 
not  be  convened,  nor  be  found  answerable  therefor,  albeit  the  summons  bore,  that 
the  same  was  put  in  his  house,  and  expressly  was  committed  to  his  custody  and 
keeping.  For  the  Lords  found,  that  such  persons,  as  was  this  defender,  being 
common  servants  to  noblemen,  as  this  ezcipient,  who  was  his  tailor,  ought  not  to  be 
answerable  for  coffers  and  trunks,  and  boxes  with  writs,  and  such  other  wares,  per- 
taining^ to  noblemen,  which  their  servants  would  set  in  within  the  dwelling-house 
of  their  merchants,  or  tailors,  at  the  noblemens'  coming,  or  being  in  Edinburgh  ;  for 
they  would  take  the  same  out,  and  put  the  same  in  again,  at  their  own  pleasure,  as 
they  had  occasion  to  use  the  same,  without  the  knowledge  of  the  owner  of  the  house, 
80  that  it  were  great  iniquity  to  burden  the  mastet  of  the  house  with  the  same  there- 
after, except  that  it  could  be  proven,  and  that  it  were  libelled,  that  they  had  meddled 
with  the  same,  and  done  any  deed  prejudicial  to  the  owners  therein. 

Act. et  NicoLSON. — Alt.  Mowat. — Clerk,  Scot. 

Fol.  Die,  V.  1,  p.  234.    Durie,  p.  193. 


No.  L     [3469]  Patrick  Park  v.  Nicol  Sommerville.    November  12, 1668. 

The  act  14th,  Parliament  1621,  as  to  playing  at  cards  and  dice,  found  not  to  be  in 

desuetude. 

Patrick  Park  pursues  a  reduction  of  a  bond  of  1200  merks  Scots,  upon  these  reasons, 
first.  Because  albeit  the  bond  bears  borrowed  money,  and  be  in  the  name  of  Nicol 
Sommerville  ;  yet  he  offers  to  prove  by  Nicol's  oath,  that  when  he  received  the  bond, 
it  was  blank  in  the  creditor's  name,  and  offers  to  prove  by  witnesses,  that  the  true 

cause  thereof  was,  that Sommerville,  Nicol's  brother,  having  win  all  the  pursuer's 

money  he  had  at  the  cards,  he  being  then  distempered  with  drink,  caused  him  subscribe 
a  blank  bond,  for  filling  up  what  sum  he  should  win  from  him,  and  that  this  sum  was 
filled  up  in  this  bond,  which  he  offers  to  prove  by  the  oath  of  Nicol's  brother  that  won  the 
money,  and  the  other  witnesses  insert;  so  that  the  cause  of  the  bond  being  played  money, 
by  the  act  of  Parliament  1621,  the  winner  can  have  no  more  but  100  merks  thereof ; 
2dly,  Before  Nicol's  name  was  filled  up,  or  any  diligence  or  intimation  thereof,  there  was 
a  decreet  arbitral  betwixt  the  winner  and  the  pursuer,  wherein  all  sums  were  discharged ; 
which  discharge  being  by  the  cedent,  to  whom  the  bond  was  delivered  before  the 
filling  up  of  Nicol's  name,  or  intimation  thereof,  which  is  in  effect  an  assignation, 
excludes  the  assignee. — It  was  answered  for  the  defender,  That  he  opponed  the  bond, 
bearine  borrowed  money,  granted  in  his  own  name  ;  and  though  he  should  acknow- 
ledge UiB,t  the  bond  was  blank  in  the  name,  and  that  thereby  his  name  being  filled  up, 
he  is  in  effect  an  assignee ;  yet  the  bond  being  his  writ,  the  bond  cannot  be  taken  away 
but  by  writ  or  oath  of  party,  and  not  by  his  cedent's  oath,  or  witnesses  insert,  unless  it 
were  to  the  cedent's  behoof,  or  without  a  cause  onerous,  as  the  Lords  have  found  by 
their  interlocutor  already ;  3dly,  Albeit  it  were  acknowledged  to  be  played  money, 
the  act  of  Parliament  is  in  desuetude,  and  it  is  now  frequent  by  persons  of  all  quality 
to  play,  and  to  pay  a  greater  sum  than  100  merks  ;  4thly,  The  pursuer  who  loseth  the 
money,  hath  no  interest  by  the  act  of  Parliament,  because  thereby  he  is  appointed  to 
pay  the  money  ;  but  the  superplus  money  more  than  [3460]  1^  merks,  is  appointed 
to  belong  to  the  poor  ;  and  the  defender  shall  answer  the  poor  whenever  they  shall 
pursue  ;  but  it  is  jus  tertii  to  the  loser,  who  cannot  detain  the  money  thereupon  ;  but 
whatever  was  the  cause,  the  defender  having  received  the  bond  for  a  cause  onerous, 
and  being  ignorant  that  it  was  for  any  other  cause  but  true  bestowed  money,  he  must 
be  in  iuto  ;  otherwise,  upon  this  pretence,  any  bond  may  be  suspected,  and  the  cedent, 
after  he  is  denuded  by  witnesses,  may  take  the  same  way. 

The  Lord  Advocate  did  also  appear  for  the  poor,  and  claimed  the  superplus  of  the 
money  more  than  100  merks,  and  alleged  that  the  act  of  Parliament  did  induce  a 
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vUium  reale,  which  follows  the  sum  to  all  singular  successors ;  and  that  though  oi 
the  cedent's  oath  or  witnesses  be  not  taken  against  the  writ,  yet  where  there  is  I 
force,  or  fault,  witnesses  are  always  receiveable,  ex  officio  at  least,  and  ought  to  be  " 
case,  where  there  is  such  evidence  of  fraud,  that  it  is  acknowledged  the  bond  was 
the  creditor's  name,  when  Nicol  received  it,  and  the  filling  up  was  betwixt  two  bi 
and  the  debtor  dwelling  in  town,  did  not  ask  him  what  was  the  cause  of  the  bond 
that  an  act  of  Parliament  cannot  fall  in  desuetude  by  a  contrary  voluntary  ci 
never  allowed  by  the  Lords,  but  being  vitious  against  so  ^ood  and  so  public  a  law. 
The  Lords  found  the  act  of  Parliament  to  stand  in  vigour,  and  that  the  los~ 
liable  upon  the  same  grounds,  and  therefore  ordained  the  sum  to  be  consigned 
clerk's  hands ;  and  before  answer,  to  whom  the  sum  should  be  given  up,  01 
Nicol's  oath  to  be  taken  when  his  name  was  filled,  and  for  what  cause. 

Fol.  Die,  V.  1,  p.  235.    St4iir,  v.  1,  p. 


No.  1.  [3465]  Drummond  v.  L.  Cunninoham-Head.    June  26,  1624. 

The  Lords  reduced  a  bond  of  caution  signed  by  a  minor,  though  he  wanted  only  1 

or  eighteen  hours  of  majority. 

In  an  action  of  suspension  betwixt  Drummond  and  Cunningham-head, 
Cunningham-head  being  charged  upon  his  obligation,  as  cautioner  for  Patrick  801 
ville,  to  pay  1000  merks,  which  being  suspended,  as  being  subscribed  by  him, 
then  minor,  having  curators,  without  their  consent ;  and  this  reason  being  elided 
answer.  That  he  was  major  at  the  date  and  time  of  the  subscribing  of  the  bond  ;  wi 
being  admitted,  it  was  found  by  the  probation,  that  he  wanted  12  or  18  hours,  or  »l  1 
most  a  day  of  his  years  of  majority,  when  he  subscribed  the  bond  foresaid,  and  for  " 
inlake  they  found  the  bond  null ;  for  the  Lords  found,  That  in  this,  and  the  like  ei 
the  account  behoved  to  be  made  de  momento  in  momentum,  for  he  was  born  upon 
24th  November  1601,  and  the  bond  was  subscribed  upon  the  23d  November  1622. 

The  Lords  also  found.  That  where  a  renunciation  to  enter  heir  is  subscribed  hfi 
minor,  with  consent  of  his  curators,  the  curators  are  not  restricted  to  be  bound 
cautioners  for  the  minor,  or  otherwise  to  become  obliged  for  him  to  warrant  that  ' 
and  that  they  are  no  further  obliged,  but  to  consent. 

Act.  NicoLSON. — Alt.  CuNNiNQHAME. — Clerk,  Hay. 

Fd.  Die,  V.  1,  p.  236.    Durie,  p.  130. 


No.  4.     [3468]  Margaret  Blair  v,  the  Town  of  Edinburgh.    November  11,  ITOL 

A  creditor  being  required  to  aliment  a  prisoner,  and  no  ofier  of  aliment  being  made,  thi 
magistrates  set  him  at  liberty  on  the  10th  day  at  12  o'clock,  alleging  that  in  saA 
favourable  cases  dies  incepttis  habetur  pro  completo.  The  Lords  rexielled  te 
allegeance. 

Margaret  Blair  pursues  the  Town  of  Edinburgh,  for  suffering  Oliver  Sinclair,  Jwr 
debtor,  to  escape  out  of  their  tolbooth.  Alleged,  Absolvitor,  because  by  the  32d  arti 
Parliament  1696,  it  is  provided,  that  if  the  creditor,  ten  days  after  the  incaroeratioa» 
being  required,  shall  not  aliment  the  prisoner,  it  shall  be  lawful  for  the  Magistrates  to 
set  him  at  liberty  ;  and  ita  est,  this  pursuer  being  required  did  not  aliment,  and  thert* 
fore  the  Magistrates  did  liberate  him  in  terms  of  the  act ;  for  they  kept  him  in  tiD  Af 
tenth  day  at  12  o'clock,  and  no  offer  of  alimenting  being  made,  they  were  inbonafdf 
to  let  him  out,  and  in  such  favourable  cases  dies  incepttis  habetur  pro  compieto.  The 
Lords  repelled  the  allegeance,  and  found  the  days  in  the  act  of  Parliament  were  (emfW 
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llintmm,  and  to  be  counted  de  momento  in  momentum ;  and  they  having  anticipated 
He  hours,  behoved  to  be  liable.  2do,  Alleged,  That,  by  this  subsidiary  action,  they 
dd  not  be  decerned  for  the  whole  debt  in  the  caption,  but  only  for  the  sum  to  which, 
booking  the  prisoner  in  the  tolbooth  register,  she  and  the  messenger  had  restricted 
viz,  to  210  merks.  Answered,  That,  by  the  common  practice,  they  used  not  to 
pert  the  whole  sum  for  which  they  were  taken,  because  that  made  the  dues  payable 
the  goodman  of  the  tolbooth,  and  his  under-keepers,  very  heavy,  they  exacting  a 
nny  for  each  pound  ;  and  therefore,  to  prevent  this,  they  ordinarily  entered  them 
thin  the  debt  of  the  homing  and  caption  to  diminish  the  jailor's  fees,  and  made  it 
out  200  merks ;  because,  by  an  act  of  sederunt,  5th  February  1675,  Magistrates 
B  allowed,  where  the  sum  is  within  200  merks,  to  set  the  debtors  at  liberty  in  some 
868,  without  putting  them  to  the  expense  of  a  charge  to  set  at  liberty ;  and  therefore, 
iiMng  the  sum  above  that,  whenever  they  get  the  charge,  they  arrest  them  upon  the 
manent  debt  in  the  caption,  and  so  hinder  their  liberation.  Replied,  On  whatever 
fitic  consideration  you  restrict,  we  are  not  concerned ;  for  a  Magistrate  finding  a 
iaoner  entered  for  210  merks,  if  he  please  he  can  set  him  at  liberty,  and  say  he  will 
ly  the  debt  himself,  and  take  his  hazard  ;  in  that  case,  the  creditor-incarcerator  could 
lim  no  more,  neither  could  he  in  justice  burden  him  with  the  rest  of  the  debt  con- 
ined  in  the  caption,  not  booked  in  the  tolbooth-records.  The  Lords  found  the 
usuer  could  crave  no  more  than  the  restricted  sum,  but  prejudice  to  her  to  insist  for 
le  superplus  of  her  debt  not  booked  as  accords.  3tio,  They  craved  compensation 
ft  the  sum  of  £34  Scots  she  was  resting,  and  whereunto  they  had  acquired  right. 
Bswered,  I  must  have  recompensation  upon  the  remainder  of  the  debt  in  my  caption, 
fit  allowed  me  in  this  subsidiary  action.  The  Lords  sustained  the  recompensation  to 
dee  off  the  compensation  craved.  Then,  4to,  alleged,  There  was  neither  penalty  nor 
cpenses  of  process  due,  ob  posnam  plus  petitioniSy  having  pursued  for  more  than  what 
ou  had  imprisoned  him  for.  Answered,  You  must  be  liable  in  expenses,  because  you 
fSt  me  to  an  act  to  prove  my  requiring  the  [3469]  prisoner  before  the  ten  days  were 
acpired,  and  I  have  expended  more  than  all  the  sum  now  decerned  to  me.  The  Lords 
xmsidered  this  was  only  a  pursuit  ex  quasi  ddicto,  for  setting  the  prisoner  at  liberty,  and 
^t  they  had  a  probable  ground  of  mistake  and  ignorance,  on  a  new  statute  not  yet 
Uly  interpreted,  to  think  they  might  liberate  at  any  time  of  the  tenth  day  if  the 
xeditor  did  not  offer  to  aliment  the  prisoner  ;  therefore  they  assoilzied  the  Magistrates 
bom  expenses ;  but  the  Lords  thought  the  jailor's  exaction  too  high  and  exorbitant,  on 
ie  sums  due.  Fol,  Die.  v.  1,  p.  236.     FountainhaU,  v.  2,  p.  238. 


No.  34.  [3496]  Robertsons  v.  Baillie.    December  26,  1704. 

An  executor  was  not  allowed  to  exhaust  the  testament  by  an  heritable  debt  paid  by 
him  without  distress,  he  having  omitted  to  do  diligence  against  the  heir  for  his 
rehef. 

Gilbert  Robertson,  in  Inverness,  by  his  testament,  nominates  Jean  Campbell  his 
qwuse,  his  executrix.     She  is  afterwards  married  to  William  Baillie,  conmiissary  of 
hivemess,  who  confirms  the  first  husband's  testament  in  the  relict's  name,  and  intro- 
mits with  a  considerable  moveable  estate.    Janet  and  Isobel  Robertsons,  her  daughters, 
*im1  as  nearest-of-kin  to  their  father,  pursue  their  mother,  and  Baillie  her  present 
kiwband,  to   count  to  them  for  the  inventory  of  the  testament.    Alleged,  It  is 
exhausted  conform  to  a  decreet  of  exoneration  produced.     Objected,  That  though 
Aey  allowed  aU  the  legacies  and  testamentary  debts,  with  the  privileged  funeral 
charges  and  medicaments  instructed,  to  be  paid,  yet  she  could  not  exoner  herself 
^th  an  annuity  of  400  merks  yearly  due  to  Marjory  Ross,  the  said  Gilbert's  mother, 
vbeieof  she  produced  discharges  for  four  years  [3499]  posterior  to  her  husband's 
decease,  because  that  liferent  annuity  was  heritable  quoad  debitorem  ;  that  is  to  say, 
the  debtor's  heir  was  bound  to  pay  it,  and  relieve  the  executor  of  the  same,  and  there- 
fore ought  not  to  have  been  ultroneously  paid  by  her,  the  executor,  without  a  distress 
oy  a  process,  and  decreet  obtained  against  her.     Answered,  The  creditor  in  law  has 
wth  the  heir  and  executor  liable  and  subject  to  him,  and  he  may  pursue  and  afiect 
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any  of  them  he  pleases,  at  his  option ;   only,  law  has  provided  recourse  to  the 
against  the  executor,  where  the  heir  is  compelled  to  pay  a  moveable  debt ;  and  e  a 
the  executor  has  relief  against  the  heir  if  he  pay  an  heritable  debt ;  but  this  does 
hinder  an  executor  to  make  payment  of  a  true  debt,  though  heritable,  without 
the  creditor  to  the  charges  of  a  pursuit ;  and  though  it  be  voluntary,  yet  they 
recur  against  the  heir,  as  he  who  is  primo  loco  liable  for  such  debts ;   as  was  " 
7th  March  1629,  Falconer  contra  Blair,  voce  Proof.    Replied,  This  being  an  ai 
not  accessory  or  relative  to  any  principal  sum,  it  did  not  burden  his  executor,  Hi 
being  quot  armi  tot  debitay  1.  4,  D,  de  ann,  et  menstr.  legal,  and  was  so  decided  bvl 
Lords,  5th  February  1663,  Hill  contra  Maxwell,  voce  Heritable  and  Moveabi^  ;  « 
so  Lord  Stair  seems  to  understand  it,  lib.  3,  tit.  8.     However  you  have  neglected  to  m 
relief  of  this  debt  from  the  heir,  and  therefore  can  never  burden  the  executry  due  to 
jure  sanguinis  therewith,  but  must  take  it  in  your  own  hand,  and  operate  your  oi 
relief  as  you  think  fit,  having  paid  it  without  a  sentence,  and  so  exhausted  the  i 
ventory  by  partiality  and  gratification,  in  preferring  one  creditor  to  another,  whick 
unwarrantable.    The  Lords  considered  that  a  sum  may  be  heritable  quoad  the 
and  fall  to  his  heir,  and  yet  be  moveable  quoad  the  debtor,  and  'primo  loco  afiect 
executry  and  moveables,  et  e  contra  ;  but  here  they  found  the  executor  pajring 
heritable  debt  without  a  sentence,  and  having  never  pursued  the  heir  to  make  hfli 
liable  for  it,  she  cannot  exhaust  the  testament  thereby,  nor  get  allowance  of  the  same 

Then  she  claimed  a  third  of  the  dead's  part,  as  being  executrix  nominate.  Alkj^ 
That,  by  the  14th  act  1617,  that  third  is  only  due  to  stranger-executors,  which  til 
relict  is  not,  but  falls  to  a  third  of  the  whole  ;  and  it  were  unjust  to  give  her  HkevilM 
a  third  of  the  dead's  part ;  and  so  thinks  Lord  Stair,  lib.  3,  tit.  8,  and  that  straagiBi 
executors  get  a  third  for  their  encouragement  to  accept,  even  as  the  fiduciary  hit 
among  the  Bomans  deducted  his  qtuirta  trebeUianioa  ;  and  in  this  sense  the  heir  wm 
found  a  stranger-executor,  and  got  a  third  as  having  no  proper  interest  in  the  executrf, 
— December  1690.  Answered,  Wives  fall  their  share  in  their  husband's  moveable^ 
not  jure  successionis,  but  rather  as  a  division  of  the  communion  of  goods  now  ceasal. 
by  the  dissolution  of  the  marriage  ;  and  Sir  George  Mackenzie,  in  his  first  observaMr' 
on  that  act  of  Parliament  1617,  seems  to  incline  to  give  the  wife  a  third  of  the  dead^: 
part.  The  Lords  having  balanced  the  decisions,  and  particularly,  29th  Novente 
1626,  Forsyth,  voce  Executor  ;  9th  July  1631,  Wil-[3600]-son,  Ibid.  ;  and  liA 
January  1674,  Paton,  Ibid.  ;  they  found  a  relict  being  executrix  nominate,  had  M 
right  to  a  third  of  the  dead's  part. 

In  the  preceding  decision  the  question  was,  where  the  creditor  died,  whether  ht  \ 
heirs  or  executors  had  right  to  the  money  ?     In  the  first  branch  of  this  decision,  tiie  ' 
doubt  is  just  in  the  opposite  case  ;  the  debtor  dying,  whether  his  heir  or  his  execnton 
are  primo  loco  liable  in  payment  of  the  debt,  and  which  of  them  is  bound  to  relieve  th» 
other  in  case  of  distress  ?  Fd.  Die,  v.  1,  p.  240.    Fountainhall,  v.  2,  p.  2S0. 


No.  42.      [3604]  Charles  Cass  v.  James  Ellies.    November  18, 1671. 

A  curator  continuing  to  intromit  after  the  expiry  of  the  curatory  is  only  liable  for  loi 
actual  intromissions,  not  for  any  diligence  or  omission. 

Umquhile  Richard  Cass  having  umquhile  Patrick  Ellies  and  several  other  cunton, 
Charles  Cass  his  heir  now  pursues  James  Ellies,  as  heir  to  Patrick  Ellies,  for  count  sod 
payment  of  his  whole  rents  and  estate.  In  the  count  and  reckoning  this  point  vas 
reported  by  the  auditor ;  and  it  was  alleged  for  James  Ellies,  that  he  coi^d  not  lie 
Uable  as  representing  his  father  as  curator,  because,  albeit  his  father  was  nonuBSted 
by  the  minor,  and  that  the  act  of  curatory  bears,  that  he  was  elected  by  the  judge ; 
et  it  does  not  bear  that  he  compeared,  made  faith,  and  found  caution,  and  thereioR 
e  was  not  sufficiently  authorised  as  curator,  and  could  never  have  pursued  action  upoB 
that  title.  It  was  replied,  albeit  the  curators  not  making  faith,  and  finding  csution. 
might  have  been  a  ground  that  the  minor  or  other  curators  might  have  excladed  bin 
from  acting,  yet  behaving  acted  and  subscribed  several  bonds  produced  as  curator,  by 
which  the  minor  gave  provisions  to  his  sisters,  and  which  bore  expressly,  with  comcb* 
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of  his  curators  under-subscribing ;  and  the  writ  bears,  **  Partick  Ellies  consents," 
so  that  the  deiunct  having  acknowledged  himself  curator,  and  acted  eo  nomine,  the 
defender  his  heir  can  never  controvert  it,  even  though  he  neglected  to  make  faith,  and 
find  caution  :  For  he  may  be  found  curator  passive,  as  an  heir  served  [3506]  "^^U  ^^ 
heir  passive,  but  not  active,  unless  he  were  retoured.  It  was  answered,  that  all  that 
is  pretended  can  only  make  the  defender's  father  pro-curator ;  for  a  vitious  or 
erroneous  declaration  is  not  sufficient,  where  the  truth  of  the  thing  doth  manifestly 
appear  to  the  contrary  ;  the  act  of  curatory  makes  it  appear,  that  there  were  several 
curators  compearing,  making  faith,  and  finding  caution,  which  Patrick  Ellies  did  not, 
and  so  was  no  curator ;  and  it  is  above  question,  that  it  is  not  the  nomination  of  the 
minor  that  makes  the  curator,  but  the  authority  of  the  judge  proceeding  upon  a 
citation  of  the  nearest-of-kin,  and  a  formal  process  and  sentence  thereupon,  which 
cannot  proceed,  unless  the  curator  accept,  make  faith,  and  find  caution ;  so  that 
curators  being  once  established,  nothing  that  the  pupil,  or  any  other  pretending  to  be 
curator  can  do,  can  make  a  curator,  but  at  most  he  can  only  be  pro-curator ;  and  though 
pro-curators  be  ordinarily  liable  in  the  same  way  as  curators,  yet  it  is  only  where  there 
is  no  curators  ;  for  if  there  be  curators  authorised,  as  there  can  be  no  vitious  intro- 
mission where  executors  are  confirmed  ;  so  there  can  be  no  pro-curators  where  there 
are  curators  authorised ;  and  the  defunct's  subscription,  as  consenting  to  the  pro- 
visions made  by  the  minor  to  the  sisters,  bearing  expressly  to  be  revockable  at  his 
pleasure,  during  his  life,  it  was  in  efiect  donatio  mortis  causa  ;  and  neither  a  testament 
nor  legacy  require  to  be  authorised  by  curators  ;  nor  is  an  act  proper  for  them.  It 
was  answered,  that  albeit  it  be  true,  that  curators  are  constitute  by  authority  of  the 
judge,  and  upon  process  ;  yet  it  is  as  true,  that  the  sentence  of  the  judge  is  given  upon 
the  caUing  of  the  nearest  of  kin,  and  the  minor's  nomination,  if  there  be  no  just  opposi- 
tion ;  and  doth  not  depend  upon  the  curator's  compearance,  acceptance,  making 
faith,  and  finding  caution ;  for  it  is  without  question,  a  curator  may  be  authorised 
though  he  were  absent,  but  that  does  not  oblige  him  to  accept  unless  he  please,  and 
at  any  time  thereafter  he  may  compear  judicially,  make  faith,  and  find  caution  ;  or 
if  without  these,  he  act,  he  is  truly  curator,  albeit  he  has  failed  in  his  duty,  in  making 
faith,  and  finding  caution,  and  upon  that  ground  may  be  repelled  ab  agendo,  by  the 
minor,  or  other  curators,  but  not  by  other  parties,  who  had  not  that  interest ;  so  that 
the  defender's  father  having  directly  authorised  the  minor  as  curator,  he  became 
thereby  curator  as  the  rest,  at  the  least  from  the  time  of  that  acceptance.  2do,  He 
ia  alike  liable  though  he  were  but  pro-curator  ;  for  pro-tutor  and  pro-curator  being 
but  vitious  passive  titles,  may  subsist  in  odium  of  the  actor,  even  where  there  are  tutors 
or  curators ;  neither  is  there  any  consequence  from  executors,  and  vitious  intro- 
mittors;  because  vitious  intromission  being  the  most  odious  and  extensive  passive 
title,  it  is  by  custom  restricted  where  there  are  executors  confirmed  :  But  pro-tutors 
or  pro-curators,  neither  were,  nor  ought  to  be  restricted  so,  who  are  not  thereby 
liable  to  all  the  minor's  debts,  but  only  for  diligence  in  that  office,  which  they  un- 
warrantably assume. 

The  Lords  found,  that  the  defender's  father  being  nominated  and  appointed  by  the 
act  of  curatory,  and  thereafter  subscribing  with  the  minor,  consenting  [3506]  ^ 
curator,  was  liable  as  curator  passive,  though  he  had  neither  made  faith,  nor  found 
caution  ;  and  that  he  might  be  liable  as  pro-curator,  albeit  there  were  curators 
authorised,  and  that  not  only  for  his  intromissions,  but  his  omissions,  from  the  time 
he  began  to  act  as  curator,  or  pro-curator.  The  pursuer  further  alleged,  that  the 
defender  having  been  his  curator,  continued  to  intromit  with  the  mails  and  duties  of 
his  lands,  some  years  after  his  majority,  and  was  liable  for  these  years  in  soUdum, 
having  continued  to  act  in  the  same  way,  as  when  he  was  curator,  and  therefore  being 
liable  to  the  same  duty ;  and  now  .after  twenty  years'  time,  cannot  put  the  pursuer  to 
prove  his  several  intromissions  ;  for  as  tacksmen,  after  the  expiring  of  their  tacks,  are 
Liable  for  the  full  duty,  although  it  were  more  than  the  value  of  the  lands ;  and  a 
factor,  after  expiring  of  his  factory,  continuing  to  meddle  ;  and  a  tutor  after  expiring 
of  his  tutory ;  are  liable  for  these  whole  years  in  which  they  meddle  ;  so,  for  the  same 
reason,  a  curator  continuing  to  meddle  after  the  curatory  is  ended,  must  be  liable  as 
before.  It  was  answered,  that  a  curator  could  not  be  Uable  further  than  his  intro- 
mission, for  years  after  his  curatory  ;  neither  does  the  parallel  hold  with  tacksmen  or 
factors,  for  there  per  tac^tam  relocationem,  or  reconventionem,  the  tack  or  factory  is 
prorogate,  by  consent  of  both  parties,  the  one  suffering,  and  the  other  acting  ;   but 
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it  cannot  hold  in  a  curatory,  which  being  a  judicial  act  introduced  by  law,  ha.^ 
definite  time  in  the  law,  the  tacit  consent  of  parties  cannot  prorogate  the  same,  1 
the  minor  must  impute  it  to  himself,  that  did  not  hinder  them  ;  and  in  that  it  i" ' 
from  tutors,  who  act  for  pupils,  and  therefore  are  obhged  to  obtain  them  authorised  i 
curators ;  neither  could  the  defender  be  liable  as  neg<aiorum  gesiar,  for  though  snckf 
liable  for  diligence  in  negotio  ccspto,  if  it  be  one  individual  thing,  yet  not  to  contumer 
intromission  with  the  rents  of  several  lands,  which  have  no  such  connection. 

The  Lords  found  that  albeit  the  curator  had  intromitted  beforp  the  expiring  off 
curatory,  and  had  continued  to  intromit  thereafter,  that  he  was  only  liable  for ' 
he  intromitted  with  thereafter,  and  not  for  any  diligence  or  omission,  unless  he  I 
been  factor  constituted  by  the  minor,  or  remanent  curators,  in  which  case  he  mi^tl 
liable  for  years  thereafter,  as  factor,  for  diligence. 

Fol,  Die.  v.  1,  p.  242.     Stair,  v.  2,  p.  3l  , 


No.  47.  [3509]  M'MuRDOCH  v.  Findlay.    July  7, 1699. 

Co-tutors  are  not  liable  for  one  another's  debts. 

» 

Whitelaw  reported  Elizabeth  Macmurdoch  v.  Robert  Findlay,  tenant  in  Co 
her  late  tutor.     He  and  Mr.  George  Campbell  having  been  conjunct  [3510]  ^* 
and  Mr.  George  being  debtor  to  his  pupil  in  2000  merks  by  bond,  Robert  is  now  pnr^ 
sued  to  make  up  that  sum  for  not  doing  diUgence  against  the  said  Mr.  George  befo 
he  broke.     Alleged,  Though  the  law  be  strict  against  tutors,  yet  it  cannot  tic    " 
to  impossibilities,  or  to  more  diUgence  than  they  use  in  their  own  affairs  ;  and  hei 
all  looked  on  Mr.  George  Campbell  as  a  most  opulent  solvent  person,  till  he  br 
by  surprise,  like  a  thunderbolt,  in  1689,  and  the  Signet  and  Judicatories  not  bein 
then  open  till  November,  it  must  excuse  him,  this  not  being  so  much  as  levis  cdf 
especially  considering  he,  Mr.  George,  was  a  co-tutor  and  trusted  by  the  defunct  i  * 
the  papers,  which  upon  the  matter  was  a  dividing  of  the  administration  of  the  tut 
betwixt  them.     See  Stair's  Instit.  Obligations  of  Tutors,  Num.  23,  where  eurati 
chosen  with  this  quaUty,  to  be  free  of  omissions,  were  approven ;  and.  Smith  cohCpsI 
Creditors  of  Invergelly,  voce  Expenses,  an  article  of  victual  was  allowed,  being  soU^ 
to  one  then  repute  solvent,  though  bankrupt  at  the  time  of  the  compting.     Answered,  ' 
Where  a  co-tutor  is  debtor  to  his  pupil  (which  was  expressly  forbid  by  the  Romaa 
law),  there  is  the  greater  obUgation  on  the  other  tutors  to  look  that  he  pay  the  smAi  \ 
and  though  they  are  not  debtors  nor  cautioners  for  what  he  owes  the  pupil,  vet  diet 
are  liable  for  his  mal-administration,  and  for  diUgence  against  him  as  well  as  otlier 
debtors ;  and  here  Mr.  George's  condition  was  very  suspicious  before  the  Revolutioii 
or  shutting  up  of  the  Signet ;  and  Findlay  the  co-tutor  was  certainly  in  fnora  in  not 
registrating  the  bond,  and  charging  and  denouncing  thereon,  which  diligence  would 
have  exonered  him.     There  being  several  circumstances  either  aggravating  or  «* 
tenuating  urged  on  either  side,  the  Lords  resolved  to  hear  it  in  their  own  presence, 
how  far  Findlay  was  bound  in  sdidum  for  Mr.  George  his  co-tutor's  obligement  to  pay. 

The  cause  being  heard  in  presence,  15th  November  1699,  the  Lords  found  tie 
co-tutor  not  liable  in  this  case  for  the  other  tutor's  debt,  but  only  for  his  administra- 
tion ;  and  found  no  negligence  on  his  part,  and  therefore  assoilzied  Findlay. 

Fd.  Die.  V.  1,  p.  241.     FountainhaU,  v.  2,  p.  58. 


No.  59.  [3519]  Thomas  Garden,  Merchant  in  Dundee,  and  John  Donaldso5, 
Writer  there,  his  Assignee  v.  John  Pilmore,  Writer  in  St.  Andrews,  and  JoHS 
Lindsay,  Merchant  there.     January  30,  1724. 

A  person  gave  a  mandate  to  his  agent  to  arrest  a  ship.  He  having  got  a  bill  for  tie 
debt,  neglected  to  use  the  arrestment.     The  Lords  found  him  Uable  in  the  debt. 

Robert  Balfour,  skipper  in  St.  Andrews,  was  debtor  to  Thomas  Garden  in  £40 
Sterling  per  bill ;  for  security  of  which  he  gave  to  Garden  a  bill  of  bottomiy,  and  al*> 
a  vendition  of  five  eighth-parts  of  his  ship. 
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Balfour's  ship  having  come  into  the  harbour  of  St.  Andrews,  Garden  left  the 
bill  of  bottomry  and  vendition  in  Mr.  Pilmore's  hands,  to  be  given  up  to  Balfour, 
upon  his  payment  of  the  £40,  or  finding  security ;  and  Garden  being  to  go  abroad, 
committed  the  inspection  of  that  afiair  to  David  Brisbane,  writer  in  Dundee. 

Brisbane  wrote  two  pressing  letters  to  Pilmore,  to  take  out  an  admiral  precept, 
and  arrest  the  ship  till  good  security  should  be  got  for  the  £40,  and  Pilmore  in  return 
to  these  letters  wrote  to  Brisbane,  that  he  had  got  a  bill  drawn  upon  and  excepted  by 
John  Lindsay,  merchant  in  St.  Andrews,  for  £40,  and  that  thereupon  he  had  sent  back 
the  precept  unexecuted. 

Garden  and  his  assignee  brought  an  action  against  Pilmore  upon  his  said  letter, 
either  to  deliver  up  Lindsay's  bill,  or  pay  the  £40.  Pilmore  pretended,  that  the  bill 
was  in  John  Stark,  writer  in  St.  Andrews,  his  hand ;  and  having  got  a  diligence  for 
recovering  it,  Stark  at  exhibiting  deponed,  that  it  was  deposit^  by  Lindsay  in  his 
hands  as  his  doer,  not  to  be  delivered  up  to  Garden,  until  he  should  make  over  to 
Lindsay  the  security  he  had  from  Balfour,  both  with  regard  to  his  person  and  the 
ship,  for  his  relief  of  the  sum  in  the  bill. 

[3520]  Compearance  was  made  for  Lindsay,  who  pleaded,  that  the  bill  could  not 
be  given  up,  nor  any  sentence  passed  thereon  against  him,  because  it  was  never  a 
delivered  evident,  but  had  been  deposited  in  his  own  doer's  hands  upon  the  above 
mentioned  condition,  which  was  now  become  imprestible,  by  reason  that  the  ship 
had  since  perished. 

It  was  pleaded  for  Pilmore,  that  the  bill  being  out  of  Lindsay's  hand,  he  behoved 
to  prove  that  it  was  a  depositate  deed  otherwise  than  by  Stark's  oath,  and  that  being 
once  proven,  Stark's  oath  would  indeed  prove  the  terms  of  the  depositation.  2do, 
Even  taking  it  on  the  footing  of  Stark's  oath,  it  was  evident  that  Lindsay  had  bought 
Garden's  right,  and  therefore  he  ought  to  pay  the  bill,  upon  Garden's  convepng  the 
same ;  nor  could  Lindsay  be  liberate  from  the  bargain,  upon  pretence  that  the  ship 
was  now  perished,  because  periculum  rei  venditcs,  etiam  ante  traditionem,  pertinet  ad 
emptorem.  In  the  next  place.  Whether  Lindsay  be  liable  or  not,  he  Pilmore  had  done 
his  duty  sufficiently ;  for  he  could  do  no  more  than  take  such  a  security  as  he  did, 
because  he  had  no  power  from  Garden  instantly  to  convey  his  right,  nor  could  it  be 
expected  that  Lindsay  would  give  a  simple  bill  till  he  got  such  a  conveyance  for  his 
rebel :  And  further,  that  Garden  had  approved  of  his  management,  in  so  far  as  he 
took  up  his  papers  from  him,  and  gave  him  a  gratification  for  his  service. 

It  was  pleaded  for  the  pursuers,  that  they  were  not  to  enter  into  the  question, 
whether  Lindsay  was  liable  upon  a  bill  so  clogged,  at  least  in  the  management  of  it, 
for  which  Pilmore  was  to  blame  :  But  surely  if  Lindsay  was  not  liable,  Pilmore  was  ; 
because  he  had  not  duly  executed  the  mandate  given  him  by  Brisbane,  who  was 
Garden's  trustee  in  his  absence,  namely,  to  arrest  the  ship,  or,  to  get  good  security 
for  the  sum  ;  for  by  good  security  must  be  understood  not  only  what  is  taken  from  a 
responsal  person,  but  also  what  afiords  parala  exectUio.  And  it  is  but  an  afiected 
excuse,  that  Lindsay  would  not  give  his  bill  in  other  terms  ;  for  if  he  would  not  engage 
purely  and  absolutely,  Pilmore's  instructions  were  plain,  to  arrest  the  ship  :  Garden 
was  under  no  obligation  to  Balfour,  further  than  to  cancel  and  deliver  up  his  bill  of 
bottomry  and  vendition  of  the  ship,  which  Pilmore  could  have  done  (since  he  had 
them  in  his  hands)  upon  getting  payment  or  security  for  the  £40.  It  w^as  Balfour's 
business  to  find  out  the  security,  and  if  he  could  not  prevail  with  Lindsay  to  engage 
simply,  then  the  ship  was  to  be  detained  by  arrestment.  In  the  next  place,  though 
Garden  was  obliged  to  take  up  his  papers  from  Pilmore,  in  order  to  commence  this 
process,  and  did  pay  his  account,  because  he  would  not  otherwise  part  with  them ; 
yet  he  at  the  time  objected  to  the  article  for  his  pains,  and  was  so  far  from  approving 
his  management,  that  he  protested  at  the  very  time  against  him  for  cost,  skaith,  &c., 
because  of  his  not  duly  executing  the  commission  to  arrest  the  ship,  as  appeared  from 
an  instrument  in  Process. 

July  16,  1723. — "  Upon  report  of  the  Lord  Polton,  the  Lords  foimd  it  proven, 
That  Undsay's  bill  to  Garden  the  pursuer  was  depositate  in  the  hands  of  Stark  till 
the  pursuer  should  make  over  to  Lindsay  the  debt  due  by  Balfour  the  [3521]  skipper, 
and  corroborative  security  of  bottomry  :  And  found.  That  Pilmore  did  accept  of  a 
commission  to  arrest  and  secure  Balfour's  ship  at  St.  Andrews,  or  to  procure  to  Garden 
the  pursuer  a  sufficient  security  of  the  debt ;  and  that  not  having  secured  the  ship, 
nor  intimate  to  the  pursuer  or  his  doer  that  the  bill  taken  in  the  pursuer's  name  was 
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depositate,  he  has  not  duly  execute  his  commiBsion,  and  thereby  is  become  tiabb] 
the  pursuer's  debt ;  the  pursuer  always  making  over  to  him  the  debt  against  ] 
and  any  claim  of  right  he  might  have  to  Lindsay's  bill,  that  he  might  operate  1 
either  against  the  original  debtor  or  against  Lindsay,  as  accords." 

Pilmore  reclaimed,  and  insisted,  That  Lindsay  should  be  found  liable  on  Ut  I 
for  the  £40  upon  the  topics  formerly  mentioned ;  and  because  he  had,  hy  g 
the  said  bill,  ootained  his  main  end,  viz.  liberty  for  the  ship  to  sail,  which  was  of  | 
value  to  him,  because  he  was  chiefly  concerned  in  the  freighting  of  her,  so  that  f 
bought  two  things,  first  the  ship's  freedom  to  sail,  and  next  Garden's  right  a 
her,  and  the  price  of  these  was  his  bill.     The  liberty  of  sailing  he  got ;  nor  was  he  I 
loser  by  not  getting  a  transmission  of  Garden's  right,  for  that  would  not  have  1 
the  ship  to  perish ;  nor  could  he  pretend  that  ever  Garden  refused,  or  was  in  i 
grant  it,  or  that  he  Lindsay  had  a  mind  to  sell  that  right  to  any  other  pexson ; 
therefore  he  was  equally  liable  as  if  he  had  got  it. 

It  was  answered  for  Lindsay,  That  the  bill  was  properly  never  delivered, 
still  in  his  own  doer's  hand ;  and  the  quality  in  Mr.  Stark's  oath  could  not  be  sepa 
from  the  exhibition,  because  it  was  by  Mr.  Stark's  oath  only  that  it  appeared  the] 
was  ever  out  of  the  granter's  hand  ;  and,  therefore,  if  Pilmore  founded  on  the  oatiil 
that  purpose,  he  could  not  both  approbate  and  reprobate  it,  especially  in  iis  fmm  \ 
partes  ejusdem  negoixL  2do,  The  maxim,  that  Periculum  rei  venditcB  et  non  tradiUBj 
ad  emptarem  was  disputed  even  among  the  civilians ;  it  was  contrary  to  Oai 
opinion,  ad  1.  33,  ff,  locaii  ;  and  it  did  not  hold  in  our  law,  as  appears  from  the  \ 
Stair,  p.  128  (134)  of  his  Institutions.    But  further,  in  the  present  case,  there  ' 
venditiOy  but  only  an  ofier,  not  obligatory  till  Garden  shoiUd  accept ;  and  snji^ 
it  was  a  sort  of  sale,  it  was  at  least  pendent,  upon  the  condition  of  Grarden's 
willing  to  convey  his  right ;  and  in  such  a  case,  pendente  oondilione  rei  inUritui  i 
dUofi  nocet,     Voet  ad  tit,  de  peric.  et  commer. ,  dte.    Further,  the  present  case  falls  i 
properly  under  the  head  of  a  debt  to  have  been  innovated  by  delegation,  which  i 
species  of  novatio  ;  and  Voet  determines  the  precise  point  in  §  7  of  his  Commenti 
on  the  title  de  novationibiu,    3tio,  It  was  a  fallacious  argument,  that  because  T ' 
purchased  liberty  for  the  ship  to  sail,  therefore  he  should  run  the  risk  of  her  pe 
because  he  purchased  that  liberty,  by  entering  into  a  bargain  pendent  upon  a  < 
dition,  before  the  existence  of  which  the  ship  sailed  upon  the  risk  of  its  proper  < 
or  those  who  had  right  in  her. 

The  Lords  adhered  to  their  former  interlocutor,  with  the  following  alterationl 
found  Pilmore  liable,  upon  the  pursuer's  making  over  to  him  the  debt  [3522]  ' 
Balfour,  that  he  may  operate  his  relief  against  the  common  debtor ;  but  found  T 
not  liable,  and  that  the  pursuer  is  not  to  assign  against  him. 

For  Garden  and  Donaldson,  Abch.  Murray. — For  Lindsay,  Alex.  Gardsk.- 

for  Pilmore,  Jo.  Ogilvib. 

Fd.  Die,  V.  3,  p.  181.    Edgtir,  p.  11. 


No.  65.    [3529]  Elisabeth  Maule,  Widow  of  Thomas  Eer  v.  Jambs  Gbahax 

Methie.    March  4, 1757. 

A  person  who  had  been  curator  to  a  man  who  was  weak  in  his  judgment,  oontinn 
to  manage  his  a&irs  after  the  curatory  expired,  and  lent  out  his  whole  ~ 
on  personal  security  to  a  shopkeeper,  who  dealt  in  smuggling.     The  shopli 
having  become  bankrupt,  the  Lords  found  the  negotiorum  gestor  liable  for  i 
sums  lent,  though  his  interference  was  gratuitous,  and  the  uncle  of  the  :~ 
person  had  subscribed  as  witness  to  the  bond. 

Thomas  Eer,  farmer  at  Ovenstoun,  died,  leaving  Helen  Fotheringham  hia  widowJ 
and  Thomas  Eer  his  son,  a  minor,  in  possession  of  his  farm  and  stocking. — The  widowi 
and  James  Graham  of  Methie,  were  chosen  two  of  the  son's  curators,  and  acted  aeeoid*^| 
ingly  during  his  minority. 

In  the  1746,  while  Thomas  Eer  was  yet  under  age,  he,  with  consent  of  his  cniBton.  I 
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intermarried  with  Elisabeth  Maule ;    and,  by  contract,  became  bound  to  provide 
her  in  a  jointure  of  400  merks  Scots. 

In  December  1747,  Thomas  Eer  having  come  of  age,  discharged  his  curators 
of  their  intromissions  ;  but,  as  he  was  of  so  weak  a  mind  as  to  be  totally  incapable 
of  all  business,  and  particularly  of  judging  as  to  the  import  and  propriety  of  deeds 
which  he  signed,  when  desired  by  his  friends  ;  so  his  mother  continued  to  manage  the 
farm  after  his  majority  till  her  death,  in  the  1749  ;  and  Mr.  Graham  of  Methie  took 
the  charge  of  his  other  afiairs. 

Upon  the  death  of  the  mother,  the  farm  was  given  up,  and  the  stocking  rouped. 
The  proceeds  were  received  by  Mr.  Graham ;  who  accounted  for  the  same,  and  obtained 
a  discharge  from  Thomas  Eer,  at  the  sight  of  his  uncle  John  Eer,  who  had  also  been 
one  of  his  curators.  About  the  same  time,  Thomas  executed  a  bond  of  interdiction 
of  himself  to  the  said  James  Graham  and  John  Eer ;  but,  as  he  had  no  heritable 
estate,  it  was  not  used  nor  recorded.  Mr.  Graham,  without  any  express  factory  or 
commission,  continued  in  the  management  of  Thomas  Eer's  afiairs. 

[3530]  '^^^  only  funds  belonging  to  Thomas  Eer,  besides  the  produce  of  the  stock- 
ing, were,  a  bond-debt  of  1000  merks  due  by  Sir  Patrick  Murray,  which  Mr.  Graham 
compounded  along  with  Sir  Patrick's  creditors ;  and  another  bond-debt  of  8500 
merks  due  by  Mr.  Fotheringham  of  Pourie,  who  at  the  same  time  was  due  to  Mr. 
Graham  himself,  by  bond,  a  sum  of  22,000  merks.  In  1751,  Pourie  having  intimated 
hia  resolution  to  pay  up  both  his  bonds,  unless  the  interest  was  restricted  to  four 
and  a  half  per  cent.,  Mr.  Graham  received  payment  of  both  debts  at  Martinmas  1751, 
and  delivered  to  Pourie,  Thomas  Eer's  discharge  for  his  bond,  witnessed  by  John  Eer 
his  uncle. 

Mr.  Graham  having  thus  in  his  hands  the  fimds  of  Thomas  Eer,  did,  on  the  29th 
November  1751,  lend  out  the  same,  to  the  amount  of  10,700  merks,  to  Thomas  Einnear, 
on  his  personal  bond,  payable  at  Martinmas  1752 ;  and,  upon  Einnear's  owning  his  sub- 
scription to  John  Eer,  some  months  after  the  date  of  the  bond,  John  Eer  subscribed 
the  same  as  an  instrimientary  witness  ;  but  was  not  present  at  the  transaction  itself. 

Thomas  Einnear  had  been  bred  a  weaver,  and  resided  in  the  cottar-town  of  Fin- 
larg ;  where,  after  the  1738,  he  kept  a  shop  for  retail  of  sugars,  soap,  tea,  &c. — He 
sIbo  purchased  a  small  feu,  and  built  a  house  upon  it.  But  his  credit  was  chiefly 
from  the  British  Linen  Company,  and  other  dealers  in  linen ;  for  whom  he  was 
employed  to  purchase  yam,  and  to  weave  part  of  it,  to  a  considerable  extent. — It  did 
not  appear,  indeed,  that  any  other  person  had  ever  lent  him  above  1000  merks  on  a 
lasting  security ;  and  he  was  discovered  to  have  been  deeply  engaged  as  a  partner 
with  his  son  John  Einnear,  who  carried  on  a  smuggling  or  contraband  trade. 

Thomas  Eer  died  in  February  1752,  leaving  Elisabeth  Maule,  his  widow,  and 
two  infant  daughters.  In  July  thereafter,  John  Eer,  acting  as  tutor  of  law  to  these 
two  infants,  received  payment  from  Einnear  of  part  of  the  interest  then  due  on  his 
bond ;  and,  about  the  same  time,  Elisabeth  Maule  and  the  said  John  Eer  granted 
a  factory  to  Isaac  Jolly  for  receiving  the  interest  of  all  sums  due  to  the  widow  or 
children ;  and,  under  that  factory.  Jolly  received  from  Einnear  payment  of  the 
interest  of  his  debt  due  in  the  years  1752  and  1753,  and  paid  over  the  same  for  the 
uses  of  the  widow  and  children. 

In  the  beginning  of  the  1754,  Thomas  Einnear  became  insolvent. 

Elisabeth  Maule  being  decerned  executrix  to  her  deceased  husband,  as  creditor 
in  the  provisions  of  her  marriage-contract,  brought  an  action  against  the  said  James 
Graham  of  Methie,  and  John  Eer,  jointly,  for  payment  of  the  sum  contained  in 
Kinnear's  bond.  She  afterwards  passed  from  her  conclusion  against  John  Eer, 
and  insisted  against  Mr.  Graham  singly,  on  this  ground.  That  Thomas  Eer  having 
been  tmder  a  natural  incapacity,  Mr.  Graham  took  upon  him  the  management  and 
direction  of  all  his  afiairs  as  a  negotiorum  gestor ;  and  having  uplifted  all  the  funds 
belonging  to  him,  when  settled  on  good  security,  and  lent  out  the  whole  to  Thomas 
Einnear  on  his  personal  bond,  payable  at  a  distant  term,  when  Einnear  was  in  such 
a  situation  as  no  prudent  person  would  have  [3531]  entrusted  him,  for  any  length 
of  time,  with  such  a  large  sum,  Mr.  Graham  was  liable,  in  law  and  equity,  to  relieve 
Thomas  Eer's  family  of  the  consequences  of  Einnear's  insolvency,  by  paying  the 
bond,  on  obtaining  an  assignment  t6  it. 

Pleaded  for  the  defender  ;  Imo,  Thomas  Eer,  though  a  weak  man,  was  under  no 
legal  incapacity.     The  lending  the  money  to  Einnear  was  consequently  his  own 
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act ;  and  the  defender,  from  motives  of  humanity,  considering,  that  his  sLtoati 
required  the  interposition  of  friends,  only  acted  the  part  of  a  friend,  and  had  no  peiii 
thereby,  nor  any  ill  design  or  fraudulent  intention  in  advising  that  loan.  2do,  M 
of  the  characters  of  negotiorum  gestor,  of  mandatary,  or  tutor,  are  applicable  to 
defender ;  and  therefore  he  must  be  proved  guilty  of  a  fraud  or  gross  niegiige  .^ 
before  he  can  be  made  liable  ;  which  cannot  be  here  done,  as  Kinnear's  circiimstsM 
seemed  then  good,  and  his  credit  fair.  Stio,  John  Eer,  the  uncle  of  Thomas,  on 
the  character  of  tutor  for  his  children,  and  the  pursuer  herself,  having  rested 
Kinnear's  security  for  two  years  after  Thomas  Eer's  death,  and  having  joined  in  nam 
a  factor,  who,  by  their  authority,  uplifted  from  him  those  two  years  interest, 
defender  was  thereby  discharged  of  any  consequences  of  Einnear's  failure, 
supposing  him  to  have  been  originally  answerable,  all  demand  or  challenge  b 
barred  by  that  homologation. 

Answered  for  the  pursuer ;  1st,  Though  Thomas  Eer  was  not  under  a  legal, 
he  was  confessedly  under  a  natural  incapacity  of  managing  his  affairs,  and  cai 
be  said  to  have  received  advice  from  the  defender,  or  to  have  authorised  t^e  defet 
to  act  for  him.  A  person  who  voluntarily,  and  without  any  autliority,  takes 
management  of  another's  affairs,  makes  himself  responsible  for  all  the  consc 
He  excludes  all  others  from  acting ;   and  is  therefore  bound  to  bestow  the 


care  and  attention,  insomuch  that  if  even  mere  negligence  appears,  without  ill  deoi 
he  who  acts  so  officiously  is  bound  to  repair  every  loss.  2do,  The  defender  was  hil 
in  the  strictest  diligence,  as  a  negotiorum  gestor,  which  is  defined.  Is  qui  abteniis, 
ignorantis,  negotia  gerit  sine  mandato.  Thomas  Eer,  though  corporally 
was  in  mind  and  understanding  absent,  and  ignorant  as  to  this  loan  ;  which 
was  not  the  act  and  deed  of  him,  but  of  the  defender  ;  who  is  Uable  for  the 
quences,  ex  quasi  conlractUy  since  it  appears  any  other  person  more  diligent 
have  managed  the  matter  to  greater  advantage.  Here  the  circumstances  even 
dicate  fraud  and  collusion,  as  the  defender  lent  none  of  his  own  money  to  KinnoiU 
but  of  himself  put  the  whole  fortune  of  a  helpless  family  into  his  hands,  and  secmdl 
him  in  possession  of  it  for  an  uncommon  time,  by  talang  the  bond  payable  at  llit 
distance  of  a  year  from  its  date ;  and  his  procuring  John  Eer's  subscription,  at  s 
distance  of  time,  as  a  third  instrumentary  witness,  was  in  order  to  give  some  sanctMi 
to  his  proceedings.  But,  at  any  rate,  the  defender  was  grossly  negUgent  and  eulpsU^' 
in  sinking  the  whole  stock  of  this  family  (which  was  till  ^en  well  secured),  in  the  kanil 
of  a  labouring  manufacturer,  embarked  in  the  pernicious  practice  of  smuggling,  ail 
with  whom  he  had  been  long  [3632]  acquainted.  The  credit  which  Einnear  kady 
was  only  from  merchants  and  dealers  in  Unen,  residing  at  a  distance,  who  trade  ki 
profit,  and  are  obliged  to  venture  that  they  may  gain .  They  did  not  (like  the  defends) 
trust  him  for  any  considerable  time ;  but  caused  him  make  his  returns  always  ai 
a  few  days  or  weeks.  And  3tio,  It  does  not  appear  that  John  Eer  was  a  party  to  tUi 
transaction,  or  approved  of  it ;  but  supposing  he  did,  that  cannot  prejudice  the  punacr. 

The  pursuer,  kept  ignorant  of  this  transaction,  and  of  all  the  other  buaineas  el  kv 
family,  was  obliged  to  accept  of  the  interest  of  this  money  for  their  inunediate  aak- 
sistence. — She  gave  a  general  power  for  receiving  monies  due  to  her  husband,  withort  j 
knowing  who  was  bound  in  Elinnear's  bond  ;  which  having  been  necessary,  cannot  h ; 
construed  into  an  approbation  of  the  defender's  conduct ;  and  neither  this,  nor  aar  \ 
other  act  of  the  pursuer,  can  disappoint  the  just  claim  of  her  infant  children,  ior ' 
whom,  as  well  as  for  herself,  she  is  now  prosecuting. 

The  Lords  found  James  Graham  of  Methie  liable  to  the  pursuer  in  the  sum  ^ 
10,700  merks  lent  to  Thomas  Einnear,  and  annualrents  thereof  resting  since  MartJa- 
mas  1753,  upon  her  making  a  vaUd  conveyance  to  him  of  the  bond  for  the  above  sua 
granted  by  Thomas  Einnear  to  Thomas  Eer  ;  without  prejudice  to  the  said  iuusi 
Graham's  insisting  against  John  Eer,  or  any  other  parties,  as  accords. 

Act.  Rae,  Wedderburn,  Lockhart. — Alt.  Advocatus,  Geo.  Browk. 

D,  Rae.  Fd.  Die,  v.  3,  p.  182.     Fac.  Col.  No.  20,  p.  S3. 

*^*  This  cause  was  appealed : 

March  9,  1758. — The  House  of  Lords  "  Ordered  and  Adjudged,  That  tk 
appeal  be  dismissed  ;  and  that  the  several  interlocutors  complained  of  be  affirmed.' 


I 
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No.  67.     [3534]  Mrs.  Jacintha  Dalrymple  v,  John  Murray  and  Others.    August  4, 

1784. 

Trustees  liable  for  factors,  by  the  conception  of  the  trust,  removed  a  factor  for  mis- 
management. Their  second  factor  also  acted  improperly.  A  legatee,  who  had 
been  dilatory  in  demanding  payment,  and  to  whom  no  fund  now  remained,  was 
found  not  entitled  to  payment  from  the  trustees,  on  the  footing  of  their  liability 
for  their  factors. 

Mr.  Robert  Dalrymple,  by  a  deed  of  trust,  conferred  on  Mr.  Murray  and  others  of 
his  friends,  the  whole  management  and  administration  of  his  estate  after  his  death. 
The  declared  purposes  of  this  trust  were,  that  the  trustees  should  first  of  all  discharge 
his  debts,  which  were  very  inconsiderable,  and  pay  his  legacies,  one  of  which  was 
devised  to  Mrs.  Jacintha  Dalrymple,  his  granddaughter,  and  then  make  over  the 
residue  of  his  effects  to  Hugh  Dalrymple,  his  grandson. 

The  trust-deed  contained  the  following  clause  :  ^^  Declaring,  That  the  trustees  shall 
not  be  liable  for  omissions,  nor  in  solidum  one  for  another,  but  each  shall  be  liable  and 
accountable  for  his  own  actual  intromissions  only ;  nor  shall  they  be  liable  for  any 
factor  or  cashier  to  be  appointed  or  employed  by  them,  further  than  that  he  is  habit 
and  repute  sufficient  and  responsible  for  the  time ;  being  satisfied  that  my  said  trustees 
will  act  herein  as  if  they  w^ere  acting  for  themselves." 

The  factor  whom  the  trustees  first  appointed  was  one  of  their  own  number  ;  a  man 
in  ^ood  credit  at  the  time,  but  who  afterwards  became  insolvent.  Instead  of  com- 
plvmg  with  the  direction  of  the  trust-deed,  by  discharging  the  debts  and  legacies  in 
the  first  place,  he  began  with  paying  large  sums  to  the  residuary  legatee.  The  trustees 
dispossessed  him  of  the  office,  and  named  in  his  room  a  person  not  of  their  number. 
But  he,  too,  made  ample  payments  to  the  residuary  legatee,  insomuch  that  there 
remained  not  sufficient  funds  for  the  satisfaction  of  the  other  legatees  and  the  creditors. 

Mrs.  Jacintha  Dabymple,  therefore,  instituted  an  action  against  the  whole  trustees, 
as  being  personally  liable  to  her  in  payment  of  her  legacy  ;  when,  in  defence,  it  was 

Pleaded  ;  The  mismanagement  of  the  factors  arose  not  from  any  fault  in  the 
trustees.  They  nominated  to  that  office  persons,  who,  at  the  time,  were  possessed  of 
credit  and  character ;  nor  were  they  bound,  either  by  the  nature  of  their  duty,  or  by  the 
terms  of  the  trust-deed,  to  watch  every  step  in  the  conduct  of  their  factors  with  a 
jealous  eye.  If  any  blameable  negligence  has  occurred,  it  is  on  the  side  of  the  legatee, 
who  was  not  restrained  by  a  trust-settlement  of  this  kind,  as  she  might  have  been  by 
a  deed  framed  for  behoof  of  creditors,  from  obtaining  payment  as  soon  as  it  became 
due. 

Answered ;  The  acceptance  of  this  trust  implied  an  obligation  on  the  trustees 
to  act  in  such  a  manner,  with  respect  to  the  affairs  of  their  deceased  friend,  as  they 
would  do  in  their  own  concerns.  But  to  these,  it  is  not  to  be  presumed  that  they  would 
have  shewn  such  a  degree  of  inattention. 

The  Lord  Ordinary  "  assoilzied  the  trustees  " ;  and 

[3535]  "The  Lords  havinff  advised  the  petition  for  Mrs.  Jacintha  Dalrymple, 
reclaiming  against  the  above  judgment,  with  answers  for  the  trustees,  and  having  heard 
parties  procurators  thereon,  and  upon  the  whole  cause,  found  no  sufficient  ground, 
from  the  terms  of  the  trust-right,  or  from  the  manner  in  which  the  trust  has  been 
executed,  to  subject  the  trustees  personally  to  the  payment  of  the  sums  pursued  for." 

The  Court  adhered  to  this  interlocutor,  on  advising  a  reclaiming  petition  and 
answers. 

Lord  Ordinary,  Braxfield.— Act.  Maclaurin,  H.  Erskine.-— Alt.  Lord  Advocate, 

6.  Ferguson.— Clerk,  Home. 

Fd.  Die.  V.  3,  p.  183.    Fac.  Col.  No.  174,  p.  272. 
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[3547]  Sbaton  v,  Seaton.    December  19, 1668. 


A  discharge  to  one  of  more  co-tutors  was  found  not  to  liberate  the  rest,  except  in  sol 
as  satisfaction  was  given  by  the  party  discharged,  or  in  so  far  as  the  other  co-^ 
would  be  excluded  m)m  recourse  against  the  party  discharged. 

Mr.  Alexander  Seaton,  as  executor  to  his  brother,  Pitmedden,  pursues  Seaton  i 
Menzies,  as  representing  his  father,  who  was  one  of  the  pursuer's  brother's  tutors,  f 
his  father's  intromission  with  the  pupil's  means  ;  who  alleged  absolvitor,  because  f 
pupil,  after  his  pupilarity,  had  granted  a  discharge  to  one  of  the  co-tutors,  "wrliick  i 
extinguish  the  whole  debt  of  that  co-tutor,  and  consequently  of  all  the  rest,  they  I 
all  correi  debendiy  liable  by  one  individual  obligation,  which  cannot  be  discharged  s 
one,  and  stand  as  to  all  the  rest ;  for  albeit  pactum  de  non  j>etendo,  may  be  granted  to  i 
and  not  be  profitable  to  the  rest,  a  simple  discharge,  which  dissolveth  the  obligat 
of  the  bond,  must  be  profitable  to  all. 

The  Lords  repelled  this  defence,  unless  the  discharge  had  borne  payment,  or  sat 
faction  given,  and  in  tantum,  they  found  it  would  be  relevant,  but  not  a  [3548]  *™P 
discharge,  which  could  only  be  relevant  in  so  far  as  they  by  this  tutor  would  be  ex-| 
eluded  from  the  co-tutors'  bearing  a  share  with  this  tutor,  in  omissis  et  male  admimi»^% 
tratis ;  there  being  nothing  here  but  this  tutor's  own  proper  intromission,  now  i 
for. 

The  Lords  repelled  the  defence  simply. 

Fd.  Die.  V.  1,  p.  244.     Stair,  v.  1.  p.  575. 


No.  1. 


[3559]  Dunbar  v.  Hay  of 


June  22, 1621. 


Found  that  the  heir  of  tailzie  cannot  be  pursued  while  the  heir-male  of  blood  be  i 
disGUst,  the  opponor  condescending  that  there  are  lands,  teinds,  or  annualrents,  to  tli»| 
which  the  heir-male  may  succeed.  Fd.  Die,  v.  1,  p.  245.     Kerse,  MS.  fol.  138. 


No.  2. 


Creditors  of  Fairly  v.  His  Heirs.    February  12, 1630. 
The  heir  of  line  must  be  discussed  before  the  heir  of  conquest. 


If  a  creditor  pursue  registration  of  a  bond  both  against  the  heir  of  line  and  couqueet^ 
the  heir  of  line  ofiers  to  renounce,  the  heir  of  conquest  oppones  to  the  renunciation,  asd 
alleges  no  registration  can  be  decerned  against  him,  till  the  heir  of  line  were  first 
discussed  ; — The  Lords  ordain  registration  against  both  the  heirs,  but  suspend  execu- 
tion till  the  heir  of  line  be  first  discussed. 

Fol,  Die,  v.  1,  p.  245.    Auchinleck,  MJS.  p.  6. 


No.  6. 


[3561]  Walls  v.  Maxwel.    February  10, 1700. 


A  father  took  a  bond  to  himself,  and  failing  him  by  decease,  to  his  second  son.  In  as 
action  against  the  son  for  payment  of  a  debt  due  by  his  father,  he  was  aasoiJned, 
the  defunct  having  both  heirs  and  executors. 

Agnes  Walls  and  her  Husband  pursue  Frederick  Maxwel  to  pay  a  debt  owing  bv 
Captain  Edward  Maxwel  his  father,  on  this  ground,  that  the  Earl  of  Nithsdale  resting 
the  said  Edward  £1000  Scots,  he  did  take  the  bond  to  himself  being  on  life,  and  to 
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I  said  Frederick  his  son,  failzieing  of  himself  by  decease ;  and  she  contended  this 
de  him  liable  passive,  at  least  heir  of  provision  in  that  sum,  and  so  bound  to  pay 
.debt  quoad  valorem,  in  so  far  as  the  £1000  would  extend.  Answered,  Such  con* 
ilions  and  substitutions  in  bonds  are  generally  interpreted  to  make  the  father  life- 
ber  and  the  son  fiar ;  but  here  there  could  be  no  representation,  neither  in  uni- 
9um  ju8  nor  qttoad  the  value,  for  he  was  not  alioqui  successums,  but  only  the  second 
I,  and  the  &ther  left  both  heirs  and  executors,  and  thay  must  be  first  discussed  ; 
1,  an  heir  of  provision  in  a  special  sum  can  never  be  convened  but  only  in  stw  gradu 
prdtne^  after  all  the  nearer  neirs  are  discussed ;  and  whereas,  they  crave  he  may 
kmde  of  this  simi  in  &bvours  of  his  father's  creditors,  he  is  only  liable  avbsidiarie, 
ither  have  they  legally  afiected  it,  either  by  adjudication,  if  heritable,  or  confirma- 
in,  it  moveable,  as  executors-creditors.  I  fin<i  -Djb'leton,  in  his  Doubts  and  Questions, 
pi  de  feoda  pecunicB  et  nominumj  thinks  the  substitute  in  such  a  case  liable  as  an  heir 
provision  ;  but  there,  he  is  both  the  eldest  son,  and  likewise  the  father  reserves  an 
iness  power  to  dispone,  which  being  a  plain  effect  of  dominion,  shews  he  continues 
ff.    The  Lords  assoilzied  Frederick  Maxwel  and  found  him  not  liable. 

Fd.  Die.  V.  1,  p.  245.     FountainhaU,  v.  2,  p.  87. 


'0-  '^^      [3562]  John  Vint  v.  The  Earl  of  Dalhousib.    November  13, 1712. 

A  apparent  heir-male  passing  by  his  immediate  predecessor,  who  had  been  three 
years  in  possession  of  the  estate  without  infeftment,  and  serving  heir  to  a  remoter 
last  infert,  cannot  be  pursued  for  payment  of  his  immediate  predecessor's  debt, 
till  the  heir  of  line  be  discussed. 

In  this  action,  mentioned  supra  8th  November  instant,  voce  Heir  cum  Beneficio, 
;he  lady  Hawley  being  decerned  as  heir  of  line  to  the  late  Earl  of  Dalhousie,  to  dispone 
|0  the  pursuer,  for  security  of  his  debt,  the  inventory  of  the  defunct's  estate,  the  pursuer 
inaisted  for  payment  against  William,  now  Earl  of  Dalhousie,  upon  the  act  of  Parlia- 
*ent  1695 ;  because  he,  passing  by  the  defunct,  his  immediate  predecessor,  who 
taa  three  years  in  possession  of  the  estate,  had  served  heir-male  to  a  remoter  pre- 
fccessor,  and  consequently  was  Uable  for  the  debts  of  the  interjected  person  to  the 
value  of  that  estate. 

The  liords  found,  That  the  defender  being  only  apparent  heir-male  to  the  pursuer's 
debtor,  can  only  be  liable  suo  ordine,  after  the  heir  of  line  is  first  discussed.  For  the 
•ct  o!  Parliament  doth  not  take  away  from  an  apparent  heir  the  privilege  of  dis- 
cuaaing,  that  would  be  competent  to  him  if  served. 

Fd.  Die,  V.  1,  p.  245.     Forbes,  p.  631. 


^°'  1^-  [3563]  Trail  v,  Jackson.    January  17, 161 L 

Not  only  an  heir,  but  even  an  executor  may  be  compelled  to  lay  out  money  upon  land 
in  implement  of  a  contract  of  marriage  betwixt  the  defunct  and  his  relict. 

In  an  action  of  suspension  pursued  by  John  Trail  in  Dundee,  contra  Janet  Jackson, 
relict  of  nmquhil  James  Kyle,  and  Common  Seal,  her  spouse  for  his  interest ;  the  Lords 
»nd,  that  the  executors  of  James  Kyle  might  be  compelled  to  lay  2000  merks  upon 
l&nd  to  the  said  Janet,  conform  to  the  contract  of  marriage,  and  that  the  said  action 
^M  not  only  competent  against  the  heir,  but  also  against  the  executor. 

Fd.  Die.  V.  1,  p.  246.    Kerse,  MS.  fol.  132. 

*^*  Haddington  reports  the  same  case  : 

A  relict  and  intromissatrix  with  the  goods  and  gear  of  a  defunct,  being  pursued, 
™  defending  her  that  there  are  executors  confirmed,  to  wit,  the  bairns  of  the  defupct ; 
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if  it  be  replied,  That  tbe  confirmation  is  fraudful,  because  the  bainiB  being  n^wmt*, 
as  mother,  gave  up  the  testament,  and  made  faith,  that  the  free  gear  amounted  < 
to  forty  pound,  albeit  she  intromitted  with  a  thousand  pounda  more,  the  lepir 
be  admitted.  Albeit  actions  for  infeftments  and  heritable  rights  be  only  coi 
against  the  heir,  yet,  if  a  man  be  found  to  bestow  money  for  infeftments,  l 
or  in  fiferent,  that  action  is  competent  against  the  ezeontor  of  the  defmict  to 
the  money  to  that  effect.  HeddingUm,  M8.  No.  309S^. 


No.  11.  [3564]  Adam  v.  Qbay.    November  18, 1626. 

The  Lords  fand  the  executors  obliged  to  pay  an  heritable  bond. 
.  1*0^.  Z)ic.  V.  1,  p.  246.    Ker9e,  MS.  toh  l^. 


No.  12.  Carnegie  v.  Enowes.    February  24, 1627. 

A  Creditor  may,  at  his  option,  pursue  either  the  heir  or  executor  of  his  debtoi 
albeit  the  bond  be  heritable ;  because  the  heritable  clause  is  always  thought  to ' 
introduced  in  favours  of  the  creditor,  and  therefore  should  not  prejudge  him. 

Fol.  Die.  V.  1,  p.  246.    SpaUiswood  (Creditors  and  Debtors),  p.  76. 

*^*  Durie  reports  the  same  case,  calling  the  defender  Lermonth  : 

In  an  action  betwixt  William  Camesy  and  Lermonth,  for  payment  of  a  sum  fl 
money  contained  in  an  heritable  bond,  whereby  the  debtor  was  obliged  to  pay  annnd 
rent  to  the  creditor,  as  well  not  infeft  as  infeft,  the  Lords  found,  that  the  ciedifefl 
might  as  well  pursue  the  executor  of  the  defunct,  as  his  heir,  for  payment  of  sod 
heritable  sums,  notwithstanding  that  the  bond  was  heritable,  and  that  the  heir  needei 
not  be  pursued,  and  discussed  before  action  were  granted  against  the  executor ;  boi 
that,  in  deeds  which  were  prestable  by  executors,  the  creditor  had  in  his  option  and 
election,  either  to  pursue  the  heir  of  the  defunct  debtor,  or  his  executor,  or  any  of  then 
whom  he  pleased  to  chuse,  for  payment. 

Act.  AiTON. — Alt.  Hope. — Clerk,  Gibson. 
J    ,  Piirie,  p.  281. 


No.  15.        [3565]  Laird  of  Luss  and  Glendunning  v.  Earl  of  Nithsdale.     Januarv 

24,  1672. 

An  heir-male  being  pursued  for  payment  of  his  predecessor's  debt,  the  Lords  found 
no  process,  in  regard  the  heir  of  line  was  not  called,  though  the  heir  of  line  hsd 
no  visible  estate. 

The  Laird  of  Luss  and  Glendunning  pursue  the  Earl  of  Nithsdale  aa  heir  to  Boherf 
Earl  of  Nithsdale,  to  pay  a  debt  of  his,  who  alleged  no  process,  because  all  partiei 
having  interest  are  not  called,  viz.  Hugh  Wallace,  son  to  the  deceased  Laird  of  <>aigie. 
who  is  heir  of  line  to  the  deceased  Earl  of  Nithsdale,  and  the  defender  is  <mfy  hdr- 
male  ;  and  the  heir  being  heir  absolute,  and  liable  in  the  first  place,  who  may  have 
writs  and  defences,  exclusive  of  the  pursuit,  he  must  be  called.  It  was  answered* 
There  was  no  necessity  to  call  the  heir  of  line,  unless  the  defender  can  condescend  upon 
any  estate  competent  to  him,  that  might  be  first  affected,  which  is  the  ordinary  i^fy* 
and  ordinarily  sustained.    It  was  replied.  That  this  reply  is  ordinary  where  the  hof 
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of  line  and  others  are  both  called,  against  the  exception  of  the  order  of  discussing ; 
but  such  processes  were  never  sustained  without  calling  the  heir  of  line. 

The  Lords  found  no  process  till  the  heir  of  line  were  called,  and  that  he  could  not 
be  called  by  a  new  diligence  upon  this  summons. 

Fd,  Die.  V.  1,  p.  246.    Stair,  v.  2,  p.  53. 


No.  16.    [3566]  Robert  Allan,  Merchant  in  Edinburgh  v.  The  Earl  of  Lauder- 
dale.   January  25, 1715. 

An  heir-male  being  pursued  for  payment  of  his  predecessor's  debt,  the  Lords  sustained 
process,  though  the  heir  of  line  was  not  called,  unless  the  heir-male  would  allege 
that  the  heir  of  line  had  a  visible  estate. 

Robert  Allan  having  right  by  progress,  to  a  debt  due  by  the  deceased  Duke  of 
Lauderdale,  pursues  the  present  Earl  as  heir-male  and  of  tailzie  by  progress  to  the 
said  Duke,  for  payment. 

It  was  excepted  for  the  Earl,  That  he  being  only  pursued  as  heir-male  and  of  pro- 
vision, the  Duke  of  Lauderdale  heir  of  line,  ought  to  be  first  discussed. 

Answered  for  the  pursuer ;  That  the  benefit  only  took  place,  where  the  heir  of 
entail  could  condescend  upon  the  heritage  that  fell  to  the  heir  of  line,  and  which 
might  be  reached  by  diligence. 

Replied  for  the  Earl ;  That  he  could  not  so  condescend,  yet  the  heir  of  line  ought 
to  be  discussed;  because  it  is  the  privilege  of  an  heir-male,  or  of  tailzie,  that 
he  is  but  liable  secundario  or  in  svhwdium,  and  cannot  be  attacked  for  the  pre- 
decessor's debt,  except  in  the  event  that  the  creditor  cannot  recover  pa3anent  from 
the  heir  of  line,  who  is  the  universal  successor.  Now,  although  there  were  nothing 
to  which  the  heir  of  hne  could  succeed,  yet,  if  he  represent  by  service  (which  ofttimes 
happens  when  there  is  no  estate),  or  by  behaviour,  or  if  he  suffer  a  decreet  to  go  against 
him  when  lawfully  charged,  without  renouncing ;  in  all  these  cases  he  is  liable  to  the 
creditors,  and  must  pay  their  debts,  though  he  should  not  have  a  sixpence  by  the 
defunct ;  therefore,  tne  heir  of  line  ought  still  to  be  discussed,  though  no  estate  were 
condescended  on,  to  which  the  heir  of  line  could  succeed. 

DupUed  for  the  pursuer ;  That  if  the  order  of  discussing  were  required,  even 
when  no  heritaffe  is  condescended  on,  to  which  the  anterior  heir  might  succeed,  then 
creditors  should  be  put  to  unnecessary  delay,  trouble  and  expense,  if  in  the  event 
there  is  nothing  to  be  affected,  to  which  the  heir  of  line  could  succeed ;  and  the  privilege 
law  gives  to  the  heir-male,  is  still  upon  the  supposition,  that  there  is  a  subject  which 
may  be  affected,  the  very  import  of  the  word  discussing  implying  it ;  for  to  discuss, 
is  not  only  to  procure  a  personal,  but  to  aSect  a  subject  according  to  the  nature  of 
it ;  and  where  there  is  none  such  to  be  condescended  on,  it  is  impossible  this  discussing 
can  take  place.  And  of  this  opinion  is  the  Lord  Stair,  §  21,  tit.  Hbirs,  where  he 
positively  asserts  the  exception  of  the  order  of  discussing  will  not  be  sustained,  unless 
the  defender  condescend  on  an  heritage,  to  which  the  anterior  heir  might  succeed. 

Triplied  for  the  defender ;  That  there  is  this  other  reason  for  discussing  the  heir 
of  line,  that  he  being  the  universal  successor,  and  the  heir  of  provision,  with  respect 
to  him,  quodammoio  a  creditor,  the  heir  of  line  is  presumed  m  law  to  have  the  in- 
structions of  the  pa3^ment  of  the  debt,  if  any  be  ;  and  likewise  to  know  the  objections 
or  defences  that  may  be  competent  against  the  debt,  which  the  heir  of  provision  ie 
not  presumed  to  know,  where  there  is  an  heir  of  line  either  entered  or  that  may  enter  ; 
and  the  heir  of  line,  in  such  cases,  is  always  held  to  represent,  until  he  renounce. 

[3667]  QuadrupUed  for  the  pursuer ;  That  that  is  not  the  reason  of  discussing ; 
the  true  reason  lying  in  the  prerogative  of  the  heir-male,  tailzies  being  understood 
to  be  made  for  the  preservation  of  families,  and  they  are  accounted  as  creditors, 
with  regard  to  the  heir  of  line :  And  as,  when  the  heir  of  hne  had  renounced  all,  and 
that  there  was  a  total  and  universal  tailzie,  he  is  not  presuined  to  have  the  keeping 
of  the  writs,  so  this  is  always  supplied  by  a  diligence  of  exhibition,  the  heir-male 
think  fit  to  seek  it ;  and  the  benefit  of  discussing  competent  to  a  cautioner  ia  not 
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founded  upon  this,  That  the  principal  is  presumed  to  be  master  of  the  instr 
of  payment,  and  to  know  best  the  defences  against  the  debt ;  but  is  founded 
the  nature  of  a  cautioner's  stipulation,  qui  pro  alio  fide-jubet ;  and  so  is  only  sul 
liable,  and  he  may  renounce  the  benefit. 

The  Lords  sustained  the  condescendence  of  an  estate  to  which  the  heir  of  line  j 
succeed. 

Act.  Sir  Wal.  Pringle. — Alt.  Ro.  Dundas. — Clerk,  Mackenzie. 

Fol.  Die.  V.  1,  p.  246.    Bruce,  No.  40,  p. ! 


No.  17.    William  Innes  of  Sandside,  and  Others,  Creditors  on  the  Estate  of  St 
V.  Alexander  Sinclair  of  Barrock.    January  13, 1773. 

A  decree  of  constitution  taken  against  the  heir-male  singly,  in  an  action  for  the  i 
decessor's  debt,  wherein  the  heirs  of  line  had  been  also  called,  and  offe 
renounce,  but  did  not,  found  liable  to  challenge  for  want  of  discussion,  and  i 
bein^  in  other  respects  irregular ;  and  the  objection  sustained  as  relevant  I 
restnct  the  adjudication  led  thereon  to  a  security. 

In  the  ranking  of  the  Creditors  of  Stircock,  Sinclair  of  Barrock  founding  npon J 
bond  of  provision  granted  by  Francis  Sinclair  of  Stircock  to  Katharine  Sinclair,  f 
sister,  for  2000  merks,  with  the  decree  of  adjudication,  and  other  diligence  folio 
thereon,  conveyed  in  his  favour,  the  other  Creditors  proponed  objections  to 
interest ;  in  particular,  that  the  action  of  constitution  upon  which  the  adk  L  _ 
proceeded,  having  been  brought  both  against  the  heir-male  and  the  heirs  of  line, ' 
improperly  carried  on  against  the  heir-male  only,  without  any  discussion  of  the  I 
of  line  ;  and  that  the  procedure  in  it  was  erroneous  and  inept. 

The  Lord  Coalston  Ordinary ''  sustained  the  objection  to  the  decree  of  oonstit 
as  relevant  to  restrict  the  adjudication  to  a  security  for  the  principal  snm,  anno 
rents,  and  necessary  expenses  accumulated  at  the  date  of  the  decree  of  adjudication.**^ 

Pleaded  by  Barrock  in  a  reclaiming  petition ;   The  decree  of  constitution 
which  the  adjudication  afterwards  followed,  is  well  founded ;   and  there  is  not 
solid  in  the  objection  moved  against  it. 

George  Sinclair  was  brother-german  and  heir-male  and  successor  of  Francis  Sine 
the  granter  of  the  bond,  and  lawfully  charged  to  enter  heir  to  him  ;  and,  as  he  did  nol j 
renounce,  this  was  a  sufficient  passive  title  for  founding  a  decree  against  him.  ^ 
only  defence  that  was  insisted  upon  by  him,  was,  that  the  heir  of  line  ought  to  be  1 
discussed ;  and,  to  remove  that  defence,  it  was  [3568]  replied  on  the  part  of 
pursuer,  that  the  heir-male  was  bound  to  relieve  the  heirs  of  line ;  and,  of  this  f 
the  pursuer  was  allowed  a  proof ;  but  which  proof  does  not  appear  to  have  been  i 

If  that  proof  had  been  absolutely  necessary  to  support  a  decree  against  the  kai^| 
male,  there  might  be  some  room  for  alleging,  that  the  decree  against  George  i 
was  not  strictly  regular.     But  the  proof  there  allowed  was,  in  no  respect,  ne 
for  supporting  the  decree.    The  decree  was  extremely  well  founded  without  it ; 
of  consequence,  it  can  afiord  no  objection  to  the  decree  that  such  proof  was  not  taken. 

And,  in  order  to  explain  what  is  thereby  intended,  the  petitioner  appieheiid%l 
the  benefit  of  discussion  is  not  a  good  defence  to  the  heir-male,  when  convened  for' 
payment  of  the  debts  of  his  predecessor,  unless  he,  at  the  same  time,  points  onl  t 
estate  that  can  be  taken  up  by  the  heir  of  line  :  And  so  it  was  determined  by  tint  i 
Court,  February  1662,  Floyd  cotUra  Duke  of  Lennox,  No.  5,  p.  3561 ;  wbeze,  in  » i 
process  against  an  heir-male,  the  Lords  found  no  necessity  to  discuss  the  heir  of  lin^  i 
unless  he  had  a  visible  estate  that  could  be  afiected.  In  the  present  case,  no  estate  \ 
was  condescended  upon  which  the  heir  of  hne  was  entitled  to  take  up  ;  nor,  in  fui,  ( 
were  the  heirs  of  line  entitled  to  any  part  of  their  father's  estate  ;  the  whole  devolvvd ' 
upon  George  the  brother,  and  heir-male  of  Francis,  who  was  then  in  possession  of  i 
his  brother's  estate ;  and,  it  is  in  the  right  of  the  apparent  heir  of  George  that  tiie  ; 
foresaid  objection  is  now  stated. 

But,  2do,  Supposing,  for  argument's  sake,  that  it  had  been  necessary  to  discnai 
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the  heirs  of  line,  they  were  sufficiently  discussed  by  their  ofiering  to  renounce  to  be 
heirs  to  their  father ;  after  which,  it  became  altogether  unnecessary  to  prove,  that  the 
heir-male  was  bound  to  relieve  the  heirs  of  line  of  the  debts,  in  order  to  found  a  decree 
against  the  heir-male.  After  the  heirs  of  line  had  taken  a  day  to  renounce,  and  no 
subject  was  condescended  upon  as  belonging  to  them,  a  decree  against  George  Sinclair^ 
the  heir-male,  was,  unquestionably,  well  founded,  independently  of  any  such  proof. 

That  the  rentmciation  of  the  heir  of  line  is  a  sufficient  discussion  to  found  an  action 
against  the  other  heirs  of  the  debtor,  is  a  proposition  that  cannot  admit  of  dispute. 
At  the  same  time,  whether  the  heirs  of  line  renounced  or  not,  as  they  ofiered  to  re- 
nounce, and  a  day  was  assigned  to  them  to  produce  a  renunciation  ;  and,  as  Stircock, 
the  heir-male,  did  not  deny  the  passive  titles,  or  condescend  upon  any  subject  belong- 
ing to  the  heirs  of  line,  there  was  clearly  no  necessity  of  farther  discussing  the  heir  of 
line  ;  and  the  decree  obtained  against  Stircock,  is  a  good,  effectual,  and  regular  decree. 
It  was  incumbent  on  Stircock  to  have  renounced,  or  denied  the  passive  titles  ;  but, 
as  he  did  neither,  the  pursuer  was  entitled  to  have  decree  against  him,  without  bringing 
any  proof  of  the  transaction  between  him  and  the  heirs  of  line  ;  though,  at  the  same 
time,  there  was  a  decreet-arbital  on  record,  by  which  Greorge  Knclair  was  expressly 
ordained  to  relieve  the  heir  of  line  of  all  debts  and  deeds  con-[3569]'tracted  and  resting 
by  the  said  Francis  Sinclair  preceding  his  death,  and  especially  of  the  debt  in  question. 

Answered  ;  From  the  procedure  in  the  action  of  constitution,  it  appears,  in  the 
first  place,  that,  by  a  final  interlocutor  pronounced  by  the  Lord  Ordinary,  and 
acquiesced  in  by  the  parties,  it  was  necessary,  before  decree  could  be  obtained  against 
the  heir-male,  that  the  alleged  obligation  upon  him,  to  relieve  the  heirs  of  line,  should 
be  proven  scripto  ;  and  a  day  was  assigned  to  the  pursuer  for  bringing  this  proof,  and 
diligence  granted.  2dly,  That  no  such  proof  was  ever  brought,  or  attempted,  nor 
anything  done,  in  compliance  with  the  Lord  Ordinary's  interlocutor ;  but  the  cause 
having  slept,  and  having  been  afterwards  wakened,  the  pursuer  craved,  and  obtained 
decree,  in  absence,  against  Greorge  Sinclair,  the  heir-male,  without  any  further  dis- 
cussion of  the  heirs  of  line,  without  any  renunciation  being  given  in  by  them,  and 
without  inquiring  whether  the  heir-male  was  bound  to  reUeve  them  or  not.  3dly, 
That  this  wakening  was  not  so  much  as  executed  against  the  heirs  of  line,  but  only 
against  Greorge  Sinclair,  the  heir-male  ;  nor  is  any  interlocutor  pronounced,  either  of 
assoilzieing  the  heirs  of  line  or  otherwise.  And,  lastly.  It  does  not  appear  that,  when 
the  process  was  wakened,  and  given  out  to  see,  and  returned,  it  was  enrolled  before  the 
same  Ordinary  before  whom  the  original  process  depended.  It  would  rather  seem  to 
have  been  called  in  the  outer-house  before  the  Ordinary  of  the  week,  from  whom 
decree  in  absence  was  obtained. 

The  whole  oi  this  procedure  was  most  inept ;  and  Barrock  does  not  attend  to  the 
nature  of  the  objection,  when  he  argues,  that,  as  the  heirs  of  line  had  succeeded  to 
nothing,  therefore  it  was  not  necessary  to  discuss  them.  In  the  first  place,  it  was  not 
pretended,  by  either  of  the  parties  in  this  case,  that  the  heirs  of  line  had  taken  nothing  ; 
on  the  contrary,  it  was  well  known  to  all  of  them,  that,  by  a  decreet-arbitral  pro- 
nounced between  the  heir-male  and  heirs  of  line,  the  succession  had  been  divided,  the 
bulk  of  the  estate  of  Stircock  had  been  given  to  the  former,  and  the  lands  of  Bilbster, 
with  £10,000  Scots  of  money,  to  the  latter,  for  which  the  heir-male  was  decerned  to 
grant  an  heritable  bond.  Had  it  been  pleaded,  therefore,  that  no  estate  could  be 
pointed  out,  to  which  the  heirs  of  line  had  succeeded,  it  would  immediately  have  been 
answered,  that  there  was  such  an  estate  which  cotdd  be  pointed  out ;  and  therefore 
the  decision,  in  the  case  of  Floyd  v.  the  Duke  of  Lennox,  does  not  in  the  smallest 
degree  apply. 

But,  2dly,  The  procedure  must  be  taken  as  it  stands,  and  not  what  it  might  have 
been,  had  the  cause  been  pleaded  in  a  different  way,  and  had  other  defences  and 
answers,  &c.,  been  stated.  The  pursuer  of  the  constitution  did  not  dispute  that  it 
was  incumbent  on  him  to  discuss  the  heirs  of  line,  or,  at  least,  to  show  that  the  heir- 
male  was  primarily  liable,  in  consequence  of  an  obligation  upon  him  to  relieve  the 
heirs  of  line.  It  was  pleaded  for  the  heirs  of  Une,  that  they  were  willing  to  renounce  ; 
but,  in  fact,  they  gave  in  no  renunciation  ;  nor  would  it  have  been  proper  for  them  to 
do  so  ;  and  the  other  parties,  viz.  the  [3570]  pursuers,  and  George  Sinclair,  the  heir- 
male,  joined  issue  upon  the  proof  of  a  fact  which  was  admitted  to  the  pursuer's  pro- 
bation, viz.  that  Greorge  had  obliged  himself  to  relieve  the  heirs  of  line. 

In  these  circumstances,  how  is  it  possible  to  maintain  that  the  pursuer  could 
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proceed,  without  so  much  as  extracting  his  diligence,  or  making  the  least  atteo 
establish  that  proposition,  which  he  had  undertaken  to  prove,  as  a  necessary  st^J 
subjecting  the  heir-male  ?  Had  the  proof  been  incumbent  on  the  other  pai^«] 
might  have  got  the  term  circumduced  against  him  for  not  proving,  and  mi^tl' 
upon  have  obtained  an  effectual  decree.  But  he  himself  was  the  party  who  l_ 
the  allegation,  and  upon  whom  the  proof  lay  ;  and  it  is  clear  that  he  could  not  stir^ 
inch  against  the  heb-male,  without  doing  what  he  had  thus  undertaken,  and  wh»ii 
indeed  fixed  by  a  final  interlocutor  of  the  Court,  acquiesced  in  by  all  parties. 

Neither  would  it  avail  him,  though  he  should  now  be  able  to  prove  the  a^ 
in  his  petition,  that  George  Sinclair  was  bound  by  the  decreet-arbitral  to  reliev«  j 
heirs  of  line  of  this  and  other  debts.  In  fact,  he  was  only  bound,  in  a  qualified  i 
upon  getting  assignations,  to  operate  his  relief  against  the  executors  and  n 
estate  of  Francis  Sinclair,  the  predecessor,  or  against  any  other  estate,  per 
real,  that  belonged  to  him  ;  which  action  of  relief  was  reserved  unhurt  by  tiie  < 
arbitral,  together  with  all  objections  and  defences  against  such  debts.  These  i 
tions  gave  him  an  interest  to  insist  that  any  decree  or  adjudication  for  these  < 
should  be  regularly  led,  by  calling  and  discussing  the  heirs  of  line  ;  as,  upon  paji 
he  was  entitled  to  hold  these  decrees  and  adjudications  as  collateral  rights  to  | 
estate,  and  as  a  ground  of  being  relieved  out  of  any  separate  estate  belonging  to  I 
predecessor. 

But,  as  already  noticed,  the  objection  does  not  lie  upon  the  truth  or  falsehood  of  I 
allegation,  which  was  admitted  to  proof  in  the  action  of  constitution  ;  nor  is  it  ia  ( 
least  material  to  inquire  whether  it  can  now  be  proved  or  not ;  the  objection  lies  tf 
the  irregularity  of  the  proceedings,  which  cannot  now,  after  an  extracted  deoec,] 
supplied,  by  any  proof,  in  the  present  competition.  The  decree  must  be  taken  i 
is  ;  and  it  is  submitted  if  a  more  inept  proceeding  can  be  figured. 

"  The  Lords  adhered." 

Act.  Ilay  Campbell. — Alt,  Sol.  Dundas. — Clerk,  Qibson. 

Fol.  Die.  V.  3,  p.  183.    Fac.  Cd.  No.  43,  p.  114. 


No.  18.  [3571]  William  Blair  v,  Anderson.    February  18, 1663. 

One  having  bound  himself  and  his  heirs-male,  the  heir-male  was  found  liable  priiiiofa^ 
and  the  heirs  of  line  secundo  loco. 

William  Blair  as  assignee  by  the  wife  and  bairns  of  Mr.  David  Anderson,  by  k» 
second  marriage,  pursues  his  daughters,  both  of  the  first  and  second  marriage,  as  beat 
of  line,  for  implement  of  the  second  contract  of  marriage,  and  the  daughters  of  tl*- 
second  marriage  offering  to  renounce  to  be  heirs  of  line,  but  prejudice  of  their  p»-' 
vision,  by  contract  of  marriage,  as  bairns  of  that  marriage,  the  assignee  insisted  agiuflfi 
the  daughters  of  the  first  marriage,  as  lawfully  charged,  &c.  Who  alleged  no  prooefl^ 
because  the  provision,  by  the  contract  of  marriage  insisted  on,  runs  thus,  that  Mr.  Dstii 
obliged  himself,  and  his  heirs-male,  successors  to  him  in  his  estate,  but  did  obli^ttl 
other  heirs.  Ita  est,  there  is  an  heir-male.  The  pursuer  answered,  albeit  hein-ffldk 
were  only  expressed,  other  heirs  were  not  excluded ;  especially,  seeing  he  bound  himHi^ 
so  that  the  effect  thereof  would  only  be,  that  the  heir-male  should  be  liable  primobtt^ : 

The  Lords  found  the  heir-male  liable  primo  loco,  and  the  heirs  of  line  secundo  k^ 
and  found  the  heir-male  sufficiently  discussed,  by  an  apprising  of  the  clause  of  Al 
contract  of  marriage,  in  favours  of  the  heirs-male,  they  not  being  infeft  as  yet,  aal 
having  no  other  right.  Fol,  Die,  v.  1,  p.  247.    Stair,  v.  1,  p'  182. 
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No.  22.  [3574]  Earl  of  Kinghorn  v.  Leslie.    June  18,  1607. 

Though  an  heir  of  conquest  or  tailzie  must  first  be  discussed  with  respect  to  debts 
affecting  the  conquest  or  tailzied  lands ;  yet,  if  the  debt  exceed  the  worth  thereof, 
the  heir  general  must  first  be  discussed  pro  rdinqtw. 

The  Earl  of  Einghom  pursued  the  general  heir  and  heir  of  conquest  of  limquhile 
Mr.  William  Leslie  of  Warthill,  to  hear  and  see  a  decreet  of  riolent  profits  obtained  by 
him  against  the  said  Mr.  William,  as  cautioner  in  a  removing  for  John  Arbuthnot  of 
Lintuch,  transferred  in  the  said  heirs.  It  was  alleged  for  the  heir  of  provision  ;  that  it 
could  not  be  transferred  in  him,  at  least  could  have  no  execution  against  him,  till  first 
the  general  heir  was  discussed,  in  respect  of  the  daily  practice,  and  alleged  the  decision 
betwixt  Durie  and  Ros3rth,  and  diverse  others.  It  was  answered  by  the  general  heir  ; 
that  the  decreet  behoved  to  have  execution  against  the  heir  of  provision,  because  the 
said  umquhile  Mr.  William  having  in  his  own  time  comprised  the  said  John  Arbuth- 
not's  lands  for  his  relief  of  the  said  cautionary,  and  his  heir  of  conquest  and  provision 
having  succeeded  to  the  said  lands,  he  behoved  to  bear  the  burden  of  the  said 
[3575]  decreet  of  violent  profits,  and  execution  to  follow  thereupon,  and  alleged  the 
practic  betwixt  William  Hamilton,  burgess  of  Edinburgh,  and  the  Lady  Samuelston, 
and  Archibald  Hamilton  her  son.  The  Lords  found,  that  the  heir  of  conquest  should 
first  be  discussed  in  quantum  suf/icebat  valor  terrarum  appretiatarum,  and  if  these  were 
all  exhausted,  that  he  should  be  no  farther  discussed  nisi  in  suhsidium  of  the  general  heir, 
who  should  be  first  discussed  for  all  the  rest  of  the  decreet. 

Fd.  Die.  V.  3,  p.  247.     Haddington,  MS,  No.  1363. 


No.  24.  Gordon  v,  M'Dowal.     June  23,  1615. 

In  an  action  betwixt  Hugh  Gordon  of  Grange  and  Fergus  M'Dowal,  The  Lords 
found  an  execution  proper  against  Grange  as  heir  of  conquest,  without  discussing  the 
heir  of  line,  because  the  contract  was  made  upon  the  lands  that  pertained  to  the  heir 
of  conquest,  Fd,  Die.  v.  1,  p.  247.     Kerse,  MS.  p.  138. 


^o.  38.  [3684]  Dunbar  v.  The  Earl  of  Dundee.    July  1665. 

A  cautioner  bound  as  surety  and  full  debtor,  though  not  conjunctly  and  severally, 

has  not  the  benefit  of  discussion. 

By  contract  betwixt  George  Dunbar  and  Margaret  Carne^e,  David  Carnegie  of 
Craig,  her  brother,  as  principal,  and  the  Earl  of  Dundee  as  cautioner,  soverty,  and  full 
debtor,  are  obliged  to  pay  to  the  said  George  the  sum  of  8000  merks ;  whereupon 
George  charges  the  Earl,  who  suspends  upon  this  reason,  That  he  is  but  cautioner,  and 
not  obliged  conjunctly  and  severally,  and  therefore  the  principal  ought  to  be  first 
discussed. — Answered,  That  he  is  bound  as  [3685]  ^^11  debtor,  and  therefore  there  is  no 
necessity  of  discussing,  unless  it  had  been  so  provided. 

The  Lords  found  the  letters  orderly  proceeded.    See  No.  41,  p.  3586. 

Fd.  Die.  V.  1,  p.  248.     Gilmour,  No,  162,  p.  114. 
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No.  2.      [3591]  Traquair  and  Robertson  t;.  Blushielb.    March  8, 1626. 

A  man  granted  a  bond  to  his  brother,  containing  disposition  to  certain  goods, 
provision,  that  they  should  not  be  delivered  till  after  his  decease,  and  the  de 
of  his  daughter.  The  brother's  assignee  pursuing  for  delivery  of  the  goods, 
the  death  of  the  granter,  and  his  daughter,  the  deed  was  found  not  to  be  a  d 
mortis  causa,  and  therefore  not  revoked  by  a  testament  made  by  the  granter. 


James  Traquair  having  received  a  bond  from  umquhile  Thomas  Traquair,  his 
whereby  the  said  Thomas  disponed  to  him  certain  particular  goods  and  gear,  i 
provision,  that  the  same  should  not  be  delivered  till  after  his  own  decease,  and 
decease  of  his  daughter,  she  dying  unmarried  ;  to  which  bond  James  Traquair  hst 
made  one  Robertson  assignee,  after  the  decease  of  the  maker  of  the  bond,  and 
daughter,  who  died  before  her  father,  and  unmarried  ;  he  pursues  Eupham  Bluabi 
relict  of  the  said  umquhile  Thomas,  for  delivery  thereof.  In  the  which  action,  it  * 
alleged,  That  that  bond  was  donatio  mortis  causa,  and  that  the  giver  of  die 
survived  six  or  seven  years  after  the  making  thereof,  and  retained  the  use  and  f 
sion  of  the  goods  disponed  to  the  time  of  his  decease.  Likeas,  the  said  bond 
dovMtio  mortis  causa,  as  said  is,  was  revokable,  and  was  in  effect  revoked,  in  so  £tf 
the  maker  thereof  made  his  testament,  wherein  he  nominate  his  executors,  and  left 
whole  goods  and  gear  to  them,  which  makes  the  executors  to  have  right  to  [3592] 
saids  goods,  contained  in  the  said  bond,  seeing  he  left  his  whole  goods  to  the  ezecofe 
and  so  must  extend  to  the  special  goods  disponed  in  that  bond,  and  render  the  said  bi 
ineffectual,  and  the  same  is  thereby  innovate  and  become  null.  And,  it  being  fud 
alleged,  That  the  goods  contained  in  the  said  bond  were  heirship  goods,  and  could 
be  disponed  after  that  manner,  in  prejudice  of  the  heir  of  the  defunct,  viz.  anotlis 
his  brethren,  who  was  retoured  heir  to  him,  and  so  had  the  best  right  thereto,  wl 
he  could  not  be  prejudged  by  that  preceding  disposition,  which  never  took  efkct, 
ceased  and  became  void  by  the  retention  of  possession  six  years  thereafter,  and  J 
defunct's  being  in  possession  when  he  died,  as  said  is,  whereby  the  heir  had  goodq 
to  the  same  ;  which  allegeances  were  repelled  ;  for  the  Lords  found,  that  the  letefll 
of  the  possession,  and  the  clause  foresaid,  whereby  the  delivery  was  suspended  to 
time  of  the  decease  of  the  maker,  and  of  his  daughter,  did  not  derogate  from  tht  * 
but  that  it  ought  to  be  effectual  at  the  time  destinate  therein  ;  neither  found  the? 
bond  was  revocate  by  the  posterior  testament,  especially  seeing  therein  no  mentioa 
made  of  any  of  the  goods  mentioned  in  the  bond,  but  only  that  he  left  his  goods 
gear  generally  to  his  executors,  which  behoved  to  be  understood  only  of  suc^  goodii 
were  not  disponed  before  ;  and  sicklike  found,  that  the  heir  had  no  right  to  the  saT 
but,  by  the  contrary,  that  if  the  heir  had  these  goods,  he  might  be  compelled  bj 
foresaid  bond  to  deliver  the  same. 

Act.  MowAT. — Alt.  Hope. — Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  250.    Durie,  p. !» 


No.  1.    [3601]  DuRiE  of  Grange  v.  Heritors  of  Burntisland.    November  168. 

A  decreet  being  obtained  for  the  demolishing  of  a  dovecote  upon  a  new  foucdAtM^ 
because  the  builder  had  not  ten  chalders  of  victual,  conform  to  the  act  of  Paifi«ne^f 
the  Lords  foimd,  that  the  party  was  not  obliged  to  demolish  the  dovecote,  seeing  Al 
house  might  be  employed  to  some  other  use ;  but  decerned  the  defender  to  build upAl 
head  of  the  dovecote,  so  as  doves  could  not  enter,  and  to  continue  it  so  till  he  acqunrf 
an  estate  conform  to  the  act  of  ParUament.  Here  the  dove-house  did  not  consist  <i(^ 
few  holes,  which  are  usual  on  the  top  of  another  house,  but  containea  five  or  sixhTBBhw 
holes.  Fd.  Die.  v.  1,  p.  251.    Harcarse  (Dbcrkets),  No.  401,  p.  10^ 
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No.  2.  KiNLOCH  of  Conland  v.  Wilson.    January  19, 1731. 

By  act  of  19th  Pari.  1617,  it  is  ordained,  "  That  none  thereafter  shall  have  the 
privilege  to  build  a  dovecote,  unless  he  has  ten  chalders  of  victual."  But  if  one 
purchase  lands  with  a  dovecote  from  an  heritor,  who  had  the  privilege  of  a  dovecote,  he 
may  enjoy  the  same  privilege,  though  he  be  not  possessed  of  ten  chalders  of  victual. 
And  it  was  found,  that  if  there  was  a  dovecote  at  the  time  of  the  purchase,  the  purchaser 
might  repair  or  rebuild  it  upon  the  same  foundation,  but  with  no  more  dovecote  holes 
than  the  former  had  ;  but,  if  it  was  ruinous,  at  the  time  of  the  purchase,  he  could  not 
rebuild  it.    See  Appendix.  Fd.  Die.  v.  1,  p.  251. 


No.  3.    [3602]  Alexander  Brodie  of  Brodie,  Esq.  «.  Sir  Robert  Gordon  of  6or- 

donstoun,  Bart.    July  3,  1752. 

The  act  of  Parliament  prohibiting  possessors  of  land,  under  10  chalders  of  victual, 
to  erect  dovecotes,  impUes  no  restriction  as  to  the  number  of  dovecotes  upon 
those  who  possess  more  than  10  chalders. 

Brodie  obtained  suspension  of  the  building  of  a  pigeon-house,  after  Sir  Robert 
Gordon  had  made  a  considerable  advance  in  it. 

At  discussing,  the  question  turned  upon  the  construction  of  the  act  19th  Pari.  22, 
Ja.  VI.  which  declares,  "  That  no  person  shall  have  power,  liberty,  or  privilege,  to 
build  a  dovecote  upon  any  lands  within  this  realm,  except  that  the  person,  builder  of  the 
dovecote,  have  lands  and  teinds  pertaining  to  him,  extending  in  yearly  rent  to  ten 
chalders  of  victual,  next  adjacent  to  the  said  dovecote,  at  the  least,  lying  within  two 
miles  of  the  same  ;  and  that  it  shall  noways  be  lawful  to  the  person  foresaid,  worth  in 
yearly  rent  the  foresaid  ten  chalder  victual,  to  build  more  dovecotes  upon  and  within 
the  bounds  foresaid,  except  one  dovecote  only." 

[3603]  It  was  for  Brodie  averred,  in  point  of  fact.  That  the  parish  of  Kinnedar 
belonged  wholly  to  Sir  Robert  and  him  :  That  Sir  Robert's  yearly  rent  in  it  was  about 
60  chalders  of  victual,  and  Brodie's  about  30  :  That  there  is  a  large  muir,  about  half  a 
mile  long,  belonging  to  Sir  Robert,  which  lies  between  Sir  Robert's  corn-lands  and 
Brodie's  lands,  which  bears  the  best  grain  in  the  county  ;  and  that  the  place  chosen  by 
Sir  Robert,  for  building  this  pigeon-house,  was  the  extremity  of  this  barren  muir  next 
to  Brodie's  lands,  with  an  apparent  intention,  that  the  pigeons  should  be  maintained 
wholly  upon  Brodie's  corn-fields,  as  the  pigeons  had  a  full  half  mile  of  a  barren  muir 
to  fly  over  before  they  could  touch  Sir  Robert's  corn-fields  ;  which  therefore  he  was 
well  entitled  to  oppose  so  far  as  law  could  support  him :  He  therefore  contended.  That 
Sir  Robert  was  not  entitled  by  law  to  build  this  dovecote,  as  he  already  had  three 
dovecotes  upon  his  estate  in  that  parish,  all  within  less  than  two  miles  of  the  place  where 
the  fourth  was  now  a-building,  which  is  the  very  thing  that  the  act  of  Parliament 
forbids,  when  first  it  declares  it  unlawful  for  one  to  build  a  dovecote  who  has  not  ten 
chalder  of  victual  within  two  miles  of  the  place  where  it  is  built,  and  then  adds,  that 
no  man  having  ten  chalder  of  victual  shall  build  more  than  one  within  the  bounds 
foresaid. 

It  was,  on  the  other  hand,  argued  for  Sir  Robert,  That  as  the  evil  intended  to  be 
remedied  was  that  of  persons  of  small  substance  building  dovecotes,  whereby  other 
men's  grounds  were  opprest,  when  the  law  fixes  ten  chalders  of  victual  as  the  qualifica- 
tion, it  supposes  the  land,  out  of  which  that  rent  is  paid,  to  be  sufficient  to  maintain 
the  pigeons  :  That,  at  the  same  time,  it  wisely  declares,  that  there  should  be  only  one 
dovecote  upon  the  lands  producing  ten  chalders  victual ;  but  there  is  nothing  in  the 
statute  limiting  a  man,  who  may  have  60  chalders  yearly  rent,  to  have  but  one  dove- 
cote :  For,  what  could  have  been  more  absurd,  than  that  ten  heritors,  of  ten  chalders 
victual  each,  should  be  entitled  to  ten  pigeon-houses  among  them,  and  that  yet  an 
heritor  of  100  chalders  should  be  only  entitled  to  one. 

The  letters  were  found  orderly  proceeded. 

The  Lords  were  of  opinion,  that  an  heritor  had  liberty  to  build  a  pigeon-house 
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for  every  ten  chalders  of  yearly  rent :  Though  some  thought  the  suspender's  cc 
tion  of  the  act  to  be  more  asreeable  to  the  words,  and  even  to  the  spirit  of  the  act; 
the  words,  bounds  foresaid,  did  more  properly  apply  to  the  two  miles,  than  to  the  eitl 
of  the  ground  producing  ten  chalders  of  victual,  which  had  not  been  described  b^a 
bounds  ;  and  that,  according  to  what  is  now  found,  an  heritor  of  60  chalders  of  i  ^ 
may  have  six  dovecotes  within  the  bounds  of  half  a  mile,  close  to  the  march  of  i 
heritor's  ground.  KUkerran  (Dovecote),  No.  1,  p.  1§ 


No.  17. 


[3629]  Gray  v.  Gordon.    July  31, 1666. 


A  bond  being  granted  to  Sir  Robert  Farquhar,  and  bearing  the  term  of  pari 
to  be  diverse  years  after  the  date  of  the  same,  and  annualrent  to  be  paid  in  the  int« 
termly  and  yearly,  was  found  to  be  heritable  quoad  fiscum,  though  Sir  Robert  Fa 
had  deceased  before  the  term  of  payment  of  annualrent ;  and  the  assignee  was  pr 
to  a  donatar.  DirleUm,  No.  39,  p.  15. ' 


No.  69.  [3668]  Clerk's  Creditors  v.  Gordon.    December  6, 1699. 

In  the  competition  for  the  sum  in  Ruthven  of  Gairden's  wadset  on  the  Eazb 
Home  and  Annandale  their  estates,  betwixt  the  Creditors  and  donatars  of  Mr. 
escheat,  on  the  one  hand,  and  James  Gordon  of  Beaton  as  donatar  to  Ruthven's  eacl 
the  Lords  found  the  disposition  made  of  this  wadset  to  James  Clerk  by  Ruthven 
Gairden,  when  he  was  minor,  with  the  consent  of  his  uncle  as  curator,  was  not  nuB 
law,  though  there  was  no  decretum  judicis  interposed,  but  was  only  reducible 
minority  and  lesion  ;  for  though  a  pupil  can  alienate  nothing  without  the  authority  ofi 
Judge,  yet  it  was  no  legal  nullity,  where  a  minor  either  wanting  curators,  or 
their  consent,  where  he  has  them,  alienates  heritage  without  the  warrant  and  c 
of  a  Judge  ;  but  the  deed  subsists,  if  not  revoked  or  quarrelled  intra  ^ladriennium 
2d  February  1630,  Hamilton  contra  Sharp,  voce  Minor  ;  13th  December  1666,  Thoin«| 
contra  Stevenson,  Ibidem.  The  Lords  also  found.  That  the  donatar  to  Gairden's  esck4 
was  preferable  to  a  base  inf eftment  granted  by  the  rebel  to  Clerk  prior  to  the  demuxM 
tion,  unless  the  said  base  inf  eftment  was  either  confirmed  or  clad  with  possession  befan 
the  annual  rebellion  existed ;  and  which  agrees  with  the  current  of  former  deciBMOb 
19th  March  1633,  Renton  contra  Blackader,  No.  61,  p.  3662  ;  and  21st  February  16«t 
Milne  contra  Clarkson,  No.  64,  p.  3664.  And  possession  in  cursu  rebdlionis  will  do  At 
turn  to  prefer  the  base  infeftment  to  the  donatar  of  the  liferent  escheat.  But  wWf 
since  the  act  of  Parliament  1693,  taking  away  the  distinction  betwixt  public  tfd 
private  infeftments,  any  infeftment  prior  to  the  denunciation  will  now  seclude  tk 
superior  and  his  casuality.  Fd,  Die.  v.  1,  p.  256.     FountainhaU^  v.  2,  p.  71. 


No.  27. 


[3700]  Douglas  and  Heron  v.  Armstrong.    November  23, 1779. 


A  summons  having  been  executed  in  time  of  vacation  against  an  advocate  at  Ui 
house  in  Edinburgh,  while  he  was  residing  at  his  estate  in  Dumfriesshire,  attendiog 
the  duties  of  his  o.^ce  as  SherifE  of  that  county,  was  found  a  vaUd  execution.  ^ 
Appendix.  Fcl.  Die.  v.  3,  p.  187. 
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No.  57.    [3722]  Laird  of  Blanerne  v,  Ijairdof  Restalrig.    June  19, 1561. 

A  comprising  was  found  null,  because  the  lands  lying  within  a  regality,  the  denuncia- 
tion was  made,  not  at  the  head  burgh  thereof,  but  at  the  head  burgh  of  the  shire. 

The  denunciation  of  landis  to  be  comprisit  sould  be  maid  at  the  ground  of  thesamin, 
and  at  the  mercat  cros  of  the  principal  burgh  of  the  schirefdome  or  schirefdomis  quhair 
the  landis  lyis. 

Lord  Seyton  v.  Earl  of  Monteith.    Janaury  27,  1562. 

But  gif  the  landis  lyis  within  ony  regality,  the  denunciation  thairof  aucht  and 
sould  be  maid  at  the  ground  of  the  saidis  landis,  and  alswa  at  the  principal  and  heid 
town  of  the  said  regality ;  utherwayis,  gif  the  landis  lyand  withm  the  regalitie  be 
denuncit  at  the  mercat  cros  of  the  heid  burgh  of  the  said  schirefdome,  the  denunciation, 
comprising,  and  all  that  folio  wis  thairupon  is  of  nane  avail,  and  may  be  reducit. 

Fol  Die.  V.  1,  p.  262.    Balfour  (Comprising),  No.  1,  p.  401. 


No.  61.  [3724]  Paterson  v.  Fermour.    November  20, 1672. 

Homing  found  null,  as  not  executed  at  the  cross  of  Edinburgh,  in  which  city  the  rebel 

had  his  house  and  furniture. 

John  Paterson  pursues  a  declarator  of  the  escheat  of  John  Fermour,  who  having 
aUeged  that  the  horning  was  null,  he  being  denounced  at  Cupar  in  Fife,  whereas  hi^ 
dwelling  and  domicile  was  at  Edinburgh ;  whereupon  the  Lords,  that  they  might 
not  give  either  party  the  sole  probation  of  the  domicile,  did,  before  answer,  allow 
either  party  to  adduce  witnesses.  The  pursuer  adduced  five,  all  conform,  proving 
that  Fermour,  with  his  wife  and  bairns,  came  to  Anstruther  in  the  middle  of  March, 
and  staid  at  his  good-brother's  house,  being  an  ale-house,  till  the  date  of  the  denuncia- 
tion, which  was  upon  the  16th  of  May,  and  thereafter  till  about  Whitsimday.  The 
defender  proved  by  as  many  witnesses,  that  he  had  a  house  taken  in  Edinburgh  from 
Whitsunday  to  Whitsunday,  and  that  he  dwelt  therein  during  that  time  ;  and  some 
of  them  deponed,  that  he,  his  wife,  and  one  bairn,  went  over  and  staid  about  their 
business  of  Balcony  in  Fife,  20  days  ;  [3725]  and  most  of  them  deponed,  that  they 
were  his  nearest  neighbours,  and  saw  him  frequently  come  and  go  to  his  house,  but 
could  not  depone  how  long  he  was  there,  or  how  long  he  was  absent  about  his  business. 

The  Lords  found,  That  albeit  a  domicile  by  40  days  staying  at  any  place,  though 
in  an  inn  or  hired  chamber,  might  be  sufficient  to  sustain  a  citation  made  there,  yet 
not  to  constitute  a  domicile,  whereupon  denunciation  and  escheat  might  follow,  or 
whereupon  the  confirmation  of  a  defunct's  testament  might  fall  to  the  Commissaijr 
of  that  place  ;  but  as  to  these  the  principal  domicile  behoved  to  be  considered  ;  and 
found,  that  by  the  probation  foresaid,  Fermour's  principal  domicile  was  at  Edinburgh, 
where  he  had  his  house  and  plenishing,  and  was  the  most  part  of  his  time  ;  and  there- 
fore found  the  denunciation  at  Cupar  null,  and  assoilzied.  Stair,  v.  2,  p.  119. 


No.  75.   [3739]  Douglas  t?.  Jackson  and  Grahame.    February  11, 1675. 

The  Lords  found,  that  a  poinding  is  not  lawful,  unless  it  be  begun  before  the  setting 
of  the  sun  ;  and  what  is  to  oe  done  at  that  time,  be  all  done  and  complete  before  the 
day  light  be  gone.  Fd,  Die,  v.  1,  p.  263.     Dirleton,  No.  250,  p.  121. 

*^*  Stair  reports  the  same  case  : 

Robert  Douglas  having  pursued  Jackson  for  spuilzie,  or  restitution  of  goods 
poinded  from  him,  insists,  upon  this  reason,  that  the  poinding  was  not  done  in  due 
time  of  day,  but  in  night,  at  least  after  sunset.  It  was  answered,  That  it  was  sufficient 
that  it  was  done  with  day  light. 

The  Lords  found,  that  the  poinding  was  not  valid,  unless  it  were  begun  before 
sunset,  and  ended  during  the  day  light.  Stair,  v.  2,  p.  321. 
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No.  95.         [3755]  Napier  v,  Gordon  of  Grange.    February  12,  1670. 

An  inhibition  found  null,  because  the  executions  of  it  bore  not  that  a  copy 

at  the  market  cross. 

John  Napier,  as  representing  his  father,  did  pursue  William  Gordon  of  Or 
as  representing  Hugh  his  father,  for  payment  of  2000  merks,  due  by  the  said  mnq 
Hugh's  bond  ;  and  upon  the  said  William's  renouncing  to  be  heir,  obtained  adjn 
tion  of  the  lands  of  Grange  and  others,  in  so  far  as  might  belong  to  the  said  xu 
Hugh's  debtor's  heirs,  and  thereupon  did  pursue  the  tenants  for  mails  and 
in  which  action,  it  was  alleged  for  William  Gordon,  now  of  Grange,  That  he  i 
infeft  by  a  disposition  from  the  said  umquhile  Hugh  Gordon  of  Grange,  his  father^i 
onerous  causes  and  sums  of  money  undertaken,  and  paid  for  his  father,  which  1| 
found  relevant ;  and  to  evite  the  same,  the  said  John  Napier  raised  reductaou 
Grange's  right,  granted  by  his  father,  ex  capiie  inhibitionis,  raised  against  his  f 
upon  the  said  bond,  before  the  disposition  made  to  this  Grange ;  which  inhi 
being  produced  this  day  fortnight,  it  was  alleged  for  Grange  that  the  same  was  i 
because  the  executions  bore  not  a  copy  to  have  been  left  at  the  market  cross,  a 
publication  of  the  inhibition,  which  the  Lords  found  relevant ;  and  now  the  pu 
insisted  on  this  reason,  That  the  disposition,  though  it  bore  onerous  causes,  yet  I 
after  the  contracting  of  his  debt,  by  a  father  to  a  son,  the  narrative  bearing  the  i 
thereof,  is  not  probative  against  a  third  party,  but  the  same  must  yet  be  instructed. 

Which  the  Lords  sustained,  and  ordained  Grange  to  produce  the  instmetki 
thereof.    See  Proof.  Fol,  Die,  v.  1,  p.  265.    Stair,  v.  1,  p.  671. 


No.  126.    [3775]  Duff  of  Drummoir  v.  Gordon  of  Achintoul.    June  12, 1707. 

An  execution  of  an  inhibition  was  found  null,  because  it  bore  only  three  knocks  i 
of  six,  to  have  been  given  at  the  most  patent  door  of  the  debtor's  dwelling-honse. 

Drummoir  having  purchased  in  the  preferable  rights  upon  the  estate  of  And 
of  Westertown,  he  pursues  a  sale  and  ranking  of  the  creditors  ;  wherein  [3776] 
pearance  is  made  for  Achintoul,  and  others,  who  alleged,  Imo,  His  rights  pure) 
from  Major  Anderson,  the  debtor's  brother,  must  be xestricted  to  the  sums  duly 
out  by  the  Major,  because  he  was  no  more  but  trustee  for  Westertown,  lus  brc 
and  so  the  eases  and  abatements  got  must  accresce  to  him.  2do,  He  cannot 
charge  the  sums  paid  by  him,  because  both  the  Major  and  his  authors,  from  ¥ 
he  derives  right,  had  great  intromissions  with  the  common  debtor's  rents  and  estvt^ 
which  would  exhaust,  satisfy  and  pay  what  is  resting.  Answered,  To  the  1st,  Iltj 
trust  is  denied,  and  no  backbond  is  produced ;  and,  to  the  2d,  It  is  rev  juraia,  becavi 
the  Major  has  deponed,  That  the  debts  to  which  he  has  right  are  yet  truly  resting  aoi 
owing,  and  were  not  for  the  common  debtor's  behoof.  RepUed,  No  regard  to  that  oalk» 
for  it  is  only  taken  to  facilitate  rankings  by  the  Lords  ex  officio,  and  not  defemi^ 
adversario,  not  being  craved  by  the  creditors ;  and  such  oaths  never  hindered  tbi 
alleging,  that  the  debts  were  simulate,  or  extinguished  by  payment,  intromisakiiit 
compensation,  or  the  like.  Duplied,  Here  it  must  be  understood  to  be  upon  dM 
creditors  application ;  for  they  ^ave  in  interrogatories,  upon  which  he  depones,  aai 
after  which  there  can  be  no  more  inquiry.  The  Lords  remitted  the  trial  of  this  matter 
of  fact  to  Lord  Minto,  Ordinary  in  the  ranking.  In  the  third  place,  Drummoir  objected 
against  an  inhibition  produced  by  Achintoul  t;.  Westertown,  that  its  execution  vii 
null,  because  it  only  bore  three  knocks  given  at  Westertown's  dwelling-house  door; 
whereas,  the  75th  act,  1540,  requires  six.  Alleged,  That  act  relates  only  to  snmmoiiM8» 
and  not  to  inhibitions  and  other  diligences.  2do,  Though  that  act  enjoins  six  knodo^ 
yet  the  omission  does  not  annul  the  execution,  but  only  punishes  the  messenger 
executor,  as  the  act  74th,  immediately  preceding,  inflicts  deprivation  on  him,  if  k 
omit  to  stamp  his  executions ;  and  so  it  was  found  in  a  parallel  case,  Dmie,  M 
November  1624,  Hope  contra  the  Minister  of  Craighall,  voce  Eire:  Patbimoky,  in  » 
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tack  set  by  a  churchman  for  his  life,  and  five  years  after,  without  the  patron's  consent, 
that  the  penalty  was  not  the  annulling  of  the  tack,  but  only  deprivation  of  the  setter ; 
because,  where  the  act  adjects  another  penalty,  without  annulling  the  act,  there  it 
subsists  ;  but  the  sanction  only  is  inflicted  and  applied.  Answered,  to  the  1st,  The 
act  not  only  relates  to  summonses,  but  to  all  letters  passing  the  signet,  and  so  must 
include  inhibitions,  as  well  as  other  writs.  To  the  2d,  If  the  want  of  the  six  knocks 
did  not  infer  a  nullity,  the  party  would  be  in  a  very  bad  condition  ;  for  the  depriving 
a  messenger,  or  malang  him  liable  in  damages,  is  but  a  very  sorry  relief.  And  the 
5th  act  1681,  and  4th  act  1686,  regulating  executions  of  homings  and  inhibitions, 
taking  away  stamping,  and  introducing  subscribing,  and  the  date  of  the  deUvery,  are 
all  under  the  pain  of  nullity.  And  Hope,  in  his  lesser  practics,  cap.  12,  distinguishes 
inter  leges  prohiberUes  et  jubentes,  and  thinks  ipsa  prohihitio  reddit  if  sum  actumy  nullum 
€i  invalidum,  sine  clausula  irritante.  The  Lords  did  not  regard  these  nice  subtle  dis* 
tinctions,  but  found  the  bearing  only  of  three  knocks  (it  seems  the  messenger  has  been 
dreaming  of  the  three  oyesses  in  the  publica-[3777]-tion  of  such  letters),  instead  of 
six,  was  a  nullity  of  the  execution,  and  thereupon  reduced  the  inhibition. 

Fol.  Die,  V.  1,  p.  267.    Fauntainhall,  v.  2,  p.  370. 


No.  3.  [3818]  The  Earl  of  Crawpubd,  and  Hugh  Crawfurd,  Writer  in  Edin- 
burgh V,  Mary  Ure,  and  Duncan  Glasfurd,  her  Husband,  for  his  Interest. 
January  10,  1755. 

General  disponees,  although  not  named  executors,  are  entitled  to  the  office  of  executor, 
preferable  to  the  defunct's  nearest  of  kin. 

James  Ure  granted  a  general  disposition  of  all  the  goods  and  effects  he  had,  or 
should  have,  at  this  death,  failing  children  of  his  own  body,  in  favour  of  the  Earl  of 
Crawfurd  and  Hugh  Crawfurd  equally ;  but  the  disposition  contained  no  nomina- 
tion of  executors. 

James  Ure  died  without  leaving  children  ;  and,  after  his  death,  the  disponees 
obtained  themselves  decerned  executors-dative  to  him  before  the  Commissaries  of 
Edinburgh. 

After  extracting  the  decreet-dative,  but  before  expeding  the  confirmation,  Mary 
Ure,  the  sister  of  James,  applied  to  the  Commissaries  by  petition,  praying,  That  she 
might  be  confirmed  as  nearest  of  kin,  seeing  the  defunct  had  not  named  executors. 
The  Commissaries  reversed  the  decerniture  in  favour  of  the  disponees,  and  preferred 
Mary  Ure,  as  nearest  of  kin,  to  the  office  of  executor. 

The  disponees  complained,  by  a  bill  of  advocation  to  the  Court  of  Session  ;  and 
pleaded,  That  as,  by  the  disposition,  the  goods  to  be  confirmed  belonged  to  them,  they 
ought  to  have  the  administration  of  these  goods,  and  were  entitled  to  the  office  of 
executor  preferably  to  the  nearest  of  kin,  who  had  no  interest  in  them. 

Answered  for  Mary  Ure ;  That  by  the  instructions  to  the  Commissaries,  they 
are  appointed  to  prefer  the  nearest  of  kin  to  the  office  of  executor,  when  there  is  no 
executor  nominated  ;  and,  agreeably  to  these  instructions,  the  Court  of  Session  found 
the  nearest  of  kin  preferable  to  a  general  disponee,  in  a  competition  for  the  office  of 
executor  anno  1707,  Scot  of  Harden  v.  Lady  Harden,  No.  1,  p.  3809.  It  avails  not 
to  say,  that  it  is  improper  to  prefer  the  nearest  of  kin  to  the  office,  when  he  behoved 
immediately  thereafter  to  account  to  the  general  disponee  for  the  whole  effects  ;  for 
the  law  has  expressly  made  it  a  rule.  That  the  nearest  of  kin  is  to  be  preferred  to  the 
office,  when  there  is  no  executor  nominated ;  and  the  nearest  of  kin  is  entitled  to 
judge  whether  the  office  be  profitable  for  him  or  no  :  And,  in  many  cases,  it  may  be 
profitable ;  for  example,  if  he  have  grounds  for  reducing  the  general  disposition. 

Replied  for  the  general  disponees  ;  That  the  plain  meaning  of  the  mstructions  to 
the  Commissaries  is,  to  give  the  office  of  executor  to  the  party  who  apparently  has 
the  preferable  interest  in  the  subject  to  be  confirmed  ;  and,  as  the  general  disponees 
have  not  only  a  preferable,  but  even  an  exclusive  right,  in  a  competition  with  the 
nearest  of  kin,  justice  requires  that  they  should  have  the  management  of  their  own 
MOR.  I.  16* 
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effects  ;  for  it  would  be  absurd  to  give  the  nearest  of  kin  the  possession  of  goods  i 
belonging  to  another,  or  to  entitle  him  to  sell  them  against  the  will  of  the  "' 
and  make  him  only  accountable  for  the  [3819]  apprised  values,  when  perha^ 
might  yield  more.     By  the  instructions  to  the  Commissaries,  the  nearest  oi 
only  to  be  preferred,  when  there  is  no  nomination  or  testament  made  hy  the  di 
and,  under  the  word  testament,  a  general  disposition  may  very  properly  he  < 
prehended. 

In  the  case  of  Scot  of  Harden,  the  nearest  of  kin  was  also  the  defunct's 
the  moveables  assigned  were  bygone  rents  ;  and  therefore  he  had  an  evident  i 
to  apply  for  the  office  of  executor,  that  he  might  have  it  in  his  power  to  prot 
tenants,  and  prevent  his  lands  from  being  thrown  waste  by  too  rigorous 
against  the  tenants  :  But,  whatever  the  Court  may  have  foimd  whilst  it  was  held! 
law.  That  the  dead's  part  did  not  vest  in  the  nearest  of  kin  without  confrmation,! 
that  the  confirming  of  a  part  did  not  transmit  the  whole  ;  these  decisions  can  be  ooi 
now,  when  the  matter  of  confirmations  and  of  the  transmission  of  moveables  f 
dead  to  the  living,  are  established  in  a  manner  much  more  equitable  than 
obtained. 

"  The  Lords  remitted  the  cause  to  the  Commissaries,  with  an  instruction  to  ] 
the  disponees." 

Reporter,  Lord  Justice-Clerk. — Act.  Lockhart  &  J.  Dalrymple. — Alt.  FsrocM 

&  And.  Pringle. 

Fd.  Die.  V.  3,  p.  189.     Fac,  Cd.  No.  125,  p.  185. 


No.  19.    [3837]  Legatars  of  Mrs.  Hannah  v.  Henry  Guthrie,  Writer  in  Edinbni]^ 

June  15, 1738. 

An  executor-nominate  is  liable  to  account  for  the  residue  of  the  free  effects  to  legataa 
if  it  appear,  by  his  oath,  the  testator  trusted  to  his  faith  to  dispose  of  it  in  1' 

manner. 

Mrs.  Hannah  executed  a  testament,  wherein  she  appointed  Mr.  Guthrie  her  ex< 
tor,  and  burdened  him  with  certain  legacies  to  her  relations ;  signifying  to  him, 
the  same  time,  that,  whatever  residue  of  her  effects  should  remain  over  and  abo 
her  debts  and  legacies,  and  a  reasonable  gratification  to  himself  for  his  trouble, 
was  her  will  or  pleasure  he  should  make  a  fair  distribution  thereof  amongst  her  frii 
in  proportion  to  their  legacies  expressed  in  the  testament. 

Upon  her  death,  the  Legatars  brought  a  process  against  Mr.  Guthrie  for  the 
balance  of  the  effects,  and  referred  it  to  his  oath,  Whether  or  not  the  te8-£383B! 
had  not  trusted  to  his  faith  and  promise  to  apply  the  same  in  that  manner  ? 
consequence  whereof,  he  deponed,  That  Mrs.  Hannah  told  him,  at  the  time  the 
ment  was  executed,  and  he  accordingly  believed,  that,  after  payment  of  the 
and  legacies  in  the  disposition,  there  would  be  some  small  thing  over,  which 
be  more  than  a  gratuity  for  his  own  pains ;  and  that  he  understood,  that,  if  the 
mainder,  after  paying  the  debts  and  legacies,  should  come  out  to  be  any  thing  o(» 
siderable,  that  he,  though  named  executor,  was  to  have  no  more  than  a  reaaonalfe 
gratuity  for  his  own  pains,  he  being  no  ways  related  to  the  defunct,  nor  never  haviif ! 
been  acquainted  with  her  till  a  short  time  before  her  death.  And,  further,  he  depomC ' 
That,  after  Mrs.  Hannah's  death,  he  promised  to  a  lady,  who  was  a  friend  of  hoB^ 
to  dispose  of  the  effects  as  she  should  direct,  deducting  a  gratuity  to  himself,  becaiM 
such  he  understood  to  be  the  will  of  the  defunct.  Whereupon  the  Legatars  pleidei 
Imo,  That  the  testament  sufficiently  excluded  the  nearest  of  kin  from  the  office  ft 
executor,  by  nominating  the  defender  executor-testamentar,  and  from  the  benefiec^. 
by  burdening  him  with  the  legacies  partly  expressed  and  partly  committed  to  Ai 
faith  and  credit  of  his  promise.  2do,  That  there  was  a  sufficient  active  title  in  tb 
pursuers  to  insist  in  this  action,  without  any  confirmation  hy  the  defender's  piomiit 
made  to  the  defunct ;  whereby  it  was  plain,  this  case  was  as  directly  a  proper  Romaa 
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fidei-eommUf.  as  any  that  possibly  could  occur ;  the  defender  being  fiduciary,  and  the 
puTBueis  the  fidei-cammwary  heirs,  as  to  the  superplus  of  the  defunct's  effects  above  her 
debts  and  legacies.  See  §  tdl,  Inst,  de  fidei-com.  hcered.  T.  23,  and  uiL  Cod,  de  fidei- 
cam.  Neither  ought  it  to  be  any  objection.  That  this  superplus  may  seem  to  be  of 
the  nature  of  verbal  legacies,  which,  according  to  our  law,  cannot  have  effect  above 
£100  Scots  to  each  legatar,  seeing,  though  we  do  not  allow  the  effect  of  verbal  le^racies 
to  be  extended  beyond  £100  Scots,  where  the  proof  of  them  is  rested,  by  the  defunct, 
on  the  credit  of  witnesses,  and  not  on  the  faith  and  promise  of  the  executor-nominate, 
even  though  the  executor  acknowledge  the  verity  of  the  bequeathment ;  yet  reason 
and  justice  require,  that,  where  the  defunct  has  depended  on  the  faith  and  promise 
of  the  executor,  and  not  on  the  credit  of  witnesses,  the  same  should  be  made  effectual, 
as  all  promises  are,  with  us,  whether  made  to  the  hving  or  dead,  they  being  proved, 
as  here,  by  the  oath  of  the  party. 

The  Lords,  in  respect  of  the  acknowledgment,  on  oath,  of  the  executor  (who,  by 
the  will,  hath  right  to  the  residue  of  the  effects,  if  any  be,  after  payment  of  the  legacies), 
That  he  understood  it  to  be  the  will  of  the  defunct,  that  he  was  to  account  to  the 
Legatars  proportionally  to  their  several  legacies,  for  the  remainder  of  the  effects, 
after  payment  of  the  legacies  and  a  reasonable  gratification  to  himself,  found  him 
liable  to  account.  C  Hfyme,  No.  95,  p.  149. 


No.  51.     [3864]  L.  CuRRiEHiLL  V,  Executors  of  Gumming.    March  31,  1624. 

After  an  action  is  raised  against  an  executor,  he  is  not  at  liberty  to  prefer  another 
creditor,  even  though  that  creditor's  debt  is  acknowledged  by  the  defunct  in  his 
testament. 

In  the  action  pursued  by  L.  Curriehill,  whereof  mention  is  made.  No.  2,  p.  2937, 
and  No.  1,  p.  3591,  the  Lady  Cowie  being  convened  as  executrix  to  her  husband,  who 
was  executor  to  umauhile  Walter  Cowie,  debtor  to  the  pursuer,  for  payment  to  the 
said  pursuer' of  the  debt  owing  to  him  by  the  said  Walter,  the  Lords  sustained  the 
action  against  the  defender,  for  so  much  of  the  said  defunct's,  viz.  Walter  Currior's 
goods  and  gear,  as  were  intromitted  with  by  the  Laird  of  Cowie  before  his  decease, 
or  by  his  Lady,  who  is  defender,  at  any  time  sinsyne  allenarly,  and  found  process 
against  her  allenarly,  for  her  own  and  her  husband's  intromission,  with  any  of  the 
said  Walter's  goods,  to  make  her  answerable  "pro  tanto,  to  the  pursuer  for  his  debt, 
and  not  to  make  her  subject  to  pay  any  further  than  her  and  her  husband's  intro- 
mission extended  unto,  in  respect  that  the  said  umquhile  Walter  Currior's  testament 
was  confirmed  in  July,  shortly  thereafter,  viz.  within  a  half  year  after  Walter's  decease, 
after  which  confirmation,  the  executor  confirmed,  viz.  the  Laird  of  Cowie,  died  in 
August  that  same  year ;  so  that  for  the  shortness  of  time  intervening  betwixt  the 
confirmation  and  the  executor's  decease,  he  could  not  of  reason  be  subject  in  any 
more  than  was  intromitted  with  by  him,  and  consequently,  that  his  executor  could  be 
no  further  answerable  than  himself,  except  pro  tanlo,  if  she  intromitted  with  any  more 
sinsyne  herself :  And  where  the  defender  desired  some  defalcation  of  her  husband's 
intromission  foresaid,  of  some  particular  debts  paid  by  her  husband  to  Walter  Currior's 
creditors,  the  Lords  would  not  allow  any  article  of  defalcation  for  such  debts  alleged 
paid  by  him,  after  the  time  of  the  intenting  of  the  pursuer's  first  action,  which  was 
moved  by  him  against  the  Laird  of  Cowie,  in  his  own  lifetime,  and  before  the  testa- 
ment was  confirmed  by  him ;  albeit  the  defender  alleged,  that  the  saids  debts  were 
given  up  by  the  defunct  with  his  own  mouth,  and  contained  in  his  testament,  sub- 
scribed by  himself ;  and  being  a  testament  testamentar,  whereby  it  was  alleged  that 
there  needed  no  further  warrant  to  pay  the  same,  but  the  testament  itself  and  the 
party's  discharge,  it  being  a  true  debt,  which  allegeance  was  repelled  ;  for  the  Lords 
found,  that  the  executor  being  once  summoned  before  payment,  and  before  confirma- 
tion of  the  testament,  the  testament  unconfirmed,  albeit  bearing  the  debts,  could 
not  be  fk  warrant  to  exoner  him,  in  his  payment  thereof,  there  being  no  sentence 
recovered  thereupon  against  him,  whereby  to  prejudge  the  pursuer  of  his  debt,  at 
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least  of  his  proportion  thereof,  amongst  the  rest  of  the  defunct's  creditors^ 
by  his  citation,  he  had  timeonsly  interrupted  the  executor^s  voluntary  paymenk 

Act.  Lawtie.— Alt.  NicoLSON,  senior. — ^Clerk,  Scot. 

Fd,  Die.  V.  1,  p.  275.    Durie^  p. 


No.  5.    [3945]  IsoBEL  MoNCBiEF  and  Her  Husband  i;.  Catharine   Ho2 
Relict  of  George  Moncrief  of  Sauchop.    June  20,  1713. 

Funeral  expenses,  ahment  of  the  defunct's  family  till  the  next  term  after  his  < 
the  expense  of  confirming  his  testament,  and  the  relict's  mournings,  do  not  i 
the  dead's  part  only,  but  come  ofE  the  whole  head  of  the  executry ;    all 
being  considered  as  the  defunct's  debts,  but  the  charges  of  building  a  mo 
to  the  defunct,  by  warrant  of  his  testamentary  deed,  come  ofiE  the  dead's  ] 
only. 

In  the  action   at  the  instance   of  Isobel  Moncrief  and  her  Husband  e. 
Lady  Sauchop,  mentioned  27th  January  1713,  voce  Husband  and  Wife,  the  d 
claimed,  jure  rdictcB,  the  half  of  all  the  defunct's  moveables,  &ee  of  the 
of  her  husband's  funeral,  and  the  building  a  monument  to  him,  and  the  co] 
of  his  testament,  and  her  own  mournings,  and  the  aliment  of  the  defunct's 
till  the  next  term  after  his  decease,  all  which  she  alleged  must  afiect  the  dead^s 
only,  and  could  not  lessen  her  legal  share ;   because,  Imo,  Nothing  dimitiiaheA 
whole  head,  but  what  is  due  by  the  husband  before  his  death,  and  he  could  not  pro] 
be  debtor  for  his  funeral  charges  before  his  decease,  when  these  had  no  being, 
there  was  not  a  creditor.    Now,  a  relict  hath  right  to  her  share  of  the  hi 
moveables  at  the  moment  of  his  death  ;  not  by  any  succession,  but  jtare  fropm 
division  of  the  goods  that  were  in  communion  during  the  marriage,  under  the  hi 
administration ;   upon   dissolution  whereof,  the  wife   acquires   no   new,   but 
[3946]-tinue8  her  former  right  tanqiiam  domina,  without  necessity  to  confirm  hers) 
And  as  she  could  claim  no  part  of  any  thing  that  fell  due  to  the  husband  at  the 
of  his  death  ;  so  neither  should  she  be  burdened  with  debts  to  which  his  repi 
tive  became  liable  by  dissolution  of  the  marriage.    Sir  John  Nisbet,  in  his 
and  Questions,  tit.  Funeral  Charges,  is  clear  of  this  opinion.  That  the  funeral 
should  affect  only  the  dead's  part,  these  not  being  a  debt  contracted  during  the  ^^^  ^ 
munion.    And  therefore  the  husband's  funeral  charges  must  be  paid  out  of  the  deadfl^ 
part  as  the  expense  of  the  wife's  funerals  would  come  off  her  own  share.     2do,  Bl 
expense  of  building  the  monument  falls  to  be  considered  and  determined  up<m  dni 
same  grounds  of  law  with  the  funeral  charges  ;  the  former  having  had  no  founditka 
till  after  dissolution  of  the  marriage,  and  being  of  the  nature  of  legacies  or  donatkoft: 
mortis  causa,  tho-t  are  payable  only  out  of  the  dead's  part.     3tio,  The  exp«aeflt: 
confirming  the  defunct's  testament  can  burden  only  his  executors,  because  it  Ml 
not  a  debt  of  the  defunct ;  for,  if  it  were  a  debt  of  the  defunct,  it  would  be  due  whedi« 
there  were  a  testament  or  confirmation,  or  not,  which  cannot  be  pretended.    Corf»* 
mation  is  a  deed  of  the  executor,  whom  law  obligeth  to  confirm,  before  he  can  haw 
a  title :   And  the  relict,  who  has  right  to  her  part  without  confirmation^  cannot  bt 
burdened  with  making  up  the  right  of  a  third  party.     As  she  hath  right  to  her  tewt 
of  lands,  and  to  her  share  of  the  moveables,  without  any  burden  of  the  expesae  A 
the  heir's  service,  she  can  as  little  be  burdened  with  the  expense  of  the  executrf* 
confirmation,  which  is  aditio  hcereditatis  mobilium,    4to,  The  Lady's  aliment  to  4b 
term  subsequent  to  her  husband's  death  can  affect  only  his  executors,  and  the  deaf* 
part  being  due  only  by  his  representatives  for  the  maintenance  of  his  own  family; 
seeing  otherwise,  the  relict  would  be  obliged,  not  only  to  maintain  herself,  but  ai» 
her  husband's  whole  family  in  that  interval.    My  Lord  Stair,  in  the  close  of  his  tiAt 
Conjugal  Obligations,  says,  "  Wives  have  not  only  a  half  or  third  of  their  ht*- 
band's  moveables,  but  have  their  aliment  till  the  next  term  after  their  husband** 
death  " ;  which  is  the  same  thing  as  if  he  had  said,  their  aliment  is  not  payable  out 


MOS.  8947.  EXECT7TRY  498 

of  their  own  share  of  the  moveables  ;  seeing  otherwise,  they  could  not  be  said  to  have 
their  aliment  over  and  above  that  share.  The  origin  of  aliments  due  to  relicts,  seems 
to  have  proceeded  from  the  same  cause  that  obligeth  a  husband's  successors  to  pay 
the  expenses  of  child-bed  to  them ;  and,  as  the  relicts  themselves  were  never  bur- 
dened with  any  part  of  the  expense  of  the  latter,  neither  can  any  part  of  the  charges 
of  the  former  lie  upon  them.  5to,  The  rehct's  mournings  burden  the  husband's  exec- 
utors, and  not  herself,  Stair,  Inst.  tit.  Conjug.  Oblig.  §  10,  November  12,  1664, 
Murray  contra  Neilson,  voce  Husband  and  Wife,  7th  July  1675,  Wylie  contra  Morison, 
Ibidem  ;  because,  there  were  no  debt  due  by  the  defunct  when  he  died,  and  the  relict's 
share  of  the  moveables  belongs  to  her  from  the  moment  of  her  husband's  death,  free 
of  all  subsequent  debt.  Nothing  being  ever  claimed  upon  the  account  of  mournings 
unless  they  be  used  and  worn,  shews  that  the  [3947]  pnce  thereof  is  not  the  defunct  s 
debt,  which  must  be  certain  and  fixed  at  the  moment  of  his  death.  Again,  where  there 
are  no  moveables,  mournings  are  due  by  the  heir,  which  demonstrates  these  to  be  a 
burden  only  upon  the  defunct's  successor ;  and  the  reUct  draws  her  share  without 
any  passive  title  of  representation.  In  fine,  there  being  no  civil  obligation  upon 
wives,  children,  or  servants  to  wear  mournings,  and  the  same  being  used  only  ex 
jnetate,  out  of  deference  to  the  defunct's  memory,  the  burden  ought  to  lie  upon  his 
successors,  and  not  upon  his  relict. 

Answered  for  the  pursuer ;  Imo,  Albeit  the  expense  of  the  funerals  falls  not  due 
till  after  dissolution  of  the  marriage,  yet  it  is  properly  the  defunct's  debt.  Qui  propter 
funus  aliquid  impendit,  cum  defuncto  contrahere  creditur,  non  cum  hasrede,  L.  ly  ff,  de 
Religios.  et  Sumpt.  Fun.  and  Momentum  primum  mortis  annumeratur  vitcB :  Therefore 
the  defunct's  whole  moveables  must  be  burdened  with  his  funeral  charges ;  in  the 
same  manner  as  with  a  bond  whereof  the  term  of  payment  fell  due  after  his  decease  ; 
especially  considering,  that  funeral  charges  are  a  debt  preferable  to  all  other  move- 
able debts :  Nor  can  it  be  controverted,  that,  were  not  the  dead's  part  sufficient  to 
satisfy  the  funeral  expense,  whatever  moveables  are  extant  may  be  subjected  to  the 
payment  thereof,  before  the  heir  can  be  reached.  2do,  Since  the  expense  of  the  monu- 
ment arose  from  the  defunct's  will  in  his  Hfetime,  and  the  relict  occasioned  the  same, 
there  is  very  good  reason  for  laying  it  upon  the  whole  head.  3tio,  It  is  the  universal 
practice  of  all  the  commissary  courts  in  Scotland,  to  deduct  the  expense  of  confirmation 
off  the  whole  head,  founded  on  this  good  reason,  because,  though  the  wife  needs  not 
to  confirm  her  share  of  the  moveables  for  establishing  a  title  thereto,  yet  it  is  im- 
practicable to  make  the  division  till  the  subject  be  confinned,  and  the  whole  moveables 
brought  fairly  in  the  testament,  that  creditors  or  others  concerned  be  not  injured. 
4to,  There  is  the  same  reason  for  deducting  the  aliment  and  mournings  ofE  the  whole 
head,  as  for  deducting  the  funeral  expenses  ;  the  former,  as  well  as  the  latter,  being 
a  debt  of  the  defunct.  The  question  in  the  place  cited  out  of  the  Lord  Stair's  Institu- 
tions for  taking  the  rehct's  mournings  off  the  dead's  part,  is  not,  Whether  such  debts 
shall  come  off  the  whole  head  of  the  executry,  or  the  dead's  part  only  ;  but  whether, 
seeing  the  wife  received  the  goods  from  the  furnisher,  she  be  liable  for  the  same  proprio 
nomine,  or  if  the  executry  be  afiectable  ? 

Replied  for  the  defender ;  The  L.  1,  ^.  Rdig.  makes  nothing  for  the  pursuer.  For 
the  position  appears  to  be  a  fiction  in  law  from  the  word  creditur  ;  and  qui  corUrahere 
creditur,  de  facto  non  contrakit.  This  is  further  evident  from  the  best  gloss  on  that 
law,  which  adds,  Ab  hcerede  tamen  recipit,  ut  et  a  poire  vd  domino,  L,  12,  §  2,  ff.  eod. 
And  datur  hcec  actio  adversus  eos  ad  quos  funus  periinet,  utputa  adversus  hcsredem 
ccBterosque  successores ;  whereas  the  relict  draws  not  her  share  by  succession,  or 
lanquam  hcsres.  That  the  funeral  charges  are  a  preferable  debt,  cannot  be  applied 
to  this  case,  where  there  is  a  valuable  executry,  and  the  question  is  not  concerning 
the  preference  thereof,  but  only  con-[3948]-cerning  the  fund  of  payment.  So  it  is 
an  amusement  to  pretend,  that  if  the  dead's  part  be  not  sufficient,  the  wife  must  bury 
her  husband  out  of  her  share  ;  for  that  preferable  debt  falling  first  to  be  paid,  if  the 
dead's  part  come  short,  the  wife  can  have  nothing.  Upon  the  whole,  it  may  be 
noticed,  That  the  learned  Joannes  a  Sande  says.  Quod  apud  Frisios  Societas  con- 
jugalis  non  censetur  continuata  usque  dum  inventarium  fuerit  confpctum,  Senatusque  noster 
hanc  qucBstionem  definiendam  existimavit  ex  jure  Romano,  L,  59,  L,  63,  §  8,  L.  65,  §  9,  ff. 
pro  Socio,  secundum  quam  sententiam  judicatum  fuit  in  curia  nostra,  7th  October  1618. 

The  Lords  found,  Imo,  That  the  funeral  expense  doth  not  affect  the  dead's 
part  only,  but  comes  off  the  whole  head  of  the  executry.    2dOy  The  Lords  found,  that 
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the  building  of  the  monument,  being  by  warrant  of  a  testamentary  deed,  tiie  < 
thereof  comes  off  the  dead's  part.     But  they  seemed  in  their  reasoning  to  be  of  c  ^ 
that  a  monument  erected  to  a  defunct,  whose  character  and  fortune  deservdj 
would  be  considered  as  a  part  of  the  funeral  expenses ;  and  so  come  off  the 
head.     3tio,  The  Lords  found,  that  the  expense  of  the  confirmation  cornea 
whole  head.     4to,  They  found,  that  the  expense  of  the  aliment  and  mournings  d 
affect  the  whole  head  of  the  executry  ;  because,  they  thought  these  to  be  debts  i 
defunct,  for  which  the  heir  might  be  pursued,  if  there  were  no  executry  ;  and  i " 
defunct  was  under  an  obligement  for  his  wife's  mournings,  though  the  extent  i 
was  not  known  till  after  his  death.    See  Husband  and  Wife. — Quod  potuit  l 
FECIT, — Rbcompenob. — TESTAMENT.  Fol.  Dxc.  V.  1,  p.  280.     Fofbes,  p.  ( 


No.  6.  M'Kay  v.  Fowler.    June  2,  1744. 

A  bond  of  provision  granted  by  William  M*Quirth  to  his  younger  children,  i 
found  lying  by  him  at  his  death,  yet  being  executed  in  liegie  jxmstie,  and  ~ 
rational  provision  suitable  to  his  circumstances,  was  found  to  affect  the  whole  \ 
of  his  executry,  and  not  the  dead's  part  only. 

Fol,  Die.  V.  3,  p.  193.    KUkerran  (Executry),  No.  1,  p.  178. 


No.  2.    [3954]  William  Rogers,  Merchant  in  Virginia  v.  Cathcart  and  Kei. 

July  25,  1732. 

Constituents  found  liable  to  pay  money  borrowed  by  their  supercargo,  tho 
neither  did  his  commission  bear  any  express  power  to  borrow  money,  nor  vasl 
applied  to  their  behoof.     See  Appendix.  Fol.  Die.  v.  1,  p.  280. 


No.  3.     [3960]  Captain  of  Crawfurd  v.  The  Laird  of  Lamington.     December  Ui 

1626. 

In  an  exhibition  of  a  contract  of  marriage,  to  which  the  pursuer  was  not  a  paitr,  i^ 
was  found  that  he  must  condescend  on  the  clauses  made  in  his  favour. 

In  exhibition  of  a  contract  of  marriage  pursued  by  the  Laird  of  Lamington,  is 
heir  to  his  goodsir,  contra  the  Captain  of  Crawfurd,  the  Lords  fand,  that  the  pamnr 
behoved  to  condescend  on  the  special  causes  of  the  contract  conceived  in  his  favoui; 
seeing  it  was  for  marriage  betwixt  Grisel  Maxwell  daughter  to  the  pursuer's  gooda^ 
and  the  said  Captain,  and  that  the  said  Grisel  was  deceased  long  ago  without  cUldreiL 

Fd.  Die.  V.  1,  p.  281.    Kerse,  MS.  fol.  186. 


No.  9.  [3964]  Hepburn  v.  Barclay.    February  25, 1637. 

The  Lords  sustained  process  at  the  instance  of  a  bankrupt's  creditors  against  hk 
mother,  for  exhibition  of  all  writings  belonging  to  him  in  her  custody,  thonfji 
no  particular  writings  were  condescended  on. 

One  Hepburn  being-  creditor  to  Barclay,  and  Barclay  being  bankrupt,  the  9ui 
creditor  pursues  Barclay's  mother,  as  haver  of  certain  bonds  and  writs  pertaiiiiiij 
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to  her  son,  for  production  thereof  ;  that  he  may  know  and  consider,  what  execution 
he  might  lawfully  seek  thereupon,  after  sight  thereof ;  in  which  libel  there  was  no 
special  writs  particularly  libelled,  being  imlmown  to  him,  whereby  he  could  comprise 
or  arrest  the  same  ;  in  which  process  it  being  questioned,  if  such  a  general  summons 
could  be  sustained,  or  if  the  defender  could  [3965]  ^^  ^^^  ^^  holden  to  answer  to  such 
a  libel,  or  to  produce  for  founding  of  any  either  action  or  execution  to  the  creditor, — 
the  Lords  sustained  this  action,  in  respect  that  the  pursuer  had  a  probable  and  excus- 
able ignorance  of  his  debtor's  writs ;  as  an  apparent  heir  might  call  for  production  of 
his  predecessor's  writs,  that  he  might  advise,  if  he  could  enter  heir  or  not  to  his  pre- 
decessor, see  No.  47,  p.  2804. 

Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  281.    Durie,  p.  830. 


No.  12.    [3966]  George- James  Duke  of  Hamilton  and  his  Tutors,  and  Dunbar 
Earl  of  Selkirk  v.  Archibald  Douglas  of  Douglas,  Esq.    November  28,  1761. 

No  person  can  be  obliged  to  show  his  charter-chest  j)er  aversionem^  although  any 
particular  writing  being  called  for  by  a  person  having  interest,  the  defender  may 
be  compelled  to  produce  it. 

Archibald  Duke  of  Douglas  was  infeft  in  his  estate  upon  a  charter  from  the  Crown 
in  1707,  in  favour  of  himself,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the  heirs 
called  by  deeds  executed  by  his  father. 

In  1759,  the  Duke  became  bound  to  settle  his  estate  upon  the  heirs-male  of  that 
or  any  subsequent  marriage ;  whom  failing,  upon  the  heirs-female  of  the  marriage ; 
whom  failing,  to  such  heirs  as  he  had  named  or  should  name  in  the  settlements  made 
or  to  be  made  by  him  ;  and  failing  thereof,  to  his  own  nearest  heirs  and  assignees 
whatsoever. 

Upon  the  11th  July  1761,  the  Duke  executed  an  entail,  in  which  he  granted  pro- 
curatory  for  resigning  his  estate  in  favour  of  himself  and  the  heirs  whatsoever  of  his 
body  ;  whom  failing,  the  heirs  whatsoever  of  the  body  of  the  deceased  James  Marquis 
of  Douglas,  his  father ;  whom  failing.  Lord  Douglas-Hamilton,  second  son  of  the 
deceased  James  Duke  of  Hamilton  ;  whom  f  aiUng,  certain  other  substitutes. 

The  Duke,  of  the  same  date,  having  no  heirs  of  his  body,  nor  prospect  of  any,  mace 
a  deed  of  appointment  of  certain  tutors  and  curators  to  Archibald  Stewart,  a  minor, 
son  of  the  deceased  Lady  Jane  Doufflas,  his  Grace's  sister,  as  the  person  who  was'  to 
succeed  to  him,  failing  issue  of  himsell 

The  Duke  died  before  the  end  of  that  month  ;  and  the  said  Archibald  Stewart, 
now  Douglas,  took  out  a  brieve  from  the  chancery,  in  order  to  be  served  heir  of  provision 
in  general  to  him,  upon  the  deed  11th  July  1761  ;  and  this  service  having  come  before 
the  macers  in  September  said  year,  a  proof  was  led  of  his  propinquity,  and  com- 
pearance was  made  for  the  Duke  of  Hamilton  and  [3967]  ^^^  ^^^^  of  Selkirk,  the 
former  of  whom  had  purchased  a  brieve  for  being  served  heir-male  and  of  provision  to 
the  Duke  in  his  lands  of  the  earldom  of  Angus,  barony  of  Dudhope  or  Dundee,  and 
Bothwell,  and  Wandell,  as  devised  to  heirs-male  by  the  feudal  investitures  of  the 
estate  :  The  other  competitor.  Lord  Selkirk,  had  also  taken  out  a  brieve,  for  being 
served  heir  of  tailzie  and  provision  to  the  Duke  of  Douglas  in  the  estate  of  the  earldom 
of  Angus,  and  in  the  barony  of  Dudhope,  which,  he  maintained,  were  descendible  to 
him  by  the  investitures. 

Mr.  Douglas  having  been  served  by  the  inquest  as  heir  of  provision,  under  the 
talkie  1761,  a  protestation  was  entered  on  the  part  of  the  Earl  of  Selkirk,  that  the 
service  should  not  be  retoured  by  the  macers  to  the  chancery,  till  the  Earl  should  be 
heard  upon  his  claim  to  the  estate. 

The  counsel,  however,  for  Mr.  Douglas  moved,  That  his  service  should  be  retoured 
to  the  chancery  in  the  common  form  ;  which  was  accordingly  done  ;  and  Archibald 
Douglas  having  thereby  acquired  right  to  the  procuratory  in  the  tailzie  1761,  put  up 
a  signature  in  the  Exchequer  for  a  charter  of  resignation  of  the  whole  estate,  in  order 
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that  he  might  complete  a  feudal  title  thereto.     He  also  entered  into  posseafiim^  | 
appointing  factors,  and  performing  some  other  acts  of  property.  j 

The  Duke  of  Hamilton  and  Earl  of  Selkirk  in  the  mean  time  raised  actioas  i 
reduction  and  declarator  before  the  Court  of  Session,  for  ascertaining  their  ri^its  j 
the  above-mentioned  parts  of  the  estate  ;  and  having  likewise  brought  forward  lM 
brieves  to  be  served  heirs  in  special  upon  the  investitures  as  above,  the  same  eai 
before  the  macers,  on  the  13th  November  1761,  when  compearance  waa  made  fj 
Archibald  Douglas,  who  objected  to  their  service  ;  and  the  debate  was  reported  to  41 
Court  of  Session  upon  the  19th  November. 

While  the  above  matter  was  in  dependence,  a  petition  was  given  in  to  the  Court  i 
Session  for  the  Duke  of  Hamilton,  and  another  for  the  Earl  of  Selkirk,  praying  ti 
sequestrate  the  earldom  of  An^us,  and  other  subjects  in  competition  between  thai 
and  Mr.  Douglas  ;  and  to  appomt  a  factor  for  uplifting  the  rents  till  the  issue  of  th 
competition  :  And  to  these  petitions  answers  were  put  in  for  Mr.  Douglas. 

Argued  for  the  petitioners  ;  There  is  neither  reason  nor  justice,  that,  in  queatioi^ 
of  this  kind,  where  the  right  of  succession  is  claimed  by  difEerent  parties,  and  th 
matter  rendered  litigious  by  a  competition  of  brieves,  the  one  party  should  be  allovd 
so  great  an  advantage  over  the  other,  as  to  be  let  into  possession  of  the  estate.  1| 
parties  are  upon  an  equal  footing  ;  and,  until  the  question  of  right  is  determined,  Ih 
estate  ought  to  be  sequestrated,  and  a  curator  bonis  appointed.  The  usnal  form  d 
procedure  in  such  cases,  is  to  raise  and  repeat  in  the  service,  summonses  of  dedlanlQ( 
and  reduction,  to  be  the  foundation  of  the  Lords  assessors  reporting  to  the  Court  d| 
debate  upon  the  point  of  right.  Such  [3968]  summonses  have  been  according 
raised  in  the  present  case,  and  the  competition  may  be  brought  to  a  speedy  dew 
mination  ;  but,  in  the  mean  time,  it  is  not  reasonable  that  either  party  should  ka^ 
the  benefit  of  possession.  | 

Answered  for  Mr.  Douglas ;  When  the  question  of  right  comes  to  be  debated  in  tftil 
proper  shape,  he  will  be  able  to  show,  that  the  former  settlements  and  investitmes! 
stand  in  his  favour  :  But,  independent  of  these,  he  maintains,  that,  as  heir  of  line  uii, 
of  provision,  served  and  retoured  upon  the  deed  1761,  and  lawfully  in  posaesmon.  It! 
is  entitled  to  hold  that  possession  until  the  rights  of  the  contending  parties  are  finalf  { 
judged  and  determined. 

Mr.  Douglas,  in  the  first  place,  has,  by  his  service  as  heir  of  provision  to  the  Dub 
upon  his  last  deed  in  1761,  carried  right  to  the  procuratory  in  that  deed,  and  is  veitaj 
in  the  personal  right  to  the  lands,  which  gives  him  a  good  title  of  possession  agaia^ 
the  granter  of  that  right,  and  against  every  person  claiming  as  heir  under  him.  He  m 
in  the  same  case  with  a  disponee,  whose  want  of  infeftment  cannot  be  challenged^ 
the  disponer  or  by  his  heir.  The  disponer  is  obliged  to  put  him  in  possession,  thoap 
his  right  be  only  personal ;  and  therefore  the  disponer's  heirs  cannot  dispute  tb 
possession  with  him. 

Neither  does  it  make  any  difference  that  the  deed  1761  is  said  to  have  been  « 
deathbed.  A  deed  granted  in  these  circumstances  is  not  null  by  the  law  of  Scodtud, 
it  is  only  liable  to  be  challenged  by  the  heir,  who  shall  instruct  a  proper  title  so  to  dpi 
and  who  brings  a  regular  process  for  that  purpose  ;  but,  in  the  mean  time,  the  deed  ii 
held  to  be  good,  and  will  afford  an  undoubted  title  to  possess. 

Further,  Mr.  Douglas  is  not  only  heir  of  provision  served  and  retoured  upon  IlieM 
deed  1761,  and  whose  titles  will  soon  be  completed  by  charter  and  infeftment,  but  lie  ii 
the  apparent  heir  of  line,  called  as  such  to  the  succession,  by  the  contract  of  maniage 
1759,  failing  any  nomination ;  and  he  is  likewise  in  the  possession  of  the  estate,  eatitM 
to  continue  that  possession  till  the  same  be  evicted  from  nim  in  the  regular  course  oiliVi 
by  some  person  having  a  better  right. 

'*  The  Lords  refused  to. sequestrate  m  hoc  aUxtu/^ 

Thereafter,  applications  were  made  by  the  Duke  of  Hamilton  and  the  Bad  d 
Selkirk,  for  access  to  the  charter-chests  and  papers  of  the  late  Duke  of  Dou|^  ^ 
to  have  it  found  that  Mr.  Douglas  had  no  preferable  right  to  the  keys  and  custody  fli 
the  charter-room,  and  other  repositories.  It  was  answered  for  Mr.  Douglas,  Thst,  tf 
heir  of  line  and  provision,  served  and  retoured  to  the  Duke,  and  in  possession  of  Ui 
estate,  he  had  right  to  the  custody  of  his  papers,  and  that  no  man  could  be  obliged  to 
show  his  charter-chest  per  aversionem ;  though,  if  any  particular  writing  was  gM 
for  by  a  person  having  an  interest  in  it,  he  might  be  forced  as  a  haver,  or  in  a  prooesK^ 
exhibition,  to  exhibit  such  paper ;  case  of  f^ncis  Scott  contra  Lord  Napier,  Mo.  Ht 
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p.  3965 ;  [3969]  ^^^  oases  of  Hamilton  of  Dalziel,  and  competition  for  the  estate  of 
Balnagowan.    See  Appendix. 

"  The  Lords  refused  the  desire  of  both  petitions."    See  Service  of  Heirs. 

For  Mr.  Douglas,  Hamilton-Gordon,  Burnet,  Montgomery,  Garden,  M'Queen, 
Rae,  Ilay  CABffPBELL,  ALEXANDER  MuRRAY. — For  the  Duke  of  Hamilton, 
LocKHART,  Sir  John  Stewart,  John  Campbell,  Jun.,  Walter  Stewart, 
William  Johnston,  Sir  Adam  Ferguson. — For  the  Earl  of  Selkirk,  Advocate, 
Sir  David  Dalrymple,  Patrick  Murray,  Wight,  Crosbie. 

/.  C.  Fol,  Die,  v.  3,  p.  195.    Fac.  Col,  No.  69,  p.  158. 


No.  13.    The  Ministers  of  Edinburgh  v.  The  Magistrates  and  Town  Council. 

July  20,  1763. 

Defenders  in  a  process  of  augmentation  of  stipend,  are  bound  to  produce  all  grants  from 
the  Crown,  or  from  private  persons,  towards  the  minister's  sustenance. 

The  objections  moved  by  the  Magistrates  and  Town  Council  of  Edinburgh  to  the 
jurisdiction  of  the  Court,  in  the  process  of  augmentation  brought  by  the  Ministers, 
having  been  over-ruled,  see  19th  January  1763,  voce  Jurisdiction;  the  pursuers 
insisted.  That  the  defenders  should  either  produce  or  give  inspection  of  the  grants  of 
the  several  funds  that,  from  time  to  time,  had  been  allocated  for  the  sustenance  of 
the  Ministers  of  Edinburgh ;  and  also  produce  or  give  inspection  of  their  books,  that  so 
the  extent  of  the  funds  out  of  which  their  stipends  fell  to  be  modified  might  appear. 

To  this  demand  the  defenders  again  objected.  That,  as  the  jurisdiction  of  the 
Court  stands  limited  to  the  modifying  and  augmenting  stipends  out  of  the  tithes  of 
the  parish  only,  the  Lords  could  grant  no  augmentation  out  of  the  funds  condescended 
on  by  the  pursuers ;  and,  therefore,  the  defenders  were  not  bound  to  exhibit  any 
particular  state  of  these  funds,  or  of  the  grants  by  which  they  were  constituted. 

*'  The  Lords,  upon  the  23d  February  1763,  before  answer,  ordained  the  Magistrates 
to  produce  all  charters  and  grants  from  the  Crown,  or  from  private  persons,  towards 
the  sustenance  or  maintenance  of  the  Ministers  of  Edinburgh  ;  or,  at  least,  full  excerpts 
from  the  same,  to  be  taken  at  the  sight  of  the  Clerks  of  Court." 

Pleaded  in  a  reclaiming  bill,  Imo,  No  person  is  entitled  to  demand  any  inspection 
or  exhibition  of  any  other  writings  than  such  as  he  can  specially  condescend  upon, 
and  qualify  an  interest  in.  A  general  inspection  or  exhibition  has  always  been 
refused  ;  nay,  in  such  cases,  the  Court  has  even  refused  to  oblige  a  defender  to  produce 
an  inventory  of  his  writings,  though  particularly  [3970]  condescended  upon  by  the 
pursuer ;  13th  January  1736,  Francis  Scott  contra  Lord  Napier,  No.  11,  p.  3965. 

2do,  In  point  of  expediency,  the  reason  against  a  general  production  is  stronger 
in  this  case  than  if  the  question  related  to  a  private  estate ;  for  the  writings  of  private 
persons  are  seldom  bulky ;  whereas  those  of  the  city  of  Edinburgh  are  extremely  so. 
Besides,  the  defenders  are  little  acquainted  with  the  writings  respecting  the  revenue 
of  the  city,  as  they  have  no  inventory  of  them,  and  it  would  be  necessary  to  employ  a 
person  well  skilled  in  these  matters  to  examine  them,  which  would  bring  a  considerable 
expense  upon  the  town. 

3tio,  The  interlocutor  is  broader  than  what  was  demanded  by  the  pursuers,  or 
suggested  in  their  memorial,  in  which  they  condescended  only  upon  particular  grants. 

4to,  The  pursuers  appear  to  be  well  acquainted  with  the  grants  particularly  con- 
descended upon,  as  they  have  even  recited  the  words  of  them.  Thejr  would  no  doubt 
state  them  m  the  light  most  favoiirable  for  supporting  their  action ;  and,  as  the 
defenders  are  willing  to  hold  them  to  be  of  the  import  set  forth  by  the  pursuers,  they 
cannot  be  obliged  to  exhibit  them,  unless  the  pursuers  amend  their  condescendence, 
and  say  that  tiiey  import  something  more  favourable  for  their  plea  than  they  have 
hitherto  alleged. 

Answered  to  the  first ;  The  pursuers'  interest  in  the  writings  mentioned  in  the 
interlocutor  of  the  Court,  is  obvious  at  first  sight ;  and  nothing  can  be  more  contrary 
to  the  practice  of  the  Court,  or  more  repugnant  to  the  principles  of  law  and  common 
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practice,  than  that  a  pursuer  should  be  entitled  to  call  for  no  paper  of  which  he 
give  a  particular  description.    Many  cases  may  be  figured,  where  the  person 
the  only  interest  in  writings  may  not  have  it  in  his  power  to  condescend  upon 
particularly.     In  all  such  cases,  it  is  sufficient  for  the  pursuer  to  point  out  his  i 
m  the  writings  called  for ;  and  the  defender  must  declare  upon  oath  whetlier 
such  writings  in  his  custody.    Nor  will  the  case  of  Scott  contra  Lord  Napier  ai 
defenders.    In  that  case,  a  pursuer  in  a  reduction  and  improbation  of  landn 
against  whom  prescription  was  pleaded,  insisted,  that  Lord  Napier  should  pi 
all  writings  that  might  tend  to  interrupt  the  prescription ;  but  the  Lords  most 
found,  that  he  was  not  obliged  to  depone  without  a  special  condescendence,  as, 
wise,  he  would  be  under  the  necessity  of  deponing  to  a  question  in  jure.    Th< 
the  pursuer  insisted  that  Lord  Napier  should  produce  the  inventory  of  his 
a  demand  equally  absurd,  as  no  man  is  obliged  to  lay  open  his  charter-chest,  to 
others  to  pick  out  flaws  in  his  rights,  and  fish  out  claims  against  him  ;  it  was  ih 
justly  rejected  by  the  Court.    But  here  the  case  is  toto  caio  difEerent ;  ihe  def< 
are  only  orderea  to  produce  all  grants  towards  the  sustenance  of  the  Ministeis 
Edinburgh ;  and  so  of  course  to  depone  to  a  fact,  of  which  every  man  who  can 
is  capable  to  judge. 

To  the  second  ;  A  production,  such  as  is  required  at  present,  could  not  be 
by  a  private  person ;  and,  as  the  expenses  that  may  attend  it,  which  is  a  [3871] 
that  the  meanest  subject  must  bear,  is  an  object  not  worthy  the  attention  of  the 
of  Edinburgh,  so  it  is  with  a  very  bad  grace  that  the  defenders  acknowledge 
ignorance  of  the  state  of  the  town's  revenue,  and  that  they  have  no  regular  in' 
of  the  writings  relative  to  it.    In  whatever  disorder  or  confusion  a  private 
may  keep  his  own  writings,  it  certainly  becomes  the  administratora  of  the  ' 
conmiunity  to  keep  the  writings  relative  to  those  funds  in  proper  order. 

To  the  third ;  Although  the  pursuers  condescended  upon  the  whole  funds 
they  at  the  time  had  been  informed  were  subjected  to  their  provision  ;  yet  it  was 
understood  by  them  that  they  were  to  be  confined  to  these  funds,  if  others  did 
exist ;  and  so,  in  their  first  memorial,  it  is  set  forth,  **  That  they  would  lay  beko^l 
the  Court  the  several  funds  subject  to  their  provision,  in  so  far  as  they  had  been  M»W, 
discover  them ;  of  which  a  more  perfect  knowledge  will  be  had,  when  the  defendeob.; 
who  are  masters  of  every  document  relating  thereto,  shall  be  ordained  to  give  nek 
inspection  of  the  writings  in  their  hands  as  may  be  necessary  for  that  purpose." 

To  the  fourth ;  The  pursuers  condescended,  according  to  their  best  informatioDt 
upon  the  several  grants  which,  they  believed,  were  subject  to  their  maintenanoe,  sal 
upon  the  import  of  them.  But,  as  the  condescending  upon  these  particular  grsnti 
will  not  bar  them  from  demanding  production  of  every  other  grant  which  maj  bt 
conceived  in  their  favour ;  so,  if  the  grants  particularly  specifi^  shall  be  found  to 
contain  clauses  of  a  different  import  &om  what  has  been  set  forth,  the  pursu^B  «3 
still  be  entitled  to  found  upon  them ;  and  have  therefore  an  undoubted  right  to  eal 
for  pi:oduction  of  them,  that  their  true  import  may  appear. 

"'  The  Lords  adhered  to  their  former  interlocutor ;  and  ordained  the  Magistn^tf 
to  produce  the  writs  therein  mentioned  betwixt  and  the  first  sederunt-day  of  November 
next." 

Act.  Geo.  Wallace,  Da.  Dalrymple,  M'Quben,  Ferguson. — Alt.  Rae,  Gardes, 
Johnstone,  Montgomery,  Advocatus. 

Fd.  Die.  V.  3,  p.  195.    Fac.  Col.  No.  116,  p.  268. 


No.  15.        [3973]  Lady  Mary  Campbell  v.  George  Earl  of  Crawfurd. 

August  8,  1783. 

Where  particular  writings  are  called  for,  the  haver  is  not  at  liberty  to  depone  thit 
they  are  of  such  a  nature  that  they  cannot  benefit  the  pursuer. 

The  estate  of  Crawfurd,  when  disponed  by  William  Earl  of  Crawfurd  in  the  year 
1678,  to  trustees  for  his  creditors,  stood  devised  to  heirs-male  by  investitures  complefed 
in  1648. 
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In  the  year  1748,  John,  then  Earl  of  Crawfurd,  in  order  to  bring  the  trustees  to 
^unt  for  their  intromissions,  and  to  regain  possession  of  the  inheritance  of  his 
ItSky,  granted  a  trust-bond  to  Mr.  George  Ross,  who,  upon  it,  led  an  adjudication 
piiist  the  estate. 

I  By  the  terms  of  the  backbond  granted  by  Mr.  Ross,  he  became  bound  to  denude 

II  fovour  of  Earl  John  and  his  heirs,  or  any  other  person  or  persons  to  be  named 
:  lim.** — ^Upon  the  death  of  that  Earl,  therefore,  it  came  to  be  doubted,  whether 
p  henefit  of  this  obligation  devolved  to  Lady  Mary  Campbell,  his  sister  and  heir  of 
fft,  or  to  George  Earl  of  Crawfurd,  the  heir-male. 

I  TfoT  the  purpose  of  determining  this  point,  Mr.  Ross  called  both  these  parties 
a  multiplepoinding  ;  in  which  the  Earl  of  Crawfurd  produced,  as  his  interest,  the 
jestituxes  in  1648,  already  mentioned ;  and  Lady  Mary  Campbell  insisted  for  a 
PIgence  against  havers  for  recovering  certain  writings.  In  support  of  this  demand, 
Ivas 

Pleaded  ;  Lady  Mary  Campbell's  title  as  heir  of  line  to  her  brother,  the  truster, 
Undoubted  ;  nor  is  her  interest  in  recovering  the  writings  called  for  more  question- 
de.  The  obligation  on  the  trustees  to  reconvey,  considered  as  relative  to  the  inves- 
iDies  exhibited  for  the  Earl  of  Crawfurd,  it  may  be  admitted  in  the  present  argu- 
mity  transmits  to  the  latter  as  heir-male.  But  as,  on  account  of  prior  settlements 
id  limitations,  these  investitures  may  have  proceeded  a  non  habente,  it  must  be 
^petent  for  Lady  Mary  to  insist  for  exhibition  of  the  contracts  of  marriage  entered 
|fto  by  Earl  William  and  his  father  Earl  John,  in  which  such  limitations  may  be 
stained. 

The  merits  of  this  competition  farther  may  depend,  in  a  great  measure,  on  the 
Itention  of  the  truster,  when  stipulating,  in  the  backbond  granted  by  Mr.  Ross,  a 
Bversion  in  favour  of  his  heirs.  They  must  be  finally  ascertained  by  a  nomination, 
I  BQch  exists,  executed  by  the  truster  agreeably  to  the  powers  contained  in  the  same 
bed.  It  is  therefore  exceedingly  material  for  Lady  Mary  to  recover  the  contracts 
I  marriage  between  the  two  Earls,  her  father  and  brother,  and  their  respective  ladies  ; 
i-the  nomination  by  the  latter,  in  terms  of  the  trust-bond,  of  the  persons  to  whom 
ir.  Ross  is  to  denude ; — the  testaments  executed  by  him ;  the  assignations  and 
Ikpositions  in  favour  of  himself  and  his  heirs ; — together  with  all  letters  of  correspond- 
kDce,  backbonds,  and  declarations  of  trust,  occurring  between  him  and  the  persons 
le  employed  in  transactions  respecting  the  estate  of  &awfurd. 

[3874]  Answered ;  Demands  of  this  sort,  which  may  be  made  for  the  purpose  merely 
if  discovering  the  latent  defects  of  title-deeds,  are  to  be  granted  with  the  utmost 
nicumspection,  and  under  such  restrictions  as  are  requisite  to  the  security  of  those 
R^hose  writings  are  thus  endeavoured  to  be  exposed  to  pubUc  disquisition.  On  this 
niinciple  no  person  is  permitted  to  require  inspection  of  a  charter-chest  per  averaionem ; 
but  a  condescendence  must  be  given  in,  not  in  the  unlimited  and  general  tenns  here 
u-^ed,  against  which  the  same  reasons  may  be  urged  as  against  a  demand  for  a  general 
eihibition,  but  specifying  in  a  particular  manner  the  dates  as  well  as  the  designations 
of  the  writings  called  for.  No.  12,  p.  3966. 

Nor  is  this  alone  sufficient.  The  tenor  and  import  likewise  of  the  writings  must 
be  80  qualified,  that  their  influence  on  the  subject  of  debate,  in  favour  of  the  person 
hy  whom  the  diligence  is  sought,  shall  be  apparent  and  decisive  ;  the  other  party 
heing  entitled  to  withhold  the  writings  possessed  by  him,  if  he  can  swear  that  they 
do  not  answer  the  description. — Thus,  by  the  investitures  already  produced,  the 
estate  in  question  being  inheritable  only  by  heirs-male,  no  antecedent  settlements, 
sinless  guarded  by  strict  prohibitory  clauses  in  favour  of  heirs  of  line,  can  in  the  smallest 
degree  aid  Lady  Mary's  pretensions.  Any  exhibition,  therefore,  at  her  instance, 
must  be  confined  to  such  settlements  alone.  Hence,  too,  with  regard  to  those  writings 
which  are  condescended  on  for  the  purpose  of  ascertaining  the  intention  of  Earl  John 
in  the  backbond  stipulated  from  Mr.  Ross,  the  exhibition  being  measured  precisely 
by  the  interest  of  the  party  demanding  it,  must  here  be  limited  to  such  as  import  a 
departure  from  the  ancient  investitures,  in  favour  of  heirs  general. 

Lady  Mary  likewise  insisted  for  production  of  a  decreet  of  sale  in  1724,  of  the 
house  and  parks  of  Struthers,  part  of  the  estate  of  Crawfurd,  together  with  an  herit- 
able security  granted  over  these  subjects  to  Colonel  Charteris.  A  great  deal  of  argu- 
meat  too  was  introduced  with  regard  to  the  effect  of  prescription  as  to  the  settlements 
anterior  to  the  year  1648,  and  the  efficacy  of  particular  writings,  such  as  testaments, 
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letters  of  correspoiideuce,  declarations  of  trust,  etc.,  in  regulating  the  sue 
landed  property.  This  last,  however,  being  considered  as  premature,  was  T 
by  the  Court. 

A  great  majority  of  the  Judges  were  of  opinion,  that  the  condescendence,  al 
not  accurate  as  to  dates,  was  however  sufficiently  special,  and  that  the  writing  ( 
for  were  either  such  as  might  throw  light  on  the  question  between  the  partieij 
belonged  to  Lady  Mary  as  heir  of  line  to  her  predecessors.  No  person,  it  was  faim 
observed,  could  with  propriety  give  his  oath  respecting  the  legal  conaeqiienoes| 
the  whole  writings  in  his  custody.  To  permit,  therefore,  a  supposed  haver,  wi  ' 
naming  particular  writings,  to  be  examined  in  general  as  to  his  possession  of  < 
of  a  certain  efEect  and  quality,  was  liable  to  the  same  objections  with  a  demand : 
a  general  exhibition,  which  was  now  most  justly  reprobated  in  practice.  On  tij 
ground,  in  the  noted  question  between  Mr.  Scott  and  Lord  Napier,  No.  27,  p.  3Si 
the  Court  refused  [3975]  to  compel  his  Lordship  to  swear,  whether  the  writingB  in  U 
custody  imported  an  interruption  of  prescription,  or  a  continuation  of  the  trust  alfefd 
by  his  opponent.  But  when,  on  the  other  hand,  particular  writings  were  ooaii 
scended  on,  to  permit  the  holder  to  swear  as  to  their  tenor  and  import,  by  pUaai 
him  in  the  situation  of  a  judge  in  his  own  cause,  would  open  a  door  to  much  pi» 
varication  and  improper  procedure.  ■ 

Some  of  the  Judges,  however,  were  of  a  different  opinion  as  to  the  extent  of  tiN 
exhibition.  In  every  case,  it  was  said,  a  party  craving  exhibition  was  under  a  neoe* 
sity  to  rely  on  the  faith  of  the  supposed  haver,  in  whose  power  it  was,  if  he  cho9e  li 
perjure  himself,  to  conceal  the  writings  in  his  possession.  Little  prejudice,  therefoii 
could  arise  from  the  restriction  insisted  for  on  the  part  of  the  Earl  of  Crawford,  wft^ 
a  contrary  practice  tended  to  render  insecure  the  titles  of  landed  property,  bv  gi^ 
occasion  to  disputes  altogether  foreign  to  that  in  which  the  exhibition  was  de 
and  to  claims  in  favour  of  those  who  were  parties  to  the  action. 

The  Lords,  before  answer,  granted  warrant  for  letters  of  incident  diligence  agaiait 
havers,  for  recovering  the  writings  which  have  been  mentioned. 

Lord  Ordinary,  Elliock. — For  the  Earl  of  Crawfurd,  Solicitob-Gbkeral  CamfbhIv 
Mackintosh,  Wight,  Sir  John  W.  Belschbs. — For  Lady  Mary  Campbell,  Lo8» 
Advocate  Dundas,  Crosbie,  Henry  Erskine,  Alex.  Fergusson,  Neil  Fei- 
GUSSON,  MoRTHLAND,  Ro.  DuNDAS.— Clerk,  Menzies. 

Fd.  Die.  V.  3,  p.  195.    Fac.  Col,  No.  1 18,  p.  IBi. 

*^*  This  cause  was  appealed  : 

The  House  of  Lords,  24th  July  1784,  pronounced  the  following  judgement:  "It 
is  declared,  in  hoc  statUj  the  respondents  are  entitled  to  the  production  sought  hr 
in  the  condescendence,  without  prejudice  to  any  other  question  in  this  or  any  other 
cause  between  the  parties  ;  and  therefore,  ordered  and  adjudged,  That  the  inter- 
locutors complained  of  be  affirmed." 


No.  2.  [3982]  NiSBET  V,  Whitelaw.    July  1,  1626. 

Exhibition  ad  deliberandum  may  be  pursued  after  the  annus  deliberandi. 

One  Whitelaw,  being  pursued  at  the  instance  of  Mr.  Patrick  Nisbet  and  his  baintf 
begotten  upon  his  wife,  daughter  to  Mr.  John  Arthur,  for  exhibition  of  certain  write 
and  bonds,  pertaining  to  the  said  Mr.  John,  and  which  they  desired  to  be  produced 
and  delivered  to  them,  to  the  effect  that  they  might  advise  and  dehberate,  if  thej 
would  enter  heirs  to  their  said  umquhile  grandfather,  or  not ;  in  this  pursuit  tbe 
defenders  compearing,  alleged,  that  this  pursuit,  for  delivery  of  evidents  to  the  pw- 
suer,  to  the  efEect  she  might  advise,  if  she  would  enter  heir,  ought  not  to  be  susteinei 
because  albeit  an  apparent  heir  might  call  for  production  of  writs,  yet  the  deli^tsFj 
thereof,  or  decreet  being  given  for  delivery,  makes  the  pursuer  heir ;    so  that  tie 
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string  of  the  writs  to  be  delivered  ad  hunc  effectum,  viz.  to  advise,  if  she  would  enter 
ir,  ought  not  to  be  sustained.  This  allegeance  was  repelled  against  the  inhibition, 
A  the  pursuit  was  sustained  by  the  Lords,  to  crave  the  production,  to  the  foresaid 
act,  albeit  it  was  year  and  day  past,  since  Mr.  John  Arthur's  decease,  whereby  the 
lenders  alleged,  that  the  pursuer  could  not  crave  exhibition,  for  the  foresaid  eSect, 
deliberate,  seeing  the  time  given  by  the  law  to  advise  was  expired  ;  and  in  respect 
hereof  she  could  not  pursue,  but  to  the  effect  that  she  might  enter  heir,  which  was 
polled  as  said  is,  agamst  the  exhibition,  but  was  reserved  after  the  evidents  were 
oduced,  to  be  disputed  against  the  delivery  thereof. 

Act.  Stuabt. — ^Alt.  Hope. — Clerk,  Hay. 


5d.  3.  [3983]  Waird  v,  Waird.    January  8,  1675. 

pzhibition  ad  ddtberandum  was  not  elided  because  the  pursuer  had  renounced  to  be 
heir,  in  favour  of  a  creditor,  or  because  he  had  granted  a  bond,  whereupon  the 
heritage  was  adjudged  from  him. 

Marion  Waird  pursues  an  exhibition  of  writs  granted  by  one  James  and  William 
RTairds,  to  whom  she  is  apparent  heir,  and  thereupon  obtained  decreet  before  the 
magistrates  of  Stirling,  which  being  suspended,  the  suspender  insisted  on  these  reasons, 
Itao,  That  the  charger  hath  renounced  to  be  heir.  2do,  That  she  hath  emixt  herself 
rith  the  defunct^s  estate,  by  granting  bond,  whereupon  the  same  is  adjudged  from 
iieiself,  and  so  res  non  est  irUegra^  she  cannot  deliberate,  and  ought  not  to  put  the 
lefender  to  the  trouble  to  produce  these  writs  to  her.  It  was  answered,  That  the 
renunciation  to  be  heir  was  only  in  favours  of  one  creditor,  and  is  not  general,  and 
may  be  satisfied,  and  doth  neither  hinder  the  pursuer  to  enter,  or  deliberate  ;  and 
br  the  alleged  emixation,  it  is  not  relevant  to  stop  exhibition,  neither  hath  the  pur- 
Btter  possessed  thereby,  and  if  it  were  true,  may  renounce  the  same. 

The  Lords  repelled  the  reasons,  and  sustained  the  exhibition. 

Fd,  Die.  V.  1,  p.  283.    Stair,  v.  2,  p.  303. 


No.  10.    [3988]  Isabel  Spark  v.  Barclay  of  Ury  and  Others.    June  30, 1715.  ' 

In  an  action  of  exhibition  ad  deliberandum  at  the  instance  of  the  said  Isabel  Spark 
t.  Ury  and  others,  the  Ordinary  having  ordained  them  to  exhibit  all  writs  granted  to 
or  by  the  pursuer's  predecessors,  except  those  on  which  infeftment  had  followed,  the 
dates  of  whose  registrations  they  were  ordained  to  condescend  on,  the  defenders  re- 
ckimed  on  these  grounds  : 

Imo,  That,  as  the  privilege  was  at  first  granted  for  encouragement  of  apparent 
beire,  so  when  they  once  behave  as  heir  (as  in  the  present  cewe),  the  design  of  the 
privilege  ceases,  and  suUata  causa  toUitur  effectus,  and  if  privilegia  be  strictissime  inter- 
fretanda  in  general,  much  more  here,  where  the  privilege  is  contrary  to  the  common 
course  of  law,  and  tends  to  diminish  another's  right ;  for,  in  an  exhibition  ad  deliberan- 
dum (contrary  to  the  nature  of  all  other  exhibitions),  without  qualifying  that  they 
have  any  direct  interest,  or  that  they  can  be  in  the  least  benefited  thereby,  apparent 
mn  may  force  any  man  to  open  his  charter-chest,  and  expose  his  papers.  2do,  The 
I^rd  Stair,  lib.  4,  tit.  33,  §  7,  says.  That  it  will  be  a  good  defence  in  this  action  to  say, 
that  the  pursuer  is  already  actually  entered  and  has  no  place  for  deliberation  ;  but 
behaviour  is  equivalent  to  actual  entering ;   and  that  it  excludes  the  benefit  of  de- 
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liberation  appears  from  Voet,  ad  tit.  ff.  de  jut,  ddib.  where  he  says,  denegaiur 
ulterior  deliberandi  facultas,  si  probari  possit  hceredem  jam  adivissey  aut  pro 
gessisse,  cum  mm  possit  desinere  esse  hceres  qui  semel  hcsres  foetus  est.  3tio,  B; 
constant  practice,  apparent  heirs  can  call  for  no  writs,  except  those  that  are  in  fa' 
of  persons  in  the  defunct's  own  family  (which  the  defenders  are  not  in  the'pTesent 
as  was  found  6th  December  1661,  Forrester  contra  Tailfer,  No.  29,  p.  4006  ;  wJ 
yet  more  fully  cleared  by  a  late  decision,  10th  June  1 706,  Buchanans  contra  "  ' 
Montrose,  No.  34,  p.  4010,  where  after  a  full  debate,  the  Lords  solemnly  decided 
declared,  that  finding  that  former  decisions  had  varied  in  this  point,  they  resolved^ 
fix  such  a  rule  for  the  future,  as  apparent  heirs  might  be  as  little  vexatious  as  m 
consistent  with  the  legal  privileges  ;  and  therefore  found  the  Marquis  not  obliged 
produce  any  writs  granted  by  the  pursuer's  predecessors,  to  strangers,  or  persons 
in  famUia, 

Replied  for  the  pursuers  to  the  first  and  second.  That  though  behaviour  be  a  ^ 
title  competent  to  creditors,  yet  it  is  not  relevant  against  this  action  ;  for,  if  it 
so,  defenders  would  always  propone  such  defences  ;  yet  it  is  certain  they  were 
sustained,  which  is  expressly  said  by  the  Lord  Stair  in  the  above-cited  tit.  §  5. 
the  reason  is,  that  it  might  be  very  prejudicial  both  to  the  heir,  who  could  not 
until  he  had  inspection,  and  to  the  creditors,  seeing  during  a  course  of  probation, 
estate  would  be  neglected.  And  therefore,  as  is  observed  by  the  Lord  Stair  in  ' 
place,  no  other  passive  title,  but  being  actually  entered,  is  a  relevant  defence 
this  action  ;  and,  as  to  the  [3989]  authority  of  Voet,  it  cannot  be  opposed  to 
already  mentioned,  specially  in  point  of  our  form.  Besides,  that  gestix>  pro  herede 
the  civil  law,  is  not  only  a  passive  but  an  active  title,  and  equivalent  to  actual  entr 
for  with  them  an  heir  (idit  ha^editatem,  non  solum  preferendo  se  hooredem  esse,  sed 
si  facto  aliquo  tandem  vduntatem  dedaraverit.  To  the  third  replied.  That  seeing 
gives  apparent  heirs  this  benefit,  they  ought  also  to  have  the  necessary  means  thereo^^ 
by  inspection,  not  only  of  the  benefit,  but  also  of  the  burden  that  may  affect  their 
predecessor's  estate,  that  so  they  may  deliberate  ;  and  this  end  can  never  be  attai]iad» 
unless  all  writs  which  may  infer  a  liquid  ground  of  debt  be  produced.  And  it  must  bf 
acknowledged,  that  ordinarily  the  greatest  part  of  any  man's  debts  are  owing  ta." 
persons  out  of  the  family ;  nor  can  there  any  reason  be  assigned  of  the  difierenoe* 
since  the  heir,  if  he  enter,  will  be  equally  liable  to  both  debts  extra  and  intra  famUiam. 
And  so  the  Lords,  by  the  current  of  decisions,  have  sustained  this  action  ag&init 
persons  out  of  the  family,  as  well  those  within  it. 

The  Lords  adhered  to  the  Ordinary's  interlocutor,  with  this  alteration,  that  tkej 
found  the  defenders,  though  not  being  in  familia  defuncti,  ought  to  exhibit  all  vriti 
in  their  hands,  whether  infeftment  has  followed  thereon  or  not. 

Act.  Fleming. — Alt.  Ro.  Gordon. — Clerk,  Roberton. 

Fd.  Die.  V.  1,  p.  283.     Bruce,  No.  112,  p.  138. 


No.  15.     [3993]  Sir  Andrew  Cathcart  v.  The  Earl  of  Cassilis.    February  4,  1795. 

The  right  of  the  heir  of  line,  or  of  former  investitures,  to  bring  an  exhibition  oi 
deliberandum,  found  to  be  cut  off  by  an  entail  made  by  his  predecessor,  in  favour 
of  the  heir-male. 

David  Earl  of  Cassilis  executed  an  entail  of  his  estates  of  Culzean  and  others,  in 
favour  of  himself  and  his  heirs-male. 

On  his  Lordship's  death  in  1792,  Archibald  Earl  of  Cassilis  being  the  next  lieii 
called  in  the  entail,  got  possession  of  the  estates  conveyed  by  it,  with  the  title-deeds. 
which  last,  it  as  usual  assigned  to  the  heirs  of  tailzie.  His  Lordship,  soon  after,  t<»k 
infeftment  on  the  entail,  and  put  it  upon  record. 

Sir  Andrew  Cathcart  was  one  of  the  heirs-apparent  of  line  to  Earl  David,  asd 
also  (as  he  alleged)  heir  of  provision  in  part  of  the  lands  entailed  by  him,  of  which,  in 
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consequence  of  certain  destinations  made  by  his  Lordship's  predecessor,  Sir  Andrew 
contended,  that  he  could  not  be  disappointed  by  the  entail,  which  was  gratuitous. 

Sir  Andrew,  in  these  characters,  brought  an  action  against  Earl  Archibald,  con- 
cluding for  exhibition  ad  deliberandum,  of  all  the  writings  in  his  possession  relative  to 
those  knds,  to  which  he  alleged  he  had  right  as  heir  of  provision. 

In  defence,  Lord  Cassilis 

Pleaded  ;  Earl  David's  entail  followed  by  infeftment,  is  ex  faci^  a  complete  title 
for  vesting  the  property  of  the  whole  lands  and  title-deeds  in  the  defend- [3994]-©r» 
and  until  it  be  set  aside  in  a  regular  action  of  reduction,  the  pursuer,  in  neither  of  the 
characters  to  which  he  lays  claim,  can  have  any  title  or  interest  to  insist  in  this  action  ; 
Erskine,  b.  3,  tit.  8,  §  56  ;  Harcarse,  March  1683,  Lady  Tester  v.  Lord  Lauderdale, 
No.  23,  p.  3999.  Its  proper  object  is  to  enable  the  heir  to  deliberate  whether  he  should 
enter,  but  there  can  be  no  occasion  for  such  deliberation,  where,  as  in  this  case,  there 
is  no  estate  to  which  he  can  enter. 

Answered  ;  The  deed  of  a  |>redeces8or,  in  order  to  deprive  an  heir-apparent  of  the 
privilege  of  pursuing  an  exhibition  ad  ddiberandum,  must  be  onerous,  must  be  followed 
with  inieftment,  and  must  have  completely  denuded  the  granter  ;  Stair,  b.  3,  tit.  5, 
§  1 ;  b.  4,  tit.  33,  §§  4,  6  ;  Harcarse,  No.  482,  No.  23,  p.  3999  ;  483,  No.  6,  p.  3985  ; 
and  484,  No.  25,  p.  4000  ;  Erdrine,  b.  3,  tit.  8,  §  56 ;  Madowall,  b.  3,  tit.  5,  §  7  ;  Kames, 
30th  November  1756,  Heron  v.  Herons,  No.  37,  p.  4019  ;  Fac.  Col.  12th  January  1779, 
Macfarlanes  t;.  Buchanan,  No.  13,  p.  3991 ;  8th  August  1783,  Lady  Mary  Campbell  v. 
Earl  of  Crawford,  No.  15,  p.  3973 ;  whereas  the  entail  in  question  was  not  only 
gratuitous,  but  at  Earl  David's  death  was  an  undelivered  personal  deed,  which  he 
might  have  revoked  at  pleasure. 

RepUed  ;  None  of  the  authorities  referred  to. support  the  plea  of  the  pursuer ; 
most  of  them  indeed  relate  entirely  to  the  question,  What  writings  an  heir,  whose 
title  is  undisputed,  is  entitled  to  call  for  ? 

The  Lord  Ordinary  **  assoilzied  the  defender." 

On  advising  a  reclaiming  petition,  with  answers,  it  was 

Observed  on  the  Bench  ;  The  deed  of  the  late  Lord  Cassilis  clearly  excludes  the 
present  action.  This  point  was  determined  both  in  the  case  of  Duke  Hamilton  v. 
Dou^,  28th  November  1761,  No.  12,  p.  3966  ;  and  in  that  of  Hamilton  of  Dalzell 
V.  Miss  Hamilton  of  Rosehall  in  1756  (not  reported).  The  pursuer's  object  here  is, 
not  to  get  inspection  of  writs,  in  order  to  deliberate  about  entering,  but  to  discover 
whether  there  are  grounds  for  setting  aside  Earl  David's  entail.  But  for  this  purpose, 
he  must  make  up  titles,  and  bring  a  regular  process  of  reduction  and  declarator,  in 
which,  after  specially  condescending  on  the  papers  wanted,  he  will  be  allowed  a 
diligence  for  recovering  them. 

The  Court  unanimously  "  adhered." 

Lord  Ordinary,  Cbaig. — Act.  Geo.  Fergusson. — Alt.  Dean  op  Faculty  Erskine, 

Holland. — Clerk,  Home. 

R.  D.  Fol.  Die.  V.  3,  p.  197.    Fac.  Col.  No.  154,  p.  352. 


No.  29.    [4006]  Tailzifer  v.  Forrester  and  Sornbeo.    November  19  &  20, 1661. 

Exhibition  found  relevant  of  all  writs  granted  to  the  defunct,  and  of  all  obligations 
made  by  the  defunct  to  his  wife,  children,  and  others  in  his  family,  at  his  death, 
but  exhibition  of  writs  granted  to  strangers  was  refused.  Exhibition  refused  of 
writs  on  which  infeftment  had  past. 

Patrick  Tailrifer,  apparent  heir  to  his  brother  Alexander  Tailzifer  of  Redhouse, 
pursues  his  relict  and  her  second  husband,  for  exhibition  of  all  writs  made  to  her 
husband,  and  by  her  husband  to  any  person  or  persons,  to  the  effect  he  may  advise 
whether  he  will  be  heir  or  not.  It  was  alleged.  That  the  defender  was  not  obliged  to 
exhibit  writs  made  by  the  defunct,  seeing  they  pertained  not  to  the  defunct ;  and, 
as  he  could  not  pursue  exhibition  of  them,  so  his  apparent  heir  cannot,  and  nemo 
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tenetur  edere  instrumenta  to  his  adversary ;  and,  if  that  were  sustained,  no  man 
secure  his  charter-chest,  but  might  be  forced  to  discover  his  weakness  and 
pleasure,  and  many  other  in-[4007]-coi^venienceB  might  follow.    It  was  ai 
That  the  hazard  of  an  heir  being  so  great  in  Scotland,  not  having  beneficium  m 
it  was  reasonable  that  ad  deliberandum^  the  apparent  heir  should  see  not  onljr 
belonged  to  the  defunct,  but  what  deeds  the  defunct  had  done,  else  he  fihoold  : 
know,  whether  the  heritage  were  profitable  or  not;    especially  conaidexing, 
wives,  children,  or  servants,  having  power  with  the  defunct,  might  clandestinely  i 
tain  rights,  and  keep  them  close  till  tne  apparent  heir  were  served,  by  which  he 
be  destroyed. 

The  Lords  having  seriously  considered  the  matter,  they  sustained  the  exhil 
for  all  writs  made  by  the  defunct  to  his  wife,  or  any  being  in  family  tie  tizne 
decease,  whereupon  no  infeftment  followed  before  his  deal^ ;  but  not  for  any  \ 
upon  infeftment  followed  :  For  they  thought,  that  the  infeftment  being  registrattb^ 
was  sufficient  to  give  information  to  the  apparent  heir. 

Joi.  2>ic.  V.  1,  p.  284.    fftfwwmr.  No.  8,  p.  a^ 


No.  33.    [4010]  Jean  Buchanan  v.  The  Marquis  of  Montrose.    January,  168S. 

Major  Grant  having  got  from  the  Laird  of  Buchanan  a  disposition  of  lands  i 
able  by  the  granter's  heirs,  and  the  charter-chest  delivered  to  him,  he  disponed  ] 
right  to  the  Marquis  of  Montrose,  against  whom  Buchanan's  daughter  pursued  i 
exhibition  ad  deliberandum. 

Alleged  for  the  defender,  That  the  pursuer  could  have  no  inspection  of  papers  1 
such  as  contained  clauses  in  her  favour,  or  were  in  the  defunct's  possession  at 
death,  which  the  charter-chest  was  not. 

The  Lords,  in  respect  that  Grant's  right  was  redeemable,  found  the  chartern 
was  the  common  evidence  both  for  the  right  to  Grant,  and  the  reversion  in  favour^ 
the  pursuer ;  and  therefore  decerned.         Harcarse  (Exhibition),  No.  486,  p.  133. 


No.  17.  [4034]  Weir  v.  White.    February  24, 1747. 

A  reduction  repeated  inddenter,  and  not  executed,  can  go  no  farther  than  the  v 
suspension  (which  was  the  present  case)  or  libel  of  the  other  process  into  which  it  is 
repeated. 

Expense  of  a  refused  bill  of  advocation,  is  an  instance  of  expense  whereof  t^ 
party  aggrieved  has  no  access  to  get  reparation.    See  Process. 

Fd.  Die.  V.  3,  p.  199.    Kilkerran  (Process),  No.  7.  p.  435. 


No.  18.  Cruickshanks  v.  Forsyth.    June  16, 1747. 

A  defender  was  found  Uable  in  expenses,  though  he  prevailed  in  part,  the  point  irhicfa 
he  gained  not  being  that  which  occasioned  the  expense. 

In  the  year  1744,  James  Cruickshanks,  master  of  the  grammar-school  at  Elgin, 
was  employed  to  bleach  some  linen  cloth  for  Alexander  Forsyth,  Bailie  of  that  buif^ ; 
and  having  carried  the  same  to  his  shop,  the  Bailie  carped  at  the  cloth  as  ill  whitened ; 
and,  without  any  provocation  from  the  answer  made  by  Cruickshanks,  after  giving 
him  hard  names,  gave  him  a  stroke  over  the  head  with  his  ellwand.  The  BaiUe  vis 
sensible  of  the  crime  he  had  committed,  but,  [4035]  ^^  place  of  endeavouring  to  ottke 
it  up  with  Cruickshanks,  he  applied  to  his  brother  Magistrate,  and  got  himself  fined 
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in  £30  Scots  to  the  procurator-fiscal  of  the  Bailie-court ;  and  Cruickshanks  having 
brought  his  complaint  before  the  next  Circuit  at  Inverness,  the  Lords  remitted  the 
matter  to  be  tried  before  the  Sheriff  of  Elgin,  with  this  instruction,  That  the  Sheriff 
should  have  no  regard  to  the  decree  of  the  Magistrates  of  Elgin,  the  same  appearing 
to  have  been  collusive. 

In  virtue  of  this  remit,  the  process  being  brought  before  the  Sheriff,  and  proof 
taken,  on  advising  thereof,  the  Sheriff  decerned  the  Bailie  in  £100  Scots  to  the  pro- 
curator-fiscal, and  in  £350  Scots  to  the  private  party,  in  name  of  damage  and  expense. 

Of  this  decree,  the  Bailie  obtained  suspension ;  and  at  discussing,  having  not 
only  insisted  on  the  exorbitancy  of  the  fine,  as  sufficient  to  open  the  decree,  but,  in 
order  to  a  total  absolvitor,  alleged  provocation,  the  Lord  Ordinary  turned  the  decree 
into  a  libel,  and  before  answer,  ordained  the  defender  to  give  in  a  condescendence  of 
the  provocation,  and  the  pursuer  to  give  in  a  special  condescendence  of  his  damage. 
And  the  defender  not  being  able  to  make  any  tolerable  condescendence  of  provocation, 
nor  the  pursuer  to  condescend  upon  any  special  articles  of  damage,  the  Lord  Ordinary 
"  modified  the  sum  of  £350  of  damage  to  £24  Scots,  and  the  fine  to  the  procurator- 
fiscal  to  £3  Scots,  and  found  the  defender  liable  for  these  sums,  and  for  the  expense 
of  the  process  before  the  Sheriff  ;  and  ordained  the  pursuer  to  give  in  an  account  of 
the  said  expense." 

But  the  pursuer  having  reclaimed,  the  Lords,  upon  hearing  parties  upon  the 
proof,  ''  Adhered  to  the  Lord  Ordinary's  interlocutor,  finding  the  expense  before  the 
Sheriff-court  due,  and  remitted  to  the  Ordinary  to  tax  the  same  ;  and  adhered  also 
to  the  Ordinary's  interlocutor,  restricting  the  £100  decerned  to  the  procurator-fiscal 
to  £3  Scots  ;  but  found  the  defender  liable  to  the  pursuer  in  £10  Sterling  in  name  of 
his  damage  and  expense  in  discussing  the  suspension." 

The  riot  was  considered  as  atrocious,  as  having  been  committed  by  a  Magistrate, 
at  the  time  in  office,  within  his  own  house,  and  without  provocation  ;  and  though, 
strictly  speaking,  there  was  no  damage  other  than  the  expense,  yet  when  a  man  is 
affronted  and  beat,  something  was  thought  to  be  due  in  solatium,  and  for  encouraging 
persons  to  seek  redress  in  this  way,  rather  than  to  take  it  at  their  own  hand.  And 
whereas  it  was  said  that  the  Sheriff's  decree  was  extravagant,  and  therefore  the 
defender  was  imder  a  necessity  to  suspend,  the  answer  was,  That  true  the  Sheriff's 
decree  was  extravagant,  and,  when  the  suspension  came  to  be  discussed,  had  the 
suspender  only  objected  to  the  extravagance,  and  subjected  the  modification  to  the 
judge,  he  would  have  had  much  to  say  against  beinff  liable  in  the  expense  of  the  sus- 
pension ;  but,  instead  of  that,  he  pleaded  a  total  absolvitor,  on  pretence  of  provocation, 
m  which  he  failed,  and  thereby  made  his  right  a  wrong. 

[4036]  The  like  happens  every  day,  where  one  suspends  because  he  is  charged  for 
more  than  is  due ;  if,  when  the  suspension  comes  to  be  discust,  he  only  plead  that 
reason,  he  is  safe  ;  but  if  he  pleads  other  reasons  and  fails,  he  may  be  subjected  to 
expenise,  notwithstanding  his  having  been  charged  for  more  than  was  due. 

Fol.  Die.  V.  3,  p.  199.    KUkerran  (Reparation),  No.  3,  p.  484. 


No.  9.       [4054]  The  York  Building  Company  v.  Sir  James  Carnegie. 

November  14,  1764. 

A  factor  of  the  York  Buildings  Company  having  pursued  a  removing  against  a  tenant, 
it  was  objected,  that  he  had  no  proper  title,  as  his  factory  was  conceived  only  in 
general  terms,  authorising  him  to  carry  on  and  defend  all  suits  and  processes, 
but  made  no  mention  of  actions  of  removing ;  and  that  there  was  no  evidence 
that  the  assistants  had  concurred  with  the  governor  in  granting  the  factory,  as 
his  subscription  only  was  adhibited  to  it.  The  Lords  found,  that  the  pursuer 
had  produced  no  proper  authority  from  the  company  to  remove  tenants. 

The  York  Building  Company  having  set  certain  lands  to  Sir  James  Carnegie  for 
the  term  of  nineteen  years,  with  a  clause  in  the  tack,  to  remove  from  these  lands  at 
the  expiration  of  the  lease,  without  warning,  they  commenced  an  action  of  removing 


506  FACTOR  MOE.  «^ 

against  hiin  in  common  form.  In  bar  of  which,  it  was  pleaded,  that  the  Compii 
were  destitute  of  any  title  to  carry  on  such  a  process,  being  no  longer  piopri^ 
but  divested  of  the  property  of  the  estate  by  adjudications  long  expired,  and  inim 
ments,  one  of  which  of  a  considerable  extent  was  vested  in  the  person  of  the  defeaA 
That,  in  the  case  of  a  voluntary  aUenation  of  lands,  there  was  no  doubt  that  m 
lessees  had  a  good  right  to  disregard  any  action  of  this  land  at  the  instance  of  4 
former  proprietors,  who  were  now  denuded  of  the  property  since  the  granting  of  ll 
tack.  A  tenant,  who  derives  his  possession,  would  not  be  allowed  to  qoarrel  f* 
title  of  his  master,  so  long  as  the  fee  of  the  estate  remains  ;  but  it  has  always  * 
reckoned  a  sufficient  defence  against  a  removing  at  his  instance,  that  he  was  dec 
by  a  voluntary  sale.  An  adjudication  is  a  legal  sale,  conducted  under  the  antl 
of  the  Court ;  there  is  an  absolute  transfer  of  the  property,  though  that  alien 
may  be  revoked  in  virtue  of  the  clause  of  redemption.  That,  in  the  present 
there  was  no  possibiUty,  that  the  property  of  the  estate  would  revert  to  the  pu 
as  the  adjudications  were  now  all  expired,  and  the  alienation  was  become  inedee 

It  was  pleaded  too,  That  the  estate  of  the  Company  was  under  sequestration,  i 
that  they  had  been  prohibited  from  granting  leases  without  the  authoritry  of  ] 
Court  of  Session,  and  that  it  was  a  natural  consequence  of  their  being  deprived  i 
the  power  of  giving  tacks  that  they  could  not  remove  tenants. 

[4055]  To  these  defences  it  was  answered  by  the  Company ;    That  what 
interest  they  might  have  in  these  lands,  the  defender  was  not  entitled  to  qu 
their  right  of  insisting  in  this  action,  as  his  possession  flowed  directly  from  it 
and  that  whatever  title  is  requisite  in  an  heritor,  when  insisting  against  tenants  i 
deriving  right  from  him ;   yet  it  can  never  be  controverted  by  his  own  tenant^  1 
his  title  be  never  so  lame.     As  to  the  estate  being  vested  in  creditors  in  cos 
of  expired  adjudications,  the  fact  was  denied.  | 

Ab  to  the  prohibition  of  letting  leases  without  the  authority  of  the  Court  of  ScmwH 
it  seemed,  with  all  submission,  to  be  foreign  to  the  present  purpose  ;  as  tenants  bh| 
be  removed  without  new  leases  being  granted,  and  as  the  sub-tenants  of  the  defrod^ 
in  this  question  might  be  permitted  to  continue  their  possessions,  which  would  b| 
attended  with  infinite  advantage  to  the  Company.  But  the  pursuers  could  Bfll 
discover  how  the  former  prohibition  could  obstruct  their  carrying  on  processes  l| 
removing,  as  such  seemed  absolutely  necessary  to  pave  the  way  for  the  Comptt^ 
obtaining  the  authority  of  the  Court  of  Session  to  grant  new  tacks. 

It  was  also  objected  by  the  defenders.  That  the  factory  and  power  of  attorney  grantel 
to  Mr.  Beveridge,  who  conducted  these  processes  in  the  Company's  name,  ^^^ 
authority  sufficient  for  that  purpose.  The  factory  was  conceived  in  too  genaat 
terms,  and  empowered  him  only  to  carry  on  and  defend  all  suits  or  processes  wliiA 
were  then  depending,  or  might  afterwards  be  brought ;  but  that  there  was  not  ooe 
word  relating  to  actions  of  removing,  which  ought  to  have  been  particularly  mcntiowi 
That  there  was  no  evidence  that  the  assistants  had  concurred,  along  with  the  gavuaix* 
in  granting  this  unlimited  power,  which  was  absolutely  necessary.  That  fiicir  cob- 
currence  indeed  was  mentioned  in  the  factory  ;  but  this  was  only  supported  by  tk 
subscription  of  the  governor ;  whereas  their  subscriptions  too  were  indispen»Uy 
requisite.  Neither  was  the  appendage  of  the  seal  of  the  Company  of  any  fowe, 
as  that  in  all  probability  might  be  the  sole  act  of  the  governor,  as  well  as  the  addiUm 
of  his  own  name  ;  and  that  the  after  production  of  a  new  factory,  wherein  acdow 
of  removing  are  particularly  mentioned,  could  be  of  no  service  to  them,  as  this  factor 
laboured  imder  the  same  informaUties  with  the  former. 

The  Company  on  the  other  hand  insisted,  That  there  was  sufficient  evidcnc«  ^ 
every  thing  being  conducted  with  the  greatest  solemnity,  and  the  subscriptioD  rf 
the  governor,  with  the  seal  of  the  Company  being  appended,  was  all  that  could  Ik 
reqmred. 

"  The  Lords  repelled  the  objections  to  the  pursuer's  title  to  carry  on  the  tctiw 
of  removing ;  but  found,  that  Mr.  Beveridge  had  produced  no  proper  authontj 
from  the  York  Building  Company  to  entitle  him  to  insist  on  this  action ;  reserviuf 
to  the  pursuers  still  to  grant  a  proper  authority  for  that  purpose." 

Act.  D.  Dalbymplb,  Jun. — Alt.  Alex.  Lockhart. 

A.  G.  Fol.  Die,  V.  3,  p.  200.    Fac,  Col.  No.  147.  p.  349. 
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No.  17.    [4064]  John  Rankin,  Merchant  in  Ajrr  v.  Robert  Moluson,  Collector  of 
Excise  there.     February  17,  1738. 

One  who  contracts  factorio  nomine,  is  presumed  to  bind  his  constituent  only,  unless 
the  contrary  be  expressed  ;  and  therefore  is  not  personally  liable  to  implement, 
but  only  to  furnish  a  sufficient  commission  so  as  to  bind  his  constituent. 

Mr.  Arbuthnot  in  Peterhead  having  wrote  to  Mollison,  with  respect  to  some  meal 
he  had  to  dispose  of,  Mollison,  in  consequence  thereof,  entered  into  a  bargain  with 
Rankin  anent  the  purchase  of  the  meal,  and  wrote  a  letter  to  him,  wherein  he  says, 
That  he  had  a  commission  from  Mr.  Arbuthnot  to  dispose  of  a  certain  quantity  of  meal 
for  his  account ;  and  then  adds,  "  And  I  do  agree  with  you,  in  his  name,  that  betwixt, 
&c.,  he  shall  provide  you  800  bolls  good  and  sufficient  oat-meal,  &c.,  to  be  delivered 
either  at  Portsoy  or  Peterhead,  in  the  option  of  the  said  Mr.  Arbuthnot,  who  is  to 
have  his  orders  ready  at  Portsoy,  if  the  ship  calls  for  them."  In  consequence  of 
which  bargain,  Rankin  sent  a  ship  for  the  meal ;  and,  upon  its  not  being  delivered,  he 
brought  a  process  against  Mollison,  founded  upon  the  above  letter,  for  the  damage  he 
sustained  by  the  not  delivery. 

The  defence  pleaded  for  Molhson  was  :  That,  by  the  whole  tenor  of  the  letter,  it 
was  plain,  he  did  not  intend  to  subject  himself  to  any  personal  demand  at  the  pursuer's 
instance,  as  he  declares  therein.  That  he  acted  by  commission  from  Mr.  Arbuthnot, 
disposes  of  the  meal  for  his  account,  and  the  place  of  delivery  to  be  at  his  option ; 
wherefore,  as  there  are  no  obligatory  words  upon  the  defender  through  the  whole  of 
it,  the  natural  construction  must  be,  that  Mollison  intended  only  to  bind  his  constituent, 
and  not  himself.  See  Huber.  tit.  Exerc.  act.  §  6 ;  Voet.  De  Inst.  §  6 ;  Sand.  Decis. 
book  3,  tit.  7,  def.  1.  The  import  of  which  authorities  amounts  to  this,  that  the 
obligation  of  the  party  con- [4065]- tracting,  is  to  be  regulated  by  the  character  under 
which  he  acts  ;  and  that  a  factor,  or  person  acting  by  commission,  is  understood  to  bind 
his  constituent  only,  and  not  himself. 

Answered  for  the  pursuer  ;  Though  the  letter  bears  the  defender  had  a  commission, 
yet  the  same  was  not  shown  to  him  at  or  before  the  bargain ;  he  relied  solely  on 
Mollison,  and  cannot  b^  supposed  to  have  acted  on  the  faith  of  a  commission  not  seen, 
which,  now  it  is  produced,  is  indefinite  as  to  quantity,  price,  and  date.  2do,  Supposing 
the  defender  had  acted  frocurat&rio  nomine^  yet  that  could  not  free  him,  because,  as 
such,  he  was  bound  as  well  as  his  constituent,  See  L.  13,  ^.  §  25 ;  De  act,  empt.  L.  1,  §  17, 
De  exer.  act.  3tio,  The  letter  or  commission  from  Mr.  Arbuthnot  to  the  defender 
does  not  give  him  a  power  to  conclude  a  bargain  with  any  person,  and  therefore  he 
cannot  give  a  third  party  a  legal  action  against  his  constituent,  though,  from  his 
commission,  the  Court  may  find  the  defender  has  an  implied  relief. 

The  Lords  found  the  defender  was  not  personally  liable,  but  only  to  furnish  the 
pursuer  with  a  commission.  Fd.  Die.  v.  1,  p.  288.     C.  Home,  No.  87,  p.  141. 


No.  19.  Ainslie  and  Factor  v.  Arbuthnot.    June  6, 1739. 

A  factor  taking  bills  in  his  own  name  from  his  constituent's  debtor,  the  loss  falls  upon 

the  factor. 

Found  that  a  factor  having  taken  bills  in  his  own  name  from  his  constituent's 
debtor,  without  any  notice  given  to  his  constituent  or  any  posting  by  the  factor  in 
his  books,  whereby  it  might  appear  that  the  said  bills  were  m  his  name  for  his  con- 
stituent's behoof,  the  loss  happening  by  the  after  bankruptcy  of  said  debtor,  falls 
upon  the  factor  and  not  upon  the  constituent. 

This  was  afterwards  altered,  July  13,  1739,  not  upon  the  general  point,  but  upon 
the  species  facti ;  it  being  thought  to  appear  from  a  book  called  a  bill-book,  that  there 
was  evidence  of  such  posting  as  the  former  interlocutor  had  supposed  necessary  ;  but 
this  last  judgment  was  reversed  upon  an  appeal,  the  House  of  Peers  having  no  regard 
to  a  bill-book  as  not  nomen  juris. 

Fd.  Die.  V.  3,  p.  202.    Kilkerran  (Factor),  No.  2,  p.  182. 
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No.  28.     [4070]  Andrew  Thomson,  Factor  appointed  by  The  Lords  upon  the 
of  Crabston  r.  John  Elderson.    July  9, 1757. 

A  factor  named  by  the  Court  of  Session  on  a  sequestrated  estate,  has  aU  the 
of  management  which  belong  to  a  proprietor  infeft. 

Betwixt  these  two  parties,  this  abstract  question  occurred,  whether  a  facstor  n 
an  estate,  sequestrated  on  account  of  a  competition  betwixt  two  claimants,  vsm 
of  whom  are  infeft,  can  remove  a  tenant  who  continues  to  pay  the  rent  that  he  did 
the  original  proprietor  ? 

[4071]  pleaded  for  Elderson  the  tenant.  As  the  favour  of  possession  is  in  law 
great,  so  no  tenant  in  possession  can  be  removed  but  by  a  person  who  has  a 
right  in  him,  viz.  the  property  evinced  by  an  infeftment.     Besides,  in  the  law 
Scotland,  a  tack,  if  clothed  with  possession,  is  a  real  right ;  and  theiefore,  added 
the  favour  of  possession,  there  is  likewise  the  favour  due  to  a  real  right,  which 
but  a  property  and  a  possession  can  remove.    Founded  on  these  principles,  the 
of  Scotland  carries  the  rule,  that  only  a  person  infeft  can  remove,  so  far,  that  even 
apparent  heir  cannot  remove,  although  in  a  manner  the  same  person  with  his  anoesi 
drawing  the  rents,  Uving  in  the  mansion-house,  and  with  whom,  at  the  distance 
three  years,  creditors  are  in  safety  to  contract. 

Any  exceptions  from  the  general  rule  do  only  tend  to  strengthen  it.    An  adji 
with  a  charge  against  the  superior,  may  remove  ;  but  this  is  only  because  a 
statute  has  made  a  charge  equivalent  to  an  infeftment.    A  Uferenter,  by  the 
or  by  the  terce,  may  remove  ;  but  this  is  only  because,  by  the  general  concession  of 
law,  the  continuance  of  the  possession  in  these  cases  is  deemed  to  be  a  contin 
of  the  property  which  the  deceased  husband  or  wife  originally  had.    A  tacksman 
remove  a  subtacksman  who  was  bound  to  remove  ;  but  this  is  only  because  the 
tacksman  cannot  come  against  the  right  by  which  himself  holds ;  and  in  a  qi 
betwixt  him  and  a  person  from  whom  he  derives  right,  this  last  is,  quoad  him,  a 
proprietor. 

Answered,  A  factor  appointed  by  the  Court  of  Session  ought  to  have  all  the  poi 
of  a  proprietor  infeft,  to  enable  him  to  manage  the  estate  to  the  best  advantage ; 
as  he  acts  under  the  authority  of  the  Supreme  Court,  and  is  tied  down  npon 
regulations,  for  the  benefit  of  those  who  shall  be  found  to  have  the  preferable  h^ 
it  would  be  absurd  to  control  his  power  of  setting  the  lands  to  the  best  advantage, 
account  of  a  maxim  in  law,  which  was  calculated  only  to  prevent  intruders  fno 
removing  tenants  from  the  possession. 

"  The  Lords  decerned  in  the  removing."    See  Removing. 

For  Thomson,  Garden. — For  Elderson,  Jo.  Dalrymplb. 
J.  D.  Fd.  Die.  V.  3,  p.  203.    Fac,  Cd.  No.  41,  p.  68. 


No.  29.  James  Paton,  Petitioner.    July  24, 1785. 

Factor  for  an  heir  apparent  appointed  by  the  Court  of  Session,  may  make  up  iuventozicf 

in  terms  of  the  act  1695,  c.  24. 

The  petitioner  having  been  appointed  by  the  Court  to  manage,  in  the  absence  of 
an  apparent  heir,  the  heritable  estate  of  a  person  deceased,  applied  to  be  authoiind 
to  make  up  inventories  in  terras  of  the  act  1695,  c.  24. 

A  difficulty  arose  from  the  manner  in  which  this  statute  is  expressed,  enactrng. 
"  That  for  hereafter,  any  apparent  heir  shall  have  free  liberty  and  access  to  enter  to 
his  predecessors  cum  beneficio  inventarii,  or  upon  inventory,  as  [4072]  use  b,  i> 
executories  and  moveables ;  allowing  still  the  said  apparent  heir  year  and  day  to 
deliberate,  in  which  time  he  may  make  up  the  foresaid  mventory,  wMch  he  is  tomb 
up,  upon  oath,  full  and  particular,  as  to  all  lands,  &c.,  to  which  the  said  apparent  heir 
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may  or  preteDds  to  succeed,  which  inventory,  to  be  subscribed  by  him  before  witnesses, 
shall  be  given  in  to  the  clerk  of  the  shire,"  &c. :  From  which  words  it  might  be  thought 
that  the  legislature  required,  in  the  execution  of  this  formality,  the  personal  inter- 
position of  the  apparent  heir  himself. 

The  Lords,  however,  were  clearly  of  opinion,  that  the  petitioner  was,  from  the 
nature  of  his  office,  sufficiently  empowered,  in  the  place  of  the  apparent  heir,  to  fulfil 
the  directions  of  the  statute.  But  they  refused  the  petition,  considering  this  as  an 
act  of  administration  which  the  factor  ought  to  perform,  without  any  special  authority 
from  the  Court. 

For  the  Petitioner,  Ro.  Craioie. — Clerk,  Campbell. 

C.  Fd,  Die.  V.  3,  p.  203.    Fao.  Col.  No.  224,  p.  360. 


No.  1.         [4075]  MuRBAT  t;.  Fleeming  and  Others.    November  28, 1729. 

A  person  disponed  lands  to  his  wife  in  liferent,  and  any  relation  she  should  name  in 
fee.    The  wife  named  a  fiar.    This  found  a  habile  conveyance  of  the  property. 

A  husband  disponed  his  land-estate  to  his  wife  in  liferent,  and  to  any  of  his  blood 
relations  she  should  think  most  fit  to  be  nominated,  by  a  writ  under  her  hand,  in  fee. 
A  nomination  was  accordingly  made  after  the  husband's  decease ;  and  against  the 
nominee,  claiming  right  to  the  estate,  it  was  argued,  Imo,  That  this  was  an  unhabile 
way  of  transferring  property,  because  a  fiar  cannot  be  created  by  the  nomination  of 
one  who  is  not  fiar.  2do,  It  is  contrary  to  the  maxim,  that  a  fee  cannot  be  in  pendenUy 
and  yet  here  is  a  fee  conveyed,  a  property  estabUshed,  but  no  proprietor  until  the 
wife  chuse  to  exerce  her  faculty.  Answered,  to  the  first,  There  is  nothing  in  reason, 
or  in  law,  to  bar  a  fiar  to  name  his  successor  in  what  shape  he  pleases  ;  it  is  not  material 
who  names,  but  whether  the  nomination  be  by  the  authority  of  the  fiar ;  and  this  is 
not  more  than  for  one  to  give  a  mandate  to  sell  his  estate.  To  the  second.  The  property 
is  not  transferred  until  the  wife  interposes  her  nomination  ;  in  the  interim,  the  property 
remains  with  the  disponer,  and  after  his  death  is  in  hcBreditate  jacente.  The  Lords 
found,  that  this  disposition,  granted  by  the  husband  to  his  wife,  did  sufficiently  enable 
her  to  nominate  persons  to  succeed  to  the  subjects  disponed,  and  that  she  having 
accordingly  exerced  that  power,  the  persons  named  by  her  have  right  to  succeed.  See 
Appendix.  Fol.  Die.  v.  1,  p.  289. 


No.  2.  [4076]  Campbells  v.  Campbells.    December  16, 1738. 

A  party  delegated  to  third  parties  the  power  of  making  provisions  on  his  children. 

This  found  competent. 

Colonel  Campbell  being  bound  in  his  contract  of  marriage  to  secure  the  sum  of 
40,000  merks,  and  the  conquest  during  the  marriage,  to  himself  and  spouse  in  conjunct- 
fee  and  liferent,  and  to  the  children  to  be  procreated  of  the  marriage  in  fee,  did,  by  a 
deathbed  deed,  settle  all  upon  his  eldest  son,  burdened  with  certain  provisions  to  his 
younger  children,  to  take  place  in  case  their  mother  should  give  up  her  claim  to  the 
liferent  of  the  conquest,  and  restrict  herself  to  a  lesser  jointure,  otherwise  these  pro- 
visions to  be  void  ;  in  which  event  it  was  left  upon  the  Duke  of  Argyle  and  the  Earl 
of  Islay  to  name  such  provisions  to  the  children  as  they  should  see  convenient.  It 
being  objected  by  the  younger  children  upon  the  mother's  refusal  to  restrict  herself, 
That  their  father  could  not  delegate  his  powers,  and  that  such  delegation  was  in- 
effectual, there  being  no  compulsitor  upon  the  referees  to  determine ;  which  brings 
the  matter  to  the  same  as  if  the  children  were  left  entirely  unprovided  ;  and  concluding 
from  this,  that  the  settlement  should  be  voided  in  toto,  and  that  each  child  should 
have  an  equal  proportion  as  if  no  settlement  had  been  made  ; — The  Lords  found  the 
power  and  faculty  given  to  the  Duke  of  Argyle  and  Earl  of  Islay  is  lawful,  and  does 
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subsist ;  and  in  respect  these  referees  have  neither  exerced  their  power,  nor  ( 
their  will  not  to  exerce  the  same,  they  superseded  further  proceeding  in  the  i 
the  5th  of  June  next,  that  in  the  mean  time  either  party  might  make  proper  ap 
tion  to  the  Duke  of  Argyle  and  Earl  of  Islay,  to  determine  what  sums  should  [ 
to  the  younger  children,  or  declare  their  non-acceptance  of  the  power  con 
to  them.    See  Appendix.  ¥d.  Die.  v.  1,  p.  1 


No.  1.  [4145]  George  Gibson  t;.  Thomas  Ker.    November  16,  1652. 

In  an  action  persewit  be  George  Gibson  v,  Thomas  Eer,  for  breaking  of  ane 
ment,  it  was  alleged  be  the  said  Thomas,  That  he  might  lawfully  depart,  not 
standing  the  alleged  arrestment,  because  it  was  done  in  time  of  fair,  whilk 
immunitie  in  time  thereof. — To  the  whilk  George  replied,  That  gif  the  arrest 
had  not  been  lawful,  he  should  have  tarried  while  it  had  been  declared  null ;  ▼] 
reply  was  repelled.  Fd,  Die.  v.  1,  p.  294.    MaiOand,  MS,  p.  114 


No.  2.        Bishop  of  Caithness  v.  Fleshers  in  Edinburgh.    July  2,  1629. 

If  any  buy  any  stolen  goods  in  a  market,  the  owner  of  the  goods  may  paisue  tl 
buyer  thereof,  although  the  thief  be  executed,  for  repetition  of  his  gear,  but  nofti 
have  them  punished  in  their  persons.      Fd.  Die,  v.  1,  p.  294.    Auchinlwk,  MS.  p.  22. 


No.  4.  [4146]  Falconer  of  Glenfarquhar  v.  L.  Glenbervib.    June  24,  1642. 

A  person  was  infeft  with  the  immemorial  privilege  of  a  fair.  A  neighbour  obtained 
subsequent  grant  of  a  fair  which  interfered  with  the  former.  Found,  that  ti 
second  could  not  keep  his  fair,  except  at  the  distance  of  a  month  from  the  other. 


Mr.  David  Falconer  being  infeft  in  the  lands  of  Glenfarquhar,  with  the  pri' 
of  an  ancient  fair,  called  Padie  Fair,  from  Palladius,  holden  upon  the  said  lands  of 
past  memory  of  man,  from  the  1st  of  July  to  the  7th  day  thereof,  pursues  the  Laii 
of  Genbervie,  who  had  acquired  from  the  King  a  late  infeftment,  anno  1635,  of  *" 
lands,  with  the  privilege  of  a  fair  to  be  holden  on  his  lands  of  Dillivard,  which  h 
within  a  mile,  or  less,  of  the  pursuer's  lands,  whereon  his  fair  holds,  to  be  hoUei 
from  the  24th  of  June  to  the  1st  of  July  yearly,  to  hear  it  be  found,  that  the  i 
infeftment  ought  to  be  declared  null,  so  far  as  concerns,  or  may  be  extended  to  _^^ 
having  of  any  fair  on  the  said  lands  of  Dillivard  the  time  foresaid,  as  being  a  privikf 
privately  purchased,  and  indirectly  tending  to  take  away  the  liberty  and  piivi!e| 
of  the  pursuer's  fair,  in  respect  that  the  pursuer's  lands  and  the  defender's,  which  lia 
the  fairs,  are  not  distant  from  others  a  mile  of  ground  ;  and  the  time  of  the  hdding 
is  so  ewest,  without  any  interval  of  time,  that  the  defender's  fair  (which  ends  the  vcr 
day  when  the  pursuer's  fair  begins),  must  necessarily  evert  all  privilege  and  u«  o 
his  fair,  and  prejudge  him  of  all  commodity  which  he  can  have  thereby,  and  t 
manifestly  to  kindle  trouble  betwixt  the  parties,  and  to  disturbe  the  quietness 
peace  of  the  country  :  Which  action  being  heard  in  the  Lords  presence,  and  the  ptrtie 
and  their  advocates  being  heard  to  dispute  thereupon,  they  found.  That  the  defender 
infeftment  ought  not  to  extend  to  the  privilege  of  a  fair,  to  be  holden  of  such  neanes 
to  the  said  lands,  for  keeping  of  the  same,  within  the  time  contained  in  his  infeftmal 
which  is  in  such  vicinity,  and  immediately  precedes  the  time  of  the  pursuer's  anciefli 
fair ;  the  defender  having  taken  the  same  to  end  the  same  day  when  the  puisuer'i 
fair  begins  ;  for  however  he  might  take  a  right  from  the  King  of  his  lands,  with  tlM 
said  privilege  of  a  fair,  yet  that  privilege  ought  not  to  have  been  sought,  to  destrof™ 
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the  effect  and  use  of  that  ancient  fair,  granted  to,  and  bruiked  immemorially  by  the 
pursuer,  and  his  authors  and  predecessors  of  before ;  and  therefore  they  ordained 
that  privilege,  so  far  as  concerns  that  time  of  the  holding  thereof,  to  cease,  as  im- 
petrate  in  (rnntdationem  [4147]  vicini  ;  and  found,  that  the  said  fair  might  be  lawfully 
impetrated,  and  may  be  kept  by  the  defender,  upon  his  said  lands,  at  any  time  after 
the  end  of  the  pursuer's  fair,  or  at  any  time  before,  by  the  space  of  a  month  preceding 
the  pursuer's  beginning  of  his  fair  ;  but  found,  that  the  defender  cannot  have  any  fair 
before  the  pursuer's  fair  begin,  except  there  intervene  the  space  of  a  month  at  least 
free,  betwixt  the  end  of  the  defender's  fair,  and  the  beginning  of  the  pursuers  ;  and  the 
Lords  decerned  accordingly. 

Act.  Advocatus,  Nicolson  &  Stewart. — Alt.  Mowat,  Gilmore  &  Nisbet. 

Fd.  Die.  V.  1,  p.  293.    Durie,  p.  895. 


No.  6.    [4148]  The  Magistrates  of  the  Town  of  Stirling  v,  Murray  of  Polmais. 

February  7, 1706. 

A  gift  from  the  King  to  a  burgh,  of  the  sole  power  of  holding  fairs  within  two  miles  of 
the  liberties  thereof,  so  denudes  the  Sovereign  in  favour  of  the  burgh,  as  no 
posterior  donatar  could  hold  fairs  within  that  bounds. 

The  said  town  obtains  a  charter  from  King  Charles  II.  in  1678,  giving  them  the  sole 
right  of  fairs  and  markets  within  two  miles  of  their  burgh,  and  that  none  should  have 
these  privileges  within  that  bounds ;  and  on  it  they  pursued  Polmais  in  1679  in  a 
declarator,  and  obtained  a  decreet  in  absence  against  him  in  their  favour.  Polmais, 
in  the  last  session  of  Parliament,  in  July  1705,  procured  a  right  to  hold  two  yearly 
fairs  ;  but  the  burgh  of  Stirling  protested  against  it,  and,  for  asserting  and  maintaining 
their  right,  raised  a  new  declarator  against  Polmais,  that  he  has  no  right  to  hold  a 
fair  within  that  bounds  to  the  prejudice  of  their  prior  right,  especially  seeing  he  may 
keep  them  on  such  parts  of  his  barony  as  lie  without  the  two  miles,  and  not  at  the 
village  of  St.  Ninian's,  which  is  within  a  mile  of  the  town.  The  defence  was,  the 
town's  gift  was,  without  hearing  of  parties,  procured  by  subreption  and  obreption, 
contra  jus  et  utUitatem  ptMicam,  to  the  prejudice  of  all  the  adjacent  heritors  two  miles 
round  about  Stirling,  and  so  was  periculo  impetrantis,  and  did  not  hinder  the  Crown  to 
give  any  neighbouring  heritor  the  right  of  keeping  fairs  and  markets,  who  ought  not 
to  be  prejudged  by  their  situation  near  a  royal  burgh  ;  and  King  Charles  was  not  so 
denuded,  but  he  might  have  revoked  it  as  in  lesion  to  the  Crown,  and  so  may  his 
successors  ;  and  which  de  facto  they  have  done,  by  granting  Polmais  this  gift  in  Parlia- 
ment ;  and  no  such  exorbitant  gifts  should  be  granted,  without  calling  and  hearing  all 
the  adjacent  heritors  interested  and  prejudged  thereby  ;  and  a  gift  in  Parliament  may 
be  as  good  to  Polmais  as  the  town's  gift  and  signature  from  King  Charles.  Answered, 
That  the  town  of  Stirling  has  no  more  by  this  gift  but  what  the  town  of  Edinburgh 
and  many  other  royal  burghs  possess ;  and  that  this,  with  other  privileges,  is  given 
them  on  the  account  of  the  many  burdens  they  support,  and  particularly  the  6th  part 
of  all  [4149]  the  taxations  in  the  kingdom  ;  and  to  allow  such  fairs  and  markets  near 
to  them  draws  away  all  their  tradesmen,  or  gives  the  hail  profit  to  unfreemen,  who  bear 
neither  scot  nor  lot  within  burgh,  to  their  utter  ruin  and  decay  ;  and  this  can  never  be 
called  against  public  utility,  seeing  fairs  are  inter  regalia,  and  may  be  given  or  not 
given  by  the  Prince  as  he  pleases  ;  and  seeing  he  has  the  sole  power  of  conferring  them, 
if  he  once  give  them,  he  is  so  denuded  that  he  cannot  by  a  posterior  gift  frustrate  or 
annul  them  ;  even  as  when  he  erects  a  sheriffship  or  regality,  he  cannot  in  the  same 
bounds  erect  a  new  one  in  prejudice  of  the  former ;  so  that  prior  tempore  is  here 
potior  in  jure ;  and  that  the  King  is  uncontravertedly  the  fountain  of  such  grants  ; 
and  whatever  may  be  in  the  King's  power  of  revocation,  that  is  not  the  present  question, 
seeing  it  is  not  actually  revoked  ;  and  fairs  given  in  Parliament  pass  of  course,  falling 
under  the  act  salvo  jure,  and  can  never  prejudge  the  town's  prior  right,  and  must  be 
reputed  to  have  been  sought  merely  in  cemulationem  vicini ;  and  their  opposing  it 
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was  no  wrong,  for  qui  jure  suo  tUitur,  nemini  facU  injuriam. — The  Loids,  by  a  ;^ 
of  seven  against  six,  found  the  King  denuded  by  the  prior  gift  to  the  town,  and  i 
jus  qucBsitum  thereby,  that  Folmais  could  hold  no  fairs  within  that  boiinde. 
Durie,  24th  June  1642,  Falconer  of  Glenfarquhar,  No.  4,  p.  4146. 

On  the  13th  current,  Polmais  gave  in  a  protest  to  the  Parliament  against  4 
interlocutor.    See  Appendix.  Fcl.  Die,  v.  1,  p.  294.    FouniainhaU,  v.  2,  p. 


No.  2.      [4154]  Ogilvie  of  Murthil  v.  Lbsly  of  Glaswell.    February  2,  1715. 

A  person  disponed  with  warrandice  from  his  own  fact  and  deed  only,  and  ]_ 

against  an  infeftment  in  favour  of  Janet  Millar.    In  a  question  betwixt  \ 
parties,  whether  the  warrandice  was  incurred,  as  there  was  no  such  infef 
the  one  described,  but  there  was  another  in  favour  of  Jean  Webster,  the 
found  that  the  warrandice  was  not  incurred. 

The  deceast  Lesly  of  Glaswell  having  granted  two  bonds  to  the  also  deceast 
of  Murthill,  of  the  same  date  ;  there  was  a  disposition  granted  by  Morthill  to  d 
of  some  lands,  with  warrandice  from  fact  and  deed,  and  particularly  against  an 
ment  in  favours  of  one  Janet  Millar,  proceeding  upon  a  bond  granted  by  a 
heritor.    Upon  a  charge  to  make  payment,  Glaswell  suspends,  and  withal  i 
process  of  contravention  of  the  warrandice,  upon  his  being  excluded  from  the 
and  duties,  by  a  liferent  infeftment  in  favours  of  one  Jean  Webster,  granted  by 
former  heritor  to  his  own  son,  and  this  Jean  Webster  in  conjunct-fee  and  liferent. 

Alleged  for  the  charger ;   That  the  infeftment  to  be  warranted  from,  was  as 
f  eftment  proceeding  upon  a  bond  to  Janet  Millar,  her  husband,  and  her  heirs ; 
the  infeftment  founded  on  by  the  suspender  was  a  liferent  infeftment  in  favours 
Jean  Webster,  proceeding  upon  a  contract  of  marriage ;    and,  therefore,  sinoe 
description  of  the  incumbrance,  of  which  the  lands  were  to  be  purged,  did  not 
with  the  nature  of  the  sasine  founded  on,  it  was  in  vain  to  pretend  that  the 
ought  to  purge. 

Answered  for  the  suspender ;  That  it  was  plain,  Imo,  that  an  infeftment  w( 
warranted  against,  which  the  disponer  was  expressly  obliged  to  purge.  2do,  It  di| 
not  appear  that  ever  there  was  such  an  infeftment  as  that  mentioned  in  the  clause  ot 
warrandice,  in  the  person  of  one  Janet  Millar ;  it  follows  then,  that  the  infeftzneil, 
founded  on  and  produced  by  the  suspender  in  favours  of  Jean  Webster,  granted  bf 
the  then  heritor  of  the  lands,  must  be  taken  for  that  which  was  understood  by  ti^ 
parties  in  the  clause  of  warrandice ;  ut  'plus  vaUat  quod  actum  est,  quam  quod  simndttit 
concipitur ;  since  falsa  desigruUiOy  or  even  error  in  'persona  nan  nocet,  both  which  v^ 
are  informed  of  in  1.  17,  §  1,  De  Cond.  et  Dem. 

The  Lords  found,  that  the  warrandice  in  the  disposition  by  the  charger's  father  tf 
the  defenders,  was  only  against  an  infeftment  in  favours  of  Janet  Millar,  pxoceediaf, 
upon  albond  granted  by  the  heritor  of  the  lands,  and  the  incumbrance  not  purgH^' 
founded  upon  by  the  suspender,  was  an  infeftment  in  favours  of  Jean  Webster,  m^ 
ceeding  upon  a  contract  of  marriage  betwixt  the  heritor's  son  and  her ;  thetc3<n» 
found  the  contravention  of  the  warrandice  not  incurred. 

Act.  Grahame.— Alt.  M'DowAL. — Clerk,  Sib  James  Justice. 

Fol.  Die.  V.  1,  p.  294.    Bruce,  No.  51,  p.  65. 


No.  1.  [4167]  Tabbet  v,  Boole.    December  22,  1731. 

Where  a  party  has  right  to  a  ferry-boat,  established  by  grant  or  preacriptioD*  it* 
not  in  the  power  of  others  who  may  have  a  right  of  fishing  upon  the  same  part  of  tk 
water,  to  interfere  with  the  proprietor  of  the  ferry-boat,  by  carrying  over  passengffi 
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for  hire.  Upon  this  footing  the  Lords  found,  That  the  other  heritors  might  transport 
themselves  and  families,  or  others  gratuitously,  in  their  coble-boats,  but  not  for  hire. 
And  in  this,  ferry-boats  are  upon  the  same  footing  with  fairs  ;  both  of  them  imply  an 
exclusive  privilege,  otherwise  they  could  not  be  kept  up.    See  Appendix. 

Fd.  Die.  V.  1,  p.  295. 


No.  2.        Magistrates  of  Montrose  v.  Scott  of  Rossie.    February  7,  1755, 

The  proprietor  of  a  ferry-boat  may,  upon  rational  considerations,  heighten  the  accus- 
tomed fare. 

Scott  of  Rossie  having  a  right  to  a  ferry  upon  the  river  of  South  Esk,  opposite  to 
the  town  of  Montrose,  found  it  necessary,  upon  the  increase  of  wheel-machmes,  and 
upon  other  rational  considerations,  to  heighten  the  accustomed  fare.  And  for  that 
end  he  applied  to  the  quarter  sessions,  and  obtained  their  authority  to  exact  the 
several  sums  contained  in  a  table  laid  before  them.  A  bill  of  suspension,  offered  for 
the  Town  of  Montrose,  being  refused  by  the  Ordinary,  the  matter  was  brought  before 
the  Court  by  petition,  which,  with  the  answers,  being  advised,  the  Court  were  pretty 
unanimous  in  the  following  points  ;  Imo,  That  the  grant  of  a  ferry  implies  a  power  of 
imposing  a  duty  'pro  <ypere ;  2do,  That  a  ferry  is  a  {)atrimonial  rignt  upon  which 
moderate  profits  [4168]  ^^7  ^  made  ;  3tio,  If  exorbitant  duties  are  laid  on,  they 
may  be  regulated  by  the  justices,  to  whom  the  inspection  of  ferries,  as  well  as  of  high- 
ways, is  committed. 

"  Upon  the  whole,  the  duties  in  this  case  were  not  reckoned  exorbitant ;  and, 
therefore,  the  Court  was  of  opinion,  that  the  Ordinary  did  right  in  refusing  the  bill." 

Sd.  Dec,  No.  82,  p.  107. 


No.  9.  [4180]  Neil  Macvicar  t;.  Cochran  of  Hill  and  Eer  of  CrummocL 

February  10, 1749. 

Clause  in  a  vassal's  charter,  exempting  from  legal  irritancies,  makes  part  of  his  real 

right. 

Alexander  Crawfurd  of  Ferflushill,  feued  out  to  James  Cochran,  the  lands  of  Hill 
for  a  duty  of  £24  Scots,  and  reUeving  him  of  the  teind  and  dry  multure  payable  out 
thereof ;  disponing  to  him  **  all  and  sundry  the  casualties  of  the  said  lands,  that  might 
fall  or  become  in  the  hands  of  the  superiors  thereof,  either  as  Uferent-escheat,  non- 
entry,  or  by  contingency  of  not  timeous  payment  of  the  feu-duties  thereof,  by  and 
through  the  said  James  and  his  heirs  and  successors,  being  put  to  the  horn  the  space  of 
year  and  day,  or  through  the  heirs  of  the  said  James,  or  his  foresaids,  Ijring  out  un- 
entered to  the  samen,  after  the  death  of  their  predecessors,  or  by  not  timeous  payment 
of  the  said  feu-duty." 

Dr.  Thomas  Crawfurd  of  Fergushill,  sold  these  lands  to  Neil  Macvicar,  writer  in 
Edinburgh ;  ''  assigning  him  to  all  feu-rights  or  contracts,  redeemable  or  irredeemable, 
past  betwixt  him,  las  authors  and  predecessors,  and  James  Cochran  ;  and  to  the  hail 
reddendos  of  the  said  rights,  with  the  hail  clauses,  obligements  and  conditions  therein 
mentioned,  conceived  in  favour  of  him,  his  authors  and  predecessors,  concerning  the 
superiority  and  property  of  the  said  lands." 

[4181]  Neil  Macvicar  pursued  James  Cochran,  and  James  Eer  of  Crummock,  his 
real  creditor  upon  the  landls,  in  a  declarator  of  tinsel  of  the  feu,  ob  non  sdutum  canonem ; 
who  defended  themselves  on  the  quaUty  of  their  right :  And  the  Lord  Ordinary,  21st 
July  1748,  "  repelled  the  defence.'^ 

Pleaded  in  a  reclaiming  bill ;  The  irritancy  sought  to  be  declared,  is  no  natural 
consequence  of  superiority ;  it  is  no  part  of  the  feudal  law,  and  was  only  intro- 
duced into  ours  by  statute  1597,  '*  in  the  same  manner  as  if  a  clause  irritant  were 
ingrost  in  infeftments  of  feu-farm  "  :  It  cannot  be  doubted  that  it  might  be  stipulated^ 
a  failure  for  ten  years  should  be  necessary  in  order  to  irritate  the  right ;  and  the 
HOR.  I.  17 
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Irritancy  may  as  well  be  effectually  discharged.    Clauses  of  this  nature  in  a 
charter  were  found  effectual,  9th  November  1748,  Nasmith  of  Ravensciai^  f?.  " 
0i  Braco,  voce  Homologation  ;  in  which  indeed,  it  was  pleaded,  that  the  sue 
in  the  superiority  was  expressly  burdened  with  the  feu-right ;  but  the  general 
was  also  argued ;   and  the  present  case  is  similar  in  the  specialty,  the  feu- 
with  Cochran  being  assigned. 

Answered  ;  A  feu  cannot  be  so  constituted  as  to  be  contrary  to  law,  and 
to  the  prejudice  of  a  successor  in  the  superiority.  By  the  nature  of  feu-holdingp,  i 
irritancy  is  incurred  by  failing  to  pay  the  duty  ;  and,  it  is  no  matter  that  this  izritai 
is  peculiar  to  this  country,  and  introduced  by  statute,  as  the  feudal  law  is  locaL^ 
feu  cannot  subsist  without  a  duty  ;  and  it  might  as  well  be  pleaded,  that  a  dixtj 
be  constituted,  but  that  it  might  be  stipulatwi,  there  should  ly  no  action  of 
the  ground  for  recovery  thereof.  This  case  is  not  similar  to  that  of  Ravenaciaig  i 
Braco,  where  the  superior's  right  was  burdened  with  the  feu-contract ;  but  here, 
contracts  are  assigned  to  the  purchaser,  in  so  far  as  conceived  in  the  superior's  favou.^ 

The  Lords  found  the  clause  in  the  defender's  charter  and  sasine,  exeenoing  I " 
from  the  legal  irritancy,  ob  non  sclutum  canonem,  was  real,  and  therefore  sustained  i 
defence. 

Act.  LocKHART. — Alt.  Miller. — Clerk,  Murray. 

Fol,  Die.  v.  3,  p.  206.    2>.  Falconer,  v.  2,  No.  53,  p.  5L 


No.  1.  [4185]  RoLLO  v.  Murray.    March  26,  1629. 

A  superior  cannot  insist  against  an  intromitter  for  the  feu-duty  of  more  years  tktft, 
those  of  his  intromission.  But  bygone  feu-duties  may  be  followed  out  by  poind* 
ing  of  the  ground,  against  singular  successors. 

A  Pensioner  having  a  pension  granted  to  him,  by  the  Bishop  of  St.  Andrews,  aad 
the  feu-duty  of  some  lands  payable  by  the  feuer  to  the  Bishop,  being  assigned  to  the 
pensioner,  for  pajrment  of  tne  pension,  whereupon  the  pensioner  having  charged  ^ 
present  feuer  of  the  land,  who  had  lately  bought  the  same  from  the  old  feuer,  fat 
payment  of  the  said  feu-duty,  resting  unpaid  diverse  years  before  he  had  acqniiei 
the  feu  ;  it  was  found  that  the  pensioner  could  not  charge  by  any  personal  charge,  or 
execution,  the  said  feuer,  for  payment  of  the  said  feu-duties,  of  any  years  owing  befoR 
the  acquiring  of  his  right,  but  prejudice  to  seek  the  same  really  against  the  ground,  hf 
poinding,  or  otherwise  :  Likeas  the  pensioner,  July  8,  1629,  pursuing  for  poindisgrf 
the  ground,  for  the  said  feu-duty  owing  before  that  singular  successor  obtained  ^ 
right  of  the  lands  ;  it  was  then  found,  that  the  ground  was  poindable  for  the  years,  art 
only  since  he  acquired  his  right,  but  also  for  the  years  preceding,  and  that  there  wi« 
no  necessity  to  pursue  him  who  was  then  heritor,  for  payment  of  the  same. 

Act. . — Alt.  Bollock. — Clerk,  Scot. 

Fo/.  Die.  V.  1,  pp.  296,  297.     Dune.  p.  441 


No.  7.  [4189]  Hamilton  v.  Lord  Burleigh.    January  22,  1712. 

Found  in  conformity  with  Bollo  v.  Murray,  No.  1,  p.  4185. 

Margaret  Hamilton  and  Mr.  David  Orme  her  husband,  having  right  from  the  late 
Marquis  of  Athol  to  some  feu-duties  due  out  of  the  Lordship  of  FalUand,  punuenf 
Lord  Burleigh,  heritor  of  Freuchy  and  Newton,  for  payment  of  the  feu-duties « 
these  lands  personali  actione  for  many  years  bygone.  Alleged,  That  for  all  the  y««n 
since  I  bought  these  lands  I  am  most  willing  to  pay  at  the  bar  ;  but,  for  years  piiced* 
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ing  my  purchase,  I  can  never  be  personally  liable ;  neither  is  the  superior  at  any 
loss,  for  he  has  two  remedies  ;  he  can  either  summarily  poind  the  ground  for  his  by- 
gones, it  being  debitum  fundi  affecting  the  land,  or  he  may  adjudge,  which  will  prefer 
him  to  all  other  creditors.  I  suppose,  one  acquires  an  infeftment  of  annualrent ;  he 
can  poind  for  his  by-[4190]'goi^^s,  but  he  will  not  make  a  new  intrant  possessor  per- 
sonally liable  for  the  years  preceding  his  entry ;  even  so  with  a  superior ;  for  all 
personal  actions  arise  ex  aliqua  fersonidi  Migalione.  But  here  there  is  no  foundation 
for  any  such  conclusion  against  a  purchaser  quoad  feu-duties  preceding  his  right. 
The  superior's  interest  is  real  cofitra  fundum,  and  against  all  intromitters  with  the 
rents  quoad  the  years  they  possest,  but  no  farther.  Answered,  Superiors  besides  the 
foresaid  two  remedies  conceded  them,  have  also  a  third,  making  the  intromitters 
with  the  rents  liable  ad  valorem  of  their  intromission  for  all  feu-duties  resting, 
though  prior  to  their  right ;  and  which  naturally  arises  from  the  tenor  of  their  feudal 
contract;  for  though  poinding  secures  the  superior  abundantly,  yet  the  personal 
obligement  on  the  vassal  is  the  jus  jnnguitM,  and  brings  them  sooner  to  his  purpose. 
It  is  true,  apprisers  and  adjudgers  may  have  some  pretence  to  debate  this,  being  suc- 
cessors ex  alienalione  involunUatia,  and  lie  under  a  necessity  to  take  what  they  can 
get  for  paying  their  debts  ;  but  voluntary  purchasers  are  bound  to  see  these  bygones 
paid  and  discharged,  or  retain  a  part  of  the  price  in  their  hands  to  purge  them  ;  and 
if  they  do  not,  they  have  themselves  only  to  blame.  Likeas,  the  clause  reddendo  inde 
annuatim  ties  the  vassal  as  fully  as  if  his  charter  were  a  bond ;  and  the  4th  act  of 
Parliament  1669  has  given  the  superior  a  farther  privilege  that  he  can  poind  sum- 
marily before  the  days  of  the  charge  are  expired.  The  question  is  of  no  great  import- 
ance as  to  vassals,  seeing  their  groimd  must  pay  all  bygones ;  yet  the  Lords,  by 
plurality,  found  the  vassal  personally  liable,  even  for  years  preceding  his  purchase, 
the  superior  always  proving  he  had  intromitted  with  as  many  of  the  mails  and  duties 
as  would  pay  these  bygones ;  so  by  this  interlocutor  39  years'  feu-duties  may  be 
cast  upon  one  year's  rent,  if  its  extent  be  able  to  pay  them,  and  the  heritor  has  up- 
lifted it. 

The  Lords  altered  this  interlocutor  upon  a  bill  afterwards  given  in. 

Fd.  Dic,y.l,  p.  296.     FourUainhaU,  v.  2,  p.  708. 


No.  8.  [4191]  BiOGAR  V,  Scott.    July  13,  1738. 

Personal  action,  for  payment  of  feu-duties,  against  a  tenant,  falls  upon  the  tenant's 

removal. 

Though  personal  action  be  competent  to  the  superior  for  his  feu-duties,  not  only 
against  ^e  original  feuer  and  his  heirs  ex  contractu,  but  against  their  singular  suc- 
cessors, the  property  being  truly  reserved  in  as  far  as  relates  to  the  superior's  casualties, 
and  therefore  all  intromitters  being  liable  for  the  feu-duties,  yet,  in  a  process  at  the 
instance  of  the  superior  against  the  tenant  of  the  vassal,  the  Lords  found, ''  That  the 
tenant  being  removed  before  the  process  was  raised,  there  lay  no  personal  action 
against  him  at  the  superior's  instance  for  payment  of  the  feu-duty." 

The  reason  given  was,  that  the  personal  action  could  only  lie  where  the  tenant's 
goods  were  attachable  by  action,  of  poinding  the  ground,  which  they  are  not  after 
his  removal :  Several  of  the  Lords  dissenting,  who  thought  the  distinction  imaginary  ; 
for  that  if  once  action  lay,  it  remained  while  the  tenant  was  debtor  in  the  rent  to  his 
master  the  vassal. 

Fol,  Die,  V.  1,  p.  296.    KUkerran  (Feu-Duties),  No.  1,  p.  188. 


No.  9.  [4196]  Wallace  v.  Ferguson.    June  29,  1739. 

The  vassal,  by  accepting  of  a  feu-charter,  containing  the  clause  reddendo  inde 
annuatim,  becomes  thereby  liable  personally  for  the  feu-duties,  whether  the  charter 
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is  granted  to  him  originally,  or  if  he  is  a  purchaser  from  the  original  vasaal ; 
therefore,  a  feu- vassal  was  found  personally  liable  for  the  feu-duties,  even  aftet 
had  sold  his  land,  and  the  purchaser  in  possession,  by  a  minute  of  sale,  but 
getting  a  charter  from  the  superior.    See  Appendix.  Fd.  Die.  v.  1,  p.  29T.' 

*^*  Eilkerran  reports  the  same  case : 

Found,  That  a  vassal  is  by  the  feu-contract  personally  liable  to  the  superior 
the  feu-duties,  and  that  he  remains  so,  even  after  he  has  sold  the  lands,  until  the  i 
purchaser  shall  be  received  by  the  superior. 

Nor  was  there  occasion  to  give  judgment  on  an  argument  pleaded  for  the 
viz.  That  a  vassal  may,  by  our  law,  liberate  himself  by  abandoning  his  right 
suppose  the  law  stood  so,  where  the  vassal  possesses  per  aHum^  it  is  the  same  to 
superior  as  if  he  possessed  himself.  Kilkerran  (Fbu-Duty),  No.  2,  p.  1W.1 


No.  5. 


[4199]  Johnston  v.  Cunninqham.    June  19,  1667. 


A  bond  being  granted  to  a  husband  and  his  wife,  and  the  heirs  of  the 
which  faiUng,  their  heirs,  was  found  to  pertain  to  the  husband  after  the  deatii 
wife  in  aclidum  ;  and  that  these  words  (their  heirs)  ought  to  be  understood 
of  the  heirs  of  the  husband,  as  being  'persona  dignior. 


ofl 


Fd.  Die.  V.  1,  p.  297.    Dirleton,  No.  85,  p.  35. 


No.  8. 


[4202]  Edgar  v.  Edoab.    June  1727. 


A  wife,  during  her  marriage,  having  succeeded  to  some  tenements  and  lands,  Si} 
gratuitously  dispone  them  to  herself  and  husband  in  conjunct-fee,  and  to  the  besl 
and  bairns  of  the  marriage,  which  failing,  to  the  husband's  other  heirs  and  aftaign«i| 
whatsoever.  Notwithstanding  this  was  a  disposition  without  any  onerous  caoH^I 
the  Lords  found  the  fee  in  the  husband.    See  Appendix.        Fd,  Die.  v.  1,  p.  298. 


No.  9. 


Fbrgusson  v.  M*6eorgb.    June  22,  1739. 


A  bond  bore  the  sum  of  1000  merks,  to  be  received  from  the  husband  and  wiie^ 
obliging  the  debtor  *'  to  repay  the  same  to  the  husband  and  wife,  and  longest  im 
of  them  two,  their  heirs,  executors,  or  assignees."  The  marriage  having  dissotnd 
by  the  predecease  of  the  husband  without  children,  the  question  occurred  betwixt 
the  relict  and  the  husband's  children  of  another  marriage,  which  of  tiiem  was  fiir? 
Pleaded  for  the  Children,  That  the  husband  was  undoubtedly  fiar,  and  in  dMo  dbi 
fiar's  heirs  must  be  understood  to  be  called.  Answered,  Imo,  BstoUhe  husband  lai 
been  fiar,  the  wife  succeeded  upon  her  survivance,  and  then  her  heirs  are  understood 
to  be  called,  as  being  the  heirs  of  the  fiar.  2do,  The  meaning  of  the  clause  is  tk 
same  as  if  the  bond  had  borne,  ^'  and  to  the  heirs  of  the  longest  liver."  The  Lcodi 
preferred  the  relict,  and  found  that  the  bond  belonged  to  her  as  longest  liver.  See 
A?pbndix,  Fd,  Die.  v.  1,  p.  298, 
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No.  10.  [4203]  Riddels  v.  Scott.    November  6,  1747. 

A  bond  was  granted  to  a  man  and  his  wife,  and  longest  liver,  in  conjunct-fee  and 
liferent.  Each  was  to  have  power  to  dispose  of  a  certain  proportion  of  the  sum. 
The  husband  was  not  to  be  entitled  to  discharge  or  assign  without  consent  of 
his  wife.  Notwithstanding,  the  debtor  was  permitted  to  plead  compensation 
against  debts  of  the  husband  to  him,  exceeding  the  husband's  own  proportion. 

In  the  year  1717,  Walter  Scott  of  Whitefield,  now  of  Harden,  granted  bond,  bearing 
him  to  have  borrowed  1200  merks  from  John  Nisbet,  writer  to  the  signet,  and  Agnes 
Riddel  his  spouse,  and  obliging  him  to  repay  the  same  against  Whitsunday  then  next, 
to  the  said  John  Nisbet  and  A^es  Riddel  spouses,  and  longest  liver  of  them,  in  con- 
junct-fee and  liferent,  their  heirs,  executors,  and  assignees ;  but  declaring,  that  not- 
withstanding the  said  conception  of  the  fee  of  the  principal  sum,  it  should  still  be  in 
the  power  of  the  said  John  Nisbet,  and  his  spouse,  to  dispose  thereof  as  follows,  viz. 
the  fee  of  500  merks  to  be  at  the  disposal  of  John  Nisbet,  and  the  other  700  merks 
at  the  disposal  of  Agnes  Riddel,  but  that  it  should  be  noways  in  the  power  of  John 
Nisbet  to  assign  or  discharge  the  premises,  without  the  consent  of  Agnes  Riddel. 

Agnes,  the  wife,  having  survived  John  the  husband,  Christian  and  Jean  Nisbets, 
her  executors,  brought  an  action  against  Harden,  for  payment  of  the  1200  merks, 
with  the  annualrent  thereof  resting.  His  defence  was  compensation  by  two  bonds, 
granted  by  John  Nisbet  the  husband,  one  for  500  merks,  and  the  other  for  200  merks, 
to  both  which  Harden  had  obtained  assignation  after  the  death  of  John  Nisbet  the 
husband. 

So  far  as  related  to  the  500  merks,  the  compensation  was  admitted,  as  it  was 
plain,  that  the  husband  was,  by  the  conception  of  the  bond,  to  that  extent,  fiar,  to 
take  effect  from  the  wife's  death ;  and  higher  it  could  not  be  pleaded,  as  the  wife, 
by  the  conception  of  the  bond,  was  liferentrix  of  the  whole  :  But  the  point  disputed 
was.  Whether  or  not  compensation  was  to  be  admitted  upon  the  bond  for  200  merks, 
which  the  pursuers  objected  to  upon  this  ground,  that  by  the  conception  of  the  bond 
the  fee  of  the  700  merks  was  in  the  wife. 

But  as  that  general  point  could  not  be  determined  as  between  the  pursuers  and 
the  debtor,  further  than  to  the  effect  of  sustaining  or  repelling  the  compensation, 
and  that  in  the  mean  time  the  heir  of  the  husband  appeared  for  his  [4204]  interest, 
the  Lords,  before  determining  upon  the  compensation,  appointed  the  pursuers,  and 
the  heir  of  the  husband,  to  be  heard  upon  the  general  point. 

And  for  the  heir  of  the  husband,  it  was  argued.  That  by  the  obligatory  clause 
in  the  bond,  which  bears  to  be  payable  to  husband  and  wife  in  conjunct-fee  and  life- 
rent, the  husband  was,  agreeable  to  the  established  construction  of  such  clauses,  fiar, 
and  the  wife's  fee  resolv^  into  a  liferent :  That  the  posterior  clauses  allowing  each 
to  dispose  of  certain  portions  of  the  money,  did  not  alter  the  fee  established  m  the 
husband  by  the  obligatory  clause  :  That  they  imported  no  more  than  a  faculty  to 
the  wife  with  respect  to  700  merks,  which  she  imght  have  exercised,  but  did  not ; 
and,  the  power  given  to  the  husband  to  dispose  of  500  merks,  could  only  be  owing 
to  the  inaccuracy  of  the  writer,  as  he  had  the  power  of  the  whole  as  fiar,  except  in  so 
far  as  his  fee  was  burdened  with  the  faculty  to  the  wife. 

Notwithstanding  this,  the  Lords  found  the  heir  of  the  wife  preferable. 

And  in  this  they  were  unanimous,  though  they  gave  very  different  reasons  for 
their  opinion. 

Some  laid  their  opinion  upon  the  special  tenor  of  the  bond,  which  bears  the  money 
to  have  been  received  from  the  husband  and  wife,  and  declares,  that  500  merks  of 
it  should  be  at  his  disposal,  and  700  merks  of  it  at  hers.  These  they  considered  as 
80  many  pregnant  reasons  to  infer,  that  the  money  had  originally  belonged  to  the 
man  and  wife  in  those  proportions,  and  so  far  as  the  money  appeared  to  have  come 
by  the  wife,  she  was  to  be  held  fiar. 

Others  put  it  upon  this,  that  the  husband  was  indeed  fiar,  such  being  the  general 
rule  in  conjunct-fees  to  man  and  wife,  but  that  the  wife,  as  longest  liver,  came  to  take 
as  substitute  to  the  husband,  and  consequently  her  heirs,  as  heirs  of  provision  to  the 
husband,  agreeable  to  what  the  Lords  had  found  in  the  case,  Fergusson  v,  M^George, 
22d  July  1739,  No.  9,  p.  4202. 
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Others  again  put  it  upon  a  still  more  general  ground  of  law,  namely,  that 
where  a  bond  is  taken  to  man  and  wife  in  conjunct-fee  and  liferent,  ihe  hnsl 
in  law  constructed  fiar,  contrary  to  what  obtains  in  the  case  where  a  coajnnet-fBt! 
taken  to  two  strangers,  between  whom  it  divides ;   yet,  where  a  bond  is  taken ' 
man  and  wife  in  conjunct-fee,  and  the  longest  liver,  then  the  wife  being  longest " 
becomes  fiar  by  the  survivance,  and  that  in  her  own  right,  not  as  by  a  sul 
to  her  husband,  and  in  that  view  is  not  even  subject  to  the  husband's  debt. 

.  This  point  being  fixed,  that  the  heir  of  the  wife  was  preferable,  the  coi 
tion  pleaded  for  the  debtor  was  without  further  argument  repelled  ;  for,  as  the 
argument  that  remained  for  the  compensation  could  only  lie  upon  the  sapponi 
the  wife's  taking  as  substitute,  which  but  very  few  of  the  Court  had  pointed  at,  t 
decision  of  this  point,  whether  when  laid  on  the  particular  conception  of  the  boal 
or  upon  the  more  general  ground,  did  of  course  determine  the  point  of  compensstioa 

Fol.  Die.  V.  3,  p.  207.    Kilkerran  (Fiar),  No.  3,  p.  I9a 


No.  11.         [4205]  Lord  Boyd  v.  King's  Advocate.    November  22,  1749. 

A  lease  was  taken  to  husband  and  wife,  *'  and  the  survivor  of  them,  and  their  heiisABl^ 
executors."  It  was  found  that  the  wife,  as  survivor,  came  to  have  fall  ri^t  it 
the  lease,  and  to  transmit  it  to  her  heirs. 

The  York  Buildings  Company,  in  the  year  1743,  granted  a  lease  for  twice  ninetaa 
years  of  the  estate  of  Linlithgow,  to  William  Earl  of  Kilmarnock,  and  Anne  OountoBB 
of  Kilmarnock  his  wife,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  a^ 
ministrators  of  the  survivor.  The  Earl  suffered  death  for  his  accession  to  the  rebelMflU 
1745,  and  the  estate  of  Linlithgow  was  surveyed  by  the  Exchequer,  as  what  he 
interested  in  by  the  lease.  After  the  death  of  the  Countess,  who  survived  her  husb 
a  claim  was  brought  by  Lord  Boyd  her  son,  setting  forth,  that  the  Countess  by  hw 
survivance,  was  entitled  to  this  tack,  and  that  the  right  descended  to  the  claimaot  ~ 
her  repvesentative.  It  was  answered  in  behalf  of  the  Crown,  That  the  husband  n 
fiar  of  the  lease,  and  the  wife  only  liferenter  in  case  of  her  survivance ;  that  it  n 
attachable  by  the  husband's  creditors,  and  therefore  was  forfeited  to  the  Grown  hf 
the  husband's  attainder. 

In  the  pleading,  the  point  chiefly  insisted  on  by  the  King's  Advocate  was,  tliat 
property  cannot  be  in  pendente ;  that  either  the  husband  or  wife  must  have  been 
proprietor  the  moment  the  lease  was  executed  ;  and,  if  it  was  in  the  husband,  itcodd 
not  ^  from  him  to  his  wife  merely  by  her  survivance.  When  the  cause  was  advised^ 
Elchies  observed,  that  the  maxim  against  a  fee  being  in  pendente^  is  not  appKcaUe 
to  this  case,  in  respect  that  a  lease,  though  made  real  by  statute  against  singvlti 
successors,  is  but  a  personal  contract,  conveying  no  property  to  the  lessee,  but  onlva 
right  of  possessing  for  a  rent  certain  ;  and  that  for  this  reason,  there  is  nothing  in  kw 
to  bar  a  tack  to  be  granted  to  two  conjunctly,  neither  of  whom  has  the  power  of  dispoesi 
without  consent  of  the  other.  He  added,  that  this  was  a  different  case  from  a  ooiid 
where  one  must  have  a  power  of  taking  pajrment,  because  the  debtor  must  alwsjc 
have  a  power  to  pay. 

"  Found  the  right  to  the  lease  was  in  the  Countess  of  Kilmarnock  the  survivor,  ud 
therefore  sustained  the  claim." 

The  distinction  made  by  Elchies  is  no  doubt  just,  but  it  was  unnecessary.  A  land 
estate  may  be  disponed  to  two  conjimctly,  and  to  the  longest  liver,  and  to  the  beis 
of  the  longest  liver.  Here  the  intention  is  plain,  that  the  property  shoidd  be  in  tke 
two  during  their  joint  lives ;  and  that  the  survivor  should  have  the  sole  propeitf. 
Is  there  any  thing  in  the  nature  of  property  to  prevent  such  a  settlement  from  takisg 
effect  ?  I  cannot  see  that  there  is.  A  common  property  is  well  known  in  law.  and  i 
fee  is  not  in  pendente  when  it  rests  upon  two,  more  than  upon  one.  The  Rngliah  ait 
well  acquainted  with  this  sort  of  right,  which  they  term  a  joint  tenancy,  and  iriucb 
they  distinguish  from  a  right  of  co-partnery  where  the  subject  is  also  possessed  in 
common,  but  the  interest  of  each  of  the  partners  descends  to  his  heirs,  and  not  to  tbe 
survivor.    In  a  word,  by  such  a  settlement  as  that  in  question,  each  party  has  light 
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to  the  whole,  aed  [4206]  concursu  partes  faciunt ;  and  therefore  the  survivor  takes  the 
whole  in  his  or  her  own  right,  not  as  succeeding  to  those  who  predecease. 

Fd,  Die.  V.  3,  p.  207.    Rem,  Dec.  v.  2,  No.  113,  p.  227. 


No.  12.       [4207]  Walter  Wordie  v.  Margaret  Sampson.    July  18,  1750. 

A  subject  was  disponed  by  a  father  in  his  daughter's  post-nuptial  contract  of  marriage, 
to  her  children  in  fee ;  whom  f aiUng,  to  her  heirs.  The  creditors  of  the  husband 
having  pursued  a  sale  of  this  property,  the  Lords  found,  that  the  fee  belonged  to 
the  wife. 

Walter  Wordie,  writer  in  Edinburgh,  pursued  a  sale  of  the  estate  of  the  deceased 
Robert  Robertson  feuer  in  Bruntston,  wherein  appeared  Margaret  Sampson  his  reUct, 
and  claimed,  as  belonging  to  her,  and  therefore  to  be  struck  out  of  the  sale,  a  tenement  of 
land  in  the  Cowgate,  and  the  tack  of  a  shop  set  by  the  Town  of  Edinburgh  ;  for  that, 
by  her  post-nuptial  contract  of  marriage,  Robert  Robertson  the  husband's  father,  had 
disponed  certain  subjects  to  them  in  conjunct  fee  and  liferent,  and  to  the  children 
of  the  marriage  in  fee ;  which  failing,  to  the  heirs  of  the  said  Robert  Robertson  younger ; 
as  also  the  said  Robert  Robertson  bound  himself  to  provide  the  conquest  to  thenok- 
selves  in  conjunct  fee  and  Uferent,  and  children  in  fee ;  which  failing,  to  be  equally 
divided  betwixt  their  heirs  ;  for  which  causes,  John  Sampson,  wright  in  Musselburgh, 
her  father,  disponed  the  said  house  and  tack  to  the  spouses  in  conjunct  fe^  and  liferent, 
and  the  children  in  fee  ;  which  failing,  to  her  heirs  :  And  alleged,  the  fee  behoved  to 
be  understood  to  belong  to  her,  as  the  subjects  came  by  her,  and  were  destined  to  her 
heiis. 

Answered,  The  fee  belonged  to  the  husband,  as  the  subjects  were  given  nomine 
dotia ;  for  though  the  expression  is  not  used,  they  are  so  really,  being  dis-[4208]'Po^ed  for 
the  which  causes,  that  is,  for  the  mutual  provisions  by  the  husband ;  as  was  found 
12th  July  1671,  Gairns  v.  Sandilands,  No.  26,  p.  4230  ;  and  29th  January  1639,  Graham 
t;.  Park  and  Garden,  No.  23,  p.  4226 ;  a  husband  being  bound  to  lay  out  so  much  of 
his  own  money,  together  with  the  tocher,  in  conjunct  fee  and  liferent  to  themselves, 
and  the  children  in  fee  ;  which  faiUng,  to  their  heirs  equally,  was  found  fiar  ;  and  23d 
January  1668,  Justice  t?.  Stirling,  No.  25,  p.  4228  ;  a  bond  to  a  husband  and  wife,  an4 
the  heirs  betwixt  them,  which  failing,  to  the  heirs  of  the  longest  liver,  was  found  tp 
belong  to  the  husband.  It  is  not  the  last  termination  of  heirs  which  settles  the  fee  ; 
but  where  there  are  degrees  of  substitution,  the  person's  heirs  who  succeed  first, 
Dirleton,  word  Fiar.  Here  the  intention  of  the  parties  appears ;  for  a  bond  was 
taken  from  Robert  Robertson  and  Margaret  Sampson,  to  pay  £50  Sterhng  to  John 
Sampson's  other  daughter :  As  he  was  bound  to  pay  this  sum  he  behoved  to  get  the 
subject ;  and  the  obligation  was  ineffectual  as  to  her. 

RepUed,  The  subjects  are  not  disponed  nomine  dotis ;  and  there  was  a  further 
tocher  of  200  merks  Scots  given,  which  was  agreeable  to  the  quality  of  the  parties.  In 
the  case  of  Graham  v.  Park,  the  money  was  given  as  tocher ;  in  that  of  Justice  v. 
Stirling,  it  was  money  lent  by  a  husband  during  the  marriage  ;  and  in  that  of  Garden 
V.  Sandilands  there  was  no  other  tocher.  Mackenzie,  b.  3,  t.  8,  §  20,  says  the  husband 
is  fiar,  because  of  the  prerogative  of  the  sex  ;  and  he  is  fiar  on  whom  the  last  termina- 
tion falls  :  And  Stewart,  in  his  answers  to  Dirleton,  word  Fee,  says,  the  last  termination 
determines  the  fee,  contrary  to  Dirleton's  opinion,  cited  by  the  respondent ;  which, 
however,  applies  not  here,  as  the  destination  is  first  to  the  heirs  of  both,  whom  failing, 
to  those  of  the  wife  :  And  it  was  found,  22d  June  1739,  Fergusson  v.  Macgeorge,  No.  9, 
p.  4202,  that  a  bond  to  a  husband  and  wife,  and  the  longest  liver,  their  heirs,  &c., 
belonged  to  the  wife,  as  the  longest  liver.  The  intention  of  the  parties  cannot  be 
gathered  from  the  bond,  as  the  wife  is  taken  bound,  and  was  believed  so  to  be  ;  and  it  is 
not  necessary  now  to  argue  whether  it  could  be  made  effectual  against  her  or  not. 

The  Lords  found  the  fee  belonged  to  the  wife. 

Act.  J.  Grant. — Alt.  Scrymoeour. 
Fd.  Die.  v.  3,  p.  207.     D.  Falconer,  v.  2,  No.  150,  p.  174. 
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No.  14.     [4210]  Elizabeth  and  Isobel  Grays,  Daughters  of  John  Gray  of  '. 
deceased  v,  John  Wood  and  Others,  Creditors  of  said  John  Gray.     Febrnatjl 
1773. 

The  fee  of  lands,  which,  by  a  minute  of  a  post-nuptial  contract  of  marriage,  the  i 
became  bound  to  dispone  to  her  husband  in  liferent,  and  to  the  heirs  of  1 
marriage  in  fee,  not  bearing  to  be  nomine  dotts,  found  to  belong  to  two  dan 
afterwards  existing  of  the  marriage,  and  not  to  the  husband. 

The  lands  of  Rogart  belonged  formerly  to  a  family  of  the  name  of  Monzo ; 
Rachel  Monro,  the  last  of  that  family,  had  a  personal  right,  by  disposition  from 
father,  to  that  estate  ;  but  she  was  not  infef t  thereon,  nor  did  she  ever  make  up 
title  in  her  person. 

Rachel  Monro  was  married  to  John  Gray,  by  whom  she  had  issue  Elizabeth 
Isobel  Grays.  After  her  death,  her  two  daughters  made  up  titles  to  the  estat«, 
were  infeft  therein,  first  in  1741,  and  afterwards,  upon  more  complete  titles,  in  176S. 

In  1733,  a  minute  of  a  post-nuptial  contract  of  marriage  had  been  entered  i 
between  the  said  John  Gray  and  Rachel  Monro,  conceived  as  follows  : 

"  For  as  much  as  there  was  no  contract  of  marriage  betwixt  the  said  John  Gnf 
and  the  said  Mrs.  Rachel  Monro  before  their  marriage,  and  they  being  resolved,  an 
desirous,  that  there  be  an  ample  post-nuptial  contract  extended  betwixt  them,  withal 
clauses  needful,  have  agreed  to  the  following  articles.  Imo,  The  said  Rachel  Mom* 
is  to  procure  herself  served  and  retoured  heiress  in  general  and  special  to  her  sui 
deceased  father,  and  thereupon  infeft  and  seized  in  all  and  hail  the  lands  of  MdUa 
Rosart,  with  the  mill  and  mill-lands  thereof,  &c.  And  being  so  infeft,  to  dispone  tk» 
said  lands,  &c.,  to  and  in  favours  of  the  said  John  Gray  in  liferent,  and  to  the  heiistf 
the  said  marriage  in  fee  "  ;  and  to  assign  and  dispone  to  him  the  whole  moveaUi 
subjects  belonging  to  her.  2do,  "  The  said  John  Gray  is  to  secure  the  sum  of  £M 
Sterling  money  upon  land,  or  other  good  sufficient  security,  and  take  the  rights  there- 
of in  favour  of  himself  and  his  said  spouse,  and  the  longest  liver  of  them  two  in  conjoort 
fee  and  liferent,  and  to  the  heirs  of  the  marriage  in  fee  ;  and  is  also  to  provide  his  sail 
spouse  in  and  to  the  liferent  of  th^  town,  mill-lands,  and  others  above  mentioned,  viti 
terce  of  moveables  and  conquest ;  and  the  children  of  the  said  marriage  to  be  proridai 
to  such  sums  as  the  said  John  Gray  shall  please  to  provide  them,  at  any  time  in  his 
lifetime ;  and  failing  of  such  division,  to  such  sum  as  shall  be  agreed  on  by  two  of 
their  nearest  relations,  one  upon  the  father's  side,  and  another  upon  the  mother'i 
side." 

On  this  foot,  things  remained  at  the  time  of  Rachel  Monro's  death,  and  when  tk 
titles  were  made  up  in  the  person  of  the  daughters  ;  and  who  afterwards,  in  1762,  akng 
with  their  father,  granted  a  disposition  of  the  lands  of  Rogart  to  the  Earl  of  Snthedani 
in  pursuance  of  a  previous  minute  of  sale,  on  his  giving  a  bond  for  the  price. 

In  a  multiplepoinding  brought  by  the  purchaser,  the  Creditors  of  John  Gisj; 
who  had  used  arrestments,  contended,  in  the  first  place,  that,  by  the  conception  of 
the  minute  of  contract  with  his  wife,  their  debtor  John  Gray  was  con-[4211]-8titatrf 
fiar  of  the  lands  of  Rogart,  at  least  of  the  personal  right  thereof ;  and,  of  consequence, 
that  the  price,  while  in  medio,  must  be  afiectable  for  his  debts.  2do,  They  founded  oa 
a  contract  between  Gray  and  his  daughter,  purporting  their  concurrence  to  sell  tke 
lands  to  the  best  offerer ;  that  the  daughters  were  to  have  a  sum  certain  between  tJiem; 
and  the  father  to  take  the  chance  of  the  surplus  in  lieu  of  his  claims. 

Answered  to  the  first  plea ;  The  husband  could  have  no  right  to  those  lands  vhicb 
were  the  wife's  property,  other  than  her  conveyance  gave.  She,  however,  conveyed 
nothinff  to  him  but  a  naked  right  of  liferent,  the  fee  remaining  in  her  own  penoi; 
descendible,  however,  by  that  deed,  to  the  heirs  of  the  marriage,  as  her  heirs.  Had  do 
heirs  of  the  marriage  existed,  as  there  was  no  destination  in  favour  of  the  husbandli 
heirs,  nor  no  substitution  by  her  to  the  heirs  of  the  marriage ;  in  short,  as  nothing  m 
done  to  convey  the  lands  in  any  series  other  than  the  legal  succession,  Mrs,  Gray'i 
heirs  whatsoever,  in  the  event  of  her  death,  would  have  succeeded  to  the  fee  of  tke 
estate,  and  had  a  right  to  make  up  titles  thereto,  as  her  heirs,  subject  only  to  the 
burden  of  her  husband's  liferent,  which  was  all  that  she  had  habilely  conveyed. 

The  words  of  the  second  article  of  the  minute,  which  the  creditors  lay  hold  of,  u 
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importing,  that  by  that  contract,  the  fee  was  conveyed  to  Mr.  Gray,  so  that,  to  vest 
the  liferent  in  his  wife,  a  re-conveyance  was  necessary,  appear  to  be  inaccurately 
Gonceived  ;  but  their  supposition  is  ill  founded  ;  for  the  property  not  being  vested  in 
Mr.  Gray,  by  the  preceding  part  of  the  contract,  no  conveyance  of  the  liferent  to  his 
wife  was  necessary.  On  the  contrary,  that  liferent  remained  with  her  in  consequence 
of  her  absolute  right  of  property,  in  case  her  husband  predeceased  her.  The  meaning 
of  this  clause  appears  to  be  truly  this  ;  that  the  liferent  of  the  sum  of  £200  Sterling 
to  be  placed  on  security,  together  with  the  terce  of  moveables  and  conquest,  should  be 
secure  to  her,  besides  what  she  drew  from  the  town,  mill-lands,  and  others,  though 
the  deed  in  this  particular  has  been  inaccurately  expressed. 

In  answer  to  the  second  plea ;  The  contract  1762,  between  John  Gray  and  his 
dauffhters,  can  have  no  efEect.  It  was  a  most  improper  deed,  impetrated  from  them, 
to  l£eir  great  prejudice,  by  unfair  means,  and  which  they  would  be  entitled  to  set 
aside.  And  a  condescendence  of  the  facts  and  circumstances  they  offered  to  prove  in 
support  of  their  reasons  of  reduction  of  this  contract,  and  also  of  their  own  ages,  was 
exhibited  by  order  of  Court. 

"  The  Lords  find,  that  the  fee  of  the  lands  of  Rogart  belonged  to  EUzabeth  and 
Isobel  Gra^s  ;  also  find,  that  the  contract,  of  date  February  18, 1762,  is  not  a  subsisting 
contract  binding  on  them  ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

A  reclaiming  petition  was  refused  without  answers. 

Act.  Cbosbie. — Alt.  Blair. — Clerk,  Kirkpatrick. 

Fac.  Col,  No.  60,  p.  148. 

No.  15«    [4212]  Mary  Faterson  and  Others  v.  James  Balfour.    December  6, 1780. 

A  husband  bound  himself  in  his  contract  of  marriage,  to  settle  a  certain  sum  of  money, 
furnished  by  himseU,  together  with  lands  belonging  to  his  wife,  ''  on  himself  and 
his  spouse  in  conjunct-fee  and  liferent,  for  her  liferent  use  allenarly,  and  to  the 
children  of  the  marriage  in  fee."  The  wife  obliged  herself  to  resign  her  lands  *'  for 
new  infeftment to  be  panted  to  her  and  her  husband  in  conjunct  fee  and  liferent, 
and  to  the  children  m  fee."    Upon  the  death  of  the  husband  without  issue,  a 

auestion  arose  between  his  children  of  a  former  marriage  and  the  widow,  whether 
lie  latter  was  fiar  or  Uferenter.    The  Lords  found  she  was  fiar. 

By  contract  of  marriage  between  John  Sword  and  Jean  Glasgow,  Sword  became 
"  bound  to  provide,  and  have  in  readiness,  of  his  own  proper  means  and  effects,  the 
sun  of  £500  Sterling ;  which,  with  the  sum  of  £360  Sterling  of  dote  or  tocher  with  the 
said  Jean  Glasgow,  extending  both  to  the  sum  of  £860  Sterling,  besides  and  over  and 
above  the  landb  hereafter  likewise  disponed  by  the  said  Jean  Glasgow,"  he  obliged 
himself,  his  heirs  and  successors,  to  employ  upon  good  security,  and  to  take  the  rights 
thereof  in  favour  of  himseU  and  the  said  ''  Jean  Glasgow,  his  future  spouse,  and 
longest  liver  of  them  two,  in  conjunct-fee  and  liferent,  for  the  said  Jean  Glasgow,  her 
liferent-use  allenarly,  in  so  far  as  extends  to  the  liferent  provision  or  annuity  conceived 
in  her  favour,  as  particularly  after-mentioned."  The  provision  here  referred  to,  was 
a  free  liferent  annuity  of  £60  Sterling,  which,  with  the  conquest  of  the  marriage,  in 
case  of  no  children,  and  the  half  thereof  if  there  should  be  children  existing,  she 
accepted  in  full  of  all  she  could  demand. 

"For  the  which  causes,  and  on  the  other  part,  Jean  Glasgow  bound  herself,  her 
heirs  and  successors,  to  make  due  and  lawful  resignation  of  all  and  hail  the  eight 
shilling-land  of  old  extent,  of  the  lands  of  third  part  of  Giffan,  &c.  in  the  hands  of  her 
imme£ate  lawful  superiors  thereof,  in  favour,  and  for  new  infeftment  to  be  made  and 
granted  to  the  said  John  Sword  and  Jean  Glasgow,  in  conjunct-fee  and  liferent,  and 
to  the  children  of  the  marriage  between  them  in  fee."  Then  followed  a  procuratory 
of  resignation,  and  an  assignation  of  Jean  Glasgow's  moveable  subjects  ;  after  which 
the  contract  provided  and  declared,  "  That  the  liferent  of  the  said  lands  of  third  part 
of  Giffan,  which  by  this  contract  is  provided  to  the  said  Jean  Glasgow,  in  case  she 
shall  survive  the  said  John  Sword,  and  that  there  shall  be  children,  one  or  more,  of 
the  marriage,  at  the  time  of  the  dissolution  thereof,  shall  impute  in  payment  pro  tantOy 
MOR.  I.  17* 
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to  her,  of  the  liferent-provision  of  £50  Sterling  conceived  in  her  favour,  as 
mentioned.". 

John  Sword  died  without  issue.     His  relict,  within  a  year  of  his  death, 
firmed  executrix-dative  ;  and  in  that  character  brought  a  multiple-poinding 
her  husband's  creditors.     She  afterwards  sold  the  lands  of  Giffan,  and  conveyed 
price  to  Mr.  Balfour,  as  trustee,  for  behoof  of  herself  and  her  relations.     UpoH 
death,  it  became  a  subject  of  competition  between  the  Creditors  of  her  husband 
the  Trustee,  in  which  it  was 

Pleaded  for  the  Creditors  ;  Wherever  there  is  any  difficulty  in  determining 
a  husband  or  his  wife  is  fiar,  the  fee  is  presumed  to  be  in  the  husband,  as  the 
persona  ;   and  so  the  Court  have  decided  in  a  variety  of  cases,  Dirleton,  Stair, 
June  1667,  Johnston  contra  Cunningham,  No.  5,  p.  4199  ;  Dalrymple,  2l8t  Nov< 
1705,  Creditors  of  Eamslaw,  No.  21,  p.  4223  ;   Forbes,  23d  July  1713,  Sdg&r 
Sinclair,  No.  7,  p.  4201  ;   June  1727,  [4213]  Edgar  contra  Edgars,  No.  8,  p. 
Stair,  12th  July  1671,  Gairns  contra  Sandilands,  No.  26,  p.  4230 ;  Harcus,  Coni 
of  Marriage,  20th  December  1682,  Ramsay  contra  Ramsay,  No.  28,  p.  4234  ;  Fonntfli 
hall,  19th  January  1697,  Laws  contra  Tod,  No.  30,  p.  4236  ;  July  1720,  Oompctir 
betwixt  the  Creditors  of  Elliot  of  Northsenton  and  Elliot  of  Borthwickbrae,  Ka 
p.  4244. 

In  the  present  case,  the  circumstances  tending  to  shew  that  the  fee  was  meant 
be  in  the  husband  are  very  strong.  The  whole  that  Jean  Glasgow  possess>^  was 
more  than  a  moderate  tocher  :  And,  accordingly,  both  her  money  and  her  lands 
conveyed  by  the  contract,  nomine  dotis,  and  in  consideration  of  the  provisions 
upon  her  ;  Sword  obliging  himself  to  lay  out  the  £860  Sterling  upon  good  sec 
"  besides  and  over  and  above  the  lands  hereafter  disponed.'*  The  destinatioA 
absolute  to  the  children  of  the  marriage,  without  any  substitution  in  favour  of  iM 
wife's  heirs  ;  and,  had  the  succession  once  been  taken  up  by  children  of  the  maTriapt 
the  heirs  of  the  father,  not  those  of  the  mother,  must  have  succeeded  to  them,  lit 
subsequent  clause,  declaring  *'  that  the  liferent  of  the  lands,  which  by  this  contiaetil 
provided  to  the  said  Jean  Glasgow,"  should  impute  in  payment,  pro  tafUo,  of  kt 
liferent-provision,  clearly  demonstrates,  that  her  right  was  only  a  liferent,  and  tk4 
the  fee  was  completely  made  over  and  vested  in  the  husband. 

Answered  ;  Matters  must  be  very  equally  balanced,  indeed,  before  a  fee  can  1» 
found  to  be  in  the  husband,  merely  as  the  dignior  persona.  Neither  do  the  dedaoM 
quoted  support  any  such  doctrine.  In  the  case  of  Johnston,  1667,  the  snbjecl  wm 
money  lent  by  the  husband,  which  could  not  belong  to  the  wife,  stante  mairimonio.  It 
the  case  of  the  Creditors  of  Earnslaw,  1705,  the  termination  was  to  the  husband*! 
heirs  and  assignees  whatsoever ;  and  to  them  the  wife  bound  herself  in  abeohito  I 
warrandice,  reserving  only  her  Uferent.  The  decision,  Edgar  contra  Edgars,  1727,  i 
proceeded  on  the  same  principle.  And  in  that  of  Edgar  contra  Sinclair,  1713,  tb 
subject  being  moveable,  fell  to  the  husband  jure  mariti.  The  case,  Gairns  ctmin 
Sandilands,  1671,  was  a  very  singular  one  ;  but  there,  a  little  bit  of  land,  being  aU  xkd 
the  wife  brought  with  her,  was  provided  to  the  longest  liver  in  fee.  The  husband 
survived  ;  yet  his  daughter,  making  up  titles  by  precept  of  dare,  as  heir  to  her  rnodm', 
and  possessing  the  subject  found  to  have  belonged  to  her  father,  was  assoilzied  fros 
the  passive  title.  In  the  case  of  Ramsay,  1682,  the  subject  was  a  sum  of  money,  of 
which  the  conjunct-fee  was  not  even  nominally  provided  to  the  wife.  The  case  of 
Laws,  1697,  was  very  special,  and  turned  upon  a  question  of  substitution  ;  but  ti» 
decision  did  not  necessarily  imply  that  the  fee  was  in  the  husband.  And  in  tiiat  d 
Elliots,  1720,  as  stated,  it  appears,  that  the  last  termination  was  to  the  husband,  bs 
heirs,  and  assignees,  whatsoever. 

But,  in  all  questions  of  this  nature,  it  is  principally  to  be  attended  to,  who  is  the 
party  to  whom  the  subject  belonged  before  marriage ;  for  there  the  fee  must  etS 
remain,  unless  the  contrary  clearly  appears.  The  words  conjunct-fee  [4214]  *^ 
liferent,  import  no  divestiture  ;  and  Jean  Glasgow,  by  settling  her  lands  in  this  Wr 
did  certainly  not  give  up  the  fee,  or  limit  her  original  right  to  a  liferent. 

The  clause  wherein  the  money  and  land  are  classed  together,  as  conveyed  nomM 
dotis y  must  be  explained  and  limited  by  the  terms  in  which  these  different  subjects  «* 
afterwards  made  over.  The  bonds  and  bills  are  assigned  absolutely  "  to  John  Swort 
his  heirs  and  assignees  whatsoever  "  ;  and  he  is  bound  to  take  the  new  securities  **ti 
himself  and  his  future  spouse, in  conjunct-fee  and  liferent,for  her  liferent-use  ayenarhr. 
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And,  had  it  been  intended  to  vest  the  fee  of  the  lands  in  him,  it  is  presumeable,  that 
the  right  of  his  wife  would  have  been  Umited  in  a  similar  manner. 

It  was  altogether  imnecessary  to  insert  any  substitution  in  favour  of  the  wife's 
heirs ;  for  the  fee  remaining  in  her,  necessarily  devolved  to  her  heirs,  failing  of  children 
of  the  marriage.  And,  had  such  children  existed,  they  could  have  made  up  their  titles 
in  no  other  way  than  by  special  service  to  her,  the  person  last  infeft  in  the  subject. 

Neither  is  it  of  the  smallest  consequence,  that,  if  the  succession  had  once  been 
taken  up  by  the  children  of  the  marriage,  the  lands  would  afterwards  have  gone  to 
the  heirs  of  the  father,  in  preference  to  those  of  the  mother.  This  is  owing  to  the 
genius  of  our  law,  which  admits  no  succession  through  the  mother  of  the  deceased. 
But  those  circumstances,  which  regtilate  the  succession  after  the  failure  of  the  first 
heirs,  can  have  no  influence  in  determining  where  the  original  fee  was  vested. 

Nor  is  it  more  material,  that,  in  one  part  of  the  contract,  Jean  Glasgow  is  said, 
obiter  et  narrative,  to  have  the  Uferent  of  the  lands  provided  to  her.  This,  though 
certainly  true,  was  not  suflficient  to  deprive  her  of  the  fee  inherent  in  her.  It  was 
plainly  an  usus-fructus  causalis,  which  belongs,  optimo  jure,  to  every  flar,  and  which  is 
not  in  the  least  repugnant  to  the  idea  of  a  fee  in  its  purest  signification  ;  Clerk  Home, 
No.  1,  Prog,  Div.  2,  Sec.  4,  h.t. 

Replied;  It  is  a  principle  maintained  by  every  writer  on  the  Law  of  Scotland, 
that,  where  a  right  is  taken  to  a  husband  and  wife,  in  conjunct-fee  and  liferent,  and 
their  heirs,  the  husband  is  the  sole  fiar,  "  unless  the  provision  bear  expressly  a  power 
in  the  wife  to  dispone" ;  Stair,  b.  3,  tit.  5,  §  51.  And  even  "though  the  right  have  flowed 
from  the  wife,  yet,  if  it  was  given  her  in  name  of  tocher,  the  fee  is  in  the  husband  ; 
since  whatever  is  given  in  tocher  is  the  property  of  the  husband  "  ;  Erskine,  b.  3,  tit. 
8,  §36. 

Observed  on  the  Bench  ;  That,  if  the  subject  in  question  had  appeared  to  have 
been  settled  nomine  doiis,  the  fee  would  have  been  in  the  husband  ;  but,  as  a  separate 
sum  of  money  was  provided  in  the  name  of  tocher,  the  presumption  in  favour  of  the 
husband  did  not  hold. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  finding,  "  that 
[4215]  the  fee  of  the  lands  was  in  Mrs.  Sword,  and  not  in  her  husband  ;  and,  there- 
fore, that  the  price  of  said  lands  is  not  affectable  by  his  creditors." 

Lord  Ordinary,  Stonepield. — For  the  Creditors,  Ilay  Campbell  et  Alexander 
Abercrombie. — Alt.  G.  Wallace. 

Fot.  Die.  V.  3,  p.  208.     Fac.  Cot,  No.  4,  p.  6. 


No.  16.    Robert  Bruce-Henderson  v.  Sir  John  Henderson.    January  20,  1790. 

A  husband  understood  to  be  a  fiar  of  a  subject  provided  to  him  nomine  dotis,  though 
the  wife's  heirs  be  called  next  after  those  of  the  marriage,  the  wife  herself  being 
named  as  a  substitute. 

Robert  Bruce  of  Earlshall  settled  his  estate  "  on  the  heirs-male  of  his  body ; 
faihng  these,  on  his  four  daughters  successively ;  and  they  and  their  heirs  failing, 
on  his  sisters." 

The  succession,  under  this  destination,  opened  to  Helen  Bruce,  the  eldest  daughter. 

She  was  afterwards  married  to  James  Henderson.  To  him,  by  the  marriage- 
contract,  she  became  bound  to  pay  a  sum  of  money  equal  to  the  value  of  the  estate  ; 
and  probably  from  some  doubt  of  the  feudal  right  in  her  father,  or  of  his  powers  to 
make  the  settlement,  she  prevailed  on  her  sisters  to  concur  with  her  in  granting  a 
trust-bond  for  a  sum  exceeding  the  value  of  the  estate,  for  the  sole  purpose  "  of  estab- 
lishing a  title  by  adjudication  to  the  lands  of  Earlshall,  and  then  denuding  thereof 
in  favour  of  James  Henderson  and  Helen  Bruce  in  conjunct-fee  and  Uferent,  and  the 
heirs  of  his  body  to  be  procreated  betwixt  him  and  the  said  Helen  Bruce ;  which 
failing,  to  and  in  favour  of  the  said  Helen  Bruce,  and  the  heirs  of  her  body  by  any 


624  TUB 

subsequent  marriage ;   and  (after  substituting  her  sisters  and  their  heirs)  of  J] 
Henderson,  his  heirs  and  assignees  whomsoever." 

An  adjudication  was  accordingly  led  by  the  trustee,  he  having  charged 
Bruce  and  her  sisters  to  enter  heirs  in  special  to  their  predecessors. 

In  order  to  denude  himself,  the  trustee  executed  a  conveyance,  stating,  tliii 
bond  had  been  granted  to  him  for  behoof  of  James  Henderson,  and  that  it  wis ' 
he  should  convey  to  him  the  right  created  by  the  adjudication,  the  dispositive  d 
being  as  follows :  "  Therefore  wit  ye  me  to  have  disponed,  Ac.,  to  the  said  Ji 
Henderson,  and  Helen  Bruce  his  spouse,  and  longest  hver  of  them  two,  in  conji 
fee  and  liferent,  and  faiUng  either  of  them  by  decease,  to  the  heirs  and  assigneei 
the  survivor,  all  and  whole  the  lands,"  &c. 

A  charter  of  adjudication  and  resignation  of  the  estate  was  afterwards  expedeij 
these  terms :   DUecto  nostra  Jacobo  Henderson  de  EarlshaU,  ejusque  TuxrMm 
assianatis  quibuscunque. 

After  taking  infeftment,  Mr.  Henderson  executed  an  entail  "  in  favour  of 
and  Helen  Bruce  in  conjunct-fee  and  liferent,  and  (after  various  substitu-[4216]-^ 
in  favour  of  Sir  Robert  Henderson  of  Fordel,  and  the  heirs  of  his  body  "  ;  to  ' 
destination  the  following  clause  was  subjoined  :  "  In  case  any  of  the  heirs  oi 
shall  happen  to  succeed  to,  and  be  in  possession  of,  the  estate  of  Fordel,  then 
said  heir  shall  be  obliged  to  make  up  titles  to  the  lands  of  Earlshall,  and  to  convey 
same  to  his  second  son,  &c.,  whereby  the  two  estates  may  be  enjoyed  by  two  squu 
and  distinct  persons,  and  the  said  lands  of  Earlshall  not  be  absorbed  in  the  estate 
Fordel." 

Helen  Bruce  survived  her  husband,  and  continued  to  possess  the  lands  till 
death  ;  when  Sir  Robert  Henderson  served  himself  heir  of  tailzie  and  provision 
this  deed. 

Upon  his  death,  his  eldest  son.  Sir  John  Henderson,  entered  into  possesaoo 
the  estates,  both  of  Fordel  and  of  Earlshall.    He  afterwards  obtained  a  conve] 
to  the  latter  estate  from  the  heirs  of  hne  of  Helen  Bruce,  which  was  intended  to 
a  right  independent  of  that  of  James  Henderson. 

In  virtue  of  the  above-recited  clause  of  devolution,  Robert  Bruce-Hend 
the  second  son  of  Sir  Robert,  instituted  an  action  against  his  brother,  in  order 
he  might  be  decerned  to  make  up  titles,  and  then  to  denude  himself  of  them,  a< 
to  the  injunction  of  that  clause.    It  was 

Pleaded  for  the  defender,  in  the  1st  place ;   The  entail  in  question  proceeded 
non  domino,  and  the  defender's  right  is  independent  of  the  entailer. 

By  the  conception  of  the  trust-bond,  the  fee  was  not  placed  in  James  Heni 
but  in  Helen  Bruce.    In  ordinary  cases,  the  maxim  of  law  no  doubt  is,  that  wl 
a  ri^ht  is  taken  to  husband  and  wife  in  conjunct-fee  and  liferent,  and  the  heirs  of  t 
bodies,  or  their  heirs  indefinitely,  the  husband  is  deemed,  from  the  prerogative  of 
sex,  the  sole  fiar,  as  the  j)ersona  dignior,  and  the  right  of  the  wife  resolves  into  a  I 
rent ;   for  which  reason,  the  words  ''  their  heirs  "  are  interpreted  to  be  the  bein 
the  husband.    But  to  this  rule  there  are  exceptions ;  and,  m  particular,  as  (in  r 
formity  to  Lord  Stair,  p.  502)  it  is  expressed  hj  Lord  Bankton,  "  the  person  to 
heirs  of  whose  body  the  destination  is  made,  failmg  heirs  of  the  marriage,  is  presu 
fiar,  though  failing  those,  the  last  termination  should  be  upon  the  heirs  of  the  other 
for  the  rule  is,  that  the  person  is  fiar  cujtu  hwredHms  maxime  profkdetur,  v.  2,  p.  337/ 
The  same  doctrine  is  kad  down  by  Mr.  Erskine.    Now  this  was  the  predicament ' 
which  by  the  trust-bond,  Helen  Bruce  stood. 

On  the  other  hand,  the  destination  in  the  reconveyance  was,  *'  to  the  longest  linr, 
and  to  the  heirs  and  assignees  of  such  survivor  "  ;  and  Helen  Bruce  was  the  survivarJ 
In  her,  therefore,  the  right  of  the  adjudication  was  ultimately  vested,  agreeably  tol 
the  decision  22d  November  1749,  Lord  Boyd  contra  King's  Advocate,  Karnes's  Bern. 
Dec.  No.  11,  p.  4205. 

Besides,  as  the  estate  of  Earlshall  stood  devised  to  heirs-male,  and  Helen  Brace 
could  only  take  the  estate  as  heiress  of  provision  under  her  father's  settlement,  it 
was  inept  to  charge  her  and  her  sisters  to  enter  heirs  in  special  to  their  [4217]  P^ 
decessors,  as  if  all  of  them  had  been  heirs-portioners  to  the  estate,  and  the  investitvRS 
of  it  had  stood  in  favour  of  heirs  whatsoever. 

Answered ;  With  regard  to  the  terms  of  the  trust-bond,  there  are  two  grouttk 
independently  of  the  last  termination  being  upon  the  heirs  and  assignees  of  the  husbttfL 
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on  which  the  fee  became  vested  in  James  Henderson.  One  is,  that  the  first  snbstitiltion 
is  to  the  heirs  of  his  body,  so  that  had  there  been  children  of  the  marriage,  they  must 
have  taken  np  the  fee  by  a  service  as  heirs  of  provision,  not  to  Helen  Sruce,  but  to 
James  Henderson.  The  other  ground  is,  that  Helen  Bruce  herself,  and  not  her  heirs, 
is  called  in  the  substitution  next  after  the  heirs  of  the  marriage  ;  and  consequently 
she  is  to  be  considered  merely  as  a  substitute,  and  as  having  only  an  eventual  right 
of  fee,  in  case  her  husband  should  die  without  children  existing  of  the  marriage ; 
and  such  eventual  fee  coidd  have  been  taken  up  by  her,  in  the  character  only  of  heir 
to  her  husband  or  children  respectively.  The  character  of  institute  then  being  solely 
applicable  to  the  husband,  a  decisive  answer  arises  from  this  circumstance  to  the 
arguments  founded  on  the  authorities  quoted  on  the  other  side. 

The  terms  of  the  reconveyance,  so  difEerent  from  those  of  the  trust-bond,  wotdd 
have  required  some  other  authority  than  the  will  of  the  trustee  ;  but  even  these  are 
not  inconsistent  with  the  fee  being  understood  to  have  been  in  James  Henderson. 
In  conjunct  fees,  to  make  the  wife  fiar  two  reqjuisites  must  concur ;  first,  that  the 
last  termination  be  upon  her  heirs,  which  here  it  was  not ;  and,  secondly,  that  the 
subjects  flowed  from  her  or  her  friends  gratuitously ;  whereas  here  the  grant  of  the 
estate  was  not  gratuitous,  but  in  implement  of  the  obUgation  in  the  marriage-contract, 
which  nomine  dotis  provided  the  wife's  interest  in  the  estate,  or  what  was  equivalent 
to  it,  in  Mr.  Henderson's  favour. 

At  the  same  time  it  is  to  be  observed,  that  this  question  is  superseded  by  the 
consideration,  that  the  fee  was  certainly  in  Mr.  Henderson  during  his  lifetime.  The 
estate  could  then  have  been  adjudged  by  his  creditors,  and  consequently  was  equally 
disposable  by  his  deed,  as  in  this  case. 

With  respect  to  the  objection  made  to  the  charge  on  which  the  adjudication 
proceeded ;  as  a  special  service  impUes  a  general  one  ejutdem  generis^  so  a  special 
charge  which  is  the  substitute  of  a  service,  is  held  to  include  that  kind  of  charge 
called  a  general  special  charge,  and  consequently  the  special  charge  in  question  was 
competent  to  carry  the  personal  right,  which  Helen  Bruce  might  have  taken  up  by 
^neral  service.  Nor,  however  superfluous,  could  it  invalidate  this  proceeding,  to 
mclude  unnecessarily  her  sisters. 

Pleaded  for  the  defender,  in  the  second  place  ;  The  entail  being  supposed  not  ultra 
vires  of  the  granter,  the  clause  of  devolution,  when  strictly  interpreted  as  it  ought, 
will  not  aid  the  pursuer,  as  having  no  application  to  the  actual  circumstances  of  the 
case.  The  condition  of  this  devolution  is,  *^  That  the  heir  of  entail  shall  happen  to 
succeed  to,  and  be  in  possession  of  the  estate  of  Fordel "  ;  but  the  case  which  happened, 
was  that  of  a  proprietor  of  Fordel  suc-[4218]-ceecling  as  heir  of  tailzie  to  Earlshall. 
This  latter  situation  cannot  be  included  under  the  entail,  except  by  implication, 
which  woidd  be  an  extension  of  its  terms  beyond  their  natural  and  proper  import. 

But  this  would  be  inconsistent  with  that  strict  interpretation  of  entails  which 
is  established  by  the  concurring  voice  of  all  the  writers  on  our  law,  whether  ancient 
or  modern.  Stair,  p.  614 ;  Erskine,  p.  556 ;  also  Craig,  p.  340 ;  Hope,  p.  400 ; 
Bankton,  v.  1,  p.  588. 

Besides,  this  devolving  clause  is  unconnected  with  the  prohibitory,  irritant,  and 
resolutive  clauses  appUed  to  the  rest  of  the  deed,  and  contains  nothing  but  a  bare 
injunction  to  convey. 

Answered  ;  Those  authorities  all  refer  to  restraints  upon  such  uses  of  property, 
as  are  not  only  adverse  to  the  nature  of  the  right,  but  to  general  expediency.  The 
public  interest  requires,  that  their  operation  should  be  as  much  limited  as  justice 
will  permit ;  and  if  the  terms  in  which  they  are  conceived  be  not  express  and  sig- 
nificant, the  law  will  not  interpose  to  supply  what  is  wanting,  or  to  infer  what  is  with- 
held. 

But  if,  on  the  other  hand,  the  question  is  merely  which  of  two  heirs  shall  succeed, 
a  matter  which  concerns  not  the  general  interest ;  the  testator's  will  is  to  be  judged 
of  according  to  the  same  rules  that  are  employed  in  the  interpretation  of  any  other 
deed  or  contract,  upon  a  complex  view  of  the  whole,  and  consideration  of  the  object 
in  view.  Thus  it  was  James  Henderson's  object  to  prevent  "  the  estate  of  Earlshall 
from  being  absorbed  in  that  of  Fordel "  ;  an  event  not  more  connected  with  the  case 
in  express  terms  described,  than  with  that  which  in  fact  has  occurred.  A  similar 
judgment  was  given  in  the  case  of  Lockhart  v.  Gilmour,  25th  November  1755,  voce 
Tailzie. 
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The  Lord  Ordinary  reported  the  cause,  when 

The  Court  seemed  to  adopt  most  of  the  arguments  of  the  pursuer,  and 

"  Repelled  the  defences,  and  decerned  and  declared  in  terms  of  the  libel, 
respect  to  the  pursuer's  right  to  the  lands  and  estate  libelled,  and  the  defi 
making  up  legal  titles  thereto,  and  denudmg  thereof  in  favour  of  the  pursuer,  in  1 
of  the  entail  hbelled." 

And  the  Court  adhered  to  that  judgment,  on  advising  a  reclaiming  petition  j 
the  defender,  with  answers  for  the  pursuer. 

Reporter,  Lord  Rockville. — Act.  Rolland. — Alt.  Party. — Clerk,  Mitchelsoh. 

*^*  This  cause  was  appealed.     May  11,  1791. — The  House  of  Lords 
That  the  appeal  be  dismissed,  and  the  interlocutor  complained  of,  affirmed." 

S.  Fd,  Die,  V.  3,  p.  208.     Fac.  Col,  No.  101,  p.l^. 


No.  17.     [4219]  Archibald  Seton  v.  The  Creditors  of  Hugh  Seton.     March  6,  ITlSl 

When  a  subject  is  conveyed  to  trustees  for  a  certain  person  in  liferent,  and  his  childics 
nascUuri  in  fee,  the  father  is  not  fiar. 

Charles  Smith,  in  the  contract  of  marriage  entered  into  betwixt  his  son  fio^ 
Smith  afterwards  Seton,  and  Mrs.  Elizabeth  Seton  of  Touch,  obliged  himself  to  haf« 
in  readiness  by  Martinmas  1746  £8000,  and  to  employ  it  on  land,  or  other  hehtaUt 
security,  and  to  take  the  rights  in  name  of  certain  trustees  for  behoof  of  "  Hugh  Smitk 
in  liferent,  and  the  heirs-male  to  be  procreate  of  the  marriage  in  fee." 

Charles  Smith  in  part  fulfilled  this  obligation,  by  purchasing  certain  lands,  aoi 
conveying  them,  together  with  an  heritable  bond  to  the  trustees  ;  but  at  his  deadi 
there  remained  a  balance  of  above  £3000  against  him. 

The  trustees  conveyed  the  lands  to  Archibald  Seton,  the  heir  of  the  marriage,  ifi 
terms  of  the  trust. 

The  heritable  bond  was  paid  to  Hugh  Seton,  who  was  himself  one  of  the  trustees, 
with  consent  of  a  quorum. 

In  the  ranking  of  his  creditors  Archibald  Seton  claimed  to  be  ranked  as  a  creditoi; 
1st,  For  the  said  balance  which  his  father  owed  as  representing  Charles  Smith ;  and 
2dly,  For  the  amount  of  the  heritable  bond,  which  was  paid  to  him  as  trustee,  ftod 
had  not  been  employed  in  terms  of  the  contract. 

The  common  agent,  inter  alia. 

Objected  ;  If  Charles  Smith,  in  a  simple  obligation,  had  bound  himself  to  convej, 
or  had  actually  conveyed  a  certain  sum  or  subject  to  his  son  Hugh  in  liferent,  and  luft 
children  naadturi  in  fee,  Hugh  would  have  been  fiar,  and  the  claimant  would  have  had 
no  jtis  crediti  ;  1st  March  1781,  Cuthbertson  v.  Thomson,  infra  h.  t. ;  29th  June  1786, 
Muir  V.  Muir,  infra  h.  t,  ;  7th  December  1780,  Dicksons  i?.  Dickson,  infra  h,  L  ;  23d  June 
1779,  Porterfield  v.  Grahame,  &c.,  infra  h.  t.  The  same  would  have  been  the  case 
though  the  obligation  had  been  contained  in  a  contract  of  marriage  ;  3d  June  1748, 
Gordon  v,  Sutherland,  affirmed  on  appeal,  voce  Fiar  Absolute,  Limited  ;  Strahiii*s 
Creditors  v.  Strahan,  No.  105,  p.  996  ;  15th  November  1787,  Children  of  Mactaviah  r 
his  Creditors,  voce  Provisions  to  Heirs  and  Children  ;  unless  the  majority  of  tb 
heir,  or  some  other  fixed  period  had  been  specified  at  which  Hugh  should  be  obliged 
to  vest  the  right  in  his  person.  There  seems  no  reason  for  a  different  construction  d 
the  right  when  it  is  taken  to  trustees  for  the  heir,  instead  of  being  taken  directly  to 
himself.  They  were  not  taken  bound  to  denude  in  his  favour  at  any  given  time,  nor 
were  they  prohibited  from  making  a  conveyance  to  the  father  in  liferent,  and  tlie 
heirs-male  nascituri  in  fee,  which  would  have  placed  Hugh  Seton  in  the  same  situatum 
as  a  direct  conveyance  from  his  father  Charles  Smith. 

Answered,  The  legal  subtlety  which  prevents  a  fee  from  vesting  in  children  naseiivri 
IB  completely  removed  by  the  appointment  of  trustees,  who  supply  their  place,  wd 
are,  while  the  trust  subsists,  fiars  of  the  subject.  The  case  [4220]  then  comes  to  be 
precisely  the  same  as  if  the  obligation  had  been  taken  to  the  father  iu  liferent,  and 
the  children  nominatim  in  fee,  when  the  father,  beyond  dispute,  would  have  been  only 
a  naked  liferenter. 
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The  trustees  could  not  denude  themselves  of  the  trust  before  the  existence  of  an 
heir  of  the  marriage.  They  then  became  bound  to  convey  the  funds  in  their  hands  to 
Hugh  Seton  in  liferent,  and  the  heirs  nomiruUim  in  fee  ;  and  so  far  as  Mr.  Smith  had 
not  fulfilled  his  obligation,  to  convey  it  and  the  jus  exigendi  in  the  same  terms. 

The  case  is  the  stronger,  that  the  obligation  did  not  flow  from  the  father,  but  from 
a  third  party,  who  vested  nothing  in  the  father,  but  a  right  of  compelling  the  trustees  to 
give  him  the  Uferent  of  the  subject,  they  continuing  fiars  till  the  heirs  of  the  marriage 
obliged  them  to  denude  in  their  favour. 

The  Lord  Ordinary  reported  the  cause  on  memorials. 

The  Court  were  unanimously  of  opinion,  that  the  effect  and  sole  intention  of 
appointing  trustees  was  to  prevent  the  father  from  being  fiar.  The  subject  (it  was 
observed)  was  vested  in  the  trustees,  who  held  the  fee  for  behoof  of  the  children,  and 
the  liferent  only  for  the  father.  If  they  had  paid  the  sum  to  Hugh  Seton,  they  would, 
as  infringing  on  the  trust,  have  been  liable  in  damages  to  Archibald. 

The  Lords  repelled  the  objection,  and  sustained  Archibald  Seton's  claim. 

Reporter,  Lord  Swinton. — For  Archibald  Seton,  Dean  of  Faculty. — Act.  Solicitor- 
General,  Patison. — Clerk,  Menzies. 

Z>.  Z>.  Fol.  Die.  V.  3,  p.  209.     Fac.  Col.  No.  44,  p.  92. 


No.  20.  [4222]  Bartilmo  v.  Hassington.    February  2, 1632. 

A  wife  disponed  all  her  goods,  gear,  &c.,  to  her  husband,  to  be  possessed  by  him  and 
her  during  their  lives,  and  after  their  decease  to  their  heirs,  executors,  and 
assignees.  There  being  no  children  alive  at  the  dissolution  of  the  marriage,  the 
husband  was  found  to  have  the  liferent  of  the  whole,  and  the  property  only  of  the 
half,  the  subjects  being  disponed  in  general ;  but  ah  heritable  right  so  provided 
would  have  pertained  to  the  husband  and  his  heirs,  as  personce  digniores. 

In  a  contract  of  marriage  betwixt  Euphan  Hassington  and  Patrick  Bartilmo, 
the  wife  dispones  her  goods  and  debts,  condescended  on  in  the  contract,  to  her  said 
future  husband,  to  be  bruiked  by  him  and  her,  and  the  longest  liver  of  them  two, 
during  their  lifetime,  and  after  their  decease  to  their  heirs,  executors,  and  assignees  ; 
and  the  wife  djdng,  no  bairns  bein^  begotten  betwixt  them  being  on  life,  her  executors 
pursue  the  debtors  of  the  wife,  assigned  in  the  foresaid  contract  for  payment  thereof  ; 
wherein  the  husband  compearing,  alleged,  that  the  goods  pertained  to  him,  in  respect 
of  the  disposition  contained  in  the  contract ;  and  the  pursuer  answering,  that  he 
could  have  no  right,  but  to  his  own  just  half  thereof,  in  respect  the  clause  of  the 
contract  bore,  "  the  same  to  be  disponed  to  their  heirs  "  ;  which  being  in  the  plural 
number,  imports  division  betwixt  the  husband's  heirs  and  the  wife's  ;  and  the  husband 
answering,  that  the  clause  must  be  interpreted  only  of  the  husband's  heirs  tanquam 
personcB  dignwres,  and  which  agrees  with  the  practiques  of  this  country,  even  as  in 
heritable  rights,  and  infeftments  granted  to  the  husband  and  wife  in  conjunct  fee,  or 
liferent,  and  to  their  heirs  heritably,  there  is  no  division  lioo  casu  betwixt  their  heirs, 
where  they  have  no  bairns  ;  but  the  fee  only  belongs  to  the  husband's  heirs.  The 
Lords  found,  in  respect  of  the  foresaid  tenor -of  the  contract,  that  the  husband  oughli 
to  have  his  liferent  of  the  whole  goods  contained  in  the  contract,  which  were  extant 
the  time  of  the  wife's  decease,  and  that  he  had  no  right  to  the  property,  but  only  to 
the  just  equal  half  thereof,  and  that  the  other  half  pertained  to  the  wife's  executors 
and  heirs  ;  for  the  contract  being  of  goods  and  gear,  and  sums  of  money,  and  bearing 
the  word,  "  their  heirs,"  ought  not  to  be  respected,  as  infeftments  of  heritable  rights, 
which  by  that  clause  imports  no  division,  but  pertains  only  to  the  husband's  heirs, 
except  it  be  more  specially  provided  otherwise  ;  for  albeit  the  husband,  while  the 
wife  lived,  might  have  assigned  and  disponed  the  whole  goods,  yet  after  her  decease,  he 
had  no  more  right  than  he  had  provided  himself  unto,  by  the  said  contract. 

Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  298.    Durie,  p.  617. 
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No.  21.    [4223]  The  Creditors  of  Earneslaw  v.  Mr.  ALBXAimER  and  Bob 
Douglases.    November  21,  1705. 

Provision  by  a  wife  to  her  husband,  and  heirs  of  the  marriage  in  fee,  reBerving  i 
wife's  liferent,  found  to  constitute  the  husband  fiar,  the  meaning  of  the  i 
being  cleared  by  subsequent  clauses. 

The  lands  of  Earneslaw  being  adjudged  from  Mr.  James  Douglas,  certain  < 
of  the  adjudger  who  have  now  right  to  that  adjudication,  pursue  a  declarator, 
the  lands  adjudged  did  belong  to  Mr.  James  Douglas  the  debtor,  and  that  the  I 
expired. 

It  was  alleged  for  Robert  Douglas,  son  to  the  said  Mr.  James,  and  for  Mr.  Ale 
Douglas,  That  the  said  lands  did  not  belong  to  Mr.  James,  but  to  Grace  Greden,  1 
wife,  or  John  Greden  her  brother  ;  and  that  the  same  did  now  belong  to  " 
virtue  of  an  adjudication,  led  at  the  instance  of  the  said  Mr.  Alexander,  who  adjn 
from  Robert,  as  specially  charged  to  enter  heir  to  his  mother  and  ancle.  Ai 
clearing  where  the  right  of  fee  was  lodged,  there  was  produced  the  contract  of  ma 
betwixt  Mr.  James  and  Grace  Greden,  whereby  the  lands  were  disponed  in  favi 
Mr.  James  in  liferent,  and  the  heirs  of  the  marriage  in  fee  ;  which  failing,  to  Mr.  Ja 
his  heirs  and  assignees,  reserving  Grace  her  liferent ;  by  which  contract  Mr.  James  I 
husband  had  nothing  conveyed  to  him,  but  the  liferent,  and  the  fee  remained  witkt 
wife,  seeing  it  could  not  be  conveyed  to  the  heirs  of  the  marriage  who  were  then  i 
existent. 

It  was  answered,  The  husband  was  undoubted  fiar  by  the  contract,  and  by  1 
charter  and  sasine  following  upon  it ;  and  albeit  the  import  of  the  first  clavse  1 
dubious,  yet  the  subsequent  clauses  do  clearly  determine  the  fee  in  favonts  of  1' 
husband  ;  for  the  obligement  to  inf eft  is  conceived  in  favour  of  the  husband  and  n 
in  conjunct-fee  and  liferent,  and  to  the  heirs  of  the  marriage  ;  which  failing,  to  I 
husband's  heirs  and  assignees  ;  and  the  procuratory  of  resignation,  charter  and  i 
following  thereupon,  are  in  the  same  terms,  still  preferring  the  heirs  and  assignees  < 
the  husband  to  the  heirs  of  the  wife,  albeit  descending  of  her  body  by  any  (  " 
marriage.  And  the  clause  of  warrandice  is  yet  more  clear  ;  for  thereby  the  ' 
obliged  to  warrant  the  lands  disponed  in  favours  of  the  husband,  and  ms  foresaids^ 
which  does  demonstrate  that  the  husband  was  the  fiar,  and  his  foresaids  were  F ' 
heirs,  whether  of  that  marriage,  or  his  extraneous  heirs  ;  so  that,  if  there  had  been  i 
debt  contracted  by  the  father,  Robert  Douglas,  the  heir  of  the  marriage,  would  I 
been  heir  to  his  father,  and  been  creditor  in  that  clause  of  warrandice,  and  had  t 
benefit  of  the  hail  other  obligements  in  favour  of  his  father's  heirs.  The  teinds  i 
also  by  the  same  contract  disponed  to  the  husband  and  his  heirs  ;  and  becauw  1 
right  of  the  teinds  was  redeemable,  in  case  of  redemption,  he  is  bound  to  re-em^ 
and  lastly,  by  the  said  contract  she  accepts  the  liferent  of  the  teinds,  and  her  conjn 
infeftment  of  the  lands,  in  full  satisfaction  of  all  Uferent,  &c. 

[4224]  It  was  replied,  The  defenders  oppone  the  dispositive  clause  of  the  cont 
which  clearly  expresses  the  husband's  ngl^t  to  a  liferent,  and  must  regulate  i 
interpret  all  the  subsequent  clauses,  especially  seeing  they  are  capable  of  a  reasosi 
interpretation  consistent  with  the  mother's  fee  and  the  father's  liferent ;  for  UmI 
obligement  to  inf  eft,  and  the  procuratory  of  resignation,  both  in  favour  of  the  hnabaoJl 
and  wife,  in  conjunct-fee  and  liferent,  does  not  constitute  both  fiars,  but  resolves  intol 
a  liferent,  either  in  favour  of  the  husband  or  the  wife  ;  and  the  wife  being  the  oiigiittl| 
fiar,  and  having  disponed  in  favour  of  her  husband  in  liferent,  the  conjunct-fee  lesohrasl 
in  a  liferent  in  favour  of  the  husband,  and  reserves  her  own  right  of  it.  Neither  doetl 
it  alter  the  case,  that  the  husband's  heirs  whatsomever  are  substitute  to  the  hens  of  I 
the  marriage  preferable  to  the  wife's  heirs ;  because  the  wife  being  the  fiar,  lie  I 
husband's  heirs  of  line  behoved  to  be  heirs  of  tailzie  and  provision  to  the  wife,  andwl 
represent  her  and  not  the  husband,  in  these  lands  ;  and  the  warrandice  impoitsfi^j 
more  than  the  former  clause  ;  and  the  disponing  of  the  teinds  to  the  husband  in  te  I 
in  other  terms  than  the  lands  are  disponed,  is  an  argument  for  the  wife's  fee  of  tke  | 
lands  ;  for  why  should  the  style  have  varied,  if  the  design  had  been  the  same  in  hotii  ^  I 
And  the  wife's  accepting  the  liferent  of  the  teinds,  and  the  conjunct  inf eftment  of  I 
the  lands,  imports  nothing,  because  she  was  indeed  liferenter  of  the  teinds  ;  and  the  r 
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conjunct  infeftment  of  the  lands  determines  not  the  wife  to  be  the  liferenter,  but  is 
still  to  be  interpreted  by  the  first  and  dispositive  clause. 

It  was  duplied,  That  the  whole  tenor  of  the  contract  clears  the  design  of  parties, 
which  must  undoubtedly  be  the  rule  of  interpretation  of  the  contract ;  and  the  subse- 
quent clauses  do  fully  clear  the  meaning  and  intention  of  the  first,  whereof  the  sense 
was  only  dubious,  by  the  inadvertency  or  ignorance  of  the  writer,  who  did  not  consider 
that  the  fee  could  not  be  pendent  till  there  were  children  procreated  of  the  marriage, 
and  that  the  heirs  of  the  marriage  must  in  due  form  either  succeed  to  the  father  or 
mother ;  nor  had  he  any  thought  of  contracting  debts  that  might  carry  away  the 
estate  from  the  marriage  ;  but  he  frames  the  dispositive  clause  so,  as  both  the  husband 
and  wife  were  designed  liferenters,  and  the  children  fiars  ;  but  that  error  was  rectified 
and  corrected  by  the  subsequent  clauses,  in  which  there  is  no  regard  had  to  the  wife's 
heirs  by  any  other  marriage,  but  the  husband's  heirs  and  assignees  substitute  to  the 
heirs  of  that  marriage,  and  she  obliged  to  warrant  the  lands  in  favour  of  the  husband 
and  his  foresaids  ;  in  which  clause  the  heirs  of  the  marriage  are  comprehended  under 
the  husband's  heirs.  And  the  disposition  of  the  teinds,  in  more  clear  terms  than  the 
lands  were  disponed  in  favour  of  the  husband,  does  argue  also  the  inadvertency  of  the 
writer  ;  but  no  imaginable  reason  could  be  afforded  for  disponing  the  fee  of  the  teinds 
to  the  husband  if  the  wife  had  been  designed  to  be  fiar  of  the  lands.  And  lastly,  the 
procuratory  of  resignation  is  the  immediate  warrant  of  the  real  right,  and  the  charter 
and  sasine  being  conform,  creditors  and  all  concerned  finding  the  fee  clearly  constituted 
in  the  husband's  person  by  the  infeftments,  were  in  bona  fide  to  contract ;  and  creditors 
and  pur-[4225]-cha8er8  would  be  left  in  ^eat  uncertainty,  if  they  might  not  safely 
deal  with  persons  whose  fees  were  clearly  constituted  by  charters  and  sasines,  and  the 
immediate  warrant  thereof. 

"The  Lords  found  the  husband  was  fiar."  Vide  29th  November  1705,  inter 
eosdem,  voce  Kbgistration.  Fol.  Die.  v.  1,  p.  298.    Dalrymple,  No.  64,  p.  82. 


No.  22.    [4226]  James   Ramsay  of  Cockpen  v.   John  Maxwell   of  Conkaith. 

July  24,  1612. 

Found,  That  the  heritable  right  is  not  ruled  by  the  last  termination,  but  that 
it  pertains  to  the  heir  of  the  first  fiar.  This  found  in  an  infeftment  taken  by  Nicol 
Ramsay  of  Cockpen,  and  Elizabeth  Ri^g  his  spouse,  in  conjunct-fee,  and  to  the  heirs 
betwixt  them  ;  which  failing,  to  the  heirs  of  his  own  body^ ;  which  failing,  to  the  said 
Elizabeth,  and  the  heirs  of  her  whatsoever. 

Fd.  Die.  V.  1,  p.  299.     Kerse,  MS.  fol.  68. 


No.  23.  Graham  v.  Park  and  Gaxrden.    January  29,  1639. 

The  wife's  tocher  in  a  contract  of  marriage,  was  ordained  to  be  paid  to  the  husband 
and  wife  in  conjunct-fee,  and  to  their  children  heritably ;  and  failing  of  heirs 
betwixt  them,  to  the  wife's  heirs.  There  being  heirs  of  the  marriage,  it  was 
found,  that  the  property  of  the  sum  provided  belonged  to  the  husband,  and  was 
liable  to  be  affected  by  his  creditors,  they  finding  caution  to  make  the  same 
forthcoming  to  the  wife  for  her  liferent,  in  case  she  survived  her  husband. 

By  contract  of  marriage  betwixt  one  Park,  daughter  to  another  Park,  burgess  of 
Edinburgh,  and  William  Gairden,  her  future  spouse,  the  said  Park,  father  to  the  woman 
contracted  in  marriage,  is  obliged  to  pay  to  the  said  Gairden  the  sum  of  5000  merks 
in  tocher,  to  which  sum  the  said  future  husband  obliged  him  to  add  other  5000  merks 
of  his  own  money ;  which  whole  sum,  the  husband  is  obliged  by  the  contract  to  employ 
upon  land  or  annualrent  to  himself,  and  his  said  future  spouse  in  conjunct-fee,  and  to 
the  heirs  gotten  betwixt  them  ;  which  failing,  the  one  half  to  the  heirs  of  the  husband, 
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and  the  other  half  to  the  heirs  of  the  wife  ;  according  whereto,  after  the  marriage, 
father  to  the  wife,  having  the  said  5000  merks  promitted  in  tocher,  the  same 
to  John  Rind,  merchant  burgess  of  Edinburgh,  who  by  his  obligation  was  obi 
pay  that  sum  to  the  said  husband,  and  to  the  wife,  and  to  their  heirs  ;  and  ~ 
them,  to  the  wife's  heirs,  conform  to  the  contract.  This  sum  being  thereafter 
prised  by  one  Graham  an  Englishman,  for  a  debt  owing  to  him  by  the  said  6i  ' 
husband  to  the  wife ;  and  upon  this  comprising  pursuit  being  moved  [4227] 
John  Rind,  debtor  of  the  sum,  by  his  foresaid  bond,  for  payment  thereof  to  the 
priser  ;  in  the  which  pursuit  the  husband,  who  was  bankrupt,  being  absent,  his 
compearing,  and  her  father,  the  said  Park,  payer  of  the  tocher,  where  they 
That  the  sum  could  not  be  comprised  by  the  husband's  creditors  for  the  hnsi 
debts,  seeing  the  husband  was  not  proprietor  of  the  sum,  but  only  liferenter; 
the  contract  and  bond  bore,  *'  the  sum  to  be  paid  to  the  husband,  and  the  wife 
conjunct-fee,  and  to  their  heirs  betwixt  them  heritably  ;  and  failing  of  heirs " 
them,  to  the  wife's  heirs  "  ;  whereby  it  is  evident,  that  the  wife  is  fiar,  in  respect 
the  termination  of  the  security  so  declared,  and  that  all  the  parties  have  thereto 
sented,  and  that  the  father  has  provided  the  money,  and  gave  it  after  that  manner 
his  daughter  and  son-in-law,  who  might  afEect  it  with  what  condition  he  pleased 
annex  thereto  ;  and  therefore  the  most  that  can  be  comprised  by  the  hi 
creditors,  is  only  his  naked  liferent,  seeing  no  more  right  subsisted  in  his  person. 
the  other  creditor  contending,  That  the  fee  remained  in  the  husband's  person, 
withstanding  of  the  destination  foresaid,  and  termination  of  payment  in  the 
heirs,  failing  of  heirs  gotten  betwixt  them  ;  because,  if  there  be  bairns  gotten  bel 
them  (as  there  are  two  bairns  living  betwixt  them),  they  will  ever  exclude  the 
heirs ;  which  bairns  so  gotten,  if  they  were  to  seek  this  sum  after  their  parents  d( 
would  seek  it  not  as  heirs  to  their  mother,  but  as  heirs  to  their  father,  and 
quently  the  right  must  belong  to  the  husband,  and  not  to  the  wife  ;  and  it  were 
dangerous  preparative,  tending  to  the  prejudice  of  the  whole  country,  if  money  coi 
ditioned  to  any  man  in  tocher,  after  this  manner,  were  not  at  the  husband's  absoir' 
disposition. — The  Lords  found,  That  the  property  of  this  money  pertained  to 
husband,  and  that  he  had  full  power  and  right  to  dispone  thereupon  at  his  pleas 
with  reservation  only  of  the  liferent  thereof  to  his  wife  ;  and  consequently,  that  tk 
creditor  Graham,  who  had  comprised  the  sum,  had  full  right  thereto,  he  always  findiq 
caution  to  make  the  same  furthcoming  to  the  wife,  to  be  used  by  her  for  her  right 
liferent,  in  case  she  survive  her  husband ;  and  found,  that  the  property  subsisted  xi 
in  the  wife's  person,  notwithstanding  of  the  termination  thereof  foresaid,  that  it  shoil 
be  paid  to  her  heirs,  failing  of  heirs  begotten  betwixt  her  and  her  husband. 

Act.  Advocatus  &  Stuart. — Alt.  Nicouson,  Baird  &  Johnston. — Clerk,  Siw. 

Fd,  Die.  V.  1,  p.  299.     Durie,  p.  870. 


No.  24.  Cranston  v.  Wilkison.    February  20,  1667. 

A  husband  was  obliged  by  contract  of  marriage,  to  take  a  tenement  to  himself 
wife,  and  the  longest  liver  of  them  two,  in  conjunct-fee,  and  their  heirs  betwud 
them  ;  whom  failing,  to  the  heirs  of  the  husband's  body ;  whom  all  failing,  to  ik 
wife's  heirs  whatsoever.     The  husband  was  found  fiar. 

By  contract  of  marriage  betwixt  Wilkison  and  his  spouse,  he  is  obliged  to  iniei 
her  in  a  tenement,  expressed  therein,  and  in  all  the  conquest  during  the  marriage 
which  infeftments  were  to  be  taken  to  them,  the  longest  liver  of  them  two  in  conjunct 
fee,  and  their  heirs  betwixt  them  ;  which  failing,  to  the  [4228]  ^^^  o'  the  man's  bodj 
which  failing,  to  the  wife's  heirs  whatsoever ;  after  which  the  husband  purchased  i 
piece  of  land,  but  took  the  infeftment  thereof  to  him  and  his  wife,  and  the  heirs  betvixl 
them  ;  which  failing,  to  his  own  heirs  whatsomever,  omitting  the  wife's  heiis.  " 
Cranston  obtains  himself  infeft  in  this  conquest  tenement,  as  heir  to  the  wife, 
thereupon  obtained  decreet  for  mails  and  duties.     Wilkison,  as  heir  to  the  husband. 
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pursues  reduction  of  the  decreet  upon  these  grounds ;  1st,  That  Cranston's  infeftment, 
as  heir  to  the  wife,  was  null,  because  the  wife  was  not  fiar,  but  liferenter ;  2dly,  The  wife 
having  accepted  of  an  infeftment,  posterior  to  the  contract,  without  mention  of  her 
heirs»  that  innovates  the  provision  of  the  contract,  and  excludes  her  heirs. — It  was 
answered,  first.  That  the  man  and  wife  being  conjunct- fiars,  the  wife  was  fiar,  and  the 
husband  but  liferenter ;  because  the  last  termination  of  heirs  whatsomever,  terminated 
upon  her ;  2dl7,  Albeit  Cranston  had  taken  his  infeftment  wrong,  Wilkison  cannot 
quarrel  the  same  ;  because  he,  as  heir  to  Wilkison,  was  obliged  to  infeft  him,  as  heir  to 
the  wife  ;  and  to  the  posterior  infeftment,  it  is  contrary  to  the  provision  of  the  contract 
of  marriage,  and  there  does  appear  no  accepting  thereof  by  the  wife  ;  3dly,  Cranston 
is  not  obliged  to  dispute  the  validity  of  this  right,  because  he  hath  been  infeft  quaHter- 
cunqtie,  and  by  virtue  of  his  infeftment  hath  been  seven  years  in  possession,  whereby  he 
hath  the  benefit  of  a  possessory  judgment,  ay  and  while  his  infeftment  be  reduced. 

The  Lords  found,  That  even  by  the  contract  of  marriage  the  husband  was  fiar,  and 
not  the  wife  ;  but  that  the  wife's  heirs  of  line  were  heirs  of  provision  to  the  husband, 
and  that  if  there  had  been  an  heir  of  the  marriage,  or  an  heir  of  the  man's  body,  they 
could  never  have  been  served  heirs  to  the  wife  ;  and  that  by  the  deficiency  thereof, 
the  condition  of  the  fee  cannot  change  ;  and  therefore  they  found  that  Cranston  was 
wrong  infeft;  yet  they  found  the  allegeance  of  his  seven  years  possession  relevant  to  give 
him  the  benefit  of  a  possessory  judgment,  without  disputing,  whether  the  provision 
of  the  contract  of  marriage,  in  favour  of  the  wife,  was  derogated,  by  the  posterior 
infeftment,  omitting  her  heirs.  Fol.  Die.  v.  2,  p.  299.    Stair,  v.  1,  p.  444. 


No.  26.         [4230]  Adam  Gairns  v,  Isobel  Sandilands.    July  12, 1671. 

In  a  contract  of  marriage,  a  tenement  was  disponed  in  name  of  tocher  to  the  husband 
and  wife  in  conjunct-fee  and  liferent,  and  the  heirs  betwixt  them  ;  whom  failing, 
the  wife's  heirs  and  assignees  whatsoever.     The  husband  was  found  fiar. 

Adam  Gairns  pursues  Isobel  Sandilands,  as  representing  her  father,  to  pay  a  debt 
of  his,  and  specially  as  behaving  as  heir,  by  uplifting  the  mails  and  duties  of  a  tenement, 
wherein  the  father  died  infeft,  as  of  fee,  in  so  far  as  by  contract  of  marriage  betwixt 
Thomas  Sandilands  her  father,  and  John  Burn,  and  Isobel  Burn  his  daughter,  the  said 
John  Bum  provided  the  said  tenement  in  these  terms,  viz.  after  the  obligements 
upon  the  husband's  part,  it  follows  thus,  '"  for  the  which  cause,  the  said  John  Burn 
binds  and  obliges  him  to  infeft  Thomas  Sandilands,  and  the  said  Isobel  Burn,  the 
longest  liver  of  them  two,  in  conjunct-fee  or  liferent,  and  the  heirs  between  them, 
which  failing,  the  said  Isobel  her  heirs  and  assignees  whatsomever,"  by  which  provision 
her  father  being  fiar  and  infeft,  the  defender  is  liable.  The  defender  alleged  absolvitor ; 
because,  by  this  provision  of  the  conjunct-fee  of  this  tenement,  Isobel  Burn,  the 
defender's  mother,  was  fiar,  and  her  father  was  but  liferenter,  in  respect  the  termina- 
tion of  the  succession  is  to  the  mother's  heirs,  yea,  and  to  her  assignees,  which 
necessarily  imports,  that  she  had  power  to  dispone.  And  it  is  a  general  rule  in  succes- 
sion of  conjunct-fiars,  that  that  person  is  fiar  upon  whose  heirs  the  last  termination 
of  the  tailzie  or  provision  ended,  especially  in  this  case,  where  the  right  of  the  tenement 
flows  from  the  woman's  father  ;  so  that,  if  there  were  any  doubtfulness,  it  must  be  pre- 
sumed, that  the  father's  meaning  was  to  give  the  fee  to  his  daughter,  having  no  other 
children  ;  neither  is  this  land  disponed  nomine  dotis.  And  the  defender  stands  infeft 
by  precept  of  favour,  as  heir  to  her  mother,  and  thereby  bruiks  bona  fide,  and  her 
infeftment  must  defend  her  till  it  be  reduced.  The  pursuer  answered.  That  by  the 
provision,  the  husband  was  fiar,  and  the  wife  was  only  liferenter,  because  though  the 
last  termination  doth  ordinarily  rule  the  fee,  yet  this  is  as  favourable  a  rule,  that  in 
conjunct  provisions,  jwtior  est  conditio  maacvli,  and  though  the  termination  be  upon 
the  wife's  heirs  whatsomever,  yet  they  are  but  heirs  of  provision  to  the  husband,  and 
he  might  have  disponed,  and  his  creditors  may  affect  the  land,  which  holds  in  all 
cases,  except  the  lands  had  been  disponed  by  the  wife  herself,  without  a  cause  onerous. 
But  here  the  husband  is  first  named,  and  it  is  but  a  small  parcel  of  land,  beside  which 
there  is  no  tocher ;  so  that  though  it  be  not  disponed,  nomine  dotis,  yet  being  disponed 
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"  for  the  which  causes  "  it  is  equivalent ;  and,  in  the  same  contract,  tke  hml 
obliged  to  provide  all  lands  that  he  shall  acquire,  or  succeed  to,  to  himflelf  i 
wife,  the  longest  liver  of  them  two  in  conjunct-fee  or  liferent,  and  to  the  li^rs  1 
them ;  which  failing,  the  one  half  to  the  husband's  heirs,  and  the  other  half 
wife's  heirs  and  their  assignees ;  and,  it  cannot  be  imagined,  that  the  meai 
these  clauses  was,  that  the  fee  of  the  man's  conquest  and  succession,  should  not 
constituted  in  himself,  but  that  the  wife  should  be  fiar  of  the  half.  And  in  like  m 
the  father's  meaning  is  clear,  because  the  clause  bears  not  only  in  contemplai 
the  marriage,  but  for  sums  of  money  received  by  the  [4231]  father,  which  alb 
blank  in  the  contract,  yet  it  cannot  be  thought,  that  in  such  a  narrative,  he  inl 
to  make  his  daughter  fiar.  And  as  for  the  adjection  of  her  assignees,  it  is 
stilOy  for  assignees  is  ever  added  after  the  last  termination  of  heirs,  and  doeB 
relate  to  all  the  fiars,  and  would  extend  to  the  heirs  of  the  marriage,  their  a 
as  well  as  to  the  wife's  heirs  failing  them.  Likeas,  assignees  is  in  the  same 
jected  to  the  clause  of  conquest,  wherein  there  is  no  ground  to  imagine  that  the 
is  fiar,  and  both  bear  the  husband  and  wife  to  be  infeft  in  conjunct-fee  or  liferent 
The  Lords  found  that  by  this  provision,  and  infeftment  thereon,  the  husband 
fiar,  and  the  wife  only  liferenter,  and  found  no  necessity  to  reduce  the  defenc 
infeftment,  as  heir  to' her  mother,  not  proceeding  upon  a  retour,  but  a  precept 
favour ;  but  they  found,  that  the  dubiousness  of  the  case  was  sufficient  to  free " 
from  the  passive  title  of  behaviour,  but  only  for  making  forthcoming  her  intromit 
qtwad  valorem ;  but,  it  was  not  debated  nor  considered,  whether  as  bancB  fidei  ^oeseamt' 
by  a  colourable  title,  being  infeft  as  heir  to  her  mother,  she  would  be  free  of  the  hj- 
gones,  before  this  pursuit.  Fd.  Die.  v.  1,  p.  299.    Stair,  v.  1,  p.  753. 


No.  30.  [4236]  Laws  v.  Tod.    January  19,  1697. 

A  man  in  his  first  contract  of  marriage  obliged  himself  to  take  the  securities  of  i 
sum  of  his  own,  and  of  lands  he  got  in  name  of  tocher  with  his  wife,  to  himsdlf 
and  her  in  liferent  and  conjunct-fee,  and  to  the  children  of  the  marriage,  wbon 
failing,  the  same  to  be  equally  divided  betwixt  her  and  his  heirs.  The  husbuML 
as  dignior  persona,  was  found  to  be  fiar  of  the  whole,  and  that  the  wife's  hen 
came  in  as  his  heirs  of  tailzie. 

George  Tod,  by  his  first  contract  of  marriage  with  Mary  Law,  obliges  himsf^  to 
first  take  the  securities  of  £1000  of  his  own  means,  and  the  ten  acres  of  land  he  got 
with  his  wife  Twmirie  dotisy  to  himself  and  his  wife  in  liferent  and  conjunct-fee,  andt» 
the  heirs  or  bairns  of  the  marriage  ;  which  failing,  the  said  £1000  and  ten  aeief  t* 
be  equally  divided  betwixt  the  man's  and  wife's  heirs.  There  is  one  daught^  ^ 
created  of  the  marriage,  called  Sophia ;  and  the  mother  being  dead,  the  father  c*o«i 
serve  the  said  daughter,  when  an  infant,  heir  in  special  to  her  mother  in  the  haU  d 
the  foresaid  sum  and  acres  ;  and  then  the  child  dying,  he  [4237]  enters  into  a  8ec<nii 
marriage,  and  by  the  contract  provides  the  whole  ten  acres  to  the  bairns  of  that  secoad 
marriage,  of  which  he  has  only  a  daughter  called  Agnes,  whom  he  also  serves  hcirii 
special  to  her  consanguinean  sister  ;  Sophia  and  the  father  dying  last  of  all,  a  dehsfc 
anent  the  succession  fell  out  between  the  heirs  of  the  husband,  viz.  his  daunts 
Agnes,  and  the  heirs  of  the  first  wife,  viz.  Isobel  and  Sophia  Laws  her  sisteis,  ^ 
took  out  brieves  for  serving  themselves  heirs  of  provision  to  their  sister's  daughta, 
qiioad  the  half  of  both  the  money  and  acres;  and  contended  their  sister  was  fiarcl 
that  half,  and  so  they  came  in  as  heirs  of  tailzie  and  provision  to  her ;  which  thef 
inforced  from  these  arguments :  Imo,  That  person  is  always  repute  fiar  on  wh€« 
heirs  the  last  termination  devolves,  as  here  it  does  on  the  wife  qtuHid  the  half.  Sdflr 
They  alleged,  homologation  on  the  father's  part  by  serving  his  first  daughter  heir  to 
her  mother,  and  then  the  second  heir  to  her  sister.  3tio,  They  founded  on  a  decrtt* 
that  it  was  res  judicata.  Answered,  That  rule  has  many  faUenticB ;  for  a  conjunct-fe 
tx)  a  wife,  though  the  last  termination  be  on  her  heirs,  does  not  make  her  fiar,  bnt  oolf 
liferenter  and  substitute  to  the  husband,  oh  eyninentiam  sexuSy  as  has  been  often  f6uz?d: 
Durie,  29th  Januarv  1639,  Graham,  No.  23,  p.  4226  ;  20th  Feb.  1667,  Cranston,  No.  84, 
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p.  4227 ;  12th  July  1671,  Gairns,  No.  26,  p.  4230.  And  as  to  the  homologations, 
his  mistake  could  never  give  his  wife  the  fee ;  and  the  services  were  only  to  debar 
her  heirs ;  and  the  decreet  was  opponed  to  the  res  jtudicatay  ubi  hoc  non  ogAatur  who 
was  the  fiar.  The  Lords  found,  in  the  conception  of  such  a  clause,  the  husband,  as 
dignior  persona,  was  fiar  of  the  whole ;  and  yet  that  the  first  wife's  heirs  came  in  as 
heirs  of  tailzie  and  provision,  not  to  her  (who  was  not  fiar),  but  to  the  husband,  and 
that  the  homologation  did  not  take  away  his  fee  ;  and  that  his  providing  the  same 
in  the  second  contract  of  marriage,  being  but  a  voluntary  deed  only,  could  not  evacuate, 
frustrate,  or  take  away  the  substitution  in  the  first  contract  in  favours  of  the  wife's 
heirs  quoad  the  half  ;  though  it  was  urged  by  some  of  the  Lords,  that  he  being  fiar, 
might  have  sold  the  acres,  and  spent  them,  and  his  creditors  could  have  afiected 
them  by  diligence  notwithstanding  of  the  substitution.  They  also  found  the  sub- 
stitution took  place,  albeit  there  was  a  child  of  the  first  marriage  served  heir,  and 
that  the  clause  quibus  deficientHms  or  whilk  failing,  was  to  be  understood,  quando- 
eunque  the  same  came  to  fail,  then  there  was  room  to  the  next  branch  of  the  substitutes, 
and  not  to  evanish  on  the  existence  of  an  heir  as  the  substitutions  in  the  Roman  law 
did.  See  Provisions  to  Hbies  and  Children. — Substitute  and  Conditional 
Institute. 

Reporter,  Fountainhall. 

Fd,  Die,  V.  1,  p.  299.    Fountainhally  v.  1,  p.  757. 


No.  31.     [4238]  James  Furdib,  Merchant  in  Edinburgh  v.  David  Ross,  Merchant 

there.    March  5,  1707. 

A  husband  was  obliged  to  provide  the  conquest  to  himself  and  his  wife  in  conjunct- 
fee  and  liferent,  and  to  the  children  to  be  procreated  betwixt  them  ;  whom  fail- 
ing, the  one  half  to  himself  and  his  heirs,  ice,  and  the  other  half  to  the  wife's 
heirs.  Sec.  There  being  no  children,  the  husband's  heir  was  ordained  to  procure 
himself  infeft  in  the  conquest,  and  to  dispone  the  half  with  warrandice  from  fact 
and  deed  to  the  wife's  assignee,  though  the  husband  was  fiar. 

It  being  provided  by  contract  of  marriage  betwixt  the  deceased  David  Toung, 
merchant  in  Edinburgh,  and  Katharine  Mitchell,  that  all  lands,  heritages,  annualrent, 
sums  of  money,  and  others  to  be  conquest  during  the  marriage,  shomd  accresce  and 
pertain  to  them  and  the  longest  Uver,  and  the  bairns  to  be  procreated  betwixt  them ; 
and  failing  these,  the  just  and  equal  half  should  pertain  to  the  said  David  Young, 
his  heirs,  executors,  and  assignees,  and  the  other  half  to  the  wife's  heirs,  executors, 
and  assignees ;  and  the  said  David  being  obliged  to  take  the  securities  of  the  foresaid 
conquest  in  the  terms  above  written,  Katharine  Mitchell,  after  her  husband's  decease, 
without  heirs  of  the  marriage,  obtained  a  decreet  before  the  BaiUes  of  Edinburgh 
V.  David  Ross,  merchant  there,  as  heir  to  the  said  David  Young,  decerning  him 
to  infeft  himself  in  the  lands  therein  mentioned,  and  to  dispone  the  equal  half,  with 
warrandice  from  fact  and  deed,  to  the  said  Katharine  Mitchell,  her  heirs  and  assi^ees, 
in  the  terms  of  her  contract  of  marriage.  This  decreet,  with  the  whole  clauses  m  the 
contract  in  her  favours,  being  disponed  by  her  in  the  80th  year  of  her  age,  to  James 
Furdie,  merchant  in  Edinburgh,  for  love  and  favour,  and,  as  was  alleged,  in  contem- 
plation of  marriage  ;  he  thereupon  charged  David  Ross  with  horning,  who  suspended 
upon  this  ground,  that  Katharine  Mitchell  by  the  conception  of  the  clause  of  conquest 
had  only  a  liferent  right,  and  the  husband  was  fiar  ;  seeing  the  provision,  that  failing 
children  of  the  marriage,  the  one  half  of  the  conquest  should  belong  to  the  husband's 
heirs,  and  the  other  to  the  wife's,  did  only  make  her  heirs  of  line,  heirs  of  provision 
to  the  husband  in  the  one  half  ;  January  29th,  1639,  Graham  corUra  Garden,  No.  23, 
p.  4226  ;  December  1st  and  21st,  1680,  Anderson  v.  Bruce,  No.  3,  p.  607  and  No.  27, 
p.  4232. 

Answered  for  the  charger;  The  husband  being 'fiar,  the  suspender  is  liable  as 
representing  him,  to  perform  his  obligement  in  favours  of  the  wife,  her  heirs  and 
assignees,  which  was  not  performed  by  himself.    For  had  the  husband,  in  the  terms 
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of  the  contract,  taken  the  rights  of  the  conquest «to  him  and  her  in  conjiinct-fee,| 
the  heirs  betwixt  them  ;  which  failing,  the  one  half  to  his  own  heirs,  and  the  (  ^ 
half  to  her's  ;  she  surviving  would  have  been  liferenter  of  the  whole,  and  a  i 
tional  substitute  fiar  in  the  half ;  in  which  half  she  and  her  heirs  might  be  i 
heirs  of  provision  to  the  husband  ;  but  since  the  rights  of  the  conquest  were  i 
taken  by  the  husband,  the  clause  in  the  contract,  in  favours  of  the  wife,  her  hebsi 
assignees,  remained  in  the  terms  of  a  personal  obligement,  which  the  suspender,] 
heir,  is  obliged  to  perform. 

The  Lords  found  the  letters  orderly  proceeded. 

Fd,  Die.  V.  1,  p.  300.     Forbes,  p.  13t  j 


No.  32.    [4240]  William  Fead,  Drover  v.  George  Maxwell  of  Dalswinton  i 

Others.     February  4,  1709. 

A  person  in  his  daughter's  contract  of  marriage  having  assigned  to  her  and  her  husb 
and  their  heirs  of  the  marriage,  whom  failing,  the  wife's  heirs  and  assignees,  i 
goods  and  gear  belonging  to  the  cedent  at  the  time  of  his  decease,  the  wife  y 
found  to  be  fiar. 

In  William  Fead's  contract  of  marriage  with  Helen  Watson,  daughter  to  J( 
Watson  in  Dalswinton,  John  Watson  obliged  himself  to  pay  to  William  Fead, 
heirs,  executors,  or  assignees,  900  merks  of  tocher  betwixt  and  a  certain  tenn ; 
further  constituted  the  said  future  spouses  and  the  heirs  of  the  marriage,  which  ' 
the  said  Helen,  her  heirs,  or  assignees,  his  assignees  to  all  goods  and  gear  bel 
to  him  the  time  of  his  decease.     After  the  death  of  John  and  Helen  Watsons, 
Fead  raised  a  process  against  John's  relict,  Dalswinton,  and  others  his  debtors,  til 
and  concluding  exhibition,  delivery  and  payment  of  all  John  Watson's  debts 
effects  in  their  hands. 

Alleged  for  the  defenders  ;  The  husband  could  claim  no  more  than  the  hferoi^' 
the  wife  being  fiar,  in  so  far  as  the  last  termination  is  in  favours  of  her  heirs  or  assignees, 
and  the  subject  came  by  her. 

Answered  for  the  pursuer ;  According  to  the  opinions  of  my  Lord  Stair,  IseA- 
lib.  3,  tit.  5,  Heirs,  p.  481,  and  Dirleton,  Doubts,  p.  68  and  69  and  184,  where  tk« 
are  diverse  degrees  of  substitution  of  heirs  of  diverse  persons,  and  a  wife  and  her  heat: 
in  the  last  place,  the  person  whose  heirs  are  provided  for  in  the  first  place,  is  irn^i^ 
stood  to  fiar,  and  those  in  secuTidis  tabulis,  in  a  remote  degree,  to  be  only  ban  d 
provision  failing  the  former. 

The  Lords  found  the  wife  to  be  fiar  ;  not  because  the  substitution  did  terminate 
upon  her  heirs,  but  because  it  was  in  favours  of  her  heirs  and  assignees,  and  none  W 
who  is  fiar  can  assign.  Fd,  Die.  v.  1,  p.  300.    Forbes,  p.  317. 


No.  33.  [4241]  James  Sinclair,  Writer  in  Edinburgh,  pursuer  t?.  Robert  Akdkssos, 
and  Others,  Creditors  of  the  deceased  James  Fraser,  defenders.  November  20, 
1771. 

Where  an  heritable  subject  was  destined  in  a  marriage  contract  to  the  husband  anl 
wife  in  conjunct-fee  and  liferent,  and  to  the  heirs  of  the  marriage,  whom  &itiB|. 
to  the  heirs  of  the  wife ;  the  fee  found  to  be  in  the  wife,  though  the  provision  w» 
not  gratuitous  but  reciprocal,  and  though  nothing  else  was  given  in  name  of  tocher. 

James  Fraser  having,  in  the  year  1705,  entered  into  a  marriage  with  Margaret 
Torry  the  pursuer's  grandmother,  a  contract  was  entered  into  by  the  parties;  in 
which  the  husband  became  bound  to  make  the  following  provisions  : 

1st,  To  secure  3000  merks  to  himself  and  spouse,  and  the  longest  liver  in  conjnnet- 


HOR.  4242.  ^lAR  535 

fee  and  liferent,  and  to  the  heirs  to  be  procreated ;  which  failing,  to  the  husband's 
other  heirs  and  assignees.  And  for  her  farther  security,  he  became  bound  to  infeft 
himself  and  her,  and  the  heirs  as  above  noticed,  in  certain  heritable  subjects,  valued 
at  1400  merks. 

2d,  He  obliged  himself  to  provide  the  one  half  of  the  conquest  to  himself  and 
spouse,  and  the  longest  liver  in  conjunct-fee  and  liferent,  and  to  the  heirs  to  be  pro- 
created ;  which  failing,  to  his  other  nearest  heirs ;  the  other  half  was  provided  to 
himself  and  the  heirs  of  the  marriage  ;  which  failing,  to  his  own  other  heirs. 

3d,  He  provided  her  to  one  third  of  the  plenishing  if  there  were  children  of  the 
marriage,  and  to  one  half  if  there  were  none. 

The  contract  contained  a  clause,  by  which  the  above  provisions,  "  together  with 
the  liferent  reserved  of  all  the  lands  underwritten  pertaining  to  the  said  Margaret 
Torry  herself,"  were  accepted  of  by  her,  "  in  full  contentation  and  satisfaction  of 
all  conjunct-fee,  terce,  executry,  Ac." 

Margaret  Torry  was  possessed  of  an  heritable  subject ;  and  she  accordingly  be- 
came bound  "  to  infeft  and  seise  the  said  James  Fraser  and  herself  therein,  the  longest 
Uver  of  them  two  in  conjunct-fee  and  Uferent,  and  the  heirs  whatsoever  of  their  body 
to  be  procreate  betwixt  them  ;  which  failing,  to  the  heirs  whatsoever  to  be  lawfully 
procreate  of  the  said  Margaret  Torry  her  body  in  any  other  marriage  ;  which  failing, 
to  the  children  lawfully  procreate  or  to  be  procreated  betwixt  Robert  Anderson  and 
Margaret  Smith  her  mother,  and  their  nearest  heirs  and  assignees  whatsoever,  herit- 
ably and  irredeemably."  The  contract  contained  a  procuratory  in  the  same  terms, 
and  thereafter  a  clause,  constituting  ''  the  said  James  Fraser  in  liferent,  her  assignee, 
to  the  mails  and  profits  immediately  after  her  decease,  in  case  he  survive  her,  and 
yearly  and  termly  during  his  hfetime."  And  she  farther  constituted  her  husband, 
and  the  heirs  to  be  procreated  betwixt  them,  her  eessioners  and  assignees,  to  all  goods, 
debts,  and  sums  of  money,  falling  to  her  through  the  decease  of  her  father. 

The  heritable  subject,  conveyed  by  this  contract,  having  been  attached  by  the 
husband's  creditors,  and  he  having  died,  the  pursuer,  as  in  the  right  of  Margaret 
Torry,  by  disposition  from  Margaret  Fraser  his  mother,  the  only  sur-[4242]-viving 
child  of  Margaret  Torry,  challenged  the  right  of  the  creditors  ;  so  that  the  question 
came  to  be.  Whether,  by  the  conception  of  the  contract  1705,  the  fee  of  the  subjects 
was  vested  in  the  husband  or  the  wife  ?     Upon  this  point. 

The  pursuer  pleaded ; 

Imo,  The  decision  of  the  question,  as  to  who  was  fiar  in  provisions  of  this  nature, 
depend^  upon  certain  legal  distinctions,  1st,  Whether  the  subject  flowed  from  the 
wife  or  her  friends  ?  2dly,  Whether  it  was  conveyed  to  the  husband  gratuitously, 
or  for  an  onerous  cause  ?  and  if  conveyed  onerously.  Whether  it  was  conveyed  nomine 
dotis  ?  3dly,  Whether  the  heirs,  first  called  in  the  substitution  after  the  heirs  of  the 
marriage,  were  the  husband's  or  the  wife's  ? 

When  the  present  case  was  judged  of,  according  to  these  rules,  the  conclusion  was 
obvious.  The  subject  flowed  from  the  wife  herself.  Though  it  had  not  been  given 
gratuitously,  it  had  not  been  given  nomine  dotis  ;  in  the  first  place,  as  it  was  heritage, 
where  the  presumption  did  not  hold  ;  2dly,  As  there  was  another  tocher  stipulated, 
viz.  the  moveable  succession,  to  which  she  had  right  by  her  father's  death  ;  and  as 
to  the  last  criterion,  not  only  were  her  heirs  called  immediately  after  the  heirs  of  the 
marriage,  but  a  series  of  her  heirs  and  friends  were  substituted  to  these,  and  the 
husband's  heirs  nowhere  called  at  all. 

A  number  of  authorities  were  referred  to.  18th  December  1611,  Lord  Kinnaird 
contra  Lord  Pitfoddles,  No.  18,  p.  4220.  Stair,  b.  3,  t,  5,  §  51.  Stair,  12th  July 
1671,  Gaims  contra  Sandilands,  No.  26,  p.  4230.  July  1720,  Creditors  of  Elliot,  No. 
36,  p.  4244.  Angus  contra  Ninian,  No.  36,  p.  4244.  24th  July  1612,  Ramsay  contra 
Maxwell,  No.  22,  p.  4226.  Stair,  20th  February  1667,  Cranston  contra  WiUdson, 
No.  24,  p.  4227.  Forbes,  21st  November  1705,  Creditors  of  Eamslaw  cotUra  Douglas, 
No.  21,  p.  4223.  4th  February  1709,  Fead  contra  Maxwell,  No.  32,  p.  4240.  June 
1727,  Edgar  contra  Edgar,  No.  8,  p.  4202. 

2do,  Independent  of  the  conclusive  inference  to  be  drawn  from  the  legal  distinc- 
tions noticed,  the  after  clauses  of  the  deed  were  suflBciently  explanatory,  as  to  whom 
the  fee  was  vested  in.  In  the  provision  made  by  the  husband,  the  destination  was 
to  his  heirs  and  assignees  whatsoever  ;  while,  in  the  provision  by  the  wife,  it  was  to 
her  heirs,  &c. ;  a  difference  of  termination,  which  evidently  indicated  that  the  parties 
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meant  to  distinguisli  betwixt  the  effects  of  the  two.     The  terms  of  the 
to  the  mails  and  duties,  which  were  conveyed  to  the  husband  in  liferent,  ^ 
termly  daring  his  lifetime,  were,  in  like  manner,  perfectly  decisive  of  the  m< 
the  parties. 

Robert  Anderson,  and  the  other  creditors,  answered  ; 

Imo,  It  was  generally  understood,  that  clauses  of  conjunct-fee  and  lifei 
husband  and  wife,  vested  the  fee  in  the  husband  as  the  dignior  persona, 
[4243]  there  was  a  restriction  of  the  husband's  right ;  which  was  done  by  expi 
to  be  for  his  liferent  uBe  allenarly.     Though  this  general  rule  had,  in  some  cases, 
departed  from,  where  the  settlement  was  gratuitous,  and  where  the  subject 
flowed  from  the  wife,  or  was  made  to  terminate  on  her  heirs ;   yet,  when  the 
ment  was  executed  for  an  onerous  cause,  as  in  view  of  reciprocal  proviBions 
husband,  or  where  it  was  given  as  a  tocher,  whether  expressly  said  to  be  so  < 
the  same  rule,  in  favour  of  the  husband  as  fiar,  was  observed. 

In  the  present  instance,  there  was  no  restriction  of  the  husband's  right, 
settlement  was  not  gratuitous,  the  reciprocal  provisions  by  the  husband  being 
adequate.    The  wife  had  no  other  tocher  than  this  subject ;  nor  was  any  thing 
mentioned  upon  her  part  in  the  contract  of  marriage.    The  intention  of  parties 
also  evident  from  the  contract :   it  was  provided,  that  the  liferent  provision,  * 
gether  with  the  liferent  reserved  of  the  lands  under  written,  pertaining  to  the 
Margaret  Torry,"  were  accepted  of  "  in  full  satisfaction  of  all  other  conjunct 
terce,  &c.  "  ;  which  shewed  that  the  interest  received  by  the  wife  was  only  a  "  " 
and  that  the  conjunct-fee  in  the  settlement  imported  no  more. 

The  following  authorities  are  referred  to.    Stair,  227,  502.    Bankton,  ▼.  2, 
29th  January  1639,  Graham  contra  Park,  No.  23,  p.  4226.    July  1720,  Elliot, 
35,  p.  4244.    Stair,  12th  July  1671,  Gairns  contra  Sandilands,  No.  26,  p.  4230.    FacJ 
Col.  30th  July  1766,  Watson  contra  Johnston,  Div.  3,  A.  t. 

2do,  It  would  be  contrary  to  the  rules  of  sound  construction  to  interpret  the  dftiaij 
assigning  the  mails  and  duties,  in  contradiction  to  every  other  clause  in  the  deed; 
and  if  it  had  been  the  intention  of  parties  to  restrict  the  husband's  interest,  it  wovli' 
have  been  done  in  the  dispositive  clause,  which  was  the  proper  place. 

November  20,  1771. — The  Court  was  unanimous  that  the  fee,  in  this  case,  ¥U 
vested  in  the  wife ;  it  was  therefore  found,  '^  That  the  subject  belonged  to  Junei 
Sinclair  ;  and  it  was  ordained  to  be  struck  out  of  the  sale  accordingly." 

Lord    Ordinary, .—For    Sinclair,    Jo.    Scott. — For    Anderson,    &c.,    Cosmo 

Gordon. — Clerk,  Pringlb. 

R.  H.  Fac,  Cd.  No.  109,  p.  328. 


No.  34.    [4244]  Earl  of  Dumfbrmline  v.  Earl  of  Callendar.    June  27,  1676. 

In  a  contract  of  marriage,  the  husband  obliged  himself  to  take  the  conquest  t9 
himself  and  wife  in  conjunct-fee  and  Uferent,  with  an  express  power  to  the  wife  to 
dispone  at  her  pleasure  upon  the  half  thereof.  In  this  case  the  wife  was  found  to  be 
fiar  of  the  half  of  the  conquest ;  which  was  inferred  not  only  from  this  power  of  (fr 
posal,  but  also  because  she  had  an  opulent  fortune  of  more  value  than  her  husbaod'i 

Fol.  Die.  V.  1,  p.  300. 


No.  48.  [4256]  Veitch  v,  Robertson.    July  9,  1630. 

A  husband  disponed  to  his  second  wife  an  annualrent  out  of  his  lands,  and  to  tka 
children  oi  that  marriage  in  fee.  He  afterwards  sold  the  lands,  and  a  son  of  tbt 
marriage,  as  fiar,  competing  with  the  purchaser,  the  Lords  found  the  sale  effectmL 

An  husband  giving  inf eftment  to  his  second  wife  in  Uferent,  and  to  the  heirs  to  be 
begotten  of  that  marriage,  of  an  annualrent  out  of  his  lands,  which  lands  the  hosbtDJ 
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thereafter  disponed,  divers  years  after  the  procreation  of  a  son  in  that  marriage,  and 
which  son  of  the  said  second  marriage  being  served  heir  of  that  marriage,  and  inf eft  in 
that  annualrent,  dispones  the  same  to  another,  who  pursues  poinding  of  the  ground 
therefor  against  the  heritor  of  the  land,  who  had  acquired  the  right  from  the  father, 
as  said  is,  after  the  said  sasine  of  the  annualrent,  and  whereby  he  alleged,  that  the 
pursuer  nor  his  author,  as  being  the  heir  of  that  marriage,  had  no  right  to  the  said 
annualrent,  the  father  remaining  still  iiar,  who  disponed  the  land,  and  which  disposi- 
tion absorbed  the  said  annualrent ;  and  the  pursuer  answering.  That  after  there  was 
sasine  given  to  the  wife  in  liferent,  and  to  the  heirs  of  that  marriage  in  fee,  of  the 
annualrent  libelled,  the  bairns  of  that  marriage  became  fiars  thereof,  how  soon  they 
were  bom  ;  so  that  thereafter,  albeit  the  father  remained  £ar  of  the  heritable  right 
of  the  lands,  yet  his  right  was  afiected  with  the  burden  of  that  annualrent,  so  that  the 
father  could  never  thereafter  valiably  dispone  the  heritable  right  of  the  lands,  but 
with  the  burden  foresaid,  and  wherewith  the  said  disposition  behoved  to  remain 
affected,  even  as  if  his  eldest  son  of  the  iSrst  marriage,  who  was  imiversal  heir,  if  the 
said  disposition  had  not  been  made  by  the  father,  as  said  is,  would  have  succeeded  to 
the  right  of  the  lands,  but  ever  with  the  said  burden ;  even  so  must  the  said  disposition 
be  affected  therewith. — The  Lords  found  the  disposition  made  by  the  father  sufficient 
to  exclude  this  pursuit,  and  that  the  fee  of  the  said  annualrent  subsisted  in  the  father's 
person,  notwithstanding  of  the  sasine  given  to  the  wife,  and  heirs  of  that  marriage, 
and  consequently  that  the  father's  disposition  of  the  land  was  not  affected  with  the 
burden  thereof ;  so  that  albeit  the  heir  might  have  been  compelled  to  warrant  that 
annualrent  personally  as  heir,  yet  it  was  not  alike  in  a  singular  successor  to  affect  the 
ground  against  him. 

Act.  Stuart. — Alt.  Advocatus  &  Taylor. — Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  302.    Durie,  p.  528. 


No.  51.  [4258]  Thomsons  v,  Lawsons.    February  4,  1681. 

A  father  disponed  his  lands  to  his  son  and  spouse  in  liferent,  and  to  the  heirs  of  that 
marriage,  whom  failing,  ■  to  certain  persons  named,  reserving  his  own  liferent. 
The  son  was  found  fiar. 

XJmquhile  Robert  Masterton  did  dispone  some  tenements  in  Edinburgh  to  James 
Masterton  his  son  and  his  spouse,  and  longest  liver  of  them  two  in  liferent,  and  to  the 
heirs  of  that  marriage,  which  failing  to  Alison,  Jean,  and  Margaret  Thomsons,  his  oyes 
by  his  daughter,  "  reserving  his  own  liferent,"  whereupon  sasine  was  taken  both  for 
Masterton  and  his  spouse,  and  for  the  three  Thomsons  who  pursued  the  tenants  for 
mails  and  duties.  Compearance  is  made  for  Janet  Lawson,  who  had  right  to  a  life- 
rent of  the  tenements  from  Thomson,  who  had  right  from  these  Thomsons,  who  had 
right  from  James  Masterton,  and  alleged  preference,  because  by  the  foresaid  disposition, 
James  Masterton  was  fiar,  and  the  Thomsons  are  but  heirs  of  provision  substituted, 
"  faiUng  James's  heirs  of  that  marriage,"  and  therefore  their  infeftment  was  unwarrant- 
able, but  they  ought  to  have  been  "  retoured  heirs  of  provision  to  James  Masterton," 
and  whatever  their  sasine  may  operate,  as  to  the  superior  who  received  them,  yet  it 
cannot  alter  the  fee  ;  for,  if  James  Masterton  had  had  heirs  of  that  marriage,  they 
would  have  excluded  the  Thomsons,  and  behoved  to  have  entered  heirs  to  James,  for 
Robert  was  denuded,  and  could  not  be  fiar,  and  his  disposition  does  expressly  reserve 
his  liferent ;  and  the  Lords  have  found,  in  the  case  of  the  Children  of  Moor,  No.  45, 
p.  4252,  who  upon  a  substituti<Hi  like  this  were  infeft,  "  that  they  were  but  heirs 
substituted,  and  that  their  father  might  dispone  at  his  pleasure."  It  was  answered, 
That  if  the  disposition  had  been  to  James  Masterton  and  his  spouse  in  conjunct-fee, 
the  husband  behoved  to  be  fiar ;  but  here  it  is  only  to  them  in  liferent,  which  can 
import  no  fee,  and  though  it  could,  yet  Thomson  being  lawful  administrator  to  his 
children,  could  not  warrantably  take  a  right  from  Masterton  to  exclude  his  children. 
It  was  replied.  That  in  the  common  style  of  ordinary  notaries,  conjunct-fee  and  life- 
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reat,  are  equiparat  terms,  unless  it  bear  ''  liferent ''  allenarly ;  bat  the 
being  to  James  and  his  wife,  and  the  heirs  between  them,  dotii  necessacily 
that  they  were  in  conjunct-fee,  and  the  husband  fiar,  for  their  children  could 
heirs  to  naked  liferenters ;  and,  seeing  James  was  fiar,  his  heirs  of  tailzie 
quarrel  his  deed,  not  being  upon  a  mutual  contract,  and  it  was  his  deed  in 
and  not  Thomson,  the  father's,  that  made  the  right,  which  coming  to  Ija 
wife,  a  singular  successor  ex  causa  matrifnonii,  the  same  is  valid  and  preferable. 

The  Lords  found,  by  the  conception  of  the  disposition.  That  James 
was  fiar,  and  therefore  preferred  the  liferenter  deriving  right  from  him. 

Fd.  Die.  V.  1,  p.  302.    Stair,  v.  2,  p.  I 


No.  52.      [4259]  Creditors  of  Patbrson  and  Anderson  v.  Douglasses. 

November  21, 1705. 

The  dispositive  clause  by  an  heiress  in  her  contract  of  marriage,  in  favour  of  I 
husband  in  liferent,  and  the  heirs  of  the  marriage  in  fee ;  which  failing,  to  his  h"' 
assignees,  reserving  her  liferent,  was  found  to  make  the  husband  fiar  ;  the  oblig 
to  infeft,  and  the  procuratory  of  resignation  being  to  him  and  her  in  conjunct-fee  i 
liferent,  and  to  the  heirs  of  the  marriage  in  fee,  which  failing,  to  his  own  heiis  t 
assignees  ;  and  the  assignation  to  the  writs  with  the  obligement  of  warrandice,  ^ 
conceived  in  favours  of  him,  his  heirs  or  assignees. 

Fd,  Die.  V.  1,  p.  302.     Forbes.     DalrymfU.  I 


No.  53.     George  Fraser,  Brewer  in  the  Canongate  v.  Anna  Brown,  Relict  of  Jo 
Gordon,  Brewer  in  Edinburgh,  and  her  Children.    March  27,  1707. 

An  heiress,  in  her  contract  of  marriage,  disponed  to  her  husband  in  liferent,  aod  1 
their  heirs,  whom  failing,  his  heirs  or  assignees.  •  The  husband  found  to  be  i 
naked  liferenter.    See  Synopsis. 

Anna  Brown,  in  her  contract  of  marriage  with  John  Gordon,  brewer  in  Edinba 
celebrated  after  the  birth  of  their  second  son,  disponed  some  lands,  whereof  she  ^ 
heiress,  to  her  husband  in  liferent,  and  to  the  heirs  procreated  or  to  be  procreated  i 
the  marriage,  which  failing,  to  the  husband,  his  heirs  or  assignees  in  fee,  heritably  t 
irredeemably,  reserving  her  own  liferent :  Which  contract  contains  an  obligement  1 
infeft,  either  by  resignation  or  confirmation,  as  best  should  please  her  and  her  si' 
husband,  and  their  foresaids  ;  and  a  precept  for  giving  heritable  sasine  to  him  or  1 
attorney ;  and  gives,  in  the  assignation  to  the  writs,  fuU  power  to  him  and  his  f  o 
'*  according  to  the  destination  of  liferent  and  fee  above  specified,  with  the  reservati 
of  her  liferent  above  mentioned  "  to  intromit  with,  uplift,  &c.,  and  mentions  the  y 
and  rights  of  the  lands  to  be  deUvered  to  the  husband  to  be  kept  and  used  by  him  i 
the  use  and  behoof  above-mentioned.    The  said  Anna  Brown  suspecting  her 
interest  not  well  enough  secured  by  the  contract,  took  from  her  husband  a  \ 
bond  of  the  same  date,  whereby  he  obliged  himself,  failing  heirs  of  the  marriage,  t 
denude  in  favours  of  her,  her  heirs  or  assignees.    George  Fraser,  brewer  in  the  C 
gate,  a  creditor  of  the  said  John  Gordon,  having  after  his  decease  obtained  an  i 
cation  against  Francis  Gordon  the  defunct's  son,  upon  a  cognitionis  causa,  a 
renunciation  to  enter  heir,  and  pursued  a  mails  and  duties  against  the  tenants ; 
pearance  was  made  for  the  said  Anna  Brown  and  the  said  Francis  Gordon  her  son,  i 
alleged  that  the  rents  in  question  belonged  to  them  in  liferent  and  fee  respective^,  bfl 
virtue  of  the  contract  of  marriage  aforesaid,  and  so  could  not  be  [4260]  carried  br| 
the  pursuer's  adjudication  for  the  debt  of  the  defunct,  who  was  but  a  simple  liferenteL 

Replied  for  the  pursuer ;  John  Gordon,  the  husband,  was  clearly  fiar  by  the  coi- 1 


M0S.  4261.  FIAR  539 

ception  of  the  contract,  in  so  far  as,  Imo,  He  is  always  named  first  as  the  persona 
nMlior ;  and  even  wheie  lands  were  disponed  by  a  woman  to  her  and  her  husband  in 
conjunct-fee  and  liferent,  and  the  heirs  procreated  betwixt  them,  the  man  was  imder- 
stood  to  be  fiar,  in  the  case  betwixt  Sir  John  Kennedy  and  Kennedy  of  Girvenmains.* 
2do,  John  Gordon's  heirs  are  mentioned  in  the  last  place ;  and,  by  the  current  of 
decisions,  in  dubio,  they  are  thought  to  be  the  fiars  quorum  hceredibus  maxime  pros- 
piciiur»  3tio,  Seeing  the  fee  could  not  be  in  pendente,  it  behoved  to  belong  either  to  the 
husband  or  to  the  wife  ;  now,  it  could  not  belong  to  her,  who,  in  all  the  parts  of  the 
contract,  reserved  nothing  but  her  liferent ;  nor  could  it  be  in  the  person  of  the  heirs 
of  the  marriage,  who  woiUd  not  have  right  without  a  service  ;  therefore  it  was  in  the 
husband  allenarly.  4to,  In  the  precept  of  sasine,  the  wife  orders  her  baillie  to  give 
heritable  sasine  to  her  husband,  without  any  mention  of  liferent  or  heirs.  5to,  The 
separate  bond  manifestly  implies  that  the  husband  was  fiar,  in  so  far  as  the  wife  takes 
him  obliged  to  denude  and  renounce  in  the  event  of  no  children  of  the  marriage. 

Duplied  for  the  defender  ;  Imo,  The  presumption  lies  for  the  husband  qtm  persona 
nobilior  in  casu  dubio ;  but  here  there  is  no  manner  of  dubiety,  the  subject  disponed 
being  the  wife's  heritage,  and  there  being  a  son  of  the  marriage  extant  at  the  time  ; 
and,  in  all  the  material  clauses,  the  husband's  right  being  expressed  as  a  liferent 
contradistinct  to  a  fee.  2do,  Albeit  the  substitution  terminates  in  the  husband's 
heirs,  he  must  not  be  presumed  fiar  ;  because,  his  heirs  are  substituted  to  the  heirs  of 
the  marriage  ;  and,  in  the  bond  apart  of  the  same  date,  which  is  pars  contractus,  as 
being  pactum  ex  incotUinenti  adjectum,  the  last  termination  in  favours  of  the  husband's 
heirs  is  changed  in  favours  of  the  wife's  heirs,  dtio.  As  the  wife  reserves  only  her  own 
liferent,  so  she  conveys  nothing  to  her  husband  but  the  liferent ;  therefore,  it  is  plain, 
the  fee  could  not  be  in  his  person,  but  behoved  to  remain  with  the  wife,  who  was  frank 
tenementar  and  fiduciary  as  to  the  fee,  for  the  behoof  of  the  children  of  the  marriage. 
4to,  The  precept  of  sasine  must  be  interpreted  from  the  body  of  the  contract,  and  the 
inserting  of  the  word  "  heritable  "  ascnbed  to  the  error  or  ignorance  of  the  writer, 
who  also  discovered  egregious  ignorance  in  misplacing  the  wonk  '*  in  fee  "  in  the  other 
material  clauses.  5to,  Suppose  the  wife  errore  juris  had  believed,  by  her  taking  the 
separate  bond,  that  the  husband  had  power  to  dispone  and  renounce  when  he  had  not, 
could  that  have  prejudiced  her  ? 

The  Lords  f oimd.  That  John  Gordon  was  a  naked  Uferenter  by  the  quality  of  the 
disposition  in  the  contract  of  marriage,  and  preferred  his  relict  and  children  to  his 
creditors. 

Fd.  Z>ic.  V.  1,  p.  302.    Forbes,  p.  162. 


No.  54.    [4261]  Creditors  of  Lieutenant  Robert  Prinole  v,  John  Erskine  of  Bal- 

goronie.    June  2, 1714. 

A  bond  was  granted  to  a  husband  and  wife  in  conjunct-fee  and  liferent,  for  their 
liferent  use  allenarly,  and  to  the  heirs  of  their  marriage  in  fee  ;  whom  failing,  to 
the  longest  liver  of  the  spouses,  their  heirs  or  assignees,  with  this  condition,  that 
it  should  not  be  in  the  power  of  either  of  them  to  uphft  or  assign  the  principal 
sum,  without  the  consent  of  trustees  named  in  the  bond.  The  Lords  found  the 
husband  was  not  fiar,  and  that  it  was  not  afEectable  by  his  creditors. 

John  Erskine  of  Balgoronie,  by  his  bond,  dated  April  18,  1710,  panted  him  to  be 
justly  addebted  to  Margaret  Erskine,  his  sister-german,  and  Lieutenant  Robert 
Pringle,  the  sum  of  4000  merks  principal,  which,  with  annualrent  to  the  term  of 
payment,  he  bound  and  obliged  him, his  heirs,  &c.,to  them  and  longest  liver  of  them  two 
m  conjunct-fee  and  Uferent,  for  their  liferent  use  allenarly,  and  to  the  heirs  and  bairns 
procreated  and  to  be  procreated  betwixt  them  in  fee  ;  which  failing,  to  the  longest 
liver  of  the  said  Margaret  Erskine  and  Lieutenant  Robert  Frin^le,  their  heirs  and 
assignees  whatsoever,  at  Candlemas  1711  years,  with  this  condition,  that  it  should 
not  be  lawful  for  them,  or  in  their  power,  or  in  the  power  of  either  of  them,  to  uplift 

♦  See  General  List  of  Names. 
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or  assign  the  foresaid  principal  sum,  or  any  part  thereof,  without  the  speciid 
and  consent  of  two  persons  named  in  the  bond.    Lieutenant  Priiij^e's 
arrested  the  money  m  Balgoronie's  hand,  and  pursued  a  furthcoming  t 
belonging  to  their  debtor,  upon  this  ground,  that  he  was  fiar ;  because,  there 
no  bairns  of  the  marriage,  and  the  money  failing  them  provided  to  the  wiie 
husband,  their  heirs  and  assignees,  the  heirs  of  the  husband  as  dignior  ; 
understood  and  he  is  fiar  prcBrogativa  seoBus,  and  the  wife  is  only  liferenter, 
contrary  be  expressly  provided  in  favour  of  the  wife ;  which  rule  of  int« 
ought  rather  to  hold  in  this  case,  where,  by  a  provision  in  the  bond,  the 
is  debarred  from  disposing  of  the  fee,  seeing  that  clause  had  been  superfluous 
husband  had  no  such  power. 

Answered  for  the  defender  ;  Tho'  conjunct-fees  to  husband  and  wife  do 
resolve  but  in  a  liferent  to  the  wife,  and  make  the  husband  fiar,  that  rule  so 
exception,  that  where  the  right  was  originally  the  wife's,  she  is  understood  to 
the  property  in  her  own  person,  unless  the  contrary  appear  from  the  tenor  o\ 
itself ;  for  albeit,  in  dubw,  law  regards  the  husband  as  the  dignwr  versama 
other  circumstances  appear  to  influence  the  decision  ;  that  cannot  bold  in  tiiis 
where  the  wife  is  understood  to  prefer  herself,  seeing  nemo  prw^umitur  donan 
besides,  she  is  first  named  in  all  the  clauses  of  the  bond.     Nor  can  any  '" 
contrary  be  inferred  from  the  clause  restraining  the  husband's  power  of 
if  that  were  unnecessary  if  he  were  not  fiar ;  because,  Imo,  Any  such  ai 
expressly  obviated  and  taken  off  by  the  tenor  of  the  writ  itself,  declaring, 
money  is  payable  "  for  their  liferent  use  allenarly."    2do,  That  clause  was  w 
though  the  husband  was  not  fiar,  because,  jure  marUi  he  had  the 
which  is  thereby  taken  away. 

Replied  for  the  pursuers  ;  Imo,  It  imports  not  that  the  money  came  by 
for  that  was  not  found  to  make  her  fiar,  12th  July  1671,  Gairns  contra  [42G2]  ~ 
No.  26,  p.  4230.    Nor  doth  it  alter  the  case,  that  she  is  first  named  in  aU  the 
of  the  bond,  as  was  decided,  23d  July  1713,  Edgar  contra  Sinclair,  No.  7,  f 
2do,  However  the  money  might  originally  have  belonged  to  the  wife,  yet  it  is 
to  have  been  a  moveable  sum,  the  same  being  lent  out  upon  security  d 
marriage,  and  so  belonged  to  the  husband  jure  mariti,  conform  to  the  practiqiie, 
January  1681,  Countess  of  Weems  contra  L.  May  and  M'Kenzie,  voce  Surrooatcil 

Duplied  for  the  defender  ;  Imo,  The  decisions  cited  do  not  come  up  to  the 
case  ;  for,  in  that  betwixt  Gairns  and  Sandilands,  the  conveyance  being  in  a 
of  marriage,  where  no  other  tocher  was  provided,  it  may  be  understood  as 
nomine  dotis,  which  is  onerous  ad  sustinenda  onera  matrimonii ;  and  therefore, 
was  justly  adjudged  to  belong  to  the  husband,  who  is  naturally  obliged  to  pi 
for  his  family ;  whereas,  in  the  present  case,  the  sum  in  bond  remained  in  propertj 
the  wife,  or  was  a  donation  from  the  brother  suo  modo.  As  to  the  other  pi 
betwixt  Edgar  and  Sinclair,  the  donation  there  seems  not  to  have  been  purely^ 
in  the  granter,  seeing  the  bond  bears,  not  only  "  for  love  and  favour,"  but  alio 
other  onerous  causes."  Besides,  that  there  it  doth  not  appear,  as  in  the  p 
case,  that  the  granter  expressly  designed  to  exclude  the  husoand  from  the  fee. 
If  the  money  did  originally  belong  to  the  wife,  and  was  secured  to  her  by  bond  b 
annualrent,  the  upUfting  and  re-employing  in  these  terms,  would  not  make 
to  the  husband  as  moveable,  2l8t  February  1679,  Cockbum  contra  Bum,  voce  Hc8M<!j 
AND  Wipe  ;  so  that  no  argument  can  be  drawn  from  the  case  of  the  Countess  of  ^'«*.| 
contra  L.  May  and  M'Eenzie,  unless  the  pursuers  can  instruct,  that  if  the  mon^r«] 
originally  belong  to  the  wife,  it  was  not  secured  by  a  bond  bearing  annualrent,  »«■  j 
is  not  probable,  the  sum  being  considerable.  .       ! 

The  Lords  found,  that  the  fee  of  the  principal  sum  contained  in  that  bond,  did^j 
belong  to  the  Lieutenant,  the  common  debtor,  and  therefore  cannot  be  affected  by*  | 
debtors.  I'oi.  IWc.  v.  1,  p.  303.    Forbes,  U&.^^^   \ 
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No.  55.    The  Creditors  of  Robert  Frog  i?.  His  Children.    November  25,  1735. 

A  disposition  to  one  in  liferent,  and  the  heirs  of  his  body  ruiscituri  in  fee,  found  to 
resolve  into  a  right  of  fee  in  the  father,  who  was  therefore  found  entitled  to  sell  the 
subjects  for  payment  of  his  debts. 

The  deceased  Bethia  Dundas  did,  for  the  love  and  affection  she  bore  to  Robert 
and  James  Frogs  her  lawful  oyes,  sons  to  the  deceased  James  Frog  her  eldest  son, 
and  the  other  persons  after  named,  '^  Dispone  certain  houses  belonging  to  her  in 
Edinburgh  in  favours  of  the  said  Robert  Frog,  her  eldest  oye  in  liferent,  and  to  the 
heirs  lawfully  to  be  procreated  of  his  body,  in  fee ;  and,  failing  of  him  by  decease 
without  heirs  of  his  body;  to  the  said  James  Frog,  [42iB3]  her  other  oye,  also  in  liferent, 
and  to  the  heirs  lawfully  to  be  procreated  of  his  body,  in  fee ;  and,  failing  both  her 
said  oyes  without  heirs  of  their  bodies,  to  John  Frog  merchant  in  Pensylvania,  her 
second  son,  in  liferent,  and  the  heirs  of  his  body  in  fee ;  which  failing,  to  Elizabeth 
Frog,  her  daughter,  in  liferent,  aQd  the  heirs  of  her  body  in  fee  ;  which  all  failing,  to 
her  own  nearest  lawful  heirs  whatsoever." 

In  virtue  of  this  deed,  Robert  Frog,  who,  at  the  date  thereof,  was  about  nine  years 
of  age,  was  infeft ;  and  having  thereafter  contracted  several  debts,  in  order  to  pay 
his  creditors,  he  entered  into  a  minute  of  sale  as  to  part  of  the  subjects  contained  in 
the  disposition ;  however,  before  executing  thereof  it  was  objected.  That  the  above 
settlement  only  conveyed  a  right  of  liferent  to  him,  and  therefore  he  had  no  power  to 
sell,  the  fee  being  disponed  '^  to  the  heirs  lawfully  to  be  procreated  of  his  body  "  ; 
and,  it  having  been  agreed  of  consent  that  the  same  should  be  discussed,  it  was  urged 
for  the  Creditors  of  Robert  Frog,  That,  wherever  a  right  is  granted  to  a  father  in  life- 
rent, and  to  the  heirs  of  his  body  nascUuri  in  fee,  the  father  is  always  understood  to 
be  fiar,  if  no  other  restriction  is  expressed,  and  his  children  are  only  deemed  heirs  of 
provision.  To  illustrate  which,  it  was  observed,  that  it  is  a  principle  of  law,  that  a  fee 
cannot  be  in  pendente,  but  must  be  settled  upon  some  person  existing  at  the  time 
of  the  disposition ;  the  reason  of  which  maxim  is,  that  it  would  be  inconsistent  with 
common  sense  to  suppose  a  property  without  a  proprietor ;  and,  if  the  contrary 
doctrine  took  place,  many  absurdities  would  follow.  Thus,  if  the  dominium  directum 
were  allowed  to  be  pendent,  the  vassal  could  not  be  entered;  if  the  dominiun 
utile,  the  superior  comd  not  have  a  vassal ;  if  the  former  proprietor  had  contracted 
debt,  his  creditors  could  not  afEect  it,  because  there  was  no  person  from  whom  it 
could  be  adjudged ;  besides  several  others  that  might  be  mentioned.  And,  as  this 
maxim  has  been  considered  as  a  fixed  principle  in  law,  it  has  followed,  that  parents, 
taking  rights  to  themselves,  or  others  settling  them  upon  them  with  substitutions  to 
their  children  nascituri,  have  promiscuously  made  use  of  the  words  '^  fee,  conjunct  fee, 
or  liferent "  ;  because  both  these,  when  applied  to  the  parents,  behoved  to  have  the 
same  effect ;  for,  as  the  children  nascUuri  could  not  possibly  be  vested  in  the  fee  when 
they  were  not  in  being,  the  liferent  provided  to  the  parent  is  understood  to  be  an 
uetu  fruotus  causalis  resolving  into  a  real  fee,  as  the  children  were  capable  of  no  other 
right  but  a  succession  to  the  fee  after  the  father's  decease ;  and,  though  nominally 
designed  fiars,  from  the  nature  of  the  thing,  it  could  import  no  more  but  a  provision 
of  succession.  And  in  this  manner  have  all  our  lawyers  constructed  such  settlements. 
Thus,  Lord  Stair,  Tit.  Inpbftment,  says,  "  infeftments  taken  to  parents,  and,  after 
their  decease,  to  such  children  and  other  persons  named,  the  parent  is  understood  to 
be  fiar,  and  not  liferenter,  and  the  children  and  others  to  be  heirs-substitute."  Sir 
George  M'Eenzie,  p.  172,  likewise  observes.  That,  if  a  father  dispones  to  children  to 
be  procreated,  this  will  be  considered  only  as  a  [4264]  destination,  and  will  not  hinder 
the  father  to  make  posterior  rights,  or  posterior  creditors  to  affect  by  diligence  what  is 
so  disponed.  And  Dirleton,  Tit.  Fee  quest.  1,  asks,  ''  Where  is  the  fee  of  a  sum 
provided  to  husband  and  wife  in  lifei^ent,  and  to  the  bairns  in  fee  ?  "  Shewing  plainly, 
by  the  method  he  there  proposes  to  secure  the  children,  that  it  is  his  opinion,  that,  in 
the  case  stated,  the  fee  is  in  the  father ;  besides,  this  interpretation  has  been  ratified 
by  a  variety  of  decisions.  See  9th  July  1630,  Veitch,  No.  48,  p.  4256  ;  10th  February 
1672,  Wemyss,  No.  50,  p.  4257  ;  4th  February  1681,  Thomson,  No.  51,  p.  4258.  It 
is  no  wonder,  therefore,  after  so  many  authorities,  that  the  lieges  have  trusted  to 
settlements  expressed  in  that  manner ;  and,  that  such  clauses  have  been  generally  so 
understood,  is  evident  by  the  excerpts  produced  from  the  records  of  Chancery ;  whereby 
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it  appears,  fiom  a  variety  of  instances,  that  children  have  been  served  heiis  of  provU 
to  their  parents  who  were  only  infeft  in  liferent,  and  their  heirs  to  be  procremtol 
their  body  in  fee. 

In  the  next  place,  when  the  special  circumstances  that  attend  this  caae  are  tf 
sidered,  it  is  by  no  means  probable  the  granter  designed  to  restrict  her  erandsoBsi 
the  other  children  named  to  be  liferenters,  for  the  love  of  whom  it  is  said  the  deedl 
made,  and  that  she  intended  to  give  the  fee  to  their  children  who  were  ti&en.  qoIn 
2dly,  She  dispones  to  them  very  near  in  the  order  they  would  have  succeeded  tohm 
law ;  which  therefore  ought  to  be  more  extensively  interpreted  in  favouxB  of  i 
heirs  at  law.  3dly,  If  she  had  intended  to  have  given  them  a  bare  liferent,  sbe  ml 
have  added  the  word  '*  allenarly  "  ;  without  which,  in  such  settlements,  it  importH 
luus  fructus  causalis.  Besides,  several  absurd  consequences  would  follow  §M 
supposing  the  fee  to  be  lodged  any  where  else  than  in  the  person  of  Robert  Frog*' 
make  out  which,  the  case  was  put,  that  he  had  died  leaving  issue  of  his  body,  who  I 
established  the  fee  in  their  person  ;  and  that,  thereafter,  they  had  failed,  wliereby  1 
substitution  in  favours  of  James  in  liferent  and  his  issue  in  fee,  came  to  take  pli 
how  could  James  make  up  a  title  to  the  Hferent  ?  It  is  unknown,  in  law,  dvi 
liferenter  should  serve  heir  to  a  fiar  ;  and  yet,  it  is  believed,  he  could  not  come  li 
otherwise.  2dly,  Suppose  none  of  the  substitutes  had  children,  and  that  tke  diafm 
had  left  creditors  who  wanted  to  afEect  her  lands,  they  behoved  to  have  adjvdp 
not  from  Robert  or  the  other  substitutes,  if  they  were  liferenters,  but  from  tkedl 
poner's  remoter  heirs  at  law ;  nay,  even  the  creditors  of  these  remoter  h&n  ooh 
while  there  were  no  nearer  heirs  existing  of  the  body  of  these  substitates,  adjad 
the  lands  for  their  debts  ;  since,  if  the  property  is  supposed  to  be  devolved  on  ^ 
nothing  could  hinder  their  creditors  to  affect  it ;  all  which  are  consequenoes,  i 
tenible  in  themselves,  or  any  ways  consistent  with  the  meaning  of  the  settleinent. 

To  these  arguments,  it  was  answered  for  Robert  Frog's  Children — The 
that  a  fee  cannot  be  pendent,  is,  Uke  most  other  rules  in  law,  subject  to  exception 
and  so  many  have  occurred,  that  it  scarcely  merits  the  name  of  one,  as  appi 
[4265]  from  the  following  decisions,  22d  February,  Bruce ;  4th  February  1^ 
Bdward  Gibson  (voce  Pbbsumptiok)  ;  22d  February  1724,  Douglas.    Besides,  tke 
of  an  hwreditaa  jacens  is  likewise  an  instance  that  a  fee  may  be  pendent ;  but, 
the  brocard  should  take  place,  it  does  not  apply  to  the  present  question,  kU. 
a  disposition  to  a  person  in  liferent  of  a  certain  subject,  is  to  be  explained  a 
in  fee,  contrary  to  the  plain  and  obvious  meaning  of  the  words,  which  importe 
of  a  quite  different  nature.    As  to  the  quotations  referred  to,  they  do  not  come 
to  the  point  in  dispute ;  for  the  passage  from  Lord  Stair  does  not  speak  of  in'  ' 
taken  to  parents  in  liferent,  but  of  infeftments  in  general  to  parents,  without 
of  the  words  '^  in  liferent."    And  it  is  true,  in  such  a  case  the  parent  is  fiar, 
there  is  nothing  to  limit  the  right ;  but  it  is  otherwise  when  the  words  **  in  lifneuft 
are  adjected ;  for  then  the  right  cannot  be  extended  beyond  the  restriction.    Neitki; 
is  what  Sir  George  M^Kenzie  observes  any  ways  applicable  ;  for  the  question  tiiat  kri 
determines,  is  not  of  a  disposition  made  to  a  father  in  liferent,  but  of  a  dispoatej 
made  by  a  father  to  children  nascituri  ;  which,  he  say,  imports  only  a  de8tinat]iNi,]iit'j 
a  present  right  denuding  the  father ;  which  is  true,  but  nothing  to  the  purpose,   isi' 
as  to  the  quotation  from  Dirleton,  he  gives  no  opinion  on  the  question  stated,  M 
rather  seems  to  think  the  fee  would  belong  to  the  children ;  though,  for  makuDgtidi' 
the  clearer,  he  says,  it  would  be  better  to  take  the  right  in  trust  in  the  father's  penos 
for  the  behoof  of  his  children.    2dly,  No  argument  can  be  drawn  from  that  case  to  tit 
present ;  as  a  sum  in  a  contract  of  marriage  is  understood  to  be  given  ad  sustvuaik 
onera ;  therefore  it  ought  to  receive  a  more  benign  interpretation  in  favours  <rf  tk 
father,  than  when  the  deed  is  a  pure  donation,  such  as  the  present.    Neither  is  tiie 
instance  of  children's  having  served  heirs  to  their  fathers,  who  were  only  infeft  a 
liferent,  of  any  avail ;  seeing  the  o|Hnion  of  an  inquest  can  have  no  wei^t  in  dettf' 
mining  a  point  of  law  ;  especially  when  it  is  considered,  that  the  design  of  setna^* 
only  to  cognosce  the  propinquity.    With  respect  to  the  particular  circumstaMei 
condescended  on,  they  are  of  no  force  to  induce  a  construction  contrary  to  the  natinl 
and  legal  import  of  the  words  ;  for,  as  to  the  first,  The  disposition  not  only  piooeedi 
on  the  narrative  of  love  and  favour,  but  for  other  good  causes  and  oonsftderatioBs; 
the  import  of  which  is,  that,  as  the  two  grandsons  were  infants,  and  her  seoond  m  is 
Pensylvania,  of  whose  return  she  had  no  hopes ;  therefore,  it  is  probable,  her  inteitioo 
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to  secure  the  succesaion  to  her  daughter  Elizabeth  ;  yet  bo  as  those,  who,  by  the 
ie  of  law,  fell  to  succeed,  should  have  the  benefit  of  a  liferent,  and  their  children 
fee  ;  with  a  view  to  which,  the  deed  was  devised  in  the  manner  it  now  appears, 
^by  none  of  the  other  heirs  could  prejudge  the  succession  of  her  daughter  who 
the  dileoia  fersana.  As  to  the  second,  it  is  true,  that,  when  the  succession  is 
hid  in  the  legal  order,  it  is  reasonable  to  interpret  clauses  favourably ;  but  then 
ifavonr  is  not  to  be  uaed  to  wrest  words  contrary  to  their  ge-[4266]"nuine  meaning. 
|be  third.  There  was  no  necessity  to  add  the  word  '*  allenarly  "  in  order  to  ascertain 
import  of  the  word  '*  liferent ;  "  the  simple  expression  of  disponing  in  liferent 
kided  the  fee,  especially  when  the  fee  is  expressly  given  to  others.  In  the  last 
Ie,  as  to  the  absurd  consequences  which,  it  is  pretended,  would  follow  from  sup- 
1^  tiie  fee  not  to  be  lodged  in  the  person  of  Robert  Frog,  it  is  answered  to  the 
^  That  the  different  grants  of  the  <USerent  liferents  are  not  substitutions  to  the 
fliferent,  but  new  ^ants  of  liferents  ;  and  therefore  there  was  no  necessity  to  make 
my  title  to  the  pnor  liferenter,  but  only  to  prove  that  the  former  liferenter  was 
tj  and  that  the  condition  of  the  second  liferent  existed.  To  the  second,  The 
kmtouB  deed  of  the  disponer  would  not  prejudge  her  creditors,  seeing  they  might 
ie  adjudged  the  fee  from  any  who  was  next  heir. 

!Ihe  Creditors  replied,  That,  if  there  is  any  rule  of  law  that  can  be  said  to  hold 
jienally  and  without  any  exception,  it  is,  that  the  property  of  a  subject  cannot  be 
ident,  but  must  necessarily  belong  to  some  person ;  neither  do  the  decisions  re- 
bd  to  on  the  other  side  prove  the  contrary  :  For,  as  to  the  first,  it  has  been  since 
Ir-ruled  by  the  decision  2d  January  1708,  Lord  Montstewart,  voce  Succession. 
L  in  the  other  two  cases,  the  reasoning  on  both  sides  plainly  supposes  the  certainty 
Sat  principle  ;  neither  is  the  instance  of  an  hcareditas  jacena  an  exception,  seeing  the 
parent  heir  atutinet  personam  hcBredis  even  before  his  service,  he  having  the  jus 
fsdiUUis  ddatum  from  the  moment  of  his  predecessor's  decease,  although  a  service 
bcessary  to  complete  his  titles.  With  regard  to  the  answers  that  have  been  made 
Ike  opinions  of  our  lawyers,  they  are  noways  satisfactory ;  for,  as  to  the  passage 
bted  from  Lord  Stair,  it  is  probable  that  he  supposes  the  case  where  no  more  is 
fen  in  express  terms  to  the  father  than  a  liferent ;  because,  if  the  fee  wove  given 
Ihim,  it  could  not  be  the  subject  of  a  doubt.  And  Sir  (3eorge  Mackenzie's  authority 
Grectly  in  point ;  for  the  reason  why  a  disposition  by  a  father  to  his  children  ncaoUuri 
ies  not  delude  him  of  the  fee,  is,  that  they  are  incapable  to  take  it,  on  account  of 
NT  not  existing  at  the  date  of  the  deed  ;  which  appUes  directly  to  this  case,  as  the 
Qiien  were  not  in  being  when  the  disposition  was  made.  It  is  also  obvious  from 
Ueton's  opinion,  that  he  did  not  think  the  fee  could  be  taken  directly  to  children 
wtitun ;  and  therefore  he  proposes  to  vest  it  in  the  father  for  the  behoof  of  the 
iUren,  which  there  would  have  been  no  occasion  for,  if  it  could  have  been  done 
nctly  to  the  children  themselves.  In  the  next  place,  as  to  the  conjecture,  that  the 
ildement  was  intended  to  secure  the  fee  to  Elizabeth,  it  is  without  any  manner  of 
nidation  ;  as  there  is  not  a  clause  in  the  whole  deed  from  whence  the  disponer's 
tvddedio  ai  her  can  be  inferred ;  and,  if  the  granter's  own  word  is  to  be  credited, 
iobert  is  the  vrosddecta  persona,  and  Elizabeth  the  least  delecta  of  them  all.  Neither 
to  the  absuroities  that  naturally  follow  from  the  construction  of  this  settlement  by 
ke  children  any  ways  removed  ;  for,  as  to  the  first,  the  continued  succession  of  life- 
Rxteis  making  up  no  titles  by  service,  but  only  by  a  proof  of  the  death  [4267]  ^^  the 
Brmer  liferenter,  and  the  existence  of  the  condition  of  the  second  liferent,  is  a  novelty 
aiknown  in  law,  and  without  any  foundation  in  the  analogy  of  law.  And,  as  to  the 
feoond,  there  is  no  sort  of  answer  made  to  it. 

DupUed  for  the  Children  ;  That,  if  this  case  was  to  be  determined  by  a  jury,  agree- 
hk  to  the  practice  of  other  countries,  there  can  be  no  doubt  but  the  verdict  would 
tein  the  very  terms  of  the  deed,  "  That  Robert  Frog  has  the  liferent,  and  his  children 
h»  fee  " :  for  the  whole  of  the  arguments  advanced  by  the  creditors  are  founded  upon 
hk,  that  a  fee  cannot  be  pendent :  As  to  which,  it  may  not  be  improper  to  observe, 
that,  if  the  disposition  had  been  to  Robert  Frog  in  liferent  allenarly,  it  would  not 
^ve  been  pretended  that  he  was  fiar ;  and  yet  there  is  not  one  single  argument  drawn 
irom  the  pendency  of  the  fee  in  the  present  question,  but  what  would  have  applied 
with  equal  strength  to  that  case ;  therefore  it  must  be  evident,  that  either  their  principle 
is  false  or  misapplied.  At  an^  rate,  it  is  a  maxim  that  does  not  hold  umversally- 
Thus,  for  instance,  by  the  civil  law,  Venter  mUiebcUur  in  possessionem  propter  spem 
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nascendiy  which  would  not  have  taken  place,  if  the  brocard  had  obtained  amv 
But,  granting  it  was  a  rule,  it  does  not  concern  the  present  question ;  for,  in  k 
common  to  give  dispositions  and  legacies  under  many  different  conditions ;  < 
the  pendency  of  which,  the  disponer,  or  his  heir,  is  the  fiduciary  fiar.     Now,  1 
this  to  the  point  in  issue  :  Suppose  there  had  been  no  provision  of  liferent  to  j 
Frog,  it  is  plain,  that  the  disposition,  though  pure,  would  have  resolved  into  a  i 
tion,  viz.  if  Robert  Frog  had  children  ;  and,  during  the  pendency  thereof,  if  it  i 
admitted  that  the  fee  was  pendent,  it  must  have  remained  with  the  disponer  i 
heirs  at  law,  fiduciary,  for  the  behoof  of  the  children,  when  they  should  exist. 
it  vary  the  argument,  that  the  liferent  is  disponed  to  Robert  Frog ;  for, 
cessum,  quantum  scriptum. 

The  Lords  having  considered  the  right  granted  by  Bethia  Dundas  to  Robert  1 
her  grandson,  found,  That  thereby  a  right  of  liferent  was  only  established 
person  of  the  said  Robert ;  and  therefore,  that  the  creditors  of  the  said  Robert  I 
mterest  in  the  price. 

But,  on  petition  and  answers,  "  They  found  Robert  Frog  to  be  fiar,"  Ac. 

Fol.  Die.  V.  1,  p.  303.    C.  Home,  No.  1,  p.  1 


No.  57.    [4268]  Christian  Cumiong  t;.  His  Majesty's  Advocate.    Febmaij] 

1756. 

A  father  took  a  charter  of  lands  to  himself  in  liferent,  and  to  his  son  nominatim  ia  1 
He  reserved  power  of  disponing  the  lands.    On  this  charter  infeftment 
taken.    After  the  son's  death,  the  father  executed  his  reserved  faculty,  bj  < 
poning  the  lands  to  his  grandson.    The  grandson  was  forfeited.     The  widows 
the  son  found  not  entitled  to  a  terce  of  the  lands. 

In  the  year  1692,  Adam  Hay  obtained  a  charter  of  the  lands  of  Aslied,  to 
in  liferent,  and  to  his  son  Andrew  in  fee  ;  whom  failing,  to  certain  substitutes. 

By  this  charter  there  was  reserved  to  Adam  a  power  of  contracting  debt, 
of  disposing  of  the  lands.    Infeftment  was  taken  upon  this  charter. 

Andrew  died  ;  and  Adam,  in  the  1726,  executed  the  reserved  faculty,  by 
the  lands  of  Aslied  to  his  grandson  Adam  Hay ;  whom  failing,  to  the  snl 
contained  in  the  charter  1692. 
\  •  This  Adam,  after  the  death  of  his  grandfather,  engaged  in  the  rebellion  17^; 
and  was  forfeited.  His  estate  was  surveyed  for  the  Crown.  Christian  Cimuiui|^ 
the  widow  of  Andrew,  entered  her  claim  for  a  terce  of  the  lands  of  Aslied,  in  the  fw 
whereof  her  husband  had  died  infeft. 

Objected  for  His  Majesty's  Advocate  ;  The  property  of  the  estate  of  Aslied  mait» 
in  respect  of  the  reserved  faculty,  be  held  to  have  been  in  Adam ;  his  son  Andiwr 
was  a  nominal  fiar  only ;  and  consequently  his  widow  is  not  entitled  to  a  terce. 

Answered  for  the  claimant ;  By  the  deed  1726,  Adam  meant  to  save  his  grsndioi ' 
the  expense  of  a  service  to  Andrew,  not  to  recall  the  fee  which  had  been  vested  ia 
Andrew.  Neither  could  he  prejudice  the  right  of  the  claimant  which  had  abea^ 
taken  place  by  the  predecease  of  her  husband  Andrew ;  at  least  no  personal  dtm, 
of  his  could  be  efiectual  in  competition  with  his  singular  successor's  deiiving  lifhl 
from  Andrew,  or  with  Andrew's  creditors  infeft.  See  the  case,  Rome  v.  tfcc 
Creditors  of  Graham,  February  1719,  No.  17,  p.  4113  ;  and,  by  parity  of  reason,  sack 
deed  cannot  be  good  against  the  widow  clainung  a  terce  ;  for  that  a  widow,  as  to  ber 
terce,  is  upon  the  same  footing  as  a  creditor  with  infeftment. 

*'  The  Lords  dismissed  the  claim."    See  Terce. 

Reporter,  Auchinleck. — Act.  Burnet. — Alt.  McQueen  &  King's  Counsxl. 
D.  Fd.  Die.  V.  3,  p.  210.    Fac.  Col.  No.  185,  p.  276. 
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No.  69.    [4269]  Annb  Dickson  v,  Alexander  Dickson.    December  7,  1780. 

A  bond  was  taken  to  a  father  in  liferent,  and  to  his  son  in  fee,  with  power  to  the  father, 
notwithstanding,  to  uplift  and  discharge.  The  bond  was  found  to  belong  to  the 
father,  and  to  be  part  of  the  fund  of  the  legitim  of  his  children. 

James  Dickson,  several  years  before  his  death,  executed  a  deed,  settling  his 
heritable  subjects  upon  his  son  Alexander,  with  a  substitution  in  favour  of  his 
[4270]  daughter  Anne ;  reserving  his  own  and  his  wife's  liferent,  and  a  power  to 
alter  and  burden  as  he  thought  proper.  By  the  same  deed  he  nominated  his  son  ; 
whom  failing,  his  daughter,  to  be  his  sole  executor  or  executrix. 

Soon  after  the  date  of  this  settlement,  James  sold  his  lands  of  Milltown ;  and, 
a  few  weeks  before  his  death,  he  took  a  bond  from  the  purchaser,  in  whose  hands 
£600  Sterling  of  the  price  still  remained,  in  favour  of  himself  and  his  wife,  and  longest 
liver  of  them  in  liferent,  for  their  liferent  use  allenarly,  and  in  favour  of  their  son, 
his  heirs,  executors,  or  assignees,  in  fee ;  ^'  without  prejudice  always  to  the  said 
James  Dickson,  of  suiting,  and  using  all  manner  of  execution  and  diligence,  at  any 
time  in  his  lifetime,  upon  this  bond,  after  the  aforesaid  term  of  payment,  he  shall  see 
fit ;  and  uplifting  and  discharging  the  principal  sum,  annualrent,  and  penalty  foresaid, 
notwithstanding  he  is  only  provided  to  the  liferent,  as  aforesaid." 

Anne,  the  daughter,  had  been  married  previously  to  the  date  of  the  first  of  these 
settlements,  and  had  £300  Sterling  provided  to  her  in  name  of  tocher ;  but  her 
contract  of  marriage,  to  which  her  father  was  party,  declared,  "  That  she  should  still 
remain  a  bairn  of  her  father's  house,  and  should  have  her  legal  share  of  his  means 
and  estate  at  his  death,  notwithstanding  the  above  tocher." 

Upon  James's  death,  his  daughter  and  her  husband  brought  an  action  against 
Alexander,  for  payment,  inter  alia,  of  £400  Sterling,  as  the  share  she  was  entitled 
to  of  her  father's  effects,  in  virtue  of  her  right  of  legitim  ;  and,  in  the  course  of  this 
action,  the  following  question  occurred  : 

Whether  the  defender,  as  executor,  was  accountable  for  the  £600  bond  above- 
mentioned  ? 

Pleaded  for  the  pursuers ;  It  is  a  i>oint,  triii  juris,  that,  where  a  father  takes  a 
right  to  himself  in  liferent,  and  to  hia  children  in  fee,  the  fee  still  remains  in  the  father, 
unless  the  tenor  of  the  deed  clearly  show  a  contrary  intention.  In  the  present  case, 
it  is  evident  that  the  father  did  not  mean  to  divest  himself  of  the  fee  in  favour  of  his 
son,  but  had  the  bond  so  conceived,  merely  to  save  expense  in  making  up  titles  after 
his  death  ;  for  he,  at  the  same  time,  expressly  reserved  to  himself  a  power  "  to  uplift 
and  discharge  the  principal  sum,  notwithstanding  he  was  only  provided  to  the  life- 
rent." It  is  clear,  therefore,  that  the  sum  in  this  bond  remain^  under  the  father's 
power  till  the  last  moment  of  his  life  ;  and  that,  while  he  lived,  any  right  which  his 
son  had  was  pendent  and  defeasible. 

But  such  is  the  nature  of  the  right  of  legitim,  that  it  operates  with  fuU  energy 
the  very  moment  the  father  ceases  to  exist ;  and,  in  some  respects,  even  anticipates 
that  period.  Thus,  no  deed  by  the  father,  of  a  testamentary  nature,  or  revocable, 
can  so  far  divest  him  of  the  property,  as  to  disappoint  or  diminish  the  right  which 
every  iinforisfamiliated  child  has  to  a  share  of  the  goods  in  communion ;  Erskine, 
b.  3,  tit.  9,  §  16.  The  bond  in  question,  therefore,  remaining  in  bonis  of  James  Dickson 
till  his  death,  was  from  that  moment  subject  to  the  pursuer's  legal  claims  upon  his 
executry. 

[4271]  Answered,  The  defender  does  not  claim  an  exclusive  right  to  the  £600  in 
question,  in  virtue  of  any  deed,  either  of  a  testamentary  or  of  a  revocable  nature,  but  in 
consequence  of  the  fee  vested  in  him  by  a  bond,  which  could  not  be  revoked.  From  the 
moment  that  bond  existed,  his  father  had  no  more  than  a  liferent-right,  which  ceased 
at  his  death  ;  and  the  fee,  which  had  all  along  been  in  the  defender,  continued  bur- 
dened with  the  liferent  provided  to  his  mother,  who  survived  her  husband. 

The  clause  in  the  bond,  authorising  the  father  to  do  diligence  upon  it,  ia  of  no 
consequence.  It  was  properly  thrown  in,  to  prevent  any  dispute  that  might  arise, 
in  case  it  should  be  found  expedient,  for  the  security  of  all  concerned,  to  insist  for 
payment,  while  the  defender,  an  officer  in  the  army,  might  be  abroad,  or  not  present, 
to  concur  in  the  discharge  ;  and,  had  his  father  uplifted  the  money,  in  consequence  of 

MOR.  I.  18 
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the  power  so  reserved  to  him,  he  could,  perhaps,  have  been  compelled  to  lend  it  i 
anew,  on  the  same  terms.     But  this  case  did  not  exist ;  the  deiender's  right  of  j 
remains  untouched  and  entire  ;  and,  the  bond  still  subsisting,  it  is  not  to  be  cos 
that  the  debt  must  fall  under  the  executry,  merely  because  it  might  have  doii»|| 
had  the  bond  been  discharged. 

Observed  on  the  Bench  ;   As  there  was  no  obligation  upon  the  father,  in  < 
should  uplift  the  money,  to  re-employ  it  in  the  same  way,  the  substantial  f  3  reu 
in  him. 

The  Lords  found,  "  That  the  sum  in  dispute  made  a  part  of  the  divisible 
in  the  present  accounting  for  the  pursuer's  legitim." 

In  the  same  action,  another  question  arose  from  the  following  circmastai 
A  debt  appeared  to  be  due  by  the  father  to  one  Hamilton,  who  had  not  been 
of  for  many  years.     The  question,  therefore,  was.  Whether  the  defender  was  em 
to  retention  of  a  sum  equivalent  to  that  debt  ? 

Pleaded  for  the  pursuers ;  The  existence  of  Hamilton's  debt  being  very 
it  ought  not  to  be  sustained  as  a  burden  upon  the  executry.    The  pursuers  are 
to  find  caution  to  indemnify  the  defender  ;  and  this  expedient  has  been  adopted 
the  Court  in  similar  cases ;   Durie,  17th  March  1636,  Weir  contra  Amot,  voof 

SUMPTION. 

Answered,  The  defender  is  clearly  entitled  to  set  apart,  out  of  the  executiv, 
sum  corresponding  to  this  debt.    The  caution  offered  by  the  pursuer,  however 
ceptionable,  does  not  afford  perfect  security,  or  preclude  the  possibility  of  the 
fender's  being  disappointed  in  his  relief.     If  even  the  debt  should  never  be  dei 
the  defender,  as  executor,  is  entitled  to  reap  the  whole  benefit  arising  froni  the 
neglect. 

The  Lords  found,  '^  That  the  defender  was  not  bound  to  pay  to  the  pursaeis  sflj 
part  of  the  sum  stated  as  due  to  William  Hamilton,  on  their  finding  caution  to  repeal . 

Lord  Ordinary,  Elliock. — Act.  William  Wallace. — Alt.  Wight. — Clerk,  Own. 

L,  Fol.  Die.  V.  3,  p.  211.    Fac,  Col,  No.  5,  p.  10. 


No.  66.    [4277]  Margaret  Porterfield  v,  Elizabeth  Graham,  and  Others.         I 

June  23,  1779.  \ 

A  bond  was  granted  to  a  daughter  in  liferent  and  her  children  in  fee,  with  power  totto  i 
former  to  uplift  and  discharge.     She  was  found  to  be  fiar. 

Doctor  William  Porterfield  executed  a  deed,  by  which  he  assigned  over  to  hi»  oahr 

child  Margaret  Porterfield  (wife  to  Mr.  Orahame  of  Gartmore),  in  liferent,  and  to  tk 

I  heirs  of  her  body  in  fee,  certain  bonds,  and  the  interest  remaining  due  upon  them  al 

!    '  the  time  of  his  death. — This  deed  contained  the  following  clause  :  '^  With  full  power 

I  to  my  said  daughter,  and  her  foresaids,  for  their  respective  interests  above  mentioiMd, 

after  my  decease,  to  uphft  and  receive  the  foresaid  sums  of  money  ;  and,  if  need  be, 

I  to  sue  therefor,  and  to  grant  discharges  of  the  same,  which  shall  be  sufficient  to  Ik 

I  receivers  ;  and,  generally,  to  do  every  thing  in  the  premises  which  I  could  have  done 

in  my  Ufe.     But  declaring  always,  that  these  presents  are  granted  by  me,  and  to  k 

I  accepted  of  by  the  said  Margaret  Porterfield,  with  the  burden  of  the  payment  of  mt 

I  just  and  lawful  debts,  and  hmeral  charges,  and  all  legacies  that  shall  happen  tote 

I  left  by  me  at  my  death." 

Mrs.  Graham,  at  the  time  when  this  settlement  was  executed,  had  issue  one  cUU. 
a  daughter,  and,  before  her  father's  death,  had  other  two  children,  likewise  davghtcs. 
She  survived  both  her  father  and  her  husband.    After  her  [4278]  husband's  death, « 
doubt  arose  upon  the  construction  of  the  above-mentioned  deed,  whether  the  fce^  | 
the  sums  thereby  conveyed  was  in  the  mother  or  in  the  daughters ;  and  this  qnestt*  ' 
was  tried  in  a  multiplepoinding  brought  for  that  purpose,  at  the  instance  of  a  debtw  , 
in  one  of  the  bonds. 
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Pleaded  for  the  mother  ;  It  appears,  from  several  parts  in  this  deed,  as  well  as  the 
clause  of  destination,  that  the  intention  of  the  father  was  to  give  his  daughter  the 
absolute  disposal  of  the  money/  She  is,  by  the  deed,  entitled  to  uplift,  to  sue  for, 
and  to  discharge  the  sums  in  the  bonds  conveyed.  These  are  the  powers  of  a  fiar,  and 
inconsistent  with  the  mere  right  of  liferent.  She  is  subjected  to  the  payment  of  the 
granter's  debts,  funeral  charges,  and  legacies ; — ^burdens  which  can,  with  no  propriety, 
be  laid  on  a  liferenter.  These  circumstances  evidently  discover  the  purpose  of  the 
father  to  give  his  daughter  the  fee  of  the  subject.  Though  it  were  doubtful,  therefore, 
what  was  the  legal  meaning  of  the  words  in  the  destination,  the  intention  of  the 
granter,  apparent  from  the  other  parts  of  the  deed,  would  regulate  the  interpretation 
which  they  ought  to  receive. 

But  the  legal  import  of  this  conveyance  "  to  the  daughter  in  liferent,  and  to  the 
heirs  of  her  body  in  fee,"  is  to  vest  the  fee  in  the  mother.  This  point  has  been  de- 
termined in  cases  where  the  destination  was  in  similar  terms  ;  Frog  v.  his  Creditors, 
No.  55,  p.  4262  ;  Lilly  r.  Kiddel,  No.  66,  p.  4267  ;  Douglas  v.  Ainsly,  No.  58,  p.  4269. 
On  the  faith  of  these  decisions,  and  the  general  practice,  settlements  are  daily  drawn 
up  by  conveyances  in  this  form  of  words,  when  the  party  intends  to  give  the  absolute 
disposal  of  the  subject  to  the  person  nominally  in  the  right  of  liferent.  A  seeming 
impropriety  of  language  cannot  be  opposed  to  what  has  been  thus  generally  under- 
stood by  the  country  as  the  import  of  these  words. 

Answered  for  the  children ;  The  terms  of  liferent  and  fee  have  each  a  separate 
signification,  totally  distinct  the  one  from  the  other  ;  and,  to  maintain,  that  the  fee  is 
conveyed  by  a  mere  grant  of  the  liferent,  involves  a  contradiction  in  terms.  In  the 
case  of  land-estates,  it  has  indeed  been  found,  that,  where  the  estate  is  conveyed  to  a 
person  in  liferent,  and  his  heirs  nascituri  in  fee,  the  fee  must  vest  in  the  person  provided 
to  the  liferent.  But  these  decisions  are  founded  on  a  mere  subtilty  in  the  feudal  law  : 
That  the  fee  of  the  feudal  subject  cannot  be  in  pendente.  There  does  not  seem  to  be 
very  solid  ground  for  this  doctrine,  even  in  the  case  of  feudal  subjects ;  Erskine, 
b.  2, 1. 1,  §  3.  But,  when  moveable  subjects  are  conveyed  in  these  terms,  the  principle 
does  not  apply.  There  is  nothing  to  hinder  the  property  of  such  subjects  to  be  in 
vendente  ;  and,  therefore,  there  is  no  reason  for  constructing  the  liferent  into  a  fee. 
The  obvious  meaning  of  the  words  must  govern  the  rights  of  the  different  parties  in 
the  subjects  conveyed ;  and  it  has  been  so  found  in  the  case  of  moveable  subjects, 
TumbuU  V.  TumbuU,  No.  41,  p.  4248. 

That  the  granter  used  the  words  liferent  and  fee  in  the  plain  and  natural  meaning, 
as  expressive  of  two  distinct  interests  in  the  subject,  is  evident  from  [4279]  these  words 
of  the  deed :  "  With  full  power  to  my  said  daughter,  and  her  foresaids,  for  their 
respective  interests  above  mentioned,  after  my  decease  to  uplift,  &c."  It  is  here 
supposed,  that  his  daughter  had  one  interest,  and  her  heirs  another,  at  the  time  of 
his  death. 

The  Court  found,  "  That  the  fee  of  the  bond  in  question  is  vested  in  Mrs.  Graham 
the  mother." 

Lord  Ordinary,  Kaimks.— Act.  Wight. — ^Alt.  M*Laurtn. — Clerk,  Campbell. 

*i^*  This  cause  was  appealed. 

The  House  of  Lords,  17th  March  1780,  '*  ordered  and  adjudged  that  the  appeal  be 
dismissed,  and  the  interlocutor  complained  of  affirmed." 

Fol,  Die.  V.  3,  p.  210.    Fac,  Col.  No.  78,  p.  151. 
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No.  73.    [4289]  John  Newlands  and  his  Tutor  ad  lUem  v.  The  Creditors  of  Jq 

Newlands.     July  9,  1794. 

Where  heritable  subjects  are  disponed  to  a  father  "  in  liferent,  for  his  hferent^H 
allenarly,  and  to  his  children  nascituris  in  fee,"  the  fee  found  not  to  be  attaekalA 
for  the  debts  of  the  father. 

Alexander  Newlands,  on  the  10th  June  1771,  disponed  certain  heritable  subjeditl 
Lieutenant  John  Newlands,  '*  during  all  the  days  of  his  lifetime,  for  his  liferenk-vl 
allenarly,  and  to  the  heirs  lawfully  to  be  procreated  of  his  body,  in  fee  " ;  w* 
failing,  to  his  nearest  lawful  heirs  whatsoever. 

Alexander  Newlands  having,  before  the  execution  of  this  deed,  contracted  tk 
disease  of  which  he  died  on  the  17th  July  1771,  it  was  reducible  on  the  head  of  deilh 
bed.  Having  however  left  no  heirs,  the  disponee,  who  was  his  natural  son,  obtunol 
from  the  Barons  of  Exchequer  a  gift  of  ultimus  hcBres  of  the  subjects  contained  in  it 

The  gift  was  granted  precisely  in  the  same  terms  with  the  disposition,  viz.  "  Joaol 
Newlands  durant.  omnibus  susb  vitae  diebus,  pro  ejus  vitali  redditu  solummodo,  il 
hfldredibus  legitime  ex  ejus  corpore  procreand.  in  feodo  ;  quibus  deficien.  propinqmoi' 
bus  legitimis  hsBredibus  diet,  demortui  Alexandri  Newlands  quibuscunque." 

Lieutenant  Newlands  afterwards  became  insolvent,  and  a  process  of  ranking  ui 
sale  of  his  heritable  property  having  been  brought,  which  included  the  subjects  eflt* 
tained  in  this  gift,  John  Newlands,  his  eldest  son,  presented  a  petition,  stating,  Tkit 
his  father,  under  the  titles  before  mentioned,  was  merely  a  liferenter^  or  held  oDhra 
fiduciary  fee  for  his  behoof,  and  therefore  prajang  the  Court,  "  to  ordain  the  vWi 
of  the  said  heritable  subjects  to  be  struck  out  of  the  sale  of  the  subjects  belonging  to 
Lieutenant  Newlands,  in  so  far  as  concerns  the  fee  of  the  said  subjects." 

[4290]  Ii^  opposition  to  this  demand,  the  creditors  of  Lieutenant  Newlands 
Pleaded,  It  is  an  established  maxim  of  the  law,  that  a  fee  cannot  be  in  fendnk. 
Accordingly,  when  a  right  is  granted  to  a  father  in  Uferent,  and  to  his  children,  wutittni 
in  fee  an  absolute  fee  is  held  to  be  in  the  father,  although,  ex  figura  verborum,  he  is  ceif 
vested  with  the  liferent ;  Clerk  Home,  25th  November  1736,  Creditors  of  Frog  i. 
his  Children,  No.  55,  p.  4262 ;  Kilkerran,  p.  190,  v.  Fiar,  4th  Februarv  1741,  liffiea 
Kiddel,  No.  56,  p.  4267  ;  Fac.  Col.  29th  June  1786,  Mure  v.  Mure,  No.  72,  p.  4288; 
Bankton,  v.  1,  p.  658.  The  Court  could  not  find  the  father  to  be  merely  a  liferenter, 
because  then  the  fee  must  either  have  been  in  pendente  till  the  existence  of  the  childrn, 
or  must  have  remained  with  the  disponer,  which  was  clearly  contrary  to  his  intentjon; 
in  order,  therefore,  to  reconcile  the  will  of  the  testator  with  the  principles  of  our  Uw, 
they  necessarily  determined  that  the  fee  became  vested  in  the  nominal  hierenter. 

Such  being  the  principle  of  the  decision  in  cases  where  the  grant  is  to  the  tithe 
simply  in  liferent,  it  can  make  no  difference  that  the  subjects  are  given,  as  in  the 
present  case,  to  the  father,  "  for  Ids  liferent-use  allenarly."  Indeed,  the  woid  aOoisify 
is  a  mere  redundancy  of  expression,  adding  nothing  to  the  import  of  the  destinadoo, 
as  the  word  liferent  has  a  precise  and  definite  meaning,  which  can  be  neither  Kmited 
nor  enlarged  by  the  addition  of  an  adverb. 

But,  further,  even  supposing  it  had  been  consistent  with  law,  that  Lieutenast 
Newlands  shoidd  have  only  a  liferent-right,  or  a  fiduciary  fee,  it  cannot  reasonably  be 
presumed,  that  such  was  the  intention  of  his  father  by  this  destination.  For,  by  tl^ 
settlement  in  question,  it  is  clear  he  intended  that  his  son  should  marry,  and  it  ii 
therefore  impossible  to  suppose,  that  he  meant  not  only  to  exclude  the  terce,  buteTOi 
to  deprive  him  of  the  power  of  making  the  smallest  provision  for  his  wife  or  younger 
children  ;  yet  these  are  the  obvious  consequences  of  reducing  him  to  a  liferent. 

The  effects  which  must  follow  from  this  interpretation,  with  regard  to  the  subject 
itself,  are  equally  anomalous.    For  instance,  if  a  church  or  manse  were  to  be  built,  it  | 
is  not  easy  to  ascertain  who  should  pay  the  assessment.    Not  Lieutenant  Newlands  9»  i 
liferenter,  for  in  that  character  he  could  only  be  liable  for  the  interest  of  Ac  som   | 
during  his  life  ;  and  the  supposed  fiar  not  being  in  existence,  it  could  not  be  got  fwa 
him.    It  may  be  said,  that  as  fiduciary  fiar  he  can  grant  heritable  security  on  tkc   | 
property ;  but  there  is  no  clause  in  the  deed  authorising  him  to  do  so ;  and,  beaidtt, 
were  he  allowed  to  borrow  money  for  alleged  necessary  purposes,  there  would  be  M 
end  to  the  trust-fee,  for,  on  pretence  of  one  useful  purpose,  he  might  borrow  the  aame 
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sum  from  many  different  persons,  every  one  of  whom  misht  be  in  optima  fide  in  lending 
to  him,  and  of  course  all  their  debts  would  be  good  against  the  estate.  On  the  other 
handy  to  deprive  him  of  the  power  of  borrowing  money  for  necessary  purposes,  would 
in  many  cases  be  extremely  detrimental  to  the  subject. 

[4291]  Farther,  supposing  the  subjects  thus  settled  to  have  consisted  of  an  heritable 
or  moveable  bond,  as  no  act  of  the  disponer  could  alter  the  situation  of  the  debtor,  he 
would  have  been  entitled  to  pay  it  to  Lieutenant  Newlands,  who  might  have  disposed  of 
it  as  he  thought  proper,  and  thus  entirely  defeated  the  volurUas  testatoris. 

In  the  same  way,  if  the  estate  consisted  of  a  right  to  teinds,  of  a  wadset,  or  of  an 
adjudication,  the  purposes  of  the  destination  might  have  been  entirely  frustrated,  by 
the  heritor  obtaimng  a  sale  of  his  teinds,  and  the  reverser  redeeming  the  wadset,  or 
adjudged  lands. 

Many  difficulties  would  even  result  to  third  parties  from  the  petitioner's  plea. 
For  instance,  if  the  former  proprietor  had  contracted  debts,  his  creditors,  although 
their  debtor  had  the  unlimited  property,  could  not  affect  the  subjects  by  the  ordinary 
forms  of  diligence,  such  as  by  charging  the  heir  to  enter,  &c. ;  for  if  the  liferenter  or 
fiduciary  fiar  should  renounce  his  right,  it  is  not  easy  to  discover  how  matters  could 
be  settled  between  the  superior  and  the  fiar  in  expectancy. 

Besides,  a  fiduciary  fee  is  in  no  respect  more  favourable  than  an  entailed  one ; 
and,  therefore,  although  old  Newlands  had  intended  to  create  such,  as  he  has  not  done 
it  in  express  words,  it  is  not  to  be  inferred  by  implication ;  24th  November  1769, 
Edmonstone  v.  Edmonstone,  voce  Fiab,  Absolute,  LiiaTBD. 

The  petitioner's  construction  of  his  grandfather's  settlement,  appears  therefore 
in  every  view  to  be  attended  with  inextricable  difficulties  ;  to  avoid  ail  which,  it  has 
been  held  in  two  very  similar  cases,  that  an  absolute  fee  is  vested  in  the  nominal  life- 
renter  ;  Fac.  Col.  7th  July  1761,  Douglas  v.  Ainslie,  No.  68,  p.  4269  ;  1st  March  1781, 
Cuthbertson  t;.  Thomson,  No.  67,  p.  4279. 

Answered,  The  maxim  that  a  fee  cannot  be  in  pendente,  owed  its  origin  to  the  strict 
ideas  formerly  entertained  respecting  ward-holdings,  where  it  was  held  that  a  superior  | 

could  not  be  deprived  of  the  personal  services  of  his  vassal.  Even  then,  however,  it 
was  not  without  its  exceptions,  as  in  the  period  between  the  death  of  the  vassal  and 
the  entry  of  the  heir,  or  where  the  deceased  had  prohibited  the  entry  of  the  heir  alioqui 
8Ucce$surtiSy  while  there  remained  a  possibility  of  the  existence  of  one  more  nearly 
related  to  him  ;  Dalrymple,  2d  January  1708,  M'Kenzie  v.  Lord  Mountstewart,  voce 
Succession  ;  its  soundness  has  long  been  doubted,  Dirleton,  voce  Fiar,  No.  9,  10  ; 
a  late  writer  has  said,  that  it  *'  has  no  foundation  either  in  law  or  in  nature ; "  Erskine,  { 

b.  2,  tit.  1,  §  4,  and  no  bad  consequences  arise  to  third  parties  from  disregarding  it. 

It  is  sufficient  for  the  interest  of  the  superior,  that  a  mere  liferenter  is  entered  ;  i 

and  even  if  he  should  have  no  vassal,  he  gets  the  non-entry  duties  for  his  indemnifioa-  { 

tion.    The  vassal  suffers  no  hardship  when  the  fee  of  the  superiority  is  vacant,  as  he  | 

can  get  an  entry  from  his  next  immediate  superior  ;  and  the  creditors  of  the  ancestor  I 

may  attach  the  estate,  by  directing  charges  against  the  [4292]  ^^^  alioqui  succeasums. 
In  the  case,  12th  February  1748,  Gordon  t;.  the  Creditors  of  Carleton,  reported  by  | 

Kilkerran,  p.  512,  voce  Service  and  Confirmation,  it  was  found,  that  the  fee  remained 
with  the  ^sponer,  when  at  his  death  the  institute  fiars  were  nascituri,  and  never  after- 
wards existed.  See  also  Select  Decisions,  3d  August  1756,  Forbes  v.  Forbes,  voce 
Substitute  and  Conditional  Institute.  On  the  same  principle,  a  charge  given  to 
the  heir-at-law  will  be  perfectly  regular,  even  where  there  is  a  possibility  of  the  exist- 
ence of  the  institute  fiars,  as  the  fee  remains  in  hcsreditate  jacente  of  the  disponer,  and 
is  descendible,  according  to  the  ordinary  rules  of  succession,  till  there  is  some  person 
entitled  to  take  it  up,  in  virtue  of  the  personal  right  created  in  favour  of  the  fianf  in 
expectancy.  When  such  fiars  exist,  they  will  indeed  be  entitled  to  serve  heirs  of 
provision  to  the  fee,  or  to  take  it  directly  under  the  disposition,  or  if  the  heir  alioqui 
suecessurus  is  entered,  to  compel  him  to  denude.  But  still  the  measures  taken  by  the 
ancestor's  creditors  in  the  mean  time  will  be  effectual. 

Even  if  it  were  admitted  that  a  fee  cannot  be  in  pendente,  it  is  clear,  that  in  the 
cases  in  which  it  was  found  that  a  grant  simply  in  liferent  conferred  an  absolute  fee  on 
the  father,  the  judgment  did  not  proceed  on  this  principle,  but  upon  established 
practice,  and  the  presumed  will  of  the  disponer.  For  although  the  Court,  on  account 
of  a  necessitas  juris,  had  been  obliged  to  find  that  an  absolute  fee  remained  with  some 
person  in  existence,  subject  merely  to  a  burden  of  the  liferent,  surely  the  heir  alioqui 
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successurtM  was  the  person  entitled  to  it,  and  not  the  liferenter,  had  it  not  been 
that  this  was  the  ionn  of  expression  uniformly  used  by  conveyanceis  to  vest  ikt 
in  the  latter.    If  the  fee  had  been  given  to  the  liferenter,  as  the  respondents  t 
merely  because  it  could  not  be  in  pendente,  it  is  equally  clear,  that  he  must  have  be 
bound  to  denude  in  favour  of  the  donees  ndscUuri,  immediately  on  their  birtL    Id 
case  however  has  this  right  been  so  restricted. 

But,  on  the  other  hand,  when  a  subject  is  granted  to  a  person  in  liferent  aUennkc 
or  for  his  liferent-use  allenarly,  and  to  his  children  nascituris  in  fee,  then,  in  conseqiieafii 
of  this  taxative  word  allenarly,  no  further  substantial  interest  than  that  of  a  Mtm^ 
in  the  common  acceptation  of  that  term,  is  conferred  on  the  father.  Long  estab£aiiii 
practice  has  given  it  this  technical  meaning  ;  and  upon  the  faith  of  its  receiving  ^ 
effect,  many  family-settlements  have  been  framed ;  Stair,  4th  February  Iftt 
Thomsons  v.  Lawson,  No.  51,  p.  4258  ;  Fac.  Col.  14th  June  1781,  Gerran  t>.  Alexandfl^ 
voce  FiAB,  Absolute,  Limited  ;  8th  March  1791,  Ross  v.  Rosses.    See  Appenbix. 

It  is  evident,  that  the  petitioner  is  under  no  necessity  of  maintaining  that  a  fidudnjj 
fee  was  vested  in  his  father  for  his  behoof.  But  were  it  even  necessary  to  have  recooni 
to  a  fiction  of  this  sort,  no  bad  consequences  would  follow.  Such  trust  fees  were  Tof 
common  in  the  law  of  Rome,  /.  penutt  et  I.  ult.  cod.  [4293]  commun.  de  leg  ;  thej  \ 
often  resorted  to  in  our  practice,  and  still  more  frequently  in  that  of  Englaod, 
order  to  accomplish  the  views  of  proprietors. 

The  Court  advised  the  cause  after  a  hearing  in  presence. 

The  whole  Bench  were  clear,  that  the  intention  of  old  Newlands  was,  that  hift  Mi. 
should  not  hi^ve  the  disposal  of  the  fee.  They  also  in  general  agreed  in  the  principh^, 
that  a  fee  cannot  be  in  pendente.  There  is  no  subject,  it  was  observed,  withoala 
proprietor.  An  estate  descending  from  ancestor  to  heir,  or  conveyed  by  faioii^ 
deeds,  can  never  be  res  nuUius,  though  it  may  for  a  time  remain  in  hasrediiaie  jaoe^k; 
and  by  the  law  of  Scotland,  if  it  can  find  no  other  owner,  it  will  belong  to  tki 
King. 

A  majority  of  the  Court  were,  nevertheless,  of  opinion,  that  the  volunUu  tedakm 
must  decide  this  and  every  other  question  of  succession,  whether  the  subject  bt 
heritable  or  moveable,  provided  he  expresses  his  will  in  a  legal  manner,  which  tbef 
thought  old  Newlands  had  done  in  the  present  instance.  No  abstract  principle  i 
law,  it  was  observed,  could  have  the  efEect  of  giving  an  estate  to  a  person,  upon  vlicai 
the  donor  has  declared  he  did  not  intend  to  bestow  it.  The  maxim,  that  a  fee  cansot 
be  in  pendente,  never  produces  any  such  necessity.  In  the  present  case  it  is  to  h 
held  fictione  juris,  that  a  fiduciary  fee  was  vested  in  Lieutenant  Newlands,  but  whA 
substantially  is  no  more  than  a  liferent,  as  it  excludes  the  power  of  disposal,  either 
onerously  or  gratuitously. 

Several  judges,  on  the  other  hand,  thought,  that  the  word  ''  allenarly  "  made  no 
difference  on  the  question.  Even  without  it,  it  was  said,  the  simple  destination  to 
Lieutenant  Newlands  in  liferent,  and  his  children  in  fee,  would  have  impHed  a  pro- 
hibition from  alienating  the  subject  gratuitously.  But  the  addition  of  the  word 
'"  allenarly,"  or  of  any  similar  one,  cannot  prevent  his  onerous  debts  and  deeds  bm 
being  effectual  against  it.  In  the  case  of  moveable  rights,  the  will  of  the  testate 
ought  always  to  receive  full  effect.  But,  when  the  subject  is  heritable,  and  the  qw* 
tion  comes  to  be  with  creditors  and  onerous  purchasers,  the  will  of  the  donor  can  be 
regarded  only  in  so  far  as  it  coincides  with  the  principles  of  our  feudal  law  and  the 
security  of  the  records.  In  this  case,  the  fee  cannot  be  held  to  have  been  in  kmeditste 
jacente  of  old  Newlands,  because  it  is  not  disputed,  that  in  making  up  titles  his  gnnd- 
children  must  have  served  themselves  heirs  of  provision,  not  to  him,  but  to  thor 
father.  As  a  fee  of  some  sort  therefore  is  vested  in  Lieutenant  Newlands,  and  as  it 
is  not  fettered  by  a  strict  entail,  it  must  be  subject  to  his  onerous  debts  and  deeds, 
however  much  he  may  be  personaUy  bound  to  give  effect  to  the  intended  limitaticm. 
Indeed,  the  notion  of  a  fiduciary  fee,  in  cases  like  this,  is  not  only  repugnant  to  i^M 
principles,  but  highly  inexpedient  in  itself,  as,  if  once  allowed,  such  fees  might  be 
continued  through  many  generations  and  substitutions,  and  thus  become  a  woise 
species  of  entails  than  any  hitherto  known,  in  so  far  as  they  neither  would  requi^ 
irritant  and  resolutive  clauses,  nor  to  be  recorded  in  the  re-[4294]~gi^^f  o^  taiLoes. 
nor  would  they  be  limited  by  the  regulations  of  the  10th  Geo.  III.  c.  61. 

The  Court  (7th  February  1794),  by  a  considerable  majority,  "  ordained  the  whofc 
heritable  subjects  specially  described  in  the  gift  of  tdtimiis  hires  to  be  struck  out  of 
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the  sale  of  the  subjects  belonging  to  Lieutenant  Newlands,  in  so  far  as  concerns  the 
fee  of  the  said  subjects." 

On  advising  a  reclaiming  petition,  with  answers,  the  Lords  "  adhered." 

For  the  Petitioner,  6.  Fergusson,  Hay,  Maconochie. — Alt.  Lord  Advocate  Dundas, 
M.  Boss,  C.  Hope,  Turnbull. — Clerk,  Sinclair. 

i?.  D.  Fol,  Die,  V.  3,  p.  211.    Foe.  Col;  No.  128,  p.  287, 

*^*  This  case  was  appealed : 

April  26,  1798.  The  House  of  Lords  ordered  and  adjudged,  That  the  appeal  be 
dismissed,  and  that  the  interlocutors  therein  complained  of,  be  affirmed. 

Although  such  was  the  fate  of  this  case,  the  Lord  Chancellor  (Loughborough)  in 
delivering  his  opinion,  expressed  great  doubt.  The  following  was  the  import  of  his 
speech. — 

*'  When  I  had  first  occasion  to  consider  this  cause,  upon  the  case  of  the  appellants, 
and  a  very  accurate  written  Note  of  the  opinions  delivered  by  the  Judges,  I  was  very 
much  impressed  with  the  importance  of  the  case,  and  entertained  great  doubts  as  to 
the  grounds  upon  which  the  decision  had  been  given.  I  therefore  thought  it  proper 
that  the  hearing  should  be  postponed  until  the  judgement  could  be  supported  on  the 
part  of  the  respondent.  A  case  had  accordingly  been  put  in  for  him,  and  the  result 
of  the  argument  which  followed  upon  it  had  not  been  to  remove  the  doubts,  which 
the  first  consideration  of  the  case  had  raised  in  my  mind." 

''To  state  this  question  as  distinctly  as  it  is  capable  of  being  stated,  these  pro- 
positions have  been  agreed  on  in  the  argument  which  has  been  maintained ;  if  a 
conveyance  is  granted  to  a  person  in  liferent,  and  thereafter  to  the  heirs  of  his  body 
in  fee,  then  such  person  must  of  necessity  be  fiar.  It  is  also  an  agreed  principle 
recognised  by  the  law  of  Scotland,  that  a  fee  cannot  be  in  pendente,  or  in  abeyance. 
But  the  distinction  that  has  been  contended  for  by  the  respondent  is,  that  if  words 
are  used  which  go  beyond  a  mere  declaration  of  a  liferent,  if  the  word  '  allenarly ' 
is  added  after  the  words  '  in  liferent,  for  his  liferent-use,'  then  a  mere  liferent  takes 
place  in  regard  to  the  first  disponee,  and  the  fee  is  to  be,  I  cannot  tell,  according  to 
the  argument,  distinctly,  where.  It  is,  by  implication,  a  fee  in  the  first  taker,  which 
gives  him  some  species  of  interest,  coupled  with  some  species  of  trust  for  his  children, 
when  they  come  into  existence." 

'^  This  distinction,  which  the  counsel  admitted  could  not  be  maintained  in  reasoning 
or  on  principle,  does  not  add  one  distinct  idea  to  the  hmitation  ;  yet  the  Court  of 
Session  thought  that  such  affect  had  very  generally  been  understood  to  [4295]  be  given 
to  that  word  ;  and  particularly  a  very  learned  Judge,  of  great  authority,  who  had 
commenced  practice  at  a  very  early  period  of  life,  had  declared,  that  such  had  been 
the  understanding  ever  since  he  remembered  any  thing,  and  that  individuals  had 
acted  upon  this  supposition,  ever  since.  It  was  also  observed  that  though  such 
understanding  could  not  be  stated  to  have  been  come  up  to  by  any  express  decision 
upon  this  particular  point,  yet  it  had  been  a  familiar  idea  upwards  of  a  century  ago, 
that  there  was  such  a  difference  as  had  been  contended  for  in  the  present  case.  In 
a  case  reported  by  Lord  Stair,  in  the  year  1681  (No.  51,  p.  4258),  this  distinction 
was  mentioned.  I  do  not  take  it  that  it  was  there  stated  as  the  mere  argument  from 
the  bar  ;  but  I  conceive,  that  in  this,  as  in  other  cases  reported  by  Lord  Stair,  where 
a  principle,  adverse  to  the  decision,  was  stated,  it  was  an  opinion  thrown  out  by 
the  Court." 

'*  These  things  considered,  and  that  the  judgment  gives  effect  to  the  intention 
of  the  testator,  which,  in  equity,  ought  always  to  be  supported,  as  far  as  it  can  be 
done  consistently  with  the  rules  of  law ;  though  I  feel  no  conviction,  though  my 
mind  incline  to  doubt  exceedingly  that  the  judgment  proceeded  on  safe  grounds  ; 
yet  I  have  not  courage  to  venture  on  a  reversal,  when  I  am  told  by  a  person  of  high 
authority,  that  the  effect  of  such  reversal  would  be  to  put  numerous  settlements, 
made  even  in  the  course  of  his  own  experience,  in  a  situation  in  which  they  were  not 
understood  by  the  makers  of  them  to  stand.  I  would,  therefore,  have  it  understood, 
that  this  consideration  alone  restrains  me,  and  I  would  wish  that  the  Court  would; 
in  some  future  case  proper  for  the  purpose,  re-consider  the  principle  of  their  judg- 
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ment  in  this  ease,  which,  in  consequence  of  this  high  authority,  I  think  it  more  i 
lor  the  present,  to  let  remain  unaltered,  in  the  hope  that  the  question  may  aitervii 
come  again  before  the  Court  to  be  maturely  settled." 

*^*  It  cannot  well  be  conceived  how,  in  any  future  case,  the  Court  could  1» 
liberty  to  decide,  in  opposition  both  to  their  former  precedents  and  practice,  aad 
this  decision  of  the  House  of  Lords.     The  influence  of  the  causes  which  icdoe 
the  decision  in  this  case,  must  remain  undiminished  in  any  future  instance. 
No.  75,  p.  4297. 


No.  74.  Margaret  Shanks  v.  The  Eirk-Session  of  Ceres  and  Odwia. 

January  27, 1797. 

The  fee  of  a  subject  being  vested  in  one  person  by  the  dispositive  clause  of  a  diuti 
and  in  another  by  the  precept  and  instrument  of  sasine,  the  former  was  foi 
to  be  fiar. 

John  Howie,  mason  in  Ceres,  purchased  a  few  acres  of  land  from  Sir  Tkoni 
Bruce  Hope.  In  the  dispositive  clause  of  the  charter  obtained  by  Howie,  tbe  lui 
were  conveyed  to  him  and  his  wife  in  conjunct-fee  and  liferent,  and  their  son  Thon 
in  fee  ;  whom  failing,  to  the  heirs  and  assignees  of  John  Howie.  But,  in  the  precej 
of  sasine,  warrant  was  given  for  infefting  John  and  his  wife  simply  in  liferent^ 
their  son  Thomas  in  fee. 

The  instrument  of  sasine  was  in  terms  of  the  precept. 

[4296]  John  Howie  was  heir  to  his  father  in  certain  houses  and  yards,  which  iib 
^e  held  of  Sir  Thomas  Hope,  as  to  which  the  charter  of  the  lands  contained  a  precep 
of  dare  constat  in  his  favour,  and,  subjoined  to  the  instrument  of  sasine  as  to  the  kodi 
there  was  a  declaration  by  the  notary,  but  not  signed  by  John  Howie,  that  the  latte 
had,  jfTopriis  manibusy  given  infeftment  of  the  houses  and  yards  to  his  wife  in  lifcreBl 
and  his  son  Thomas  in  fee. 

Thomas  Howie  died  before  his  father,  who  disponed  the  subjects  to  himself  mm 
his  wife  in  liferent,  and  his  other  two  sons  equally  in  fee. 

One  of  the  sons,  after  John  Howie's  death,  sold  his  half  to  the  kirk-session  c 
Ceres  ;  against  whom,  and  the  proprietors  of  the  other  half,  Margaret  Shanks,  indoi 
of  Thomas  Howie,  brought  an  action  in  order  to  have  her  right  to  a  terce  out  of  tJi 
subjects  declared  ;  and  the  question  came  to  be,  Whether  Thomas  Howie  wm  & 
of  the  subjects  during  his  father's  lifetime  ? 

As  to  the  lands  purchased  from  Sir  Thomas  Bruce  Hope,  the  defenders 

Pleaded,  By  the  dispositive  clause  of  the  charter,  the  fee  was  clearly  vested  ii 
the  father,  and  the  name  of  the  son  introduced  merely  to  save  expense  in  makiiif  ^ 
titles  in  case  he  should  survive  him,  Stair,  p.  286  ;  Diet,  voce  Fiar  ;  Bankton,  v.  1, 
p.  576 ;  Erskine,  p.  561 .  Nor  is  there  any  reason  to  presume,  that  the  precept  of  Baane, 
the  object  of  which  is  solely  to  carry  the  dispositive  clause  into  effect,  was  metnt  ta 
alter  the  nature  of  the  right,  and  therefore  the  discrepancy  between  them  must  hiw 
arisen  from  an  oversight  of  the  writer  :  Indeed,  as  the  dispositive  clause  is  the  pia- 
cipal,  and  the  other  the  accessary,  wherever  they  disagree  the  right  must  be  regnlitol 
by  the  former.  Originally,  when  the  superior  gave  a  verbal  mandate  to  his  l»jfc 
to  grant  infeftment  to  his  vassal,  the  terms  of  the  infeftment  could  not  have  varied 
the  right  conveyed  by  the  charter.  The  same  must  have  held  when  afterrai 
the  precept  came  to  be  in  writing,  but  on  a  paper  apart ;  nor  can  it  make  any  dife* 
ence,  that  the  precept  is  now  engrossed  in  the  body  of  the  charter. 

Answered,  When  a  father  conveys  a  subject  to  himself  in  liferent,  and  his  sou 
nominaiim  in  fee,  the  fee  is  vested  in  the  latter,  and  it  depends  merely  on  the  intenticn 
of  parties,  whether  the  expression  "  conjunct-fee  and  liferent,"  gives  the  father  i 
fee  or  a  liferent.  His  intention  to  confine  himself  to  the  latter,  is  here  establisW 
by  the  terms  of  the  precept  and  instrument  of  sasine,  and  by  his  afterwards  dispoiuiii 
the  same  subjects  to  his  younger  sons,  reserving  his  own  and  his  wife's  liferent. 
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thereafter  disponed,  divers  years  after  the  procreation  of  a  son  in  that  marriage,  and 
which  son  of  the  said  second  marriage  being  served  heir  of  that  marriage,  and  inf eft  in 
that  annualrent,  dispones  the  same  to  another,  who  pursues  poinding  of  the  ground 
therefor  against  the  heritor  of  the  land,  who  had  acquired  the  right  from  the  father, 
as  said  is,  after  the  said  sasine  of  the  annuabent,  and  whereby  he  alleged,  that  the 
pursuer  nor  his  author,  as  being  the  heir  of  that  marriage,  had  no  right  to  the  said 
annualrent,  the  father  remaining  still  fiar,  who  disponed  the  land,  and  which  disposi- 
tion absorbed  the  said  annualrent ;  and  the  puiisuer  answering.  That  after  there  was 
sasine  given  to  the  wife  in  liferent,  and  to  the  heirs  of  that  marriage  in  fee,  of  the 
annualrent  libelled,  the  bairns  of  that  marriage  became  fiars  thereof,  how  soon  they 
were  bom  ;  so  that  thereafter,  albeit  the  father  remained  fiar  of  the  heritable  right 
of  the  lands,  yet  his  right  was  affected  with  the  burden  of  that  annualrent,  so  that  the 
father  could  never  thereafter  valiably  dispone  the  heritable  right  of  the  lands,  but 
with  the  burden  foresaid,  and  wherewith  the  said  disposition  behoved  to  remain 
affected,  even  as  if  his  eldest  son  of  the  first  marriage,  who  was  universal  heir,  if  the 
said  disposition  had  not  been  made  by  the  father,  as  said  is,  would  have  succeeded  to 
the  right  of  the  lands,  but  ever  with  the  said  burden  ;  even  so  must  the  said  disposition 
be  affected  therewith. — The  Lords  found  the  disposition  made  by  the  father  suj£cient 
to  exclude  this  pursuit,  and  that  the  fee  of  the  said  annualrent  subsisted  in  the  father's 
person,  notwithstanding  of  the  sasine  given  to  the  wife,  and  heirs  of  that  marriage, 
and  consequently  that  the  father's  disposition  of  the  land  was  not  affected  with  the 
burden  thereof ;  so  that  albeit  the  heir  might  have  been  compelled  to  warrant  that 
annualrent  personally  as  heir,  yet  it  was  not  alike  in  a  singular  successor  to  affect  the 
ground  against  him. 

Act.  Stuart. — Alt.  Advocatus  &  Taylor. — Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  302.    BuriCy  p.  528. 


No.  51.  [4258]  Thomsons  v.  Lawsons.    February  4,  1681. 

A  father  disponed  his  lands  to  his  son  and  spouse  in  liferent,  and  to  the  heirs  of  that 
marriage,  whom  failing, 'to  certain  persons  named,  reserving  his  own  liferent. 
The  son  was  found  fiar. 

Umquhile  Robert  Masterton  did  dispone  some  tenements  in  Edinburgh  to  James 
Hasterton  his  son  and  his  spouse,  and  longest  liver  of  them  two  in  liferent,  and  to  the 
heirs  of  that  marriage,  which  failing  to  Alison,  Jean,  and  Margaret  Thomsons,  his  oyes 
by  his  daughter,  '*  reserving  his  own  liferent,"  whereupon  sasine  was  taken  both  for 
Masterton  and  his  spouse,  and  for  the  three  Thomsons  who  pursued  the  tenants  for 
mails  and  duties.  Compearance  is  made  for  Janet  Lawson,  who  had  right  to  a  life- 
rent of  the  tenements  from  Thomson,  who  had  right  from  these  Thomsons,  who  had 
right  from  James  Masterton,  and  alleged  preference,  because  by  the  foresaid  disposition, 
James  Masterton  was  fiar,  and  the  Thomsons  are  but  heirs  of  provision  substituted, 
"  failing  James's  heirs  of  that  marriage,"  and  therefore  their  infeftment  was  unwarrant- 
able, but  they  ought  to  have  been  "  retoured  heirs  of  provision  to  James  Masterton," 
and  whatever  their  sasine  may  operate,  as  to  the  superior  who  received  them,  yet  it 
cannot  alter  the  fee  ;  for,  if  James  Masterton  had  had  heirs  of  that  marriage,  they 
would  have  excluded  the  Thomsons,  and  behoved  to  have  entered  heirs  to  James,  for 
Robert  was  denuded,  and  could  not  be  fiar,  and  his  disposition  does  expressly  reserve 
his  liferent ;  and  the  Lords  have  found,  in  the  case  of  the  Children  of  Moor,  No.  45, 
p.  4252,  who  upon  a  substitution  like  this  were  infeft,  "  that  they  were  but  heirs 
substituted,  and  that  their  father  might  dispone  at  his  pleasure."  It  was  answered. 
That  if  the  disposition  had  been  to  James  Masterton  and  his  spouse  in  conjunct-fee, 
the  husband  behoved  to  be  fiar ;  but  here  it  is  only  to  them  in  liferent,  which  can 
import  no  fee,  and  though  it  could,  yet  Thomson  being  lawful  administrator  to  his 
children,  could  not  warrantably  take  a  right  from  Masterton  to  exclude  his  children. 
It  was  replied.  That  in  the  common  style  of  ordinary  notaries,  conjunct-fee  and  life- 
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No.  1.    [1]  Children  and  Grandchildren  of  David  Lindsay  r.    Robbbt 

December  9,  1807. 

An  heritable  subject  being  disponed,  to  a  grandfather  in  liferent,  and  on  his  destkl 
his  daughter  in  liferent,  and  to  her  children  by  a  certain  marriage  in  fee,  vitkf 
express  reservation  in  favour  of  the  grandfather  of  power  to  alter  the  destinaf' 
and  dispose  of  the  subject,  and  no  such  reservation  in  favour  of  the  moUief.] 
on  his  death,  the  fee  is  in  her  not  in  the  children. 

Janet  Lamberton,  having  received  money  from  her  father  William  Laml 
in  trust  for  that  purpose,  purchased  a  tenement  of  houses,  and  took  the  dispoailMl 
''  To  and  in  favour  of  the  said  William  Lamberton,  during  all  the  days  of  his  life,ai 
after  his  decease  to  the  said  Janet  Lamberton,  also  in  liferent  during  all  the  iq 
of  her  life,  and  to  the  children  already  procreated  or  to  be  procreated  of  the  manui 
between  her  and  David  Lindsay,  equally  among  them  in  fee."  A  clause  was 
in  these  words  :  "  As  also  providing  and  declaring,  that  it  shall  be  in  the  pover 
the  said  William  Lamberton  by  himself  alone,  without  consent  of  the  said  Ji 
Lamberton,  or  his  said  spouse,  or  their  foresaids,  to  alter  or  innovate  the  destiiatii 
contained  in  this  present  disposition,  and  to  sell,  burden,  or  dispone  of  the  ' 
subjects,  either  in  whole  or  in  part,  to  any  other  person  or  persons  by  deed  under  1 
hand,  at  any  time  during  his  life,  as  fully  and  effectually  as  if  the  names  of  his  said 
and  daughter  had  not  been  herein  mentioned." 

Wilham  Lamberton  died. — Janet  took  possession  of  the  tenement ;    and 
some  years,  her  husband  being  then  dead,  she  disponed  it  to  Robert  Soi 
who  disponed  it  to  Robert  Dott.     On  the  death  of  Janet  Lamberton,  her 
and  grandchildren  (one  child  being  dead  and  represented  by  grandchildren),  bi 
an  action  of  declarator  and  reduction  to  establish  their  own  right  to  this  tentme^ 
and  set  aside  that  of  Robert  Dott. 

The  interlocutor  of  the  Lord  Ordinary  was,  "  Repels  the  reasons  of  reductw^ 
and  assoilzies  the  defender." 

The  cause  came  before  the  Inner-house  by  petition  and  answers. 

Argument  for  pursuers. 

[2]  1st,  It  is  admitted,  that  in  competitions  between  the  rights  of  parents  ad 
children,  a  parent,  though  ex  figura  verhorum,  only  a  liferenter,  yet  is  often  found  t» 
be  fiar.  But  this  has  not  been  found  where  the  parent  liferenter  is  only  an  intet 
jected  person  between  the  original  party  and  the  ultimate  fiar.  2dly,  In  this  ctMt 
the  meaning  of  the  term  liferent,  in  the  conception  of  William  Lamberton  the  tescatfli; 
is  quite  clear  and  unequivocal  from  the  clause  which  he  has  added  in  relation  to  iiii 
own  right.  He  reserves  to  himself,  per  expressum,  the  right  of  disposal,  pliinif 
understanding,  that  if  not  so  reserved,  it  would  not  have  been  retained  under  thi 
term  liferent.  But  he  uses  the  very  same  term  in  the  same  way  in  bestowing  tin 
right  given  to  his  daughter,  so  that  it  must  have  the  same  meaning ;  and  as  tkeit 
is  no  reservation  in  her  favour,  she  can  have  nothing  more  than  a  uferent,  witlwi* 
any  power  of  disposal.  This  clause,  therefore,  is  just  equivalent  to  the  use  of  the  tens ' 
allenarly,  which  it  was  decided  in  the  case  of  Newlands,  9th  July  1794,  No.  73,  p.  428^  j 
did  restrict  the  right  of  a  parent  to  a  liferent,  in  circumstances  similar  to  the  pw««^i 
in  all  other  respects.  The  principle  of  that  case  was  j  ust  this,  that  the  voluntas  testai^ 
where  clearly  expressed,  must  be  effectual  to  restrict  the  right  of  the  parent  to  I 
liferent,  even  though  the  children  be  nascituri ;  and  that  the  principle,  that  a  fci 
cannot  be  in  pendente,  must  give  way  to  the  will  of  the  donor,  where  that  will  is  q«^ 
unambiguous. 

But  in  this  case  the  children  were  not  nascituri.  All  of  them  but  one  were  b« 
before  the  deed  was  executed,  so  that  there  was  no  legal  difficulty  in  vesting  tke  fe* 
in  them.* 

Argument  for  defender. 

The  interpretation  of  a  clause  devising  heritage  to  a  parent  in  liferent,  and  las « 
her  children  in  fee,  is  perfectly  established.     It  is  past  all  question  that  it  gives  tfc» 

*  There  were  some  specialties  also  insisted  on,  but  the  Court  did  not  pay  any  regw"! 
to  them. 
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ception  of  the  contract,  in  so  far  as,  Imo,  He  is  always  named  first  as  the  jtersona 
narilior ;  and  even  where  lands  were  disponed  by  a  woman  to  her  and  her  husband  in 
conjunct-fee  and  liferent,  and  the  heirs  procreated  betwixt  them,  the  man  was  under- 
stood to  be  fiar,  in  the  case  betwixt  Sir  John  Kennedy  and  Kennedy  of  Girvenmains.* 
2do,  John  Gordon's  heirs  are  mentioned  in  the  last  place ;  and,  by  the  current  of 
decisions,  in  dubio,  they  are  thought  to  be  the  fiars  qttarum  hceredibus  tnaxime  pros- 
picitur.  3tio,  Seeing  the  fee  could  not  be  in  pendente,  it  behoved  to  belong  either  to  the 
husband  or  to  the  wife  ;  now,  it  could  not  belong  to  her,  who,  in  all  the  parts  of  the 
contract,  reserved  nothing  but  her  liferent ;  nor  could  it  be  in  the  person  of  the  heirs 
of  the  marriage,  who  would  not  have  right  without  a  service  ;  therefore  it  was  in  the 
husband  allenarly.  4to,  In  the  precept  of  sasine,  the  wife  orders  her  baillie  to  give 
heritable  sasine  to  her  husband,  without  any  mention  of  liferent  or  heirs.  5to,  The 
separate  bond  manifestly  implies  that  the  husband  was  fiar,  in  so  far  as  the  wife  takes 
him  obliged  to  denude  and  renounce  in  the  event  of  no  children  of  the  marriage. 

Duphed  for  the  defender ;  Imo,  The  presumption  lies  for  the  husband  qtM  persona 
nobilior  in  casu  dubio ;  but  here  there  is  no  manner  of  dubiety,  the  subject  disponed 
being  the  wife's  heritage,  and  there  being  a  son  of  the  marriage  extant  at  the  time  ; 
and,  in  all  the  material  clauses,  the  husband's  right  being  expressed  as  a  liferent 
contradistinct  to  a  fee.  2do,  Albeit  the  substitution  terminates  in  the  husband's 
heirs,  he  must  not  be  presumed  fiar  ;  because,  his  heirs  are  substituted  to  the  heirs  of 
the  marriage ;  and,  in  the  bond  apart  of  the  same  date,  which  is  pars  contractus,  as 
being  pactum  ex  incontinenti  adjectum,  the  last  termination  in  favours  of  the  husband's 
heirs  is  changed  in  favours  of  the  wife's  heirs.  3tio,  As  the  wife  reserves  onl^  her  own 
liferent,  so  she  conveys  nothing  to  her  husband  but  the  liferent ;  therefore,  it  is  plain, 
the  fee  could  not  be  in  his  person,  but  behoved  to  remain  with  the  wife,  who  was  irank 
tenementar  and  fiduciary  as  to  the  fee,  for  the  behoof  of  the  children  of  the  marriage. 
4to,  The  precept  of  sasine  must  be  interpreted  from  the  body  of  the  contract,  and  the 
inserting  of  the  word  ''  heritable  "  ascribed  to  the  error  or  ignorance  of  the  writer, 
who  also  discovered  egregious  ignorance  in  misplacing  the  words  *'  in  fee  "  in  the  other 
material  clauses.  5to,  Suppose  the  wife  errore  juris  had  believed,  by  her  taking  the 
separate  bond,  that  the  husband  had  power  to  dispone  and  renounce  when  he  had  not, 
could  that  have  prejudiced  her  ? 

The  Lords  found.  That  John  Gordon  was  a  naked  liferenter  by  the  quality  of  the 
disposition  in  the  contract  of  marriage,  and  preferred  his  relict  and  children  to  his 
cr^itors. 

Fol.  Die.  V.  1,  p.  302.    Forbes,  p.  162. 


No.  54.    [4261]  Creditors  of  Lieutenant  Robert  Pringle  i;.  John  Erskine  of  Bal- 

goronie.    June  2, 1714. 

A  bond  was  granted  to  a  husband  and  wife  in  conjunct-fee  and  liferent,  for  their 
liferent  use  allenarly,  and  to  the  heirs  of  their  marriage  in  fee  ;  whom  failing,  to 
the  longest  liver  of  the  spouses,  their  heirs  or  assignees,  with  this  condition,  that 
it  should  not  be  in  the  power  of  either  of  them  to  uplift  or  assign  the  principal 
sum,  without  the  consent  of  trustees  named  in  the  bond.  The  Lords  found  the 
husband  was  not  fiar,  and  that  it  was  not  afiectable  by  his  creditors. 

John  Erskine  of  Balgoronie,  by  his  bond,  dated  April  18,  1710,  panted  him  to  be 
justly  addebted  to  Margaret  Erskine,  his  sister-german,  and  Lieutenant  Robert 
Pringle,  the  sum  of  4000  merks  principal,  which,  with  annualrent  to  the  term  of 
pajrment,  he  bound  and  obliged  him, his  heirs,  &c.,to  them  and  longest  liver  of  them  two 
m  conjunct-fee  and  liferent,  for  their  liferent  use  allenarly,  and  to  the  heirs  and  bairns 
procreated  and  to  be  procreated  betwixt  them  in  fee  ;  which  failing,  to  the  longest 
uver  of  the  said  Margaret  Erskine  and  Lieutenant  Robert  Pringle,  their  heirs  and 
assignees  whatsoever,  at  Candlemas  1711  years,  with  this  condition,  that  it  should 
not  be  lawful  for  them,  or  in  their  power,  or  in  the  power  of  either  of  them,  to  uphft 

*  See  General  List  of  Names. 
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No.  17.  [4325]  Edqar  v,  Johnston.    July  6, 1736. 

Where  one  had  provided  his  estate  in  his  contract  of  marriage  to  the  faeii-i 
of  that  marriage  ;  which  failing,  to  his  heirs-male  of  any  marriage ;  which  iailin^f 
the  heirs-female  of  his  present  marriage  ;  there  being  no  heirs-male  of  that  n 
it  was  found,  that  the  heir-male  of  his  second  marriage  might  gratuitously  i 
succession  in  prejudice  of  the  heir-female  of  the  first  marriage. 

In  a  simple  substitution,  one  substitute  is  not  creditor  to  the  other. 

Fd,  Die,  V.  1,  p.  306.    KUkerran  (Fiab,  Absolute  and  Limited)  No.  1,  p.  191 


No.  22.        [4332]  Smith  and  Wallace  v.  Smith.    December  14,  1710. 

A  party  having  panted  bond  to  his  younger  children,  as  a  competency  for 
better  living,  wherem  he  obliged  himself  to  pay  particular  sums  to  each  of  them 
the  first  term  after  his  decease  ;  '"  and  that  the  same  should  be  in  satisfaction  of  j 
portion-natural,  or  what  else  they  could  claim  by  his  death,  and  that  the  wstim 
of  any  of  them  happening  to  die  without  heirs  of  their  own  body,  should  be  miiti 
e^uaUy  among  the  survivors  "  ;  and  one  of  the  children  having  conveyed  his  pr** 
vision  to  the  heir,  out  of  a  grateful  sense  of  good  offices  and  services  received  im 
him,  the  Lords  found  that  he  might  dispose  of  his  portion  for  causes  reasonable,  thin^ 
not  onerous,  notwithstanding  the  substitution. 

Fol,  Die,  V.  1,  p.  307.    FouniaiML 


No.  31.    [4343]  Duke  of  Douglas  v.  Lockhart  of  Lee.    February  18, 1717. 

Part  of  the  family  estate  of  Douglas  being  given  away  "  to  the  heir  of  a  aeoool; 
marriage,  and  the  heirs  of  his  body  ;  which  failing,  to  return  to  the  right  heir  of  tti 
family  of  Douglas,"  it  was  found,  that  this  estate  could  not  be  gratuitously  alienatei! 
in  prejudice  of  the  clause  of  return,  it  being  argued,  That  here  the  proprietor  wt| 
giving  away  an  estate  from  his  successors  for  a  special  use,  in  which  this  reasoimbkj 
condition  is  implied,  that  when  the  use  is  at  an  end,  himself  or  his  heirs  should  have 
back  the  estate.    See  Appendix.  Fol.  Die.  v.  1,  p.  308. 


No.  54.  [4398]  Gordon  v.  Sutherland.    Jime  3,  1748. 

The  fee  of  an  estate  was  provided  by  contract  of  marriage  to  the  heir,  with  absolute 
warrandice.  It  was  found,  that  an  inhibition  used  on  the  contract  by  the  kdr 
against  the  proprietor,  could  not  prejudice  onerous  creditors  contracting  will 
the  proprietor  after  the  inhibition. 

Gordon  of  Ardoch  pursued  a  sale  of  the  lands  of  Little  Torboll  and  others,  wbidi 
belonged  to  the  deceast  John  Sutherland  of  Little  Torboll  his  debtor,  in  which  pro«« 
William  Sutherland,  now  of  Little  Torboll,  the  eldest  son  and  heir  of  the  debtiff, 
compeared,  and  produced  the  contract  of  marriage  between  his  father  and  moto. 
whereby  the  father  became  bound  to  inf eft  his  future  spouse  in  liferent,  and  the  h€i^ 
male  to  be  procreated  of  the  marriage  in  fee,  in  the  lands  of  Little  Torboll,  and  wiiek 
he  obliged  himself  to  warrant  to  be  safe  and  sure  to  his  future  spouse,  and  heir-mih 
foresaid,  for  their  respective  interests  of  fee  and  liferent,  from  all  private  infefbDenii^ 
liferent-annuities,  &c.,  at  all  hands,  with  an  inhibition  on  this  contract  raised  by  Boa 
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No.  55.    The  Creditors  of  Robert  Frog  v.  His  Children.    November  25,  1735. 

A  disposition  to  one  in  liferent,  and  the  heirs  of  his  body  nascUuri  in  fee,  found  to 
resolve  into  a  right  of  fee  in  the  father,  who  was  therefore  found  entitled  to  sell  the 
subjects  for  payment  of  his  debts. 

The  deceased  Bethia  Dundas  did,  for  the  love  and  affection  she  bore  to  Robert 
and  James  Frogs  her  lawful  oyes,  sons  to  the  deceased  James  Frog  her  eldest  son, 
and  the  other  persons  after  named,  ''Dispone  certain  houses  belonging  to  her  in 
Edinburgh  in  favours  of  the  said  Robert  Frog,  her  eldest  oye  in  liferent,  and  to  the 
heirs  la^^hilly  to  be  procreated  of  his  body,  in  fee ;  and,  failing  of  him  by  decease 
without  heirs  of  his  body;  to  the  said  James  Frog,  [42iB3]  her  other  oye,  also  in  liferent, 
and  to  the  heirs  lawfully  to  be  procreated  of  his  body,  in  fee ;  and,  failing  both  her 
said  oyes  without  heirs  of  their  bodies,  to  John  Frog  merchant  in  Pensylvania,  her 
second  son,  in  liferent,  and  the  heirs  of  his  body  in  fee  ;  which  failing,  to  Elizabeth 
Frog,  her  daughter,  in  liferent,  aQd  the  heirs  of  her  body  in  fee  ;  which  all  failing,  to 
her  own  nearest  lawful  heirs  whatsoever." 

In  virtue  of  this  deed,  Robert  Frog,  who,  at  the  date  thereof,  was  about  nine  years 
of  age,  was  infeft ;  and  having  thereafter  contracted  several  debts,  in  order  to  pay 
his  orators,  he  entered  into  a  minute  of  sale  as  to  part  of  the  subjects  contained  in 
the  disposition ;  however,  before  executing  thereof  it  was  objected.  That  the  above 
settlement  only  conveyed  a  right  of  liferent  to  him,  and  therefore  he  had  no  power  to 
sell,  the  fee  being  disponed  ''  to  the  heirs  lawfully  to  be  procreated  of  his  body  "  ; 
and,  it  having  been  agreed  of  consent  that  the  same  should  be  discussed,  it  was  urged 
for  the  Creditors  of  Robert  Frog,  That,  wherever  a  right  is  granted  to  a  father  in  life- 
rent, and  to  the  heirs  of  his  body  nascUuri  in  fee,  the  father  is  always  understood  to 
be  fiar,  if  no  other  restriction  is  expressed,  and  his  children  are  only  deemed  heirs  of 
provision.  To  illustrate  which,  it  was  observed,  that  it  is  a  principle  of  law,  that  a  fee 
cannot  be  in  pendente,  but  must  be  settled  upon  some  person  existing  at  the  time 
of  the  disposition ;  the  reason  of  which  maxim  is,  that  it  would  be  inconsistent  with 
common  sense  to  suppose  a  property  without  a  proprietor ;  and,  if  the  contrary 
doctrine  took  place,  many  absurdities  would  follow.  Thus,  if  the  dominium  directum 
were  allowed  to  be  pendent,  the  vassal  could  not  be  entered;  ii  the  dominiun 
uHle,  the  superior  coidd  not  have  a  vassal ;  if  the  former  proprietor  had  contracted 
debt,  his  creditors  could  not  afiect  it,  because  there  was  no  person  from  whom  it 
could  be  adjudged ;  besides  several  others  that  might  be  mentioned.  And,  as  this 
maxim  has  been  considered  as  a  fixed  principle  in  law,  it  has  followed,  that  parents, 
taking  rights  to  themselves,  or  others  settling  them  upon  them  with  substitutions  to 
their  children  nascUuri,  have  promiscuously  made  use  of  the  words  '*  fee,  conjunct  fee, 
or  liferent "  ;  because  both  these,  when  applied  to  the  parents,  behoved  to  have  the 
same  effect ;  for,  as  the  children  nascUuri  could  not  possibly  be  vested  in  the  fee  when 
they  were  not  in  being,  the  liferent  provided  to  the  parent  is  understood  to  be  an 
U8US  fructus  causalis  resolving  into  a  real  fee,  as  the  children  were  capable  of  no  other 
right  but  a  succession  to  the  fee  after  the  father's  decease ;  and,  though  nominally 
designed  fiars,  from  the  nature  of  the  thins,  it  could  import  no  more  but  a  provision 
of  succession.  And  in  this  manner  have  all  our  lawyers  constructed  such  settlements. 
Thus,  Lord  Stair,  Tit.  Infeftment,  says,  "  infeftments  taken  to  parents,  and,  after 
their  decease,  to  such  children  and  other  persons  named,  the  parent  is  understood  to 
be  fiar,  and  not  liferenter,  and  the  children  and  others  to  be  heirs-substitute."  Sir 
George  M'Eenzie,  p.  172,  likewise  observes.  That,  if  a  father  dispones  to  children  to 
be  procreated,  this  will  be  considered  only  as  a  [4264]  destination,  and  will  not  hinder 
the  father  to  make  posterior  rights,  or  posterior  creditors  to  affect  by  diliffence  what  is 
so  disponed.  And  Dirleton,  Tit.  Fee  quest.  1,  asks,  ''  Where  is  the  fee  of  a  sum 
provided  to  husband  and  wife  in  liferent,  and  to  the  bairns  in  fee  ?  "  Shewing  plainly, 
by  the  method  he  there  proposes  to  secure  the  children,  that  it  is  his  opinion,  that,  m 
the  case  stated,  the  fee  is  in  the  father ;  besides,  this  interpretation  has  been  ratified 
by  a  variety  of  decisions.  See  9th  July  1630,  Veitch,  No.  48,  p.  4256  ;  10th  February 
1672,  Wemyss,  No.  60,  p.  4257 ;  4th  February  1681,  Thomson,  No.  51,  p.  4258.  It 
is  no  wonder,  therefore,  after  so  many  authorities,  that  the  Ueges  have  trusted  to 
settlements  expressed  in  that  manner ;  and,  that  such  clauses  have  been  generally  so 
understood,  is  evident  by  the  excerpts  produced  from  the  records  of  Chancery ;  whereby 
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Little  TorboU,  3d  June  1748,  it  was  found,  that  the  inhibition  on  the  contnct 
marriage  could  not  prejudge  the  onerous  creditor. 

Such  of  the  Lords  as  remained  of  opinion  for  the  former  judgment,  wen  i 
satisfied  why  even  an  obligation  to  transmit  a  succession,  with  a  clause  of  wanaodioi 
may  not  by  the  force  of  an  inhibition  upon  it,  be  rendered  of  the  same  effect 
all  and  sundry  the  lieges,  as  it  is  against  the  granter.  It  must  at  the  same  time 
owned,  that  the  last  judgment  is  more  agreeable  to  the  notion  that  every  body  * 
had,  and  which  even  the  Court  has  formerly  entertained  {vide  January  24th  IfflJi 
Grahame  oontra  Rome,  voce  Provision  to  Heirs  and  Children)  and  is  the 
expedient  of  the  two,  as  the  giving  such  force  to  the  inhibition  would  be  in 
to  make  a  common  contract  of  marriage,  with  an  inhibition  on  it,  equal  to  an  entail 

N,B.  Both  the  above  judgments  were,  upon  an  appeal  to  the  House  of  Loid^ 
affirmed  on  the  7th  March  1751. 

Fd.  Die.  V.  3,  p.  215.    KUkerran  (Fiar,  Absolute  and  Limited)  No.  6,  p.  191 


No.  55.    [4402]  Catharine  Gerran  and  her  Husband  v,  John  Alkxavdbi  d 

M*Kilston.    June  U,  1781. 

A  last  will  was  expressed  in  the  following  manner :  '"  I  leave  to  Catharine  Genu, 
spouse  to  James  M'Ghie  merchant  in  Stranraer,  the  sum  of  £300  Sterling  in  lifeml 
alimentary,  and  to  be  divided  by  her  among  her  children  at  any  time  before  kr 
death ;  and,  failing  of  her  dividing  the  above  sum,  it  is  to  be  divided  by  the  keai 
and  representatives  of  the  said  John  Alexander,  the  testator,  as  they  shall  thiil  | 
proper.  I 

It  became  a  question  upon  this  clause,  how  far  the  mother  could  affect  the  legacy?  i 
and  '*  the  Lords  found  unanimously  that  she  had  only  a  right  of  liferent." 

The  Lord  reporter  observed,  that  by  many  decisions,  it  had  been  found  that  tk  | 
fee  was  really  in  the  parents,  though  the  destination  bore  only  in  liferent  to  then, 
and  in  fee  to  their  children  ;  but  that  this  was  not  ex  necessitate,  as  had  sometimes  beei  | 
supposed,  lest  the  fee  should  be  in  pendente.  It  was  upon  the  presumed  will  of  dw 
granter,  who  only  meant  a  spec  successionis  to  be  in  the  children ;  and,  thereiofB, 
whenever  there  appeared  to  be  intended  a  right  of  property  in  the  children,  the  pareat'i 
right  was  either  limited  to  a  mere  liferent,  or  considered  as  a  trust  fee,  which  oodd 
be  defeated. 

Reporter,  Lord  Braxfield. — Act.  . — Alt.  James  Bosweix. 

D.  Fd.  Die.  V.  2,  p.  215.    Fac.  Cd.  No.  56,  p.  96. 


No.  56.        Andrew  Macreadie  v.  The  Executors  of  James  Macfadzean. 

November  15,  1752. 

Found,  that  a  mutual  substitution  in  a  bond  granted  by  a  father  to  his  two  daufbteo, 
one  of  whom  was  married  at  the  date  of  the  bond,  under  a  prohibition  to  alteoate, 
except  in  a  contract  of  marriage,  could  not  be  disappointed  by  the  vmoti 
daughter's  general  disposition  in  her  prior  contract  of  marriage,  of  all  heriti^ 
acquired,  nor  by  her  posterior  gratuitous  alienation  to  her  husband. 

Janet  Macreadie,  in  her  contract  of  marriage  with  James  Macfadze&n,  does,  vitk 
advice  and  consent  of  Provost  Macreadie,  her  father,  convey  to  her  husband  all  aw 
sundry  lands  to  which  she  has  now  right,  and  to  which  she  may  hereafter  succeed,  in 
virtue  of  any  deed  made  by  her  said  father  to  her,  or  to  any  other  of  his  chiWrei. 
And  further,  "  she  makes  her  said  husband  and  his  foresaids,  her  cessionen  »» 
assignees  in  and  to  all  debts  due  to  her,  and  [4403]  i^  &t^d  to  the  whole  writs  coBceni' 
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was  to  secure  the  succession  to  her  daughter  Elizabeth  ;  yet  so  as  those,  who,  by  the 
course  of  law,  fell  to  succeed,  should  have  the  benefit  of  a  liferent,  and  their  children 
the  fee  ;  with  a  view  to  which,  the  deed  was  devised  in  the  manner  it  now  appears, 
whereby  none  of  the  other  heirs  could  prejudge  the  succession  of  her  daughter  who 
was  the  dilecta  'persona.  As  to  the  second,  it  is  true,  that,  when  the  succession  is 
settled  in  the  legal  order,  it  is  reasonable  to  interpret  clauses  favourably ;  but  then 
that  favour  is  not  to  be  used  to  wrest  words  contrary  to  their  ge-[4266]-ii^^e  meaning. 
To  the  third,  There  was  no  necessity  to  add  the  word  '*  allenarly  "  in  order  to  ascertain 
the  import  of  the  word  '*  Uferent ;  "  the  simple  expression  of  disponing  in  liferent 
excluded  the  fee,  especially  when  the  fee  is  expressly  given  to  others.  In  the  last 
place,  as  to  the  absurd  consequences  which,  it  is  pretended,  would  follow  from  sup- 
posing the  fee  not  to  be  lodgea  in  the  person  of  Robert  Frog,  it  is  answered  to  the 
first.  That  the  different  grants  of  the  different  liferents  are  not  substitutions  to  the 
first  liferent,  but  new  grants  of  liferents  ;  and  therefore  there  was  no  necessity  to  make 
up  any  title  to  the  prior  liferenter,  but  only  to  prove  that  the  former  liferenter  was 
dead,  and  that  the  condition  of  the  second  liferent  existed.  To  the  second,  The 
gratuitous  deed  of  the  disponer  would  not  prejudge  her  creditors,  seeing  they  might 
have  adjudged  the  fee  from  any  who  was  next  heir. 

The  CrcSitors  replied,  That,  if  there  is  any  rule  of  law  that  can  be  said  to  hold 
universally  and  without  any  exception,  it  is,  that  the  property  of  a  subject  cannot  be 
pendent,  but  must  necessarily  belong  to  some  person ;  neither  do  the  decisions  re- 
ferred to  on  the  other  side  prove  the  contrary  :  For,  as  to  the  first,  it  has  been  since 
over-ruled  by  the  decision  2d  January  1708,  Lord  Montstewart,  voce  Succession. 
And,  in  the  other  two  cases,  the  reasoning  on  both  sides  plainly  supposes  the  certainty 
of  that  principle ;  neither  is  the  instance  of  an  hcgreditas  jacens  an  exception,  seeing  the 
apparent  heir  stutinet  personam  hcsredis  even  before  his  service,  he  having  the  jus 
Juareditatis  ddalum  from  the  moment  of  his  predecessor's  decease,  although  a  service 
is  necessary  to  complete  his  titles.  With  regard  to  the  answers  that  have  been  made 
to  the  opinions  of  our  lawyers,  they  are  noways  satisfactory ;  for,  as  to  the  passage 
quoted  &om  Lord  Stair,  it  is  probable  that  he  supposes  the  case  where  no  more  is 
given  in  express  terms  to  the  father  than  a  liferent ;  because,  if  the  fee  were  given 
to  him,  it  could  not  be  the  subject  of  a  doubt.  And  Sir  (George  Mackenzie's  authority 
is  directly  in  point ;  for  the  reason  why  a  disposition  by  a  father  to  his  children  nascituri 
does  not  depude  him  of  the  fee,  is,  that  they  are  incapable  to  take  it,  on  account  of 
their  not  existing  at  the  date  of  the  deed  ;  which  appUes  directly  to  this  case,  as  the 
children  were  not  in  being  when  the  disposition  was  made.  It  is  also  obvious  from 
Dirleton's  opinion,  that  he  did  not  think  the  fee  could  be  taken  directly  to  children 
nascituri ;  and  therefore  he  proposes  to  vest  it  in  the  father  for  the  behoof  of  the 
children,  which  there  would  have  been  no  occasion  for,  if  it  could  have  been  done 
directly  to  the  children  themselves.  In  the  next  place,  as  to  the  conjecture,  that  the 
settlement  was  intended  to  secure  the  fee  to  Elizabeth,  it  is  without  any  manner  of 
foundation  ;  as  there  is  not  a  clause  in  the  whole  deed  from  whence  the  disponer's 
madelectio  of  her  can  be  inferred  ;  and,  if  the  granter's  own  word  is  to  be  credited, 
Kobert  is  the  vrceddecta  persona,  and  EUzabeth  the  least  delecta  of  them  aU.  Neither 
are  the  absurdities  that  naturally  follow  from  the  construction  of  this  settlement  by 
the  children  any  ways  removed  ;  for,  as  to  the  first,  the  continued  succession  of  life- 
renters  making  up  no  titles  by  service,  but  only  by  a  proof  of  the  death  [4267]  of  the 
former  liferenter,  and  the  existence  of  the  condition  of  the  second  liferent,  is  a  novelty 
unknown  in  law,  and  without  any  foundation  in  the  analogy  of  law.  And,  as  to  the 
second,  there  is  no  sort  of  answer  made  to  it. 

Duplied  for  the  Children  ;  That,  if  this  case  was  to  be  determined  by  a  jury,  agree- 
able to  the  practice  of  other  countries,  there  can  be  no  doubt  but  the  verdict  would 
be  in  the  very  terms  of  the  deed,  '*  That  Robert  Frog  has  the  liferent,  and  his  children 
the  fee  " :  for  the  whole  of  the  arguments  advanced  by  the  creditors  are  founded  upon 
this,  that  a  fee  cannot  be  pendent :  As  to  which,  it  may  not  be  improper  to  observe, 
that,  if  the  disposition  had  been  to  Robert  Frog  in  liferent  allenarly,  it  would  not 
have  been  pretended  that  he  was  fiar ;  and  yet  there  is  not  one  single  argument  drawn 
from  the  pendency  of  the  fee  in  the  present  question,  but  what  would  have  applied 
with  equal  strength  to  that  case;  therefore  it  must  be  evident,  that  either  their  principle 
is  false  or  misapplied.  At  any  rate,  it  is  a  maxim  that  does  not  hold  universally. 
Thus,  for  instance,  by  the  civil  law,  Venter  miUebatur  in  possessionem  propter  spem 
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second  son,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  Charles  E^dmonstooe 
third  son,"  &c.     He  reserved  his  own  liferent,  with  power  to  alter,  etiam  ina  ' 
mortis.    He  then  provides,  that  "the  said  Archibald  Edmonstone,  and  l^e 
heirs  of  entail  above  named,"  shall  discharge  his  debts,  &c.,  and  the  provisioMto 
younger  children. 

The  entail  goes  on  to  declare,  "  That  it  shall  not  be  lawful,  nor  in  the  power  of 
of  the  heirs  of  tailzie  and  provision  above  named,"  to  alter  the  order  of  snccesB 
contract  debt,  &c.    And  tnen  it  provides,  "  That  it  shall  be  lawful  to,  and  in 
power  of  the  said  heirs  of  tailzie,  to  burden  and  afiect  the  said  estate  with  the 
40,000  merks,  Scots  money,  which  I  the  said  Archibald  Edmonstone  do  hereby 
and  ordain  my  heir  of  tailzie  to  pay  my  younger  children  unprovided,"  &c 

It  then  orders,  that  aU  adjudications  on  debts  which  shall  be  contracted  by  th 
entailer,  or  "  by  the  foresaid  heirs  and  members  of  tailzie,"  shall  be  redeemed,  M 
"  And  that  the  said  Archibald  Edmonstone,"  or  "the  first  heir  who  shall  sooceed,^ 
shall  cause  register  the  entail,  &c. 

The  precept  to  infeft,  is,  "to  seize  the  said  Archibald  Edmonstone,  and  heir  aboil 
named ;  whom  failing,  the  other  heirs  of  tailzie  and  provision  above  mentioned^* 
kc.  The  warrandice  and  the  assignation  of  the  mails  and  duties  is  '^  to  Archibii 
Edmonstone,  and  the  other  heirs  of  entail."    The  deed  was  properly  recorded. 

On  the  entailer's  death  in  1768,  Archibald  Edmonstone  brought  a  declustol 
against  his  brother,  and  the  other  substitutes  in  the  entail,  to  have  it  iousd,  M 
he,  as  disponee  and  complete  fiar,  was  not  subject  to  any  of  its  limitations  or  raBtait^ 
tions. 

The  argument  for  the  defenders  amounted  to  this  ;  the  powers  of  the  entailer  t» 
bind  the  pursuer  are  indisputable  ;  and  both  the  general  import  of  the  settkmeBt^ 
and  the  particular  expressions  used,  prove,  that  it  was  his  intention  to  subject  hia 
to  the  same  fetters  with  the  remoter  heirs.  The  several  limitations  to  the  puisur 
and  his  brother,  are  declared  to  be  "  always  with,  and  under  the  burden  of  tiie  pro- 
visions, conditions,  &c.,  after  expressed ; "  and  the  mode  of  expression,  "  ArchibiU 
Edmonstone,  or  other  heirs  of  tailzie,"  so  often  repeated,  demonstrates,  that  ^ 
pursuer  was  considered  in  no  other  light  than  [4410]  ^t  heir  of  tailzie.  The  dftue 
respecting  the  provision  to  the  younger  children,  was  particularly  urged  in  this  view. 

As  to  the  decisions  quoted  for  the  pursuer,  it  was  observed,  that  the  case  of  Ledie 
of  Findrassie,  24th  July  1752  (See  Tailzie),  turned  on  a  deed  nearly  uninteUigibk 
and  a  deed  where  the  institute  was  never  coupled  with  the  other  heirs  of  entail ;  m4 
that,  in  the  case  of  Balfour  of  Randieston,  No.  58,  p.  4406,  the  question  was  wiA 
onerous  creditors,  and  not  among  donees,  between  whom  the  will  of  the  oomiiMtt 
donor  is  the  only  rule  of  decision.  Then  the  case  of  Gordon  of  Pitlurg,  29th  Jnlj 
1761,  voce  Tailzie,  was  stated  as  an  authority  for  the  defenders. 

On  the  other  side,  the  pursuer  argued,  that  the  statute  authorising  strict  entiik 
supports  only  restraints  laid  on  the  heirs  of  tailzie,  not  on  persons  vested  with  thi 
whole  fee  ;  that  the  fiar  possesses  the  full  exercise  of  property ;  and  that  no  soit  <ii 
restriction  of  his  powers  will  be  received  at  common  law,  without  the  clearest  intentioD 
of  the  donor  signified  in  the  most  precise  terms,  applying  directly  to  the  disponee, 
without  there  being  a  possibility  of  doubt ;  that  prohibitory,  irritant,  and  lesolntin 
clauses,  owe  their  authority  to  positive  statute,  and  not  to  common  law.  By  w* 
only  limiting  the  rights  of  the  proprietor,  but  exposing  him  to  an  entire  forfcito 
of  them ;  by  excluding  the  just  claims  of  onerous  creditors ;  and,  by  checkiiig  lh 
improvement  of  the  country  in  throwing  lands  extra  commercium,  they  are  notomjii 
the  situation  of  ordinary  restraints  on  the  fiar  (requiring  clear  evidence  of  intenAi 
to  constitute  them,  and  admitting  only  of  strict  interpretation  when  constitatod)i 
but  they  are  held  to  be  strictissimi  juris.  The  intention  of  the  donor  must  not  only 
be  indubitable,  but  the  restrictions  will  be  of  no  avail,  unless  that  meaning  is  expread 
in  the  proper  place  (not  gathered  from  particular  expressions,  nor  from  the  genent 
scope  of  the  deed),  and  in  legal  technical  language.  That  it  was  true,  even  in  enttthi 
the  win  of  the  donor  was,  in  some  cases,  to  receive  a  liberal  interpretation  ;  bTitthesR 
were  only  where  the  matter  directed  was  attributed  to  the  absolute  disposal  of  vil 
by  the  common  law.  Thus,  in  a  question,  which  of  two  claimants  should  take  tit 
succession,  a  liberal  interpretation  of  the  will  of  the  entailer  would  very  propedr 
direct  the  determination. 
/       The  destination  to  the  pursuer,  in  the  entailer's  marriage  contract,  was  mentioDed 
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as  an  argument,  to  show,  that  there  could  not,  in  bona  fide,  have  been  any  intention 
to  fetter  him  ;  and  the  omission  of  his  name  in  the  restraining  clauses,  was  urged  to 
prove,  that  this  must  have  actually  been  the  case.  The  decisions  of  Hepburn  of 
Keith  and  Sinclair  of  Carlowrie  were  quoted,  voce  Tailzie,  as  ascertaining  the  dis- 
tinctions in  construing  entails  which  the  pursuer  contended  for ;  and  those  of  Leslie 
and  Balfour  were  urged  as  directly  in  point,  since  there  could  be  no  doubt  of  the 
intention  of  the  entailer,  in  both  these  cases,  to  impose  the  restraints  on  the  disponee  ; 
and  yet  that  intention  was  disregarded.  As  to  the  objection,  that  the  case  of  Balfour 
was  decided  on  a  question  with  creditors,  it  was  observed,  that  this  circumstance 
made  no  difference  [4411]  ^^  point  of  law,  since  it  was  only  in  right  of  the  disponee 
that  the  creditors  could  claim ;  and,  in  all  cases  like  the  present,  the  favour  due  to 
creditors  must  operate  against  entails  as  much  as  if  creditors  were  actually  Utigating. 
The  interlocutor  of  the  Court  was  as  follows  : 

""  The  Lords  find,  that,  in  respect  it  appears  from  several  clauses  in  the  entail 
executed  by  the  pursuer's  father,  that  the  pursuer  is  comprehended  under  the  de- 
scription and  designation  of  heir  of  entail,  he  is  thereby  subjected  to  the  limitations 
and  restrictions  of  the  said  entail ;  and  therefore  sustain  the  defences,  and  assoilzie, 
and  decern." 

This  cause  was  appealed.  The  House  of  Lords,  April  15th,  1771,  ordered  and 
adjudged,  that  the  interlocutors  complained  of  be  hereby  reversed.  And  it  is  hereby 
declared,  that  the  appellant  being  fiar,  or  disponee,  and  not  an  heir  of  tailzie,  ought  not, 
by  impUcation  from  other  parts  of  the  deed  of  entail,  to  be  construed  within  the 
prohibitory,  irritant,  and  resolutive  clauses  laid  only  upon  the  heirs  of  tailzie. 

N.B.  The  account  of  this  decision  is  only  taken  from  the  appeal  cases. 

Fd.  Die.  V.  3,  p.  216.    Fac,  Col,  No.  114,  p.  386. 


No.  2.        [3]  Robertson  t;.  The  Duke  of  Athole.    November  20, 1806. 

A  father  having  disponed  an  estate  to  his  third  son,  *'  in  liferent,  for  his  liferent-use, 
and  in  fee  to  the  heirs-male  of  his  body,"  whom  faUing,  to  his  fourth  and  fifth 
sons,  and  the  heirs-male  of  their  bodies  respectively,  in  the  same  terms,  the  third 
son  is  not  prevented  from  selling  the  estate  by  the  subsequent  destination. 

The  Reverend  James  Robertson  (18th  December  1775)  conveyed  his  whole  pro- 
perty, and  especially  certain  lands,  to  trustees  for  behoof  of  his  children.  With  regard 
to  these  lands,  the  settlement  proceeds  in  these  words  :  ''  And  for  portion  to  the  said 
James  Robertson,  my  third  lawful  son,  I  hereby  recommend  to  and  appoint "  (his 
said  trustees),  **  to  dispone,  transfer,  alienate  and  make  over  in  favour  of  the  said 
James  Robertson,  my  son,  upon  his  arrival  at  the  age  of  twenty-one  years  complete, 
and  behaving  well,  and  to  the  satisfaction  of  said  trustees,  and  that  in  liferent,  for 
his  liferent-use,  and  in  fee  to  the  heirs-male  of  his  body ;  whom  failing,  in  liferent 
to  said  Charles  Robertson  (his  fourth  son),  and  in  fee  to  the  heirs-male  of  his  body  ; 
whom  also  failing,"  to  his  fifth  and  sixth  sons  successively  in  liferent,  and  in  fee  to 
the  heirs-male  of  their  bodies  ;  '*  whom  all  failing,  to  my  own  nearest  lawful  heirs 
and  assignees  whatsoever.  All  and  hail  the  foresaid  lands,"  &c. 

The  trustees  (31st  October  1785)  disponed  the  lands  exactly  in  terms  of  the  above 
settlement. 

James  Robertson  having  sold  the  lands  to  the  Duke  of  Athole,  his  power  of  doing 
BO  came  to  be  questioned.  This  point  was  tried  by  the  purchaser  presenting  a  bill  of 
suspension  ;  and  the  case  was  reported  to  the  Court  on  memorials. 

It  was  held,  that  the  substitution  of  the  younger  children  did  not  alter  the  case, 
nor  limit  the  power  of  disposal  which  the  disponee  would  have  had  if  there  had  been 
no  such  substitution  ;  for  it  was  thought  to  import  nothing  more  than  a  simple  desti- 
nation ; — and  the  disponee's  right  not  being  restricted  by  the  use  of  the  term, ""  for  his 
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liferent-use  allenarly,"  or  words  of  the  same  import^  to  a  fiduciary  fee,  any  sale  rilj 
property  made  by  him  must  of  course  be  effectual. 

The  Court  (20th  November  1806)  remitted  to  the  Lord  Ordinary  to  refuse  U»i 

Lord  Ordinary,  Armadale.— -For  Charger,  Monypenny.— Agent,  W.  BsLkc 
W.S.— Alt.  Forbes.— Agent,  Ro.  Graham,  W.8.— Clerk,  Scott. 

F.  Joe.  Co^.  No.  259,  p.  58BU 


No.  8.  [4443]  Lamington  v.  Kincaid.    March  2,  1627. 

Extract  of  a  bond  made  in  Bourdeaux,  subscribed  only  by  the  Tabellion,  w] 
bears,  that  a  party  subscribed  a  bond  insert  in  his  register,  is  sustained  by  the  Lcnl 
to  furnish  action,  because  it  was  known  to  the  Lords  that  it  was  the  custom  of  th 
part  to  make  the  bond  after  that  form  ; — and  because  the  bond  bore  damage 
interest,  the  Lords  modified  and  restricted  the  interest  and  damage  to  the  annoibea 
of  10  for  each  hundred,  so  long  as  the  principal  sum  was  unpaid. 

Fd.  Die.  V.  1,  p.  317.    Auchinleck,  MS.  p.  15, 


No.  19.  [4453]  The  Earl  of  Selkirk  v.  Gray.    July  22,  1708. 

In  a  competition  between  an  arrestment  and  assignation  after  the  English  form,  wUd 
requires  no  intimation,  the  Lords  preferred  the  arrester,  because,  though  a  im 
estabUshed  according  to  the  forms  of  a  foreign  country  may  be  effectual  here,  Tvt 
with  regard  to  all  steps  of  diligence  in  Scotland,  the  law  of  Scotland  must  be  tb 
rule.     This  judgment  was  reversed,  on  appeal. 

The  Duke  of  Hamilton  being  debtor  by  a  double  bond,  in  the  English  fonn,  to 
Captain  Alexander  Gavin,  in  £1030  Sterling,  he  assigns  this  to  Sir  James  Gray,  byt 
writ  of  attorney  in  rem  suam,  in  the  English  manner ;  whereon  Sir  [4454]  James  vrites 
to  the  Duke,  acquainting  him  of  his  right,  who  returns  an  answer  promising  payment ; 
but  after  this,  Charles  Earl  of  Selkirk  being  creditor  to  Captain  Gavin  he  amsfi 
this  money  in  the  Duke  his  brother's  hands  ;  and  a  competition  arising,  it  was  allefei 
for  Gray,  the  assignee.  That  he  was  not  bound  to  debate  any  preference,  bit 
insisted  against  the  Duke  on  his  letter  promising  payment,  which  was  as  sufficieat 
to  make  him  liable  as  if  his  assignation  had  been  formally  intimated,  seeing  tUi 
assurance  given  him  made  him  forbear  any  further  legal  intimation,  and  was  as  good 
as  if  he  had  given  a  bond  of  corroboration.  Answered  for  the  Duke,  There  ne?er 
was  a  more  extravagant  notion  pleaded,  than  to  assert,  that  because  the  Duke  promised 
payment,  therefore,  though  a  better  right  supervene  before  payment,  which  the  Duke 
could  not  forsee,  yet  he  must  pay  it  to  both  ;  which  shocks  common  sense,  sod  is 
destitute  of  all  foundation  in  law ;  and  Stair,  lib.  3,  tit.  1,  condemns  it.  See  both 
Stair  and  Dirleton,  11th  December  1674,  Elphinston,  voce  Proof  ;  as  also  Spotts- 
wood,  page  229.  The  Lords  found  this  superveniency  could  not  involve  the  DtJ» 
in  double  pajonent,  and  therefore  found  him  only  once  liable.  Then  Gray  pleaded 
this  second  ground,  I  must  be  preferred  to  your  posterior  arrestment,  for  my  assign*- 
tion  needed  no  intimation,  because,  being  in  the  English  form,  it  summarily  tiaDsniti 
the  property,  without  any  such  solemnity  as  an  intimation.  Answered,  mm  coMi 
this  is  the  law  of  England,  which  being  matter  of  fact  to  us,  must  be  proven  bv  i 
declaration  of  their  judges ;  but  2do,  esto  it  were,  it  cannot  regulate  this  case,  wlud 
is  betwixt  Scotsmen,  and  pursued  before  a  Scots  judicatory.  The  Lords  repelkd 
the  allegeance,  and  found  it  behoved  to  be  regulated  by  the  law  of  Scotland,  whic^ 
requires  intimation  as  a  necessary  solemnity.  3tio,  It  was  contended  for  the  B^ 
of  Selkirk,  That  the  holograph  missive  letter  founded  on,  could  not  prove  its  own  date, 
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against  an  arrestment,  bearing  a  date  posterior  thereto,  as  was  found,  14th  Jan.  1662, 
Dickie,  voce  Proof;  2l8t  June  1665,  Braidy,  Ibidem;  and  5th  February  1678,  Mac- 
kenue,  voce  Personal  and  Real.  Answered,  This  brocard,  that  hoLografha  non 
probarU  datam,  holds  as  to  heirs,  that  they  are  presumed  to  be  on  deathbed,  unless 
it  be  proven  they  were  read  and  seen  before  ;  but  in  matters  of  common  business, 
letters  are  probative  without  the  solemnities  of  witnesses,  and  are  amongst  the  strongest 
of  writs,  as  Stair  observes,  because  most  difficult  to  be  imitated  ;  and  as  such  writs 
would  not  militate  against  a  donatar  of  escheat,  so  neither  can  they  against  an  arrester, 
a  third  party,  however  pregnant  and  probative  they  be  against  the  party  writer, 
betwixt  him  and  the  receiver,  to  whom  it  was  directed.  The  Lords  found  it  could 
not  prove  against  the  arrester,  and  so  preferred  my  Lord  Selkirk  to  the  money.  It 
was  likewise  alleged,  That  after  Gray's  assignation,  Gavin,  the  cedent,  received  two 
years  annualrent,  which  seemed  to  presume  the  assignation  was  not  onerous ;  but 
the  Lords  abstracting  from  this,  decided  on  the  above-mentioned  grounds. 

Fol.  Die,  V.  1,  p.  318.     Fountainhall,  v.  2,  p.  456. 

[4456]  ***  ^hifi  <^&se  was  appealed  : 

The  House  of  Lords  ordered,  that  the  judgment  should  be  reversed. 

See  JaurnaU  of  the  House  of  Lords ^  v.  18,  p.  660. 


No.  25.  [4464]  Earl  of  Dalkeith  v.  Book.    February  1729. 

A  disposition  of  an  heritable  jurisdiction  in  Scotland,  made  in  England  after 
the  English  form,  was  not  sustained  even  against  the  granter,  to  oblige  him  to  grant 
a  more  formal  disposition  ;  though  it  was  pleaded,  that  such  a  disposition  must  at 
least  have  the  force  of  an  obligation  good  against  the  granter  and  his  heirs,  though 
it  would  not  avail  in  a  competition  with  a  more  formal  right ;  and,  if  such  a  disposition 
would  produce  action  in  England  against  the  granter,  to  renew  a  more  formal  right, 
it  might  be  also  a  good  ground  of  action  in  Scotland,  seeing  obligations  of  whatever 
nature,  executed  secundum  consuetudinem  loci,  are  effectual  in  Scotland.  See  Ap- 
pendix. Fd,  Die.  V.  1,  p.  319. 


No.  32.      [4473]  Hugh  Lawson  and  Others  v.  Alexander  Maxwell. 

February  12,  1784. 

Medicines  furnished  by  a  surgeon  in  London  to  a  Scotsman,  sent  thither  for  his  health, 
and  returning  afterwards  to  Scotland,  where  he  died,  though  they  would  have  been 
considered  as  a  privileged  debt,  if  furnished  in  Scotland,  were  not  held  so  by  the 
Court,  in  an  action  at  the  instance  of  the  English  surgeon. 

A  person  affected  with  a  violent  paralytic  disorder,  having  been  carried  from 
his  house  in  Scotland  to  London,  was  put  under  the  care  of  Mr.  Maxwell,  a  surgeon 
in  that  city ;  who  continued  his  attendance  upon  him  during  ten  months,  while  he 
remained  there.  He  never  convalesced,  his  disease  having  thrown  him  into  a  state 
of  insanity  ;  though  he  did  not  die  for  six  months  after  his  return  to  Scotland,  where 
he  received  the  assistance  of  another  surgeon. 

In  a  competition  of  his  creditors,  Mr.  Maxwell  claimed  a  preference  for  his  account 
of  medicines  and  attendance  during  those  ten  months,  as  being  a  priviledged  debt. 
The  other  creditors  objected  to  this  demand,  and 

Pleaded  ;  The  privilege  claimed  is  due  to  medicines  furnished  to  persons  on  death- 
bed only.  The  legal  interpretation  of  that  term  limits  it  to  sixty  days  preceding  death. 
It  is  during  that  period  alone  that  physicians  fees  are  to  be  presumed  not  paid  ;  7th 
February  1717,  Dr.  Russel  contra  Sir  James  Dunbar,  voce  Presumption;  7th  Feb- 
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ruary  1755,  Dr.  Park  contra  Langlands,  Ibidem  ;  and  in  practice  avagsons  do 
require  their  privilege  to  be  extended  farther.    If  indeed  it  were  not  so  defined, 
funds  of  persons  consumptive,  paralytic,  or  insane,  and  others  afflicted  with  diani 
of  the  duration  of  years,  would  often  be  wholly  exhausted  by  the  demands  of  A 
surgeons.  ] 

Answered  ;  That  persons  afflicted  with  disease  may  not  want  any  possible  im 
of  relief,  is,  in  all  civilized  society,  a  natural  object  of  the  law.  Hence,  to  ^ioqibi 
those  by  whom  medicines  are  administered,  to  give  their  aid  to  the  sick,  it  um 
them  of  a  recompense  out  of  the  moveable  effects  of  their  patients,  even  tbou^il 
should  not  live  to  be  in  a  capacity  of  bestowing  the  reward.  Happily  the  contmafl 
of  such  incapacity  is  seldom  so  long  as  60  days.  Nor  is  it  the  claimant  who  pla 
that  mankind  should,  in  behalf  of  his  profession,  be  presumed,  prcBsumpUone  jmk 
de  jure,  to  have  been  in  that  state  during  the  whole  last  two  months  of  their  fil 
though  a  doctrine  which,  if  admitted,  might  prove  highly  beneficial  to  the  medi 
practitioners.  This  curious  argument  comes  from  the  other  side  ;  and  the  tempn 
which  led  to  it  seems  to  have  been  a  notion  that  the  prcBSumptio  juris  et  de  jm\ 
incapacity  or  deathbed-sickness  during  that  period,  implied  a  like  presnmpfiiA 
sufficient  capacity  or  perfect  health  prior  to  it.  So  strange  an  idea  needs  not  to 
refuted ;  and  as  this  claim  is  founded  even  on  the  admitted  incapacity  of  the  pstii 
in  question,  it  ought  to  be  sustained.  The  practice  of  surgeons  in  making  fti 
demands,  corresponds  to  the  principle  by  which  these  are  authorised.  To  limit  Ik 
to  sixty  days,  would  be  to  incUcate  blame  for  permitting  their  patients  to  live  so  ki^ 
As  for  diseases  of  ybtj  long  continuance,  insanity  excepted,  it  is  rare  that  they  shoi 
be  accompanied  with  incapacity ;  but  it  is  cer-[4474]~tainly  just  that  in  them,  m« 
as  in  more  acute  distempers,  the  sick  should  enjoy  the  benignity  of  the  law. 

The  Lord  Ordinary  sustained  the  above-mentioned  claim  of  preference ;  and 

The  Lords  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

In  a  reclaiming  petition  Mr.  Lawson  farther  argued,  That  the  debt  having  befl 
contracted  in  England,  it  ought  to  be  judged  of  by  the  law  of  that  country ;  and  m 
there  it  was  no  wise  privileged,  so  neither  was  any  preference  due  to  it  here.  !• 
this  plea  Mr.  Maxwell  answered,  that  it  was  difficult  to  conceive  why  a  person  ahoaU 
have  forfeited  the  protection  of  the  law  of  this  country,  merely  by  going  into  o» 
neighbouring  one,  and  for  the  most  necessary  of  all  causes  too,  the  recovery  of  iiii 
health ;  and  yet  that  this  consequence  seemed  to  be  implied  in  depriving  him,  (b 
that  account  alone,  of  so  very  important  a  privilege. 

On  advising  that  reclaiming  petition  with  the  answers,  in  which  the  foregdm 
arguments  were  likewise  repeated. 

The  Court,  without  paying  more  regard  than  before  to  the  above  argument  alMifi 
deathbed,  seemed  to  alter  their  opinion  of  the  point  formerly  determined.  A&J^ 
Judges  now  considered  that,  besides  what  results  from  the  incapacity  of  the  patienl^ 
there  should  be  some  other  limitation  of  the  period  during  which  surgeons'  acooisli 
are  to  be  deemed  privileged.  Some  of  them,  however,  thought  it  might  he  allofei 
to  extend  to  many  months  ;  others  mentioned  three  or  four  months  ;  and  some  viewrf 
even  60  days  as  a  proper  period,  though  not  from  its  having  any  relation  to  the  bv 
of  deathbed. 

The  argument  founded  on  the  lex  loci  contractus  seemed  to  be  unanimously  adopted 
by  the  Court. 

The  Lords  therefore  altered  their  former  interlocutor,  and  rejected  the  diia 
of  preference.    See  Privileged  Debt. 

Lord  Ordinary,  Ankerville. — For  Lawson,  Corbet.— -Alt.  Dalzell. — Clerk,  Owa 

Fd.  Die.  V.  3,  p.  221 .    Fac.  Col.  No.  U6,  p.  237. 
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No.  58.    [4504]  Jean  Thomson  and  John  Hay,  Executors  of  John  Hay,  Taylor  in 
London  t;.  The  Earl  of  Linlithgow  and  his  Curators.    July  16,  1708. 

An  accompt,  though  contracted  in  England,  was  found  to  prescribe  according  to  the 
Scots  law,  where  payment  was  pursued  for. 

In  a  pursuit  on  the  passive  titles  at  the  instance  of  the  Executors  of  John  Hay 
17.  the  Earl  of  Linlithgow  and  his  Curators,  for  an  account  contracted  by  the 
late  Earl  at  London,  whereof  the  last  article  is  in  the  1695,  it  was  alleged  for  the 
defender,  That  the  account  was  prescribed,  not  being  pursued  within  three  years. 

[4606]  Alleged  for  the  pursuers ;  Imo,  Prescription  was  interrupted  by  the  exe- 
cution of  a  general  charge  to  enter  heir  in  January  1697,  within  two  years  of  the  last 
article  of  the  account,  with  a  summons  for  payment  executed  in  May  1698 ;  which 
summons  must  be  an  effectual  interruption ;  because,  deducting  a  year's  time  after 
the  late  Earl's  decease,  during  which  the  pursuers  could  not  insist  cum  effectu,  in 
respect  of  the  defender's  privilege  of  annus  ddiberandi,  there  are  not  three  years 
betwixt  the  citation  and  the  last  article  of  the  account.  2do,  The  triennial  prescrip- 
tion cannot  be  obtruded,  because  the  debt  pursued  was  contracted  in  England,  where 
no  such  prescription  takes  place  ;  for  in  personal  contracts,  the  law  of  the  locus  con- 
tractus  must  be  the  rule ;  merchants  or  tradesmen  who  trust  foreigners,  not  being 
obliged  to  know  the  municipal  law  and  customs  of  the  place,  where  the  debtors  reside. 

Answered  for  the  defenders.  The  execution  of  the  general  charge  could  have 
no  effect  of  interruption,  because  it  mentions  no  particular  debt,  nor  contains  any 
conclusion  for  payment ;  nor  yet  could  the  summons  interrupt,  not  being  executed 
within  three  years.  The  annus  deliberandi  is  not  to  be  regarded ;  in  respect  the 
defender  was  served  and  retoured  heir  to  the  late  Earl  within  a  few  months  after  his 
decease.  2do,  A  pursuit  in  Scotland  against  a  Scotsman,  can  only  be  determined 
according  to  tike  Scots  law. 

The  Lords  sustained  the  defence  of  prescription.    See  Pbssoription. 

Fd.  Die.  v.  1,  p.  321.    Forbes,  p.  268. 
\*  Fountainhall  reports  the  same  case  : 

The  ReUct  and  Children  of  John  Hay,  taylor  in  London,  as  his  executors,  pursue 
the  Earl  of  Linlithgow,  as  heir  to  his  uncle,  for  payment  of  £40  Sterling  of  a  taylor's 
account  owing  to  them  by  the  last  Earl,  and  offered  to  prove  the  furnishing  of  the 
work  by  witnesses.  Alleged,  The  account  is  prescribed,  the  last  article  not  being 
within  three  years  of  raising  the  process,  and  so  can  only  be  proven  scripto  vd  jura- 
mento  by  the  act  1579.  Answered,  Ought  to  be  repelled,  because  an  account  taken  on 
in  England,  where  no  such  law  takes  place.  2do,  Interrupted  by  a  general  charge  to 
serve  heir,  executed  long  within  the  three  years.  3tio,  I  could  not  legally  pursue 
within  his  year  of  deUberation ;  and  if  that  be  deducted,  both  the  charge  and  the 
summons  are  within  the  three  years.  RepUed  to  the  1st,  The  law  of  Scotland  intro- 
ducing a  triennial  prescription  of  tradesmen  and  merchants  accounts  ^^ioad  modum 
probandi,  must  only  regulate  this  matter,  being  betwixt  Scotsmen,  and  pursued  here. 
To  the  2d,  The  general  charge  cannot  interrupt,  eo  ipso  that  it  is  general,  and  does  not 
bear  a  special  condescendence  of  the  debt  for  which  it  was  sought,  and  then  it  might 
have  done,  as  was  found  in  Preston's  case  corUra  Lord  Ballantyne,  for  supporting  an 
inhibition  served  on  such  a  charge.  To  the  3d,  The  annus  ddiberandi  can  never  be 
deducted  here,  for  two  reasons,  1st,  because  the  Earl  was  served  heir  to  his  uncle 
within  the  year,  which  was  a  plain  renunciation  of  [4606]  ^^^  benefit  of  that  delay. 
2dly,  You  could  have  pursued  me  within  the  year  upon  the  other  passive  titles  of 
behaviour  as  heir,  vitious  intromission,  &c.  RepUed,  A  general  charge  may  not  be 
a  sufficient  interruption,  where  the  party  libels  more  grounds  of  debt  than  one  ;  but 
here  the  summons  contains  nothing  but  this  single  account  of  £40  Sterling,  and  so  the 
charge  can  be  applied  to  no  other  subject  but  to  this  allenarly.  And  as  to  the  annus 
ddiberandi,  I  was  not  bound  to  know  you  were  served  heir ;  and  the  most  this  argu- 
ment could  operate,  was  to  deduct  these  months  after  the  service,  but  guoad  the  months 
before,  they  cannot  be  counted  in  the  prescription.    Though  these  three  points  were 
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very  considerable,  and  that  minority  does  not  stop  these  shorter  prescriptiong,  m 
the  Lords  repelled  them  all,  and  found  the  account  prescribed  quoad  probatntl 
witnesses.    See  Prbsceiption.  Fountainhall,  v.  2,  p.  45t^ 


No.  80.  [4542]  Archibald  Sinclair  of  the  Island  of  Jamaica,  and  Wnud 
Sutherland  his  Attorney  v.  Mrs.  Frazer,  and  her  Husband  Albxum 
Frazbr,  Younger  of  Strichen,  Esq.    July  14,  1768. 

Found,  that  a  foreign  decree,  bearing  to  have  been  in  foro  contentioso,  had  not  ik 
effect  of  a  res  judicata  in  Scotland,  but  entitled  the  party  claiming  und^  it,  il 
plead  that  the  oniM  probandi  rested  on  his  opponent. 

Mrs.  Frazer  having  succeeded,  when  under  age,  to  an  estate  in  Jamaica,  her  tifcaa 
appointed  Archibald  Sinclair,  and  one  Mr.  Archdeacon,  attornies  for  managii^  ill 
Mr.  Sinclair,  however,  alone  acted. 

When  Mrs.  Frazer  came  of  age,  another  gentleman  was  appointed  in  Mr.  Sioi^A 
place  ;  but  no  settlement  of  accounts  appears  to  have  been  made  with  Mr.  Sindaff.  J 

The  estate  was  sold  in  1763  ;  and,  in  1767,  Mr.  Sinclair  brought  an  action  intUil 
Court  against  Mrs.  Frazer  for  a  specific  sum,  awarded  by  a  judgment  of  the  Bapmat 
Court  of  Judicature  in  the  island  of  Jamaica,  as  a  balance  due  the  pursuer  upoo  m 
account  current  with  the  defender.  The  record  produced  was  certified  by  the  ckdG 
of  court ;  his  subscription  by  the  secretary  of  the  island,  [4543]  *  notary  publie;! 
and  the  secretary's  subscription  was  confirmed  by  that  of  the  governor ;  and  the  gml 
seal  of  the  island  was  appended. 

The  defender  made  some  objections  to  the  contents  of  the  decree  in  point  of  lorn; 
but,  when  the  cause  went  to  the  House  of  Peers,  they  were  considered  as  msg 
entirely  from  unacquaintance  with  the  nature  of  the  English  process. 

An  objection,  however,  of  another  sort  was  offered,  viz.  That  the  compeftraK* 
made  for  the  defender  in  Jamaica  was  not  with  her  knowledge  or  authority.  Sk 
therefore  argued,  that  the  decree  was  to  be  considered  as  a  decree  in  absence,  td 
ought  to  be  opened  up  in  course,  as  decrees  of  absence  Usually  are,  when  the  gronfiJi 
of  them  are  questioned  :  And  she  accordingly  craved,  that  the  pursuer  should  pioda* 
the  vouchers  of  the  debts  he  claimed,  in  oider  to  introduce  a  fair  count  and  reckonifig 
between  the  parties. 

"  The  Lord  Ordinary  ordered  the  vouchers  to  be  produced." 

The  pursuer  reclaimed  to  the  inner-house,  and  argued,  Imo,  That  the  decfse 
of  a  Supreme  Court  was  to  be  held  pro  veriiate  ;  so  that,  if  the  decree  he  produced 
was  not  disputed  to  be,  in  fact,  the  decree  of  a  tribunal  over  which  the  courts  in  M- 
land  had  no  jurisdiction,  it  was  as  incompetent  for  them  to  examine  into  the  grofi»l6 
of  decision,  as  to  open  up  a  judgment  in  foro,  of  their  own  ;  2do,  That,  if  the  deotf 
is  not  to  be  acknowledged  as  a  res  judicata,  it  ought,  at  least,  to  throw  the  ofittt  fir^ 
bandi  upon  those  who  object  to  it. 

He  particularly  urged,  that  decrees  of  foreign  courts  of  justice  were  everj  view 
put  in  execution  ex  comitate ;  but  that,  in  a  case  like  the  present,  where  the  decree  w 
pronounced  by  a  British  Court,  there  was  even  a  necessity  to  give  it  effect ;  siw*. 
otherwise,  the  commerce  and  due  connection  between  the  different  parts  of  the  cmpiw 
could  not  be  preserved. 

The  authorities  the  pursuer  founded  on  were,  Voet,  de  re  judicata,  §  41 ;  BAr* 
in  rat.  ad  leg,  75,  De  Jud, ;  Mynsingen  observat.  cent,  obs,  69  ;  Justice  of  the  U,^ 
of  the  Sea,  p.  427  ;  1  Rolls  ab.  929  ;  MoUoy  de  jure  maritimo,  1.  3,  cap.  8,  jf  ^-^ 
cisions,  Edwards  v.  Prescot,  No.  79,  p.  4535  ;  Wedderbum  v.  Keith  in  1760;*  «» 
Laycock  v,  Clark,  No.  85,  p.  4554.  He  likewise  set  forth,  that  decrees  of  the  CobJ 
of  Session  were  received  in  the  Court  of  Chancery  in  England,  and  execution  decieed 
upon  them.  It  does  not  appear  from  the  appeal  cases,  out  of  which  alone  this  leport 
is  collected,  that  any  authorities  were  quoted  by  the  defenders. 

"  The  Lords  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor." 

*  See  General  List  of  Names. 
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This  determination  was  reversed  in  the  House  of  Lords ;  and  the  principle  of 
the  decision  is  given  in  the  judgment ;  the  terms  of  which  were, 

March  4,  1771. — "  It  is  declared,  that  the  judgment  of  the  Supreme  Court  of 
Jamaica  ought  to  be  received  as  evidence  frima  fade,  of  the  debt ;  and  that  it  lies 
upon  the  [4544]  defendant  to  impeach  the  justice  thereof,  or  to  show  the  same  to 
have  been  irregularly  obtained.  It  is  therefore  ordered  and  adjudged,  That  the 
several  interlocutors  complained  of  be,  and  the  same  are  hereby  reversed. 

Fac,  Col,  No.  13,  p.  384. 


No.  102.    [4591]  Janet  Macculloch  v.   Edward   Macculloch   of  Auchenguill. 

February  10,  1759. 

Cohabitation  in  a  foreign  country,  will  not  constitute  a  marriage  in  Scotland. 

Janet  Macculloch  commenced  a  process  of  declarator  of  marriage,  before  the 
Commissaries  of  Edinburgh  v.  Edward  Macculloch  ;  in  which  a  proof  was  allowed. 
The  general  import  of  the  evidence  was.  That  she  was  a  person  of  good  character, 
and  nearly  related  to  the  defender  himself :  That  in  the  year  1749,  and  beginning 
of  the  year  1750,  she  resided  in  the  family  of  Lady  Ardwall,  the  defender's  sister,  as  an 
assistant  in  the  education  of  her  daughters  :  That  the  defender  resided  in  the  same 
house,  and  was  younger  than  her  by  some  years  :  That  it  was  discovered  in  the  family, 
that  the  pursuer  had,  upon  several  occasions,  in  the  night-time,  gone  from  her  own 
apartment,  where  she  slept  with  the  children,  to  the  apartment  where  the  defender 
slept :  That,  in  summer  1750,  she  discovered  herself  to  be  with  child,  and  went  from  the 
house  of  Ardwall  to  her  mother's  house ;  where,  after  staying  a  short  time,  she  accom- 
panied the  defender  to  the  Isle  of  Man,  and  there  resided  for  about  six  months,  and 
was  deUvered  of  a  child  ;  That  the  defender  was  very  attentive  to  her  at  this  time, 
and  was  understood  by  the  people  of  the  house  to  be  her  husband  ;  and  that  upon 
several  occasions,  in  conversmg  with  the  people  of  the  house,  he  called  her  his  wife, 
and  was  understood  by  his  own  brother  to  be  married  to  her,  who  came  to  the  Isle 
of  Man  to  make  enquiry  :  That  he  procured  the  child  to  be  baptized  by  the  parish- 
minister,  and  its  name  was  entered  in  the  register  as  a  lawful  child  :  That  during 
this  period,  the  defender  went  several  times  from  the  Isle  of  Man  to  Scotland  about 
his  private  affairs,  and  returned  again  ;  upon  the  whole,  had  resided  with  her  in  the 
Isle  of  Man  above  three  months  :  That  upon  their  return  from  the  Isle  of  Man,  the 
pursuer  returned  to  her  mother's  house,  and  the  defender  to  the  house  of  Ardwall : 
That  during  the  space  of  a  year  thereafter,  he  made  four  visits  to  the  pursuer,  and 
upon  some  of  these  occasions  slept  with  her,  with  the  knowledge  of  her  sisters,  who 
were  persons  of  good  character  :  That  there  was  a  report  in  the  country,  after  his 
return,  that  he  was  married,  and  he  never  expressly  contradicted  that  report  during 
the  first  year  after  their  return. 

The  Commissaries  *' found  the  facts,  circumstances,  and  qualifications  proved, 
not  relevant  to  infer  marriage  ;  and  therefore  assoilzied  the  defender." 

In  a  bill  of  advocation  for  the  pursuer  it  was  contended.  That  the  judgment  of  the 
Commissaries  in  this  case  proceeded  from  an  opinion,  that  no  cohabitation  as  husband 
and  wife,  however  strongly  supported  by  the  acknowledgment  of  the  parties  that 
they  were  married,  was  sufficient  to  constitute  a  marriage  by  the  law  of  Scotland, 
if  that  cohabitation  happened  in  a  foreign  country,  by  the  laws  of  which,  cohabitation 
alone  was  not  sufficient  to  constitute  a  marriage  :  That  this  point  of  law  had,  how- 
ever, been  overruled  in  a  late  noted  case  between  George  Forbes  and  the  Countess 
of  Strathmore  (See  Appendix)  ;  where  [4592]  the  marriage  was  chiefiy  supported 
by  the  proof  of  a  cohabitation  and  acknowledgment  during  the  residence  of  the  parties 
in  Holland. 

That  by  the  law  of  Scotland,  the  serious  and  deliberate  acknowledgment,  that  a 
child  is  lawfully  begotten,  and  the  mother  a  lawful  wife,  is  a  sufficient  proof  of  a 
private  marriage  between  the  parties,  whether  that  acknowledgment  be  emitted  in  this 
country,  or  any  where  else.  And  this  is  not  peculiar  to  the  proof  concerning  a  private 
marriage  ;  for  the  evidence,  that  any  other  private  deed  or  transaction  had  happened 
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in  Scotland,  may  arise,  in  a  great  measure,  or  altogether,  from  facts  and  circv 
occurring  in  a  different  country.    If  it  should  be  proved  against  a  person  aocnseid 
any  crime,  that,  in  a  foreign  country,  before  witnesses,  he  fully  confessed  the  i 
laid  to  his  charge,  or  committed,  in  this  country,  this  would  be  good  evidence  oil 
fact,  without  enquiring  what  would  be  the  consequence  of  such  confession  by  the  1 
of  the  country  where  it  was  made. 

That  in  this  case,  from  the  character  and  rank  of  the  pursuer,  there  was  i 
strongest  reason  to  presume,  that  there  had  been  a  promise  of  marriage,  and  (' 
she  had  trusted  to  the  faith  and  honour  of  the  defender  :  That  this  was  farther  c 
firmed  by  his  open  acknowledgment  of  her  as  his  wife  in  the  Isle  of  Man,  and 
solemn  and  deliberate  acknowledgment  that  the  child  was  lawfully  begotten,  at  1 
sacrament  of  baptism  :  And  though  he  made  use  of  several  pretences  to  delay  av 
ing  the  marriage  in  Scotland,  yet  his  visits  to  the  defender  at  her  mother's  ' 
were  evidently  upon  the  footing  of  an  acknowledged  husband ;  and  his  never 
tradicting  the  report  which  prevailed  after  their  return  from  the  Isle  of  Man,  i 
to  his  own  particular  relations,  must  be  held  as  the  strongest  acknowledgment  i 
the  fact. 

Answered,  Cohabitation  as  man  and  wife  does,  by  the  law  of  Scotland, 
a  marriage  ;  but  such  cohabitation  requires  the  open  and  repeated  acknowl( 
of  the  parties,  and  must  appear  to  be  the  result  of  a  deliberate  intention  to  avoids 
other  as  man  and  wife.     The  writers  on  the  civil  law  require  that  it  should  sol 
for  ten  years  ;  and  Craig,  as  well  as  Lord  Stair,  requires  that  it  should  subsist  a  i 
siderable  time  ;  but  none  of  these  requisites  occur  in  the  present  case. 

It  appears  by  Sir  George  Mackenzie's  observations  upon  the  act  77th  Pari.  15 
that  the  proof  arising  from  cohabitation,  is  capable  of  being  redargued  by  a  oont 
proof  ;  and  here  there  is  not  only  no  proof  of  an  actual  marriage,  but  the  stron 
presumptions  of  the  contrary. 

It  is  an  essential  requisite  of  cohabitation,  that  it  should  be  open  and  pabli&j 
This  appears  from  the  civil  law,  l.9et  22,  Cod.  De  nuptiis.    But  here  the  cohahiti*| 
tion  was  clandestine,  and  concealed  in  a  solitary  place  ;   and  occasioned  merely  b] 
the  necessity  of  assuming  that  appearance,  that  the  pursuer  might  be  treated  in  i 
proper  manner  during  her  delivery  and  inlying. 

The  cohabitation  in  the  Isle  of  Man  cannot  establish  the  marriage,  for  anotfaerJ 
reason  :  The  legal  import  and  effect  of  a  man's  actions  must  be  judged  of  [^383]  acooid*  1 
ing  to  the  law  of  the  country  where  he  is  residing  at  the  time.  Thus,  intromisaal 
by  a  Scotsman  with  goods  in  England  belonging  to  a  Scotsman  who  died  in  Soot-  j 
land,  without  confirmation  here,  was  found  no  passive  title ;  but  only  U>  subject  J 
the  intromitter  in  valorem,  agreeable  to  the  law  of  England,  where  the  intromiafiMi 
happened  ;  Archbishop  of  Glasgow  contra  Bruntsfield,  No.  16,  p.  4449.  If  a  difiereit  I 
law  were  to  prevail  with  respect  to  marriage,  this  absurdity  would  follow,  that  paztks ; 
might  be  held  as  married  in  one  part  of  the  united  kingdom,  and  not  in  the  other. 

In  the  case  of  Forbes  contra  the  Coimtess  of  Strathmore,  the  cohabitation  ia 
Holland  was  not  held  sufficient  to  establish  the  marriage ;  for  not  only  was  tbe 
acknowledgment  of  the  parties  in  that  case  much  stronger  and  more  explicit  tba 
in  this,  and  their  cohabitation  of  a  longer  continuance  ;  but  there  was  also  strong 
presumptive  evidence,  that  an  actual  marriage  had  been  celebrated  in  Scotland. 

There  is  here  no  proof  of  an  actual  marriage,  but  strong  presumptions  to  the  con- 
trary. There  is  no  proof  of  any  acknowledgment  or  cohabitation,  except  what  hip- 
pened  in  the  Isle  of  Man  ;  and  the  whole  of  the  defender's  behaviour,  both  befew 
he  went  to  that  island,  and  after  his  return,  was  contradictory  to  the  suppositioa 
of  a  real  or  an  acknowledged  marriage.  It  was  not  necessary  for  him  to  contradn^ 
every  idle  report,  or  to  set  every  one  right  who  had  conceived  a  false  opinion. 

''  The  Lords  remitted  the  cause  to  the  Commissaries,  with  instructions  to  find 
the  marriage  proved." 

Act.  Garden,  Lockhart. — Alt.  Alex.  Murray,  Hamilton-Gordon,  Milleb. 

This  judgment  was  reversed  by  the  House  of  Lords,  and  the  marriage  found  not 
proved. 

W.  J.  Fd,  Die,  V.  3,  p.  231.    Fac.  Col.  No.  168,  p.  298. 
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107.      [4601]  Colin  Morison  and  Others  v,  James  Ker.    February  25,  1790. 

An  English  administrator,  living  in  Scotland,  may  be  sued  here. 

Alexander  Ker,  having  his  residence  in  England,  bequeathed  the  liferent  of  his 
^,  which  consisted  of  moveables,  to  his  sister  Janet  Ker,  and,  after  her  death,  to 
next  lawful  heir  or  heiress  of  blood. 

Upon  the  testator's  death,  Janet  Ker  took  out  letters  of  administration  in  the 
rogative  court  of  Canterbury,  and  obtained  possession  of  the  whole  effects. 
Those  effects  Janet  Ker  delivered  over  to  James  Ker,  who  after  her  was  one 
tlie  nearest  of  kin  to  Alexander  Ker,  and  who  also  claimed  to  be  his  heir,  if  the 
tination  in  the  will  already  mentioned  should  have  the  effect  of  excluding  the 
nest  in  kin. 

Janet  Ker  having  also  died,  James  Ker,  who  had  his  residence  in  Scotland,  was, 
ker  representative,  sued  in  the  Court  of  Session  by  Colin  Morison  and  others,  claim- 
;  as  the  nearest  in  kin  of  Alexander  Ker,  a  rateable  share  of  the  effects  left  by  him. 
bar  of  this  action,  it  was 

Pleaded ;  A  person  to  whom  an  office  of  trust  is  given  by  the  judicial  act  of  a 
rticnlar  court  of  law,  is  not  obliged  to  render  an  account  of  his  administration  in 
f  otiier.  Least  of  all  can  he  be  compelled  to  defend  himself  ag[ainst  those  suits 
It  may  be  instituted  in  another  country,  where  the  nature  of  his  office,  and  the 
his  resulting  from  it,  cannot  be  understood  or  explained.  This  is  exemplified  in 
t  case  of  a  factor  named  by  the  Court  of  Session,  who  cannot  be  required  to  account 
*  in  that  Court,  and  who  surely  could  not  be  sued  in  England,  if  he  should  happen 
be  found  there. 

In  the  case  of  an  English  administrator,  who  is  merely  the  officer  appointed  in 
B  proper  court  for  managing  the  moveable  estate  of  a  person  deceased,  this  rule 
ems  peculiarly  applicable.  In  taking  out  letters  of  admmistration,  the  party  and 
I  sureties  become  bound  to  produce,  in  the  prerogative-court,  a  just  inventory  of 
ft  effects  which  "  are  to  be  distributed  and  disposed  of  in  such  manner  and  form  as 
ail  be  limited  by  the  direction  of  the  Ordinary."  This  obligation,  it  is  evident, 
finot  be  fulfilled  but  in  the  same  prerogative  court,  from  whence  the  lettera  of 
bninistration  have  issued ;  neither  can  the  administrator,  or  his  sureties,  obtain  a 
toper  discharge  elsewhere. 

Thus  the  point  has  been  repeatedly  decided  ;  and  in  the  present  case,  where,  owing 
>  the  peculiar  construction  of  the  will,  it  becomes  a  question,  who  are,  by  the  law  of 
Qgland,  entitled  to  the  succession  ?  to  adopt  a  different  rule  woidd  be  exceedingly 
^expedient.  It  may  be  said,  that  the  administrator  being  dead,  while  those  who 
ive  succeeded  to  her  reside  in  Scotland,  no  effectual  action  could  be  instituted  in 
lie  English  courts.  But  as  the  defender  is  ready  to  appear  in  any  action  that  may  be 
rought  against  him  in  England,  and  as  he  is  possessed  of  sufficient  funds  in  that 
Mmtry,  that  circumstance  does  not  seem  to  be  of  any  importance.  Harcarse,  voce 
ixecutry ;  March  1684,  Dryden  con- [4602]-«*'a  Elliot,  voce  Forum  Cobipetens  ; 
^nrrough  contra  Grant,  No.  131,  p.  2661 ;  22d  November  1770,  Blackstocks  contra 
lackay.    See  Appendix. 

Answered ;  It  is  a  mistake  to  ima^ne,  that  an  English  administrator  can  only 
«  sued  in  the  prerogative-courts.  His  authority  indeed  is  derived  from  thence,  as 
fcat  of  a  Scots  executor  is  from  the  Commissaries  ;  but  this  does  not  hinder  him,  any 
aote  than  it  does  a  Scots  executor,  from  being  sued  in  any  of  those  judicatories  where 
in  ordinary  action  of  debt  could  be  brought  against  him. 

If,  after  taking  possession  of  the  whole  effects,  a  Scots  executor  were  to  retire  to 
Sngknd,  justice  requires  that  the  obligations  he  has  come  under  to  the  creditors  and 
icarest  relations  of  the  deceased  should  accompany  him.  In  the  same  manner, 
rtiere  an  English  administrator  brings  the  effects  to  Scotland,  those  for  whom  he 
j8  trustee  must  have  a  power  of  suing  him  here.  Indeed  it  is  more  necessary  in  the 
attercaae  than  in  the  former,  there  being  no  method  in  the  law  of  England,  by  which 
Ml  action  can  be  instituted  against  a  party  who  is  not  within  the  kingdom. 

The  decisions  which  have  been  resorted  to  must  have  been  founded  on  specialities 
wwck  do  not  here  occur ;  or  if  they  rest  on  a  broader  foundation,  they  are  manifestly 
wroneous.    As  to  the  ambiguity  of  the  words  used  by  the  testator,  that  can  prove 
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no  obstacle  to  the  interposition  of  the  Scots  courts,  if  they  be  not  wholly  inoomp 
the  judges  in  this  country  being  in  the  daily  use  of  deciding  on  the  princi^J 
foreign  law,  where  it  is  necessary  for  doing  justice  to  the  parties. 

Several  of  the  Judges,  moved  by  the  former  decisions,  were  at  first 
missing  the  action.     But  the  judgement  of  the  Court  sustaining  the  jv 
was  at  length  pronounced  with  considerable  unanimity. 

The  Lords  sustained  the  action. 

Reporter,  Lord  Alva. — Act.  J.  W.  Murray. — Alt.  Solicitor-General, 

Tytler. — Clerk,  Gordon. 

Fol  Die,  V.  3,  p.  230.    Fac.  Col.  No.  121,  p. : 


No.  108.    Douglas,  Heron,  and  Company  v.   The  Trustees  of  Andrew 

November  19, 1793. 

Found,  that  an  English  administrator  having  a  domicile  in  Scotland,  might  be  i 
in  the  courts  of  this  country.     This  judgement  was  reversed  on  appeal. 

Mr.  Baron  Grant,  on  the  16th  of  May  1772,  accepted  two  bills  drawn  on 
by  John  Fordyce,  payable  65  days  after  date. 

The  bills  were  indorsed  to  Douglas,  Heron,  and  Company,  by  whom  they 
protested  on  the  23d  July  1772,  being  the  last  day  of  grace. 

A  sequestration  having  by  that  time  been  awarded  against  Mr.  Fordyce, 
bills  were,  in  August  1772,  produced  for  Douglas,  Heron  and  Company,  at  a 
of  his  creditors,  as  their  grounds  of  debt. 

[4603]  III  1775,  they,  in  common  with  Mr.  Fordyce's  other  creditors,  accepted 
composition,  and  granted  him  a  discharge. 

On  the  23d  July  1778,  a  summons  was  executed  against  Andrew  Grant,  as  np* 
senting  his  brother  the  Baron,  for  payment  of  the  balance  still  due  upon  the  nBfe 
Andrew  Grant  died  whUe  this  action  was  in  dependence,  after  having  conveyed  ki 
estate  in  the  West  Indies  to  trustees,  by  a  deed  in  the  English  form,  upon  which  Huf 
afterwards  obtained  letters  of  administration  in  the  Prerogative  Court  of  CaateAmfi 

In  an  action  brought  against  the  Trustees,  who,  though  they  resided  chiefly  m 
England,  had  a  domicil  in  Scotland  ;  they,  inter  alia, 

Pleaded ;  Imo,  The  trust-estate  is  subject  to  the  law  of  England ;  ihe  deedii< 
executed  in  the  English  form  ;  the  trustees  have  found  caution  for  their  in^omissioi^i 
in  the  Prerogative  Court,  where  they  are  liable  to  account,  and  therefore  they  cannal 
be  sued  in  tms  country ;  Burroughs  v.  Grant,  No.  131,  p.  2661. 

2do,  The  bills  are  prescribed.  The  sexennial  prescription  runs  from  the 
when  the  bills  became  exigible,  i.e.  from  the  day  of  payment ;  12  Geo-  III,  c  72.§tt 
The  days  of  grace  were  introduced,  not  for  the  sake  of  the  debtor  in  the  bill,  \m 
in  order  to  regulate  questions  of  recourse ;  Ersk.  b.  3,  tit.  2,  §  33.  Diligence  itfr 
be  raised  before  the  days  of  grace  are  elapsed,  Charles  v.  Skirving,  No.  172,  p.  1614r 
and  interest,  as  well  as  the  six  months  allowed  for  registration,  run  from  tie  dayrf. 
payment. 

Answered  ;  Imo,  The  Trustees  are  personally  liable  for  the  debts  of  the  trostoli 
to  the  extent  of  the  funds  in  their  hands.  The  taking  out  letters  of  administete 
and  finding  security,  are  intended  only  as  an  additional  safeguard  to  creditort  oi 
others  interested  in  the  succession,  and  the  trustees  notwithstanding  may  be  pro^ 
cuted  in  any  court  having  jurisdiction  over  them  ;  Morison  v.  Ker,  No.  107,  p.  46(8. 

2do,  The  days  of  grace,  or  of  respite,  as  they  have  been  sometimes  called,  iM 
been  introduced  in  favour  of  the  debtor  in  the  bill ;  Forbes  on  Bills,  p.  140,  §7; 
Kames,  6th  July  1743,  Ramsay  v.  Hog,  No.  140,  p.  1564.  The  last  day  of  grace » 
uniformly  considered  by  merchants  as  the  period  when  payment  becomes  exip)^ 
Thus  in  an  account  of  bills,  payable  and  receivable,  it  is  always  stated  as  the  ^ 
when  payment  is  to  be  made,  or  received  :  When  payment  is  made  on  that  diy» 
interest  is  never  demanded ;   and  from  it  the  rates  of  discounting,  or  of  exckal^f^ 
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are  always  reckoned.  No  legal  authority  warrants  diligence  against  the  acceptor 
before  the  days  of  grace  are  elapsed  in  this  country ;  and  the  contrary  is  established 
in  England  ;  4th  vol.  Termly  Reports,  Hilary  term  1791,  Brown  v,  Harraden. 

The  Lord  Ordinary  sustained  the  plea  of  prescription. 

At  advising  a  reclaiming  petition,  with  answers,  the  Court  seemed  to  be  of  opinion, 
that  to  interrupt  the  sexennial  prescription,  the  action  ought  to  have  been  commenced 
within  six  years  from  the  day  of  payment. 

[4604]  The  Lords,  however,  19th  February  1793,  repelled  the  plea  of  prescription, 
in  respect  of  the  claim  entered  upon  the  bills  in  question  in  Fordyce's  sequestration  ; 
and  repelled  also  the  objection  to  the  competency  of  the  court. 

Upon  advising  a  second  petition  and  answers,  the  Court,  influenced  by  the  under- 
standmg  and  practice  of  merchants  on  the  subject,  found,  '*  That  the  time  requisite 
for  completing  the  prescription  in  question,  only  began  to  run  from  the  third  or  last 
day  of  grace,  and  therefore  repelled  the  plea  of  prescription."    See  Prescription. 

Lord  Ordinary,  Alva. — Act.  Solicitor-General  Blair,  and  M.  Ross. — Alt.  Tait, 

John  Clerk.— Clerk,  Sinclair. 

D.  D.  Fol  Die,  V.  3,  p.  231.    Fac,  Col  No.  72,  p.  157. 

*^*  This  cause  was  appealed  : 

The  House  of  Lords,  11th  November  1796,  ordered  and  adjudged,  That  the  several 
interlocutors  complained  of  in  the  appeal  be  reversed,  except  as  to  so  much  of  the 
interlocutor  of  19th  November  1793,  as  finds,  that  the  time  requisite  to  completing 
the  prescription  in  question  only  began  to  run  from  the  third  or  last  day  of  grace, 
and  therefore  repel  the  plea  of  prescription ;  without  prejudice  to  any  claim  which 
Douglas,  Heron,  and  Company  may  make  for  payment  of  the  two  bills  out  of  the 
estate  of  Baron  Grant,  or  out  of  such  part  thereof  as  have  come  to  the  hands  of  Andrew 
Grant,  and  for  which  he  ought  to  have  accounted  in  a  suit  for  carrying  into  execution 
the  trusts  of  the  will  of  the  said  Andrew  Grant. 


No.  120.     [4631]  George  Ross  and  Others,  Representatives  of  the  late  Richard 
LouTHLAN  V,  Sarah  Aqlianby.    January  20, 1797. 

A  widow  having  accepted  a  conventional  provision  out  of  landed  property  in  England, 
is  not  entitled  to  claim  a  terce  out  of  her  husband's  lands  in  Scotland. 

Richard  Louthian  died  possessed  of  considerable  landed  property  in  England  and 
Scotland.  On  the  17th  September  1782,  he  executed  a  settlement  [46^]  of  his 
Scotch  property,  and  in  October  following,  he  made  a  will,  by  which,  after  narrating, 
that  "  I  have,  by  a  deed  under  my  hand,  bearing  date  17th  September,  in  the  year 
1782,  settled  every  thing  relative  to  my  affairs  in  Scotland,"  he  disposed  of  his  whole 
English  property.  By  these  deeds  he  settled  the  greater  part  of  his  fortune  on  his 
wife  Sarah  Aglianby. 

The  settlement  with  regard  to  his  Scotch  property  was  afterwards  set  aside,  in  an 
action  at  the  instance  of  Mr.  Louthian's  heirs- at-law,  on  grounds  of  fraud  and  undue 
execution. 

Sarah  Aglianby,  on  thus  losing  the  property  of  the  lands  in  Scotland,  claimed  her 
terce  out  of  them. 

She  was  opposed  by  Mr.  Louthian's  Heirs,  who  stated,  that  as  she  still  held  her 
husband's  English  property,  in  virtue  of  his  will,  her  claim  of  terce  was  excluded  by 
the  act  1681,  c.  10. 

Mrs.  Louthian 

Pleaded ;  The  sole  object  of  the  act  1681,  was  to  operate  a  just  distribution  of 
the  husband's  property  in  Scotland,  and  can  have  no  effect  upon  a  provision  made  on 
his  wife  from  lands  in  a  foreign  country.  The  Court  cannot  judge  of  the  validity 
of  such  provision,  and  will  not  deprive  her  of  her  terce  on  account  of  it.    As  the  heir 
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might  claim  a  share  of  the  moveable  saccession,  without  coUating  landB  sitoatell 
foreign  country,  so  may  Mrs.  Louthian  her  terce,  without  renouacing  her  right  li| 
property  in  England.  ] 

2(lly,  It  is  evident  from  the  preamble  of  the  act  1681,  that  it  was  not  mad 
apply  to  cases  where  the  husband  intended  that  his  widow  should  have  her  1^ 
well  as  conventional  provisions.  Now,  as  Mr.  Louthian,  besides  the  English  flik 
gave  his  wife  the  property  of  the  lands  in  Scotland,  it  must  be  presumed,  that  hi 
known  that  his  settlement  as  to  them  was  to  be  found  ineffectual,  he  would  at  h 
have  been  desirous  that  she  should  have  had  her  terce  from  them  ;  29th  Nov.  11 
Jankouska  v.  Anderson,  voce  Terce. 

Answered ;  Ist,  The  statute  1681  enacts,  in  general  terms,  that  any  jmmi 
made  by  the  husband  on  the  wife,  and  accepted  by  her,  shall  exclude  hei  from 
terce,  unless  the  contrary  be  expressed ;  the  lands  in  England,  given  in  this  case  tol 
Louthian,  must  therefore  have  this  effect. 

If  Mrs.  Louthian  is  afraid  that  her  provision  from  the  English  estate  may  pn 
ineffectual,  on  her  renouncing  it,  the  opposition  to  her  present  claim  shall  be  li 
drawn. 

2dly,  From  the  grounds  on  which  Mr.  Louthian's  settlement  was  reduced,  it  cad 
be  considered  as  his  deed,  or  as  affording  any  evidence  of  his  intention. 

The  question  came  to  be  tried  in  an  action  of  count  and  reckoning,  at  the  iosUl 
of  Mr.  Louthian's  heirs-at-law  against  his  widow. 

The  Lord  Ordinary  found,  "  That  in  order  to  bar  a  claim  to  the  terce,  it  k^ 
necessary  that  the  conventional  provision  should  be  constituted  over  lands  in  Si 
land  :  Found  it  acknowledged  that  the  defender  is  possessed  of  a  settlement  midil 
her  husband  in  her  favour  of  an  estate  belonging  to  him  in  Eng-[4633]'l^^^  >  *^ 
respect  it  is  not  alleged  by  the  defender  that  any  other  person  is  in  possessUm  ol  tl 
estate,  or  competing  with  her  for  it,  or  that  she  herself  is  not  in  possession  of  f  ' 
terms  of  her  said  settlement ;  and  farther,  in  respect  that  she  does  not  offer  to  cg' 
her  right  to  that  estate  in  favour  of  the  pursuer,  or  even  to  repudiate  her  hush 
settlement  thereof,  found,  That  she  is  not  entitled  to  claim  a  terce  out  of  the  1 
Scotland."  I 

On  advising  a  reclaiming  petition,  with  answers,  one  Jud^e  thought  that  n 
reference  in  Mr.  Louthian's  will  to  the  disposition  of  his  lands  m  Scotland,  t<^e4| 
with  the  whole  other  circumstances  in  the  case,  afforded  evidence,  that  her  hiubri 
truly  intended  to  give  her  a  provision,  equal  at  least  both  to  the  terce  and  to  thelanl 
in  England  ;  and  that  on  this  ground,  the  judgment  should  be  altered. 

The  Lords  "  adhered." 

Lord  Ordinary,  Justice-Clerk  Braxpield. — Act.  G.  Fbrgusson. — ^Alt.  Hosnnaxr- 

Clerk,  Menzies. 

R.D.  i'oc.  Col.  No.  10,  p.  21. 


No.  10.  [4648]  Mary  Collins  v.  Lord  Boyd.    February  6,  1759. 

A  person  residing  without  the  jurisdiction  of  the  Court,  cannot  be  received  as  a  joSm 

cautioner. 

In  the  question  betwixt  Mary  Collins  and  her  trustees  against  Lord  Bovi  M 
July  1755,  voce  Papist,  the  Court  ordered  Lord  Boyd  to  pay  the  whole  sumtoth 
pursuer,  on  her  finding  caution,  that  Janet  Boyd,  the  nun,  would  never  claim  her  sto 
due  by  Lord  Boyd. 

Lord  Boyd  objected  to  the  cautioner,  That  he  did  not  live  within  the  juris&ttf 
of  the  Court ;  ana  that  as  this  was  a  judicial  act  or  obligation,  the  caMUonrr^ 
ordered  by  the  Court,  no  cautioner  could  be  received  who  was  not  amenable  to  it 

Answered,  This  is  not  a  cautio  judicio  sisti  et  judicatum  solvi.     It  is  not  propflv 
a  judicial  act  or  obligation.     It  is  a  common  cautionary  obligation,  thatap«^ 
living  in  a  convent  shall  not  claim  her  share  of  the  money  due  by  Lord  Boyd;* 
therefore  any  responsible  person  may  be  received  as  cautioner,  whether  amcwMf 
this  Court  or  not. 
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[4649]  ''  '^^  Lords  refused  to  accept  of  a  cautioner  residing  out  of  the  kingdom." 
This  question  was  advised  upon  a  report,  without  any  pleading,  or  any  papers  given 
into  Court  upon  it. 

For  Lord  Boyd,  Lockhart. 

J.  C.  Fol  Die.  V.  3,  p.  231.    Fac,  Col  No.  161,  p.  288. 


No.  11.  Ann  Stewart  v.  Sophia  Hoome.    May  18,  1792. 

A  person  bom  in  America,  while  that  country  was  subject  to  Great  Britain,  and 
domiciled  there,  is  not  to  be  considered  as  an  alien,  but  a  subject  of  Great  Britain 
residing  in  a  foreign  country. 

David  Hoome  Stewart  of  Argaty,  by  a  deed  of  entail,  in  1768,  disponed  to  George 
Stewart  his  brother,  residing  in  Annapolis  in  Maryland,  and  to  a  series  of  substitutes, 
his  lands,  under  ^'  the  following  conditions,  appointed  to  be  ingrossed  in  the  infeftments 
to  follow  thereon ;  viz.  That  the  said  George  Stewart,  and  his  foresaids,  shall  be 
burdened  with  and  obliged  to  pay  the  whole  ]ust  and  lawful  debts  that  shall  happen 
to  be  resting  and  owing  by  me  at  the  time  of  my  death,  in  so  far  as  the  same  shall  not 
be  paid  out  of  my  moveable  subjects,  and  also  to  pay  an  annuity  of  £25,  provided  by 
me  to  each  of  Janet  and  Jean  Stewarts,  my  sisters,  during  their  joint  lives  after  my 
decease,  and  £35  to  the  survivor  of  them,  and  likewise  to  pay  £500  to  James  Stewart, 
my  younger  brother." 

George  Stewart  succeeded,  and  made  up  titles  under  this  deed.  After  his  death, 
Ann  Stewart,  his  widow,  having  claimed  from  Sophia  Hoome,  his  granddaughter, 
then  in  the  right  of  the  estate,  a  terce  out  of  the  lands  in  which  he  died  infeft,  it  was 
objected.  That  the  estate  having  been  settled  on  her  husband  and  the  other  heirs, 
under  the  burden  of  the  provisions  granted,  and  debts  contracted  by  the  entailer, 
these  burdens  must  have  the  effect  at  least  of  limiting  her  claim.     In  support  of  it  she 

Pleaded,  Where  lands  are  disponed  as  burdened  with  debts  or  particular  sums 
of  money,  such  debts  or  sums  are  considered  to  be  real  liens  ;  but  where  the  disponee 
or  heir  is  only  taken  bound  to  pay,  they  remain  personal. 

Thus,  *'  a  purchaser  of  lands  having  obliged  himself  to  pay  a  certain  sum  to  any 
person  has  author  should  please  to  nominate,  this  clause,  though  in  the  infeftment, 
was  found  not  real  to  affect  singular  successors  "  ;  Stair,  25th  June  1664,  Canham 
contra  Adamson,  voce  Personal  and  Real.  So  also,  Fountainhall,  19th  November 
1685,  Lord  Ballenden,  Ibidem.  Fountainhall,  14th  June  1687.  Home,  July  1687, 
Creditors  of  Marjoribanks,  Ibidem.  19th  July  1780,  Allan  v.  Cameron's  Creditors, 
Ibidem. 

Now,  by  the  clause  mentioned  above,  the  burdens  in  question,  though  appointed 
to  be  ingrossed  in  the  infeftments,  being  laid,  not  on  the  lands,  but  on  the  heirs,  are 
therefore  merely  personal.  As  it  is  clear  they  could  afford  no  ground  of  competition 
with  purchasers,  or  real  creditors  secured  by  infeftment,  so  they  can  as  little  affect 
the  claim  of  terce,  which,  as  it  is  founded  on  the  husband's  sasine,  can  only  be  made  to 
yield  to  rights  preferable  to  it. 

[4650]  Answered,  It  has  been  frequently  decided,  that  if  a  disposition  of  lands  be 
granted  under  the  burden  of  the  payment  of  the  granter's  debts,  these  are  constituted 
real  liens  on  the  subjects ;  July  1719,  Creditors  of  Coxston,  voce  Personal  and  Real  ; 
18th  February  1729,  Geddies,  Ibidem  ;  10th  January  1738,  Creditors  of  Smith, 
Ibidem.    Also  the  case  of  the  Creditors  of  Marjoribanks,  quoted  on  the  other  side. 

As  to  the  rest  of  the  cases  appealed  to  by  the  opposite  party ;  in  those  of  Canham, 
and  of  Ballenden,  the  conveyances  were  not  granted  under  that  burden,  the  disponees 
being  only  taken  personally  bound  to  pay  certain  sums.  And  the  same  observation 
apphes  likewise  to  the  case  of  Cameron  s  Creditors. 

The  deed  in  question  having  been  in  like  manner  granted  under  the  burden  of 
certain  debts,  for  it  bears  to  be  executed  **  under  the  provisions  and  conditions  after 
expressed,"  they  are  rendered  real  liens  on  the  lands,  effectual  even  against  the  claims 
of  real  creditors,  much  more  that  of  terce,  which  has  been  erroneously  compared  to 
these. 
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It  resembles  more  the  right  of  an  adjudger  or  appriser,  who,  as  Mr.  Eislmie 
*'  when  he  uses  diligence  consults  no  records,  but  affects  the  subjects  apprised  k 
et  tale  as  it  was  vested  in  his  debtor,"  b.  2,  tit.  12,  §  36  ;  an  opinion  recognised  b; 
Court  in  the  case  of  Thomson,  15th  November  1786,  voce  Personal  and  Real, 
it  was  found,  '*  That  the  allegation  of  fraud  was  not  relevant  against  heritable 
and  infeftments,  but  that  it  was  relevant  as  to  creditors-adjudgers."     Being  i 
the  husband's  lifetime  subject  to  his  power  of  disposal,  it  vests  in  the  widow 
death,  by  the  kenning  or  adjudication  of  the  inquest,  tantum  et  tale  as  the  right 
which  it  arises  "  was  vested  in  him." 

The  Lord  Ordinary  found,  "  That  whatever  annuities  or  debts  upon  the 
of  any  kind,  are  mentioned  in  the  deed  of  entail,  as  a  burden  upon  the  estate  en 
must  in  so  far  restrict  the  claim  of  terce,  which  tiie  Lord  Ordinary  found  must  be 
exigible  from  heritable  subjects  in  which  her  husband  died  infeft,  after  dednetJBgl 
burdens  above-mentioned.' 

The  Court  were  clearly  of  opinion,  That  by  the  conception  of  the  deed,  the 
were  personal  on  the  heir,  and  not  real  on  the  lands.    Some  attention  was  paid  to 
argument  of  tantum  et  tale,  as  in  some  degree  countenanced  by  an  opinion  that  sea 
once  to  obtain,  but  which,  it  was  observed,  was  now  corrected  by  the  decision  in 
case  of  the  Creditors  of  Eerse,  13th  January  1792,  voce  Personal  and  Real. 

The  Lords  therefore  repelled  the  objection. 

The  widow  being  a  native  and  an  inhabitant  of  America,  it  was  farther  ohj 
That  as  a  subject  of  the  United  States,  owing  no  allegiance  to  Britain,  ahe  was  to 
deemed  an  alien,  and  so  to  be  excluded  from  a  claim  of  terce  as  much  as  from  a 
of  property. 

The  Lord  Ordinary  found,  ^'  That  the  claimant  having  been  bom  in 
while  that  country  was  subject  to  Great  Britain,  is  not  to  be  considered  as  [46S1}^ 
alien,  but  as  a  subject  of  Great  Britain,  residing  now  in  a  foreign  country ;  tlierelBi^ 
repels  the  objection  of  aUenage  to  the  claim  of  terce."  In  this  judgment  the  objecMI 
acquiesced.    See  Personal  and  Real. 

Lord  Ordinary,  Monboddo. — For  the  Widow,  Wight. — Alt.  Macleod-Bannatim.— 

Clerk,  Colquhoun. 

S.  Fd.  Die.  V.  3,  p.  231.    Fac,  Col,  No.  210,  p.  44a 


No.  12.  James  Miller  and  his  Attornies  v.  John  Allen.    June  8, 1792. 

An  alien  cannot  sue,  in  the  Courts  of  this  country,  as  a  tutor-at-law  or  curator  for  a 
insane  person  resident  in  Scotland. 

Miller,  a  subject  of  the  United  States  of  America,  as  curator-in-law  of  his  brotkir. 
a  fatuous  person,  residing  in  Scotland,  brought  an  action,  by  his  attornies,  agus^ 
Allen,  for  monies  due  to  his  brother. 

Allen  did  not  dispute  the  justice  of  the  debt ;  but  contended,  That  the  pm«Kf» 
being  an  alien,  could  not  be  allowed,  as  a  curator-in-law,  to  uplift  sums  of  money  die 
by,  and  belonging  to  a  person  residing  here. 

The  lords  sustained  the  defences. 

Reporter,  Lord  Henderland. — Act.  Cullen. — Alt.  Hay. — Clerk,  Mbkots. 
0.  Fd,  Die.  V.  3,  p.  232.    Fac.  Col.  No.  216,  p.  «5. 


No.  1.      [4653]  The  Marquis  of  Athol  v.  The  Laird  of  Faskellie.    June  24, 1680. 

Import  and  privileges  of  a  gift  of  forestry.    See  Synopsis. 

The  Laird  of  Faskellie  having  obtained  from  the  King  an  erection  of  his  ^ 
into  a  forestry,  the  Marquis  of  Athol,  as  heritable  forester  of  a  forest  of  the  BbI* 
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adjacent  to  Faskellie's  lands,  supplicated  the  Exchequer  to  stop  Faskellie's  signature, 
as  prejudicial  to  the  King  and  the  lie^s.  The  Exchequer  recommended  to  the 
Lords  to  hear  the  parties,  and  to  give  their  opinion  what  the  import  and  privilege  of  a 
forest  is  by  law,  and  whether  it  be  prejudicial  to  the  King's  forestry  that  a  new  gift  of 
forestry  bejpast.  The  matter  being  heard  and  reported  this  day,  it  was  alleged  for 
FaskelUe,  That  his  signature  being  under  the  King's  hand,  ought  not  to  be  stopped,  it 
being  beyond  question  that  the  ^ng  hath  power  to  erect  forestries,  and  that  he  hath 
done  it,  and  it  were  mcUi  exempli  to  stop  the  King's  free  grants,  upon  pretence  of 
inconveniency  to  other  parties.  2do,  There  is  prcduced  a  charter  granted  by  the 
King  to  the  Laird  of  Strowan  of  his  estate,  containing  both  in  the  dispositive  clause 
and  in  the  now)dainu8,  cum  nemaribus,  farestia,  &c. ;  and  Faskellie's  estate  is  a  part 
of  that  which  was  Strowan's.  3tio,  Athol  and  others  having  forestries  already,  they 
do  thereupon  confiscate  all  goods  of  his  tenants  that  come  within  the  bounds  of  these 
forestries,  whereby  they  are  obliged  to  herd  their  cattle  in  these  vast  bounds  both 
summer  and  winter ;  nor  can  they  thereby  prevent,  but  they  may  go  over  the  march, 
and  so  be  confiscated  ;  and  therefore,  Faskellie  having  also  the  privilege  of  a  forestry, 
either  party  will  permit  the  other  to  come  and  go  upon  the  march.  It  was  answered, 
That  the  point  in  debate  is  not  what  the  King  may  do,  but  what,  upon  good  informa- 
tion, he  would  do  ;  so  that  it  is  most  proper  for  the  Exchequer  to  know  the  point  of 
law  from  the  Lords  of  the  import  of  a  forestry,  and  of  the  interest  of  the  King  and 
lieges  in  erecting  of  new  forestries  ;  as  to  which,  it  is  clear,  that  forestries  have  been 
erected  by  our  Kings  upon  their  own  property,  and  that  they  are  inter  regalia,  and 
belong  to  no  subject  in  property ;  but  subjects  have  only  the  heritable  right  of  keeping 
of  forestries,  which  are  the  King's  [4654]  property  ;  so  that  the  King,  upon  informa- 
tion, would  not  erect  forestries  upon  other  men's  property,  to  the  prejudice  of  his 
circumjacent  vassals,  who,  having  the  rights  of  their  estates  from  the  King,  without 
any  burden  but  the  reddendo,  the  King  would  never  burden  them  by  erecting  new 
forestries,  to  herd  their  cattle  all  the  year  over,  and  by  losing  them  by  passing  over 
the  march,  which  is  a  heavy  servitude,  of  which  all  the  Ueges  are  free  ;  and,  though 
the  King's  prerogative,  as  to  his  own  property,  might  allow  forests  for  deer,  or  where 
forests  have  been  in  constant  possession  and  are  past  prescription ;  but  to  ^ve  new 
forestries  to  induce  so  great  a  burden,  would  never  have  been  done  by  the  Kmg  upon 
information.  And  as  to  Strowan's  right  of  forestry,  Imo,  Non  constat,  that  these 
lands  are  a  part  of  the  lands  in  Strowan's  charter,  and  if  they  be,  they  may  make 
use  of  Strowan's  right,  but  cannot  thereon  demand  a  new  erection.  But  Strowan's 
right  imports  nothing,  being  only  a  right  of  his  lands  cum  forestis,  which  doth  not 
erect  the  lands  in  forestry,  but  gives  the  lands  with  any  forest  that  was  on  them 
before,  in  the  same  manner  as  the  other  articles  in  that  clause,  of  ^'  coal,  woods, 
fishings,  mills,"  &c.,  which  imports  no  more,  but  that  the  lands  are  given  with  these, 
if  they  be  upon  the  lands,  and  are  ordinarily  repeated  in  charters,  where  no  such 
things  are  ;  so  then  the  Marquis  of  Athol  being  only  keeper  of  the  King's  forest,  he 
hath  good  interest  to  oppose  the  erection  of  this  new  forest  adjacent. 

The  Lords  having  considered  the  debate,  with  the  acts  of  Parliament  anent 
forestries,  viz.  act.  11,  Par.  1535,  and  the  84th  act.  Par.  1579,  and  act  130,  Par.  1592, 
they  ordained  a  report  to  be  made  to  the  Exchequer,  to  this  effect,  that  the  import 
and  privilege  of  forestries  is,  "  That  all  cattle  put  in  the  King's  forests  be  taken  and 
brought  to  the  King's  prison  to  be  escheat,  two  thirds  to  the  King,  and  one  third  to  the 
keeper  of  the  forest '  ;  and  if  other  landed  men  have  hained  forests  of  their  own, 
they  may  escheat  the  goods  to  their  own  use  ;  and,  by  another  act,  there  is  a  juris- 
diction to  the  keeper  of  the  King's  forests,  but  no  forests  are  allowed  to  private  persons 
upon  their  own  property,  but  such  as  have  hained  woods  or  forests  (which  must  be 
inclosed  with  dykes)  by  the  said  first  act ;  and,  by  the  second  act,  instead  of  escheating 
the  goods,  other  penalties  are  imposed  against  those  whose  goods  come  into  inclosures, 
orchards,  or  parks  of  private  persons  ;  and  that  the  opinion  of  the  Lords  is,  that  re- 
presentation oe  made  to  the  King  against  the  granting  of  new  forests,  as  prejudicial 
to  the  King's  old  forests,  and  to  his  lieges.       Fol,  Die,  v.  1 ,  p.  325.    Stair,  v.  2,  p.  775. 
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No.  19.       [4669]  Elizabeth  Fabquhab  t;.  His  Majesty's  Advogatb. 

February  9,  1753. 


1 


A  husband's  forfeiture  does  not  transfer  to  tbe  Crown  the  rents  of  his  wife's  land 
The  rcUio  decidendi  of  this  case  was,  that  the  husband  having  been  baniahel 
life,  the  wife  was  to  be  considered  as  a  femme  sole. 

Elizabeth  Farquhar  laid  out  the  price  of  her  own  estate  in  purchasing  the  bi 
of  Pitscandlie,  and  took  the  disposition  in  favours  of  herself  in  liferent,  for  bar  9 
rent  use  allenarly  ;  and,  in  the  case  of  her  predecease,  to  James  Stormont  her  hnahi 
in  liferent,  for  payment  of  an  annuity  of  500  merks  Scots  ;  and  to  Francis  Ston 
their  son,  and  the  heirs-male  of  his  body  in  fee.  James  Stormont  the  husband,  U 
attainted  of  high  treason  in  January  1747,  was  transported  to  the  plantatkns 
America,  in  pursuance  of  a  condition  inserted  in  his  Majesty's  pardon  to  that  a 
pose.  And  this  banishment  was  confirmed  by  act  of  Parliament  passed  in  tlie  a 
year  of  his  Majesty's  [4670]  reign,  entitled, ''  Act  to  prevent  the  return  of  such  tnilj 
and  rebels  concerned  in  the  late  rebellion,  as  have  been  or  shall  be  pardoned  on  ai 
dition  of  transportation  "  ;  where  it  is  enacted.  That  if  any  of  those  persons  fk 
return  or  come  into  any  part  of  Great  Britain  or  Ireland,  he  shall  be  guilty  of  ida^ 
and  shall  suffer  death  without  benefit  of  clergy. 

The  lands  of  Pitscandlie  being  surveyed  by  the  Barons  of  Exchequer  in  pnrBua 
of  the  late  vesting  act,  a  claim  was  entered  in  the  Court  of  Session  by  Elizabeth  Fli 
quhar  to  the  liferent,  and  by  her  son  to  the  fee  of  the  lands.  The  son's  daim  n 
admitted  to  be  good  ;  but  to  Elizabeth  Farquhar's  claim  to  the  liferent,  it  was  objecH 
That  the  liferent  provided  to  her,  could  not  entitle  her  to  the  possession  of  the  Im 
during  her  husband's  life,  in  respect  of  his  jus  mariti  which  is  forfeited  to  the  Gnm 
In  support  of  this  objection  it  was  urged,  That  the  husband  gains  a  freehold  of  i 
wife's  estate  during  the  coverture,  and  may  dispose  of  the  profits  as  he  pleases.  Ki 
Abridgment  of  the  Law,  vol.  1,  p.  286  ;  and  that  upon  the  husband's  attaindei,  tl 
King  has  the  freehold  during  the  coverture  ;  for  which  several  authorities  veie  m 
pealed  to.  Hales,  Placit.  Cor.  8vo.  edit.  vol.  2,  p.  251.  Hawkins,  P.  C.  vol.  2,  p.  m 
§  6.     Coke's  Instit.  vol.  3,  fol.  19..  I 

It  was  answered,  Imo,  That  the  only  case  where  a  husband  is  said  to  gain  a  iM 
hold  in  right  of  his  wife,  and  that  freehold  forfeitable  by  his  attainder,  is  where  tlie  d^ 
is  seized  in  the  fee  of  lands.  But  the  claimant- has  discovered  no  authority  fromth 
English  law-books,  that  supposes  that  the  husband  is  possessed  of  a  freehold  becaMi 
his  wife  has  a  life- estate,  or  that  his  attainder  vests  any  right  in  the  king  with  respid 
to  such  estate.  It  was  answered,  2do,  That  a  person  who  is  banished  the  reabi  itf, 
life,  is  considered  as  dead  with  regard  to  every  benefit  he  enjoys  by  the  manieipiti 
law  of  his  country  ;  and  his  wife  is  considered  as  a  femme  sole^  and  entitled  to  tat 
jointure. 

^'  The  Lords  sustained  the  claim  upon  the  medium  of  the  husband's  banishment 

5eZ.i)cc.  No.40,p.4a 


No.  26.  [4685]  General  Dalziel  v.  The  Tenants  of  Caldwell. 

January  28,  1674:. 

Tacks  let  for  grassums  received  by  the  vassal,  and  cases  granted  to  the  detdmentof 
the  superior,  fall  by  the  forfeiture  of  the  vassal ;  but  tacks  let  for  a  sofficMit 
rent  are  valid  against  forfeiture. 

(xeneral  Dalziel,  as  donatar  to  the  forfaulture  of  Muir  of  Caldwell,  puisnes  tke 
tenants  of  Caldwell  to  remove  ;  who  alleged  absolvitor,  because  they  bruiked[4fi8B]^ 
tacks  from  the  forfault  person,  clad  with  possession  before  the  forfaulture  or  cob^i 
whereof  there  are  terms  to  run.  It  was  answered.  That  the  defence  is  not  rclenfl^ 
for  forfaulture  returns  the  fee  to  the  King,  in  the  same  manner  as  he  granted  it,  ^ 
out  the  burden  of  either  inf ef tment,  tack,  or  servitude,  not  consented  to  by  him ;  ta"- 
by  the  nature  of  all  feudal  rights,  there  is  implied  the  fidelity  of  the  vassal  a3  a  M 
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dutive  clause,  and  therefore  contrary  deeds  do  annul  and  resolve  the  same,  <k 
liuto  fure  dofUis  resolvUur  jus  accipientis ;  the  vassal's  right  being  void,  all  rights 
ring  from  him  fall  therewith,  which  holds  not  only  in  forfaulture,  but  in  recogni- 
Ij  disclamation,  ice.  And  forfaulture  in  this  case  is  not  as  a  statutpry  penalty, 
kiain  efiect  as  recognition  by  the  delinquence  of  the  King's  immediate  vassal  against 
i  by  rebellion ;  for,  if  a  sub- vassal  of  the  King's  had  been  f orfault,  the  feus  or  tacks 
ated  by  him  would  not  fall,  but  the  King  would  have  right  by  the  forfaulture  to 
t  sab- vassal's  fee,  burdened  as  it  was  the  time  of  the  rebellion ;  because,  by  the 
hnltuxe,  the  right  granted  by  the  Eong  to  his  immediate  vassals,  did  not  become 
i^  neither  the  sub- vassal's  right,  nor  any  right  from  him,  but  was  adjudged  to  the 
m  as  his  moveables  were  ;  and  the  King  would  present  a  sub-vassal  to  his  vassal 
t£e  same  condition  as  the  former  sub-vassal  was,  with  the  burden  of  infeftments 
I  tacks  granted  by  him  before  the  crime.  But  here  the  King's  immediate  vassal 
1^  f orfault,  his  right,  and  all  depending  on  it,  is  void.  And  it  cannot  be  denied, 
^  that  in  the  case  of  ward,  the  tacks  could  not  defend  against  the  superior,  but 

Still  the  ward  be  ended,  and  then  revive,  because  the  vassal's  right  revives  ;  but 
rfaulture  or  recognition  are  sirfiply  void,  because  the  vassal's  right  can  never 
live ;  so  that,  as  solemn  infeftments  fall  by  forfaulture  or  recognition  of  the  im- 
idiate  vassal,  granter  thereof,  so  much  more  tacks,  which  are  but  contracts  of  loca- 
b,  which  are  personal,  and  no  real  rights.  And  albeit,  by  the  statute  of  King 
mes  II.  tacks  are  declared  valid  against  buyers  or  purchasers,  whereby  they  become 
ileal  rights  against  them ;  yet  that  statute  had  no  effect  against  superiors  who  do 
I  purchase  or  succeed  to  their  vassals.  It  was  replied  for  the  Tenants ;  Imo,  That 
w  clad  with  possession  before  the  crime  are  real  rights  in  auo  genere ;  and  there  is 
^reason  to  extend  forfaulture  against  them,  nor  is  there  any  parity  from  the  ex- 
hding  of  infeftments  given  by  vassals,  which  carry  away  the  property  or  servitudes 
koch  have  no  remuneratory  cause  profitable  to  the  superior ;  but  tacks  are  profit* 
le  both  to  vassal  and  superior,  and  for  public  good ;  for  thereby  tenants  are  induced 
f  plant  and  improve  their  grounds,  whereof  they  will  be  altogether  careless  if  they 
kve  not  standing  tacks,  nor  will  they  acquire  them,  if  they  be  not  secure  against 
cbulture  and  recognition ;  and  it  is  a  public  interest  not  to  incite  tenants  to  follow 
ifiir  masters  in  rebellion,  which  they  will  the  more  easily  be  induced  to  do,  if  their 
asters  rebellion  shall  not  only  forfault  but  his  right  his  tenants  right ;  wherein  if 
ley  find  themselves  secure,  they  will  not  be  induced  to  follow  him,  but  rather  sufier 
on  to  forfault  himself  alone;  seeing  he  cannot  prejudge  them  if  innocent ;  [4687]  ai^d 
lat  this  hath  been  the  constant  practice  and  opinion  of  this  kingdom,  is  clear 
!Qin  this,  that  it  cannot  be  shown  that  a  donatar  of  a  forfaulture  of  recognition  did 
wr  remove  a  tenant  by  any  sentence  ;  and,  on  the  contrary,  Craig,  1.  2,  dieg.  10, 
b  206,  asserts,  that  tenant's  tacks  are  valid,  albeit  the  setter  in  forisfacturam  ind- 
ent ;  and  Lethington  observes  the  same  to  be  so  found  in  the  case  of  Home  of  Man- 
enton  v.  the  Tenants  of  Oldhamstocks,  in  anno  1570,  No.  24,  p.  4684,  as  appears 
J  the  decision  produced,  bearing  the  debate  from  the  parity  of  infeftments,  and  in 
bat  case  he  mentions  another  decision  before  to  the  same  effect.  Neither  is  there 
ny  way  to  validate  tacks  against  forfaulture  or  recognition,  seeing  there  is  neither 
ostom  nor  style  of  confirmation  of  tacks,  as  there  is  of  infeftments.  2do,  Whatever 
night  be  pretended  against  lucrative  tacks  for  an  inconsiderable  duty,  to  the  great 
sejudice  of  the  superior,  in  the  same  way  as  he  is  prejudged  by  infeftments ;  yet 
acKS  set  for  a  competent  avail  of  the  lands,  as  they  were  worth  the  time  of  the  set , 
»r  upon  grassiuns  equivalent  to  the  ease,  must  stand  effectual  against  the  superior ; 
lecause  as  to  these  they  are  necesaarim  et  ordinaricB  administrationis,  wherein  the 
rassal,  before  any  crime,  acts  profitably  both  for  himself  and  his  superior  ;  and  with- 
nt  which  lands  cannot  be  improven,  as  in  the  case  of  tacks  set  by  a  tutor,  which 
ttands  valid  after  the  tutory  is  ended,  if  set  for  a  just  avail.  It  was  duplied.  That 
xothing  can  be  pretended  here  from  custom,  but  we  must  recur  unto  the  ground  of 
Aw,  reBoluto  jure  dantis,  dc.  And  though  tacks  have  not  been  called  in  question, 
iibat  was  the  favour  of  donatars,  and  custom  is  not  inferred  from  negatives ;  and  as 
^  tke  praclique,  it  is  old  and  not  authentic  ;  and  Balfour,  whose  practiques  are  known^ 
Ittth  ODBerved  a  contrary  decision ;  *  and  there  is  good  reason  to  extend  f orfaultures 
in  a  time  wherein  rebellion  hath  been  frequent.    It  was  tripUed,  That  Lethington's 

*  All  that  appears  in  Balfour,  relative  to  the  case  alluded  to,  will  be  found  p.  4685. 
MOR.  I.  19 


578  FORUM   COMPETENS 

practiqu€8  are  as  authentic  as  Balfour's,  which  doth  not  mention  any  d^wl^i 
whether  the  tack  there  in  question  was  for  a  small  duty  to  the  prejudice  of  the  sapoil 
and  all  the  reasons  adduced  for  tacks,  militate  for  all  tacks,  although  for  an  dai 
duty,  which  have  not  been  accustomed  to  be  confirmed,  yet  no  doubt  they  mayl 
confirmed. 

The  Lords  found,  that  tacks  set  to  tenants,  who  were  innocent  clad  with  paai 
sion  before  the  crime,  and  set  for  a  just  avail,  as  the  lands  were  worth  the  time  olj^ 
set,  and  for  an  ordinary  endurance,  were  valid  against  forfaulture,  but  snstaiii 
not  tacks  set  for  grassums,  received  by  the  vassal,  and  eases  granted  to  the  detris^ 
of  the  superior  ;  and  for  instructing  whether  the  tacks  in  question  were  for  the  j$ 
avail,  the  Lords  granted  mutual  probation  to  either  party. 

Fol.  Die.  V.  1,  p.  313.    Stair,  v.  2.  p.  25&. 


No.  4.  [4788]  Johnston  t;.  Johnston.    March  7,  1579. 

i 
The  pursuer  and  defender  being  in  the  same  jurisdiction,  action  may  proceed  bdH 
their  own  judge,  though  the  thing  in  question  be  within  another  jorisdiGtioiL 

There  was  ane  supplication  given  in  be  one  Johnston,  burgess  of  Edinbur^gji ;  ^ 
where  he  was  persewit  be  another  Johnston  burgess  in  the  samen,  before  the  Pro^ 
and  Bailies  of  the  said  burgh,  to  flit  and  remove  ^ae  certain  field  land  not  in  the  jiini| 
diction  of  the  said  Provost  and  BaiUes,  therefore  desyxit  the  matter  to  be  adTOCilil 
It  was  reasonit  be  the  Lords,  that  in  respect  they  were  both  burgesses,  et  quod  «M 
aeqtAdxUur  forum  rei,  there  should  no  advocation  be  ^antit,  because  the  parties  w«^ 
not  prejudgit  when  everie  ane  of  them  was  convenit  before  their  awne  Judge  c«i^ 
petent.  To  this  was  answerit,  That  albeit  the  parties  were  both  of  one  junadidaoaii 
yet  the  lands  lay  not  in  the  same  jurisdiction  wnereof  the  parties  were,  ei  tic  fa(M[| 
rei  de  qua  agitur  the  action  aught  to  be  persewit  before  the  Judge  in  whose  jurisdietioa 
the  lands  lie,  prout  in  cap.  licet  extra  de  foro  competenti,  et  mtdto  darius  et  speddim 
C,  3,  tit,  19,  in  L.  ultima,  ubi  in  rem  actio  exerceri  debet.  The  Lords  would  not  gwrti 
advocation,  and  ordainit  the  parties  to  use  their  defences,  and  fand  that  the  Ptovod 
and  Bailies  might  be  Judges  competent  in  such  causes. 

Fol.  Die.  V.  1,  p.  326.    ColvU,  MS.  p.  »>. 


No.  12.  [4791]  Lebs  v.  Parlan.    November  12,  1709. 

A  soldier  may  be  cited  at  the  place  where  he  resides,  though  he  has  not  been  40di7» 

there. 

James  Parian  having  been  entertained  at  bed  and  board  for  three  years  tofether. 
by  James  Lees,  merchant  in  Cashel,  in  the  county  of  Tipperary  in  Ireland,  and  affie^ 
wards  taking  on  to  be  a  soldier  in  Colonel  Ferguson's  Cameronian  regiment;  voi 
Lees  having  got  no  payment,  he  pursues  him  before  the  bailies  of  Perth  in  V»Kk 
1702,  where  the  regiment  then  lay  quartered,  for  £32  Sterling,  as  his  aliment  fonni'; 
and  Parian  being  personally  apprehended,  is  holden  as  confessed,  and  decreet  ]»o- 
nounced  against  him,  and  thereon  an  adjudication  is  led  of  some  acres  beloniiAg^ 
him,  lying  near  the  town  of  Glasgow,  dated  in  November  1703.  Parian  the  debtor, 
dying  in  Flanders,  one  Duncan  Parian,  his  cousin,  serves  heir  to  him,  and  puiBnei* 
reduction  of  the  foresaid  two  decreets,  one  constituting  the  debt,  and  the  other  i 
adjudication  ;  and  against  the  last,  offered  to  prove  he  was  dead  long  before  theF^ 
nouncing  of  it ;  and  a  conmiission  being  directed  to  Flanders,  it  was  this  day  fow 
proven  by  the  clear  testimonies  of  his  fellow-soldiers  in  the  same  company  and  tcfi- 
ment  with  him,  that  he  died  in  June  1703,  and  they  were  at  his  burial ;  wherespoi 
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the  [4792]  Lords  reduced  the  adjudication,  as  pronounced  after  he  was  dead,  and  so 
null.  But  Parian,  the  heir,  was  nothing  the  better  of  this,  so  long  as  the  decreet  of 
constitutibn  of  the  debt  stood  ;  for,  though  Lees  lost  the  bygone  accumulations,  yet 
he  could  adjudge  the  same  land  of  new.  So  Parian  repeated  his  reasons  of  reduction 
against  the  first  decreet,  and  primo  loco  insisted  on  this,  that  he  offered  to  prove  that 
he  was  alibi  the  time  of  the  said  decreet ;  and  Lees  offered  to  prove  he  was  actually 
then  at  Perth,  and  accordingly  led  a  probation,  which  amounted  to  this,  that  the  town 
officer  deponed,  he  cited  him  personally  apprehended,  and  his  procurator  declared, 
that  he  was  employed  to  compear  for  him,  and  did  take  up  the  process,  and  acquainted 
him  that  the  debt  and  account  were  referred  to  his  oath  of  verity,  and  he  refused  to  go 
to  the  court  and  swear,  so  that  decreet  went  out  against  him.  Some  contended  his 
being  there  was  not  sufficient  to  found  the  bailies'  jurisdiction  over  him,  but  it  was 
still  a  nan  suo  judice,  unless  it  were  proven  he  was  there  40  days  before,  which  makes 
a  domicil ;  but  the  Lords  thought  soldiers  had  no  fixed  dwelling,  but  must  remove 
at  their  Captain's  order,  unless  they  be  in  garrison  or  winter  quarters  ;  and  therefore 
found  it  sufficiently  proven,  that,  at  the  time  of  the  citation  and  decreet,  he  was  at 
Perth.  Then  he  repeated  his  other  reasons  of  reduction,  Imo,  That  the  decreet  was 
null,  being  by  an  inferior  judge  in  time  of  the  vacance,  without  a  dispensation  from 
the  Lords.  Answered,  Imo,  Magistrates  of  royal  burghs  need  no  dispensation,  but 
hold  courts  all  the  year,  as  is  known  in  Edinburgh  and  many  other  places.  2do,  By 
custom  they  sit  without  dispensation  till  the  20th  of  March  and  August,  and  this  was 
on  the  7th  of  March,  and  so  needed  none. — The  Lords  repelled  the  nullity.  2do, 
Objected,  this  was  a  pursuit  at  the  instance  of  one  out  of  the  kingdom,  and  no  man- 
date, commission,  or  factory  from  him.  Answered,  Ought  to  be  repelled,  for,  Imo, 
The  account  subscribed  by  Lees  was  produced,  which  was  a  sufficient  mandate, 
and  Perezius  €d  tit,  cod,  de  postulando  et  de  procuraiorihus  says,  the  having  and  pro- 
ducing the  pursuer's  writs  implies  a  tacit  mandate.  2do.  There  is  a  factory  now 
produced,  which,  if  it  had  been  called  for,  would  have  been  given  in  to  the  process. — 
The  Lords  repelled  the  objection.  3tio,  Alleged,  the  account  was  most  exorbitant, 
being  £10  Sterling  a  year  for  this  poor  man's  aliment,  the  half  being  enough  for 
him. — The  Lords  would  not  loose  the  decreet  for  this,  but  declared  they  would  restrict 
and  modify  it.  4to,  Objected,  that  the  Bailies  committed  manifest  iniquity  in  refusing 
to  ordain  the  pursuer  to  give  his  oath  of  calumny  on  the  libel  and  account.  Answered, 
Imo,  This  was  plainly  sought  animo  protelandi,  the  pursuer  not  being  on  the  place, 
but  living  in  Ireland,  and  being  in  facto  jfroprio,  it  could  not  be  an  oath  of  calumny, 
but  of  verity  ;  and  he  being  made  judge  of  the  account,  by  being  referred  to  his  oath, 
it  was  more  just  he  should  have  compeared  and  deponed,  than  humorously  to  insist 
on  the  pursuer's  oath  ;  and  yet  he  shunned  to  appear  himself,  because  he  durst  not 
apon  oath  deny  the  verity  of  the  account.  2do,  The  pursuer  produces  a  second  ex- 
tract of  the  same  decreet,  making  no  mention,  that  the  oath  of  calumny  was  so  much 
[4793]  fts  sought. — The  Lords  found  this  no  nullity,  unless  he  had  been  cited  to  give 
his  oath  of  calunmy ;  but  taking  notice  of  the  disconformity  of  the  two  extracts, 
contradicting  one  another,  they  ordained  the  solicitors  to  cause  cite  Graham,  the 
clerk  of  Perth,  to  answer  for  that  malverse  in  his  office  ;  and  if  he  cannot  clear  himself, 
then  to  be  fined  and  censured  by  the  Lords. 

Fd,  IHc,  V.  1,  p.  326.     FnuntainhaU,  v.  2,  p.  525. 


No.  22.  [4812]  Lamb  v.  Heath,    March  11,  1624. 

Action  to  affect  heritable  subjects  belonging  to  an  Englishman  situated  in  Scotland, 

may  be  prosecuted  in  Scotland. 

In  an  action  of  improbation  pursued  by  James  Lamb  v.  TiCtitia  Heath,  who  was  an 
Englishwoman  born,  and  ever  remaining  in  London,  for  improving  of  her  right  of  a 
tenement  of  land  in  Edinburgh,  whereto  she  claimed  right  by  comprising  and  sasine  ; 
the  Lords  sustained  this  process  against  her,  albeit  she  was  a  stranger  born  and  bred, 
and  dwelling  ever  in  England,  because  the  subject  of  the  action  was  for  land  within 


580  PORUM  COMPBTBNS 

Scotland,  whereto  she  claimed  right,  which  could  not  be  decided  but  by  the  Ja 
in  Scots  causes,  and  so  ratione  rei  found  that  she  was  subject  to  the  juiiadie ' 
this  realm.    The  action  here  was  real,  but  if  it  had  been  personal,  they  had  not  I 
Judges  competent. 

Act.  NicoLSON  &  Lawtib. — Alt.  Hope  &  Howat — CSerk,  Scot. 

Durie^  p,  liOi  | 


No.  25.  [4814]  Hepburn  v.  Monteith.    July  3,  1627. 

A  Scotsman,  residenter  in  another  coimtry,  and  remaining  there  animo 
if  he  have  goodB  or  gear  or  lands  in  Scotland,  he  may  be  convened  at  a  credild 
instance  in  Scotland. 

AfJichinleck,  MS.  p.  21i 


No.  27.  [4815]  Williamson  v,  Haioie.    November  28,  1636. 

Magistrates  of  towns  and  other  inferior  judges  have  jurisdiction  ralione  rei  sita  it  I 
the  right  of  lands  and  houses  within  their  botmds,  though  the  defender  dveDil 
within  their  jurisdiction,  he  being  cited  by  letters  of  supplement  granted  by  H 
Court  of  Session. 

One  Williamson  having  obtained  decreet  against  Haigie,  indweller  in  Periili,txiM 
the  Bailies  of  Cupar,  for  removing  from  a  dweUing-house  in  Cupar  ;  which  hfsng0i 
pended,  because  it  was  a  non  suo  judioe,  seeing  the  defender  dwelt  in  St.  JoIubbIi 
and  so  was  not  subject  to  the  jurisdiction  of  the  Bailies  of  Cupar;  and  it  being  assvcM 
That  the  process  and  sentence  should  be  sustained,  being  for  removing  from  »  bM 
within  burgh,  to  the  which  the  Magistrate  of  the  burgh  is  sole  and  only  Judge*  ^ 
the  party  defender  therein  dwelt  not  within  their  liberty ;  seeing  they  had  somsM 
defender,  by  virtue  of  the  Lords  letters,  granting  them  warrant  to  summon  the  paiti^ 
albeit  they  dwelt  not  within  their  territories  ;  for  ratione  rei  they  are  Judges  to  ti  ^ 
and  this  is  the  inviolable  custom  within  burgh,  so  to  proceed  in  the  like  cases ;  i 
in  respect  of  the  warrant  foresaid  of  the  Lords  letters,  and  perpetual  custom  of  ij 
burgh,  the  decreet  ought  to  be  sustained.    And  the  other  answering.  That  tbe  Lflwj 
letters  are  impetrated  periculo  peterUis,  and  cannot  be  a  warrant  to  an  act  vM 
otherwise  in  law  is  reprobate  ;  for,  albeit  ratione  rei,  the  Magistrate  ubi  res  t^m 
may  be  Judge ;   yet  that  holds  in  law  only,  when  the  [4816]  party  is  deprebeaw 
within  the  territories  of  that  Judge,  and  is  not  kept  by  the  laws  of  this  king*)^; 
where  there  is  a  sovereign  and  superior  supreme  judicatory,  where  such  actions  mfi 
be  pleaded,  and  where  all  parties,  within  whatsoever  subaltern  judgment  in  the  leJ* 
may  be  both  convened  and  sentenced  ;  and,  if  this  ground  were  maintained  wiiB 


which,  the  decreet  was  sustained,  and  the  custom  within  burgh,  and  warrant  of  ^ 
Lords  letters  was  allowed. 

Act.  MowAT.— Alt.  Babclat. 

Fd.  Die.  V.  1,  p.  327,     Durie,  p.  779. 
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No.  32.    [4818]  John  Haldane,  Esq.,  Collector  of  his  Majesty's  Customs  at  Preston- 
pans  V,  The  York  Building  Company.    December  29, 1 

In  an  action  at  the  instance  of  a  Scotsman  against  the  York  Building  Company,  the 
defenders  objected  to  the  competency  of  the  jurisdiction.  The  Lords,  m  respect 
of  the  Company's  having  an  estate  in  Scotland,  repelled  the  objection. 

Mr.  Haldane  having  borrowed  £3000  Sterling  from  the  York  Building  Company, 
and  as  a  security  deposited  with  them  £6000  Sterling  of  their  own  capital  stock ;  he 
made  an  agreement  with  the  Company  about  the  time  the  £3000  became  payable, 
that  if  that  sum  should  be  paid  in  Scotland,  such  payment  should  be  accepted  in 
discharge  of  the  above-mentioned  security.  A  bill  was  in  consequence  of  this  agree- 
ment accepted  by  Mr.  Haldane,  and  duly  paid  to  the  Company's  managers  in  Scotland  ; 
but  the  Company  not  having  transferred  the  £6000  capital  stock  to  Mr.  Haldane 
or  his  trustee,  he  brought  an  action  before  the  Court  of  Session  against  the  Governor, 
Directors,  Managers,  and  Assistants  of  the  said  Company  for  the  value  of  the  said 
£6000  capital. 

The  defenders  excepted  to  the  competency  of  the  Court,  upon  the  foUowin^g  grounds. 

Imo,  That  they  did  not  reside  within  the  territories  of  the  jurisdiction  of  the 
Court  of  Session,  but  at  London,  and  were  thereby  subjected  to  the  Courts  of  England, 
according  to  the  rule,  actor  sequitur  forum  rei. 

2do,  Since  the  pursuer  in  this  case  was  insisting  for  a  transference  to  a  share  of 
the  Company's  stock,  this  by  their  rules  could  not  be  done  but  in  their  books  ;  and 
therefore  it  ought  to  be  craved  only  in  that  place  where  these  were. 

3tio,  The  defenders  being  pursued  as  administrators  to  a  Company,  they  were 
not  obliged  to  answer  but  m  the  place  where  the  administration  was  committed 
to  them,  as  in  the  case  of  tutors,  executors,  and  others  entrusted  to  offices ;  [4819]  &^<^ 
they  adduced  a  late  decision,  the  Marchioness  of  Annandale  v.  her  Husband's 
Creditors.* 

It  was  answered  by  the  pursuer,  to  the  first.  That  the  Company's  acts  and  contracts 
are  as  effectual  in  Scotland  as  in  England :  The  agents  authorised  by  the  directors 
treat  for  and  in  behalf  of  the  Company  in  Scotland,  and  have  a  proper  office  there  ; 
the  Company  have  purchased  a  considerable  property  in  Scotland,  and  thereby  are 
become  vassals  mediate  or  immediate  of  the  Crown,  and  in  consequence  convenable 
before  the  Courts  in  Scotland,  wherever  they  may  happen  to  reside,  and  that  whether 
the  question  immediately  concerns  their  estate  in  Scotland  or  not ;  otherwise  no  debt 
contracted  by  the  Company  in  England  could  be  recovered  upon  their  estate  in  Scot- 
land, since  decrees  in  England  are  no  manner  of  foundation  for  adjudications,  arrest- 
ment, or  poinding  in  Scotland. 

To  the  second  it  was  answered,  That  the  action  was  not  for  delivery  of  stock, 
but  damages  for  not  delivery,  which  are  prestable  here  ;  and  though  the  action  were 
for  delivery,  yet  it  might  be  executed  in  England,  by  transferring  in  the  books  accord- 
ing to  the  decree  given. 

It  was  answered  to  the  third.  That  the  Company  were  pursued,  and  as  a  body 
corporate,  in  point  of  suing  or  being  sued,  have  the  same  capacity  as  any  person  in 
the  realm,  and  so  daily  sue  and  are  sued  here.  As  to  the  case  of  the  Marcluoness  of 
Annandale,  she  was  convened  as  administratrix  of  a  subject  of  moveables,  for  which 
she  could  only  be  exonered  in  the  court  where  she  had  found  caution  to  be  accountable. 

The  Lords  sustained  process  at  the  pursuer's  instance. 

Reporter,  Lord  Pollock. — Act.  Dun.  Forbes  &  Ko.  Craioie. — Alt.  J.  Boswell  & 

Will.  Orant. 

Fol.  Die.  V.  3,  p.  239.    Edgar,  p.  137. 

*  See  General  List  of  Names. 
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No.  49.    [4835]  Messrs.  Ashton,  Hodgson,  and  Co.  of  London,  Merchants^i 
their  Attorney  v.  Sarah  Magkrill,  Widow,  and  Catharine  Mackbill,  Dai^ " 
of  the  deceased  John  Mackrill  of  London,  Woolstapler,  and  their  Atf 
June  17,  1773. 

Arrestment  jurisdictionis  fundandcB  causa  of  effects  in  this  country,  belonging  1 
foreigner,  at  the  time  of  his  death,  used  by  another  foreigner,  his  creditor,! 
which  he  brought  an  action  of  constitution  and  payment  against  the  defi 
widow  and  daughter,  as  his  representatives,  held  to  found  a  jarisdiction  tol 
Court  of  Session,  to  pronounce  decree  of  constitution  against  the  widow,  ezecot 
appointed  in  her  husband's  will,  who,  in  pursuance  of  it  had  tAken  out  lettos^ 
administration ;  and,  though  not  confirmed  according  to  the  Scots  form, ' 
maintaining  actions  against  the  debtors  to  the  executry  in  this  countxr^  i 
likewise  was  a  party  in  multiplepoindings  brought  by  them. 

The  pursuers  being  creditors  upon  certain  receipts,  or  notes,  granted  to 
by  John  Mackrill  of  London,  which  were  du^  at  the  time  of  his  death  ;  and  [4836] 
ing  that  there  were  sundry  sums  due  to  him  by  different  persons  in  Scotland ;  in 
to  affect  this  fund,  they  used  in  the  hands  of  these  debtors  an  arrestment  jurisik 
,  fundandcB  causa.     The  letters  of  arrestment  narrated  their  grounds  of  debt,  and 
they  were  about  to  bring  an  action  before  the  Court  of  Session  against  Sarah  " 
the  widow,  and  Catharine,  the  daughter  of  the  said  John  Mackrill,  as  hong 
executors,  or  otherwise  representing  him ;  but,  as  Sarah  and  Catharine  ^' 
were  not  natives  of  this  country,  and  not  subject  to  the  jurisdiction  of  the 
here,  therefore  it  was  necessary  to  have  letters  of  arrestment  jurisdictwnis  ' 
causa,  <&c. 

Thereafter,  the  pursuers  brought  their  action  against  the  said  Sarah  and 
Mackrills,  and  again  arrested  on  the  dependence.  The  action  concluded,  tbit  il 
should  be  found  and  declared,  that  the  debts  therein  narrated  are  just  and  lawfd 
debts  due  to  the  pursuers  ;  and  also,  that  the  defenders  ought  to  be  decerned  to  prt-i 
them :  But,  when  the  pursuers  came  to  insist,  they  stated,  that  their  debt,  tkoopi 
ascertained  by  writing,  needed,  however,  a  constitution  by  decree ;  till  which  »«t 
obtained,  they  could  not  confirm,  nor  get  a  preference  in  any  way  established  ap« 
the  goods  in  question  ;  and  they  confined  their  demand  at  present  to  such  decree  d 
constitution,  cognitionis  causa  contra  hcerediiatem  jacentem. 

Objected  by  the  defenders  ;  Although  arrestments  jurisdictionis  fundandcB  aw* 
for  the  purpose  of  entitling  the  user  of  such  arrestments  to  bring  an  action  agaiait 
the  owner  of  the  goods  so  arrested,  are  authorised  by  the  practice  of  thiscouBtry; 
yet,  as  this  form  of  arrestment  was  an  innovation,  introduced  on  grounds  of  «• 
pediency,  it  ought  not  to  be  extended  further  than  it  can  be  shown  to  be  support 
by  practice  and  precedent ;  Peckius,  de  jure  sistendi^  cap.  2,  §  7.  No  instance  hit 
occurred  of  an  arrestment  of  that  kind  being  used  after  the  death  of  the  peisoo  t» 
whom  the  goods  arrested  belonged,  in  order  to  found  an  action  against  his  repreaa- 
tatives  ;  and  the  defenders  do  maintain,  that  such  arrestments  can  have  no  maimff 
of  effect  until,  at  least,  the  goods  so  arrested  shall  be  taken  out  of  the  hofrediUu  jsuaf 
of  the  defunct,  and  the  property  of  them  be  legally  and  completely  vested  in  the  a^ 
representatives,  against  whom  the  action  is  intended  to  be  brought ;  for  it  is  tlit 
right  of  property  in  the  goods  arrested  that  alone  determines  against  whom  an  actios 
may  be  brought  in  consequence  of  such  arrestment. 

In  the  present  case,  the  defender,  Catharine  Mackrill,  does  in  no  shape  represect 
her  father,  either  active  or  passive  ;  and,  although  the  other  defender,  Sanh  MadoilL 
was  appointed  sole  executrix  of  her  husband,  by  his  last  will,  and  may,  in  consequeiw 
thereof,  proceed  to  vest  these  effects  in  her  own  person  ;  yet,  until  the  necessary  stepf 
for  that  purpose  are  taken,  it  cannot  be  said  that  she  is  the  proprietor  of  these  eSeeU : 
they  still  remain  in  hcBreditate  jacente  of  the  defunct  ;^  and,  as  it  is  not  pretended  tbt 
she  can  be  brought  before  the  courts  of  this  country  on  any  other  m^um,  than  ^ 
of  her  property  being  arrested  jurisdictionis  fundandcB  causa,  it  is  clear,  that  the  pi«Miit 
action,  which  [4837]  oidy  proceeds  on  an  arrestment  of  debts  due  to  her  hoshand,  b 
totally  incompetent.  Though  these  debts  might  have  been  arrested  prior  to  te 
death,  for  the  purpose  of  bringing  an  action  against  himself,  the  arrestment  subo- 
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quent  to  his  death  can  have  no  effect  to  found  an  action  against  another  person, 
whatever  right  that  person  may  have  to  make  up  a  title  to  them. 

Answered ;  In  the  first  place,  supposing  the  property  not  to  be  vested  in  the  de- 
fender, as  it  is  clear  that,  if  Mr.  Maclorill  himself  were  alive,  the  pursuers  would  have 
been  entitled  to  use  arrestment,  and  obtain  decree  against  his  goods  found  in  this 
country,  so  they  must  be  equally  liable  to  such  arrestment,  and  such  decree,  after  his 
death ;  as  a  man's  effects  must  oe  equally  liable  to  be  affected  by  the  diligence  of  his 
creditors  after  his  death  as  well  as  before  it.  In  the  case  of  a  native,  no  doubt,  his 
death  makes  a  variation  as  to  the  form  of  procedure,  though  his  effects  remain  as 
much  subject  to  his  debts  after  his  death  as  during  his  life.  But,  in  the  case  of  a 
foreigner,  his  goods,  when  found  in  this  country,  can  only  be  attached  by  such  an 
arrestment  as  the  pursuers  have  used,  whether  he  be  dead  or  alive.  After  his  death, 
and  before  his  effects  are  taken  up  by  his  representatives,  these  goods  are  by  no  means 
nuUius  ;  they  are  in  his  hcereditas  jacens^  and  that,  in  the  eye  of  law,  sustinet  personam 
defundi ;  the  consequence  of  which  is,  that  they  must  be  affectable  by  his  creditors  ; 
and,  as  the  only  method  of  affecting  them  during  his  life  was  an  arrestment,  juris- 
dictionis  fundandcB  gratia ;  so  that  must  be  the  only  method  of  affecting  them  after 
his  death,  while  his  representatives  abstain  from  them,  and  at  the  instance  of  a  creditor 
whose  debt  needs  constitution.  If  such  arrestment  were  not  competent  after  death, 
the  consequence  would  be,  that  no  goods  in  this  country  belon^ng  to  foreigners 
deceased,  could  be  attached  by  their  creditors,  which  would  mamfestly  be  both  in- 
expedient and  unjust. 

Again,  supposing  the  defenders  were  not  amenable  to  this  Court,  that  would 
be  no  reason  for  refusing  the  decree  which  the  pursuers  now  desire.  In  this  case, 
the  jurisdiction  of  the  Court  is  founded  by  the  arrest,  or,  to  speak  more  properly, 
by  the  effects  being  in  this  country.  The  daughter  and  widow  of  the. defunct  have 
been  called  in  the  usual  form,  that  they  may  have  an  opportunity  to  object  to  the 
debt ;  as  they  have  not  done  so,  the  pursuers  ought  to  have  a  decree  cogrtitionis  cat^a, 
because  the  want  of  jurisdiction  in  this  Court  over  the  defenders,  is  no  objection  to 
such  degree  going  out,  as  it  will  not  contain  any  thing  personal  against  them. 

But,  2do,  Though  the  pursuers  have  hitherto  argued  on  the  supposition,  that 
the  property  of  the  debts  in  question  were  not  vested  in  the  person  of  the  defender, 
the  widow,  that  is  truly  not  the  fact ;  for  she  was  appointed  executrix  by  her  husband's 
wiU,  has  proved  that  will  in  England,  and  administered  in  consecjuence  of  it.  As,  by 
her  husband's  will,  the  widow  is  appointed  executrix  and  admimstrator  of  the  whole 
estate,  partly  for  behoof  of  her  daughter,  and  partly  for  her  own  behoof,  it  is  clear, 
that  the  property  of  the  effects  is  vested  in  her,  without  the  necessity  of  confirming 
here  ;  and  so  it  has  been  [4838]  found  by  this  Court,  particularly  in  the  case  of  Lawson 
contra  Kello,  No.  48,  p.  4497  ;  and  that  the  defenaer  herself  is  of  that  opinion,  will 
appear  from  her  own  conduct. 

3tio,  The  defender,  the  widow,  is  amenable  to  the  jurisdiction  of  this  Court,  at 
the  instance  of  the  pursuers,  and  which  she  cannot  be  permitted  to  decline,  on  the 
principle  of  reconvention.  She  has  brought  actions  in  this  Court  against  all  the 
debtors  her  husband  had  in  this  country,  and,  among  others,  those  in  whose  hands 
the  pursuers  have  used  arrestments  ;  whereon,  they  have  raised  summonses  of  multiple- 
poinding,  in  which  they  have  called  both  her  and  the  pursuers.  As,  therefore,  the 
widow  has  brought  actions  as  a  pursuer,  she  cannot  decline  the  jurisdiction  of  this 
Court,  when  actions  are  brought  against  her  as  a  defender  ;  at  least,  it  is  clear,  she 
cannot  decline  it  in  the  process  of  multiplepoindin^,  at  the  instance  of  any  of  the 
debtors  whom  she  herself  has  attacked  ;  nor  at  the  instance  of  the  pursuers,  against 
whom  she  has  occasioned  a  process  of  multiplepoinding,  by  bringing  process  against 
the  debtors  in  \yhose  hands  they  had  arrested.  In  this  multiplepoinding,  it  is  certain 
she  cannot  avoid  to  appear  and  compete ;  and  it  is  a  consequence,  that  this  Court 
must  have  a  jurisdiction  over  her  in  the  pursuers'  process  of  constitution  against  her  ; 
and  that  she  cannot  elude  that  decree,  by  pretending  that  has  she  no  forum  in  this 
oountry. 

Replied ;  This  argument  proceeds  totally  upon  a  mistake  of  the  meaning  of  the 
jus  reconventionisj  which  can  never  take  place,  except  where  the  parties  to  both  suits 
are  the  same.  It  may  be  safely  admitted,  that,  if  the  persons  against  whom  actions 
have  been  raised  before  this  Court,  in  the  name  of  the  executrix,  had  any  counter- 
claims against  her  husband,  they  may  insist  upon  her  answering  to  these  claims  before 
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this  Court ;  but  the  pursuers  are  in  a  very  different  situation :  She  haa  broof^ 
action  against  them,  nor  has  she  chosen  any  Judge  in  this  country  to  determine  ( 
questions  between  her  and  them.  It  is  impossible,  therefore,  that  they  can  estal 
any  forum  against  her  ex  jure  feconvenlionia  ;  and  it  is  of  no  consequence,  tb&t,  imj 
character  of  executrix  to  her  husband,  and  trustee  for  the  purposes  of  his  ^i 
has  brought  actions  in  this  country  to  recover  debts  due  to  him  by  persons  living  b 
whom  she  had  not  in  her  power  to  call  to  an  account  in  her  own  country.  Tbati 
by  no  means  put  it  in  the  power  of  a  third  party  to  force  her  to  appear  before 
courts  of  this  part  of  the  kingdom,  unless  it  shall  appear,  that  some  other  steps  h 
been  taken  sufficient  to  subject  her  to  the  jurisdiction. 

"  The  Lords  repel  the  objection  to  the  jurisdiction  of  this  Court  to  pr<»MNii 
the  decree  of  constitution  craved  against  Sarah  Mackrill,  the  widow ;  and  remit 
the  Ordinary  to  proceed  accordingly." 

Reporter,  Monboddo.— Act.  Wight.— Alt.  M'Laurin.— Clerk,  Robertson. 

Fol  Die,  V.  3,  p.  240.    Fac.  Col  No.  71,  p.  171 


No.  55.     [4845]  Robert  Scott  t;.  Mara  Elliot,  and  her  Husband  for  his  inteie 

December  9,  1797. 

An  English  administrator  residing  in  Scotland  may  be  sued  there. 

Charlotte  Armstrong,  in  1760,  prevailed  before  the  Commissaries  in  a  declant 
of  marriage,  legitimacy,  and  divorce,  against  John  Elliot,  brought  in  her  own  nan 
and  that  of  Mara  ElUot,  their  infant  daughter.  The  defender  was  likewise  fou 
liable  in  £10  a-year  for  the  aliment  of  the  latter,  till  she  should  attain  pupillaritj. 

About  this  time  John  Elliot  went  to  England,  where  he  afterwards  resided,  \ 
his  death  in  1786.  He  left  some  personal  property  there,  which,  in  consequeDce 
letters  of  administration  from  the  Prerogative  Court  of  Canterbury,  was  vestea  in  Mft 
Elliot,  who  had  always  lived  in  Scotland. 

Robert  Scott,  the  second  husband  of  Charlotte  Armstrong  brought  an 
against  Mara  Elliot,  as  representing  her  father,  and  her  husband,  for  the  sum  awazdj 
by  the  decree  in  1760  for  her  aliment.  The  defenders,  inter  alia,  objected,  that  as  * 
only  ground  of  action  against  Mara  Elliot  was  her  having  administered  to  her  deoosf 
father  in  England,  she  could  only  be  called  to  account  in  the  courts  of  that  countr 
where  the  defenders  ofiered  to  appear  in  any  action  to  be  brou^t  against  then 
11th  November  1796,  Douglas,  Heron,  and  Company  v.  Grant's  Trustees,  No.  W 
p.  4602.  Thev  farther  stated,  that  there  was  the  more  reason  for  sustaining  tlie  ^ 
jection,  that,  from  John  Elliot's  long  residence  in  England,  every  claim  against 
and  consequentlv  against  his  representatives,  ought  to  be  decided  by  its  laws. 

"  The  Lord  Ordinary  repelled  the  objection  to  the  competency  of  the  action." 

On  advising  a  petition  against  this  interlocutor,  it  was 

Observed  on  the  Bench  ;  The  judgment  of  the  House  of  Lords,  in  the  esse  d 
Douglas,  Heron,  and  Company  v.  Grant's  Trustees,  was  not  meant  to  alter  the  nik 
fixed  by  the  case,  Morison  t;.  Eer,  No.  107,  p.  4601,  but  went  on  special  circumstaiicefi, 
the  trustees  being  chiefly  resident  in  England,  the  trust-estate  subject  only  to  the  kv 
of  that  country,  and  a  Chancery  suit  actualljr  in  dependence  for  the  distribution  of  it 

The  Lords  unanimously  refused  the  petition,  without  answers. 

Lord   Ordinary,   Cbaig. — For  the   Petitioner,   D.   Douglas. — ^Alt.   Montoombet- 

Clerk,  Home. 
D.  D.  Fac,  Col,  No.  50,  p.  115. 
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No.  2.    [2]  Elisabeth  Ann  Wyche,  and  Attorney  v.  Chables  Burrel  Blounti 

June  27,  1801. 

The  jurisdiction  of  the  Commissaries  sustained  in  a  process  of  divorce  for  adultery, 
the  summons  having  been  executed  against  the  defender  personally,  when 
resident  with  his  regiment  quartered  in  Scotland ;  although  the  marriage  had 
been  irregularly  celebrated  at  Gretna  Green ;  the  parties  were  English ;  had 
lived  together  only  in  England,  and  the  crime  was  committed  there.  An 
improbative  certificate  subscribed  by  the  celebrator  and  parties,  with  a  reference 
to  oath  of  the  defender,  that  the  certificate  was  genuine,  held  competent  evidence 
of  marriage. 

Elisabeth  Ann  Wyche  raised  an  action  of  divorce  before  the  Commissaries  of  Edin- 
burgh, against  Captain  Charles  Burrel  Blount,  which  was  executed  against  him  per- 
sonally when  resi^ng  at  Musselburgh,  where  his  regiment  was  quartered,  founded  on 
the  following  statement. 

The  parties  are  English.  Their  parents  being  mutually  averse  to  their  union, 
they  were  married  at  Gretna  Green  in  1786.  They  immediately  returned  to  England. 
Their  parents  were  reconciled.  They  lived  openly,  and  were  universally  considered 
as  man  and  wife,  and  had  four  children.  In  1792,  the  defender  deserted  the  pursuer, 
and  has  since  been  guilty  of  adultery. 

No  appearance  was  made  for  the  defender. 

The  Commissaries  allowed  a  proof,  which  was  taken  by  commission  in  England, 
and  established  the  cohabitation  of  the  parties  ;  the  birth  of  the  children  ;  the  deser- 
tion and  subsequent  conduct  of  the  defender,  all  as  libelled.  Upon  advising  the 
proof,  "  The  Commissaries  (20th  February  1801)  having  considered  and  compared 
the  libel  with  the  proof,  found  it  not  proved,  either  that  the  marriage  of  the  pursuer 
or  defender,  who  are  not  Scotch  but  English  by  birth,  was  celebrated  in  Scotland,  or 
that  they  cohabited  in  Scotland,  as  husband  and  wife  any  time  after  their  marriage, 
or  that  the  defender  has  had  any  sufficient  or  settled  residence  in  Scotland,  or  even 
that  the  crime  on  which  the  divorce  is  founded  was  committed  in  Scotland  ;  therefore 
found,  that  the  action  is  not  competent  in  Scotland,  and  ought  not  to  have  been  brought 
before  this  court ;  and  dismiss  this  process  for  want  of  jurisdiction." 

[3]  Along  with  a  petition,  the  pursuer  produced  the  following  certificate  of  the 
marriage : 

Oritnay  Green,  June  lOeA,  1786. 

**  This  is  to  sertfay  to  all  persons,  that  may  be  scurned.  That  Charles  Blount  from 
Saliaburey,  and  EUsbith  Ann  Wycihe  from  the  same  plese,  both  comes  before  me, 
and  declares  themselves  to  be  both  single  persons,  and  is  now  mareyed  be  the  way 
of  thee  church  of  Scotland,  as  day  and  det  abuve  mentioned,  by  me. 

"  David  M*Farson. 

"  C.  B.  Blount. 

"  Elizth.  Ann  Wyche." 

The  Commissaries,  not  considering  this  as  sufficient  evidence  of  marriage,  **  allowed 
the  petitioner  to  prove  her  allegation,  that  a  marriage  was  actually  celebrated  between 
the  parties  in  Scotland." 

The  pursuer  referred  this  fact  to  the  oath  of  the  defender,  and  also  that  the  certificate 
was  genuine. 

The  Commissaries,  '^  In  respect  of  the  particular  circumstances  of  the  case,  which 
are  fully  explained  by  the  interlocutor,  of  date  the  20th  of  February  last,  found  the 
mode  of  proof  offered  in  this  minute  incompetent." 

But  the  Lord  Ordinary,  after  reporting  a  bill  of  advocation  to  the  Court,  remitted 
to  the  Commissaries,  with  instructions  to  sustain  their  jurisdiction  in  this  case,  in 
respect  the  summons  was  executed  against  the  defender  when  resident  in  Scotland, 
and  possessing  a  domicil  there  :  Find  it  competent  to  refer  to  the  oath  of  the  defender, 
the  authenticity  of  his  subscription  at  the  certificate  of  marriage  produced,  and  that 
said  certificate  is  genuine ;  admit  the  said  reference,  and  grant  commission  accord- 
ingly." 

Lord  Ordinary,  Meadowbank. 

D,  D.  Fac,  Col,  No,  241,  p.  543. 
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No.  4.    {4860]  Wardrop  v,  Fairholm  and  Arbuthnot.    December  19,  1744. 

i 

An  assignation  of  a  claim  of  damages,  after  arrestment  of  the  same  claim  before  it  nj 

liquidated,  held  to  be  fraudulent.  i 

James  Grierson  and  James  Gairns,  merchants  in  Edinburgh,  brought  an  actMj 
in  the  Court  of  Exchequer  against  John  Macnaughton  collector  of  the  customs  atlk 
port  of  Anstruther,  for  an  unlawful  seizure  made  by  him  of  some  goods  belongiBgl 
them,  and  obtained  a  decree  for  damages  and  costs  of  suit ;  which  fund  became  ti| 
subject  of  a  competition  amongst  their  creditors. 

[4861]  Their  cause  came  on  in  Candlemas  term  1741-2,  and  the  verdict  and  fioi 
determination  was  obtained  in  Whitsunday  term  1743. 

In  August  1742,  Fairholm  and  Arbuthnot  arrested  in  the  hands  of  Macnangfatm 
on  Jime  14th,  1743,  Grierson  and  Gaims  assigned  their  claim  of  damages,  with  sJItkl 
might  follow  thereon  to  John  Wardrop,  writer  in  Edinburgh,  for  the  behool  of  tM 
creditors  therein  mentioned ;  and  this  was  intimated  on  the  15th,  and  Aleiaod^ 
Arbuthnot  and  Company  arrested  on  the  17th. 

Mr.  Macnaughton  raised  a  multiplepoinding,  in  which  the  Lord  Oidinaiy  '^po 
ferred  Fairholm  and  Arbuthnot  primo  loco,  and  Arbuthnot  and  Company  teemk 
loco,  both  in  the  sum  decreed  for  damages,  and  that  for  costs  of  suit." 

Pleaded,  in  a  reclaiming  bill  for  Mr.  Wardrop,  The  arrestments  were  laid  on  beM 
the  judgment  in  the  Exchequer,  by  which  omy  Mr.  Macnaughton  became  debtac 
and  before  the  costs  were  incurred,  and  consequently  longer  before  they  were  taid 
by  the  proper  officer.  Arrestments  do  not  afEect  acquirenda  ;  and  here  the  dttTni§ii 
were  plainly  a  posterior  acquisition  by  the  decree  of  Exchequer,  and  which  Griemi 
and  Gairns  could  have  given  up  at  any  time,  by  desisting  from  the  action  ;  and  asdi 
costs  were  not  laid  out  at  the  time  of  the  arrestments ;  so  to  insist  for  a  preferoM 
on  them,  is  a  manifest  injustice  to  the  other  creditors,  since  these  costs  were  tibs 
out  of  the  debtor's  other  subjects  not  arrested,  and  which  ought  to  have  gone  anungi^ 
his  whole  creditors.  A  parallel  case  occurred,  Menzies  v.  Graham,  No.  95,  p.  7701 
where  the  Lords  preferred  an  assignation,  posterior  to  an  arrestment,  of  a  snbjed 
confirmed  by  the  cedent  after  the  arrestment. 

Answered,  That  an  arrestment  is  proper  during  a  dependence ;  every  snbiect 
of  a  debtor  is  aSectable  by  diligence  ;  and  here  arrestment  was  the  only  propcp  oii* 
gence  ;  and  it  were  odd  that  the  same  subject  should  be  capable  of  b^ng  assignei 
and  not  of  being  arrested.  The  decision  cited  does  not  apply ;  an  executor  till  c<m- 
firmation  has  no  right ;  and  therefore  the  assignee  after  confirmation,  was  jostlf 
preferred  to  the  arrester  before  it. 

2dly,  The  assi^ation  was  by  a  bankrupt  in  fraudem  creditarum ;  he  was  under 
diligence  by  horning  and  caption  at  the  instance  of  the  respondents ;  and  bj  tbe 
tenor  of  the  assignation,  all  creditors  that  arrested,  or  did  not  pass  from  their  srre*- 
ments,  are  excluded  from  any  benefit  thereof.  It  was  found,  that  a  bankrupt  coiid 
not  bring  in  all  his  creditors  alike,  in  prejudice  of  other  diligence,  Snee  and  Compaoj 
V,  the  Trustees  of  Michael  Anderson's  Creditors,  No.  242,  p.  1206  ;  and  Earl  of  Alw- 
deen  v.  the  Trustees  of  Blair,  No.  244,  p.  1208. 

"  The  Lords  found  the  assignation  reducible  on  the  act  of  Parliament  1621,  thew 
being  diligence  by  horning  at  the  instance  of  Fairholm  and  Arbuthnot,  and  Arbnthfl^t 
and  Company,  prior  to  the  granting  the  assignation  ;  and  therefore  adhered." 

For  the  Assignee,  Cross. — For  the  Arresters,  Maitland, — Clerk,  Gibson. 

D.  Falconer,  v.  1,  p.  ^ 
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No.  13.    [4874]  Drummond  of  Logie-Almond  v,  the  King's  Advocate.    Julv  18, 

1749. 

A  disposition  not  delivered,  had  no  clause  of  dispensation.  It  contained  several 
clauses  said  to  infer  simulation.  The  disponer  was  afterwards  attainted.  The 
disposition  was  not  sustained. 

James  Drummond,  commonly  called  Duke  of  Perth,  disponed  his  estate,  11th 
June  1743,  in  trust,  for  uses  mentioned,  to  Thomas  Drummond  of  Logie-Almond, 
and  died  11th  May  1746. 

An  act  of  Parliament  past  19th  Geo.  II.  attainting  the  said  James  Drummond 
of  high  treason,  from  and  after  the  18th  of  April  1746,  if  he  did  not  surrender  himself 
to  justice  on  or  before  the  12th  of  July  that  year. 

His  estate  was  surveyed  by  the  Barons  of  Exchequer,  and  claimed  by  Logic 
upon  the  disposition ;  for  that  he  not  having  lived  till  the  day  appointed  for  sur- 
rendering, when  the  attainder  was  to  take  place,  never  was  attainted,  and  consequently 
his  deed  effectual  for  carrying  it. 

Answered,  1st,  The  disposition  was  never  delivered,  nor  contained  any  clause 
dispensing  with  delivery,  and  w^as  conceived  in  terms  conveying  the  estate  immediately, 
not  on  the  death  of  the  granter,  and  is  therefore  not  a  vahd  deed,  but  the  estate, 
if  James  was  not  attainted,  past  from  him  to  his  brother  John,  and  is  forfeited  by  his 
attainder  contained  in  the  same  act. 

[4875]  2dly,  James  was  attainted,  from  the  18th  of  April,  if  he  did  not  surrender, 
which  he  did  not ;  and  this  resolutive  condition  being  fixed  upon  by  the  statute, 
cannot  be  supplied  by  any  equivalent.  It  will  not  be  pretended,  that  captivity 
or  grievous  sickness  during  the  time  limited,  would  have  barred  the  effect  of  the 
attainder  ;  and  yet  these,  as  well  as  death,  would  have  made  his  surrender  impossible. 

EepUed,  The  condition  was  suspensive  of  the  attainder,  which  was  to  take  place 
on  the  12th  of  July,  if  he  did  not  then  surrender,  as  from  and  after  the  18th  of  April ; 
all  attainders  drawing  back  to  the  date  of  the  treason  whereon  they  proceed,  which 
for  that  reason  is  laid  in  the  indictment,  whatever  be  the  time  of  pronouncing  the 
sentence  ;  and  here  the  statute  has  fixed  upon  that  day  as  the  date  of  the  treason. 

The  Lords  found.  That  James  Drummond  having  died  on  the  11th  day  of  May 
before  the  12th  of  July  1746,  on  or  before  which  day  he  was  allowed  by  the  said  act 
of  attainder  to  surrender  himself,  and  submit  to  justice,  he  the  said  James  Drummond 
was  not  attainted  by  the  said  act ;  and  therefore  found  that  the  Court  had  no  juris- 
diction to  proceed  further  in  judging  of  the  validity  or  effect  of  the  disposition  from 
James  Drummond  to  Thomas  Drummond  the  claimant  in  hoc  statu ;  leaving  the 
claimant  to  follow  forth  his  right  thereupon  as  accorded. 

December  1,  1750. — It  having  been  found,  as  is  observed  18th  July  1749,  That 
James  Drummond  of  Perth  was  not  attainted  ;  and  therefore  the  Court  had  no  juris- 
diction to  proceed  further  in  judgiM  of  the  validity,  or  the  effect  of  the  disposition 
from  him  to  Thomas  Drummond  of  Logie-almond  the  claimant,  in  that  state,  leaving 
him  to  follow  forth  his  right  as  did  accord  ;  the  Barons  of  the  Exchequer  caused  the 
estate  to  be  surveyed,  as  having  fallen  by  the  death  of  James  to  his  brother,  commonly 
called  Lord  John  Drummond,  and  so  forfeited  by  his  attainder,  in  the  same  act  of 
Parliament. 

Drummond  of  Logie-almond  claimed  again  on  the  disposition  made,  16th  June 
1743,  to  him  for  the  uses  therein-mentioned. 

Answered,  The  disposition  was  not  delivered,  but  left  in  the  hand  of  Mr.  James 
Graham  of  Airth  the  disponer's  lawyer.  The  claimant  had  acknowledged  he  never 
saw  it,  though  the  disponer  had  told  him,  in  the  year  1745,  as  he  thought,  that  he  had 
either  granted,  or  was  to  grant  such  a  disposition  ;  and  Mr.  Graham  told  him  there 
was  a  disposition  in  his  name.  That  a  copy  was  sent  him  in  1747,  as  he  thought,  by 
Lady  Mary  Drummond,  the  disponer's  sister,  and  it  was  proposed  to  him,  that  an 
exhibition  should  be  used  in  his  name,  which  he  agreed  to.  By  this  exhibition  the 
deed  was  recovered.  It  contained  no  clause  dispensing  with  delivery.  It  assigned 
the  maib  and  duties  from  the  Martinmas  following  ;  so  that,  of  its  nature^  it  needed 
delivery  for  its  completion,  and  was  ineffectual  without  it. 
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[4876]  2do,  It  was  a  simulate  deed,  to  evade  a  forfeiture  for  the  rebellion,  wliiAi 
dispone!  had  then  conspired  to  raise ;   it  proceeds  on  this  narrative,  that  he 
of  a  tender  constitution,  and  had  thoughts  of  retiring  from  the  world,  to  preps 
a  future  state,  and  that  his  only  brother  was  a  soldier  in  a  foreign  service,  wherel 
capacity  of  succeeding  might  be  uncertain  ;  and  that  he  was  owing  considerabfe 
of  money  ;  and  dispones  the  estate  for  the  payment  of  debts,  which  were  or  nr'" 
owing  by  him,  or  his  predecessors  ;  providing  that  the  disponee  should  pay  to 
an  annuity  of  £200  Sterling  during  his  life,  and  after  his  death  to  his  brotiier 
his  life  ;  the  remainder  after  which  is  disponed  for  the  use  of  his  uncle,  called 
John  Drummond,  and  his  heirs ;   whom  failing,  of  his  sister  and  her  beirs ; 
failing,  of  the  disponee  ;  provided  that  if  he  should  alter  his  resolution,  and 
there  should  be  paid  to  his  Lady  an  annuity  of  10,000  merks  Scots,  exclusive 
jii8  mariti,  the  estate  redeemable  by  the  heirs  of  his  body,  and  the  heirs  of  his  bn 
body  for  £200  Sterling.     This  deed  was  kept  in  his  own  power  ;  and  the  poaaeBatdi 
the  estate  retained  ;  he  continued  by  it  proprietor  of  the  estate,  which  was 
by  his  children,  and  the  profits  whereof  were  to  be  payable  to  his  Lady,  ezdosn 
his  jus  marUiy  that  they  might  not  be  affected  by  his  forfeiture  ;  and  as  it  wbs 
redeemable  by  the  children  of  his  brother,  whereby  the  succession  was  preserrri 
its  order ;  it  was  not  a  giving  away,  but  retaining  the  estate. 

Pleaded  for  the  Claimant,  first,  in  objection  to  the  survey,  it  was  without  f oi 
proceeding  on  the  act  vesting  the  forfeited  estates  in  the  King  ;  whereas,  if 
position  were  out  of  the  question,  and  this  the  undoubted  estate  of  John  Dn 
it  was  not  forfeited,  though  the  King  might  claim  it  as  escheat,  which  was  a 
title  ;  for  he  having  failed  to  surrender,  stood  attainted  from  the  18th  of  April  17! 
after  which  his  brother  dying,  the  estate,  which  never  was  his,  was  never  forfeiti 
but  as  he  was  incapable  of  holding  it,  became  escheat ;  for  so  the  English  lavjtfi 
distinguish,  Coke  1,  Inst.  f.  13,  and  Hales  H.  P.  C.  part  1,  c.  27,  f .  356.  New  Ahnd^^ 
ment  of  the  Law  of  England,  part  2,  title  Forfeiture,  f .  585.  This  is  more  tiuui  *j 
distinction  of  expression,  the  effects  being  different ;  forfeiture  accruing  to  the  £ii(: 
but  escheat  to  the  superior.  If  an  estate  should  fall  by  descent  to  the  children  of  n 
attainted  person,  after  his  death,  there  could  be  no  forfeiture,  but  yet  it  would  lit 
escheat,  as  they  could  not  succeed  through  him  whose  blood  was  corrupted ;  butt; 
the  attainder  was  for  a  felony  or  treason,  from  which  no  corruption  of  blood  dit 
follow,  they  would  be  capable  of  succeeding,  and  there  would  be  no  escheat. 

Pleaded  for  the  Advocate,  Whether  this  estate  is  forfeit  or  escheat,  will  not  gwi 
the  claimant  any  title  ;  he  is  pleading  not  only  swper  jure  tertii  but  super  jure  aivenarii, 
for  the  King  takes  by  both  titles ;  he  is  in  this  case  superior,  and  may  chuse  wbiditMe 
he  will  use.  Supposing  the  estate  were  held  of  a  subject,  and  escheat,  the  piopeitf 
would  fall  to  be  determined  by  the  law  of  [4877]  Scotland,  as  it  is  only  with  r^ardti 
forfeitures  that  the  English  law  obtains ;  and  by  the  Scots  law  escheats  Hkewis 
fall  to  the  King  ;  but  thw  estate  is  forfeited  ;  it  being  enacted  26th  Hen.  VIIL  tiurfil 
effects  belonging  to  a  person  guilty  of  treason,  at  the  time  thereof,  or  any  time  aftei; 
should  be  forfeited ;  and  by  many  acts  to  the  same  purpose,  particularly  the  kli 
vesting  act.  2dly,  John  Drummond,  according  to  what  was  pleaded  sod  io/oA 
with  regard  to  the  attainder  of  James  his  brother,  was  not  attainted  till  the  l^^' 
July,  before  which  it  was  competent  to  him  to  have  surrendered. 

Replied,  The  claimant  is  entitled  to  plead,  that  the  estate  was  not  forfeited;  far 
then  the  survey  will  be  found  to  have  been  irregular  ;  and  he  will  be  left  to  iT»fl 
himself  of  his  disposition  at  common  law  ;  and  it  will  be  his  interest  so  to  do ;  asif  H 
labour  under  any  defect,  it  may  be  found  sufficient  to  bar  an  escheat,  though  not  i 
forfeiture  ;  for  the  Lord  only  takes  escheat  for  want  of  a  tenant ;  and  a  deed  ^1* 
sustained  to  entitle  to  take  the  estate,  that  would  not  exclude  the  complete  ligbt  d 
another.  If  an  infant  g^ant  a  f eofment,  the  deed  is  not  good  against  his  heir,  W 
will  exclude  the  Lord  claiming  by  escheat,  Coke's  Reports,  part  4,  f.  250,  and  251,  ikI 
part  8,  f .  538.  But  in  forfeiture  the  King  takes  in  his  own  nght,  and  will  not  he  l»n«i 
by  a  defective  disposition.  The  act  26th  Hen.  VIIL  makes  several  subjects  fdlnoii^ 
forfeiture,  which  before  did  not,  but  does  not  make  an  estate  be  considered  as  ioiieited, 
which  before  was  escheat ;  and  has  not  been  so  understood  by  any  lawyer  since.  Of 
mention  of  subjects  that  should  belong  to  the  attainted  person  at  any  time  after  ka 
treason,  is  made  with  regard  to  the  time  intervening  betwixt  that  and  his  attaiodff* 
and  comprehends  also  subjects  acquired  by  him  aft^er  that,  by  singular  tides;  fo 
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though  sacoefsion  falling  to  him  is  escheat,  these  are  forfeit,  Coke,  1st  Instit.  f .  2,  A. 
&  B.  The  vesting  act  regards  future  trials,  and  so  vests  in  the  King  subjects  that 
should  fall  to  the  persons  that  might  be  attainted  before  their  respective  attainders. 
James  Drummond  was  rightly  found  not  attainted,  and  yet  John  was  attainted  from 
the  18th  of  April ;  for  during  the  time  allowed  for  surrender,  it  could  not  be  said 
whether  a  man  was  attainted  or  not ;  but  when  that  was  determined,  the  18th  of 
April  was  by  the  statute  put  for  the  date  of  the  attainder. 

DupUed,  The  Claimant's  insisting  that  the  date  of  the  attainder  was  the  18th  of 
April,  does  not  agree  with  his  interpretation  of  the  26th  Hen.  VIII.  that  subjects 
which  should  belong  to  a  person  at  any  time  after,  should  be  forfeit,  was  to  be  under- 
stood of  the  time  intervening  betwixt  his  treason  and  attainder,  since  attainders  at 
common  law  draw  back  to  the  commission  of  treason  ;  and  therefore,  by  his  way  of 
arguing,  a  succession  opening  after  the  treason,  is  after  the  attainder. 

Triplied,  A  traitor  forfeits  his  personal  estate,  from  his  being  found  guilty  ;  but 
his  lands  upon  attainder,  which  is  drawn  back  to  the  treason  in  the  indictment ;  and 
lands  acquired  by  singular  titles,  even  after  attainder,  are  forfeited,  as  has  been  said. 

[4878]  Observed,  That  the  Court  of  Exchequer  was  supreme ;  and  the  Court  of 
Session  had  no  jurisdiction  to  determine  whether  they  had  made  an  illegal  survey  ; 
that  there  was  no  need  of  finding  it,  for  that  the  estate  fell  to  John  before  his  attainder, 
and  was  forfeited ;  that  if  this  estate  were  not  forfeited,  it  might  be  doubted  if  the 
Crown  could  come  at  it  at  all ;  for  as  escheats  of  this  sort  were  not  known  in  the  law 
of  Scotland,  there  was  not  consequently  any  method  for  taking  them  up ;  that  it 
had  not  been  shewn  the  distinction  of  escheat  and  forfeiture  obtained,  when  lands 
held  of  the  Crown ;  probably  it  did  not ;  as  no  examples  appeared  in  the  books,  of 
estates  being  taken  up  after  the  removal  of  the  incapable  person  ;  which  else  probably 
would  have  occurred :  That  a  personal  right  excluded  not  forfeiture,  as  no  incomplete 
right  did  in  England. 

Pleaded  for  the  Claimant,  The  deed  needed  not  delivery ;  it  was  of  the  nature  of 
a  settlement  of  succession  ;  it  was  delivered  to  Mr.  Graham,  who  was  lawyer  for  all 
the  parties  benefited,  and  had  the  custody  of  no  other  of  James  Drummond's  papers  ; 
it  can  be  proved  a  scroll  of  it  was  laid  before  him  in  1742,  so  that  there  was  no  need 
of  delivermg  it  to  him  for  his  advice ;  and  the  subsequent  delivery  could  only  be  for 
the  use  of  the  disponees.  It  can  also  be  proven,  that  when  James  Drummond  wanted 
afterwards  to  borrow  money,  Mr.  Graham  objected  he  could  give  no  security  after  that 
deed,  and  other  circumstances  to  shew  the  intent  of  the  delivery. 

Answered,  The  necessity  of  delivery  to  complete  the  deed,  appears  from  the 
nature  of  it  mentioned  above ;  and  the  claimant  does  not  condescend  on  any  thing 
relevant  whence  to  infer  it  was  dehvered  ;  but  if  it  had  been,  it  cannot  be  effectual, 
from  the  marks  it  carries  of  simulation ;  and  even  in  1742,  it  can  be  proved  the 
disponer  was  in  a  conspiracy. 

Replied,  There  ought  to  be  a  distinction  betwixt  a  deed's  being  simulate  or  col- 
lusive, and  done  from  a  criminal  motive ;  the  motive  might  be  James  Drummond's 
treasonable  intentions ;  but  yet  it  was  no  simulation,  when  he  really  on  that  account 
gave  away  the  estate ;  which  would  have  been  good  against  his  own  forfeiture,  if  it 
had  not  been  for  the  act  annulling  these  deeds ;  but  he  was  not  attainted,  and  so  there 
can  be  no  pleading  on  his  treason  ;  and  it  was  no  criminal  motive  to  take  means  that 
his  estate  should  not  be  forfeited  by  any  treason  of  his  brother. 

Duplied,  If  James  had  been  loyal,  he  could  have  effectually  provided  that  his 
brother's  forfeiture  should  not  carry  his  estate ;  but  when  he  was  in  the  same  con- 
spiracy, the  making  this  deed,  with  the  clauses  it  contains,  was  one  act  of  simulation, 
and  cannot  be  effectual. 

Observed,  The  question  depended  on  the  point  of  delivery,  which  by  our  law  was 
necessary  to  give  effect  to  a  deed,  but  presumed,  if  it  was  out  of  the  granter's  pos- 
session ;  that  there  might  be  presumptions  from  which  the  contrary  would  be  in- 
ferred, and  such  there  were  in  this  case ;  that  the  condescendence  offered  to  be 
proven  was  not  relevant,  as  the  intent  of  delivery  to  Mr.  Graham  was  not  probable 
by  witnesses. 

[4879]  The  Lords  found  that  John  Drummond,  now  attainted  of  high  treason, 
was,  upon  the  11th  day  of  May  1746,  when  James  Drummond  his  elder  brother  died, 
capable  to  take  by  descent  from  his  said  elder  brother  ;  and  that  the  estate  of  Drum- 
mond in  question,  did  then  descend  by  James's  death  to  John  Drummond  now 
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attainted,  and  was  forfeitable  and  forfeited  by  the  treason  and  attainder  of  the  i 
John  Drummond ;  and  found  that  the  trust  disposition  to  Thomas  Drummcmdj 
Logie- Almond  claimed  upon,  was  not  sufficient  to  exclude  the  forfeiture  of  the  i ' 
John  Drummond;   and  therefore   found   the  estate  acclaimed,  forfeited  by 
attainder,  and  dismist  the  claim. 

Act.  R.  Craiote,  Ferguson,  &  alii. — Alt.  The  King's  Counsel. — Qerk,  Gibsoi^ 

D.  Falconer,  v.  2,  No.  87,  p.  93,  and  No.  169,  p.  199, 
*,^*  This  judgment  affirmed  on  appeal.    See  No.  74,  p.  4766.     See  Appendix. 


No.  22.        [4892]  James  Watson  v,  David  Maule.    January  19,  1743. 

A  purchaser  of  lands  at  a  voluntary  roup,  is  not  liable  to  a  personal  creditor  arrestin 
the  price  ;  if  he  prove  that  the  purchase  was  made  on  account  of  the  seller. 

Hepburn  of  Keith  having  exposed  his  estate  to  a  voluntary  roup,  he  prevailed 
David  Maule  to  offer  on  his  account,  for  the  same,  to  a  certain  extent,  and  by  a  kM 
obliged  himself,  if  the  lands  fell  into  Mr.  Maule's  hands,  to  relieve  him  of  the  ssat 

It  happened  that  Maule  was  the  highest  offerer,  so  the  lands  were  decland  ti 
belong  to  him ;  and,  in  terms  of  the  articles,  he  enacted  himself  to  pay  Uie  pika.; 
James  Watson  being  creditor  by  two  bills  of  Mr.  Hepburn's  arrested  the  price  of  tb 
lands  in  Maule's  hands. 

[4893]  I^  *^®  furthcoming  Maule  laid  his  defence  upon  the  above  letter :  taj 
insisted  that  he  was  only  a  name,  an  interposed  person  for  Mr.  Hepburn  himeelf; 
and  as  the  letter  would  stand  in  bar  of  any  claim  that  Mr.  Hepburn  himself  conB 
have  made  on  his  account  of  this  fictitious  sale,  it  behoved  to  be  equally  avaikMe 
against  any  of  his  creditors. 

Answered,  The  defence  was  of  the  nature  of  an  extrinsic  and  personal  excepton,  I 
that  the  defender  was  bound  by  the  enactment  to  pay  the  price  ;  and  though,  in  1 1 
question  betwixt  the  parties  themselves,  they  may  be  mutually  repelled  peff^flS  | 
exc&ptione,  quia  in  jKt/ri  casu  potior  est  conditio  possidentis ;  yet,  where  third  partw  i 
are  concerned,  the  law  ought  to  give  no  countenance  to  ady  paction  or  agreemffii  ■ 
that  is  contra  bonum  el  cequumy  for  that  would  be  establishing  wrong  by  law.   AnL  : 
upon  this  principle  it  is,  the  pactions  of  this  kind,  contra  fidem  tabtUarum  nuptialjm, 
have  never  been  deemed  effectual.     But,  supposing  the  defence  should  be  sustainet 
It  ought  not  to  be  admitted,  but  upon  a  full  indemnification,  and  payment  of  the 
damages  and  expenses  the  pursuer  has  sustained.     No  man  can  avoid  the  obfigsM 
to  repair  the  damage  which  his  own  fraudulent  practices  have  occasioned  to  third 

Siarties  ;  and  it  is  not  upon  the  arrestment  he  pleads  to  be  thus  indemnified,  becaia 
he  decreet  of  furthcoming  can  go  no  further  than  the  debt  upon  which  the  anot- 
ment  was  used  ;  but  that  the  defender  ought  "not  to  be  allowed  to  plead  this  defeat, 
but  upon  payment  of  the  pursuer's  expenses. 

Replied,  The  demand  of  expenses  was  contrary  to  form,  and  the  nature  of  the 
action  itself ;  by  which  nothing  can  be  recovered,  but  the  debt  for  security  wberwl 
arrestment  was  used  ;  and  surely  the  expense  of  this  process  is  no  part  of  that  i^ ; 
nay,  if  the  defence  were  repelled,  there  could  be  no  ground  for  claiming  expenses, 
unless  the  defender  were  found  calumnious  in  making  it.  Besides,  there  is  no  reasOT 
to  believe  the  defender  acted  out  of  any  wrong  view  in  the  matter  :  He  did  not » 
much  as  know  Mr.  Hepburn's  circumstances,  or  that  the  necessity  of  his  affairs  r«qffi«<l 
a  sale  of  his  estate  ;  neither  can  the  pursuer  suffer  any  thing  by  what  the  defender  (M; 
for  Mr.  Hepburn  is  more  than  able  to  pay  all  his  debts ;  and,  so  far  as  the  pmaw 
has  expended  money  for  recovery  of  a  just  debt,  he  has  good  action  agauBthii 
debtor  for  such  expenses  ;  nay,  he  offers  to  prove,  that  the  pursuer  knew,  befoe  the 
date  of  the  arrestments,  that  the  defender  had  only  offered  at  the  roup  on  a«ow^ 
of  Mr.  Hepburn  ;  so  that  the  expense  the  pursuer  has  laid  out  since  that  time,  na^ 
be  considered  as  owing  to  this  mistake  in  law. 

The  Lords  sustained  the  defence,  but  ordained  the  reclaiming  petition  to  b* 
answered  as  to  the  expenses.  C.  Home,  No.  222,  p.  3®. 
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No.  31.    [4909]  Tte  Creditors  of  John  Pollock  v.  Pollock.    January  21,  1669. 

In  a  reduction  of  a  bond  of  provision,  in  favour  of  a  son  at  the  instance  of  a  creditot, 
whose  debt  was  posterior  to  the  delivery,  the  Lords  refused  to  sustain  the  reasons 
of  reduction  upon  the  act  1621,  but  ordained  the  pursuer  to  condescend,  if  he 
had  any  particular  ground  of  challenge  on  the  head  of  fraud ;  and  he  having 
condescended  that  the  son  was  forisfamiliated  and  sufficiently  provided  before  ; 
that  the  term  of  payment  was  after  the  father's  death,  bearing  no  interest  in  the 
interim ;  and  that  the  bond  remained  latent  betwixt  the  parties ;  the  Lords 
reduced  the  bond,  and  preferred  the  creditors,  and  even  the  relict,  in  so  far  as  she 
was  an  onerous  creditor. 

The  Relict  and  Creditors  of  John  Pollock  having  intended  a  reduction  upon  the 
act  of  Parliament  1621,  of  a  bond  of  5000  merks  granted  by  the  defunct  John,  to  his 
son  ;  it  being  alleged  for  the  son.  That  the  pursuers  were  only  constituted  Creditors 
by  decreets  recovered  against  the  Relict  and  executors  after  the  death  of  John  ;  the 
Lords  found,  that  where  by  the  decreets  the  debt  was  proven  to  have  been  prior  to  the 
bond  in  question,  they  might  reduce  upon  the  act  of  Parliament ;  but  where  the  debt 
was  posterior  to  the  bond,  they  found  that  they  had  no  interest  to  pursue  a  reduction 
thereupon ;  but  prejudice  to  the  Creditors  to  reduce  or  declare  the  same  null  upon 
any  special  reasons,  as  that  the  bond  was  latent,  and  never  made  known,  or  not 
deUvered,  or  was  donatio  mortis  causa, 

February  12, 1669. — The  foresaid  reduction,  mentioned  2l8t  January  last,  being 
again  called,  the  pursuer  did  insist  for  reducing  of  the  said  bond  granted  to  the  son  of 
the  first  marriage,  upon  this  reason.  That  it  was  a  latent  deed  [4910]  granted  by  a 
father  to  a  son  who  was  otherways  sufficiently  provided  ;  and  notwithstanding  thereof. 
Creditors  were  in  bona  fide  to  lend  their  money  to  the  father,  who  could  not  be  pre- 
judged by  any  such  deed,  albeit  it  was  prior  to  their  bonds.  The  Lords  did  sustain 
the  reason  at  the  instance  of  true  and  lawful  creditors,  upon  these  specialities,  that 
the  bond  was  only  granted  before  the  father's  death,  and  that  it  was  only  payable 
after  the  father's  death,  and  was  neither  registrated  nor  inhibition  served  thereupon, 
but  kept  latent  during  that  time  ;  so  that  if  such  bonds  were  sustained,  it  would  open 
a  door  to  all  fraud,  and  the  undoing  of  all  trade  and  commerce  ;  and  therefore  pre- 
ferred lawful  creditors  ;  but  likewise  found,  that  the  son,  upon  this  bond,  was  pre- 
ferable to  the  Relict  and  bairns  of  the  second  marriage,  as  to  what  they  might  crave 
jure  rdicti,  or  bairns'  part  of  gear  ;  but  not  in  so  far  as  they  were  creditors  by  the 
contract  of  marriage ;  and  the  Lords  ordained  this  to  be  inserted  in  the  books  of 
sederunt,  to  be  a  leading  cause  in  all  time  coming. 

Fd.  Die.  V.  1,  p.  334.     Gosford,  MS,  No.  91,  p.  33,  and  No.  115,  p.  42. 


No.  32.  [4911]  Street  v.  Mason.    February  27,  1672. 

A  disposition  by  a  merchant  to  his  infant  son  of  his  whole  estate,  without  a  reserved 
liferent  or  power  to  burden,  was  found  fraudulent,  and  presumed  to  have  been 
done  of  purpose  to  cheat  his  correspondents,  who  had  traded  with  him  before  the 
alienation  ;  and  their  debts,  though  posterior  to  the  disposition,  were  found  to 
affect  the  estate.  The  defence,  that  the  son's  sasine  was  registered,  was  repelled, 
the  defenders  being  foreigners. 

James  Mason,  merchant  in  Edinburgh,  having  begun  a  correspondence  and  traffic 
with  William  Street,  merchant  in  London,  did,  after  the  said  correspond- [4912]-ence 
infeft  his  eldest  son  James  Mason,  a  child  of  two  years  old,  in  certain  lands  belonging 
to  him  in  the  country,  and  did  thereafter  continue  the  commerce  with  Street  till  the 
year  1665,  and  then  gave  bond  for  £500  Sterling,  with  a  clause  of  infeftment  in  an 
annualrent  out  of  these  lands,  whereupon  Street  was  infeft ;  but  finding  that  the  son 
was  infeft  before  him,  he  raised  reduction  on  this  reason,  that  the  son's  infeftment  was 
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a  most  fraudulent  deed,  done  by  contrivance  and  machination  of  the  father,  to 
and  deceive  this  pursuer ;  who  was  under  correspondence  and  commerce  withhimi 
an  uninterrupted  tract  of  trade,  begun  before  the  son's  infeftment,  and  contanned^ 
Mason  broke.    It  was  answered,  That  the  reason  of  reduction  is  no  ways 
because  the  ground  of  reduction  is  more  than  two  years  after  the  son's 
and  though  the  law  of  this  kingdom  hath  been  most  favourable  to  secure 
against  fraudulent  alienations  by  the  act  of  Parliament  1621 ;  yet  it  is  justly 
to  creditors  who  were  creditors  the  time  of  such  alienations  ;   but  no  fraud  can 
said  to  be  done  to  those  who  then  were  not  creditors  ;  and  if  posterior  creditors 
quarrel  anterior  rights,  though  granted  to  children,  it  would  utterly  inca] 
parents  to  provide  their  chilc&en,  either  for  livelyhood,  employments,  or  mi 
and  there  never  hath  been  an  example  sustained  of  this  kind  in  this  kingdom.    It 
replied  for  the  pursuer,  Imo,  That  there  being  a  continued  tract  of  traffic  bcti 
the  pursuer  and  old  Mason,  begun  before  the  disposition  to  the  son,  it  may  justly 
taken  jointly ;    as  the  Lords  have  ordinarily  interpreted  the  statute,  of  exdodi 
probation  by  witnesses,  of  merchant  accounts  after  three  years ;  if  it  continued  ii 
current  account,  it  was  to  be  esteemed  as  one  account,  and  that  the  three  yeass 
to  be  reckoned  from  the  last  furnishing,  though  the  beginning  of  the  account 
have  been  for  many  years  before  ;  so  here  the  credit  given  by  the  pursuer  to '. 
at  the  beginning  of  the  correspondence,  is  the  cause  of  all  the  posterior  fumishis^i; 
in  the  same  way  as  if  at  the  beginning  Mason  had  given  a  bond,  mentioning  the 
he  had  received  from  Street,  and  obliging  him  as  an  honest  correspondent,  than 
and  honestly  to  pay  all  furnishings  he  should  receive.     2do,  Albeit  this  reduction 
have  no  ground  from  the  act  of  Parliament  1621,  yet  that  act  is  not  derogatory  to  d»' 
common  law  of  nations  ;  whereby  all  deeds  done  by  fraud,  contrivance,  and  machini- 
tion,  whereby  parties  have  been  ensnared  and  deceived,  are  null  and  void  ;  and  by  A«  ] 
civil  Roman  law,  such  fraudulent  deeds  are  annullable  per  actionem  j)aulianamj  SBiom'^ 
in  fraudem  creditorum,  though  they  be  posterior  creditors  ;  neither  doth  the  punaer 
pretend  that  all  dispositions  in  favours  of  children  are  quarrelable  by  posterior  crediton^ 
but  only  such  dispositions  as  can  have  no  rational  ground  for  which  they  are  granted, 
and  are  evidently  presumed  to  be  done  of  design  to  ensnare  persons,  and  induce  tiien 
to  give  credit,  and  yet  be  excluded  by  these  &audful  deeds  ;  and  there  was  never  & 
grosser  fraud  or  machination  than  this  in  question,  as  appears  in  these  points.    Imo,  It 
IS  by  a  father  to  his  apparent  heir.     2do,  Upon  no  convenient  occasion  for  the  eos'i 
use^  he  being  an  infant  of  two  [4913]  years  old.     3tio,  The  disposition  produced  dosi 
neither  reserve  the  father's  liferent,  nor  a  power  to  afiect  or  burden,  as  is  ordinary  in 
such  dispositions  ;  and  it  is  most  probable,  that  there  hath  been  another  dispositioa, 
of  the  same  clauses,  of  the  same  date,  that  the  sons'  infeftment  might  equally  relate  to 
either,  and  to  be  made  use  of  as  the  father  saw  cause.    4to,  The  pursuer  is  a  stranger, 
and  could  not  in  the  continuance  of  a  trade,  be  always  searching  registers,    dto, 
Mason  a  few  years  after  this  disposition  became  a  most  notorious  bankrupt,  hisdd^ 
doubling  his  estate  ;  so  that  there  is  no  doubt  but  at  the  very  time  of  the  son's  di^ 
position,  the  father  knew  himself  insolvent ;  and  therefore  the  disposition  could  have 
no  other  interpretation  or  design,  but  to  be  a  reserve  when  his  credit  should  be  broken ; 
and  thereby  parties  continuing  to  trade  with  him  were  ensnared.     6to,  The  father 
continued  in  possession,  and  granted  infeftment  both  to  this  pursuer  and  others,  as 
if  the  son's  infeftment  had  never  been  granted,  or  it  had  been  in  his  power  ;  all  which 
evidence  the  fraud  to  be  exceeding  gross  ;  and  upon  far  less  grounds  the  Lords  rednccd 
a  bond  granted  by  John  Pollock  to  James  his  son,  payable  at  the  father's  dea^, 
though  the  son  was  no  infant,  but  out  of  the  f aniily ;  and  preferred  the  fathers 
posterior  creditors,  who  continued  to  trade  with  him  till  then  ;  and  found  the  bond, 
and  an  adjudication  thereon  null,  as  a  fraudulent  latent  deled,  upon  tiie  12th  d 
February  1669,  No.  31,  p.  4909.    The  defender  duplied,  Imo,  That  there  is  nothiiif 
here  to  shew  an  anterior  debt ;  and  that  though  actio  paidiana  did  extend  to  poefccriar 
creditors,  yet  that  was  only  in  case  of  a  contrivance  betwixt  the  disponer  and  acquirer, 
which  cannot  be  in  this  case,  the  acquirer  being  an  infant.    2do,  This  kincdom  haying 
public  registers,  by  which  parties  that  contract  may  know  their  debtor  s  condition, 
even  strangers  ought  to  have  constituted  a  procurator  here  to  enquire  into  the  cott* 
dition  of  their  correspondent ;    especially  seeing  the  ground  of  this  reductioA  is  • 
bond  bearing  infeftment  in  land,  and  not  in  the  ordinary  way  of  traffic  ;  and  the^e 
registers,  not  being  among  the  Romans,  or  elsewhere,  though  they  extend  fraud  to 
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posterior  creditors,  we  ought  not,  who  have  a  special  statute  fixing  the  limits  of  fraud  ; 
neither  can  the  son's  disposition  here  be  called  a  latent  deed,  as  Pollock's  bond  was, 
it  being  a  public  infeftment  holden  of  the  superior,  and  the  sasine  registrated. 

The  Lords  laid  hold  upon  two  points  in  this  debate,  viz.  That  the  father  knew 
himself  insolvent  at  the  time  of  granting  the  son's  disposition,  and  yet  continued  his 
traffic  with  the  pursuer  as  before  ;  and  that  it  was  probable  that  the  father  had  another 
disposition  of  the  same  date,  reserving  his  liferent,  and  with  a  power  to  burden  ;  and 
therefore  they  ordained  Mason's  count-books  to  be  produced,  that  it  might  appear 
whether  his  debt  did  exceed  his  credit ;  and  allowed  witnesses  ex  oificio  to  be  adduced 
for  instructing  the  condition  of  his  estate  at  that  time  ;  and  likewise  the  writer  and 
witnesses  in  this  disposition,  and  any  other  witnesses ;  whether  there  was  another 
disposition  than  this  produced,  having  reservations  therein  contained. 

[4914]  J^7  2,  1673. — Mr.  Street  and  Mr.  Jackson  being  creditors  to  James  Mason 
elder  in  sums  extending  to  above  £2500  Sterling  of  principal,  which  became  due 
by  a  trade  and  correspondence  that  was  entered  into,  and  begun  before  his  granting 
a  right  of  the  lands  of  JPonbeath  and  others,  in  favour  of  Mason's  son,  pursue  a  reduc- 
tion and  declarator  of  the  son's  infeftment,  as  being  made  and  granted  by  a  most 
gross  and  fraudulent  contrivance,  in  defraud  and  prejudice  of  the  pursuers,  who  of 
before  were  entered  into  a  public  trade  and  correspondence  with  Mason  elder,  and 
by  the  result  and  product  whereof,  he  is  debtor  to  them  in  the  foresaid  sum. — It 
was  alleged  for  Mason  younger,  That  the  pursuers'  reduction  and  declarator  cannot 
be  sustamed,  because  the  ground  of  their  debt  being  founded  upon  a  bond,  and  the 
furnishing  of  merchant-ware,  it  appears  both  by  the  date  of  the  bond,  and  by  the 
furnishing  of  merchant- ware,  that  the  same  was  posterior  to  the  infeftment  quarrelled  ; 
and  the  Lords,  by  their  former  interlocutor,  did  go  the  utmost  length  in  sustaining 
the  bonds,  albeit  posterior,  in  so  far  as  it  could  be  proven  that  they  were  granted 
for  furnishing  of  merchant- ware  prior  to  the  son's  infeftment.  2do,  The.  law  of  this 
kingdom  hath  fully  provided  for  the  interest  and  security  of  creditors,  by  the  act 
of  Parliament  1621,  and  which  does  only  proceed  in  the  case  of  anterior  creditors,  to 
whose  fraud  and  prejudice  rights  are  made,  without  true,  just,  and  onerous  causes  ; 
and  besides,  public  registers  are  established,  that  every  one  may  know  the  condition 
of  him  with  whom  he  contracts ;  and  it  is  evident,  by  an  account  produced,  that 
Mason  elder  was  not  debtor  to  the  pursuers  the  time  of  the  granting  of  the  infeftment 
to  his  son,  except  £49  Sterling ;  and  Mason  elder  not  being  debtor,  nothing  could 
impede  why  he  might  not  have  granted  a  public  infeftment  in  favour  of  his  son,  of 
all,  or  any  part  of  his  estate  ;  and  besides,  it  is  known  that  the  foundation  of  credit 
betwixt  merchants  is  not  in  contemplation  of  real  estates. — To  which  it  was  replied. 
That  the  pursuers^  reduction  and  declarator  ought,  notwithstanding,  to  be  sustamed  ; 
and  the  pretences  insisted  on  are  of  no  weight  to  justify  or  defend  such  a  detestable, 
fraudulent,  and  imheard-of  contrivance,  as  Mason  elder  hath  made  use  of  in  settling 
and  conveying  his  estate  in  favour  of  his  son,  and  in  the  mean  time  drawing  in  his 
hands  the  means  and  estate  of  the  pursuers,  and  of  others  who  were  acting  bona  fide 
upon  the  faith,  assurance,  and  credit  of  a  public  trade  and  correspondence,  that  was 
begun  before  the  pretended  infeftment  granted  to  the  son,  and  continued  without 
any  interruption ;  and  by  the  result  thereof,  the  vast  debts  and  sums  that  are  due 
to  the  pursuers  become  justly  due  ;  and  of  which  there  can  be  no  ground  of  law  or 
justice  to  sustain  the  son's  fraudulent  infeftment  upon  the  reasons  after-mentioned, 
which  your  Lordships  are  desired  seriously  to  consider,  with  regard  to  the  pursuers, 
their  private  interest,  and  to  the  pubhc  credit,  honour,  and  justice  of  the  kingdom, 
and  to  the  security  of  trade  and  commerce  ;  and  with  regard  to  that  equity,  candour, 
and  ingenuity  wMch  the  laws  and  customs  of  all  nations  have  owned!,  allowed,  and 
established  in  cases  betwixt  merchant  and  merchant.  And  therefore  it  was  replied, 
Imo,  [4916]  That  albeit  by  a  former  interlocutor,  your  Lordships  sustained  the  bonds, 
in  so  far  as  it  could  be  proven  they  were  granted  for  anterior  furnishing  ;  yet  upon  a 
new  debate,  principally  upon  this  ground,  that  the  pursuers  debt  was  the  result  and 
produce  of  a  trade  and  correspondence  begun  before  the  son's  infeftment,  your  Lord- 
ships, by  a  new  interlocutor,  did  ordain,  before  answer.  Mason  elder  his  count-books 
to  be  produced,  that  it  nught  appear  what  his  condition  was  the  time  of  making  the 
disposition  to  his  son,  and  if  the  same  was  granted  of  design  to  frustrate  his  creditors  ; 
as  also,  that  witnesses  should  be  adduced  by  either  party,  for  proving  the  continued 
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trade  betwixt  the  pursuers  and  Mason  elder  before  the  son's  right ;  and  granted 
mission  to  Sir  Robert  Murray  and  Mr.  Erskine,  John  Young  and  Mr.  Dom  " 
take  inspection  of  the  pursuers  their  count-books  ;  and  accordingly,  there  is 
under  the  hands  of  the  said  commissioners,  and  witnesses  have  been  adduced 
the  points  of  the  said  interlocutor  ;  by  which  it  is  supposed,  it  is  clear  and  r 
that  there  was  a  trade  and  correspondence  entered  into  betwixt  Mason  elder 
the  pursuers,  before  the  son's  pretended  infeftment ;   and  that  Mason  elder, ' 
the  granting  thereof,  was  a  person  of  no  visible  fortune,  but  on  the  contrarr 
under  great  difficulties  to  mamtain  any  appearance  of  credit,  and  which  he  r" — 
with  for  a  time,  upon  a  fraudulent  design  to  ingross  the  means  and  estate  of 
suers ;   and  as  to  what  methods,  frauds,  and  contrivances,  and  other  of 
and  quahfications  thereof  Mason  elder  made  use  of  to  conceal  the  son's  pi 
infeftment,  and  in  the  mean  time,  to  act  and  behave  himself  as  heritor,  the  pi 
refer  to  the  report  and  depositions,  and  humbly  desire  your  Lordships  seiioittljr 
consider  and  peruse  the  same  ;   and  from  which  the  pursuers  do  shortly  insist 
the  grounds  of  law  and  justice  after-mentioned,  why  no  regard  ought  to  be  I 
the  son's  pretended  infeftment,  in  so  far  as  the  same  may  be  any  ways  prcji 
to  the  payment  of  the  pursuers  their  just  debts  ;  for,  Imo,  Mason  elder  having  eni 
into,  and  being  stated  in  a  public  trade  and  correspondence  with  the  pursuers, 
was  not  interrupted  nor  broken  ofi ;   although,  as  is  obvious,  the  method  and 
of  accounts  behoved  to  alter ;  whatever  is  the  result  and  product  of  the 
correspondence,  is  in  law  to  be  considered  with  regard  to,  and  dependence  upon 
beginning  of  the  said  correspondence  ;  whereupon  to  question  all  fraudulent 
ments  made  by  Mason  elder  in  favour  of  his  son  ;   and  which  is  no  incroacl 
upon  law,  or  upon  the  act  of  Parliament  1621 ;  but  on  the  contrary  a  just,  ni 
and  necessary  interpretation  thereof,  and  whereby  the  pursuers  are  to  be  1 
upon,  and  reputed  as  in  the  case  of  anterior  creditors  ;  in  regard  the  natural  qnaB^ 
of  the  debt  is  a  result  and  product  of  a  correspondence,  and  was  entered  into,  at 
begun  before  the  son's  infeftment.     2do,  It  was  obvious  and  apparent,  that  id  sb4 
trade  and  correspondence,  the  state,  condition,  and  method  of  accounts  do  oftH; 
and  necessarily  vary,  according  to  the  several  payments  made ;    but  which  i»  stk 
respected  where  the  said  trade  and  correspondence  continue  and  are  not  interruptol 
nor  broken  off  ;  it  being  certain,  and  may  appear  by  the  [4916]  report,  that  foimtf 
payments  are  still  the  foundation  of  new  credit ;   so  that  what  can  be  more  abcoi! 
and  prejudicial  both  to  private  and  public  interest,  and  to  the  security  of  trade,  aal 
to  the  faith,  and  trust,  and  ingenuity  of  merchants,  than  to  allow,  that  after  tk 
entering  upon  such  public  trade  and  correspondencies,  it  should  be  lawful  betwirt 
the  payment  of  old  debts,  and  taking  credit  for  new,  to  make  and  grant  frauddeal 
rights  and  infeftments  in  favour  of  children ;   which,  if  it  were  sustained,  it  wjm 
inevitably  tend  to  the  ruin  and  subversion  of  all  trade  and  commerce  ;  and  wodJ 
lay  such  a  foundation  for  fraudulent  contrivances,  as  no  man  could  be  secure  sgib^ 
the  same.     3tio,  Cases  of  this  nature  should  be  judged  with  regard  to  natural  eqmtr, 
and  the  laws  and  customs  of  nations,  and  the  exuberancy  of  trust  that  is  necwMiJ 
and  usual  betwixt  merchant  and  merchant,  and  without  which  the  freedom  mb 
interest  of  trade  and  commerce  cannot  be  maintained ;  and  upon  which  account  toot 
Lordships,  in  other  cases,  have  so  interpreted  the  laws  and  customs  of  this  king*)* 
as  might  be  consistent  with  the  laws  and  customs  of  nations,  and  equity  and  intcw* 
of  trade  ;    as,  for  example,  the  act  of  Parliament  anent  prescription  of  mcrdaaii 
accounts,  hath  been  found  not  to  proceed,  where  the  case  w^as  a  continued  tnde 
and  correspondence  ;    and  bills  of  exchange  have  been  sustained  to  be  obliptoff. 
without  the  solemnity  of  witnesses  ;  and  orders  for  payment  thereof  sustained  witk* 
out  the  solemnity  of  intimation  against  posterior  assignees  and  arresters  ;  and  snnial- 
rent  sustained  betwixt,  merchant  and  merchant,  without  paction  ;   and  many  otlw» 
that  might  be  instanced ;    and  there  is  much  more  reason  in  this  case,  and  vixl 
indeed  is  no  unwarrantable  extension,  but  a  just,  necessary,  and  rational  intcrpreti* 
tion  of  the  act  of  Parliament  1621  ;  and  wherein  both  the  public  justice  of  the  hnpxs^ 
and  the  security  of  trade  and  commerce  are  absolutely  concerned.     4to,  By  the  U" 
and  customs  of  all  nations,  and  by  the  common  law,  to  which  the  act  of  Parliamest 
1621  relates,  and  which  in  itself  was  most  just,  and  founded  upon  excellent  mst^B* 
albeit  actio  pauliana  sive  revocatoria,  which  is  the  same  with  our  reductions  upon  ^ 
act  of  Parhament  1621,  was  only  competent  to  anterior  creditors  ;    yet  botb  tint 
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law,  and  natural  reason  and  justice,  did  extend  the  remedy  of  that  action  to  posterior 
creditors,  wherein  it  did  appear  that  their  means  and  estates  were  ingrossed  animo 
fraudandiy  and  that  prior  rights  were  made  of  design  to  secure  their  estates,  that 
posterior  creditors  might  have  no  way  to  get  satisfaction  of  their  just  debts ;  and 
as  to  which  the  common  law  is  clear,  as  may  appear  by  Jason  in  his  Tract(U  de  actionibus 
Ruhr,  de  actione  PatUiana  ;  and  where  both  he  and  others  condescend  upon  the  pre- 
sumptions and  adminicles  that  are  sufficient  to  evince  that  the  posterior  debts  Were 
contracted  animo  fraudandi  ;  but  indeed  all  the  presumptions  that  any  lawyers  ever 
thought  on,  are  far  short  of  the  pregnant  and  unanswerable  qualifications  of  fraud 
aiid  contrivance,  which  are  made  appear  in  this  case,  "  That  Mason  elder  did,  after 
the  granting  of  the  son's  infeftment,  ingross  the  means  and  estates  of  the  pursuers 
animo  fran£tndi,^^  which  will  be  evident  upon  consideration  and  perusal  of  the  report 
and  depositions  of  the  witnesses  ;  and  [4917]  i^  tbe  common  law  and  natural  reason 
did  think  fit  to  allow  and  grant  a  remedy  in  the  case  of  posterior  debts,  that  were 
absolutely  posterior  to  the  rights  quarrelled,  how  much  more  in  this  case,  where  the 
pursuers'  debts  cannot  be  looked  upon  as  in  the  case  of  posterior  debts,  having  a 
dependence  ex  caiMa  prcBterita,  and  being  the  result  and  product  of  a  correspondence 
that  was  entered  into  before  the  granting  of  the  son's  infeftment.  5to,  Besides  the 
grounds  above-mentioned,  which  beyond  doubt  are  more  than  sufficient  in  law  and 
justice  to  canvel  and  redargue  such  a  fraudulent  infeftment,  the  pursuers  do  add 
and  conjoin  this  ground  farther,  that  it  will  appear  by  the  probation,  that  Mason 
elder  was  a  person  that  had  no  visible  estate,  and  that  he  was  not  in  a  capacity  to 
buy  lands,  and  it  cannot  be  made  appear  that  he  had  any  means  and  estate  the  time 
he  bought  the  same  ;  and  seeing  it  appears  by  the  probation,  that  his  great  trade 
was  about  the  year  1662,  law  and  reason  presume,  that  seeing  it  cannot  be  otherways 
condescended  upon,  what  way  he  did  pay  and  satisfy  the  price  of  the  lands,  which 
he  hath  fraudulently  conveyed  to  his  son,  that  therefore  he  hath  paid  and  satisfied 
the  same  with  the  pursuer's  means  and  estates  ;  and  as  the  seller  being  creditor,  the 
pursuer  would  have  good  interest  to  have  reduced  the  son's  infeftment,  upon  the  act 
of  Parliament  1621,  even  so  the  pursuers,  out  of  whose  means  and  estates  it  is  satis- 
fied, have  good  interest  to  pursue  a  declarator,  that  the  son's  infeftment  may  be 
burdened  and  affected  with  the  debts.  To  which  it  was  duplied,  Imo,  That  the  son's 
public  infeftment  is  opponed.  2do,  Though  the  common  law  did  allow  actio  pauliana 
to  posterior  creditors,  yet  that  was  only  where  the  receivers  of  such  rights  were  parti- 
cipes  fraudis  ;  and  besides,  there  is  dispar  ratio,  seeing  in  that  law  posterior  creditors 
had  no  remedy  to  prevent  or  discover  their  hazard  against  latent,  private,  and  fraudu- 
lent rights  made  of  before  ;  whereas  by  our  law  there  is  a  clear  remedy,  viz. 
the  public  registers;  and  it  doth  not  concern  Mason  younger  what  fraudulent 
contrivances  were  made  use  of  by  Mason  elder  to  conceal  the  infeftment  after  it  was 
granted,  seeing  by  the  panting  thereof  he  had  jus  quassitum,  and  which  the  pursuers 
might  have  known.  3tio,  It  cannot  be  pretended  for  Mr.  Jackson,  that  he  is  so  much 
as  in  the  case  of  a  trade  and  correspondence  entered  into  before  the  son's  infeftment, 
as  will  appear  by  the  report ;  and  though  he  was,  it  is  not  relevant,  since  it  appears 
the  time  of  the  granting  the  son's  infeftment,  Mason  elder  was  not  debtor  to  the 
pursuers,  and  that  merchants  turn  bankrupts,  to  the  frustrating  and  disappointing 
of  their  just  creditors,  is  no  novelty  in  this  and  other  kingdoms  ;  and  the  act  of  Parlia- 
ment anno  1621,  is  the  only  remedy,  and  doth  only  proceed  in  the  case  of  anterior 
creditors  ;  and  it  were  a  dangerous  preparative  to  extend  the  same  upon  points  and 
circumstances  of  favour,  which  may  occur  in  many  cases  as  well  as  in  this.  Where- 
unto  it  was  triplied,  That  the  pursuers  repeat  and  oppone  the  solid  grounds  of  law 
and  reason  after  mentioned.  For  Imo,  Albeit  the  law  of  the  kingdom  hath  intro- 
duced public  registers,  yet  that  is  for  further  security,  and  doth  noways  derogate 
from  any  remedy  that  was  introduced  by  the  common  law,  to  which  [4918]  tbe  act 
of  Parliament  1621  relates,  and  is  founded  upon  evident  reason,  and  natural  justice. 
2do,  The  act  of  Parliament  1621,  doth  not  less  militate  in  this  case,  than  in  any  other 
case  whatsoever,  in  respect  the  debts  pursued  for  were  the  result  and  product  of  a 
correspondence  begun  and  continued  before  the  fraudulent  infeftment  granted  to 
the  son,  as  is  evident  by  the  report,  both  as  to  Mr.  Street  and  Mr.  Jackson.  3tio, 
Even  by  the  common  law,  it  was  necessary  and  requisite,  that  there  should  be  in- 
sinualio  donationum,  which  was  judicially  made,  and  was  more  solemn  than  the  case 
of  public  registers,  and  was  no  less  recorded  than  these  ;  and  yet  that  law  up6n  natural 
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reason  and  juBtice  did  allow  a  remedy  to  posterior  creditors  against  fraudulent 
where  it  appeared  the  posterior  debts  were  contracted  animo  fraudandi ;  so  Qat' 
pretence  of  registers  is  of  no  weight,  and  of  as  little  weight  in  this  case  as  any,  ~ 
the  father  and  son's  names  being  the  same,  so  that  little  could  be  known  from 
registers  ;  and  how  httle  was  known  even  to  his  Majesty's  subjects  living  witlua 
kingdom,  and  his  door  neighbours,  will  appear  by  the  probation,  where  tiae 
pretended  infeftment  was  not  so  much  as  Imown  to  any ;  but  on  the  contrair 
father  represented  heritor,  and  behaved  himself  as  such,  by  all  deeds  of  pi 
and  possession,  and  by  granting  infeftments  to  these  pursuers  and  others,  and 
by  a  detestable  contrivance  he  did  under  disguise,  pretending  that  it  would  wrong 
credit,  if  any  did  know  that  he  granted  the  same  infeftments,  making  use  of 
fraudulent  contrivances  in  the  way  and  manner  of  granting  thereof,  as  will  ap| 
from  the  probation.  4to,  It  is  a  groundless  and  ridiculous  assertion,  to  pretend 
by  the  common  law,  actio  pauliana  was  not  competent  to  posterior  creditors,  exoe|i 
where  the  receivers  were  participes  fraudis  ;  because  then  persons  might  have  hid  I 
clear  way  to  have  defrauded  the  law,  by  making  of  rights  in  favours  of  pupik,  V 
and  furious  persons ;    and  the  argument  is  retorted,  for  there  is  here  muck 
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reason,  seeing  Mason  elder  was  the  sole  actor  and  contriver,  the  son  being 
and  not  capable  ;   and  the  distinction  in  the  common  law,  as  may  appear  by  afl 
common  paratitle,  is  singly  this,  that  where  the  alienation  was  ex  causa  oneroBOi  a 
could  not  be  questioned,  unless  the  receiver  had  been  particeps  fraudis  ;    but  wkflU 
it  was  ex  causa  mere  lucrativay  fraua  in  eventu  was  sufficient,  whether  there  was  afumi 
fraudandi,  or  not,  which  is  in  itself  most  just  and  consonant  to  the  act  of  ParliaoMit^ 
1621,  and  to  the  practique  thereupon.     5to,  The  pretended  infeftment  granted  #1 
the  son,  was  by  a  most  detestable,  gross,  and  unwarrantable  contrivance ;  and  i- 
this  preparative  were  sustained,  it  were  impossible  there  could  be  any  faith,  or  tna^. 
or  security  for  trade  or  commerce  ;  and  albeit  in  this  and  other  nations  it  is  not  deaidi 
but  there  be  too  many  instances  of  broken  merchants,  yet  that  is  in  regaid  of  lb : 
secret  and  fraudulent  contrivances  of  their  estates,  which  cannot  be  discovered ;  l«rt 
it  is  without  all  example,  that  a  visible  estate  should  be  conveyed,  and  enjoyed  bf 
a  bankrupt's  son,  upon  pretext  of  such  a  fraudulent  infeftment,  to  the  prejudice  i 
the  father's  just  creditors  ;  and  your  Lordships  would  consider  the  ho-[^19]-iu»ii; 
interest,  and  public  justice  of  the  kingdom  ;  and  there  can  be  no  case  of  greater  coae* 
quence  to  the  trade  of  this  kingdom,  as  is  known,  being  chiefly  founded  upon  ciedit; 
and  if  such  a  hellish  contrivance  as  this  should  be  sustained,  it  behoved  to  bieak 
ofi  and  subvert  all  hope  and  expectation  of  oredit ;  and  upon  the  matter  it  were  to 
authorise  and  give  encouragement  for  the  committing  of  fraudulent  contnvEDOo; 
persons  being  secure  that  they  might  settle  their  estates  in  favours  of  their  childieo, 
without  being  liable  to  their  just  creditors  ;  and  as  the  inconveniences  both  to  pnhtie 
and  private  interest,  are  very  great  on  the  one  hand,  so  there  is  not  the  least  shadov 
of  any  inconveniency  upon  the  other  ;  the  case  being  very  singular  betwixt  merduuit 
and  merchant,  and  depending  upon  an  anterior  trade  and  correspondence;  asd 
the  circumstances  and  qualifications  of  fraud  and  contrivance  so  high  and  violent' 
that  they  cannot  concur  in  any  case  wherein  law  and  reason,  and  the  public  jusdoe  <d 
the  kingdom,  are  not  concerned  to  give  redress  against  the  same. 

The  Lords  having  considered  this  debate,  and  the  writs  and  testimonies  prodooed 
they  foimd  that  there  was  a  trust  and  correspondence  betwixt  Street  and  Masofi 
elder,  begun  in  anno  1660,  and  constantly  continued  till  the  furniture  and  bondf 
whereupon  this  pursuit  was  founded ;  and  likewise  that  the  same  correspondenoe 
was  begun  betwixt  Jackson  and  Mason  a  day  before  Mason's  disposition  to  his  son, 
and  a  month  before  the  son's  sasine ;  and  that  Mason  did  produce  no  count-boc^ 
to  instruct  that  he  had  any  means  to  purchase  this  right  for  his  son,  and  pay  \oi 
creditors,  or  any  means  to  satisfy  the  pursuer's  debts,  but  that  he  was  commoaly 
looked  upon  as  having  no  such  estate  ;  and  therefore  the  Lords  found  that  ike  reasons 
of  reduction  upon  this  gross  fraud  and  contrivance,  viz.  that  the  disposition  bj  tk 
father  to  his  son  was  done  by  a  merchant,  who  carried  on  a  public  trade  and  cmt 
spondence,  and  could  have  no  rational  intent,  but  to  deceive  the  pursuers,  beii^ 
strangers,  and  his  correspondents,  the  son  being  an  infant,  and  no  obligement  npos 
the  father  to  infeft  him,  neither  being  provided  for  his  marriage,  or  for  a  stock  vies 
he  were  of  age  ;  and  being  almost  the  father's  whole  estate,  and  more  than  he  ]nd 
free,  without  reservation  of  the  father's  liferent,  or  power  to  burden,  and  the  father 
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carrying  constantly  himself  as  creditor  ;  therefore  the  Lords  reduced  the  disposition, 
and  declared  Mason  the  father  infamous  for  so  great  a  fraud  ;  but  the  Lords  did  not 
decide  severally  upon  any  of  the  grounds,  either  upon  the  account  that  these  debts 
were  to  be  drawn  back  to  the  first  trust,  or  upon  any  other,  but  upon  all  jointly.  See 
No.  Ill,  p.  1003.    See  Reduction.  Stair,  v.  2,  pp.  79,  197. 


No.  33.  [4923]  Reh)  v.  Reid.    January  9,  1673. 

A  disposition  by  a  father  to  an  infant  son,  even  reserving  the  liferent,  and  although 
the  son's  sasine  was  registered,  was  foimd  fraudulent,  and  in  prejudice  of 
posterior  creditors ;  the  father  having  continued  ostensibly  proprietor,  and  the 
public  register  not  having  at  the  time  been  regularly  kept. 

Reid  of  Ballochmilne  pursues  a  reduction  against  Reid  of  Daldilling,  of  an 
infeftment  granted  by  his  father  to  him  (when  he  was  an  infant)  of  his  estate,  reserv- 
ing his  father's  liferent,  upon  this  reason,  that  the  father  continued  in  possession  as 
proprietor,  and  that  the  infeftment  to  the  son  was  a  latent  fraudulent  right ;  so  that 
the  father  thereafter  having  borrowed  money  from  the  pursuer,  and  his  cedent's, 
who  neither  knew,  nor  was  obliged  to  know  any  such  private  latent  right ;  as  to  them 
the  said  right  is  null,  being  base,  never  clad  with  possession,  and  did  never  become 
valid  till  after  the  father's  death,  that  the  son  entered  into  possession ;  so  that  the 
creditors  having  contracted  bona  fide,  before  the  right  to  the  son  became  valid,  the 
same  cannot  prejudge  them :  And  albeit  it  were  not  null  till  possession,  yet  it  is 
fraudulent,  in  so  far  as  it  is  latent ;  for  the  father's  possession  reserved  hath^  never 
been  accounted  sufficient  to  validate  a  base  infeftment  to  a  child  in  prejudice  of 
creditors.  The  defender  answered,  That  a  base  infeftment  is  a  valid  right  in  its  own 
kind,  and  is  not  null  till  possession ;  albeit  by  statute  a  more  public  right,  though 
posterior,  be  preferred  thereto  ;  for,  without  all  possession,  it  would  exclude  creditors 
arresting.  It  was  also  found  to  exclude  the  terce,  in  the  case  of  Bell  v.  Lady  Ruther- 
ford, January  27,  1669,  No.  2,  p.  1260.  And  as  to  the  reason  of  fraud,  because  it  is 
latent,  the  law  hath  never  taken  notice  of  creditors  contracting  after  infeftment, 
but  only  of  anterior  creditors,  as  is  clear  by  the  act  of  Parliament  1621.  2do,  There 
can  be  no  reason  of  reduction  upon  fraud,  as  being  latent,  because  the  son's  sasine 
produced  is  marked  as  registrate  in  the  register  of  sasines  of  the  shire  of  Ayr  ;  so 
that  the  said  register  bein^  appointed  for  publication  of  rights,  and  being  a  more 
competent  way  to  publish  it  than  a  proclamation  at  the  cross,  it  cannot  be  said  to 
be  latent ;  and  if  such  infeftments  were  found  simply  null  against  posterior  creditors, 
the  great  mean  of  preserving  the  families  of  the  kmgdom,  and  providing  of  second 
children,  should  be  overthrown,  and  all  the  settlements  made  thereupon  annulled ; 
for,  where  there  is  an  improvident  heritor,  the  ordinary  remedy  for  preserving  his 
family,  and  pro-[4924]-vi<iing  his  children  is,  that  friends  prevail  with  him  to  infeft 
his  eldest  son,  reserving  his  own  liferent,  which  hath  been  always  thought  sufficient 
by  a  base  infeftment,  and  is  more  easily  procured  than  a  public  infeftment,  which 
casts  that  heritor  out  of  the  remembrance  of  his  family ;  whereas  a  base  infeftment 
hinders  not  his  heir  to  enter  heir  to  him,  as  to  the  superiority  :  Neither  will  parties 
be  easily  induced  to  interdyte  themselves  ;  nor  is  that  so  secure  for  the  family,  and 
is  very  disgraceful  for  the  party  ;  and  it  is  much  more  frequent  for  fathers  to  infeft 
their  younger  children  in  parcels  of  land,  reserving  their  own  liferent ;  and  if  posterior 
creditors  can  annul  the  same  they  sigmfy  nothing.  It  was  replied,  Imo,  That  the 
base  infeftment  is  always  called  and  reputed  in  law  a  private  infeftment,  albeit  it  be 
registrated  ;  and  that  creditors  are  neither  obliged  nor  accustomed  to  search  registers 
when  they  lend  their  money ;  and  that  this  reason  is  not  founded  upon  the  act  of 
Parliament  1621,  but  upon  the  common  law,  that  aU  fraudulent  rights  are  null ;  and 
if  such  infeftments  to  children  were  sustained,  it  would  open  a  door  to  all  fraud  of 
creditors  ;  neither  is  this  method  necessary,  for,  if  parents  would  secure  their  children, 
they  may  do  it  by  a  public  infeftment.  2do,  The  registration  of  this  sasine  can  be 
no  ground  to  take  off  the  latency  thereof ;  because,  by  the  sasine  produced,  it  is  clear 
that  there  is  no  leaf  of  the  register  whereunto  it  relates,  as  it  ought  to  do,  and  that  there- 
fore it  hath  not  been  registrated ;  and  it  is  well  known  that  Mr.  William  Caldwell,  who 
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hath  marked  it  as  registrated,  did  for  many  years  make  no  register  of  sasines, 
that  he  was  turned  out  by  the  English,  and  Mr.  James  Weir  put  in  his  place, 
was  not  authorised  by  the  Clerk-register  after  the  King's  return ;  so  that  this 
tended  registration  did  neither  oblige  nor  capacitate  the  creditors  to  know  the 
and  so  it  remained  still  latent  and  fraudulent. 

The  Lords  found,  that  seeing  the  sasine  produced  related  to  no  leaf  in  the 
that  the  marking  thereof  did  not  take  away  the  fraud  and  latency ;  unless 
fender  would  instruct  that  there  was  a  register  book,  wherein  this  sasine  was 
trated  before  contracting  of  the  debts  in  question  ;  or  that  the  creditors,  before 
lent  their  money,  knew  that  the  son  was  infeft :  And  as  to  the  general  reason  of ' 
a  base  infeftment  to  a  son  not  clad  with  possession  ;  if  it  had  been  duly 
the  Lords  found  no  necessity  to  decide  the  same  ;  but  if  it  behoved  to  be  deci 
many  were  of  opinion,  that,  as  was  done  in  the  case  of  the  Earl  of  Nithsdale,^ 
possessed  his  estate  upon  an  adjudication  for  a  bond  granted  by  himself,  such 
ments  as  preceded  that  interlocutor  were  found  valid  ;  but  the  Lords  declared, 
all  such  infeftments  thereafter  should  not  defend  the  heirs,  if  they  possessed  theieV 
So  in  this  case,  that  anterior  infeftments  to  children  should  not  be  void,  lest  the  set 
ments  already  made  were  overturned  ;  but  that  all  such  infeftments  in  time  coiniii|, 
if  they  were  not  public,  should  exclude  no  creditor  contracting  before  possesston; 
and  others  thought,  that  that  required  a  law,  that  the  lieges  were  obliged  to  bwv; 
but  none  were  for  annulling  of  bygone  infeftments  upon  Siat  ground. 

[4926]  December4,1673. — Reidof  Ballochmilnfor  himself,  andas  assignee  byseTenl 
other  creditors,  from  whom  umquhile  Reid  of  Daldilling  had  borrowed  several  sbbiD 
sums  of  money  in  anno  1660,  and  thereafter  finding  that  they  could  not  oveiUb 
this  Daldilling  as  heir  to  his  father,  because  he  was  infeft  by  his  father  before  tk 
contractinff  of  their  debts,  and  so  neither  heir,  nor  lucrative  successor  post  amUadiim  \ 
debitum  ;  therefore  they  pursue  a  reduction  of  the  disposition  and  infeftment  grtnted 
by  umquhile  Daldilling  their  debtor  to  his  son,  ex  capite  fraudis,  as  being  a  fraadokit 
contrivance,  to  infeft  the  son  in  fee  of  his  whole  estate,  the  son  being  then  an  infut* 
and  the  infeftment  latent,  whereas  the  father  continued  thereafter  to  set  tacks,  cot 
woods,  and  do  all  other  deeds  as  fiar,  and  not  as  liferenter  ;  and  yet  in  the  mean  tini 
he  borrowed  these  sums  from  persons  who  knew  not  he  was  denuded,  and  saw  bin 
act  as  absolute  fiar  ;  which  sums  he  borrowed  when  it  was  known  to  him,  and  all  tie 
country,  that  the  registers  of  the  shire  were  carried  out  of  the  country  by  Mr.  Wiliiia 
Cadwell  keeper  thereof  into  Ireland  ;  so  that  by  these  circumstances  it  appean,  tkl 
the  son's  infeftment  was  granted  by  fraud  and  machination  to  deceive  the  creditor 
and  the  infeftment  itself  is  base ;  and  it  was  found  in  the  case  of  Street  r.  Mason, 
No.  32,  p.  4911,  that  even  a  public  infeftment  taken  originally  by  a  father  to  his  son, 
then  an  infant,  was  fraudulent  to  deceive  the  strangers,  he  having  left  no  means  0 
estate  whereby  to  satisfy  hid  credit  to  them ;  and  was  reduceable  ex  capite  irw^ 
though  their  debts  were  posterior  to  that  infeftment ;  and  if  it  were  otherways,  • 
door  were  opened  to  deceive  all  creditors  ;  and  albeit  the  act  of  Parliament  agumt 
fraudful  alienations  reacheth  only  in  favours  of  anterior  creditors,  yet  it  is  BOt  ex- 
clusive of  a  reason  of  fraud  founded  in  jure  communis  as  was  found  in  Mason's  case. 
It  was  answered,  That  the  reason  of  reduction  is  not  relevant,  because  fraud  and 
circumvention  is  never  pursued,  where  there  can  be  any  rational  or  probable  intent 
of  the  deed  done  ;  but  here  there  was  a  most  rational  motive  for  infefting  of  this  duU 
in  fee  ;  because  the  father  having  received  a  great  portion,  was  by  his  contract « 
marriage  obliged  so  soon  as  a  son  should  be  born,  to  infeft  himself,  and  the  son  is 
heir  of  the  marriage ;  and  the  father  being  commonly  known  to  be  a  lavish  prodigil 
his  wife's  father  and  other  friends  did  very  justly  induce  him  to  secure  his  estate, 
by  infeftfng  his  son,  reserving  to  himself  the  liferent  of  the  lands,  which  was  abow 
2000  merks  ;  and  which  was  a  suJicient  ground  of  credit  for  these  small  sums ;  vhid 
liferent  might  have  been  affected  by  the  creditors,  and  paid  all  their  debts,  Uiefatkw 
having  lived  for  several  years  thereafter ;  and  the  son's  infeftment  was  registrated 
in  the  register  of  the  shire,  and  an  extract  thereof  is  produced ;  and  the  crcditm 
if  they  had  rested  on  a  land  estate,  ought  to  have  inquired  if  there  were  register  m 
the  shire,  and  if  therein  this  infeftment  was  registrated,  and  if  they  fpund  no  registf' 

*  See  General  List  of  Names. 
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they  should  not  have  lent  their  money  without  personal  surety ;  and  as  there  are 
pretended  inconveniences  for  creditors  by  sustaining  such  infeftments,  so  the  incon- 
veniency  is  far  greater  on  the  contrary ;  this  being  the  ordinary  way  to  preserve 
families,  when  they  fall  into  the  hands  of  unthrifts,  who  will  not  be  induced  to  inter- 
[4926]-dict  themselves,  or  to  grant  pubhc  infeftments  to  their  apparent  heir,  which 
will  obliterate  their  memory  ;  whereas  a  base  infeftment  will  necessitate  the  apparent 
heir  to  enter  heir  to  them,  the  superiority  being  retained  ;  nor  is  this  case  any  thing 
like  to  Mason's ;  who  before  he  acquired  the  land  to  his  son,  had  begun  a  trust  and 
correspondence  with  the  strangers,  and  left  nothing  to  himself  wherewith  he  might 
pay,  having  not  so  much  as  reserved  his  own  liferent ;  and  the  infeftment  being  taken 
to  James  Mason,  without  mentioning  son  or  father,  and  having  still  acted  as  proprietor. 
The  Lords  found  the  reason  of  reduction  by  the  circumstances  condescended 
relevant  to  infer  fraud,  and  to  reduce  the  disposition,  in  so  far  as  it  is  prejudicial  to 
posterior  creditors,  viz.  that  the  infeftment  was  granted  to  a  son  when  infant,  and 
that  the  contract  of  marriage  provided  the  son  only  to  be  infeft  as  heir,  and  not  in 
fee  ;  and  that  the  father  continued  to  act  as  fiar,  and  not  as  liferenter  ;  and  that  the 
registers  were  out  of  the  country  the  time  of  borrowing  of  these  debts. 

Fol,  Die,  V.  1,  p.  334.     Stair,  v.  2,  pp.  144,  234. 


No.  34.      [4927]  Blair  v.  Wilsqn,  Minister  of  Cultlie.    January  24,  1677. 

An  intention  to  defraud  creditors  was  found  to  be  inferred,  by  granting  a  bond  payable 
after  the  obligant's  decease,  if  he  had  no  heirs  of  his  body,  and  redeemable  for  an 
elusory  sum. 

James  Bisset  grants  bond  for  love  and  favour  to  the  Laird  of  Ardblair,  that  in 
case  Bisset  and  his  brother  died  without  heirs  of  their  body,  their  heirs  should  pay  to 
Ardblair  the  sum  of  two  thousand  and  five  hundred  merks,  redeemable  by  Bisset 
himself  in  his  life,  for  payment  of  a  penny.  Thereafter  Bisset  borrows  a  sum  of  money 
from  Wilaon,  and  Blair  pursues  a  decreet  cognitionis  causa  against  the  heir  of  Bisset 
for  establishing  of  the  debt,  that  he  might  adjudge,  because  Bisset  redeemed  not, 
and  he  and  his  brother  died  without  heirs  of  their  bodies.  Wilson  is  also  going  on  in 
diligence  for  adjudication,  and  raises  reduction  of  Ardblair's  bond,  iii  so  far  as  it  might 
be  prejudicial  to  him,  a  lawful  creditor,  on  this  reason.  That  this  bond  is  a  fraudulent 
contrivance  and  latent,  which  might  disappoint  and  exclude  all  lawful  creditors ; 
for  by  that  preparative,  any  person  may  give  bonds  to  his  friends  equivalent  to  his 
estate,  only  to  take  effect  in  case  he  had  no  heirs  of  his  own  body,  whereby  all  creditors 
would  be  excluded,  who  neither  did  nor  could  know  it. — It  was  answered,  That  defraud 
of  creditors  can  only  be  extended  to  anterior  creditors,  according  to  the  act  of  Parlia- 
ment.— It  was  replied,  That  the  remied  by  that  act  doth  not  exclude  the  common 
remeid  by  fraud,  which  therefore  was  sustained  at  the  instance  of  posterior  creditors, 
in  the  cases  of  Street  and  Mason,  No.  32,  p.  4911,  Pollock,  No.  31,  p.  4909,  and  Keid 
of  Ballochmilne,  No.  33,  p.  4923. 

The  Lords  found.  That  bonds  of  this  nature  could  not  exclude  posterior  creditors, 
and  therefore  decerned  in  favour  of  Ardblair,  with  preference  to  Wilson  the  creditor. 

Joi.  Die.  V.  1,  p.  334.    iStotr,  V.  2,  p.  498. 


Gosford  reports  the  same  case  : 


There  being  a  mutual  adjudication  pursued  at  the  instance  of  the  Minister  and 
Ardblair  v.  the  Heirs  of  James  Bisset  of  the  lands  of  Balleonie,  it  was  alleged  for  the 
Minister,  That  he  ought  to  be  preferred,  and  Ardblair  ought  not  to  come  in  fari  passu 
with  him  ;  because  George  Bisset  the  common  debtor  having  bought  the  same  lands, 
and  not  being  able  to  pay  the  price,  he  did  borrow  from  the  said  Mr.  Thomas  four 
thousand  five  hundred  merks  ;  whereof  he  made  payment  to  the  disponers  of  the  sfiid 
lands ;  and  for  which  he  did  grant  a  bond,  bearing  a  precept  of  infeftment  i  whereas 
the  bond  granted  to  Ardblair  was  only  for  love  and  favour  ;  and  was  most  fraudulently 
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purchased  for  no  onerous  cause  ;  and  was  only  payable  after  the  decease  of  Bk 
hia  brother,  with-[4928]'0^^  heirs ;    and  was  redeemable  during  their  lifetsn^l 
payment  of  a  smaU  sum ;  and  therefore  he  could  not  crave  adjiidication  to  ( 
pari  passu,  unless  it  were  with  the  burden  of  his  debt  and  adjudication.— Il 
answered  for  Ardblair,  That,  notwithstanding,  he  ought  to  come  in  pari  passu,  1 
he  was  a  prior  creditor  by  his  bonds  ;  and  albeit  the  term  of  payment  was  not  i 
after  the  decease  of  Bisset,  his  brother,  and  their  heirs,  yet  ike  same  gianter  1 
dead,  he  ought  to  secure  the  same  by  adjudication,  that  he  may  recover  paymc 
case  of  their  deceasing  without  heirs  ;  and  so  his  diligence  being  within  year  and  j 
of  Mr.  Wilson,  they  ought  to  come  in  pari  passu,  but  prejudice  to  reduce  his  T 
upon  the  act  of  Parliament,  as  accords. — The  Lords  having  considered  this  case,  \ 
the  two  bonds  granted  to  the  competitors,  did  find.  That  Mr.  Thomas  'Wilson,  i 
true  and  lawful  creditor,  was  preferable,  and  that  Ardblair's  bond  was  only  i 
causa  ;  and  being  for  no  just  and  onerous  cause,  albeit  it  was  prior  to  the  ' 
bond,  yet  that  the  Minister's  adjudication  should  be  decerned.    And  if  Ardblair  a 
insist  to  lead  his  adjudication,  it  should  be  afEected  with  preference  of  tbe  7 
sum,  and  that  he  should  only  have  thereby  right  to  the  superplus. 

Gosford,  MS.  No.  945,  p.  621 


No.  36.     [4929]  The  Creditors  of  William  Eobebtson  v.  His  CHiu>BE2r. 

February  10,  1688. 

A  bond  of  provision  to  children,  more  favourable  to  them  than  stipulated  by  cont 
of  marriage,  reduced  at  the  instance  of  posterior  crecUtois. 

The  reduction  pursued  by  the  Creditors  of  William  Robertson  of  his  Childreii 
bond  of  provision  was  reported  by  Harcarse,  viz.  that  it  was  a  latent  deed,  Dewr 
known  till  he  broke,  and  so  presumed  not  to  have  been  delivered.  2do,  It  is  £i^^ 
conform  to  the  contract  of  marriage,  which  is  in  favours  of  heirs,  and  only  PaJbUi 
after  his  decease ;  whereas  this  is  to  bairns,  and  adds  10,000  merks  more,  andk 
payable  at  their  age  of  twenty- one,  and  so  wants  an  onerous  cause.  Answered,  Ihef 
offered  to  prove  its  delivery ;  and  that  the  creditors'  debts  are  all  long  posterior  to  it 
The  Lords  decerned  in  the  reduction  of  the  bond,  and  preferred  the  creditors  to  Ifti 
children.  They  cited  for  the  creditors,  lOth  January  1668,  Bothwell  of  GlenooEK^ 
voce  Writ  ;  Pollock,  No.  31,  p.  4909 ;  11th  July  1673,  Street,  No.  32,  p.  4911; 
4th  December  1673,  Reid,  No.  33,  p.  4923. 

Fol  Die.  V.  1,  p.  135.    Fountainhall,  v.  1,  p.  497, 


No.  38.     [4931]  Robert  M'Christian  v.  Walter  Monteith,  Merchant  in  Londoi, 
and  William  Cuningham  his  Factor.    February  10,  1709. 

A  reduction  of  a  disposition  of  lands  granted  by  a  nephew  to  his  uncle,  was  laiaedfl 
the  instance  of  a  creditor  of  the  granter,  whose  debt  was  contracted  afta  As 
disposition,  upon  presumed  fraud,  that  the  disposition  being  betwixt  coDJutti 
persons,  did  not  prove  its  onerous  cause,  but  must  be  presumed  to  have  bi« 
granted  to  protect  the  subject  from  the  disponer's  debts,  and  to  have  beenkefl 
latent  to  ensnare  creditors.    The  Lords  assoilzied  the  defender. 

David  M'Christian,  apparent  heir  in  a  piece  of  land  called  MonkhiU,  dispones  tbe 
same  to  Robert  M'Christian  his  uncle  in  1699,  and  turns  a  merchant-chapman  k 
England ;  and  taking  ware  to  the  value  of  £40  or  £50  Sterling  from  William  Hontei^ 
factor  in  London,  he  takes  bond  for  the  same ;  whereupon  he  causes  chaige  him  to 
enter  heir  special  to  his  grandfather,  who  died  last  vest  and  seized  in  these  lacdsd 
Monkhill ;  and  thereon  obtains  a  decreet  of  adjudication  against  him  in  FebrotfT 
1707.  This  awakens  Robert,  who,  in  July  thereafter,  compleats  Ida  dispostkiBi 
and  infefts  David  his  author  by  hasp  and  staple,  and  himself  on  the  piocuiatQiJ^ 
resignation  ;  whereupon  Monteith,  the  adjudger,  and  he  competing  about  the  mtfb 
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and  duties  of  the  said  lands ;  it  was  objected  by  Monteith,  that  Kobert  M'Christian's 
right  was  iiUer  canjunctos,  uncle  and  nephew ;  and  so  did  not  prove  its  own  narrative 
to  be  onerous,  till  it  were  otherwise  inslaructed  ;  and  was  a  latent  right  kept  up  cmimo 
dedfiendi  creditores ;  and  was  never  compleated  till  I  had  fully  denuded  him  by  my 
adjudication,  which  is  some  months  prior  to  your  infeftment ;  and  so  intervening 
betwixt  your  disposition  and  sasine,  it  was  a  medium  impedim^entum  to  hinder  the 
retrotracting  of  your  sasine  to  the  date  of  your  disposition ;  and  the  Lords,  on  the  21st 
Janua^  1669,  Pollock's  Creditors  corUra  Pollock,  No.  31,  p.  4909,  found  the  latency  a 
great  presumption  of  fraud ;  and,  although  the  act  of  Pari.  1621,  against  the  alienations 
of  bankrupts,  mentions  only  anterior  creditors,  yet  the  Lords,  from  the  common  law, 
have  allowed  posterior  creditors  to  quarrel  the  same,  as  was  found  in  the  case  of 
Street  and  Jackson  contra  Mason,  2d  July  1673,  No.  32,  p.  4911 ;  where  the  Lords 
reduced  a  disposition  he  had  made  to  his  son,  though  their  debt  was  contracted  there- 
after, and  declared  him  infamous.  Answered,  You  Monteith  was  not  so  much  as 
creditor  at  the  time  of  my  disposition,  nor  for  several  years  after ;  and  though  you 
have  inhibited  and  adjudged,  yet  this  is  all  but  personal,  because  you  neglected  to 
infeft  yourself  thereupon ;  so  I  having  the  first  compleat  real  right,  must  be  preferred ; 
and  Street  and  Mason's  case  toto  ccelo  differs  from  this ;  for  there  a  long  tract  of  corres- 
pondence in  trade  preceded  his  infefting  his  son,  an  infant,  of  the  same  name  with 
himself,  which  ensnared  his  creditors ;  and  the  current  trade  cpntinued  after,  which 
made  them  upon  the  matter  creditors  ab  ante,  [4932]  though  the  date  of  their  bond 
was  posterior  ;  but  here,  David  M*Christian  had  no  trade  nor  dealing  with  Monteith 
for  several  years  after  his  disposition  to  his  uncle ;  and  so  the  deed  could  never  be 
reputed  to  be  done  in  defraud  of  Monteith,  whose  debt  was  not  then  in  being.  The 
Lords  preferred  the  disposition  to  the  adjudication,  thpugh  perfected  after  the  same. 

Fd,  Die.  V.  1,  p.  334.    FountainhaU  v.  2,  p.  490. 


No.  39.  Prince  v.  Pallat.    February  24, 1680. 

Found,  that  if  a  person,  knowing  himself  to  be  insolvent,  buy  goods,  which  shall 
afterwards  be  arrested  by  his  creditors,  the  contract  will  be  reducible  as  fraudu- 
lent, and  the  seller  will  be  preferable  to  the  arresters. 

^  In  the  competition  betwixt  Peter  Pallat  and  Thomas  Wilson  his  factor,  and  Magnus 
Prince,  which  of  them  had  best  right  to  some  wines  Peter  Pallat  had  consigned  and 
sent  home  to  Arthur  Udny,  and  which  Arthur  had  assigned  to  Magnus  Prince  for 
onerous  causes ;  it  was  debated,  and  taken  to  the  Lords  answer,  if  a  factor  loading 
wine  at  Bourdeaux  for  a  merchant,  merely  following  his  credit  and  faith,  without 
having  any  effects  in  his  hands,  and  the  merchant  breaks  before  tradition  of  the 
wines,  whether  the  factor  may  revoke  his  mandate,  or  if  the  property  of  the  wines  be 
so  fully  transmitted  (though  they  are  not  as  yet  delivered),  that  the  same  is  irre- 
vokable  ;  or  if  the  seller  and  furnisher  hath  a  tacit  hypothec  in  the  goods  where  the 
merchant-buyer  breaks  before  the  delivery,  so  as  he  may  countermand  the  delivery. 
It  seems  upon  the  one  hand  that  such  a  revokable  dominion  were  against  the  liberty 
of  conmierce,  and  with  us  the  seller  hath  no  pledge  in  the  thing  sold  for  the  price  of  it ; 
and  here  the  factor  had  a  remedy,  if  he  haa  used  it,  viz.  to  arrest  the  wines  until  the 
price  should  be  paid  him.  Yet  on  the  other  side,  it  appears  very  hard  to  hinder 
factors  wanting  effects,  before  tradition  to  alter  their  bills,  and  ordain  the  said  wine 
to  be  deUvered  to  a  third  person  at  their  own  disposal ;  and  there  is  difference  betwixt 
mandatum  et  emptio  vendUio,  and  even  non  est  perfecttis  conlractua  donee  de  pretio 
convtneril,  pr.  instil,  de  emptione,  M'Gill's  Practiques,  11th  January  1650,  Scott.  See 
Appendix. 

December  24. — In  Peter  Pallat  and  Thomas  Wilson  his  factor's  competition  with 
Magnus  Prince  (24th  Feb.  1680),  the  Lords  found,  that  so  soon  as  Pallat  the  factor 
had  delivered  the  wines  at  Bourdeaux  to  the  skipper,  upon  Arthur  Udny's  account,  the 
dominium  of  the  wines  became  Udny's,  the  factor  [4933]  having  followed  his  faith, 
tmleas  they  can  make  aj>pear  that  Pallat  the  factor  was  animo  dohso  induced  to  trust 
Udny  and  answer  his  bills  ;  and  that  either  by  Udny's  oath,  or  by  his  compt-books. 
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he  was  then  bankrupt  and  lapsus  bonis,  et  quod  debita  excedehant  bona.  For  the  I 
from  thence  would  gather  animum  fraudulentuin  to  cheat  the  factor,  there  beis( 
in  re.  The  words  were,  "  the  Lords  find  that  there  is  no  hypothec  by  the  1 
Scotland  in  the  ware  or  goods  for  the  price  thereof  ;  and  repelled  that  alle 
Udny's  turning  bankrupt  within  three  months  thereafter.  But  find  it 
either  by  Arthur  Udny's  oath,  or  his  compt-books,  that  he  was  then  insolventi  i 
that  his  debts  exceeded  his  estate.  And  find  that  if  the  wines  had  been  bought! 
Udny  by  way  of  commerce,  and  the  price  paid  for  them,  before  the  arrestmeal^l 
that  case  there  could  have  been  no  vindication  of  the  wines,  unless  the  buy 
been  particeps  fraudis,^^  This  was  for  the  freedom  of  commerce-  Then 
Wilson  offered  to  prove  that  he  was  bankrupt  at  the  time ;  but  his  surest : 
had  been  to  have  laid  on  the  first  arrestment  on  the  wines  for  the  price,  ere  f' 
come  ashore.  I  think  a  bankrupt's  oath  should  not  prove.  He  most  be  provett 
have  been  bankrupt,  because  every  one  is  presumed  solvent  and  responsible  till  T 
contrary  be  proven. 

November  7,  1682. — The  competition  betwixt  Thomas  Wilson  and  Bailie ' 
(mentioned  24th  December  1680)  being  this  day  advised,  "  The  Lords  found  it  i 
proven  that  Arthur  Udny  was,  the  time  of  the  commission,  bankrupt ;  and  therefa 
preferred  Bailie  Prince." — Arthur,  on  his  own  oath,  denied  that  he  was  then  insolTeatJ 
and  the  Lords  had  recommended  to  Bailie  Baird  to  examine  his  accompt-books,  a 
to  consider  his  condition  of  debt  and  credit ;  and  he  had  reported,  that  he  was  Eoti 
some  months  thereafter  bankrupt,  and  upon  these  grounds  the  Lords  went. 

Fol  Die,  V.  1,  p.  335.     Fountainhall,  v.  1,  pp.  87,  123,  and  192. 


No.  41.     [4936]  Sir  John  Inolis  of  Gramond  v.  Royal  Bank.    June  16,  1736. 

All  transactions  of  a  bankrupt  within  three  days  of  bankruptcy  were  presumed  to  I 

fraudulent. 

In  October  1734,  a  bargain  was  made  betwixt  Sir  John  Inglis  of  CramoDd  aiJ. 
Joseph  Cave,  for  Sir  John's  barley  of  that  crop  ;  in  pursuance  of  which  bargab^ 
Sir  John  sent  his  barley  to  Mr.  Cave  by  parcels,  in  the  months  of  November  ai- 
December,  and  beginning  of  January  thereafter.  Mr.  Cave's  circumstances  goaf 
into  disorder,  he  made  a  disposition  of  his  effects  to  his  creditors,  upon  the  21st  Jacuaiy, 
1735  ;  whereupon  Sir  John  insisted  in  a  process,  claiming  the  subject  upon  this  medina^ 
That  the  contract  was  fraudulent  upon  the  part  of  the  purchaser,  who  was  at  tk 
time  insolvent,  and  incapable  to  pay  the  price,  and  therefore  was  null  quia  (Win 
dedU  causam  contractui,  and  the  property  was  never  transferred.  Appearance  being 
made  for  the  creditors,  it  was  answered  for  them,  Fraud  is  not  to  be  presumed ;  aw 
a  merchant,  though  [4937]  at  many  periods  his  debts  may  exceed  his  effects,  yet  ii 
continuing  to  trade  is  not  eo  ipso  fraudulent,  because  he  may  entertain  reasonable 
hopes  by  carrying  on  a  profitable  business,  to  emerge  out  of  his  difficulties,  and  to  <b 
justice  to  every  one  of  his  creditors.  The  Lords  found  it  not  relevant  to  reduce  tk 
bargain  for  the  purchase  of  the  barley  in  October  1734  ;  that  it  appeared  bv  tbe 
common  debtor's  books,  that,  at  the  time  of  the  bargain  he  was  insolvent,  since  he 
continued  his  trade  till  the  21st  January,  and  his  bankruptcy  was  not  discoverw 
till  that  time, 

December  8,  1736. — The  pursuer  thereafter  insisted.  That  the  date  of  the  deJiiraT 
is  the  only  period  that  is  to  be  considered  as  to  this  question ;  for,  suppoang  tbe 
contract  fair,  yet  if,  at  the  time  of  the  delivery  by  which  the  property  is  tranafen^f 
the  bankrupt  is  thinking  cedere  foro,  and  of  giving  up  his  effects  to  his  creditor^  it» 
fraudulent  in  him  to  receive  the  subject  sold  when  he  has  no  prospect  of  doing  juKtirt 
by  pajring  the  price.     The  Lords  found  the  time  of  delivery  must  be  the  rule. 

The  question  next  occurred,  What  period  ought  to  be  fixed  before  thec«8W.«^ 
which  it  may  be  presumed  the  bankrupt  was  meditating  cedere  foro^  after  which  ili 
purchases  made,  or  delivery  accepted  by  him,  must  be  understood  fraudulent?  Tif 
pursuer  insisted,  That  it  ought  to  be  sixty  days  by  analogy  of  the  act  1696.  1^ 
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defender  msisted,  that  it  could  not  go  beyond  the  bounds  of  three  days,  building  upon 
the  authority  of  several  foreign  lawyers,  particularly  Simon  Van  Lewen  in  the  following 
words :  E  contra  tamen  nee  fides  de  prcetio  habita  venditori  obstat,  quo  minus  rei  sum 
dominus  maneat,  et  adhuc  rei  sues  vindiccUionem  instituere  possit ;  si  soilicet  emptor 
dolose,  biduo  aut  triduo  antequam  foro  cedat,  emendo  merces,  cum  venditore  eontrcucit, 
ut  eum  faUet.  The  Lords  found,  that  the  presumptive  fraud  must  be  confined  to 
three  days  before  the  cessio  bonorum,  and  therefore  found  the  pursuer  preferable  as 
to  any  barley  delivered  during  that  period.    See  Appendix.    See  Bankrupt. 

Fol  Die.  v.  1,  p.  335. 


No.  49.     [4949]  Allan,  Steuart,  and  Company  v.  Creditors  of  James  Stein. 

December  4,  1788. 

An  insolvent  person  having  purchased  goods  on  credit,  within  three  days  preceding 
his  bankruptcy,  such  purchase  was  presumed  in  law  to  be  fraudulent ;  but  with 
respect  to  goods  purchased  before  the  triduum,  the  Lords  judged  it  incumbent 
on  the  party  desiring  restitution  to  prove  actual  fraud.  On  an  appeal,  the  first 
part  of  this  judgment  was  reversed. 

On  31st  October  1787,  Allan,  Steuart,  and  Company,  corn-dealers,  entered  into 
an  agreement  with  Stein,  a  distiller,  by  which  they  engaged  to  purchase  for,  and 
furnish  to  him,  as  much  grain  as  he  should  have  occasion  to  consume  in  his  distillery, 
for  the  price  of  which,  on  the  other  hand,  he  was  to  grant  bills.  Stein  then,  though 
reputed  as  in  good  credit,  was  in  reality  insolvent ;  and  on  23d  February  following 
he  stopped  payment.  During  the  intervening  period,  continually,  down  to  the  day 
of  the  bankruptcy,  quantities  of  grain,  to  the  value  of  £20,000,  had  been  furnished 
according  to  the  contract,  but  none  of  the  bills  of  lading  were  transmitted  later  than 
4th  February. 

Immediately  after  Stein's  failure,  Allan,  Steuart,  and  Company,  preferred  a  peti- 
tion to  the  Court,  stating.  That  by  concealment  of  his  insolvency  he  had  fraudulently 
got  possession  of  their  property,  and  therefore  craving  restitution,  so  far  as  the  grain 
was  still  extant  in  Stein's  custody.  To  this  claim  Stein's  other  Creditors  objected, 
and  (the  Court  having  appointed  the  matter  to  be  argued  in  informations), 

Pleaded  ;  If  the  claimants,  by  the  bankruptcy  of  the  debtor,  have  suffered  loss, 
their  fate  is  the  same  as  that  of  all  his  other  creditors,  whose  misfortune  any  interval 
of  time  between  the  credit  given  and  the  subsequent  bankruptcy  can  never  alleviate. 
Their  pretended  preference  then  has  not  equity  for  its  basis  ;  nor  does  the  circum- 
stance of  the  goods  being  still  in  existence,  found  this  restitution  in  law. 

By  the  sale  and  delivery  the  property  was  completely  transferred  ;  the  sellers' 
right  of  rei  vindicatio  ceasing,  and  they  in  lieu  of  it  becoming  personal  creditors  for 
the  price.  The  maxim  of  law  no  doubt  is,  that  dolu^  dans  causam  contractui,  reddit 
cofUractum  nullum ;  and  there  was  a  time  when  the  insolvency  of  a  purchaser  was 
held  by  the  Court  to  constitute  such  doltis  as  to  annul  the  sale  ;  as  in  the  case  of 
Prince  contra  Pallet,  No.  39,  p.  4932.  But  that  idea  is  truly  inadmissible  in  a  com- 
mercial country,  where  it  must  often  happen,  that  the  fairest  traders  owe  their  pros- 
perity and  opulence  to  perseverance  in  maintaining  their  credit  at  particular  periods, 
when,  by  some  emergency,  they  may  have  become  actually  insolvent.  It  was  there- 
fore rejected  in  the  case  of  Sir  John  Inglis  contra  the  Creditors  of  Cave,  No.  41,  p.  493C. 
And  from  that  time  downwards  it  was  never  understood  that  the  buyer's  insolvency 
alone  could  void  a  bargain. 

By  a  subsequent  judgment  in  the  same  case,  indeed,  the  Court  annulled  the  sale 
with  respect  to  goods  furnished  within  "  three  days  "  preceding  the  bankruptcy ; 
but  the  ground  of  this  distinction  may  be  questioned.  It  is  the  supposition,  that 
the  determination  to  stop  payment  must  have  been  made  '*  three  days  "  before  that 
event.  No  precise  time,  however,  it  is  plain,  can  a  priori  [4950]  be  justly  alloted 
for  such  an  mterval,  the  length  of  which  must  ever  vary  according  to  circumstances, 
and  these  frequently  the  most  unforeseen  and  casual.  A  general  regulation  of  that 
kind  might  no  doubt  be  expedient  for  saving  the  expense  of  legal  discussion,  in  the 
same  maimer  as  that  with  respect  to  the  sixty  days  antecedent  to  bankruptcy,  during 
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which  period  no  valid  deed  can  be  done  in  favour  of  any  particidar  creditor. 
such  regulations  are  the  province  of  the  legislature,  not  of  courts  of  law ;  and 
arose  the  necessity  of  the  statute  of  1696.  Among  the  numerous  instances  in 
the  Court  has  decreed  restitution  of  goods  sold  and  delivered  to  persons  who 
afterwards  become  bankrupt,  this  judgment  respecting  the  triduufn  has  not 
regarded  as  a  precedent.  Nor  is  any  similar  rule  known  in  the  practice  of 
countries,  as  of  England,  for  example,  or  of  Holland. 

At  the  same  time  it  is  to  be  observed,  that  as  bills  of  lading  of  the  whole 
were  indorsed  and  transmitted  to  Stein,  19  days  before  his  failure,  there  was 
virtual  and  legal  delivery  of  the  goods  prior  to  the  triduum.    For  by  the  indcnsai 
of  bills  of  lading,  an  effectual  tradition  of  goods  on  shipboard  is  in  law  understood 
be  made  ;   Select  Decis.  13th  June  1764,  Buchanan  and  Cochrane  contra  Swan,  i 
Sale.    Judgment  of  House  of  Peers  in  Hastie  and  Jamieson  contra  Arthur,  II 
April  1770,  Ibidem  ;   Fac.  Col.  2d  February  1787,  Bogle  contra  Dunmore  and 
pany.  Ibidem. 

Answered ;  This  claim  is  founded  not  only  on  the  fraud  of  the  bankrupt 
on  the  practicability  of  restoring  goods  still  extant ;  an  advantage  of  which 
claimants  are  not  to  be  deprived,  because  it  is  not  possessed  by  every  other  oedite 
Nevertheless,  as  their  goods  were  delivered  more  on  the  eve  of  the  bankruptcy  thas 
the  rest,  the  fraud  with  respect  to  them  is  more  glaring.  It  has  been  admitted,  thii 
fraud  is  a  legal  ground  for  decreeing  restitution  after  stde  and  delivery  ;  a  propoatioi 
which  both  in  general,  and  likewise  as  relative  to  the  particular  case  of  insolTencr 
in  the  buyer,  is  established  bv  numerous  authorities ;  Stair,  b.  1,  tit.  9,  §  14  :  BanktoB, 
b.  1,  tit.  10,  §§  6, 117 ;  Erskine,  b.  3,  tit.  3,  §  8 ;  Principles  of  Equity,  p.  222 ;  Machf 
contra  Forsyth,  No.  44,  p.  4944 ;  Chrawford  Newal  contra  Mitchell,  No.  45,  p.  4*U; 
Sandeman  and  Company  contra  Kempt's  Creditors,  No.  47,  p.  4947. 

If  however  it  be  granted,  on  the  other  hand,  that  mere  temporary  insolveecy 
is  not  a  legal  indication  of  fraud,  the  concession  will  not  afiord  an  apology  to  an  is* 
solvent  man,  purchasing  on  credit,  at  a  crisis  when  he  can  entertain  no  reasoittbh 
expectation  of  retrieving  his  a&irs.  It  is  possible,  no  doubt,  that  superveabf 
bankruptcy  may  result  on  a  sudden  from  some  accidental  or  unforeseen  occuneDoe; 
but  as,  in  the  nature  of  things,  that  will  comparatively  but  seldom  happen,  it  is  t 
just  presumption,  when  this  event  closely  follows  the  purchase,  that  it  has  hea 
fraudulently  in  the  purchaser's  view.  In  the  case  of  Cave's  Creditors,  the  Court  held 
it  as  a  prcBsumptio  juris,  that  fraud  was  committed  with  respect  to  goods  deHvend 
intra  triduum  of  the  bankruptcy ;  a  rule  [4951]  which  ever  since  has  been  considexed 
as  established,  and  in  particular,  contrary  to  what  is  said  on  the  other  side,  was  Rcog- 
nised  in  the  above-cited  cause  of  Crawford  Newal  contra  Mitchell. 

The  claimants  argue,  that  thus  the  Court,  by  making  a  regulation  not  autkoi3«d 
by  law,  would  assume  powers  of  legislation  similar  to  those  exercised  in  the  statute 
of  1696.  But  it  is  perfectly  agreeable  to  law,  to  judge  by  presumption  in  default 
of  more  complete  proof,  and  here  is  only  one  instance,  among  the  many  Ignl  pre- 
sumptions which  are  still  subject  to  be  overthrown  by  superior  evidence.  Tne  pie- 
sumption  of  the  statute  referred  to,  is  one,  juris  et  de  jure,  and  such  as  warranting  a 
judgment  in  opposition  to  complete  evidence,  could  not  but  require  for  its  sanctMD 
an  act  of  the  legislature. 

Neither  do  the  cases  that  have  been  quoted  establish  a  legal  delivery  of  goodf 
by  indorsation  of  the  bills  of  lading.  The  judgment  of  the  House  of  Peers,  in  4*t 
of  Hastie  and  Jamieson,  was  only  to  find  "  a  special  property  "  vested  in  the  indoT«f. 
as  distinguished  from  a  full  transference  of  the  right ;  and  the  other  instances  rapert 
merely  grounds  of  preference  among  competing  creditors. 

The  opinion  of  the  Court,  agreeably  to  the  decision  in  the  case  of  Cave's  Creditois, 
which  was  considered  as  an  established  precedent,  was,  that  a  legal  presumption  <rf 
fraud,  such  as  to  annul  the  transaction,  takes  place  with  respect  to  purchases  made 
within  three  days  of  the  purchaser's  bankruptcy,  on  whom  therefore,  or  on  those  ifl 
his  right,  the  onus  frdbandi  of  fair  dealing  lies ;  while  prior  to  that  trtdinifn,  it  ** 
incumbent  on  the  sellers  to  support  a  relevant  charge  of  fraud. 

The  idea  of  transference  by  indorsation  of  the  bills  of  lading  seemed  not  to  be 
admitted. 

"  The  Lords  found  the  claimants  entitled  to  restitution  of  the  grain  delivered  bf 
them  into  the  granaries  of  James  Stein,  within  three  days  of  23d  February  H^t 
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when  he  stopped  pajonent,  and  which  then  remained  in  his  possession  unmanufac- 
tured." 

A  reclaiming  petition  was  presented,  but  being  advised  with  answers,  was  refused. 
See  Sale. 

For  the  claimants,  Ross  et  alii. — Alt.  Blair,  Maconochie. — Clerk,  Home. 

S,  Fol.  Die.  V.  3,  p.  243.    Fac.  Col  No.  48,  p.  84. 

*^*  December  23,  1790. — In  this  cause,  in  which  there  were  cross  appeals,  The 
House  of  Lords  "  Ordered,  That  the  interlocutors  of  the  11th  December  1788,  the 
4th  March  1789,  and  5th  March  1789,  complained  of  in  the  original  appeal,  be 
reversed,  without  prejudice  to  the  respondents  in  the  said  appeal,  producing 
evidence  to  shew,  that  they  were  entitled  to  stop  and  retain  the  grain  consigned  to 
them  by  James  Stein  the  bankrupt :  Ordered,  That  the  cause  be  remitted  back  to 
the  Court  of  Session,  to  take  such  evidence,  and  hear  the  parties :  Ordered,  That 
the  interlocutor  of  5th  March  1789,  complained  of  by  the  cross  appeal,  be  affirmed." 


No.  59.  [4963]  Babbaba  Magkie  and  Husband  v.  Maxwell,  &c. 

November  24,  1752. 

A  disposition  of  land  was  reduced,  upon  the  dissoluteness  and  jprofligacy  of  the  dis- 
poner,  and  upon  the  great  inequality  in  the  bargain,  tho'  there  was  neither  fraud 
nor  circumvention. 

Jean  Mackie,  heiress  of  Maidland,  bein^  quite  abandoned  to  drunkenness,  which 
made  her  an  easy  prey  to  sharpers,  and  havmg  thereby  involved  herself  in  much  debt, 
was  persuaded  to  divest  herself  of  her  lands  in  favours  of  her  younger  sister  Barbara, 
who  was  the  next  heir,  upon  condition  of  undertaking  the  burden  of  her  debts,  and 
securing  her  in  an  yearly  annuity.  Barbara,  reckoning  that  by  this  transaction  she 
had  paid  the  full  value  of  the  lands,  brought  a  reduction  against  several  persons, 
mostly  innkeepers  in  Wigton,  of  [4964]  dispositions  they  elicited  from  Jean  Mackie 
of  parcels  of  land  lying  about  the  town,  before  the  pursuer's  purchase.  By  the  proof 
it  came  out,  Imo,  That  Jean  Mackie  was  a  habitual  drunkard ;  that  she  sold  her 
very  clothes  to  purchase  liquor,  scarce  leaving  herself  a  rag  to  cover  her  nakedness  ; 
and  that  it  was  in  any  person's  power,  by  bribing  her  with  a  few  shillings,  to  make 
her  accept  of  a  bill  for  any  sum,  or  to  make  her  dispone  any  part  of  her  lands.  2do, 
That  the  dispositions  challenged  were  granted  for  no  adequate  cause. 

Upon  these  and  other  facts,  the  Court  had  no  difficulty  to  find  the  reasons  of 
reduction  upon  the  head  of  fraud  and  circumvention,  relevant  and  proved. 

The  singularity  of  this  case  is,  that  however  well  founded  the  reduction  was, 
there  was  no  ingredient  of  fraud  or  circumvention  in  the  case.  There  was  not  the 
least  evidence  that  Jean  was  imposed  upon,  or  circumvened  in  any  manner,  nor  was 
there  a  necessity  for  such  indirect  dealing.  Five  shillings  to  buy  drink  would  have 
tempted  her  at  any  time,  drunk  or  sober,  to  give  a  disposition  to  any  subject  that 
belonged  to  her.  And  she  herself  being  called  as  a  witness,  deponed,  that  she  granted 
these  dispositions  volimtarily,  knowing  well  what  she  did. 

Therefore  fraud  and  circumvention  must  be  laid  aside  ;  and  then  where  lies  the 
ground  of  reduction  ?  It  is  certainly  imjust  to  take  advantage  of  weak  persons, 
who  cannot  resist  certain  temptations  ;  and  to  make  use  of  such  temptations  to  rob 
them  of  their  goods.  Let  us  examine  the  foundation  of  a  judicial  interdiction.  It 
is  nothing  but  a  notification  to  the  lieges  of  the  weakness  of  the  person  interdicted, 
and  to  caution  them  against  dealing  with  that  person,  unless  upon  an  equal  footing. 
It  was  therefore  wron^  in  the  defenders  to  take  advantage  of  the  known  facility  of 
Jean  Mackie,  and  to  ehcit  from  her  dispositions  for  a  song,  at  least  far  under  the  true 
value. 

Where  a  weak  person  makes  a  deed,  perhaps  foolish,  but  voluntas,  in  favour 
of  any  person  who  is  entirely  passive,  such  a  deed  admits  of  a  very  different  construc- 
tion.   It  is  not  reducible,  however  strong  the  lesion  may  be. 
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Blchies  observed,  That,  for  ought  he  knew,  the  disposition  in  favour  of  the 
luight  be  under  the  same  challenge  ;   but  that,  as  there  was  no  reduction  of  k. 
Court  were  not  called  upon  to  take  it  under  consideration. 

FoL  Die,  V.  3,  p.  245.    SeL  Dec,  No.  22,  p.  ^ 


No.  2.    [4981]  The  Lady  Ormiston  v.  Hamilton  of  Bangour.    February  9,  1701, 

Actio  funeraricB  competent  only  for  expenses  that  were  necessary  and  decent, 
»«M    regard  to  the  defunct's  quality,  and  estate  descending  to  his  heirs  and  execntoa 
^    but  where  so  much  free  efiects  do  not  come  to  them,  as  is  sufficient  to  biny]!' 
^^'    the  expenses  of  his  funeral,  in  so  far  as  decent  and  necessary,  should  come  i£ 
y*"    legacies. 

M»   In  the  count  and  reckoning  betwixt  the  Lady  Ormiston  and  Bangour,  the 
craves  allowance  of  considerable  sums  paid  to  Sir  Robert  Blackwood,  and 
for  accounts  furnished  to  the  defunct.    Alleged,  No  process  for  theae,  because 
scribed  by  the  83d  act  1579,  not  being  pursued  for  within  three  years  ;    and 
they  were  not  instructed  by  writ,  and  the  defimct's  oath  not  taken  thereon,  law 
barred  them  from  being  proven  by  witnesses ;    so  all  [4982]  manner  of  pzobadfli 
perishing,  they  were  whoUy  extinct.     Answered,  Merchant  accounts  prescribe  inn 
the  last  article  of  the  furnishing,  but  ita  est,  the  process  was  raised  and  execntei 
within  three  years  of  the  last  articles  ;  for,  though  the  account  was  prescribed,  if  y« 
reckon  from  the  last  article  in  my  Lord  Whitelaw's  lifetime,  yet  that  is  not  the  method 
of  calculation ;    for,  after  his  decease,  there  were  sundry  articles  furnished  to  his 
funerals  and  family,  and  the  last  of  those  articles  is  within  the  three  years,  and  a 
not  prescribed,  seeing  it  must  be  reckoned  still  a  current  account  what  was  fumisbd 
only  on  his  account  for  his  servants  mournings,  and  other  funeral  charges,  tiiaogk 
he  was  dead.     Replied,  His  death  certainly  interrupted  the  currency  of  the  accoust ; 
for  to  make  the  account  current  in  construction  of  law,  it  must  be  inter  easdem  per- 
sonas,  whereas  the  articles  here  founded  on  to  preserve  its  currency,  are,  after  his  dealii, 
furnished  to  his  relict,  and  by  her  order,  and  so  begin  a  split  new  account :  othenrae 
widows  might  prejudge  their  husband's  heirs  and  executors  in  making  them  liabfc 
to  accounts,  which  law  had  prcBsumptione  juris,  et  de  jure,  extinguished  by  the  tneniiiil 
prescription  ;    whereas,  factum  cuique  suum  sibi  nocere  debet  non  aUeri.    See  Ifik 
Feb.  1680,  Ross  contra  Master  of  Salton,  voce  Prescription  ;  and  this  would  shab 
a  most  excellent  security  given  us  by  law  against  merchant  accounts,  that,  aft«r 
three  years,  they  cannot  be  proven,  otherwise  than  scripto  vel  juramento ;  and  cveo  the 
commencing  the  prescription  from  the  last  article  is  not  from  the  statute,  but  bj 
mere  custom,  and  inconvenient  enough  ;  but  to  extend  it  further,  where  the  account 
is  finished  by  the  death  of  the  ontaker,  that  it  shall  be  still  current,  is  a  most  dangOKras 
preparative,  and  overturns  the  very  foundations  of  that  good  law.    Duplied,  What  wa» 
furnished  on  the  defunct's  account  was  all  one,  as  if  furnished  to  himself,  as  the  lawres 
observe,  1. 1,  Z).  de  rdigios  qui  fr&pter  funus  aliquid  impendit  cum  ipso  defundo  confro- 
here  videtur  magis  qaam  cum  hcerede,  and  is  reputed  furnished  in  the  last  moments  ftf 
vit(B  annumerantur ;  and  it  is  no  strange  thing  in  the  analogy  of  law,  that  tke  cunwcv 
is  connected,  though  ivUer  diversas  personas  ;  for,  §  8,  instU.  de  usucap,  the  possessioD 
emptoris  et  venditoris  continuatur  to  make  up  the  prescription ;    and,  by  our  act  of 
prescription  1617,  more  sasines  either  of  heirs  or  singular  successors,  are  coD)oiD«<i 
and  connected  together,  though  a  considerable  space  (besides  the  annus  ddibffmii] 
intervene  between  them ;    and  the  presumption  of  three  consecutive  disdiaipS' 
liberating  from  all  precedings,  holds,  though  they  be  not  all  granted  by  one  person: 
and  so  the  Lord  Whitelaw's  death  did  not  break  off  the  currency  of  the  accounte- 
The  Lords  thought  the  case  new,  and  therefore  ordered  it  to  be  ai^ed  in  their  own 
presence.    See  Husband  and  Wife. — Prescription. 

February  18,  1709. — The  case  mentioned  supra,  9th  current,  between  Bangon 
and  the  Lady  Ormistoun,  being  this  day  advised,  the  Lords,  by  plurality,  fonndthf 
account  not  prescribed,  but  that  it  only  commenced  from  the  last  article,  albeit  it 
was  furnished  after  my  Lord  Whitelaw's  death  to  his  funerals,  [4S63]  *^^  neithff 
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to  his  heir  nor  executor,  in  which  case  there  was  more  ground  to  plead  the  currency 
of  the  account,  but  only  to  his  widow,  seeing  it  was  for  defraying  the  funeral  expences, 
which  the  Lords  reputed  all  one  with  my  Lord's  own  debt. 

November  11,  1709.— The  Lords  {supra  at  the  9th  and  18th  of  February  1709) 
found  Sir  Robert  Blackwood's  merchant  accounts  partly  furnished  to  my  Lord  White- 
law,  and  partly  to  his  funerals  after  his  death,  not  prescribed,  though  pursued  without 
the  three  years  ;  because  the  furnishing  after  his  death  kept  these  articles  before  it 
as  current,  and  were  to  be  connected  together  to  make  up  one  collective  account. 
This  interlocutor  being  reclaimed  against,  and  a  new  hearing  granted,  it  was  contended 
for  Bangour,  that  by  the  83d  act  of  Parliament  1579,  there  was  no  such  currency 
or  connection  permitted,  but  every  article,  if  neglected  to  be  sought  in  for  three  years 
after,  prescribed  ;  and  if  a  year  or  other  large  interval  of  time  should  intervene  be- 
twixt furnishings,  the  doctrine  of  that  new  article's  preserving  the  rest  from  pre- 
scribing ruined  families,  and  enervated  the  benefit  of  that  excellent  act ;  and  the 
first  time  ever  this  currency  was  sustained,  was  fifty  years  after,  viz.  2d  July  1630, 
Herries  contra  Scott,  voce  Prescription  ;  but  there  it  bears,  in  respect  there  was  a 
counting  within  the  three  years,  and  that  the  defender  had  promised  payment.  The 
next  case  where  it  came  to  be  sustained,  was  on  the  l6th  December  1675,  Somerville 
contra  the  Executors  of  Muirhead,  marked  both  by  Stair  and  Dirleton,  voce  Pre- 
scription ;  but  even  there  it  was  reserved  to  be  considered,  whether  the  account 
was  current  or  not ;  and  Dirleton  marks  that  several  of  the  Lords  thought  the  decision 
not  very  consistent  with  the  acts  of  Parliament.  However,  it  seems  now  to  be  a 
fixed  rule,  that  they  only  prescribe  from  the  date  of  the  last  article.  But  what  is 
now  determined  is  far  more  strange,  that  articles  furnished  to  the  widow  after  White- 
law's  death  shall  be  conjoined  with  the  former  to  preserve  it  from  prescribing,  as  if 
it  were  a  continued  count ;  whereas  it  is  not  so  much  as  inter  easdem  personas,  and 
is  an  extensio  extensionis,  and  a  fictio  fictionis  which  is  reprobated  in  all  law.  Answered, 
The  last  being  funeral  charges,  it  is  the  defunct's  debt,  and  preferable  to  the  debts  of 
the  heir,  and  so  it  is  no  absurdity  to  connect  it  with  the  former ;  and  there  is  nothing 
more  ordinary  in  law,  than  to  draw  Acts  of  Parliament,  though  correctory,  de  casu 
in  casumy  et  persona  in  personam,  upon  similitude,  and  parity  of  reason ;  and  so 
the  triennial  prescription  of  spuilzies  and  ejections  is  extended  to  intrusions  and  suc- 
ceeding in  the  vice  ;  and  the  extension  here  is  to  the  manifest  advancement  of  trade 
and  merchandizing.  The  Lords,  by  a  plurality  of  six  against  five,  altered  their  former 
interlocutor,  and  found  the  furnishing  after  my  Lord  Whitelaw's  death  could  not  be 
continued  with  the  former,  so  as  to  hmder  the  articles  which  were  before  his  death, 
and  without  the  three  years  of  the  citation  to  prescribe. 

[4984]  Nov.  17,  1709. — In  the  process  depending  betwixt  the  Lady  Ormiston  and 
Hamilton  of  Bangour,  the  Lady  craving  allowance  out  of  her  intromission  with  the 
executry,  of  the  funeral  charges  in  burying  Lord  Whitelaw,  her  last  husband,  extend- 
ing to  £5189  Scots,  which  she  had  paid  to  the  furnishers,  and  taken  assignations  from 
them ;  and  it  being  objected  by  the  heir,  that  they  were  out  of  all  measure  extravagant, 
the  Lord  Orange  Ordinary  found,  that  she  could  have  only  action  for  such  funeral 
charges  as  were  necessary  and  decent,  according  to  the  defunct's  quality  and  estate, 
and  not  for  such  as  were  sumptuous  and  magnificent  beyond  necessity,  and  a  suitable 
inevitable  decorum  ;  and  having  considered  the  particular  articles,  he  found  some  of 
them  wholly  needless,  such  as  the  heralds,  trumpeters,  &c.,  others  of  them  too  high 
stated,  as  the  mourning  coach,  dead  linens,  and  black  cloath  for  the  servants,  besides 
the  pall,  &c.  Therefore  he  modified  and  restricted  the  account  to  £3000  Scots,  which 
defalked  about  £2189  off  the  Lady's  account.  Against  this  interlocutor,  the  Lady 
gave  in  a  reclaiming  bill,  complaining  of  the  said  modification,  seeing  the  Lady  was 
in  the  merchants  and  tradesmen's  place ;  and  if  nothing  could  be  abated  of  what 
they  had  truly  furnished,  no  more  could  it  be  detained  off  her ;  and  they  were  not 
concerned  with  the  extravagancy  and  imsuitableness  of  the  expense,  if  any  was,  which 
is  denied ;  and  as  they  were  actually  furnished,  so  she  did  as  truly  pay  them ;  and 
they  were  not  exorbitant,  considering  either  his  fortune,  or  character,  as  Justice-clerk, 
and  so  an  officer  of  State  ;  and  therefore  was  no  pomp  nor  solemnity  here,  but  what 
my  Lord  Philiphaugh  as  Clerk  Register  had,  in  July  1708,  at  his  burial.  Answered, 
That  my  Lady  having  got  so  large  a  donative  as  £7000  Stirling  from  her  husband, 
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law  and  reason  presume  that  she  did  it  ex  jneUUe,  and  noways  animo  repeUnii, 
she  had  protested  and  declared  at  the  time  that  she  intended  to  seek  repaym 
the  L  14,  §  7, 2).  (^  religios,  requires ;  and  though  she  was  liable  to  the  fumiahen 
mandali  et  quod  jussu,  yet  that  can  never  a£Eord  her  an  action  to  recur  upon  tie 
who  had  little  or  no  benefit  by  the  succession.    For  the  Roman  law  not  only  coeub  ' 
in  the  funerary  action,  what  the  dignity  of  him  qui  funeratus  est  required,  ex 
tempore  et  bona  fide ;  but  likewise  that  all  which  was  expended,  was  not  to  be 
8%  immodice  facti  essent  sumptus ;  but  that  respect  was  to  be  had  ad  ejus  ft 
et  iUius  substantiamy  qucs  uUram  modum  sine  causa  consumAatur,  did  L  14,  §  % 
de  religios.    And  humanity  being  the  foundation  of  this  funerary  action,  it  c 
to  go  no  farther  than  decency,  and  not  to  idle  pomp  and  ostentation,  which  is 
much  restrained  by  the  act  of  Parliament  1681  ;  and  such  vanity  is  not  to  be 
aged  by  the  LordB  decisions.     It  was  first  stated,  whether  the  Lady's  payi 
these  accounts  without  a  decreet,  or  seeking  an  abatement  where  extravagantv 
so  bona  fide  made,  as  to  i>reclude  any  objection  against  the  exorbitancy  of  i£e  piia 
and  the  Lords,  by  plurality,  found  it  was  yet  entire  to  quarrel  the  prices,  where 
reasonable  ?     The  next  vote  was,  that  esto  the  whole  [4985]  furnishing  and  p( 
was,  what  my  Lord  Whitlaw's  quality  might  bear,  yet,  if  his  relict  might  go  to 
utmost  extent  of  what  he  might  have  had  by  custom,  considering  how  small  a  j 
of  his  fortune  devolved  to  his  heir,  the  rest  being  absorbed  and  swaUowed  up  bj 
vast  donative  ;  for,  suppose  my  Lord  Whitelaw  had  left  £8000  Sterling  of  cij 
whereof  only  £1000  Sterlmg  came  to  the  heir,  and  all  the  rest  to  his  relict,  ahaUit 
or  £500  Sterling  of  funeral  charges  exhaust  his  small  remnant,  and  the  widow  go  bn 
The  Lords  found,  by  plurality,  that  the  funeral  expenses  must  be  allowed  to  the 
of  what  his  character  and  quality  would  admit,  without  regard  to  what  small 
of  his  fortune  came  to  his  heir,  seeing  they  were  by  the  collateral  Ime,  and  the  c-.--^ 
was  of  his  own  purchasing  and  acquiring ;  though  the  law  says,  that,  in  moStjim 
the  funeral  expenses,  ratio  facidtatum  defuncti  is  mainly  to  be  noticed.    Hiere  ifl 
another  point  touched,  viz.  that  the  heir  could  not  quarrel  these  accounts,  becMH 
he  was  present  at  the  burial,  as  the  chief  mourner,  and  no  ways  reclaimed,  but  ml 
silent  and  acquiesced ;  but  the  Lords  did  not  determine  this  at  this  time. 

The  Lords,  on  a  reclaiming  bill,  altered  this  interlocutor,  14th  December  170l| 
and  allowed  only  decent  and  necessary  expenses.  See  Husband  and  Win.-* 
Prescription.       FoL  Die.  v.  1 ,  p.  338.    FountainhaU,  v.  2,  pp.  489, 495, 525, 4  527. 


No.  3.     [4992]  Marquis  of  Tweedale  v.  Hugh  Dalrymple,  and  Others.    Maick  X 

1778. 

No  person  is  entitled  to  hunt  upon  the  inclosed  grounds  of  another,  without  the  otv* 

sent  of  the  proprietor. 

The  Marquis  of  Tweedale  brought  an  action  against  Mr.  Dalrymple,  and  otkOk 
in  which  he  charged  them  with  having  broke  into  his  park  of  Tester  with  honaaDi 
hounds,  either  in  pursuit  of  game,  or  to  search  for  it.  The  chief  object  of  the  acdot 
was  to  have  it  fotmd  and  declared,  "  That  neither  they,  nor  any  person,  has  ri^tto 
hunt  game  within  said  inclosures  without  leave  of  the  pursuer." 

The  defenders  admitted.  That  they  were  liable  for  all  damages  done  by  thema 
the  grotmds  of  others,  in  the  course  of  the  sport ;  but  insisted,  that,  as  they  were  {«»■ 
sessed  of  the  legal  qualification,  they  were  entitled  to  hunt  on  all  grounds  vithovl 
restriction.     In  support  of  this  defence, 

Pleaded  for  the  defenders ;  Animals  ferce  natures  are  res  nuUius^  and,  whaerff 
they  are  found,  every  one  is  equally  entitled  to  acquire  a  property  in  them  by  occa- 
pancy.  Hunting  these  animals,  therefore,  without  express  enactment  in  its  favcw, 
is  free  and  common  to  all,  in  as  far  as  municipal  law  has  not  denied  or  restricted  the 
use  of  it. 

The  ancient  law  of  Scotland  left  the  exercise  of  hunting,  without  restriction,  * 
the  whole  inhabitants ;  M.  T.  C.  B.  c.  52.  Forests  and  warrens  are  mentioned  tf 
exceptions,  into  which  game  could  not  be  pursued ;  and  the  exception  confinm  d* 
general  rule,  that  game  could  be  followed  on  every  other  property. 
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Hunting  and  hawking  are  favourites  of  the  law,  and  considered  in  our  ancient 
statutes  as  the  only  lawful  method  of  killing  the  game.  The  old  acts  for  preserving 
the  game  proceed  on  this  principle. — Guns,  bows,  and  all  other  methods,  are  pro- 
hibited, act  1551,  c.  9;  1555,  c.  58;  act  1597,  c.  270.  And,  when  killing  game 
by  fowling-pieces  and  pointers  was  admitted  of,  yet  it  was  under  the  severe  restrictions 
of  the  act  1685,  c.  20.  But  hunting,  encouraged  by  law  as  a  manly  exercise,  was 
not  denied  to  those  excluded  by  this  statute  from  fowling.  No  qualification  is  at 
this  day  necessary  to  hunting,  but  that  required  in  the  act  1621,  c.  31,  ratified  by 
the  act  1685,  c.  20,  viz.  the  having  a  plow  of  land  in  heritage. 

[4993]  Where  a  right  is  given  by  the  law,  what  is  necessary  to  make  it  effectual 
is  presumed  to  be  given.     To  render  effectual  the  right  of  hunting,  thus  recognised 
by  the  statute,  it  is  necessary  that  the  qualified  persons  should  at  least  be  entitled 
to  follow  the  game  into  the  fields  and  inclosures  of  others,  where  the  chase  leads,  if 
I  not  to  search  for  game  there.     This  is  requisite  to  any  exercise  whatever  of  the  sport. 

If  it  is  denied,  the  right  of  the  qualified  persons  to  hunt  is  entirely  defeated. 

Usage  supports  the  plea  of  the  defenders.  During  the  many  ages  in  which  hunting 
has  been  imiversal,  no  such  challenge  as  the  present  has  ever  been  made. 

It  was  pleaded,  as  a  favourable  speciality,  that  the  defenders  were  in  pursuit  of 
a  fox  ;  and  only  hunted  foxes,  which  are  noxious  animals. 

Answered  for  the  pursuer  ;  The  right  of  property  in  a  subject  implies  the  exclusive 
use  of  it.  No  one  is  entitled  even  to  range  over  open  fields,  if  the  owner  refuses 
to  allow  him  that  use  of  his  property,  still  less  to  enter  inclosures.  The  proprietor 
by  inclosing  his  grounds,  rebus  ipsis  et  factiSy  prohibits  the  entering  into  them  without 
his  leave.  These  are  the  general  principles  flowing  from  the  nature  of  propertjr. 
The  question  is,  whether  common  law,  or  statute,  has  established  an  exception  m 
favour  of  hunting  ? 

In  the  Roman  law,  it  is  expressly  laid  down,  that  no  one  has  a  right  to  hunt  on  the 
grounds  of  another,  without  the  owner's  leave  ;  1.  1,  §  1,  ff.  9,  A.  R.  D.  The  owner 
of  the  lands  had  no  property  in  the  game  itself.  But  hunting  game  on  his  lands 
was  an  use  of  them,  which  his  right  of  property  entitled  him  to  prohibit  any  person 
from  usurping,  without  his  consent. 

The  common  law  of  Scotland  is  the  same  ;  Craig,  1.  2,  dieg.  8,  §  13  ;  Stair,  b.  2, 
t.  3,  §  76.  Hunting  was  no  doubt  common  to  all  in  this  respect,  that,  where  the  pro- 
prietors of  the  lands  gave  no  obstruction,  the  law  made  no  distinction  of  persons. 
High  and  low  were  equally  entitled  to  hunt,  until  the  act  1621,  c.  31. 

This  statute  deprives  the  excluded  persons  of  the  exercise  of  the  sport  itself,  so 
that  they  cannot  hunt  even  on  their  own  grounds.  But  no  new  right  is  bestowed 
on  the  qualified  persons.  The  benefit  of  the  act,  as  to  them,  is  entirely  negative, 
in  not  deprivng  them  of  what  right  they  had  at  common  law,  previous  to  the  act. 
But,  as  they  had  none  to  hunt  on  the  grounds  of  others  without  their  leave,  they  have 
as  Uttle  to  insist  for  that  privilege  after  the  act  as  before  it.  Nor  is  it  any  argument, 
that,  without  being  allowed  to  pursue  the  game  into  the  property  of  others,  the  sport 
may  be  baffled.  All  that  follows  from  this  is,  that,  besides  the  permission  of  the 
legislature  to  the  sport  itself,  it  is  necessary,  in  order  to  the  effectual  exercise  of  it, 
to  have  the  permission  of  the  proprietor  of  the  grounds  where  it  is  to  take  place. 
This  is  requisite  where  even  the  most  useful  occupations  favoured  by  law  are  to  be 
exercised  on  the  property  of  others. 

[4994]  As  hunting  is  a  favourite  amusement,  it  meets  with  no  obstruction  from 
proprietors-  But  no  right  can  be  founded  on  such  permission.  Were  it  a  known 
servitude,  hunting  on  the  fields  of  one  could  never  establish  any  right  over  the  fields 
of  another.  But  no  such  personal  servitude  over  lands  is  known  in  the  law,  or 
acquirable  by  usage.  The  proprietor  is,  at  any  time,  entitled  to  prohibit  this  trespass 
on  his  property,  however  much  he  may  have  formerly  overlooked  it. 

In  so  far  as  respects  the  hunting  within  inclosures,  property  is  not  only  protected 
by  common  law,  but  by  statute.  The  act  1555,  c.  51,  anent  hunting  and  hawking^ 
ratified  by  act  1685,  c.  20,  provides,  "  That  no  person  range  other  men's  woods, 
parks,  hainings,  dikes,  or  brooms,  without  licence  of  the  owner  of  the  groimd." 
renalties  are  annexed  by  the  act,  for  the  transgression  of  it ;  and  it  is  renewed  and 
ratified  by  the  act  1685,  c.  20. 

It  is  of  no  consequence  that  the  fox  is  a  noxious  animal.     The  object  in  hunting 
is  the  sport,  and  not  the  destruction  of  these  animals,  for  which  other  means  are  more 
MOR.  I.  20 
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effectual.    The  statute  1555,  c.  51,  makes  no  distinction  whether  it  is  fox  or  k| 
that  is  hunted. 

Where  inclosures  are  broke  into  in  this  manner,  the  pecuniary  loss  may  be  I 
a  small  part  of  the  injury  sustained.  Mischief  done  to  favourite  objects  of  impml 
ment  and  ornament,  yotmg  plantations,  &c.,  cannot  receive  an  estimation.  Bcp 
tion  of  the  pecuniary  damage,  therefore,  is  not  sufficient.  The  pursuer  is  cbA 
to  have  this  mvasion  of  his  property  declared  unlawful.  He  can  then  take  such  mai 
to  prevent  it  for  the  future,  as  every  one  has  a  right  to  use  in  defence  of  his  property 

Replied  for  the  defenders,  to  the  pursuer's  argument  from  the  act  1555 ;  H 
although  it  might  meet  the  defenders  claim,  in  so  far  as  relative  to  the  searchiog 
game  within  inclosures,  yet,  it  ought  not  to  be  extended  to  the  following  game  thi&i 
to  which  it  was  said  the  word  "  range  "  in  the  statute  did  not  apply. 

This  cause  was  advised  on  memorials,  and  a  hearing  in  presence. 

The  Court  were  of  opinion.  That  the  act  1555  extended  to  the  following,  as 
as  searching  for  game  ;   and,  being  a  subsisting  statute,  ratified  by  act  1685,  a 
was  sufficient  for  the  decision  of  the  present  question,  relative  solely  to  the 
of  hunting  within  the  inclosed  grounds  of  another,  against  his  will.     The  Court ' 
"  That  the  defenders  were  not  entitled  to  enter  or  come  into  the  deer-park,  or 
inclosures  of  the  pursuer,  without  his  consent,  either  for  hunting  or  following 
or  drawing  cover,  and  searching  for  game." 

Act.  Sol.-Gbneral,  Ilay  Campbell. — Alt.  Crosbie,  Brown,  M'Cormici. 

Fol  Die.  V.  3,  p.  248.    Fac.  CoL  No.  17,  p.  $0. 


No.  6.    [4999]  Earl  of  Breadalbane  v.  Thomas  Livingston.    June  16,  1790. 

No  person,  however  qualified  by  law,  is  entitled  to  hunt  or  kill  game  on  the  gioimh 
of  another  without  his  consent,  though  open  and  uninclosed. 

Mr.  Livingston,  a  gentleman  of  considerable  landed  property,  having  for  sereal 
days  taken  the  diversion  of  killing  game  on  some  muirs  belonging  to  the  Earlrf 
Breadalbane,  but  without  having  previously  asked  his  Lordship's  permission;  At 
latter  instituted  against  him  an  action  of  declarator. 

The  summons  set  forth,  that,  by  the  common  law  of  Scotland,  every  pereon  wi 
debarred  from  searching  for,  hunting,  shooting,  or  killing  game  on  the  property  o^ 
another,  without  the  leave  or  consent  of  such  proprietor ;  and  concluded,  that  t 
ought  to  be  found  and  declared,  that  the  defender  had  no  right  to  come  upon  tk 
pursuer's  grounds,  or  to  search  for  or  kill  game  thereon  without  the  pursuer's  leave 

Pleaded  for  the  defender ;  The  determination  of  this  question  is  not  left  to  g«i«il 
inquiries  into  the  common  law.  From  a  series  of  our  statutes,  the  right  of  pei9«* 
qualified  to  kill  game,  instead  of  being  limited  to  their  own  private  property,  appetii 
evidently  to  extend  over  the  whole  kingdom,  with  the  exception  of  inclosures,  m 
a  few  other  particular  places. 

Though  m  some  countries,  as  England  or  France,  game  is  inter  regalia ;  in  ScotlM 
the  animals  that  come  under  that  denomination  being  res  nuUitts,  they,  according  t« 
the  principles  of  the  Roman  law,  cedunt  occupanti.  Hence  the  right  of  killing  gwft 
prior  to  certain  statutory  restraints,  was  here  universal.  Of  those  restraints  tie 
object  was  twofold  ;  both  the  preservation  of  the  game  itself,  and  the  general  beae^ 
of  the  community. 

Prior  to  the  time  of  Robert  III.  the  exercise  of  hunting,  "  except  in  forests,  ^*^ 
or  parks,"  appears  to  have  been  perfectly  unlimited ;  Mod.  ten.  cur.  baron.  c.3i 
The  first  restriction  that  occurs,  is  one  by  stat.  lOth  of  that  Prince,  against  the  kifi^ 
of  hares  "  in  the  time  of  snow,"  under  the  penalty  of  a  fine  to  the  owner  of  thegronDfl". 
which  plainly  implies,  that  at  other  times  the  hunter  had  right  to  kill  hares,  and  ofi-  | 
doubtedly  not  less  all  the  different  sorts  of  game,  on  the  grounds  of  any  of  the  P^P^  j 

The  same  inference  is  to  be  made  from  the  next  act  of  Parliament  that  has  adiiw 
reference  to  the  point  in  question,  viz.  that  of  1474,  cap.  60.     It  prohibits  huntffl| 
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or  shooting  "  in  others  closes  or  parks."  But  if  this  only  was  unlawful,  to  hunt  or 
shoot  in  open  grounds  must  have  been  permitted  to  all  the  subjects. 

In  like  manner,  when  the  statute  of  1555,  cap.  51,  ordains,  "  that  no  person  shall 
range  other  men's  woods,  parks,  hainings  within  dikes  or  brooms,  with- [5000] -out 
license  of  the  owner  of  the  ground,'*  it  imports  a  virtual  declaration  of  the  lawfulness 
of  that  liberty  when  taken  in  places  of  a  different  description. 

The  act  1600,  cap.  23,  which  establishes  certain  regulations,  both  for  the  preserva- 
tion of  the  game,  and  for  the  advantage  of  the  people,  sets  forth  the  importance  of 
hunting,  "  as  the  only  means  to  keep  the  hail  lieges  bodies  from  becoming  altogether 
effeminate."  But  had  it  depended  on  the  caprice  of  individual  landholders,  whether 
or  not  those  means  could  be  employed,  himting  would  not  have  been  considered  as  an 
object  of  general  police  ;  much  less  one  of  so  great  consequence. 

By  the  statute  of  1621,  cap.  31,  the  possession  *'  of  a  ploughgate  of  land  in  heritage," 
is  declared  to  give  an  exclusive  title  to  hunt ;  which  however  would  have  been  mockery, 
if  the  person  so  qualified  had  been  confined  in  the  exercise  of  his  right  to  the  narrow 
limits  of  his  own  property. 

The  last  of  the  game-laws  passed  by  the  Parliament  of  Scotland,  is  the  statute 
of  1707,  cap.  13,  which  contains  this  enactment,  *'  That  no  fowler,  or  any  other  person 
whatsoever,  shall  come  within  any  heritor's  ground,  without  leave  asked  and  given 
by  the  heritor,  with  setting  dogs  and  nets,  for  killing  fowls  by  nets  "  ;  an  enactment 
which  plainly  supposes  that  in  other  cases  no  such  allowance  is  necessary,  because  in 
persons  qualified,  hunting  is  then  a  matter  of  right. 

Thus  the  idea  of  the  Scottish  legislature  is  apparent,  and  in  conformity  to  it  has 
always  been  the  general  sense  of  the  country.  Nor  can  a  single  instance  be  pointed 
out,  where  the  pursuing  or  killing  of  game,  in  open  or  uninclosed  grounds,  has  been 
found  by  any  court  of  law  to  be  a  trespass  in  qualified  persons.  In  the  case  of  Watson 
of  Saughton  contra  the  Earl  of  Errol,  No.  2,  p.  4991 ,  an  interdict  was  indeed  pronounced, 
prohibiting  the  latter  to  hunt  within  the  inclosures,  or  upon  the  ground  of  the  former, 
until  the  issue  of  the  question  ;  but  it  was  never  brought  to  a  determination.  That 
of  the  Marquis  of  Tweeddale  cantra  Dalrymple,  No.  3,  p.  4992,  was  an  action  entirely 
confined  tp  trespassing  within  inclosures,  which  shewed  the  pursuer's  sense  of  the 
right,  in  respect  of  the  grounds  that  lay  open. 

The  pursuer  therefore  had  no  more  right  to  prohibit  the  defender  from  hunting 
in  his  muirs,  than  he  would  have  had  to  forbid  the  entrance  there  of  the  officers  of  the 
law  engaged  in  the  pursuit  of  a  criminal,  or  of  the  people  of  the  neighbourhood  in  the 
act  of  destroying  a  mad  dog,  a  fox,  or  other  noxious  animals,  Colquhoun  contra 
Buchanan,  No.  5,  p.  4997. 

Answered  ;  Exclusive  possession  is  implied  in  the  very  nature  of  property.  In  all 
cases  therefore  where  no  servitude  has  been  constituted,  or  statutory  restraint  im- 
posed, and  where  the  public  safety  does  not  interfere,  a  man  has  the  same  right  to 
exclude  all  others  from  access  to  his  landed  property,  that  he  has  to  debar  them  from 
entering  into  his  house,  or  from  using  his  furniture  or  clothes. 

[5001]  Nor  because  animals  ferce  naturcB  belong  to  the  occupier,  does  it  follow,  that 
any  person  is  entitled  to  pursue  or  kill  them  on  the  grounds  of  another.  This  obvious 
distinction  is  noticed  in  the  Koman  law.  Non  est  cortsentaneum,  says  a  Boman  lawyer, 
lU  per  aliena  jyTcedia,  invitis  dominis,  aucupium  facialis ^  1.  16,  ff.  de  servitut.  praed. 
rust.  Vid.  etiam  Inst.  lib.  2,  tit.  1,  §  12 ;  1.  3,  ff.  de  acquir.  rer.  dom.  In  the  law  of 
Scotland  it  is  not  less  clear.  Lord  Stair,  speaking  of  the  killing  of  game,  adds,  "  From 
which  the  fiar  may  debar  others  indirectly,  by  hindering  them  to  come  upon  his 
ground,"  b.  2,  tit.  3,  §  76.  So  also  Craig,  lib.  2,  dieg.  8,  §  13 ;  Bankton,  b.  2,  tit.  1,  §  2 ; 
Erskine,  b.  2,  tit.  6,  §  6. 

The  first  authority  appealed  to  by  the  defender,  entitled,  "  The  manner  of  holding 
baron-courts,"  as  it  appears  from  the  observations  of  Skene,  subjoined  to  his  treatise 
deverborum  stgnificatione.is  of  very  doubtful  authenticity,  and  deserving  of  little  regard. 

With  respect  to  the  statutes  that  have  been  quoted,  the  argument  founded  on  them 
is  sufficiently  obviated  by  the  principle,  that  a  common  law-right  is  never  taken  away 
by  implication.  But  there  is  not^ere  any  thing  of  that  tendency  even  implied.  It 
is  not  unusual  to  protect  common-law  rights  by  additional  sanctions  or  penalties  ; 
of  which  the  acts  of  1474,  against  the  robbing  of  dovecotes  and  the  like ;  of  1503, 
against  slaying  salmon  in  forbidden  time ;  of  1587,  against  destroying  plough-graith 
in  time  of  tillage,  and  houghing  oxen  in  time  of  harvest ;  of  1661,  1685,  and  1686, 


612  GENERAL  ASSIGNATION  WniM 

against  the  breaking  down  of  inclosures;  and  of  1698,  and  1st  Geoi^c  I.  against  t 
destroying  of  growing  timber,  are  examples.  The  superadding  then  of  such  sanctif 
as  occur  in  the  above-mentioned  statute  of  Robert  III.  and  in  acts  1474  and  155S^ 
not  in  any  case  evidence,  that  no  right  previously  existed  at  common  law.  Of  com 
it  affords  as  Uttle  proof  of  the  want  of  a  common-law  right  in  similar  or  amJogoi 
cases. 

In  the  latest  enactment  indeed  that  was  mentioned,  that  of  1707,  a  prohibs 
without  a  penalty  occurs  as  to  a  particular  method  of  killing  game.     But  the 
of  this  law  seems  to  have  been,  to  make  a  distinction  between  that  and  the  oi 
or  fair  modes  of  fowling ;  so  that  though  a  non  r&pugnantia  merely  on  the  part  of 
owner  of  the  ground  were  to  be  held  in  regard  to  the  latter  as  a  sufficient  indicaf 
of  consent,  a  special  or  express  ''  leave  asked  and  given  "  should  be  required  tojiutill 
a  practice  so  destructive  as  the  first-mentioned  method.  i 

The  statutes  of  1600  and  of  1621  are  to  be  regarded  as  sumptuary  laws,  intenddj 
to  restrain  the  passion  for  an  expensive  amusement  among  the  lower  ranks  of  M 
people,  without  discouraging  the  exercise  of  it  in  those  of  superior  condition.  Sq 
is  there  any  inconsistency  between  the  prohibition  as  to  one  class  of  persons,  or  d^ 
permission  as  to  another,  and  at  the  same  time  leaving  it  to  the  latter  to  avail  tlieii 
selves  of  the  privilege,  by  obtaining  from  individual  proprietors,  freedom  of  aeeoi 
to  their  groimds. 

[5002]  The  decisions  quoted  on  the  other  side  are  evidently  of  little  importaim^ 
if  indeed  they  do  not  rather  support  the  plea  of  the  pursuer. 

The  Lord  Ordinary  "  assoilzied  the  defender  from  the  conclusions  of  the  libd  of 
declarator." 

The  question  was  then  brought  under  the  consideration  of  the  Court  by  a  redaiih 
ing  petition  and  answers. 

Observed  on  the  Bench  ;  The  right  contended  for  by  the  defender  is  of  a  Tay 
anomalous  description,  as  it  may  confessedly  be  annihilated  at  the  pleasure  of  tyfstf 
proprietor  who  chooses  to  interrupt  it  by  a  wall  or  fence. 

The  Lords  were  unanimous,  having  no  diflSculty  to  decern  in  the  action  of  deolaratOL 

Lord    Ordinary,   Monboddo.  —  Act.   Rolland   et   alii,  —  Alt.   Wight   tt   alii— 

Clerk,  Sinclair. 

S.  Fol  Die.  V.  3,  p.  248.    Fac.  Col  No.  140,  p.  276. 


This  cause  was  appealed  : 


The  House  of  Lords,  13th  April  1791,  "  ordered,  That  the  appeal  be  dismiased, 
and  the  interlocutors  complained  of  aflSrmed." 


No.  3.     [5005]  Tenants  of  Dalmorton  v.  Earl  Cassillis,  &c.    December  8,  1666. 

A  barony  was  disponed  with  the  mill  thereof,  and  the  multures  used  and  wont.  T^ 
multures  of  another  barony  belonging  to  the  disponer  were  found  not  to  he  dis- 
poned, though  the  tenants  had  been  in  use  of  coming  to  that  mill. 

The  lands  of  Dalmorton  being  a  part  of  the  barony  of  Cassillis,  and  iotas^ 
holden  ward  by  the  Lairds  of  Blairquhan  Kennedies,  of  the  Earl  of  Cassillis ;  m 
now  being  in  ward  through  the  minority  of  the  present  heritor,  who  had  sncceecW 
in  the  right  of  the  said  lands,  being  acquired  from  the  Laird  of  Blairquhan;  tbe 
Tenants  of  the  said  lands  pursued  a  multiplepoinding  against  the  E.  of  UasailliB'^ 
Whiteford  now  of  Blairquhan,  and  the  heritor  of  Dalmorton ;  all  pretending  ri^ 
to  the  multures  of  the  said  lands.  The  E.  of  Cassillis  alleged,  That  during  the  varf 
they  should  bring  their  corns  to  his  mill  of  the  barony  of  Cassillis,  there  being  i» 
mills  upon  the  lands  of  Dalmorton.  The  laird  of  Blairquhan  alleged.  That  Itf  *•* 
infeft  in  the  lands  of  Blairquhan  and  in  the  mill  of  Dalhovan,  upon  a  right  gnnted  \ 
by  Kennedy  of  Blairquhan  cum  (Mtrictis  multuris  et  witcUis ;  at  such  a  time  «  Bbi^  ! 
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quhan  had  right  to  Blairquhan  and  Dalhovan,  and  to  the  lands  of  Dalmorton  ;  and 
that  before  the  said  right  granted  by  Kennedy  of  Blairquhan  to  John  Whiteford  of 
Ballach,  author  to  this  Laird  of  Blairquhan,  the  Tenants  of  Dalmorton  were  in  use 
to  come  to  the  said  mill,  and  to  pay  the  like  multure  and  service  as  the  Tenants  of 
Blairquhan  did  ;  and  since  the  right,  have  been  in  use  to  come  constantly  to  the 
said  mill.  It  was  answered  for  Cassillis,  That  unless  there  were  an  express  constitu- 
tion of  thirlage,  the  said  lands  of  Dalmorton  (being  a  distinct  tenement  from  the 
lands  of  Blairquhan,  which  hold  of  the  King)  cannot  be  alleged  to  be  astricted  to 
the  said  mill  of  Blairquhan  ;  and  if  it  had  been  intended  that  the  lands  of  Dalmorton 
should  have  been  astricted,  it  would  have  been  expressed  ;  and  when  the  same  did 
belong  to  Kennedy  of  Blairquhan,  it  cannot  be  said  that  it  was  astricted  to  his  own 
mill  with  the  foresaid  servitude,  quia  res  sua  nemini  servit ;  and  he  having  disponed 
his  mill,  it  cannot  be  presumed  that  he  would  have  burdened  his  own  lands  with  a 
servitude ;  and,  though  it  were  clear  Kennedy  had  astricted  the  said  lands  of  Dal- 
morton, yet  he  could  not  constitute  a  servitude  without  the  superior's  consent  in 
his  prejudice,  when  the  lands  should  ward  in  his  hands.  It  was  replied  by  Whiteford 
of  Blairquhan,  That  the  superior  had  consented  to  the  thirlage,  in  so  far  as  John 
Gilmor  and  one  Bonar,  having  comprised  the  said  lands  of  Dalmorton  from  Kennedy 
of  Blairquhan,  and  having  assigned  their  said  comprising  to  John  Whiteford,  the 
said  Whiteford,  by  contract,  did  assign  the  same  to  Kilkerran,  with  a  reserva- 
[5006]~tion  of  the  multures  thereof  to  the  mill  of  Dalhovan ;  and  the  said  E.  had 
granted  a  charter  to  Kilkerran  upon  the  foresaid  right. 

The  Lords  thought.  That  these  words  cum  multuris  usitatisy  do  relate  only  to  the 
quantity  of  the  multures  as  to  such  lands  as  can  be  shown  to  be  astricted  ;  but,  before 
answer  to  the  debate  upon  the  said  charter  and  reservation,  they  ordained  the  charter 
and  contract  containing  the  reservation  to  be  produced,  that  they  might  consider, 
whether  it  be  in  the  charter,  and  how  it  is  conceived  ;  and  what  it  should  operate 
if  it  were  only  in  the  contract. 

The  Lords  inclined  to  think  that  a  clear  reservation,  though  there  were  not  a 
preceding  thirlage,  should  import  a  constitution,  as  to  those  who  accept  or  consent 
to  such  a  reservation.    See  Thirlage. 

Fol.  Die.  V.  1,  p.  340.    Dirleton,  No.  58,  p.  24. 


No.  13.  [5018]  MocHRiE  V,  Lin.    January  6, 1736. 

An  assignation  mortis  causa,  executed  in  liege  jxmstie,  containing  an  exact  list 
of  all  the  moveable  bonds  and  bills,  with  a  general  clause  adjected  of  *'  goods  and 
gear,  debts  and  sums  of  money,  gold,  silver,  coined  and  uncoined,  and  others  what- 
soever," was  not  found  to  comprehend  an  heritable  bond  due  to  the  defunct,  but  the 
same  was  found  to  belong  to  the  heir.    See  Appendix.  Fd.  Die.  v.  1,  p.  340. 


No.  15.  [5019]  David  Ross,  Manager  of  the  Theatre  Royal,  Edinburgh,  Pursuer 
V.  Elizabeth  Ross,  Spouse  to  Hugh  Ross,  Merchant  in  London,  Defender. 
March  2, 1770. 

A  general  clause  of  "  goods,  gear,  debts,  &c.,  and  all  other  efiects  of  what  nature 
or  kind  soever,"  in  a  disposition,  held  insufficient  to  convey  heritable  bonds  and 
adjudications. 

David  and  Elizabeth  Ross  were  the  only  children  of  Alexander  Ross,  solicitor  in 
London,  who,  in  the  year  1748,  executed  a  holograph  settlement  of  his  estate ;  by 
which,  disinheriting  his  only  son  David,  he,  by  a  deed  containing  a  procuratory  of 
resignation,  settled  his  landed  estate  upon  his  daughter  Elizabeth.  This  deed  con- 
tained the  following  clauses  :  "  I  hereby  also  assign  and  dispone  to  and  in  favour  of 
my  said  daughter,  &c.,  all  my  goods,  gear,  debts,  sums  of  money,  corns,  cattle,  insight 
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plenishing,  and  all  other  effects  which  shall  belong  to  me  at  the  time  of  my  decea^ 
of  what  nature  or  kind  soever  they  are,  dispensing  with  the  generality  thereof, 
admitting  the  same  to  be  as  effectual  as  every  particular  herein  were  enumenii 
and  described  ;  whereanent,  and  with  all  objections  that  may  be  moved  in  the 
trary,  I  hereby  dispense  for  ever,  &c." 

The  settlement  farther  contained  the  following  clauses  :  "  And  I  hereby  as 
transmit,  and  make  over  to  myself  and  to  the  said  Elizabeth  Ross,  my  daughter, 
her  foresaids,  &c.,  all  and  singular  charters,  dispositions,  retours,  precepts,  and  inatr* 
ments  of  sasine,  procuratories,  and  instruments  of  resignation,  and  all  other  vii&% 
rights,  titles,  and  securities  whatsoever,  made  and  granted  to  me,  &c.,  of  or  conceifci 
ing  the  lands  and  others  foresaid,  and  of  and  concerning  my  goods,  gear,  and  debia^ 
and  other  moveables  aforesaid,  whole  tenor,  contents,  and  effect  thereof,  with  al 
that  has  followed  or  may  follow  thereupon." 

Alexander  Ross  died  in  1753  ;  and  at  the  time  of  his  death,  besides  a  laoM 
property,  was  possessed  of  two  heritable  bonds  and  of  several  adjudicationa,  tkt^ 
legals  of  which  were  expired  ;  and  upon  one  of  which  possession  had  been  obtaiiicd. 

As  the  conveyance  in  favour  of  Elizabeth  Ross  was  in  general  terms,  she,  in  175^ 
brought  an  action  against  her  brother,  that  he  should  make  up  titles  to  the  hcritalik 
debts  which  had  belonged  to  the  defunct,  and  convey  the  same  to  her.     She  accord-.' 
ingly  obtained  decreet  to  that  effect ;  and  thereafter  obtained  a  decreet  of  adjudica* 
tion  in  implement  of  the  above  disposition. 

David  Ross,  upon  his  coming  to  this  country,  made  inquiry  into  his  father's 
settlements ;  and  having  expede  a  general  service  as  his  heir,  brought  a  reduetios 
against  Elizabeth  his  sister  and  her  husband  of  the  settlement  1748,  and  of  the  dec«* 
of  constitution  and  adjudication  in  implement  thereof,  upon  the  ground,  that  as  tk 
deed  did  not  specify  the  heritable  debts  secured  by  adjudication  or  otherwise, » 
the  general  words  therein,  conveying  goods  and  effects,  could  not  extend  to  or  com- 
prehend those  heritable  debts,  which  must  therefore  belong  to  the  heir. 

[5020]  The  Lord  Ordinary,  on  the  23d  December  1769,  pronounced  the  foIloviBg 
interlocutor :  "  Having  considered  the  disposition  and  procuratory  of  resignatka 
executed  by  the  deceased  Alexander  Ross,  father  to  the  pursuer  and  defender,  ol 
2d  May  1748,  in  favour  of  the  defender,  Finds  that  nothing  is  thereby  conveyed  to 
her  except  the  lands  of  Little  Daan  and  Mayblairie,  and  the  moveable  goods  whick 
belonged  to  the  said  Alexander  Ross  ;  and  that  there  are  no  general  clauses  in  said 
deed  sufficient  for  conveying,  in  favour  of  said  defender,  any  other  heritable  subjectt 
which  belonged  to  him  ;  and  therefore  sustains  the  reasons  of  reduction  of  the  decrwt 
of  constitution,  and  of  the  decreet  of  adjudication,  obtained  at  the  instance  of  tke 
defender  against  the  pursuer  in  implement  of  the  said  deed,  so  far  as  it  adjudges  tjie 
adjudications  and  heritable  bonds  which  belonged  to  the  said  Alexander  Rose  ;  aci 
reduces  the  same  accordingly." 

In  a  reclaiming  petition,  Elizabeth  Ross  pleaded, 

Heritable  subjects,  as  well  as  moveables,  were  capable  of  being  conveyed  by  i 
general  disposition  ;  and  the  words  made  use  of  in  this  deed,  and  the  arrangeawDt 
in  which  they  were  placed,  were  sufficient  to  convey  the  heritable  subjects  in  questiofi, 
alongst  with  the  rest  of  the  estate.  The  only  subject  specified  in  the  deed  was  bent- 
able,  viz.  the  lands  of  Little  Daan  and  Mayblairie.  This  was  the  leading  subject; 
and  then  came  a  general  clause  of  "  all  goods,  gear,  debts,  and  sums  of  money."  Hw 
the  deed  even  stopped  here,  it  might,  on  good  grounds,  have  been  argued,  that  kent- 
able  debts  were  understood  to  be  comprehended  under  the  words  "  debts  and  suias 
of  money  "  ;  for  as  a  land  estate  had  been  conveyed,  it  could  not  be  alleged  that 
moveables  only  were  in  the  testator's  contemplation. 

But  the  deed  did  not  stop  here,  but  added,  "  All  other  effects  which  shall  belocg 
to  me  at  the  time  of  my  decease,  of  what  nature  or  kind  soever."  These  words  appW 
to  all  that  went  before,  to  goods,  debts,  sums  of  money,  and  all  other  effects ;  ^^ 
must  therefore  mean  both  those  that  were  heritable  and  those  that  were  movesik. 
The  testator  specified  no  particular,  but  used  the  most  general  and  comprebenavr 
words  that  could  be  devised  ;  and  as.  in  all  questions  concerning  the  legal  import  d 
such  general  words,  the  rule  of  decision  must  be  the  intention  of  the  maker  of  wf 
deed  ;  so,  in  the  present  instance,  it  was  clear  that  the  testator  meant  the  deed  sboDid 
comprehend  debts  ;  and  of  course,  by  the  addition  thereto,  debts  of  every  kind  were 
included. 
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A  farther  argument  was  held  upon  the  clause  of  the  deed  assigning  the  writs  and 
evidents ;  as,  besides  those  relating  to  the  landed  estate,  it  comprehended  all  other 
"writings,  &c.,  of  or  concerning  the  lands  and  others  foresaid. 

The  pursuer  answered,  That  Alexander  Ross's  disposition  in  1748  fell  to  be  con- 
sidered as  comprehending  two  separate  and  distinct  deeds  ;  by  the  first  he  conveyed 
his  lands,  and  these  only  ;  and  by  the  second,  his  goods,  gear,  and  all  other  efiects  ; 
which  could  only  comprehend  his  moveable  estate.  The  words  of  the  deed  could 
admit  of  no  other  construction.  Nothing  heritable  be-[5021]'Sides  the  lands  was 
intended  in  the  first  clause  ;  and  it  was  impossible  in  the  other  to  discover  a  single 
expression  that  could,  in  fair  construction,  imply  an  heritable  subject  the  most  trifling, 
far  less  a  variety  of  heritable  bonds  and  adjudications,  with  expired  legals.  The 
leading  words  in  the  clause,  goods,  gear,  &c.,  could  import  nothing  more  than  move> 
ables  ;  and  although  it  contained  the  general  phrase,  ^'  all  other  efiects,"  yet  as  that 
phrase  was  subjoined  to  a  variety  of  particulars,  all  respecting  executry,  it  was  im- 
possible to  construe  that  general  expression  as  meant  to  comprehend  subjects  of  a 
different  and  more  important  nature. 

The  clause  assigning  the  writs  and  evidents  confirmed  this  construction.  It  also 
consisted  of  two  similar  branches  ;  the  first  respecting  the  land  ;  the  second  in  the 
following  words  :  "  And  of  and  concerning  my  goods,  gear,  debts,  and  other  move- 
ables aforesaid  "  ;  thereby  explicitly  referring  to  the  disposition  to  the  n^oveables, 
and  pointing  out  the  testator's  understanding  of  the  general  phrase  "  effects  "  in  the 
disposition. 

It  was  an  estabUshed  principal  of  law,  that,  in  the  construction  of  such  general 
words,  whether  in  assignations  or  discharges,  they  never  were  extended  to  particulars 
of  a  distinct  species  from  those  occurring  in  the  same  clause  ;  and  in  support  of  this 
proposition,  and  of  the  argument  applicable  to  the  precise  nature  of  the  question, 
the  following  authorities  were  referred  to  ;  Stair,  b.  1,  tit.  18,  §  2,  b.  4,  t.  40,  §  34. 
Erskine,  b.  3,  t.  4,  §  9.  Bankton,  b.  1,  t.  24,  §  2.  Durie,  1636,  Lawson  contra  Ard- 
kinlas.  No  2,*  p.  5023.  19th  November  1680,  Dalgarno,  No.  10,  p.  6030.  Fountain- 
hall,  29th  June  1705,  Talbot  contra  Guidet,  No.  6,  p.  5027.  1736,  Mochrie  contra 
Lind,  No.  13,  p.  5018.  19th  February  1745,  Kerr  contra  Young,  No.  29,  p.  2274. 
Fac.  Col.  26th  January  1770,  the  Heirs  contra  the  Trustees  of  Dr.  Brown,  voce  Herit- 
able AND  Moveable. 

In  giving  judgment,  their  Lordships  admitted  that  it  appeared  to  have  been  the 
intention  of  the  testator  to  disinherit  the  heir  ;  but  as  exhaeredation  was  not  a  nomen 
juris  in  the  law  of  Scotland,  it  could  only  be  effected  by  a  proper  conveyance  of  the 
subject  to  another.  This  had  not  been  done  ;  the  words  were  insufficient  to  convey 
the  heritable  debts  ;  qitod  potuit  non  fecit ;  so  that  the  intention  could  not  be  regarded. 
It  was  also  observed,  that  it  was  a  general  rule  in  law,  that  when  a  man  in  a  discharge 
or  disposition  conveyed  particulars,  and  subjoined  a  general  clause,  such  clause  im- 
ported only  subjects  of  the  same  nature  with  those  specially  mentioned.  In  this 
case,  the  particulars  specially  conveyed  were  moveables  ;  and  hence  the  subjoined 
words  "  all  other  effects,"  &c.,  could  include  subjects  only  of  the  same  kind. 

The  cause  was  brought  twice  before  the  Court  upon  petition  and  answers ;  but 
the  Lord  Ordinary's  interlocutor  was  unanimously  adhered  to. 

For  David  Ross,  Lockhart,  Sinclair. — For  Elizabeth  Eces,  Rae,  J.  Swinton,  Jun. 
Lord  Ordinary,  Kennet. — Clerk,  Ross. 

fi.  //.  Fol  Die,  V.  3,  p.  250.    Fac,  Col  No.  28,  p.  71.      . 

No.  33.     [5052]  John  Monro,  Chirurgion  in  Edinburgh  r.  Major  George  Monro 
of  Auchinbowic.     December  16,  1712. 

A  father  executed  a  bond  of  provision  in  favour  of  a  younger  son,  which  he  kept  in 
his  own  custody.  This  bond  was  found  not  to  be  comprehended  in  a  discharge 
of  all  clags,  claims,  &c.,  granted  by  the  son  to  the  father. 

The  deceased  Sir  Alexander  Monro  of  Bearcrofts  having  in  anno  1699,  assigned 
his  share  in  the  African  Company  to  his  second  son  John  Monro,  without  prejudice 
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to  his  portion  ;  and  in  the  year  1703,  disponed  his  whole  moveable  sums,  goods 
gear  to  his  daughter  Jean,  who,  as  executrix  to  her  father,  confirmed  the  Ail 
money  in  his  testament,  and  assigned  the  same  to  Major  Monro  her  eldest  broi 
who  uplifted  it ;    John  Monro  pursued  repetition  against  the  Major,  by  Tirtue 
the  assignation  from  Sir  Alexander  their  father. 

Alleged  for  the  defender  ;  The  assignation  to  the  pursuer,  cannot  carry  ngb 
the  Afncan  money,  because,  Imo,  The  same  was  never  delivered  by  the  faAo 
him.  And  though  bonds  of  provision  by  parents  in  favours  of  children  in  jtmi 
require  no  delivery  ;  yet  bonds  in  favours  of  children  forisfamiliated,  and  otherti] 
sufficiently  provided,  as  the  pursuer  was,  are  not  effectual  till  they  be  deHveifi 
2do,  Esto  the  assignation  had  been  valid,  yet  it  was  taken  away  by  a  postenOT  '* 
charge  granted  by  John  to  Sir  Alexander  his  father,  of  all  actions,  causes  of  ad 
suits,  bills,  bonds,  judgments,  challenges,  and  demands  whatsoever,  which  Jdm 
or  might  have  against  Sir  Alexander  upon  whatsoever  accoimt  preceding  iht 
thereof;  thus  it  was  determined  in  a  parallel  case,  29  th  Jime  1680,  Young 
Paip,  voce  Presumption.  3tio,  The  assignation  was  revoked  at  least  by  the  [ 
disposition  in  favours  of  Jean,  conform  to  the  decision  Hall  v,  Gordon,  17th  Febi 
1708,  voce  Presumption  ;  especially  considering,  that  Sir  Alexander  not  only 
not  deliver  the  assignation  of  the  African  money  to  John,  but  delivered  it  to  ' 
with  the  universal  disposition ;  which  clears,  that  the  African  money  was  under 
to  have  been  a  part  of  the  subject  of  the  general  conveyance,  and  not  designed  to 
effectual  to  John.  4to,  The  assignation  is  taken  away  by  a  discharge  granted 
the  pursuer  to  the  defender,  upon  a  decreet-arbitral  determining  differences  b 
them,  wherein  the  pursuer  discharged  all  clags  and  claims  he  had  against  the 
for  himself,  and  as  representing  his  father ;  which  is  a  renunciation  of  any  lal 
claim  against  the  inheritance  to  which  the  Major  had  right. 

Replied  for  the  pursuer  ;    Imo,  All  writs  granted  by  parents  to  children  wl 
in  famUia  or  forisfamiliated,  require  no  delivery,  Stair,  b.  1,  t.  7,  §  14.    2do,]i 
absurd  to  pretend,  that  the  discharge  granted  to  Sir  Alexander  could  take  avaytl 
assignation  ;  it  being  the  nature  of  a  discharge  to  extinguish,  and  not  to  convef d 
right.     Besides,  there  was  no  action  competent  against  Sir  Alexander  or  his  la^ 
upon  the  assignation  ;  and  the  discharge  doth  only  discharge  all  actions  and  law-edl 
competent  to  his  son  against  him  before  the  date  of  the  discharge,  which  conld  m, 
take  away  his  father's  good-will.     The  cited  de-[5053]-cision  where  a  settkma^ 
in  a  contract  of  marriage  was  presumed  to  be  in  satisfaction  of  a  prior  bond,  ^ 
debitor  non  prcesumitur  donarey  doth  not  concern  the  present  case,  where  there  wa«« 
posterior  payment  made  to  John,  which  could  be  reckoned  in  place  of  the  assignatkftj 
3tio,  The  assignation  could  not  be  taken  away  by  the  general  disposition ;  fm 
specialia  derogant  generalibtcs,  whether  the  special  right  be  prior  or  posterioi  to  tk^ 
general,  L.  4,  §  3,  L.  99,  §  tdt.  ff.  de  Leg.  3, 1. 15,  ff.  de  Peculio ;  L.  1,  Pr.  ff,  de  Auto  AffoL 
Leg,  Inst.  §  1,  de  Codicil,  fin.  Comment,  ibid.  29th  January  1679,  Aikman  cwW 
Boyd's  Heirs,  voce  Presumption.    The  practicque  betwixt  Mr.  Hall  and  the  Uif 
Gordon  doth  not  meet ;  for  there  Cesnock  had  expressly  revoked  the  right  in  fia^BBl 
of  the  Lady  Gordon  ;  but  here  the  question  is.  Whether  Sir  Alexander  Monio  hi4 
revoked  this  assignation.     Had  the  general  disposition  carried  the  African  moflfji 
Jean's  right  to  it  would  have  been  as  good  without  this  paper,  as  with  it ;  con«" 
quently  it  was  not  delivered  to  her  as  an  instruction  of  her  right.     Nor  conM  tk 
delivery  of  the  assignation  to  Jean  be  an  extinction  of  John's  right ;   on  the  coiitiiiy» 
it  made  it  as  effectual  as  if  it  had  be?n  delivered  to  John  himself,  since  it  went  thei^ 
out  of  the  granter's  hands.     Nay,  Jean,  who  was  the  father's  trustee,  and  presnw 
to  understand  his  intentions  best,  delivered  the  assignation  to  John  as  ms  pnfj 
evident  after  the  father's  death.     4to,  The  discharge  upon  the  decreet-arbitral  cow 
go  no  further  than  the  submission,  which  was  only  in  relation  to  depending  proccsae; 
and  the  pursuer  had  then  no  clag  nor  claim  against  the  Major  in  relation  to  the  Airitstf 
money,  the  present  claim  having  arisen  from  his  subsequent  deed  of  upliftiiig  twt 
money.     Nor  could  either  party  have  in  their  view  at  that  time  when  the  difichaifj 
was  granted,  that  any  difference  would  emerge  concerning  such  a  fund,  which  m  m 
human  appearance  was  then  desperate. 

The  Lords  found,  the  assignation  in  favours  of  John  is  a  valid  assignation  vitW 
delivery,  being  betwixt  father  and  son.  And  found  the  general  disposition  bySj 
Alexander  Monro  to  Jean  his  daughter  of  his  heritable  and  moveable  estate,  vHi 
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the  delivery  to  her  of  the  assignation  in  favours  of  John  of  his  interest  in  the  African 
Company,  is  not  a  revocation  of  that  assignation  in  favours  of  John.  And  found, 
that  the  discharge  granted  by  John  to  the  father,  doth  not  extend  to  the  money 
in  the  African  Company.  And  also  found,  that  the  discharge  following  upon  the 
decreet  arbitral  granted  by  John  to  the  Major,  doth  not  exclude  this  claim. 

Fd.  Die,  V.  1,  p.  345.    Forbes,  p.  644. 


No.  ?•  [5131]  Steel  v.  His  Parishioners.    January  31,  1712. 

Found  that  it  is  in  the  minister's  option,  either  to  take  £20  for  his  grass,  or 
require  land  to  be  allocated  to  him  for  that  use  ;  but  the  presbytery  must  not 
pitch  on  land  which  was  in  use  to  be  tilled ;  and  the  heritors  on  the  other  hand 
must  not  in  cdmulatianem  till  that  which  was  in  use  to  be  lee. 

Mr.  William  Steel,  minister  at  Lochmaben,  wanting  a  manse,  he  applied  to  the 
presbytery,  in  terms  of  the  acts  of  Parliament,  to  make  a  visitation,  in  order  to  provide 
him ;  and  the  same  being  edictally  intimated  from  the  pulpit,  a  committee  of  the 
ministers  of  that  presbytery  met  at  the  church,  but  the  heritors  did  not  compear  ; 
however,  they  proceeded,  and  examined  tradesmen  what  the  building  a  manse  in 
that  part  of  the  country  might  cost ;  and  on  their  report  gave  forth  their  decreet ; 
which  being  suspended,  these  points  came  to  be  determined,  Imo,  That  by  the  21st 
act  1663,  anent  building  manses,  the  ministers  and  tradesmen  may  proceed,  though 
the  heritors  be  absent  or  withdraw,  being  cited,  the  ministers  having  no  other  form 
or  compulsitor  to  bring  them,  but  an  intimation  from  the  pulpit  on  the  Lord's  day 
preceding  ;  but  the  tradesmen  being  parishioners  will  not  supply  that  clause  of  the 
act,  requiring  two  or  three  of  the  most  discreet  men  of  the  parish  to  be  present  also, 
to  assist  and  judge. on  the  tradesmen's  opinion  ;  who  must  be  over  and  above  the 
workmen,  who  would  be  very  unfit  to  restrict  or  limit  their  own  work,  2do,  The  Lords 
found  the  ministers  were  by  our  law  empowered  to  proceed  to  liquidate  the  value 
and  price  of  the  manse,  not  exceeding  £1000  Scots,  and  likewise  to  chuse  the  most 
convenient  place  for  its  situation  near  the  church,  with  a  suitable  glebe,  and  grass 
or  forage  for  his  horse  and  cows  ;  and  also  to  cast  and  proportion  the  sum  liquidated 
upon  the  heritors,  and  to  name  a  factor  and  collector  for  uplifting  and  depursing  it. 
3tio,  Found  the  rule  of  the  cast  must  be,  not  the  real  rent  (which  would  put  ministers 
to  a  long  probation,  and  occasion  many  great  debates),  but  the  valued  rent  extracted 
out  of  the  cess-books.  4to,  Found,  though  some  of  the  heritors  were  dead,  as  the 
Duke  of  Queensberry,  &c.,  others  had  the  privilege  as  members  of  Parliament,  yet 
this  would  not  sist  process  as  to  others.  5to,  As  to  bygones  since  his  admission,  and 
till  his  manse  be  built,  he  has  a  good  claim  for  as  much  as  he  has  paid  of  house-rent ; 
yet  it  cannot  come  in  here  in  this  designation,  but  he  must  raise  a  process  against  his 
heritors  for  the  same.  6to,  It  is  in  the  minister's  option,  either  to  take  £20  for  his 
grass,  or  to  seek  land  to  be  allocated  to  him  for  that  use.  But  the  presbytery  must  not 
pitch  upon  arable  land  that  has  been  in  use  to  be  tilled,  see  7th  act  1606  ;  but  so  that 
heritors  must  not  in  CBmulationem  till  up  what  was  in  use  to  be  lee  ;  else  they  might 
leave  nothing  to  be  designed  for  the  ministers  but  moss,  muir,  hills,  or  rocky  ground, 
to  the  minister's  prejudice,  and  defrauding  the  good  design  of  the  law  ;  for  such  an 
interpretation  were  to  lie  at  the  catch  et  verba  legum  captare, 

Fol.  Die,  V.  1,  p.  350.    FountainhaU,  v.  2,  p.  713. 
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No.  33.    [5151]  Lord  Reay  v.  The  Reverend  Mr.  Alexander  Faz-coseb.        | 

November  14,  1781. 

A  minister  was  found  to  have  no  right  to  the  sea-ware  on  the  shore  of  11 
glebe,  for  the  purpose  of  making  kelp  ;  that  right  remaining  annexed  to  the  In 
out  of  which  the  glebe  had  been  designed.  In  this  case  the  proprietor  of  f^ 
barony  did  not  contend  for  depriving  the  minister  of  the  use  of  the  sea-^nri 

[       for  manuring  his  glebe. 

Lord  Reay  insisted  to  have  it  found  and  declared,  That  Mr.  Falconer,  as  ministe 
of  Edrachilles,  had  no  right  to  the  sea-ware  upon  the  shore  of  his  glebe,  except  fcvth 
purpose  of  manuring  his  land  and  feeding  his  cattle  ;  but  that  the  sole  and  exchs* 
privilege  of  manufacturing  said  sea-ware  into  kelp  belonging  to  his  Lordship,  in  viiti 
of  ancient  infeftments. 

Pleaded  for  the  pursuer ;  The  parish  of  Edrachilles  is  part  of  the  Reay  estate 
and,  about  fifty  years  ago,  when  it  was  disjoined  from  the  parish  of  Durness^  hd 
Reay  agreed  that  a  very  extensive  tract  of  land  should  be  designed  and  allocatd 
as  a  glebe  for  the  minister.  But  in  this  designation,  although  the  boundaiiesiil 
distinctly  marked,  there  is  no  mention  of  shores,  nor  any  clause  upon  which  a  n^ 
to  sea-ware,  as  part  and  pertinent,  can  be  founded.  The  original  right  therekii 
of  the  family  of  Reay  still  continues,  and  must  be  sufficient  to  exclude  any  right  ooo* 
petent  to  the  minister  in  virtue  of  the  designation  above-mentioned. 

The  view  of  the  Legislature  in  making  this  provision  for  the  clergy,  evidentlj  wn 
that  such  of  them  as  were  situated  in  the  country  might  have  conveniencies  abod 
them,  which  perhaps  no  addition  of  stipend  could  otherwise  supply.  This  is  tlii 
idea  which  runs  through  most  of  the  statutes  relative  to  glebes,  as  appears  both  fxm 
the  situation  and  extent  thereby  prescribed  ;  vide  acts  1563,  [5152]  c  72  ;  1572,  ctfj 
and  1606,  c.  7.  But  to  suppose  that,  under  that  denomination,  any  right  to  sea-vifCk 
for  the  purpose  of  manufacturing  it  into  kelp,  can  be  comprehended,  is  equally  iDCCft* 
sistent  with  the  design  of  the  provision,  and  with  the  dignity  of  the  clerical  charad& 

The  pursuer,  however,  though  he  doubts  the  minister's  right  to  it,  does  not  men 
to  deprive  him  of  the  privilege  of  using  the  sea- ware  in  the  way  of  manure  and  pastwe* 
In  the  exercise  of  that  privilege  Mr.  Falconer  has  always  been  freely  indul^  ft 
is  by  no  means  incompatible  with  the  right  now  contended  for,  and  is  not  struck  tX 
by  the  present  action. 

Answered  ;  Whenever  lands  are  legally  designed  as  a  glebe  for  the  parish  miiffltw 
the  former  heritor  is  completely  divested  of  them.  The  property  from  that  momeal 
belongs  to  the  church,  and  the  superiority  goes  to  the  Crovm,  which  accordingly  hit 
right  to  the  Hferent  escheat  of  the  incumbent  lying  year  and  day  at  the  horn ;  art 
1572,  c.  49.  The  designation  therefore  of  a  glebe  is  equivalent  to  an  infeftmefll; 
and  is  equally  capable  of  carrying  whatever  is  possessed,  as  part  and  pertinent  rf 
the  lands. 

Neither  is  this  general  right  at  all  limited  by  the  terms  of  the  designation  in  qnesticiu 
It  is  conceived  in  the  usual  form,  and  conveys  to  the  minister  of  Edrachilles  « foB 
and  ample  a  right  as  any  minister  in  Scotland  has  to  the  glebe  which  he  pofflcssei 
He  is  therefore  entitled  to  the  sea-ware  upon  his  own  shore  as  part  and  pertineiit; 
and  is  not  restrained  by  the  nature  of  his  right  from  the  free  use  of  this,  more  thtf 
of  any  other  part  of  his  benefice. 

Observed  on  the  Bench  ;  The  designation  of  a  glebe  is  like  a  bounding  clun». 
Here  the  designation  makes  no  mention  of  shores ;  and  the  minister  is  circumscnbed 
by  the  terms  of  his  own  right. 

The  Court,  therefore,  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  wio  hi 
"  decerned  in  terms  of  the  declarator." 

Lord  Ordinary,  Hailes. — Act.  Honyman. — Alt.  Robertson. — Clerk,  Homk. 

Law.  FoL  Die.  v.  3,  p.  251.     Fac.  CcI.  No.  2,  p.  t 
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No.  34.  Anderson  and  Others,  Petitioners.     November  22,  1791. 

A  minister  is  entitled  to  have  half  an  acre  of  ground  for  the  stance  of  his  house, 
stable,  bam,  byxe,  and  garden,  and  what  he  wants  of  that  quantity  may  be  designed 
to  him  by  the  presb3rtery,  out  of  any  lands  contiguous  to  his  manse ;  whether  church- 
lands  or  others ;  the  proprietor  of  such  lands  having  his  relief  against  the  whole 
heritors  of  the  parish.     See  Appendix.  Fd,  Die,  v.  3,  p.  253. 


No.  6.     [14]  Minister  of  Newton  and  Presbytery  of  Dalkeith  v.  The  Heritors 

of  Newton.    June  3,  1807. 

Right  of  a  minister  to  work  the  coal  in  a  glebe. 

Under  the  glebe  belonging  to  the  minister  of  the  parish  of  Newton,  lies  a  bed 
of  coal,  which  the  minister  proposed  to  let,  at  the  sight  of  the  presbytery  of  Dalkeith, 
for  the  benefit  of  himself  and  his  successors.  Doubts  having  occurred  as  to  the 
legality  of  this  measure,  the  question  was  brought  into  Court  by  a  bill  of  suspension 
at  the  instance  of  the  heritors,  and  by  a  declarator  on  the  part  of  the  minister  and 
presbytery. 

The  Lord  Ordinary  ordered  informations. 

The  minister  and  presbytery 

Pleaded :  Previous  to  the  Reformation,  the  property  of  glebes  was  vested  in 
the  ecclesiastics  absolutely,  and  was  in  every  respect  at  their  disposal.  After  the 
Reformation,  it  continued  on  the  same  footing  ;  and  it  became  necessary,  by  various 
statutes,  passed  at  different  times,  to  prevent  the  incumbent  from  acting  as  unlimited 
proprietor,  and  rendering  it  useless  to  his  successors.  Thus  they  are  prevented  from 
feuing,  or  setting  long  tacks,  1563,  c.  72 ;  from  selling  or  annalzieing  them,  1572, 
c.  48 ;  Stair,  b.  2,  t.  3,  §  40 ;  Ersk.  b.  2,  t.  10,  §  61.  Glebes  are  held  of  the  King 
as  the  superior.  Stair,  b.  2,  t.  3,  §  40  ;  Bankton,  b.  2,  t.  8,  §  127  ;  Forbes  on  Tithes, 
p.  217.  The  power  of  a  minister  over  his  glebe,  is  necessarily  limited,  so  as  to  prevent 
him  from  domg  any  thing  which  may  injure  his  successors ;  but  he  may  lawfully 
do  any  thing  which  may  benefit  them,  if  it  do  not  injure  any  third  party.  The 
heritors  can  qualify  no  injury  whatever,  but,  on  the  contrary,  the  benefit  will  be 
such  as  to  free  them  from  future  claims  of  augmentation ;  and  it  is  derived  from 
a  substance  at  present  useless,  and  which  is  to  be  obtained  without  deterioration 
of  the  glebe.  Thus,  it  was  found,  that  a  minister  might  dig  peats  in  his  glebe  for 
the  use  of  his  family ;  Mercer  v.  Minister  of  Lethendy,  22d  [15]  January  1789 
(not  reported),  and  marl  for  the  improvement  of  his  glebe,  Minister  of  Madderty 
V.  Heritors,  14th  November  1794,  No.  35,  p.  5153,*  which  are  the  acts  of  a  proprietor 
using,  to  a  reasonable  extent,  not  the  fruits  alone,  but  the  substance  of  the  subject 
possessed  by  him.  In  Hepburn  v.  Heritors  of  Humbie,  6th  February  1791  (not 
reported)  and  Logan  v.  Reid,  16th  May  1799,  No.  1,  Appendix,  Part  I.  h.  L,  a  minister's 
right  to  cut  the  trees  on  the  glebe  was  recognised. 

Answered  :  The  object  of  the  Legislature,  in  giving  each  minister  a  glebe,  was 
not  so  much  to  increase  the  annual  value  of  the  benefice,  as  to  enable  them  to  provide 
their  families  with  as  much  of  the  chief  necessaries  of  life  as  may  be  obtained  by  the 
cultivation  of  a  small  spot  of  ground  adjacent  to  their  dwelling-houses.  The  size 
of  the  glebe,  is,  in  all  circumstances,  the  same  ;  it  is  in  the  immediate  vicinity  of  the 
manse  ;  it  is  never  commuted  in  money ;  it  cannot  be  let  in  feu  or  long  tacks,  nor 
sold,  nor  rendered  unfit  for  agricultural  purposes,  for  which  it  was  originally  designed, 
however  much  such  acts  might  be  a  source  of  profit  to  himself  and  his  successors. 
The  right  which  a  minister  acquires  to  his  glebe,  by  the  designation  of  the  presbytery, 
is  merely  a  right  to  the  natural  productions  of  the  soil :  He  is  in  the  situation  of 
a  liferenter  or  administrator  ;   Stair,  b.  2,  t.  3,  §  37.     A  minister  was  therefore  not 

*  See  note  under  No.  1,  in  which  for  "  Mercer  v.  Minister  of  Lethindy,"  read 
"  Minister  of  Madderty  v.  the  Heritors." 
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permitted  to  feu  one  of  two  glebes  he  had  ;  Minister  of  Little  Dunkeld  v.  Heotai 
14th  May  1791,  No.  36,  p.  5153  ;  nor  allowed  to  manufacture  kelp.  Lord  Reayi 
Falconer,  14th  November  1781,  No.  33,  p.  5151  ;  nor  to  dig  marl  for  sale,  Mbtfl 
of  Madderty  v.  Heritors,  14th  November  1794,  No.  35,  p.  5153.*  Neither  can  fael 
allowed  to  work  coal  or  other  minerals  himself,  nor  to  let  it  to  others  for  that  pnrp^ 
"  The  Lords  (3rd  June  1807),  in  the  suspension,  repel  the  reasons  of  suspeoski 
and  in  the  declarator,  find.  That  the  minister  has  right  to  work  the  coal  in  qnestii 
below  his  glebe,  at  the  sight,  and  under  the  direction  of  the  heritors  and  the  pie^ 
tery  ;  and  that  the  value  and  proceeds  of  the  coal  are  also  to  be  under  their  contiai 
and  management,  for  behoof  of  the  minister  and  his  successors ;  and  decern  a 
declare  in  terms  of  the  other  declaratory  conclusions  of  the  pursuer's  libel,  and  ren 
to  the  Lord  Ordinary  to  hear  parties  as  to  the  mode  of  working  the  coal,  to  adjai 
and  fix  the  same,  and  to  do  and  determine  in  the  cause  further  for  carrying  this  jn^ 
ment  into  effect,  as  to  him  shall  seem  just."  I 

Lord  Ordinary,  Bannatyne. — For  Minister,  Boswell. — Agent,  Fra.  Brodie,  W5.— I 
Alt.  MoNYPENNY. — Agent,  John  Smith,  jun.,  W.S. — Clerk,  Walkeb.  I 

F.  Fac,  Cd.  No.  281,  p.  6^ 


No.  8.  [5204]  L-  Carnousie  v.  L.  Meldrum.    July  22, 1630. 

Found,  that  the  heir  should  have  his  relief  from  the  executor,  of  all  moveable  boink 
and  the  executor  should  be  relieved  by  the  heir  of  all  such  as  are  heritable. 

In  a  pursuit  made  by  the  bairns  of  the  L.  Meldrum,  executors  confirmed  to  hfr, 
against  the  executors  of  her  umquhile  husband,  and  the  intromitters  with  bis  goods 
and  gear,  for  payment  of  that  part  of  their  mother's  goods  confirmed,  which  beloofed 
to  her,  and  consequently  to  them,  as  her  executors,  and  wherein  her  husband  wtm 
have  been  debtor  to  them,  they  being  her  bairns  of  an  anterior  marriage, — ^the  Loids 
found,  that  albeit  there  were  executors  confirmed  to  the  umquhile  husl3and,yettlat 
thereby  the  pursuers  were  not  excluded,  but  that  they  might  also  pursue  the  intro- 
mitters with  the  goods,  to  make  their  part  thereof  due  to  them  in  law  furthcoiniB«; 
for  this  is  not,  as  when  the  creditor  pursues  a  vicious  intromitter  to  pay  de  6tU, 
seeing  here  the  intromitter  is  only  pursued  to  make  payment  of  the  very  particnliTS, 
wherewith  he  should  have  been  proven  to  have  intromitted  ;  and  which  he  had  do 
reason  nor  right  to  retain ;  yet  usually  where  executors  are  confirmed,  no  prows 
is  granted  against  intromitters,  as  is  done  14th  July  1626,  and  November  23, 1630, 
Gray  contra  Smith,  voce  Litigious — Passive  Title  ;  and  November  25, 1630,  MinimM. 
voce  Passive  Title.  And  even  in  a  wife's  testament  confirmed,  albeit  her  husband  be 
living,  defalcation  ought  to  be  of  such  particulars,  which  ought  not  to  come  in  testa- 
ment, viz.  which  of  their  own  kind  and  nature  are  heirship  ;  albeit  the  husband,  to 
whom  the  goods  confirmed  belonged,  cannot  have  an  heir  to  claim  the  same,  he  being 
on  life  the  time  of  the  confirmation,  and  therefore  that  the  wife's  executors  had  no 
right  to  any  particular  of  that  kind. 

[5205]  July  30. — The  heir  desiring  defalcation  against  the  executors  of  the  wife 
of  the  defunct,  of  the  defunct's  moveables,  for  sums  owing  by  the  defunct  by  heriteUf 
bonds,  which  the  heir  alleged  ought  to  be  paid  for  the  heir's  relief,  out  of  the  leadi^ 
of  the  moveables ;  and  the  executor  alleging,  that  the  heir  ought  to  have  no  nM 
for  debts  owing  by  heritable  bonds,  upon  the  defunct's  moveables, — ^the  Lords  fonnd. 
that  the  heir  ought  to  have  no  relief  against  the  executor,  nor  upon  the  defunct's 
moveables,  for  any  sum  owing  by  heritable  bonds  ;  and  found,  that  obligations  beanfi? 
the  debtor  to  be  obliged  to  pay  annualrent  for  the  money  borrowed,  albeit  not  beaiiig 
a  clause  of  infeftment,  were  heritable  bonds,  which  the  heir  was  Uable  to  pay,  andnrt 
the  executor  ;  for  the  Lords  found,  that  heritable  bonds  ought  to  be  paid  by  the  btir. 

*  See  note  under  No.  1,  in  which  for  "  Mercer  v.  Minister  of  Lethindy/'  ^ 
"  Minister  of  Madderty  v.  the  Heritors." 
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and  moveable  bonds  by  the  executor  ;  so  that  albeit  the  creditor  may  seek  payment 
either  from  the  heir  or  executor  as  he  pleased,  yet  betwixt  the  heir  and  executor, 
when  any  of  them  seeks  their  relief  off  others,  they  are  obliged  to  relieve  others  of  the 
debts  as  said  is.  Also  the  Lords  found,  that  where  the  debtor  by  an  heritable  bond 
dies  before  the  term  of  payment,  after  the  which  the  annualrent  begins  to  take  effect, 
to  be  paid  as  use  is,  that  eo  c<mu  albeit  both  the  debtors,  heirs,  and  executors  be  obliged 
in  the  sum  to  the  creditor,  yet  in  the  relief  betwixt  the  heir  and  executor,  the  heir 
ought  to  have  relief  thereof  off  the  moveables  ;  and,  in  that  case,  the  moveables  are 
properly  liable  therefor,  even  as  when  the  creditor  dies  before  the  term  of  payment 
in  an  heritable  bond,  the  same  will  pertain  to  his  executor,  and  not  to  his  heir  ;  but 
if,  where  the  debtor  dies  before  the  term  of  payment,  and  the  money  lies  over  after 
the  term  divers  other  terms,  and  that  the  creditor  exact  his  principal  sum  and  annual- 
rents  from  the  heir,  albeit  by  this  decision  the  heir  will  get  his  relief  off  the  executor 
for  the  principal  sum,  yet  it  is  a  doubt  if  he  can  get  relief  off  the  annualrents  paid  by 
him ;  which  appears  ought  not  to  burden  the  executor,  who  can  be  subject  in  no 
further  but  what  was  owing  by  the  defunct  the  time  of  his  decease  ;  and  which,  as 
appears,  cannot  make  him  liable  for  the  course  of  annualrents  running  after  his 
decease.    See  Heritable  and  Moveable. 

Act.  NicoLSON  &  Baird. — Alt.  Mowat  &  Burnet. — Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  356.    Durie,  pp.  534,  536. 


No.  10.  [5207]  White  v.  White.    June  10, 1673. 

A  man  dying,  left  a  daughter  of  one  marriage,  a  son  and  a  daughter  of  another.  The 
son,  after  making  up  titles  to  part  of  the  estate,  also  died.  His  full  sister  entered 
heir  to  him  in  that  part,  and  she  and  her  half-sister  made  up  titles  to  the  remainder, 
as  heirs-portioners  to  their  father.  Found,  that  the  relief  of  the  father's  debts, 
betwixt  the  two  sisters,  ought  to  be  in  proportion  to  the  respective  parts  to 
which  they  succeeded,  whether  immediately  to  the  father,  or  mediately  by  repre- 
senting the  brother. 

John  White  having  been  infeffc  in  the  lands  of  Nether  Whillonhill,  and  having 
had  a  several  right  to  the  teinds  thereof,  died,  leaving  a  son  and  two  daughters ;  after 
his  death  the  son  obtained  himself  infeft  in  the  lands,  by  a  precept  of  dare  constat, 
but  did  not  establish  the  right  of  the  teinds  in  his  person,  and  died  without  issue  ; 
after  his  decease  Janet  White,  who  was  his  sister  by  both  bloods,  is  infeft  as  heir  to 
her  brother  in  the  land,  excluding  Christian,  who  was  but  only  sister  by  the  father  ; 
and  both  Christian  and  Janet  entered  heirs-portioners  to  John  their  father,  and 
thereby  had  right  to  the  teinds  ;  whereupon  Christian  pursues  Janet,  who  possest  both 
land  and  teind,  to  pay  her  the  half  of  the  teind-duty  ;  who  alleged  compensation,  in  so 
far  as  Janet  the  defender  had  paid  1000  merks  of  their  father's  debt,  and  thereby 
had  recourse  against  Christian  the  pursuer,  as  one  of  the  two  heirs-portioners  to  her 
father,  for  the  half  of  that  debt.  It  was  answered  for  Christian  the  pursuer,  That  her 
sister  the  defender  could  not  seek  recourse  or  relief  against  her  as  heir-portioner  for 
the  equal  half,  but  only  proportionably  effeiring  to  the  heritage  of  the  father,  both  in 
land  and  teind  ;  for  albeit  a  creditor  of  the  father's  might  have  recovered  payment 
against  the  pursuer  for  the  half,  as  one  of  the  two  heirs-portioners,  so  a  creditor 
might  also  have  obtained  payment  from  the  defender  Janet,  of  the  whole  debt  as  heir 
to  her  brother,  who  was  heir  passive  to  his  father  ;  so  that  as  the  pursuer  is  heir 
immediate  to  her  father  in  a  half,  so  the  defender  is  not  only  heir  immediate  in  the 
other  half  of  the  teinds,  but  is  sole  heir  by  progress  to  her  father  in  the  land  ;  and,  in 
either  case,  when  either  party  were  pursuing  for  relief,  they  are  in  the  condition  as 
different  heirs  of  the  same  defunct ;  and  law  and  custom  hath  cleared  the  order  and 
relief  of  all  heirs  and  successors  amongst  theraselves,viz.  that  heirs  of  line  must  relieve 
heirs  of  tailzie  and  provision  ;  and  as  to  heirs-portioners,  when  they  come  to  divide 
their  succession,  or  to  get  relief  of  the  defunct's  debt,  they  must  have  collation  of  what 
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portion  or  provision  they  got  from  the  defunct,  and  according  thereto  the  di' 
and  relief  must  proceed .;  and  albeit  a  case  of  this  nature  hath  never  occurred 
decided  till  now,  it  must  be  decided  according  to  equity,  and  to  like  cases  a] 
determined  ;  and  there  can  be  no  doubt,  but  that,  in  equity,  the  benefit  and  h 
of  the  father's  estate  and  debt  should  proceed  proportionally,  and  that  all  that 
sent  him  should  pay  his  debt,  according  to  the  benefit  they  have  received  ;  for, 
the  same  ground  of  equity,  the  collation  of  goods  amongst  heirs-portioners  was 
duced.     It  was  answered  for  the  defender.  That  equity  cannot  rule  this  case ; 
is  determined  by  the  course  of  law,  [5208]  which  makes  heirs-portioners  to  sui 
as  in  the  benefit,  so  in  the  burden  of  the  defunct's  debts  equally ;  neither  are 
obliged  to  confer  any  more  than  what  they  had  from  the  defunct,  whose  heirs-poi 
they  are,  and  that  immediately,  and  so  they  are  not  obliged  to  confer  the  aw 
of  the  brother,  nor  to  have  regard  thereto  in  relief  of  the  father's  debt ;  neither  is 
by  the  law  of  Scotland  any  succession,  active  or  passive,  by  inventory  or  pro[ 
but  all  either  in  sdidum,  or  for  a  determined  quota,  according  to  the  number  of 
heirs-portioners. 

The  Lords  found,  that  the  relief  of  the  father's  debt  betwixt  his  two  dau^to^- 
ought  not  to  be  equally,  though  they  were  heirs-portioners,  but  proportionally,  aocoid* 
ing  to  the  proportion  of  the  father's  whole  estate,  to  whom  both  succeeded,  citkr 
mediately  or  immediately  in  the  whole  ;  and  therefore  ordained  probation  hinc  ink 
of  the  worth  of  the  land,  and  of  the  teind,  that  the  pursuer  might  bear  only  hmdei 
for  the  half  of  the  teind,  and  the  defender  for  the  other  half  of  the  whole  land. 

Fd,  Die.  V.  1,  p.  356.    Stair,  v.  2,  p.  183. 


No.  11.    [6209]  Marion  and  Marqabet  Wrights  v.  William  and  George  Smubs. 

July  12,  1716. 

In  a  process  at  the  instance  of  two  heirs-portioners  against  the  third,  for  paymeiit 
of  a  debt  due  to  them  by  the  defunct  singulari  tituloy  the  Lords  found,  that  tk 
debt  was  extinguished  by  confusion  as  to  two-third  parts,  to  which  they  succeeded 
as  heirs-portioners,  but  granted  decree  for  the  other  third. 

Thomas  Wright,  merchant  in  Dumfries,  having  been  twice  married,  obliges  him- 
self, in  the  contract  of  marriage  with  the  first  wife,  to  secure  her  in  £1000  in  HiBrent, 
and  the  children  in  fee  ;  and  to  the  second  2000  merks  in  the  same  manner :  The  only 
child  of  the  first  marriage  being  married  to  Mr.  Patrick  Smith,  the  second  wife  of 
Thomas,  after  his  decease,  paid  the  said  £1000  to  the  said  child  of  the  first  maniige. 
and  Smith  her  husband  ;  after  which,  the  said  child  of  the  first  marriage,  withconscflt 
of  her  said  husband,  granted  bond  to  Sir  Patrick  Maxwell,  whereupon  he  led  an  adjai- 
cation  against  her,  as  lawfully  charged  to  enter  heir  to  her  father,  and  adjudged  froin 
her  some  lands,  &c.,  in  Dumfries;  which  adjudication  was  disponed  by  Sir  Patrick 
to  William  Smith,  son  procreated  betwixt  the  said  Mr.  Patrick  Smith  and  the  siia 
deceased  Agnes  Wright ;  and  the  Magistrates  of  Dumfries  are  charged  to  infeftthe 
said  William  upon  the  said  adjudication. 

Upon  this  there  is  a  process  upon  the  passive  titles,  raised  at  the  instance  of  tfl« 
children  of  the  second  marriage,  after  serving  heirs-portioners  to  their  father,  aga^ 
the  said  William  Smith  a  minor,  upon  the  ground  of  the  act  of  Parliament  1695,  cap*-*. 
concerning  the  obviating  the  fraud  of  apparent  heirs. 

Answered  for  the  defenders ;  That  the  pursuers  being  served  heirs-portioneff, 
their  claim  is  extinct  confusione. 

Replied  for  the  pursuers  ;  That,  as  they  succeed  to  the  two-thirds  of  their  fatit^'^ 
inheritance,  so  far  indeed  the  debt  is  extinguished  confusione  ;  and  [5210]  ^^^^^ 
they  only  insist  against  William  Smith,  who  doth  represent  his  mother  as  ODeoftbf 
three  heirs-portioners,  for  the  third  of  their  provision,  in  which  ho  must  be  liable,** 
having  purchased  the  foresaid  adjudication. 

Duplied  for  the  defender  ;  That  a  service  in  indefinite  terms  is  an  universal  r^P^ 
aentation^  and  therefore  a  total  extinction  of  the  pursuer's  claims,  which  mustcertWD? 


,W11.  HEIR   AND   EXECUTOR  623 

place,  unless  they  had  cognosced  themselves  heirs  of  provision,  or  of  the  second 
[age,  in  which  case  only  the  extinction  would  have  been  partial.     Further  alleged 
[the  defender.  That  he  could  not  be  liable  in  behaviour,  being  minor:,  and  not  cap- 
to  accept  a  disposition,  which  was  necessary  to  infer  behaviour ;  and,  2do,  That 
id  not  possess  the  land  adjudged. 
Answered  for  the  pursuer,  to  the  1st ;  That  nevertheless  the  defender  must  be 
^le  in  the  terms  of  the  acfc,  unless  he  repudiate  or  renounce  the  benefit  of  the  said 
dication  ;   because,  by  purchasing  it,  he  had  acquired  a  ri^ht  to  a  legal  diligence 
ting  kis  predecessor's  estate,  which  is  all  that  the  act  requires  to  infer  behaviour, 
as  it  holds  in  the  case  of  a  successor  titulo  lucrativo.     To  the  2d,  answered,  That 
foresaid  clause  in  the  act  of  Parliament  establishes  a  behaviour  in  two  cases,  viz. 
e  apparent  heir  either  possesses  his  predecessor's  estate,  or  acquire  and  purchase 
right  thereto,  or  to  any  legal  diligence  affecting  the  same. 

*  The  Lords  found  the  defender  liable  in  the  passive  titles  according  to  the  act  of 
liament  1695,  unless  he  renounce  the  right  purchased  for  him  to  the  tenements 
id  acres  belonging  to  his  predecessor ;  and  sustained  the  defence  of  extinction  of 
p  debt  by  confusion,  in  virtue  of  the  general  service  for  two-third  parts  to  which 
IB  pursuers  succeed  as  heirs-portioners  ;  but  repelled  the  same  as  to  the  other  third 
irt." 

Act.  Fleeming. — Alt.  Ila  Ferguson. — Clerk,  M'Kenzie. 

Fol  Die.  v.  1,  p.  356.    Bruce,  v.  2,  No.  17,  p.  21. 


No.  12.     Maxwell  of  Monreith  v,  Houston  of  Calderhall.    July  12,  1717. 

An  heir  male  evicting  the  estate  from  the  heirs  of  line  who  had  entered,  and  upon 
the  faith  that  the  estate  was  their  own,  had  paid  several  debts  ;  the  question  occurred, 
ii  relief  was  competent  to  them  against  the  heir-male.  It  was  pleaded  for  them, 
That  he  ought  to  be  ultimately  liable  who  enjoyed  the  defunct's  estate,  seeing  it  is 
most  rational,  that  the  defunct's  debts  should  be  paid  out  of  his  effects ;  upon  this 
footing  stands  the  relief  betwixt  the  heir  and  executor. — The  Lords  found  no  relief 
competent. 

This  was  reversed  by  the  House  of  Lords.    Sec  Appendix. 

Fd.  Die.  V.  1,  p.  356. 


No.  13.  [5211]  Ker  V.  Thomson.    February  3,  1736. 

Where  a  defunct's  succession  splits,  and  he  comes  to  be  represented  by  two  dif- 
ferent heirs  of  line,  which  may  happen  in  many  cases,  the  heirs  have  no  total  relief 
one  against  another,  but  only  in  proportion  to  the  subjects  they  succeed  to  :  And, 
therefore,  an  heir  having  made  up  titles  to  a  part  of  his  father's  estate,  and  his  sister, 
aiter  his  decease,  having  made  up  titles  to  what  remained  in  hcBreditate  jacerUe  of  the 
fcfcther,  neglecting  her  brother's  succession  as  overcharged  with  debt ;  in  a  question 
betwixt  her  and  her  brother's  creditors,  with  respect  to  a  bond  of  provision  granted 
to  her  by  her  father,  upon  which  she  was  a  preferable  creditor,  the  Lords  found,  that 
she  could  not  draw  the  whole  out  of  her  brother's  estate,  but  proportionally  out  of 
hoth,  as  well  that  part  she  succeeded  to,  as  the  part  that  her  brother  succeeded  to. 
See  Appendix.  Fd.  Die.  v.  1,  p.  356. 
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No.  15.    Janet  and  Mary  Russels,  and  their  Husbands  v,  Rachel  Russel,  m 
her  Husband.     January  23,  1745.  i 

A  disposition  of  heritage,  with  burden  of  debts,  does  not  preclude  the  heir  from  bd^ 

relieved  by  the  executor.  | 

I 

David  Russel,  surgeon  in  Kennoway,  having  no  children,  settled  his  small  Isnl 
estate  upon  Mr.  William  Dall,  the  husband  of  his  eldest  sister  Rachel,  in  lifenfl^ 
and  on  Thomas  Dall  their  son  in  fee,  and  the  heirs-male  of  his  body,  whom  faOifli 
&c.,,with  and  under  the  reservations,  burdens,  conditions  and  faculties  after  expnj 
viz.  reserving  his  own  liferent  and  power  to  alter,  sell,  or  burden  without  connil 
of  the  heirs  of  tailzie  ;  and  then  followed  a  clause  in  the  following  words  :  "  And  \ 
hereby  expressly  burden  this  right  and  disposition,  "  not  only  with  the  paymeuld 
my  funeral  charges,  but  also  with  the  payment  of  my  three  sisters  german,  titfi 
portions  yet  resting  by  me  to  them,  and  with  payment  of  all  the  just  and  lawful  deMi 
that  shall  be  resting  by  me  the  [5212]  time  of  my  death,  to  whatever  person  or  penon^ 
by  bond,  bill,  contract,  decree,  or  any  other  manner  of  way." 

And  after  a  clause,  obliging  the  heirs  to  carry  his  name  and  arms,  followed  t  pit- 
vision,  '*  That  it  should  not  be  in  the  power  of  the  said  Thomas  Dall,  or  of  any  otU 
of  the  heirs  substituted  to  him,  to  contract  debt,  sell,  wadset,  or  dispone  die  nil 
lands  "  (with  an  irritancy  in  case  of  contravention)  "  except  in  the  case  aftcraiBK 
tioned,  viz.  that  it  shall  be  in  the  power  of  the  said  Thomas  Dall,  or  of  the  remAoeii 
heirs  mentioned  in  the  foresaid  substitution,  to  contract  as  much  debt  on  the  foresail 
lands,  and  to  grant  security  therefor  affecting  the  said  lands,  as  will  satisfy  and  pif 
the  said  debts  that  shall  be  resting  the  time  of  my  death,  with  and  under  which  resem- 
tions,  provisions,  &c.,  these  presents,  and  the  resignation  to  follow  hereon  are  granted, 
and  shall  be  accepted  by  the  said  hail  heirs,  &c.,  and  no  otherways." 

Upon  the  death  of  David  Russel,  his  sister  Rachel,  and  Mr.  William  Dsll  kr 
husband,  having  confirmed  executors  to  him  qim  nearest  of  kin,  and  amongst  other  nib* 
jects  having  given  up  in  inventory  two  bills  due  to  the  defunct,  and  another  debt  ct 
£2000,  whereof  the  term  of  payment  was  not  yet  come,  a  process  was  brought  agtisst 
them  at  the  instance  of  the  other  two  sisters,  to  account  to  each  of  them  for  a  thirf 
of  the  executry,  and  particularly,  to  assign  and  transfer  to  each  of  them  a  third  of  die 
moveable  debts  still  outstanding. 

Alleged  for  the  defenders ;  That  there  were  more  moveable  debts  than  exhsnsted 
the  executry. 

Replied ;  That  the  defunct  had,  by  the  disposition  foresaid,  laid  the  burden  of  »ii 
his  debts  upon  his  land-estate,  whereby  his  moveables  were  left  free  to  his  cxecutoa 

Duplied  ;  That  as,  by  the  clauses  in  the  disposition,  the  debts  were  not  made  ni 
burdens,  these  clauses  imported  no  more  than  an  anxiety  in  the  defunct  to  secure  Ui 
creditors,  but  by  no  means  an  intention  to  lay  his  moveable  debts  ultimately  on  to 
heir,  and  to  bar  him  from  the  relief  competent  to  him  in  law  from  the  moveable  estate : 
And  that  the  circumstances  of  the  case  strongly  concurred  to  support  this  const^^l^ 
tion ;  for  as  the  estate  did  not  exceed  1800  merks  a-year,  and  was  affected  by  tw 
liferents,  one  of  the  defunct's  mother,  the  other  of  his  wife,  extending  toge^r  to 
about  1200  merks,  one  of  which  still  subsisted  ;  as  the  moveable  debts  amoimted  to 
15,000  merks,  and  the  executry  to  near  that  sum ;  it  was  not  to  be  conceived,  tiat 
when  he  tailzied  his  estate,  he  at  the  same  time  meant  to  exhaust  it  by  debts,  and 
leave  a  free  subject  to  go  to  his  executors. 

The  Lords,  *  in  respect  it  was  not  denied  by  the  pursuers,  that  the  moveable  debo 
due  by  the  defunct,  did  exceed  the  moveable  estate  belonging  to  him,  repeUed  tk 
claim  made  by  the  pursuers  for  the  said  moveable  estate." 

The  circumstances  of  the  estate  in  this  case  were  a  strong  indication,  that  it  couM 
not  be  the  intention  of  the  granter  to  burden  the  tailzied  estate  with  the  debts,  W 
laying  aside  these  circumstances,  it  was  the  general  opinion,  that  [5213]  ^«  ^^ 
that  a  clause  in  a  disposition  of  a  land-estate,  burdening  the  disponee  with  the  pig- 
ment of  the  granter's  debts,  does  not  exclude  the  disponee  from  relief  of  the  moveawe 
debts  from  the  executry. 

Fd.  Die.  V.  3,  p.  256.    Kilkerran  (Heir  and  Execftor),  No.  3,  p.  230. 
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b.  16.  Margaret,  Lillias  and  Helen  Campbells  v.  Campbell.    January  14, 

February  17,  &  July  — ,  1747. 

1  father,  in  a  disposition  of  his  personal  estate,  burdened  the  disponee  with  payment 
of  all  his  debts  heritable  and  moveable.  He  executed  afterwards  an  entail  of 
his  land  estate,  in  which  he  burdened  the  institute  and  substitutes  with  pay- 
'  ment  of  all  his  debts  heritable  and  moveable,  impowering  the  heirs  of  entail  to 
[  sell  as  much  of  the  lands  as  would  pay  the  debts.  Found  that  the  disponee  to 
the  personal  estate  had  no  relief  against  the  heir  of  entail  for  payment  of  the 
entailer's  debts. 

On  the  28th  May  1733,  Archibald  Campbell  of  Shirvan,  having  then  one  son  and 
c  daughters,  executed  a  settlement  of  his  personal  estate,  by  which  he  disponed 
to  his  son  Dougal,  and  the  heirs-male  of  his  body,  which  faiUng,  to  any  person  he 
ttdd  appoint,  and  failing  such  appointment,  to  is  own  nearest  lawful  heirs-male 
"  assignees  ;  all  and  sundry  debts  heritable  or  moveable,  which  should  happen  to 
tlong  to  him  at  the  time  of  his  death,  with  what  other  moveables  he  should  be  then 
esest  of  ;  proviso,  That  the  [5214]  said  Dougal,  and  the  heirs  substitute  to  him, 
ould  be  holden  and  obUged  to  pay  the  respective  provisions  made,  or  to  be  made 
his  other  children,  and  to  satisfy  and  pay  all  his  just  and  lawful  debts  and  legacies. 
And  of  the  same  date,  he  granted  a  bond  of  provision  to  his  three  daughters, 
rgaret,  Lillias,  and  Helen,  for  £1000  Sterling,  equally  among  them,  in  full  of  all 
ley  could  ask,  &c. 

f      On  the  8th  June  thereafter,  he  executed  a  tailzie  of  his  land-estate,  containing 

prohibitory  and  irritant  clauses  against  contracting  of  debt,  or  alienating  any  part 

fm  the  lands  "  in  favour  of  himself  in  liferent,  and  his  son  Dougal,  and  the  heirs- male 

of  his  body  in  fee  ;  which  faihng,  to  the  other  heirs-male  of  his  own  body ;  which 

failing,  to  Alexander  Campbell  his  eldest  natural  son,  and  the  heirs-male  of  his  body ; 

which  failing,  to  John  Campbell  his  second  natural  son  by  another  mother,  and  the 

heirs  male  of  his  body ;  which  failing,  to  his  three  lawful  daughters,  Margaret,  Lillias, 

-and  Helen  in  their  order,  and  the  heirs-male  of  their  bodies,  &c.     And  this  tailzie 

*l&o  contained  a  proviso,  "  That  the  said  Dougal,  his  son,  and  his  foresaids,  and  the  heirs 

substitute  to  him,  should  be  holden  and  obhged  to  pay  the  provisions  of  his  other 

children  ;  and  that  the  lands  and  others  above  exprest  should  not  only  be  affected 

and  burdened  with  the  payment  thereof,  but  also  with  the  payment  of  all  debts  that 

should  be  due  by  him  at  his  death,  and  the  implement  of  all  his  obligements  that 

Bhould  be  then  unfulfilled  ;  all  which  the  said  Dougal  and  other  heirs  of  tailzie  should 

by  their  acceptation  be  obliged  to  pay  and  fulfill,  albeit  the  said  bonds  and  obligations 

be  only  personal,  and  no  infeftment  has  followed  thereon."    And,  by  an  after  proviso, 

it  was  declared,  that  it  should  be  lawful  to  the  said  Dougal  and  the  other  heirs  of 

tailzie,  to  sell  as  much  of  the  lands  as  will  pay  the  debts  resting  at  his  death,  and 

children's  provisions,  the  purchaser  being  always  obliged  to  see  the  price  so  applied, 

and  to  no  other  purpose.'* 

In  1737,  Archibald  Campbell  of  Shirvan  died,  and  his  estate  heritable  and  move- 
able devolved  upon  Dougal  his  only  lawful  son  ;  who  thereafter  dying  an  infant,  the 
succession  of  the  land  estate  fell  to  the  eldest  natural  son  Alexander  Campbell  now 
of  Shirvan  ;  and  as  there  was  no  special  appointment  made  of  the  person  to  succeed 
to  Dougal  in  the  personal  estate,  the  same  fell  in  terms  of  the  above  settlement  to 
the  collateral  heir-male  Dougal  Campbell  of  Kilmartin ;  who,  upon  a  transaction  with 
the  daughters,  whereby  they  were  to  pay  him  11,000  merks,  and  to  relieve  him  of 
their  f amor's  debts,  disponed  to  them  his  whole  right  to  the  personal  estate,  in  virtue 
of  the  disposition  above  recited. 

Upon  this  transaction,  the  daughters,  in  right  of  Campbell  of  Kilmartin,  pur- 
sued Alexander,  the  heir  of  tailzie,  for  relief  of  the  debts  that  were  resting  by  their 
father  at  the  time  of  his  death  ;  upon  this  ground,  that  from  the  several  clauses  and 
provisos  in  the  tailzie,  it  appeared  to  be  the  intention  of  the  granter,  to  lay  his  debts 
Tiltimately  upon  the  heir  of  tailzie  ;  particularly  from  that  clause,  whereby  it  is 
dec'ared,  "that  the  lands  should  be  burdened  and  af-[5215]-fected  with  the  payment 
of  all  the  debts  he  should  be  resting  at  his  death,  &c."  That  clauses  burdening  a 
disponee  with    the    payment    of    debts,    such    as    that    in    the    disposition    to 
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the  personal  estate,  are  uo  other  thau  usual  clauses  of  stile,  which  de  jure  insunt, 
clauses  burdening  the  lands  are  legal  evidence  of  the  grantor's  intention,  thttc 
debts  should  ultimately  affect  the  heir  succeeding  in  the  lands.     That  as  our 
was  understood  to  stand  at  the  date  of  this  deed,  the  disponer's  debts  would  by 
clause  have  been  made  real,  even  in  a  question  with  a  singular  successor ;  and 
since  that  time  our  law  has  undergone  an  alteration,  yet  the  granter's  intentioc 
such  a  clause  does  not  therefore  vary  ;  wherefore  such  clauses  still  retain  this  ef 
to  show  the  intention  of  the  disponer  to  exclude  that  relief  which  otherways  the 
ponee  would  be  entitled  to  from  the  moveable  estate  ;  that  this  intention  is  ~ 
confirmed  in  this  case,  by  the  power  given  to  the  heir  of  tailzie,  to  sell  lands  for 
payment  of  the  debts  ;  for  which  there  was  no  occasion,  if  the  heir  of  tailzie  waa 
have  relief  from  the  personal  estate,  as  that  was  more  than  sufficient  to  pay  all 
debts.     And  lastly.  The  decision,  Lady  Margaret  Cunningham  contra  Lady  Card 

July  23,  1680,  No.  6,  p.  2449,  was  appealed  to,  where,  although  there  was  no  c' . 

burdening  the  lands  disponed,  but  only  a  clause  declaring,  that  by  the  acceptatioi- 
of  the  right,  the  disponee  was  to  be  bound  to  pay  the  debts,  he  was  found  to  h&\t 
relief  against  the  heir. 

Answered  for  the  defender.  That  where  a  person  settles  his  estate,  not  by  w^ 
of  succession,  but  by  disposition  inter  vivos,  reserving  a  liferent  and  power  over  tfa» 
estate  to  himself,  the  disponee  takes  not  as  heir,  and  especially  if  he  be  not  aliajd 
sitccessunts,  the  creditors  cannot  recover  their  payment,  but  by  the  circuit  of  a  redue- 
tion  upon  the  act  of  Parliament  1621 ;  and  therefore  it  is  the  universal  practice,  wh&i 
one  settles  his  estate  upon  a  series  of  heirs,  to  burden  the  disponee,  and  the  bciis 
succeeding  to  him,  with  the  payment  of  the  debts  ;  and  the  intention  of  such  buideciiij 
clause  is  understood  only  in  favour  of  the  creditors,  to  give  them  the  like  access  against 
the  disponee,  as  if  he  had  taken  the  estate  by  service,  but  by  no  means  to  deprive 
him  of  the  like  relief  that  would  have  been  competent  from  the  moveable  estate,  bad 
he  taken  the  estate  by  service  ;  and  that  so  the  law  stands,  even  where  the  land  esUte 
only  is  disponed  with  such  burdening  clause,  and  the  moveables  left  to  go  to  the  beir 
ab  intestaiOj  as  was  found  in  the  case  between  Russel  and  Dall,  No.  15,  p.  5211. 

Nor  does  the  decision.  Lady  Margaret  Cunningham  contra  Lady  Cardross,  contra- 
dict this  doctrine,  as  being  in  a  special  case,  where  Sir  William  Stewart,  having  i 
weak  man  for  his  eldest  son,  had  disponed  the  bulk  of  his  estate  to  his  second  son. 
with  this  provision,  that  by  his  acceptance,  he  should  be  bound  to  pay  all  his  debts, 
leaving  a  small  matter  to  descend  to  his  eldest  son  for  his  subsistence,  and  wbicb  it 
could  not  be  supposed  he  meant  was  to  be  affectable  by  the  second  son  for  his  relief ; 
and  this  being  once  established,  that  the  clause  burdening  the  disponee  with  the 
payment  of  the  debts,  docs  not  exclude  [5216]  l^is  relief ;  such  general  clause,  tboo^ 
also  burdening  the  lands  with  the  payment  thereof,  can  have  no  different  effect,  as  it 
does  not  make  the  debts  real  burdens  upon  the  lands. 

And  as  to  the  alleged  speciality  in  the  present  case,  that  at  the  date  of  the  deed, 
the  law  so  stood,  that  this  general  burdening  clause  would  have  rendered  the  deltB 
real,  &c. ;  answered,  Imo,  That  it  was  doubted,  if  at  any  time,  a  general  clause  in- 
specting even  debts  to  be  contracted,  rendered  such  debts  real  burdens.  2do,  Be 
that  as  it  will,  the  law  was  known  to  be  as  it  now  stands,  long  prior  to  the  date  of  tb€ 
deed  in  question,  even  as  far  back  as  the  judgment  of  the  House  of  Peers  anno  1720, 
in  the  case.  Creditors  of  Innes  v.  Duff,  voce  Personal  and  Real  ;  which  has  ever  sincf 
been  followed ;  so  that,  3tio,  The  question  is  no  other  than  what  has  been  stated, 
whether  in  all  cases  a  general  clause  in  a  disposition,  burdening  the  disponee,  and  tbe 
lands  disponed,  with  the  payment  of  the  disponer's  debts,  is  to  be  held  as  layiDf 
the  debts  ultimately  on  the  disponee,  although,  as  the  law  now  stands,  it  impoits 
no  more  than  a  personal  burden  upon  the  disponee.  And  on  this  the  foresaid  decision 
between  Russel  and  Dall  was  appealed  to  as  in  point ;  for  in  that  case  the  clause  was 
exprest  with  equal  anxiety,  and  in  the  precise  same  words  as  in  the  present  caK. 
burdening  not  only  the  disponee,  but  also  the  lands  disponed,  with  the  payment  oi 
the  debts  ;  and  nevertheless,  it  was  found,  that  he  had  relief  of  the  moveable  debts 
out  of  the  executry. 

And  as  this  is  the  legal  construction  of  the  burdening  clause,  it  is  also  enforced 
from  the  circumstances  of  the  case.  All  the  question  is,  What  was  the  defunct's 
will  ?  His  declared  purpose  was  to  rear  up  a  family  by  an  entail ;  first  to  his  lav/ul 
son,  next  to  his  natural  sons,  and  failing  them,  to  his  daughters  ;  and  that  while  be 
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fences  this  entail  with  prohibitory  and  irritant  clauses  against  alienation,  or  con- 
tracting debts,  he  should  intend  even  to  lay  his  funeral  charges  on  it,  and  I^ave  the 
moveables  entire,  and  that  even  when  his  son  was  the  institute  both  in  the  land  and 
moveable  estate,  is  so  inconsistent,  that  nobody  can  imagine  it  to  have  been  his 
intention.  Lastly,  The  two  deeds,  though  a  few  days  distant  in  dates,  are  one  settle- 
ment, and  there  is  no  making  that  settlement  consistent  with  itself,  without  supposing 
that  he  intended  relief  to  the  disponee  in  the  land-estate,  in  the  event  of  the  several 
estates  falling  to  distinct  heirs.  Tlje  disponee  to  the  personal  estate,  and  those  sub- 
stituted to  him,  are  also  burdened  with  payment  of  the  debts  ;  which  is  consistent 
according  to  the  defender's  doctrine,  that  both  clauses  were  intended  only  for  the 
benefit  of  the  granter's  creditors  ;  but  if  it  is  supposed  that  the  burdening  clause 
subjects  ultimately  to  the  debts,  the  settlement  is  unintelligible,  and  one  part  of  it 
inconsistent  with  the  other ;  as  in  both  the  institute  and  substitute  would  be  made 
ultimately  liable. 

And  as  to  the  clause  in  the  tailzie,  impowering  the  heirs  to  sell  part  of  the  lands 
for  payment  of  the  debts,  nothing  is  more  ordinary  than  such  a  clause  in  the 
[5217]  strictest  entails ;  and  particularly  in  the  so  often  mentioned  case  of  Russel  and 
Dall,  there  was  the  very  same  clause,  which  was  found  to  have  no  influence  ;  for  as  it 
is  not  in  any  man's  power  to  exempt  any  part  of  his  estate  from  the  diligence  of  his 
creditors ;  unless  they  be  aliunde  paid,  the  creditors  might,  notwithstanding  the  entail, 
proceed  to  adjudge,  and  the  adjudications  carry  off  the  estate,  and  put  an  end  to  the 
family,  which  was  intended  to  be  perpetual ;  to  prevent  which,  is  the  sole  intention 
of  such  clause,  that  the  heir  may  sell  a  part  to  preserve  the  rest. 

Upon  this  debate,  the  Lords  were  much  divided^  and  at  first,  upon  report,  Jan.  14, 
1747,  "  Found  that  relief  of  the  debts  of  the  tailzier  was  competent  to  the  pursuers 
in  the  right  of  Campbell  of  Kilmartin,  against  the  defender  heir  of  tailzie."  But  upon 
advising  petition  and  answers,  upon  the  17th  February  thereafter,  "  Found  that 
relief  of  the  debts  of  the  tailzier  was  not  competent  to  the  pursuers  in  the  right  of 
Campbell  of  Kilmartin,  against  the  defender,  heir  of  tailzie  in  the  land-estate  "  ;  and 
again,  on  advising  petition  for  the  pursuers  and  answers,  upon  the  July  1747, 

"Adhered." 

In  no  cases  are  men  so  apt  to  be  of  different  opinions,  as  in  those  that  are  called 
qncBstionea  voluntatis,  nor  in  the  nature  of  things  can  they  be  brought  within  one 
rule.  Mean  time,  as  this  particular  questio  voluntatis,  Whether  one  heir  or  another  is 
intended  to  be  ultimately  liable  in  the  debts  ?  has  generally  its  rise  only  from  the 
conception  of  the  burdening  clause,  so  much  may  be  thought  to  be  established  by 
the  decision  in  this  case,  and  that  of  Russel  and  Dall,  that  no  clause,  however  anxiously 
burdening  the  heir  or  disponee,  is  to  be  constructed  to  exclude  from  the  relief  com- 
petent to  him  by  the  operation  of  the  law,  unless  either  the  clause  be  such  as  makes 
the  debts  real  burdens,  or  that  by  apt  words  such  relief  is  excluded. 

Fd.  Die.  V.  3,  p.  266.    KUkerran  (Heir  and  Executor),  No.  4,  p.  231. 

N.B.  This  judgment  was,  upon  an  appeal,  affirmed. 


No.  18.  [5221]  David  Mullo  v,  James  and  Robert  Mullos. 

December  20,  1758. 

An  heir  was  found  entitled  to  relief  from  the  executor  of  the  provisions  in  a  contract 
of  marriage,  although  the  obligant  in  the  contract  had  bound  himself  to  lay  out 
money  or  land  for  these  provisions. 

By  marriage-contract,  in  the  year  1743,  betwixt  Alexander  Mullo  and  Christian 
Robertson,  Alexander  had  ''  bound  and  obliged  him,  his  heirs  and  executors,  at  and 
against  the  term  of  Whitsunday  thereafter,  to  provide  and  have  in  readiness,  of  his 
own  proper  means  and  effects,  the  sum  of  10,000  merks ;  and  to  ware,  employ,  and 
bestow  the  same,  upon  land,  or  other  good  security,  for  annualrents  ;  and  to  take 
the  rights  and  securities  to  be  granted  therefor,  conceived  in  favour  of  himself,  and 
the  said  Christian  Robertson,  his  promised  spouse,  and  longest  Uver  of  them  two. 
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in  liferent,  and  to  the  child  or  children  to  be  procreated  between  them  of  said 
their    heirs,    executors,    or    assignees,    in    fee ;    and    faiUng    of    children, 
[5222]  oi  said  principal  sum,  to  fall,  accresce,  and  belons  to  the  said  Christzan  '. 
son,  her  heirs,  executors,  or  assignees,  in  case  she  shall  happen  to  survi\re  the 
Alexander  Mullo,  her  apparent  husband." 

An  after  clause  in  the  same  marriage-contract  is  in  the  following  words 
in  order  that  the  said  Christian  Robertson  may  be  the  better  secured  in  the 
payment  of  the  annualrent  of  the  foresaid  principal  sum  of  10,000  merks,  in  case 
shall  happen  to  survive  him,  he  thereby  binds  and  obhges  him  and  his  foi 
thankfully  to  content,  pay,  and  deliver,  to  the  said  Christian  Robertson,  dnmg 
the  days  of  her  lifetime,  after  his  decease,  an  yearly  annuity  or  jointure  of  500 
or  any  other  annualrent  agreeable  and  corresponding,  by  the  laws  of  this 
for  the  time,  to  the  foresaid  principal  sum  of  10,000  merks." 

After  this  marriage,  Alexander  purchased  a  tenement  of  houses  in  Dundee, 
£20  yearly  value,  the  rights  of  which  he  took,  not  in  terms  of  the  contract  of 
but  in  general,  to  himself,  his  heirs  and  assignees. 

Alexander  died  in  the  year  1755  ;  Christian  Robertson  survived  him  ;  there  wm 
no  children  of  the  marriage ;  his  subjects  were  the  above  tenement,  and  £700  cf 
personal  estate. 

When  on  deathbed,  Alexander  executed  two  settlements ;  by  the  one,  he  coi- 
veyed  his  moveable  subjects  to  his  nephews  James  and  Robert  Mullos,  and  bunkiai; 
them  with  the  payment  of  200  merks  of  his  wife's  jointure  provided  to  her  by  tk 
above  contract  of  marriage ;  by  the  other,  he  disponed  the  tenement  in  Daodtt 
to  another  nephew,  Alexander  Mullo ;  with  this  proviso,  ''  Providing  and  decianii^ 
that  the  said  Alexander  Mullo  shall,  by  acceptation  hereof,  be  expressly  boni^ 
burdened,  and  obliged,  to  content  and  pay  yearly  to  Christian  Robertson  lus  Epoase, 
during  all  the  days  of  her  life,  after  his  decease,  the  sum  of  300  merks  Scots,  as  a  put 
of  the  yearly  jointure  provided  to  her  by  the  marriage-contract  entered  into  between 
them." 

David  Mullo,  heir  of  conquest  to  Alexander,  brought  a  reduction  of  Alexaoder's 
disposition  of  the  tenement  to  his  nephew  Alexander  on  the  head  of  deathbed,  and 
prevailed  in  it.  But  James  and  Robert  Mullos,  the  legatees  of  Alexander,  and  who 
were  likewise,  with  others,  executors  to  him,  appeared  for  their  interest  in  the  process, 
and  claimed  relief  of  the  sum  of  300  merks  yearly,  payable  to  the  relict,  as  provided 
by  the  deathbed  disposition,  to  which  extent  they  insisted  to  support  the  validity  d 
the  deathbed  disposition. 

Pleaded  for  David  Mullo ;  Alexander  Mullo,  by  taking  the  investitures  of  tfef 
tenement  to  his  heirs  in  general,  did  not  implement  the  obligation  in  his  contract  of 
marriage,  to  take  to  his  wife  and  self  in  liferent,  and  children  of  the  marriage  in  fee. 
This  last  provision  therefore  remained  only  in  nudis  terminis  of  a  personal  ohMgatioQ, 
and  as  such  was  ultimately  prestable  by  the  executor,  who  was  bound  to  relieve  tfef 
heir  thereof.  Neither  could  that  obUgation  be  transferred  from  the  executor  upc® 
the  heir,  upon  the  footing  of  the  second  clause  above  mentioned  of  the  contract  of 
marriage  ;  for  the  first  clause  [5223]  is  the  primary,  principal,  and  capital  obUgation ; 
the  after  clause  is  only  an  accessory  obligation  to  the  other.  It  is  so  immsteriil. 
that  nothing  is  therein  expressed  which  would  not  have  been  implied,  whether  ex- 
pressed or  not ;  it  being  plain,  that  if  the  husband  was  bound  to  lay  out  10,000  merb 
for  the  wife's  liferent,  he  and  his  representatives  would  have  been  liable  to  her  for 
the  interest  of  the  money  whether  laid  out  or  not ;  and  therefore  any  question  of 
relief  betwixt  the  heir  and  executor  must  be  regulated  by  the  governing  clause  jio 
which  view  that  clause  never  having  been  implemented,  the  implement  of  it  lies  now 
upon  the  executor. 

Answered;  Imo,  There  is  no  law  that  establishes  a  privilege  to  a  clause  firet  in- 
serted in  a  writing,  to  abolish  the  subsequent  clauses  of  the  same  deed.  All  the 
clauses,  whether  first  or  last  in  point  of  order,  are  to  be  considered  equally  as  deckn- 
tions  of  the  will  of  the  parties,  and  to  have  their  full  effect  in  the  several  events 
for  which  they  are  calculated.  Nor  is  it  to  be  presumed,  that  any  clause  is  addri 
that  is  entirely  insignificant  or  useless.  It  is  to  be  presumed,  that  the  parties  had 
a  view  to  a  different  event  in  the  second  clause  ;  if  it  will  admit  of  that  construction, 
any  construction  will  be  taken  rather  than  to  suppose  they  meant  to  say  nothing,  or 
nihil  agere.     Now,  it  is  obvious  that  there  are  two  separate  events,  to  which  ths» 
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clauses  fall  respectively  to  be  applied.  The  first  is,' Where  the  wife  and  children  shall 
happen  both  to  be  creditors  to  the  father  at  his  decease.  The  second  is,  Where  there 
are  no  children  existing,  but  the  wife  is  the  sole  creditor  upon  the  contract.  In  the 
first  event,  the  father  is  bound  to  lay  out  the  sum  in  favour  of  himself  and  his  wife, 
and  longest  liver,  in  liferent,  and  the  children  of  the  marriage  in  fee.  But  for  the 
other  event,  when  there  happens  to  be  no  children,  and  the  wife  is  the  only  person 
who  has  an  interest  in  the  provision,  the  other  clause  is  adapted  for  securing  her  in 
the  due  payment  of  the  annuity  or  annualrent  yearly,  during  her  hfe.  Suppose  the 
wife  had  been  past  child  bearing  at  the  time\)f  the  marriage,  no  writer  could  have 
inserted  the  first  clause  in  the  contract ;  the  second  would  then  have  been  thought  the 
only  proper  obligation  to  lay  upon  the  husband,  viz.  to  pay  or  secure  to  his  wife  a 
yearly  annuity,  to  be  paid  to  her  in  case  of  survivance  ;  and  if  that  would  have  been 
the  only  clause,  had  the  event  that  has  now  existed  been  foreseen  at  the  time,  it  seems 
pretty  plain,  in  constructing  the  effect  of  the  obligation,  that  that  is  the  clause  to  be 
chiefly  considered  ;  and  not  the  other,  which  was  calculated  for  a  different  event  that 
has  not  happened. 

Now,  iJiis  being  taken  for  granted,  it  is  an  indisputable  point,  that  an  obligation 
for  payment  of  an  annual  sum,  which  is  to  take  place  after  the  debtor's  death,  will 
affect  his  heirs  principally ;  and  the  executors,  if  sued  on  it,  will  be  entitled  to  relief 
against  the  heir.  This  takes  place,  though  the  obligation  has  no  respect  to  lands  ; 
and  the  reason  is,  that  the  executry  is  a  limited  succession,  which  comprehends  only 
the  moveables  that  belonged  to  a  defunct  at  the  time  of  his  death.  They  are  supposed 
to  be  all  contained  in  an  inventory  [5224]  then  taken  up,  and  the  extent  of  them  to 
be  ascertained  at  that  period  ;  and  therefore,  if  a  defunct  had  obligations  due  to  him 
that  depended  upon  distant  events,  which  might  or  might  not  exist  after  his  decease, 
such  obligations,  though  merely  personal,  will  not  fall  under  his  executry ;  e.g.  if  he 
had  acquired  a  liferent  annuity  due  to  a  third  party,  or  had  entered  into  a  contract 
of  victual  for  a  tract  of  years,  all  such  obligations,  cujtts  dies  cedit  de  anno  in  annum, 
will  fall  to  his  heirs,  and  not  to  his  executor  ;  and,  e  contra,  obligations  of  that  nature 
will  ultimately  affect  the  heir,  who  is  entitled  to  a  permanent  succession,  and  not  the 
executry,  which  comprehends  only  what  is  in  bonis  defuncti  at  the  time,  and  cannot 
from  the  nature  of  the  thing  admit  of  a  tractum  temporis. 

2do,  Alexander's  taking  the  investiture  to  the  heirs  in  general,  which  would  have 
made  it  go  to  the  heir  of  the  marriage,  was  a  virtual  implement  of  the  contract. 

"  The  Lords  found.  That  in  this  case  the  heir  is  entitled  to  relief  against  the 
executor." 

For  David  MuUo,  Lockhart. — For  James  and  Robert  Mullos,  Ferguson. 

J.  D.  Fac.  CoL  No.  152,  p.  270. 


No.  20.  [5225]  The  Honourable  John  Arbuthnot,  second  Son  of  the  Viscount 
of  Arbuthnot,  and  the  said  Viscount,  his  Administrator-in-law  v.  Mrs.  Agnes 
Arbuthnot.    June  23, 1773. 

It  is  the  nature  of  the  obligation  granted  for  the  price  of  lands  purchased  at  a  judicial 
sale,  and  not  of  the  debts  ranked  thereon,  that  regulates  the  relief,  quoad  these 
debts,  between  the  purchaser's  heir  and  executor. 

The  estate  of  Finart,  the  property  of  John  M'Farlane,  having  been  incumbered 
with  debts,  partly  secured  by  voluntary  infeftments,  and  partly  by  adju-[5226]-dica- 
tion,  an  action  of  ranking  and  sale  of  that  estate  was  brought,  at  the  instance  of  the 
creditors  ;  and  the  same  having  been  purchased  at  the  sale  by  John  Rowan,  writer 
to  the  signet,  who  granted  bond,  in  common  form,  for  payment  of  the  price,  payable 
to  the  creditors  as  ranked,  decree  of  sale  went  in  his  name  accordingly. 

John  Rowan  having  acted,  in  the  premises,  only  as  trustee  for  James  Arbuthnot, 
he,  by  deed  dated  27th  November  1747,  declared  the  trust,  and  granted  a  conveyance 
of  the  lands  thereafter  in  his  favour  ;  and  James  having  died  in  1747,  without  issue, 
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these  lands  devolved  on  Robert  Arbuthnot,  who  procured  himself  served  and  ret 
heir  in  general  to  his  brother,  whereby  he  carried  the  disposition  of  the  foresaid  I 
on  which  no  infeftraent  had  followed  in  James's  person. 

Robert,  who  survived  James  but  a  short  time,  made  a  settlement  in  favour  of  JoJ 
Arbuthnot,  the  second  son  of  the  Viscount,  then  under  age,  and  whom  the  crediUai 
of  James  having  attached  for  their  payment,  and  it  being  judged  necessary  Ifail 
Robert's  estate  should  be  sold,  warrant  was  obtained  for  that  purpose  ;  and,  wM 
sold,  the  creditors,  both  of  James  and  Robert,  were  paid,  out  of  the  price  themfi 
the  respective  sums  due  to  them. 

Thereafter,  the  present  action  was  brought,  at  John's  instance,  against  Mrs.  Am 
Arbuthnot,  the  executor  of  James,  concluding,  that  she  should  be  decerned  to  icab 
paynient  to  the  pursuer  of  the  particular  sums  therein  mentioned,  which  were  fui 
hj  him,  of  the  debts  that  were  owing  by  the  said  James  Arbuthnot,  and  also  to  relieit 
him  of  a  debt  of  the  said  James  Arbuthnot  still  outstanding.  And  in  this  actkit 
the  Lord  Elliock  Ordinary  '^  repelled  the  defences,  so  far  as  concerns  the  debts  doe 
to  the  creditors  ranked  on  the  price  of  the  estate  of  Finart,  and  the  debt  due  by  bond 
to  Matthew  Henderson ;  and  found  Mrs.  Ann  Arbuthnot,  defender,  as  executm  d 
her  brother,  James  Arbuthnot,  liable  in  payment  of  the  same." 

Pleaded  in  a  reclaiming  petition ;  As,  in  the  course  of  legal  succession,  the  heiitabb 
estate  goes  to  the  heir,  and  the  executry,  or  personal  estate,  to  the  other  nearest  of 
kin,  each  of  these  transit  cum  suo  onere.  The  heritable  debts  must  be  paid  by  the  har 
out  of  the  heritable  estate  ;  and  the  moveable  debts  are  a  burden  on  the  executrr, 
and  must  be  paid*therefrom.  Though  both  estates  are  equally  liable  to  the  crediton, 
they  are  entitled  to  mutual  relief  against  each  other,  in  so  far  as  either  have  paid 
debts  which  do  not  ultimately  fall  upon  them.  And,  as  the  debts  in  question  lud  t 
real  lien  upon  the  estate,  secured  by  infeftments  or  adjudications,  and  as  these  wot 
not  loosed  by  the  judicial  sale  of  the  estate,  but  remained  still  a  real  burden  upon  it. 
they  must  fall  ultimately  on  the  heir,  and  not  on  the  executor. 

The  pursuer's  observation,  that  a  debt  may  be  heritable  quoad  debitorem,  »nd 
personal  quoad  creditorem,  et  vice  versa,  is  nowise  applicable  to  the  case  in  hand.  Tk 
debts  were  heritable,  both  quoad  debitorem  et  creditorem,  being  actually  secnredM 
lands,  the  property  of  James  Arbuthnot,  which  undoubtedly  made  them  heritable 
quoad  debitorem. 

[5227]  Answered,  As  the  right  of  succession  is  regulated  by  the  animus  of  tfe 
creditor ;  so  the  question  of  relief  between  the  heir  and  executor  is  regulated  by 
the  animus  of  the  debtor. 

Where  the  debtor  grants  a  real  security  to  the  creditor,  for  his  payment,  as  he 
has,  by  his  own  act  and  deed,  made  the  same  a  real  burden  on  the  estate,  the  h^ 
does  not  presume  it  was  the  intention  of  the  debtor,  that  the  same  should  ren»iB 
ultimately  a  burden  on  his  heir ;  and,  consequently,  if  he  pays,  he  pays  withoat 
relief  ;  and,  if  it  is  paid  by  the  executor,  the  executor  will  be  entitled  to  be  relmed 
thereof  by  the  heir.  But  that  is  not  the  case  at  present.  The  obligation  which,  in  the 
case,  was  granted  by  James  Arbuthnot,  or,  which  is  the  same  thing,  by  John  Rotob, 
his  trustee,  is  a  mere  personal  obligation,  in  common  form,  for  payment  of  the  prict 
to  the  creditors,  as  they  should  be  ranked. 

It  is  no  doubt  true,  that  the  debts  were  really  secured  on  the  lands  ;  but  then  tist 
real  security  was  not  created  by  the  act  and  deed  of  M'Farlane,  the  original  debtor: 
and  there  is  no  doubt  that,  in  a  question  between  his  heir  and  executor,  these  dabfi 
would  have  been  ultimately  a  burden  on  the  heir  ;  but  the  additional  security  thit 
was  given  to  the  creditors  by  the  purchaser,  from  its  nature,  burdened  the  exccntw, 
and  the  personal  estate,  and  of  which,  therefore,  the  heir  fell  to  be  relieved  by  tk 
former. 

Again,  it  is  a  trite  distinction  in  our  law,  that  obligations  may  be  heritable  jw 
creditorem,  but  moveable  qtwad  debitorem.  Thus,  bonds  excluding  executors,  thongh 
they  descend  to  the  creditor's  heirs,  are  payable  by  the  debtor's  executors,  without 
relief  from  the  heir  ;  as  the  debtor's  succession  cannot  be  affected  by  the  destinatitfi 
of  the  creditor.  And  the  present  case  is  likewise  a  very  proper  instance  of  it 
These  debts  being  really  secured  on  the  lands,  so  the  supervening  personal  secont^ 
granted  by  the  purchaser,  will  not  render  these  debts  moveable,  but  the  rew 
security,  as  the  jus  nobilius,  must  remain,  and  regulate  the  succession  of  the  credif^^- 
The    real    securities,    however,    created    by    the    act    and    deed    of    M'Farlant. 
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nnot  afiect  the  succession  of  the  purchaser  ;  and,  as  he  came  under  no  more  than  a 
ftie  personal  obligation,  for  payment  of  the  price  to  the  creditors  as  ranked,  that 
ligation  cannot,  in  the  least,  be  affected  by  the  nature  of  the  creditor's  rights,  but 
iiist  be  performable  by  the  purchaser's  executor,  out  of  his  personal  estate. 

The  respondents  do  not  dispute  that  the  debts  do  remain  a  burden  on  the  estate, 
Bter  the  purchase,  as  much  as  before  it,  and  that  these  burdens  must  Ukewise  afiect 
le  heir ;  bnt  the  question  is,  Whether  the  heir  is  entitled  to  be  relieved  of  these 
■rdens  by  the  executor  ?  And  it  is  contended,  that,  as  the  purchaser  granted  a 
ersonal  obligation  to  pay  the  price  to  the  creditors  as  ranked,  that  so  he  might  be 
atitled  to  take  the  estate,  disburdened  of  the  debts  of  his  author,  that  this  personal 
bUgation  must  be  made  good,  after  the  death  of  his  executors.  Indeed,  the  debts 
arniot,  with  propriety,  be  said  to  be  a  burden  on  the  estate  of  the  purchaser.  The 
state  is  not  the  estate  of  James  Ar-[5228]'^uthnot,  until  the  price  is  actually  paid 
0  the  creditors  ;  and,  therefore,  the  price  cannot  be  said  to  be  a  burden  on  his  estate. 
Hie  decree  of  sale  does  not  give  a  right  to  the  purchaser ;  it  gives  no  more  than  a 
onditional  right,  viz.  on  payment  of  the  price  to  the  creditors,  as  ranked ;  and  on 
fames  Arbuthnot's  death,  it  was  incumbent  on  his  executors  to  purify  that  condition. 

**  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutors,  and  found  Mrs.  Ann 
ktbuthnot  only  liable  to  the  extent  of  the  inventory." 

Act.  M*QuEEN. — Alt.  Dean  of  Faculty. — Clerk,  Gibson. 

Fol.  Die.  V.  3,  p.  257.     Fac.  Cd.  No.  74,  p.  180, 


No.  21.  Samuel  Brown  v,  Patrick  Brown.    November  19, 1782. 

Found,  that  the  heir-general  is  liable  to  relieve  the  heir  of  conquest. 

%*See,  as  explanatory  of  this  case,  a  prior  question  between  Samuel  Brown 
and  Peter  Blackburn,  voce  Passive  Title. 

The  pursuer  having  failed  in  obtaining  reKef  from  Mr.  Blackburn,  as  intromitter 
with  the  personal  estate,  insisted  against  Mr.  Patrick  Brown,  as  heir-general  to  the 
deceased,  and  consequently  hable  to  relieve  the  heir  of  conquest  from  all  obligations 
not  immediately  affecting  the  subjects  falling  under  the  succession  of  the  latter. 

Pleaded  in  defence  ;  The  grandfather  of  the  deceased  left  four  sons.  The  defender 
represents  the  eldest ;  the  pursuer  the  second  ;  the  defunct  was  the  son  of  the  third  ; 
and  there  was  likewise  a  fourth  son,  who  had  issue.  As  by  the  law  of  Scotland  the 
heritage  or  general  representation  of  the  deceased  brother  or  uncle  descends  to  the 
next  younger  brother  or  uncle ;  the  representative  of  the  fourth  son,  and  not  the 
defender,  who  is  the  descendant  of  the  eldest  brother,  is  heir  of  line  to  the^ieceased. 
In  England  again,  the  law  of  which  regulates  the  succession  in  the  island  of  Jamaica, 
as  the  real  estate  of  every  denomination  goes  to  the  eldest  brother,  the  defender,  in 
place  of  being  obliged  to  relieve  any  other  heir,  would  be  entitled  himself  to  the 
succession. 

Hence,  as  matters  stood  at  the  predecessor's  death,  the  period  when  rights  of 
succession  are  finally  ascertained,  the  present  claim  was  altogether  incompetent ; 
noT  ought  the  extraneous  circumstance,  of  the  defender's  having  a  residence  in  Scot- 
land, to  subject  him  to  that  right  of  relief,  which  the  peculiarity  of  the  law  of  this 
country  indulges  to  heirs  of  conquest. 

Answered  ;  In  whomsoever  the  general  representation  of  the  deceased  is  vested, 
that  person  must  be  liable  primarily  to  all  his  debts.  Heirs  of  a  particular  denomina- 
^on,  BTich  as  conquest,  provision,  marriage,  or  heirs-male,  who  succeed  to  the  subjects 
8peciaDy  devised  to  them,  either  by  provision  of  law,  or  the  destination  of  the  pro- 
pnetor,  are  considered,  with  regard  to  him,  as  singular  successors,  and  their  several 
interests  admit  no  defalcation,  while  he  who  is  held  to  be  eadem  persona  cum  defuncto 
»8  possessed  of  effects  sufficient  for  their  relief. 


^J  Nor  is  it  of  importance  in  the  present  question,  that  by  the  law  of  England, 

tnc  defender  is  entitled  to  the  whole  real  estate  ;   nor  that,  bv  the  law  of  Scotland, 
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the  descendants  of  a  younger  brother  would  have  excluded  them  from  the  sue 
As  of  all  those  who  enjoy  any  part  of  the  predecessor's  estate,  he  alone  is  entitkdf 
the  character  of  heir-general,  every  burden  which  is  not  of  it6  nature  applicable  1 
the  estate  falling  to  the  particular  heirs,  must  affect  him  only. 
The  Lords  repelled  the  defences. 

Lord  Reporter,  Hailes. — Act.  Rae. — ^Alt.  David  Armstrong. — Clerk,  Howl 

C.  FoL  Die,  V.  3,  p.  256.    Fac.  Col.  No.  67,  p.  105. 


No.  3.  [2]  Fraser  v.  Fraser  and  Others.    November  13, 1804. 

A  debt  due  by  an  heritable  bond,  must  be  paid  by  the  heir,  without  relief,  thoo^ 
the  executor  is  taken  bound  in  general  to  pay  all  the  debts  of  the  deceased. 

Lieutenant-Colonel  Hugh  Fraser  of  Knockie,  executed  a  deed  of  settlement  on  the 
28th  of  April  1801,  in  London,  by  which  he  disponed  his  lands  of  Knockie  and  Dtl- 
chappie  to  his  cousin  Simon  Fraser  of  FarraUne,  binding  him-[3]-self  to  make  up 
proper  titles,  and  convey  these  lands  to  him,  his  heirs  and  assignees  ; "  and  with  regaid 
to  my  personal  estate,  I  give,  grant,  devise,  and  bequeath  the  same  in  manner  foUoinBg, 
viz.  in  the  first  place,  I  order  and  direct,  that  my  funeral  charges  and  expenses, 
together  with  all  my  just  and  lawful  debts,  be  paid  by  my  executors  hereafter  named, 
as  soon  after  my  decease  as  conveniently  may  be  :  All  the  rest,  residue,  and  remainder 
of  my  estate  and  effects,  of  every  nature  and  kind  whatsoever,  and  wherever  sitaated, 
I  give,  grant,  and  bequeath,  assign,  convey  and  dispone  to  my  uncle,  James  Fraset 
of  Gorthhck,  Esq.,  his  heirs  and  assignees  ;  and  I  hereby  nominate  and  appoint  him 
the  said  James  Fraser  to  be  my  residuary  legatee." 

Colonel  Fraser  had  not  been  in  Scotland  for  more  than  a  year  before  he  executed 
this  settlement.  His  personal  estate  was  much  more  considerable  than  his  heritable 
property ;  and  the  only  debt  which  he  left  was  a  bond  of  £2000  due  to  Helen  and 
Grizel  Fall,  which  was  heritably  secured  upon  his  estate  in  Scotland. 

Farraline,  and  the  other  trustees  of  Miss  Falls,  brought  an  action  against  the 
executors  for  payment  of  this  bond,  and  the  executors  brought  a  counter  action 
against  Farraline  for  rehef. 

"  The  Lord  Ordinary  having  heard  parties'  procurators,  conjoins  the  process  o! 
relief  at  the  instance  of  John  Spalding  and  others,  the  executors  of  Colonel  Hngh 
Fraser,  against  Simon  Fraser  of  Farraline,  Esq.  with  the  before-mentioned  process 
at  Simon  and  John  Fraser's  instance  against  Colonel  Fraser's  executors :  Finds  the 
whole  defenders,  conjunctly  and  severally,  liable  for  payment  of  the  heritable  bond 
libelled  on  ;  but  in  respect  the  settlement  by  which  the  lands  of  Knockie  are  disponed 
to  Simon  Fraser  of  Farraline,  one  of  the  defenders,  could  only  import  a  right  to  those 
lands,  subject  to  the  heritable  debt  with  which  they  were  burdened ;  and  that  the 
clause  taking  the  executors  bound  to  pay  the  debts,  cannot  have  the  effect  of  alteriBg 
the  right  of  relief  between  him  and  the  executors ;  finds  the  executors  entitled  to 
relief  from  said  Simon  Fraser  of  Farraline,  Esq.,  of  the  heritable  bond  libelled  on, 
conform  to  the  conclusions  of  their  actions  of  relief  ;  and  decerns  accordingly." 

The  trustees  presented  a  petition  to  the  Court  against  this  interlocutor,  and 

Pleaded  :  The  present  case  ought  to  be  decided  by  the  law  of  England,  where  the 
testator  had  his  domicil,  by  which  law  the  executors  are  liable  for  this  debt.  The 
settlement  was  drawn  in  London,  and  must  be  interpreted  according  to  the  received 
rules  of  the  country  where  it  was  executed.  But  even  supposing  the  question  to  be 
decided  according  to  the  principles  of  the  law  of  Scotland ;  when  a  person  dispone* 
an  heritable  subject  to  one,  and,  at  the  same  time,  the  bulk  of  his  fortune  to  another, 
in  a  character  inferring  general  representation,  taking  him  bound  to  pay  the  wh(rfe 
of  his  debt,  he  must  relieve  the  disponee  of  the  burden  attached  to  the  heritable  pro- 
perty.    Consi-[4]-dering  this  as  a  question  of  intention,  there  can  be  no  doubt  that 
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Colonel  Fraser,  who  had  no  other  debt  than  this  heritable  bond,  meant,  by  imposing 
the  obligation  of  discharging  his  debts  upon  his  executors,  that  the  disponee  should 
possess  the  estate  unencumbered,  and  that  the  executors  were  only  to  have  a  right 
to  the  personal  estate  after  paying  this  debt. 

But  the  petition  was  refused  without  answers,  the  Court  being  of  opinion,  that, 
without  a  special  clause  to  that  effect,  the  legal  rules  of  accounting  between  heir  and 
executor  could  not  be  altered. 

Lord  Ordinary,  Hermand.— For  Petitioner,  Craioib. — Agent,  Col.  M'Donald,  W.S.— 

Clerk,  Ferrier. 
J.  Fac,  Col.  No.  179,  p.  403. 


No.  16.  [5247]  Blair  v,  Stewart.    February  28,  1733. 

The  privilege  competent  to  apparent  heirs  by  act  1695,  to  sell  the  predecessor's 
estate  at  a  public  roup,  found  competent  notwithstanding  the  pursuer  had  behaved 
as  heir,  and  become  thereby  liable  to  all  the  debts  of  his  predecessors.     See  Appendix. 

Fol.  Die.  V.  1,  p.  359. 


No.  27.         [5264]  Irvine  v.  Maxwell  of  Springkell.    January  29,  1748. 

A  decreet  of  sale,  at  the  instance  of  an  apparent  heir,  within  year  and  day  of  the  first 
effectual  adjudication,  brings  in  the  whole  creditors,  whether  adjudgers  or  not, 
pari  fossu. 

Richard  Bembie- Johnston,  apparent  heir  of  Colonel  John  Johnston  of  Netherwood, 
pursued  a  process  of  sale  of  his  predecessor's  estate,  which  was  accordingly  sold  21st 
July  1744.  But  Mr.  Francis  Grant,  merchant  in  Edinburgh,  had  obtained  an  adjudi- 
cation 12th  June  of  the  same  year,  upon  a  decreet  of  cognition,  which  interest  came 
into  the  person  of  Sir  William  Maxwell  of  Springkell ;  and  George  Irvine,  writer  in 
Edinburgh,  obtained  an  adjudication  23d  February  1745,  within  year  and  day  of  the 
first. 

A  question  arose,  whether  these  adjudications  ought  to  be  ranked  pari  passu ; 
or  if  the  first  had  a  preference,  as  the  second  was  led  posterior  to  the  decreet  of  sale, 
when  there  was  no  adjudgeable  subject  in  the  hcBreditas  jacens  of  the  common  debtor, 
the  estate  being  sold,  and  the  price  only  affectable  by  arrestment. 

On  the  other  hand  it  was  pleaded.  That  the  adjudications  within  year  and  day  of 
the  first  were  to  be  ranked  pari  passu  with  it ;  and  an  apparent  heir,  by  obtaining  a 
decreet  of  sale,  could  not  take  from  his  predecessor's  creditors  the  benefit  of  leading 
them :  That  adjudications  after  the  sale  of  a  bankrupt  estate,  were  not  only  competent, 
but  necessary,  if  any  of  the  creditors  had  not  completed  their  diligence  before  ;  and 
there  was  no  difference  in  the  competence  of  them,  betwixt  the  case  of  a  sale  pursued 
by  a  creditor,  «nd  by  an  apparent  heir  ;  in  Iboth  which  the  price,  as  come  in  place  of 
the  land,  fell  to  be  affected  by  the  diligence. 

The  Lords  considered  the  decreet  of  sale  as  an  adjudication,  for  the  benefit  of  the 
whole  creditors,  being  obtained  by  the  apparent  heir,  who  was  empowered  by  law 
to  act  as  trustee  for  them  and  himself,  and  being  within  year  and  day  of  the  first 
adjudication,  that  it  ought  to  be  beneficial  to  all,  whether  they  had  adjudged  sub- 
sequent to  it  or  not ;  they  therefore  found  the  whole  creditors  on  the  estate  were  to 
be  ranked  pari  passu. 

N.B.  The  apparent  heir  had  raised  a  summons  of  sale,  which  he  desisted  from 
on  account  of  an  informality,  and  raised  another ;  before  the  execution  of  which, 
Mr.  Grant,  who  had  been  called  in  the  first,  commenced  his  diligence  ;  but  this  did  not 
seem  to  influence  the  decision. 

Reporter,  Drummore. — For  Irvine,  A.  Macdouall.— Clerk,  Hall. 

D.  Falconer,  v.  1,  No.  233,  p.  319. 
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No.  29.     [5270]  «^OHN  LowDON,  and  other  Creditors  of  Edward  Murray  of  i 
stenchill  v.  Gideon  Murray,  Tenant  in  Drumstenchill.    June  13,  1752. 

A  tack  granted  by  an  apparent  heir,  though  three  years  in  possession,  was  found  i 

efiectual  against  an  adjudger. 

Alexander  Murray,  being  in  possession  of  the  lands  of  Drumstenchill,  as  ap] 
heir  to  his  father  Edward,  set  in  tack  a  part  of  thede  lands  to  Gideon  Murray  i( 
space  of  19  years,  at  the  same  rent  they  had  formerly  paid. 

The  creditors  of  the  said  Edward  Murray  having  adjudged  the  said  lands 
Alexander,  as  charged  to  enter  heir  to  his  father  John  Lowdon,  one  of  the 
brought  a  sale  of  the  estate,  and  together  therewith  a  reduction  and  improbaticMi, 
is  usual,  in  order  to  force  production  of  all  rights  afiecting  the  estate. 

The  summons  of  reduction  and  improbation  was  executed  against  Gideon  Hnnxr 
the  tenant,  who  appeared  and  produced  his  tack ;  against  which  the  creditors  objected 
that  it  was  null,  being  granted  by  an  apparent  heir.  The  Lord  Ordinary,  2d  Jrff 
1751,  "  sustained  the  reason  of  reduction  of  the  tack,  as  flowing  a  non  kabfttk 
potestatem,^^ 

Long  after  the  days  of  reclaiming  were  over,  Gideon  Murray  applied  to  ^ 
Ordinary,  and  afterwards  by  petition  to  the  whole  Lords,  setting  forth,  tiat  the  pro- 
ceedings in  this  process  against  him  were  irregular ;  for  he  was  properly  no  [5271]  P*?*f 
in  the  reduction,  nor  was  the  tack  called  for  in  the  summons,  or  any  ground  of  rednctitt 
thereof  libelled,the  process  being  intended  only  to  force  creditors  to  produce  their  ri^ts 
and  diligences,  that  the  ranking  might  go  on :  The  summons  was  by  mistake  execated 
against  him,  and  he  ignorantly  produced  his  tack ;  but  as  the  certification  would  uofe' 
have  struck  against  the  tack  had  he  not  produced  it,  so  neither  coidd  it  be  reduced' 
in  this  process  when  produced.  And  this  being  the  case,  he  insisted  that  he  was  tot 
forclosed  by  the  lapse  of  the  reclaiming  days,  because  the  whole  proceedings  were 
void  and  null,  and  therefore  the  interlocutor  ought  to  be  recalled. 

2dly,  Although  there  were  a  proper  process  of  reduction  brought,  yet  John  Lowdon 
and  the  other  creditors  could  not  insist  therein,  because  they  are  not  infcft:  ai^ 
creditors  not  infeft  cannot  challenge  a  tacksman  whose  right  is  real  by  possession. 

3dly,  The  tack  is  not  null,  as  flowing  a  non  habente  ;  for  it  was  set  by  an  appaieot 
heir,  who,  as  he  was  entitled  to  continue  his  predecessor's  possession,  of  course  w» 
entitled  to  substitute  another  person  in  his  own  place,  by  granting  him  a  tack  of  tie 
lands ;  for  this,  amongst  other  reasons,  that  the  lands  might  not  lie  waste.  At  least, 
seeing  the  apparent  heir  was  more  than  three  years  in  possession,  this  tack  must  he 
valid  by  act  24th,  Pari.  1695. 

Answered  for  John  Lowdon  and  the  other  creditors ;  That,  in  a  process  of  this 
nature,  creditors  are  entitled  to  object  to  any  interest  founded  on  in  competition 
with  them,  and  to  remove  all  the  incumbrances  that  stand  in  the  way  of  their  pay- 
ment, as  the  tack  in  question  does  ;  for  though  the  lands  may  be  set  for  tic  old  rent 
yet  as  the  tack  is  for  the  space  of  19  years,  it  must  occasion  the  lands  to  sell  at  a  lower 
price.  And  supposing  that  the  certification  would  not  have  struck  against  the  Ud 
if  not  produced,  yet  seeing  the  tacksman  compeared  with  his  tack,  and  founded  iip<ffl 
it,  it  surely  was  competent  for  the  creditors  to  object  to  the  validity  of  the  tack ;  bi* 
own  acting  subjected  himself  to  a  trial  of  his  title  ;  and  as  he,  no  doubt,  expected 
to  avail  himself  of  the  judgment  had  it  been  in  his  favour,  so  of  course  it  follows,  that 
he  cannot  now  complain  of  the  incompetency  of  the  process  when  judgment  has  gone 
against  him. 

With  respect  to  the  objection  to  the  pursuers  title  to  reduce,  because  they  are  not 
infeft, 

Answered,  That  as  the  tacksman  provocavit  ad  judicium  by  insisting  on  a  prefer- 
ence in  virtue  of  his  tack,  and  thereby  gave  rise  to  their  objecting,  he  must  stand  or 
fall  by  the  judgment  given. 

And  as  to  the  power  of  an  apparent  heir  to  set  tacks,  it  is  triiissimi  juris,  that  kf 
has  no  such  power,  having  no  right  in  himself  further  than  to  continue  his  predecessors 
possession ;  and  though  a  tack,  set  by  an  apparent  heir  three  years  in  posscssioD, 
might  be  good  against  a  subsequent  heir  upon  the  act  1695,  yet  it  cannot  avail  tke 
tacksman  in  a  question  with  creditors,  or  with  a  singular  successor. 
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[5272]  B^t  it  is  needless  to  insist  further  on  these  points  ;  for.  as  the  days  for 
uming  were  run  long  before  the  defender  applied  against  the  Lord  Ordinary's 
rlocutor,  the  Court  cannot  now  consider  the  pursuer's  title,  nor  enter  into  the 
its  of  the  reasons  of  reduction. 

"  The  Lords  were  of  opinion,  that,  had  the  tack  not  been  produced,  the  certification 
he  reduction  and  improbation  would  not  have  struck  against  it ;  but  the  Lords, 
egard  of  the  production  of  the  tack,  found  the  tack  void  and  null ;  and  therefore 
cred  to  the  Lord  Ordinary's  interlocutor.'* 

Act.  Ro.  Pringle. — Alt.  Jo.  Dalrymple. — Clerk,  Kirkpatrick. 

I.  Fol.  Die.  V.  3,  p.  258.    Fac,  Col,  No.  1  i,  p.  28. 


.  31.        [5273]  James  Burns  v.  Archibald  Pickens.    July  4, 1758. 

onerous  purchase  from  an  apparent  heir  three  years  in  possession,  cannot  be 
defeated  by  an  adjudication  upon  a  gratuitous  bond  of  a  second  apparent  heir, 
though  deduced  for  behoof  of  the  gratuitous  creditor  in  the  bond,  and  not  of 
the  second  apparent  heir. 

James  Knox,  when  apparent  heir  to  his  brother  John,  sold  several  subjects,  in 
lich  John  had  been  infeft,  but  in  which  he  himself  was  not  infeft.  He  lived  more 
an  three  years  after  the  sales  so  made  by  him.  One  of  these  subjects  came  into 
e  hands  of  Archibald  Pickens. 

George  Knox,  the  brother  of  James,  granted  a  gratuitous  bond  to  James  Burns, 
be  the  foundation  of  an  adjudication  of  these  subjects,  for  the  behoof  of  Burns  ; 
td  accordingly  Burns  obtained  adjudication  against  George,  as  charged  to  enter  heir 
'  lu8  father  John  in  these  subjects  ;  and  upon  that  title  brought  a  reduction  of  the 
H)ve  sales  against  the  several  possessors  ;  and  among  others  against  Pickens. 

The  ground  of  the  reduction  was,  that  the  sales  had  been  made  by  an  apparent 
)ir ;  and  therefore  flowed  a  non  habente  potestatem.  The  defence  for  Pickens  was, 
»t  as  James  Knox,  the  apparent  heir,  had  been  three  years  in  posses- 
on,  George  Knox,  the  next  apparent  heir  of  James,  was  therefore  bound  by  hirf 
lerous  deeds ;  and  Burns,  on  a  gratuitous  bond  from  George,  could  not  quarrel' 
Mtec  sales  which  George  himself  could  not  quarrel. 

The  abstract  question  came  therefore  to  be,  whether  an  onerous  purchase  from 
a  apparent  heir  who  had  been  three  years  in  possession,  can  be  defeated  by  an 
djudication  upon  a  gratuitous  bond  of  a  subsequent  apparent  heir,  de-[5274]-duced, 
ot  for  his  own  behoof,  but  purposel}r  to  connect  a  title  to  the  estate  of  his  predecessor, 
M  behoof  of  the  gratuitous  creditor  in  the  bond. 

Pleaded  for  Burns  ;  At  common  law  no  man  could  sell  that  heritage  in  which  he 
fas  not  infeft.  The  statute  of  1695  corrected  the  common  law,  and  gave  certain 
fleets  to  deeds  of  apparent  heirs  in  certain  circumstances: ;  but  in  statutes  correctory 
'f  the  coramon  law,  courts  of  justice  cannot  extend  their  interpretation  beyond  the 
*nct  words  of  the  statute  ;  nor  apply  decisions  to  cases  falling  within  the  purview 
wd  reason  of  the  statute,  if  they  fall  not  within  the  letter  of  it.  Now,  the  alteration 
Jiade  on  the  common  law  by  the  statute  of  1695,  is  that  when  a  second  apparent 
Mir  either  serves  himself  heir,  or  by  adjudication  on  his  own  bond  succeeds  to  a  remoter 
predecessor,  he  shall  be  liable  to  the  debts  and  deeds  of  the  interjected  apparent  heir 
Jjho  was  three  years  in  possession  of  the  lands  with  which  he  connects  ;  but  here 
^rge  has  not  connected  himself  with  the  lands  by  a  service,  for  he  is  not  served  at 
*"'Jf^ither  has  he  succeeded  by  an  adjudication  on  his  own  bond,  for  the  bond  granted 
Jy  aim  is  not  for  his  own  behoof,  but  for  the  behoof  of  Burns  ;  and  it  is  Burns,  and  not 
»^«i  who  is  to  succeed  upon  it. 

Answered  for  Pickens  ;  The  statute  of  1695  was  intended  to  correct  the  frauds 
01  apparent  heirs ;  but  statutes  correctory  of  fraud  are  to  be  extended  to  every  case 
J"JiDg  within  the  purview  and  reason  of  them.  In  order  to  bind  the  second  apparent 
^^»  or  those  in  his  right,  all  that  the  statute  requires  is,  that  the  estate  be  taken  out 
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of  the  hceredUas  jacens  by  his  act  and  deed,  whether  in  the  form  of  a  service  or 
adjudication.     It  is  not  the  less  true,  that  an  heir  takes  the  succession  out  ol 
hcereditas  jacens,  that  he  has  thought  fit  to  give  it  away  to  another,  whether  gra' 
or  for  an  onerous  cause  ;  even  if  he  should  give  it  away  before  the  titles  are  made 
that  would  not  relieve  him  from  the  sanction  of  the  statute.     If  the  title  is  made 
in  consequence  of  his  deed,  he  must  be  liable  at  least  in  valorem  of  the  estate, 
he  has  carried  ofi  from  the  hcereditas  jacens  of  his  predecessor,  whether  he  h 
to  himself,  or  disposes  of  it  to  another. 

Of  this  many  instances  may  be  figured,  which  cannot  be  disputed  to  fall 
the  statute.     Suppose  an  apparent  heir  should  sell  the  estate  in  which  his 
father  died  inf eft,  before  he  makes  up  titles,  and  after  the  purchaser  is  inf eft  he 
up  his  titles  by  service ;  or  suppose  the  disposition  he  had  granted  before  the  sei 
had  been  gratuitous  ;  in  either  of  these  cases  it  could  not  be  doubted,  that  th« 
would  be  Sable  to  his  father's  debts,  in  terms  of  the  statute ;  thou^  it  might 
alleged,  with  the  same  colour  as  in  the  present  case,  that  the  heir  had  not  cum  effeA 
succeeded  to  his  grandfather's  estate,  as  his  service  truly  gave  him  nothing ;  for  tfal 
the  moment  it  was  expede,  and  completed  by  infeftment,  the  right  accr^ced  to  A 
purchaser  or  gratuitous  disponee  to  whom  he  had  before  conveyed  it. 

Again,  if  in  place  of  serving  heir,  the  purchaser  should  chuse  the  other  metki 
to  make  up  the  title,  by  charging  him  to  enter  to  his  grandfather,  and  [5275]  adjudgji^ 
upon  the  disposition  or  obligation  to  infeft,  there  seems  as  little  ground  to  doaH 
that  the  heir  would  be  liable  in  terms  of  the  act,  though  he  had  chosen  to  part 
the  estate,  in  place  of  keeping  it,  and  had  made  up  the  title  in  such  manner,  that 
lands  should  immediately  pass  over  to  the  purchaser,  without  remaining  one 
with  liimself . 

And  if  that  would  be  the  case,  even  where  the  title  is  made  up  by  adjadic&tMi 
upon  a  disposition,  it  applies,  a  fortiori,  to  the  present  case,  where  the  adjudicati 
is  upon  a  bond.  For  though  the  title  was  directly  vested  in  Burns,  to  the  extent 
the  sum  in  the  bond,  yet  as  to  the  reversion  of  the  subjects  adjudged  over  and  sbofi 
that  sum,  the  right  was  acquired  to  the  heir,  and  not  to  the  adjudger  ;  and  as  the  hak 
could  not  contest  payment  of  the  last  possessor's  debts,  to  the  extent  of  the  value  |i 
the  reversion  which  remained  with  him  after  adjudication,  so  a  court  will  notsusui 
it  as  a  defence  against  his  being  liable  to  the  whole  value  of  the  lands,  that  he  lui 
given  away  a  part,  whether  onerously  or  gratuitously,  by  the  same  deed  by  wtiA 
he  established  a  title  to  the  subject. 

'^  The  Lords  found,  that  the  pursuer  cannot,  on  his  gratuitous  bond,  and  adjiidic«< 

•  tion  following  upon  it,  impugn  the  defender's  right  flowing  from  James  Knox,  up* 

account  of  James  Knox's  not  making  up  his  titles,  as  James  is  admitted  to  have  beet 

three  years  in  possession." 

Act.  LocKHART. — Alt.  Ferguson. 

J.  D.  Fd,  Die,  V.  3,  p.  258.    Fac,  Cd.  No.  1 15,  p.  iXI9. 


No.  33.     [5276]  James  Knox  v.  Irvine  and  Forsyth.    November  21, 1759. 

The  son  of  an  heiress  possessing  in  a  state  of  apparency  falls  under  the  act  16&5,  not' 
withstanding  his  father's  having  right  to  the  hf erent  by  courtesy. 

By  the  death  of  Sarah  Irvine,  proprietrix  of  the  land  of  Kirkconnel,  her  BurviviB| 
husband  William  Knox  was  entitled  to  the  courtesy.  Dr.  Knox  the  heir-apparw^ 
was  allowed  by  his  father  to  possess  the  bulk  of  the  land,  by  levying  rents  and  py^ 
tacks  in  quality  of  heritable  proprietor,  assuming  that  designation  in  every  one  d 
his  deeds.  Particularly,  he  set  a  tack  of  certain  [5277J  houses  and  yards  in  the  to«i 
of  Ecclefechan,  to  Robert  Irvine  and  Thomas  Fors3rth,  to  endure  for  1260  rears.  The 
Doctor  having  died  in  apparency,  his  sister  Janet  Knox  the  next  heir,  was  inffft 
upon  a  precept  of  dare  constat  from  the  superior.  She  brought  a  reduction  of  tfcf 
tack  as  granted  a  non  habente  potestcOem,  insisting,  that  she  was  not  bound  bj  brf 
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brother's  deeds,  though  he  was  more  than  three  years  in  possession ;  because  he  was 
excluded  by  the  courtesy,  and  therefore  could  not  possess  as  heir-apparent,  but  only 
in  the  father's  right.  It  was  answered.  That  the  courtesy  cannot  take  place  unless  it 
be  claimed  ;  and  that  it  was  not  claimed  is  evident  from  the  following  circumstance, 
that  the  son  possessed  as  heritable  proprietor ;  and  that  this  possession  must  sub- 
ject Janet  the  next  heir  to  his  onerous  deeds,  unless  Janet  will  bring  evidence  that 
the  son's  title  of  possession  was  derived  from  his  father  claiming  the  courtesy.  The 
Court  repelled  the  defence  upon  the  courtesy ;  found,  **  that  Dr.  Knox  possessed  as 
heir-apparent ;  and,  therefore,  assoilzied  from  the  reduction." 

Fol.  Die.  v.  3,  p.  258.    Sel.  Dec,  No.  157,  p.  217. 


No.  34.        [5279]  Charles   M'Kinnon   of   M'Kinnon   v.  Sir  James   M'Donald. 

February  14, 1765. 

Where  a  fee  becomes  void  by  the  death  of  the  proprietor,  the  next  heir  in  existence 
may  serve,  though  there  be  a  nearer  in  hope.  And  this  heir,  who  may  be  termed 
heir  expectant,  may  sell  land  for  payment  of  the  family  debts. 

The  lands  of  M'Einnon  having,  anno  1715,  been  forfeited  to  the  Crown  by  the 
attainder  of  the  deceased  John  M'Kinnon,  were  purchased  from  the  Crown  by  Sir 
James  (Srant,  who  conveyed  the  same  "  to  John  M*Kinnon,  junior,  eldest  son  to  the 
said  John  M'Einnon  the  attainted  person,  and  the  heirs-male  of  his  body ;  whom 
failing,  to  the  heirs-male  of  the  body  of  the  said  John  M'Einnon  elder  ;  whom  failing, 
to  John  M^Einnon  tacksman  of  Missinish,  and  the  heirs-male  of  his  body ;  whom 
failing,  Ac."  And,  upon  the  procuratory  of  resignation  contained  in  the  disposition, 
the  said  John  M'Einnon,  junior,  expede  a  charter  imder  the  Great  Seal,  and  was 
infeft.  John  M'Einnon,  junior,  [5280]  died  in  the  year  1737,  without  issue-male, 
whereby  the  estate  would,  according  to  the  said  settlement,  have  devolved  upon  the 
male-issue  of  his  father,  had  any  such  existed  at  that  time  ;  but  none  existing,  the  said 
John  M'Einnon,  tacksman  of  Missinish  was  served  heir  in  special  to  the  said  John 
M'Kinnon,  junior,  his  grand-nephew,  and  was  infeft. 

John  M  Einnon,  elder,  the  attainted  person,  having,  in  the  year  1743,  married  a 
second  wife,  had  of  that  marriage  two  sons,  Charles  M'Einnon  bom  in  the  1753, 
and  a  yoimger  son  bom  1756.  Charles,  who  was  the  nearest  heir  in  terms  of  the 
destination,  brought  a  process  against  Missinish,  for  declaring  his  own  right,  and  for 
setting  aside  Missinish  s  service ;  and  obtained  a  decree  of  the  Court  of  Session ; 
finding,  '*  That,  upon  the  pursuer's  birth,  the  defender's  right  to  the  estate  of  M^Kinnon 
resolved  and  became  void ;  that  the  pursuer  has  right  to  the  said  estate  from  the 
time  of  his  birth  ;  and  that  he  may  make  up  his  titles  to  the  estate  as  if  the  defender 
had  never  been  entered." 

As  the  estate  was  much  burdened  with  debt,  Missinish,  in  the  year  1751,  at  which 
time  John  M'Einnon  elder  had  no  children,  nor  much  prospect  of  any,  sold  part  of  the 
estate  to  Sir  James  McDonald,  at  the  price  of  £7300  Sterling  ;  which  sum  was  wholly 
or  nearly  applied  for  payment  of  the  family  debts.  This  price  was  reckoned  adequate 
at  the  time  of  the  sale  ;  but  as  land  in  the  Isle  of  Sky  came  soon  after  to  rise  m  its 
value,  Charles  M'Einnon,  in  the  year  1758,  found  it  his  interest  to  bring  a  reduction  of 
this  sale  against  Sir  James,  upon  the  following  groimd,  That  Missinish's  right  to  the 
land  was  temporary  only,  and  not  such  as  to  empower  him  to  alien  any  part.  Sir 
James,  on  the  other  hand,  insisted,  Imo,  That  Missinish  was  proprietor,  and  conse- 
quently entitled  to  ahen.  2do,  Supposing  him  no  more  than  a  curator  bonorum, 
the  sale  was  necessary  for  payment  of  the  family  debts,  and  therefore  ought  to  be 
found  effectual. 

''  The  Court  sustained  the  sale  to  Sir  James  M'Donald,  and  assoilzied  him  from 
the  reduction." 

Instead  of  stating  the  pleadings  pro  and  con,  which  were  drawn  out  to  an  enormous 
length,  it  will  probably  give  more  satisfaction  to  set  forth  the  chain  of  reasoning 
that  arises  from  this  case  and  leads  to  the  judgment  given* 
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By  the  common  law  of  this  land,  no  man  can  serve  as  heir  to  a  predecessa, 
he  who  can  qualify  himself  to  be  the  nearest  heir,  and  who  in  that  character  e: 
all  others,  which  is  the  precise  definition  of  an  heir  apparent.     It  is  not  s 
that  he  can  qualify  himself  the  nearest  heir  for  the  time  ;    for  that  circ 
can  only  entitle  him  to  be  termed  heir  expectant,  but  does  not  constitute  hira 
apparent.    And  it  is  for  that  reason  that  when  a  man  dies  without  children,  kai 
a  wife,  his  brother  cannot  serve  for  nine  months,  because  of  the  possibility  tlut 
relict  may  produce  a  child. 

The  only  exception  to  this  rule,  is  the  succession  of  the  father,  where  the  son 
without  nearer  relations.     But  the  reason  is  obvious,  that  if  the  father  [5281]  ^o« 
delay  his  entry  while  there  is  a  possibility  of  his  having  children,  who  would  be 
heirs,  he  never  could  enter  at  all. 

This  necessary  exception  from  the  general  rule  of  succession,  has  drawn 
with  it  another  exception  not  altogether  so  necessary.     The  proprietor  of  a 
estate  dies  leaving  a  father  and  a  sister.     The  sister  may  take  up  the  sua 
though,  by  the  possibility  of  her  father's  male  issue,  she  cannot  qualify  herself 
apparent.     For  it  would  be  absurd,  that  she  can  bar  her  father,  and  yet  not  be  ecdi 
herself  to  enter.    So  stands  the  common  law,  without  indulging  any  other  exce[  " 

The  case  is  still  more  clear  against  an  heir  expectant,  when  we  take  under 
sideration  the  present  settlement.     The  destination  is  "  to  John  M'Kinnon,  j 
and  the  heirs-male  of  his  body  ;   whom  failing,  to  the  male-issue  of  John  M'Kii 
elder ;   whom  failing,  to  Missinish,"  &c.     Here  there  is  no  place  for  Missinish 
he  can  qualify  that  the  male  issue  of  John  M'Kinnon  elder  have  failed.,  which  in 
case  he  never  could  do,  because  de  facto  they  have  not  failed. 

In  cases  of  this  nature,  the  practice  of  the  Roman  law  was  to  name  a 
bonorum,  who  managed  the  estate  till  time  made  it  certain  who  was  the  heir; 
that  this  was  formerly  our  practice,  appears  from  a  decision  observed  by  Stair,  V. 
Feb.  1677,  Bruce  contra  Melville,  voce  Succession.  This  was  considered  &£ 
down  to  the  1708,  when  on  the  2d  Jan.  1708,  Lord  Monstuart  v.  Dame  Eliz.  M*r 
voce  Succession,  the  nearest  heir  for  the  time,  was  admitted  to  serve,  though 
was  a  possibility  of  a  nearer  heir.  This  was  a  new  exertion  of  the  ncbUe  oficivtii 
in  order  to  remedy  many  hardships,  and  even  injustice  that  must  arise  in  this  &»,: 
from  the  aforesaid  rule  of  succession  established  at  common  law.  For  if  the  s^^^ 
cession  be  suspended,  and  the  estate  be  put  under  the  management  of  a  cuntM^ 
two  consequences  must  follow  among  many  that  break  in  upon  the  principles  of  josfect 
The  first  respects  the  creditors  of  the  deceased  proprietor,  who  during  this  inteml 
are  deprived  of  every  legal  remedy  for  making  their  debts  effectual.  A  charge  to 
enter  heir  is  the  first  step  of  diligence,  which  is  indispensable ;  and  yet  there  ai 
be  no  charge,  if  there  be  no  heir  to  be  charged.  The  next  respects  the  heir  expectant, 
who  is  also  heir  apparent,  if  no  nearer  heir  shall  happen  to  exist ;  and  if  this  nui 
cannot  enter  heir,  the  superior,  who  must  have  a  vassal,  is  entitled  to  sweep  awf 
the  whole  rents  by  a  declarator  of  non-entry.  Now  supposing  the  heir  eipcctanl 
to  be  also  heir  apparent,  though  this  cannot  be  known  at  the  time,  he  ia  entitled  to 
the  rents  as  heir  apparent,  from  the  very  moment  of  the  predecessor's  death,  »d 
yet  these  rents  are  levied  by  the  superior  upon  a  good  title  in  law,  who  npon  tkit 
account  can  never  be  bound  to  restore  them.  Here  is  another  wrong  or  act  of  ia* 
justice :  And  as  it  is  a  rule  in  equity,  that  there  cannot  be  a  wrong  without  a  rcmedv, 
it  is  the  duty  of  the  Court  of  Session  to  provide  a  remedy,  which  is  done  by  auth<HiflD^ 
the  heir  for  the  time  to  enter. 

[5282]  It  being  now  established  that  the  expectant  heir  may  enter,  the  importaat 
question  is.  What  ought  to  be  the  effect  of  such  entry  ?  The  following  ansvtf  » 
founded  clearly  upon  the  principles  of  law  and  justice ;  that  such  entry  ought  to 
have  the  effect  to  remedy  the  unjust  consequences  above  stated,  and  not  to  hareaEf 
further  effect,  particularly  not  to  have  the  effect  of  forfeiting  the  nearer  heir  After- 
wards born  ;  which  forfeiture  would  be  an  act  of  injustice,  no  less  violent  than  ti«f 
above  mentioned,  to  remedy  which  the  service  is  authorised.  This  would  not  onlj 
be  a  flagrant  wrong  in  the  Court,  but  plainly  ultra  vires.  For  though  the  Court  hi 
power  to  remedy  the  injustice  of  common  law,  they  have  not  power  arbitranlvt* 
alter  the  common  law  ;  and  still  less  to  alter  it  in  order  to  commit  injustice.  Henff 
it  clearly  follows,  that  the  service  of  an  heir  expectant  cannot  have  the  effect  of  «b 
ordinary  service  to  transfer  to  him  the  property,  so  as  totally  to  exclude  the  neaRi 
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heir  afterward  existing  ;  for  this  would  be  forfeiting  an  innocent  man  of  his  prot)erty, 
an  injustice  which  cannot  be  authorised  by  any  court. 

The  effect  of  such  a  service  being  thus  limited  upon  equitable  principles,  the 
only  remaining  question  is,  What  ought  to  be  held  the  nature  of  such  a  service,  in 
order  to  make  it  correspond  to  the  limited  effect  above  mentioned.  If  held  to  be 
of  the  nature  of  an  ordinary  service,  and  that  the  heir  apparent  is  sufficiently  secure, 
if  the  heir  expectant  be  obliged  to  denude  in  his  favours  ;  I  answer  that  this  remedy 
is  far  from  being  effectual.  For  if  the  land  be  transferred  to  the  heir  expectant  in 
property,  it  must  be  affected  by  his  debts  and  deeds.  He  is  upon  the  supposition 
similar  to  an  heir  of  entail  at  common  law,  who  even,  after  incurring  an  irritancy,  can 
alien  the  estate  before  a  declarator  is  raised  against  him.  The  heir  expectant  con- 
tinues proprietor  till  he  be  decerned  to  denude  ;  in  the  mean  time,  as  proprietor, 
he  must  have  the  power  of  disposal. 

The  counsel  for  the  heir  apparent,  sensible,  for  the  reason  above  given,  that  an 
action  against  the  heir  expectant  to  oblige  him  to  denude,  is  no  security  to  the  heir 
apparent,  unwarily  yielded  that  the  property  is  transferred  by  the  service,  but  that 
the  right  of  the  heir  expectant  is  resolved  i^pso  facto  upon  the  existence  of  the  nearer 
heir ;  which  must  bar  the  debts  and  deeds  of  the  heir  expectant,  according  to  the 
rule  qiu)d  resoltUo  jure  dantis  resolvitur  jus  accijnentis.  But  this  construction  of  the 
service  lies  open  to  many  objections.  In  the  first  place.  That  a  pure  infeftment, 
once  legally  established,  should  resolve  i^pso  factOy  is  a  novelty  in  the  law  of  Scotland, 
and  contradictory  to  the  maxim,  That  one  infeftment  of  property  cannot  be  taken 
away  but  by  another.  2do,  Supposing  the  nearer  heir  to  exist  a  week  only  or  a  day, 
what  becomes  of  the  heir  expectant  ?  His  infeftment  is  voided.  Is  it  necessary 
that  he  be  infeft  a  second  time  %  And  if  his  first  infeftment  continue  in  force,  it  is 
not  voided  ifso  facto  by  the  existence  of  a  nearer  heir.  But  3tio,  Supposing 
these  objections  to  be  capable  of  a  satisfactory  answer,  the  great  difficulty  remains 
that  the  maxim  urged  is  not  applicable  to  this  case.  It  is  evident,  indeed,  from 
prin-[6283]-ciples,  that  a  man  who  has  a  limited  right  cannot  convey  one  that  is 
unlimited  ;  and  it  is  equally  evident,  that  when  a  man's  right  is  reduced  a  prindpio, 
all  the  rights  derived  from  him  must  fall  of  consequence.  But  I  see  not  that  the 
maxim  can  be  carried  further.  A  case  resembling  the  present  is  a  feu  reduced  ob 
non  sclulum  canonem.  Here  the  right  of  the  author  is  resolved.  But  will  this  resolve 
an  adjudication  led  against  the  feuar  before  he  incurred  the  irritancy  ?  By  no  means. 
In  general,  it  is  necessarily  inherent  in  property,  that  the  subject  should  be  at  the 
disposal  of  the  proprietor  ;  and  therefore,  if  I  have  the  full  property  in  me  this  day, 
my  deeds  and  debts  must  affect  it ;  and  if  these  be  once  legally  established  upon  the 
land,  no  subsequent  event  can  render  them  ineffectual  either  in  law  or  equity.  And 
whatever  may  have  been  the  practice  of  the  feudal  law,  I  see  no  foundation  in 
common  law  that  recognition  should  forfeit  those  rights  derived  from  the  ward-vassal, 
which  he  could  lawfully  grant  as  being  within  the  half  of  his  feu.  Tacks  indeed  are 
not  effectual  against  the  superior  while  the  land  is  under  ward  ;  but  the  reason  is, 
that  a  tack,  being  a  personal  contract,  is  not  in  its  nature  effectual  against  any  but  the 
contractors  ;  and  the  act  18th,  Pari.  1449,  makes  them  only  good  against  a  purchaser, 
not  against  the  superior. 

Abandoning,  therefore,  this  plan,  I  suggest  another  that  seems  liable  to  no  legal 
objection,  and  at  the  same  time  does  justice  to  all  concerned,  which  is,  to  hold  the 
service  of  the  heir  expectant  with  the  infeftment  following  upon  it,  to  be  a  conveyance 
of  the  property  sub  conditione,  to  be  purified  in  case  a  nearer  heir  exist  not,  and  to  be 
void  a  frincipio  if  a  nearer  heir  exist.  Such  conditional  infeftments  are  no  strangers 
to  our  law.  An  infeftment  a  ??ie  is  good  from  its  date,  if  it  be  confirmed  by  the  superior 
at  whatever  distance  of  time  ;  and  null  from  its  date  if  it  never  be  confirmed.  An 
infeftment  in  warrandice  is  equally  conditional,  depending  on  the  event  of  eviction 
or  not  eviction. 

This  construction  of  the  service,  will;  on  the  other  hand,  prevent  all  the  hardships 
that  ensue  if  the  entry  of  the  heir  expectant  be  barred  ;  and  on  the  other,  will  prevent 
the  injustice  done  to  the  heir  apparent  if  the  service  be  held  pure  and  not  conditional. 
The  creditors  of  the  deceased  proprietor  have  an  heir  whom  they  can  charge  to  enter 
in  order  to  adjudge  the  estate  ;  and  the  diligence  will  be  effectual,  even  against  the 
nearer  heir  afterwards  existing ;  because  the  heir  expectant  was  the  only  person 
who  could  be  charged.    The  heir  expectant,  by  being  admitted  to  enter,  bars  the 
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superior  and  levies  the  rents  ;  and  if  a  nearer  heir  be  afterwards  born,  he  is  not 
either  for  the  debts  or  deeds  of  the  heir  expectant. 

At  the  same  time  the  heir  expectant,  though  a  conditional  proprietor  only, 
have  powers  of  administration  equal  at  least  to  those  of  a  curator  bonis,    "" 
he  can  do  every  act  of  ordinary  administration,  such  as  entering  vassals,  pa] 
family  debts,  &c.,  nay,  he  can  do  acts  of  extraordinary  administration,  sock 
granting  real  securities  to  the  predecessor's  creditors,  and  even  selling  land,  ii 
acts  be  found  necessary. 

[5284]  With  respect  to  the  rents  arising  after  the  predecessor's  death,  the 
is,  To  whom  these  ought  to  belong  ?  The  common  law  undoubtedly  bestows 
rents  upon  the  heir  apparent,  however  late  his  existence  be.  But  to  the  heii  ck 
pectant  who  is  permitted  to  enter,  there  is  a  clear  defence  in  equity  against  the  Ui 
apparent  claiming  these  rents  retro  from  the  death  of  his  predecessor  ;  which  is,  & 
as,  on  the  one  hand,  he  is  not  to  sulEer  by  the  entry  of  the  heir  expectant,  so,  on  Ai 
other,  he  is  not  to  have  any  benefit  from  it.  Now,  supposing  the  heir  ezpectafll 
had  abstained  from  entering,  the  rents  would  have  been  sweeped  away  by  the  supenoi 
upon  a  declarator  of  non-entry.  And  therefore,  as  this  evil  is  prevented  by  lie  coJijr 
of  the  heir  expectant,  it  is  just  and  equitable  that  he  alone  should  have  the  benefit 

The  President,  who  opposed  this  plan,  ur^ed  the  only  argument  that  had  uf 
weight  against  it.  He  yielded  that  the  definition  of  an  heir  apparent  in  the  Bomi. 
law  is  that  mentioned  above  ;  and  hence  the  necessity  of  a  curator  bonis  while  thcRB 
a  possibility  of  a  nearer  heir  ;  but  observed,  that  the  connection  betwixt  a  snpemr 
and  his  vassal  has  occasioned  a  difEerent  idea  of  an  heir  to  be  adopted  in  the  i&M 
law ;  that  the  superior  being  entitled  to  have  a  vassal,  and  not  being  bound  to  aocefl 
for  his  vassal  any  person  but  the  heir  apparent,  these  two  circumstances  conjoiaei 
determined  the  next  heir  for  the  time  to  be  the  heir  apparent ;  that  for  this  reason  i 
father  serves  to  his  son ;  and  a  sister  to  her  brother  even  during  the  life  of  the  fatte; 
that  the  only  exception  is  where  a  proprietor  dies  leaving  a  wife  and  no  children,  ii 
which  case  his  brother  cannot  serve  for  nine  months,  upon  the  favourable  presumptifli 
that  a  child  may  be  conceived  et  qui  in  utero  est  fro  jam  nolo  habetur. 

Against  this  argument  two  things  were  urged,  Imo,  That  it  establishes  the  pro- 
perty in  Missinish,  not  as  heir  expectant,  but  as  heir  apparent  in  the  most  pioper 
sense  ;  which  of  course  vests  the  absolute  property  in  him,  descendible  to  his  owi 
heirs  ;  contrary  to  what  is  agreed  to  be  law,  and  contrary  to  what  is  found  to  be  li» 
in  this  very  case,  viz.  That  Charles  had  right  to  the  estate  the  moment  of  his  enet- 
ence  ;  and  he  accordingly,  by  authority  of  this  Court,  is  served  heir  and  infeft.  2do, 
Supposing  the  next  heir  in  eidstence  at  the  death  of  the  predecessor  to  be  the  belt 
apparent  by  the  feudal  law,  yet  this  cannot  hold  in  the  present  case.  For,  by  the 
settlement  above  mentioned,  Missinish  is  not  called  to  the  succession  but  upon  the 
failure  of  the  heirs-male  of  John  M^Einnon  elder ;  and  as  they  have  not  failed,  MissiiuEii 
can  have  no  title  to  the  succession  by  this  settlement. 

The  plurality  of  the  Judges  came  into  the  opinion  that  the  inf eftment  of  Blissiiiisli 
was  conditional  only.  But  there  was  no  occasion  to  give  an  explicit  interlocitor 
upon  that  point ;  for,  by  a  great  plurality,  it  was  found,  That  the  sale  to  Sir  JaDW 
M*Donald,  though  an  extraordinary  act  of  administration,  was  yet  a  nece^aiy  txt 
to  save  the  family  estate  from  being  torn  to  pieces  by  the  creditors  ;  of  which  tkej 
were  satisfied  from  evidence  produced  in  Court. 

[5286]  The  only  difficulty  upon  this  point  was,  That,  to  empower  Missinish  » 
sell,  he  ought  to  have  obtained  a  decree  of  the  Court  of  Session,  finding  the  sale  neces- 
sary. But,  with  respect  to  this  difficulty,  I  suggested.  That  even  a  sale  by  a  tator 
sine  decreto  will  not  be  reduced  if  it  be  found  advantageous ;  because  a  rednctioa* 
upon  that  supposition,  would  be  hurtful  to  the  pupil  instead  of  beneficial.  Tui 
argument  concludes  a  fortiori  to  the  case  of  an  heir  expectant ;  because  it  is  not  estob* 
lished  in  law,  otherwise  than  by  analogy,  that  an  heir  expectant  ought  to  have  i 
decree  of  this  Court  in  order  to  sell.  Had  Missinish  applied  to  this  Court  for  po*ff 
to  sell,  the  circumstances  of  the  case  were  such  as  that  he  must  have  obtained  it;  tfd 
equity  will  not  suffer  the  neglect  of  this  precaution  to  be  laid  hold  of  for  voiding  the 
sale,  when  the  pursuer  by  that  neglect  is  not  in  damno  evitando,  but  in  lucrocsftsm 

We  have  upon  record  Sir  George  Lockhart's  opinion,  that  the  heir  expect*^ 
serving  is  not  bound  to  denude  upon  existence  of  a  nearer  heir.  And  to  give  a  speci- 
men of  a  sort  of  reasoning  that  found  countenance  in  the  last  century,  Sir  Gearp 
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ands  his  opinion  upon  L.  85,  De  regvlis  juris, ''  non  est  novum  ut  quae  semel  utiliter 
suitituta  sunt,  durent,  licet  ille  casus  extiterit  a  quo  initium  capere  non  potuerunt." 
About  the  same  time  Missinish's  widow  brought  a  process  against  Charles  M'Kinnon 
|rpa3mient  of  400  merks  yearly  of  jointure  provided  to  her  in  her  contract  of  marriage, 
be  obvious  objection  to  this  claim  was,  that  it  is  not  like  the  former,  a  necessary  act 
I  administration  for  preserving  the  family  estate ;  and  that  it  ought  not  to  be  sustained, 
icause  Missiniah  in  efiect  never  was  proprietor.  It  carried,  however,  by  a  plurality 
( sustain  this  claim  ;  in  which,  as  it  appeared  to  me,  the  Judges  were  swayed  more 
f  compassion  than  by  law.    See  No.  35,  infra.  Set.  Dec,  No.  229,  p.  298. 


o.  35.  [5290]  Mrs.  Ann  Macdonald  v.  Charles  Mackinnon. 

February  15, 1765. 

A  jointure  provided  by  the  actual  heir  in  possession,  good  against  the  estate. 

John  Mackinnon,  tacksman  of  Mishinish,  married  Ann  Macdonald,  daughter  of 
>onald  Macdonald  of  Benbecula,  and,  by  postnuptial  contract,  provided  her,  in 
be  event  of  her  survivance,  in  a  lif erent-annmty  of  200  merks. 

During  the  marriage,  Mishinish  acquired  the  possession  of  the  estate  of  MaddnnoUi 
IL  the  manner  explained  in  the  preceding  decision.  And,  upon  the  narrative,  that 
iftmall  additional  tocher  had  been  paid  him,  he  provided  her  in  the  locality  of  certain 
lands,  part  of  the  estate  of  Mackinnon. 

After  the  death  of  Mishinish,  an  action  was  brought  by  his  widow  against  Charles 
Hackinnon,  now  of  Mackinnon,  for  the  mails  and  duties  of  her  locality  lands. 

Sundry  objections  were  pleaded  to  the  titles  produced  by  the  pursuer  ;  but  what 
the  defender  relied  on,  was  the  general  argument  of  the  defect  of  power  in  Mishinish 
to  burden  the  estate. 

"  The  Lords  repelled  the  defences." 

Act.  Montgomery,  Wight. — Alt.  Burnet. 

G.  F.  Fac.  Col,  No.  2,  p.  198. 

February  26,  1771. — This  and  the  preceding  case  having  been  appealed,  the  House 
of  Lords  Ordered  and  Adjudged,  That  the  appeal  be  dismissed,  and  that  the  inter- 
locutors therein  complained  of  be,  and  the  same  are,  hereby  affirmed. 


No.  38.    [5294]  Christian  Sutherland  v,  Jean  Sutherland.    August  14,  1786. 

Inhibition  used  against  an  intermediate  apparent  heir,  of  no  effect  after  the  succession 
is  taken  up  by  a  subsequent  heir  serving  to  the  predecessor  last  infeft. 

All  apparent  heir  executed  a  deed  in  favour  of  Christian  Sutherland,  on  which 
ate  used  an  inhibition  against  him.  He  afterward  granted  an  obligation  to  Jean 
Sutherland. 

On  the  death  of  the  apparent  heir,  after  being  three  years  in  possession,  the  person 
Bucceedmg  made  up  titles  to  the  remoter  predecessor.  In  a  competition  which  fol- 
lowed, between  the  inhibiter  and  the  other  grantee,  the  former  claimed  a  preference 
in  virtue  of  that  diligence  ;  to  which,  as  being  directed  against  an  heir  who  died  in  the 
state  of  apparency,  the  latter  objected,  and 

Pleaded  ;  Though  an  apparent  heir  has  a  title  to  the  annual  produce  of  the  estate 
puring  his  life,  yet  dying  before  service,  he  cannot  transmit  any  right  in  the  estate 
Itself,  which  still  remains  in  hcBreditate  jacente  of  the  ancestor.  All  diligence,  there- 
row,  intended  after  his  death  to  affect  such  estate,  as  having  been  his  property,  must 
bemeptand  void. 

MOR.  I.  21 


No.  41.     [5296]  James  and  William  Beveridge  v.  Elizabeth  Craw?ow)  and 
Thomas  Coutts.    July  10, 1793. 

An  adjudication  on  the  trust-bond  of  an  heir  apparent,  granted  for  the  purpose  d 
making  up  a  title,  in  order  to  reduce  a  disposition,  is  competent,  although  the 
disponee  be  infeft. 

The  late  Colonel  Crawford  conveyed  the  estate  of  Crawford-land  to  Thomas  Coutts, 
by  a  disposition,  of  which  Mrs.  Elizabeth  Crawford,  the  heir-at-law,  proposed  to  bring 
a  reduction  ex  capite  lecti.  As  a  preparatory  step,  she  granted  a  trust-bond  to  Mcsrs. 
James  and  WiUiam  Beveridge,  upon  which,  after  raising  letters  of  general  and  gen«il 
special  charge  against  her,  and  after  Mr.  Coutts  had  taken  inf eftment  on  the  dispoaitiwJ 
in  his  favour,  they  brought  a  process  of  adjudication,  wherein  Mr.  Coutts  appeared, 
and 

Objected :  As  the  lands  are  not  in  hcBreditate  jacente  of  her  predecessor, Mrs.Cravford 
cannot  be  served  heir-at-law  to  him  in  them,  nor  can  her  cremtors  lead  an  adjudicatioB 
against  them.  She  is  indeed  possessed  of  the  faculty  of  bringing  a  reduction  of  de 
disjposition  and  infeftment  excluding  her,  and  that  faculty  alone  her  creditors  can 
adjudge,  Erskine,  b.  3,  tit.  8,  §  100  ;  1769,  Tyson  v.  Simpson.    See  Appendix. 

[5297]  Answered ;  An  adjudication  of  the  faculty,  and  any  settlements  Mrs.  Craw- 
ford might  make  in  the  meantime,  would  be  nugatory,  if  she  should  die  befoie  cm- 
pleting  her  titles  by  service,  or  by  the  mode  now  proposed,  which  cannot  hurt  Mr. 
Coutts,  as  the  estate  will  be  adjudged  iantum  et  icUe,  as  it  stands  in  her  person.  Th« 
case  of  Tyson  is  not  collected,  and  seems  to  have  passed  of  consent. 

Observed  on  the  Bench  ;  As  Mrs.  Crawford  is  entitled  to  serve  heir  to  her  prede- 
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The  statute  of  1695,  it  is  true,  has  made  the  person  serving  heir  to  a  predt 
last  infeft  liable  for  the  debts  and  deeds  of  interjected  apparent  heirs  three  yean 
possession.     This,  however,  is  no  more  than  a  personal  obligation,  through 
alone,  or  as  being  thus  creditors  to  the  heir  served,  those  of  the  intermediate  appaio^] 
heirs  have  access  to  attach  the  estate  ;  so  that  in  this  respect  the  statute  has  made 
alteration  of  the  common  law. 

Now,  though  inhibition  may  afiect  subjects  to  be  afterwards  acquired  as  wd'j 
as  those  antecedently  belonging  to  the  party  inhibited,  the  diligence  in  questen 
[5295]  must  be  unavailing,  as  having  been  used  against  a  person  ^mo  was  at  no  time  ^ 
proprietor.     No  diligence  can  have  effect  in  this  case,  but  that  which  is  directed  agaiiist 
the  heir  whose  right  is  completed  by  service. 

Answered ;  The  object  of  inhibition  is,  to  preclude  debtors  from  disappointi^ 
the  claims  of  their  creditors,  by  posterior  deeds  tending  to  alienate  or  burden  m 
real  estate,  which  may  fall  under  the  right  of  the  debtors.  It  has  been  admittd 
to  be  immaterial,  whether  such  estate  had  been  previously,  or  not  till  afterraidak 
acquired.  And  it  is  plainly  of  as  little  importance,  by  what  particular  means  it  lua 
come  under  the  right  of  the  debtor  ;  whether  immediately  by  his  making  up  titles  to 
it  himself,  or  by  the  operation  of  law,  in  consequence  of  titles  established  in  the  penofi 
of  a  supervening  heir.  In  both  cases  alike,  it  is  the  right  of  the  debtor  that  is  ulti- 
mately exercised. 

The  inhibition  in  question  was  calculated  to  debar  all  effect  of  the  second  deed, 
in  carrying  off,  to  the  prejudice  of  the  first,  property  attachable  in  the  right  oi  the 
grantor  ;  the  very  thing  which  is  here  attempted  by  the  competing  party.  The  ia- 
hibiter's  claim  of  preference  is  therefore  to  be  sustained. 

The  Lord  Ordinary  found  the  inhibition  to  be  ineffectual,  and  repelled  the  claim 
of  preference  made  on  that  ground. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ordinary,  Elliock. — For  the  Inhibiter,   Elphinston. — Alt.  R.  Cbaigib.- 

Clerk,  Home. 

J'o;.  2>ic.  V.  3,  p.  260.    JFoc.  Co/.  No.  292,  p.  449. 
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cessor,  the  adjudication  must  be  equally  competent,  and  she  ought  to  be  at  liberty 
to  vest  such  a  title  in  her  person  as  may  enable  her  to  make  a  settlement. 
The  Lords,  on  advising  minutes  of  debate,  "  adjudged." 

Lord  Reporter,  Swinton. — For  Mr.  Coutts,  Tait.— Alt.  R.  Craioie. — Clerk,  Sinclaib. 

D.  D.  Fd,  Die,  v.  3,  p.  259.     Fac.  Cd.  No.  71,  p.  155. 


No.  45.      [5299]  WiLUAM  Yule  v,  Robert  Ritchie.    February  10, 1758. 

In  a  reduction  of  a  disposition  by  an  apparent  heir  not  three  years  in  possession,  the 
possession  of  the  disponee  for  three  years  was  found  equivalent. 

Margaret  Miller,  while  she  was  apparent  heir,  and  before  she  had  been  three  years 
in  possession,  disponed  a  tenement  of  land  to  Ritchie. 

Ritchie  entered  to  possession,  and  continued  in  it  more  than  three  years. 

Yule,  the  heir  of  Margaret  Miller,  brought  a  reduction  of  this  disposition,  as  granted 
by  an  apparent  heir  not  three  years  in  possession. 

Ritchie's  defence  was.  That  his  possession  must  be  deemed  the  possession  of 
Margaret  Miller,  the  disponer,  so  as  to  make  her,  in  the  eye  of  law,  to  have  been  three 
years  in  possession. 

Answered  for  Yule  ;  The  construction  contended  for  by  the  defender,  is  contrary 
to  the  reason  of  introducing  the  exception  from  the  common  law.  The  exception 
was  introduced  merely  in  respect  of  the  bona  fides  of  those  who  had  been  tempted  to 
contract  with  a  person  whom  they  saw  three  years  in  possession  ;  and  whom  they 
therefore  had  reason  to  think  was  duly  vested  in  the  subject ;  but  this  will  never  apply 
to  a  person  contracting  with  one  not  three  years  in  possession,  even  though  the  con- 
tractor himself  should  remain  twenty  years  in  possession  after  that.  His  after  pos- 
session will  not  give  him  that  bona  fides  which  he  had  not  at  first ;  and  the  rule  of  law 
takes  place,  Quod  initio  vitiosum,  tractu  temporis  convalescere  non  potest 

In  the  next  place.  As  the  exception  in  question  was  introduced  in  the  face  of  the 
common  law,  which  allows  no  person  not  infeft  to  dispone,  courts  cannot,  in  a  statute 
correctory  of  the  common  law,  go  beyond  the  letter  of  the  statute.  The  statute 
requires  a  three  years'  possession  by  the  apparent  heir  ;  and  a  court  cannot,  in  place 
thereof,  substitute  a  three  years'  possession  by  the  disponee. 

"  The  Lords  assoilzied  from  the  reduction." 

Act.  J.  Dalrymple. — Alt.  Dav.  Rae. 
J.  D.  FoL  Die.  V.  3,  p.  259.     Fac.  Col.  No.  96,  p.  172. 


No.  50.     [5306]  Sir  George  Maxwell  v.  Maxwell  of  Kirkonnel.    July  11, 1671. 

The  power  of  redemption  from  the  apparent  heir  purchasing  in  expired  apprisings, 
competent  by  act  1661,  cap.  62,  to  the  posterior  apprisers,  was  extended  also  in 
favour  of  the  personal  creditors.  See  No.  56,  p.  5313.  Apparent  heirs  are  bound 
to  assign  to  creditors,  apprisings  purchased  by  them,  whether  within  the  legal  or 
after  it. 

Sir  George  Maxwell  of  Nether  Pollock,  pursues  Maxwell  of  Kirkonnel,  for  pay- 
ment of  a  debt  of  his  father's,  as  behaving  himself  as  heir  by  intromission  with  the 
mails  and  duties  of  his  father's  lands  of  Kirkonnel.  The  defender  alleged  absolvitor  ; 
because  his  father  was  denuded,  and  an  appriser  infeft,  and  so  could  have  no  heir 
in  these  lands.    It  was  replied,  That  notwithstanding  of  the  apprising,  the  same 
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remained  redeemable,  and  the  defunct  remained  in  possession ;  and  the  defend^] 
his  apparent  heir,  did  continue  his  possession,  and  so  has  behaved  as  heir ;  and,  tboo^ 
he  had  had  a  right  or  warrant  from  the  appriser,  yet  during  the  legal  it  is  immM^ 
having  no  other  cause  nor  title.  It  must  be  presumed  to  be  granted  to  him  as  appuol 
heir,  much  more  where  he  hath  no  warrant  from  the  apprisers.  2dly,  It  is  ofieredti^ 
be  proven  the  apprisers  were  satisfied  by  intromission,  and  what  is  wanting,  tb 
pursuer  offers  to  satisfy  the  same  at  the  bar ;  for,  by  the  act  of  Parliament  1661, 
betwixt  debtor  and  creditor,  apprisings  acquired  by  apparent  heirs  may  be  sadi&i 
by  the  defunct's  creditors,  for  the  sums  they  truly  paid  out  by  the  space  of  ten  twb;. 
so  that  the  defender  ought  to  condescend  and  depone  what  he  gave  out,  and  to  caaA 
for  his  intromission,  and  what  is  wanting  the  pursuer  will  pay.  The  defender  a- 
swered,  That  behaving  as  heir,  being  an  odious,  universal,  and  passive  title,  m 
colourable  ground  is  sufficient  to  restrict  it  to  the  value  intronutted  with;  td, 
as  to  the  offer  to  satisfy  the  defender  of  the  apprising  to  which  he  has  right,  it  is  niFt 
competent  hoc  ardine  ;  for  by  the  act  it  is  only  introduced  in  favours  of  other  appiiaea, 
and  the  pursuer  is  a  mere  personal  creditor  without  any  apprising.  It  was  ansiracd. 
That  the  narrative  of  that  part  of  the  act.bears  it  expressly  to  be  in  favours  of  cieditoa; 
and  though  the  subsumption  is  only  applied  to  apprisers,  yet  it  is  not  excloare; 
and,  by  the  common  custom,  satisfaction  of  apprisings  by  intromission  or  pieeeiit 
payment,  is  ever  received  by  exception  or  reply. 

The  Lords  found,  that  behaving  as  heir  is  sufficiently  eUded  by  any  ri^t  or 
warrant  from  the  apprisers,  as  to  intromission  thereafter ;  or  that  if  the  defunct 
died  not  in  possession,  but  that  the  apprisers  had  then,  or  thereafter  attained  posBes* 
aion  before  the  intromission  ;  but  found,  that  the  apparent  heir's  continuing  in  the 
defunct's  possession  without  a  warrant,  did  infer  behaviour ;  and,  that  the  ofe 
to  purge  the  apprising  at  the  bar,  was  competent  hoc  ordine,  without  burdening  thf 
creditors  with  the  expenses  of  apprising,  to  make  the  apparent  heir  liable  for  wliai 
he  intromitted  with ;  and  that  the  apparent  heir  should  assign  the  apprising,  when- 
upon  the  creditor  might  continue  possession  till  he  were  satisfied  of  the  sunii  nor 
paid  out. 

July  21. — In  this  pursuit  related  the  11th  of  July  instant,  it  was  further  alleged 
for  the  defender.  That  the  pursuer  cannot  purge  his  apprising,  as  now  [5307]  ^^ 
in  the  person  of  the  apparent  heir,  by  the  act  of  Parliament  1661  betwixt  debtor  and 
creditor,  by  payment  of  what  truly  the  apparent  heir  paid,  because  the  express  pro- 
vision in  that  act  is,  that  wherever  the  apparent  heir  of  the  debtor  shall  acquire  ijglrt 
to  expired  apprisings  hereafter,  which  cannot  extend  to  this  case,  because  the  i^ 
to  this  apprising  was  acquired  before  that  act,  and  because  it  was  not  an  expiwd 
apprising,  but  the  legal  then  running.     It  was  answered,  That  albeit  the  dispoation 
of  the  apprising  granted  to  the  apparent  heir  was  prior  to  the  act,  yet  the  right  ws 
purchased  posterior  to  the  act,  for  the  disposition  could  not  give  right,  but  onlytk 
mfeftment  following  thereupon ;  for  if,  after  that  disposition,  any  other  had  been 
infeft  upon  apprising  or  disposition  by  the  defender's  author,  that  posterior  infeft- 
ment  would  carry  the  right,  so  that  the  author  cannot  be  said  to  be  divested,  or  Ae 
apparent  heir  invested,  or  stated  in  the  right,  till  his  infeftment,  which  is  after  Ae 
act  of  Parliament.     To  the  second,  the  pursuer  answered.  That  the  defender's  appos- 
ing, albeit  it  was  redeemable  when  he  acquired  right  thereto,  yet,  it  becoming  no* 
irredeemable  in  his  person,  it  cannot  be  denied  but  he  has  acquired  right  to  an  irrp- 
deemable  apprising ;    albeit  it  was  not  irredeemable  when  he  acquired  the  i^ 
yet  he  hath  acquired  right  to  that  apprising  that  now  is  irredeemable  ;  for,  the  citiw^ 
tion  of  the  legal  reversion,  cursu  temporiSy  is  a  right  accrescing  to  him,  and  acquirw 
by  him,  and  no  heritage  to  him  ;  and,  seeing  the  words  of  the  act  are  capable  of  tlus 
interpretation,  there  can  be  no  doubt  of  the  legislator's  mind,  or  that  it  shooU  he 
thus  interpreted ;   because  otherwise,  that  excellent  provision  would  be  evacuated, 
for  the  apparent  heir  would  always  acquire  right  to  an  apprising  before  the  1^ 
were  expired,  though  he  should  pay  the  appriser  the  full  sum,  and  would  make  jw 
use  of  it  till  the  legal  were  expired,  and  thereby  carry  the  right  of  the  whole  estafr, 
though  it  were  of  twenty  times  more  value  ;  but,  the  only  motive  of  that  act  of  Parf»* 
ment  being,  that  albeit  the  law  gives  apprisers  the  right  of  all  that  they  appns*j| 
random,  if  they  be  not  redeemed  within  the  legal,  yet  the  appriser  is  ashamed  to  tsf? 
so  great  legal  advantage,  and  therefore  ordinarily  compones  with  the  apparent  heir, 
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ho  being  favourable,  makes  no  bones  to  bruik  the  whole  estate  of  his  predecessor, 
Boluding  all  his  other  creditors  ;  and  therefore  this  remedy  is  introduced,  which 
ill  be  evacuated  if  the  act  of  Parliament  be  not  thus  interpreted  ;  and  that  inter- 
Eetation  should  be  ever  followed  which  is  according  to  equity,  and  whereby  the 
SRtnte  mar  stand  and  not  be  eluded.  The  defender  answered,  That  this  statute 
fcing  correctory  of  the  common  law,  is  strictly  to  be  interpreted  and  not  to  be  ex- 
mded  ;  and  the  acquisition  of  rights  being  ever  interpreted  from  the  disposition, 
nd  not  from  the  infeftment  thereon,  mulio  magis,  should  it  be  so  interpreted  in  this 
186  ;  and  as  to  that  part  thereof  anent  the  expiring  of  the  apprising,  the  pursuer's 
iterpretation  is  not  only  constrained  but  inconsistent  with  justice,  for  ubi  aubest 
^medium  arditMrium  non  est  recurrendum  ad  remedium  extraordinarium ;  for,  if  the 
^parent  heir  acquire  right  to  an  apprising  unexpired,  the  reason  and  motive  of  the 
tatute  cease ;  for  both  [5306]  tl^e  debtor  and  co-creditors  may  redeem  from  the 
apparent  heir,  and  can  pretend  no  necessity  of  extraordinary  remedy,  especially 
f  the  apparent  heir's  right  be  not  latent,  but  public  by  infeftment. 

The  Lords  found  that  the  apparent  heir's  right  being  only  become  real  by  infeft- 
ment after  the  act  of  Parliament,  that  it  was  then  to  be  understood  to  be  acquired 
when  the  author  was  denuded  and  the  apparent  heir  invested,  so  that  no  posterior 
dght  from  his  author  could  exclude  him ;  and  found  also,  that  albeit  the  apparent 
heir's  hgbt  were  during  the  legal,  yet  if  it  stood  in  his  person  till  the  legal  were  expired, 
that  the  same  fell  within  the  act  of  Parliament,  and  found  it  redeemable  by  what 
the  apparent  heir  truly  paid  within  ten  years,  to  be  counted  from  the  date  of  the 
acquiring  of  the  right,  conform  to  the  words  of  the  act,  and  not  from  the  time  the 
apprising  became  expired  thereafter.     See  Passive  Title. 

FoL  Die.  V.  1,  p.  359.     Stair,  v.  1,  p.  751  &  763. 


No.  2.  [3]  MiDDLEMORE  V,  Macfarlane.    February  2, 1803. 

What  title  necessary  for  taking  up  the  reversion  after  a  judicial  sale  at  the  instance 

of  an  apparent  heir  ? 

William  Richard  Middlemore,  brother  and  apparent  heir  of  the  late  John  Middle- 
more  of  Donavourd,  brought  a  process  of  sale  under  the  act  1695,  c.  24,  against  the 
widow  and  creditors  of  his  predecessor.  Part  of  the  estate  was  purchased  by  Andrew 
Macfarlane,  and,  after  payment  of  the  debts,  a  considerable  reversion  remained  for 
the  heir  of  the  deceased. 

The  greater  part  of  the  lands  purchased  by  Macfarlane,  had  been  held  by  John 
Middlemore  under  base  infeftments,  upon  the  precepts  contained  in  the  disposition 
from  his  authors,  the  procuratories  of  resignation  continuing  unexecuted. 

It  was  objected  by  Macfarlane,  that  the  reversion  of  the  price  should  not  be  paid 
until  the  pursuer  had  made  up  a  public  feudal  title  to  his  brother,  by  entering  with 
the  paramount  superiors.  The  pursuer  maintained  that  this  was  not  necessary  ; 
hut  at  the  same  time  offered  to  take  out  precepts  of  dare  constat  from  the  immediate 
superiors  of  the  base  infeftments,  and  infeft  himself  upon  these.  But  Macfarlane  was 
not  satisfied  with  this,  and 

[4]  Pleaded  :  The  pursuer  is  bound,  as  heir  to  his  brother,  to  make  up  public 
titles  to  the  lands,  and  to  convey  them  to  him,  so  as  to  put  it  in  his  power,  on  the 
most  advantageous  terms,  to  infeft  himself  publicly,  both  in  the  property  and  in  the 
superiority.  The  reversion  of  the  price  of  the  estate  is  in  hcereditaie  jacente  of  the 
deceased ;  and  the  apparent  heir  can  ojily  acquire  a  rigjit  to  it,  by  making  up  titles 
m  the  same  manner  as  he  must  have  done  to  the  estate  itself.  The  act  1695,  c.  24, 
makes  no  change  upon  the  law  as  to  the  rights  and  privileges  of  an  heir,  otherwise  it 
would  be  easy  for  every  apparent  heir  to  avoid  the  iiocesaity  of  entering  to  his  pre- 
decessor at  ail,  by  bringing  the  estate  to  a  judicial  sale  under  the  statute,  by  which 
he  would  become  entitled  to  the  reversion  of  the  price.  A  purchaser  has  a  right  to 
insist  upon  obtaining  the  most  complete  and  most  beneficial  titles  that  can  be  given  ; 
iudit  is  the  pursuer's  duty  to  make  up  public  titles  to  the  lands,  because  a  base  infeft- 
ment does  not  afford  the  same  security  as  a  public  right,  and  the  estate  is  subjected 
to  the  feudal  casualties  due  to  the  interjected  superiors. 
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Answered :  The  object  of  the  act  1695,  is  to  permit  an  heir  to  bring  his  pieda 
sor's  estate  to  sale,  without  any  danger  to  himself,  when  it  is  doubtful  whether  it  it 
be  sufficient  for  the  payment  of  the  debts.  This  would  be  utterly  defeated,  if  it  ns! 
necessary  to  make  up  feudal  titles  to  his  predecessor,  by  which  he  would  beoomelii{ 
universal  representative;  for  it  is  only  in  cases  approaching  to  bankruptcy  that  recount, 
is  had  to  the  provisions  of  this  statute.  The  act  accordingly  gives  a  liberty  to  At . 
heir  to  enter  cum  beneficio,  but  does  not  absolutely  require  it.  The  heir  brin^i^tki 
estate  thus  to  sale,  acts  in  the  capacity  of  a  trustee  for  the  creditors  ;  and  if  thai 
happen  to  be  any  reversion  of  the  price,  he  is  entitled  to  receive  it  from  the  purchaKZ, 
being  answerable  to  that  extent  in  absolute  warrandice  ;  Erskine,  b.  2,  tit.  12,  §  61; 
Bankton,  b.  3,  tit.  2  ;  Irving  v.  Maxwell,  June  10th,  1747,  No.  27,  p.  5264  ;  Hamilton, 
Dec.  14,  1750,  No.  43,  p.  5297  ;  Dict.  voce  Heir  Apparent.  But  supposing  it  to  k 
necessary  to  make  up  a  feudal  title,  the  pursuer  cannot  be  obliged  to  do  any  tUog 
farther  than  to  place  himself  exactly  in  the  situation  of  his  predecessor,  which  he  doe 
by  obtaining  a  precept  of  dare  constat,  and  taking  infeftment  upon  it  in  the  mamier 
proposed. 

The  Lord  Ordinary  found,  "  that  in  offering  to  obtain  precepts  of  dare  eoMtoL 
and  take  infeftment,  the  pursuer  had  done  more  than  he  was  in  strict  law  bound  to 
do  ;  and  therefore  repelled  the  objection." 

And  the  Court,  upon  advising  a  petition  against  this  interlocutor  with  ansveis, 
adhered  ;  being  of  opinion,  that  the  decree  of  sale  was  to  be  held  as  an  adjudicatioo 
for  the  general  behoof,  and  a  sufficient  title  for  the  heir  to  take  up  the  reversion. 

Lord  Ordinary,  Hermand. — Act.  Williamson. — Agent,  Geo.  Andrew.— Ak. 
W.  Clerk.— Agent,  Ja.  Gibson,  W.S. — Clerk,  Menzies. 

Fac,  Cot,  No.  81,  p.  182. 


No.  2.     [5329]  Bruce  of  Earlshall  v.  The  Earl  of  Southesk.    February  1, 170i. 

An  heritor  was  succeeded  by  his  eldest  son,  who  survived  him  seven  years,  and  died 
unentered.  After  the  death  of  this  apparent  heir,  a  younger  brother  hiTing 
succeeded  to  the  estate,  offered  to  serve  heir  to  his  father  cum  beneficio  inve^Kiani 
Found,  that  second  or  posterior  apparent  heirs  have  a  year  of  delibeiatioii, 
though  the  first  had  suffered  it  to  expire  without  serving ;  and  the  serric*  va* 
therefore  allowed  to  proceed. 

Andrew  Bruce  of  Earlshall  died  last  vest  and  seised  in  these  lands,  about  eight 
years  ago,  leaving  Andrew  Bruce  his  eldest  son,  and  Mr.  Robert  his  second.  Andrew 
having  died  in  April  1703,  imentered,  Mr.  Robert  raises  brieves  in  January  ITOl 
to  serve  himself  heir  to  his  father.  Compearance  is  made  for  the  Earl  of  Southesk 
and  other  creditors,  to  stop  the  service ;  and  on  application  to  the  Lords,  they  naroe 
two  of  their  number  to  be  assessors  to  the  macers  ;  and  [5330]  ^n  their  report,  a  heir 
ing  in  presence  being  allowed,  it  was  alleged  for  Southesk,  That  Mr.  Robert  caimrt 
now  seek  the  benefit  of  the  act  of  Parliament  1695,  by  entering  cum  beneficio  intwiton*. 
because  that  act  being  an  innovation  of  our  old  law,  and  by  experience  found  hurtful 
to  creditors,  ought  not  to  be  extended  ;  but  so  it  is,  that  act  allows  them  only  to  enter 
with  that  benefit  within  the  year  of  deliberation  for  making  up  the  inventoiy,  tsi 
more  than  seven  years  are  elapsed  since  EarlshaU's  death,  who  stood  last  infeft,  and 
therefore  he  cannot  enter  to  him  by  virtue  of  that  act :  neither  is  this  any  hardship, 
for  if  he  will  not  represent  his  father,  by  entering  simply  to  him  conform  to  the  oU 
law,  then  he  may  abstain.  Answered  for  Earlshall,  That  the  annus  ddiberandi ms 
introduced  in  favour  of  apparent  heirs,  and  not  to  their  prejudice  ;  and  thoiagh  the 
year  and  day  be  long  run  out  since  his  father's  death,  yet  that  was  not  his  fault, 
seeing  there  was  a  medium  impedimentum  in  the  way,  viz.  his  elder  brother  Andrew, 
who  died  but  within  these  nine  months ;  and  if  he  made  not  use  of  the  act  of  Parliament, 
that  neghgence  cannot  be  imputed  to  Mr.  Robert,  his  younger  brother,  who,  dnring 
his  life,  was  not  valens  agere,  and  could  not  serve,  and  now  within  the  annus  deliber- 
andi from  his  death  he  has  taken  out  his  brieves,  and  cannot  be  secluded  :  both  the 
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year  of  deliberation  and  the  entering  cum  beneficio  inventarii  being  borrowed  by  us  from 
the  Roman  law,  and  there  an  apparent  heir  had  thirty  years  dd  exjiiorandaa  hcBredi- 
talis  vires  before  he  was  cut  oft  by  prescription,  unless  the  creditors  urged  him  by 
charging  and  doing  diligence,  1.  69,  D.  de  acquir,  vel.  omit. ;  and  in  the  succession  to 
moveables,  the  nearest  of  kin  may  confirm  themselves  executors  quandocunque, 
unless  interpelled  by  creditors.  And  the  reason  of  simple  entering  was  from  the 
feudal  law,  where  the  vassal  could  not  burden  the  fee  with  debt  without  the  superior's 
consent  (as  now  it  is  in  tailzied  estates) ;  but  our  customs  having  altered  that,  and 
subjected  heritage  to  debt  as  well  as  moveables,  it  was  most  equitable  the  heir  should 
have  the  benefit  of  an  inventory,  as  well  as  an  executor,  and  not  be  liable  ultra  vires 
hcsreditatis  ;  and  lately,  in  the  case  of  Sir  John  Erskine  of  Alva  and  his  father's  Credi- 
tors, No.  1,  p.  5329,  the  Lords  found  the  privilege  of  serving  cum  beneficio  inventarii 
competent  to  him,  although  his  father  had  died  many  years  before  the  act  of  Parlia- 
ment 1695,  and  consequently  his  annus  deliberandi  was  long  ago  elapsed.  Replied 
for  Southesk  and  the  creditors.  That  the  annus  deliberandi  must  run  from  the  death  of 
him  who  was  last  vest  and  seised,  as  appears  by  the  106th  act  1540,  seeing  he  is  not 
serving  heir  to  his  brother,  but  to  his  father,  who  died  many  years  ago ;  and  if  an 
apparent  heir  let  a  bond  prescribe  by  not  interrupting  by  the  space  of  forty  years, 
the  second  apparent  heir  cannot  pretend  he  will  yet  interrupt,  seeing  he  was  non 
valens  agere  during  his  predecessor's  life,  and  yet  the  negligence  of  the  first  will  pre- 
judge and  cut  ofi  the  apparent  heir  who  is  in  secundo  graau  ;  and  if  each  apparent  heir 
had  a  separate  year  of  deliberation,  this  might  confound  and  embarrass  the  diligence 
of  creditors  ;  for,  suppose  nine  or  ten  brethren  mutually  succeeding  one  to  another, 
if  all  of  them  claimed  a  year,  when  should  creditors  have  access  ?  [5331]  And  Jus- 
tinian seems  to  allow  no  more  but  one  annual  prescription  to  them  all,  in  1.  19,  0.  de 
jure  deliber. — The  Lords,  by  plurality,  found  a  second  or  posterior  apparent  heir  had  a 
year  of  deliberation,  though  the  first  had  suffered  it  to  expire  without  serving,  and 
therefore  allowed  Earlshall's  service  to  go  on. 

Fd.  Die.  V.  1,  p.  361.    Fountainhall,  v.  2,  p.  217. 


No.  8.     [5336]  Mrs.  Janet  Scot  v.  Sir  Alexander  Burnet  of  Leys.    July  4, 1724. 

Creditors  of  an  heir  entered  cum  beneficio  inventarii^  are  preferred  according  to  their 

dihgence. 

Sir  Alexander  Burnet  having  entered  heir  cum  benefixdo  inventarii,  sold  part  of  the 
inventoried  estate  to  Mr.  Fergusson  of  Pitfour ;  in  whose  hands,  as  debtor  for  the 
price,  an  arrestment  was  laid  by  Mrs.  Janet  Scot,  one  of  the  defunct  Sir  Thomas 
Burnet's  creditors,  and  who  had  obtained  a  decreet  of  constitution  against  the 
present  Sir  Alexander.  She  having  thereupon  insisted  in  a  process  of  forthcoming,  the 
defence  offered  for  Sir  Alexander  Burnet  was,  "  That  he  being  heir  entered  cum  bene- 
ficio inventarii,  was  liable  to  the  creditors  in  the  value  only  of  the  inventory  ;  and  the 
inventory  not  being  suflBicient  to  answer  all  the  defunct's  debts,  the  arrester  could 
only  draw  her  share  proportionally  with  the  other  creditors." 

In  support  of  which  it  was  argued.  That  the  value  of  the  respective  debts  inust 
be  calculated  at  the  time  of  the  heir's  entering  by  inventory  ;  if  there  be  not  sufficient 
fund  for  all,  the  several  claims  are  so  far  ipso  jure  diminished,  at  least  in  so  far  as  they 
relate  to  the  heir,  who  by  the  law  is  protected  from  being  further  hable  than  to  a 
limited  extent ;  whence  it  was  urged,  that  no  diligence  however  in  its  nature  prefer- 
able, could  support  a  claim  beyond  that  proportion  of  the  inventory,  which  would  fall 
to  the  user  of  the  diligence,  upon  a  just  division  amongst  all  the  creditors.  In  conse- 
quence of  this  it  was  thought,  that  if  an  adjudication  were  leading  against  an  heir 
who  has  entered  cum  beneficio  inventarii,  it  would  be  competent  to  stop  the  adjudica- 
tion, if  the  heir  should  offer  [5337]  payment  of  the  debt  in  proportion  with  the  other 
creditors  ;  at  least  there  behoved  to  be  a  reservation  contra  executionem  in  the  decreet 
of  adjudication  :  And  so  in  executlone,  i.e.  in  the  division  of  the  estate,  the  adjudger 
would  only  draw  his  share  of  the  inventory,  in  proportion  with  the  other  creditors. 
2do,  It  was  contended,  That  the  arrestment  in  this  case  is  not  a  habile  diUgence,  more 
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than  in  executry  :  The  law  is  express,  "  That  the  heir  shall  have  access  to  enter  to i 
predecessor  cum  beneficio  inventarii,  as  use  is  in  executry  and  moveables  "  ;  and  it 
certain,  that  no  diligence  by  arrestment,  whether  of  the  subject  of  the  testamo^ 
or  of  the  executor's  proper  effects,  can  any  way  afford  a  preference,  or  mike  tbt 
debt,  which  in  prosecution  against  the  executor,  in  concourse  with  the  other  creditoi^ 
would  have  been  but  half  or  third,  extend  in  the  furthcoming  to  the  whole  dck 
3tio,  If  creditors  in  this  case  were  to  be  preferred  according  to  diligence,  it  vwdl 
give  occasion  to  much  fraud ;  for  the  heir  would  have  it  in  his  power  to  prefer  tk 
creditors  as  he  thought  fit,  by  discovering  the  effects  to  some,  and  concealing  tki 
from  others  ;  and  by  giving  timely  notice  in  order  to  use  the  first  diligence,  and  i 
thousand  artifices  of  that  kind. 

To  the  first  it  was  answered.  That  the  act  of  Parliament  introducing  the  beorft 
of  inventory  in  heritage,  does  not  tie  up  the  hands  of  creditors  from  doing  diligence 
more  than  where  the  heir  enters  without  inventory  :  The  act  is  likewise  very  far  iroa 
diminishing  the  claims  of  the  creditors  ipso  jure ;  these  stand  equally  good  agaiist 
the  heir,  as  against  the  predecessor ;  in  proof  of  which,  if  neglecting  or  overlookiii| 
this  privilege,  the  heir  pay  to  any  creditor  his  whole  debt,  though  it  may  be  far  cnon^ 
above  the  inventory,  he  will  have  no  condictio  indebiti ;  which  yet  is  always  con- 
petent  where  one  pays  more  than  he  owes.     This  act  therefore  does  not  affect  or , 
limit  the  rights  of  the  creditors,  but  gives  only  a  privilege  or  benefit  to  the  heir,  wliidb, 
like  other  privileges,  may  be  used  or  not  at  pleasure  ;  and  it  is  only  competent,  after 
he  has  once  made  the  value  of  the  inventory  furthcoming  to  the  creditors,  to  protect 
him  from  being  further  liable  :  wherefore  it  is,  that  the  defence  should  not  he  com- 
petent, as  long  as  the  heir  has  any  share  of  the  inventory  still  remaining  with  him, 
which  he  has  not  accounted  for  :  Aid  taking  the  matter  in  this  view,  it  is  evident  flat 
an  heir  cum  beneficio  inventarii,  has  no  relevant  defence  against  an  adjudger,  iinle» 
he  can  say,  that  the  whole  subject  inventoried,  or  which  is  the  same,  its  value  ii 
already  applied  to  the  payment  of  lawful  creditors,  who  being  before-hand  vitk  the 
adjudger  in  their  diligence,  have  got  payment,  or  at  least  established  a  nexiuredii  I 
upon  the  subject,  whereby  the  inventory  is  entirely  exhausted.     To  apply  which  to 
the  case  in  hand,  since  here  is  a  part  of  the  inventory  not  yet  accoimted  for,  sea,  tk 
price  of  the  land  in  Pitfour's  hand,  in  which  Mrs.  Janet  Scot,  one  of  the  creditari, 
has  established  to  herself  a  preference  by  arrestment ;  this  part  of  the  inventory  murt 
be  made  furthcoming  to  her,  even  suppose  the  question  were  with  the  other  crediton, 
since  she  would  have  the  first  arrestment ;  much  more  when  the  question  is  vith  the 
heir,  who  [5338]  has  not  the  smallest  title  to  make  objections,  as  long  as  any  Axn   \ 
of  the  inventory  remains  unexhausted.     To  the  second,  answered,  The  defender  viB 
not  profit  himself  by  running  a  parallel  betwixt  an  heir  cum  beneficio,  and  an  eieci- 
tor  ;  for  it  is  certain,  that  in  actions  against  the  executor,  one  creditor  may  get  the 
better  of  another,  by  the  forwardness  of  his  diligence  :  It  is  true  that  the  execirtiT 
cannot  be  arrested,  but  the  reason  of  that  is,  because  an  executor  is  a  comma 
trustee  for  the  benefit  of  all  having  claims  upon  the  subject  of  executry,  obliged  t© 
administer  and  do  diligence  for  that  end,  but  not  personally  liable  to  the  crwitflis 
for  their  debts  ;  whereas  an  heir  cum  beneficio  is  not  a  trustee,  but  a  proper  debter, 
as  much  as  where  there  is  no  inventory  ;  with  this  only  difference,  that  after  he  has 
made  just  count  and  reckoning  to  his  predecessor's  creditors,  of  all  that  beJonged 
to  his  predecessor,  the  law  in  favorem  has  given  him,  as  it  were,  a  personal  protection 
to  be  no  further  liable  ;  but  in  the  meantime,  he  is  liable  to  all  manner  of  execution. 
real  and  personal,  horning,  adjudication,  arrestment,  &c.,  which  an  executor  is  wt, 
till  he  be  personally  decerned,  as  not  being  debtor  but  trustee  :  Indeed  after  he  p 
personally  decerned  upon  the  only  medium  competent  against  an  executor,  viz.  te 
intromissions  with  the  executry,  that  decreet  may  be  put  to  execution  in  every  shape 
against  him  and  his  goods  ;  so  that  this  argument  is  entirely  inconclusive.    Answered 
to  the  third,  As  to  this  matter,  the  creditors  are  in  no  worse  situation  with  its^ 
to  the  heir  of  their  debtor,  than  they  are  with  respect  to  the  debtor  himself ;  every  ntf 
has  it  in  his  power  more  or  less  to  favour  particular  creditors  ;  and  a  creditor  has  b« 
legal  objection  that  he  is  not  the  favourite  ;  Indeed,  if  he  can  allege  fraud ;  if  he  ctf 
say,  that  by  the  collusion  or  deceit  of  the  debtor,  his  co-creditor  obtained  the  itti 
diligence,  this  will  be  relevant ;  and  this  is  all  the  safeguard  any  creditor  can  h»w 
from  the  nature  of  the  thing,  against  the  partial  favour  his  debtor  may  bear  toi 
co-creditor. 
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"  The  Lords  found,  that  in  this  case  the  creditors  are  preferable,  according  to  the 
diligence  done  on  their  respective  debts." 

Fol  Die,  V.  1,  p.  362.     Rem.  Dec,  v.  1,  No.  49,  p.  96, 


No.  10.      [5342]  AiKENHBAD  of  Jaw  v.  Russel  of  Elrig.    December  1725. 
An  heir  entered  cum  beneficio  inventarii,  is  obliged  to  communicate  eases. 

The  present  Thomas  Russel  of  Elrig  having  served  himself  heir  cum  beneficio  inven* 
tarii  to  his  father,  and  given  up  inventories  in  proper  form,  entered  into  agreement 
with  one  Cowburgh,  who  was  possessed  of  several  adjudications  upon  the  estate, 
above  the  value  thereof ;  whereby  Cowburgh  accepted  a  part  of  the  lands  contained 
in  the  inventory  in  satisfaction  of  his  debt,  and  discharged  the  remainder.  Aikenhead 
of  Jaw  having  right  by  purchase  to  a  debt  of  1000  merks,  due  by  the  deceased  Russel 
of  Elrig,  insists  against  this  Elrig,  as  heir  served  and  retoured. 

It  was  alleged  for  the  defender,  That  he  was  heir  cum  benefi^cio  inventarii,  and  that 
the  inventory  was  exhausted,  Cowburgh  and  his  authors  having  adjudged  for  suma 
far  exceeding  the  value.  It  was  answered  for  the  pursuer,  That  the  adjudications 
were  satisfied  by  the  heir  cum  beneficio,  out  of  the  subject  of  the  inventory,  by  pay- 
ment of  sums,  or  disposition  of  lands  ;  which  sums  paid,  or  lands  disponed,  did  not 
extend  to  the  value  of  the  inventory,  and  consequently  could  not  exhaust  it.  The 
defender  replied.  That  this  was  jus  tertii  to  the  pursuer,  an  heir  cum  beneficio  inventarii 
not  being  obliged  to  communicate  eases ;  and  that  it  was  sufficient  to  say,  that  Cow- 
burgh's  adjudications  were  exclusive  of  the  pursuer's  claim. 

[5343]  Th«  question  arising,  If  an  heir  cum  benefit  inventarii  is  obliged  to  com- 
municate eases  ?  It  was  pleaded  for  the  pursuer.  That  before  the  act  1696,  cap.  11, 
diligences  upon  a  predecessor's  estate,  acquired  by  the  apparent  heir,  were  redeem- 
able by  the  creditors  for  the  sums  truly  paid :  But  whatever  reason  there  is  with 
respect  to  apparent  heirs,  will  equally  obtain,  that  neither  should  heirs  cum  beneficio 
inventarii  be  allowed  to  clothe  themselves  with  singular  titles  afiecting  their  estate, 
to  the  exclusion  of  other  creditors  ;  and  therefore  it  must  be  presumed,  that  as  to  this 
point  the  law  has  left  heirs  entering  cum  beneficio  inventarii,  upon  the  same  footing 
they  were  before  their  entry.  And  truly  were  this  otherwise,  the  act  of  Parliament, 
instead  of  being  a  new  security  to  creditors,  would  afford  an  easier  method  for  the 
heir  to  disappoint  them  than  ever  he  had  before  :  For  heirs  served  cum  benefijcio  inven- 
tarii, being  best  able  to  discover  the  condition  of  the  debts,  and  the  objections  against 
them,  would  have  the  fairest  opportunities  to  maintain  vexatious  suits  against  the 
creditors,  and  by  purchasing  in  some  preferable  rights,  to  exclude  all  the  rest.  2do, 
Heirs  cum  beneficio  are  in  efEect  but  trustees.  Wh&t  transactions  they  make,  must 
accresce  to  the  creditors,  and  disencumber  the  estate.  This  is  clear  from  the  words 
of  the  statute,  ordaining,  "  That  the  apparent  heir  shall  have  access  to  enter  to  his 
predecessor  upon  inventory,  as  use  is  in  executries  and  moveables."  And  it  cannot 
be  disputed,  but  an  executor  is  a  trustee,  both  for  the  inventory,  and  for  the  behoof 
of  the  creditors :  And  as  such  the  Lords  have  found,  '^  That  executors  are  bound  to 
communicate  eases  to  the  other  creditors,  suppose  such  eases  were  given  by  the  other 
creditors,  out  of  respect  and  favour  for  the  executor,  16th  December  1710,  Sir  James 
Elphinston  contra  Anne  Paton,"  No.  17,  p.  3853.  And  no  imaginable  reason  can  be 
assigned,  if  this  is  law  in  the  case  of  executors,  why  it  should  not  obtain  in  the  case 
of  heirs  cum  beneficio. 

It  was  answered  to  the  first,  That  no  good  argument  can  be  drawn  ab  incommode, 
to  weaken  the  privilege  given  to  apparent  heirs  by  the  statute,  which  ought  to  be 
interpreted  benignly  for  them,  and  not  so  as  to  make  the  intention  of  the  lawgivers 
wholly  frustraneous  ;  which  would  be,  if  heirs  so  entering  were  not  capable  of  taking 
by  the  bounty  of  their  father's  creditors.  Neither  is  the  argument  from  the  act  1661 
of  any  force  :  For  since  it  needed  a  special  statute  to  obUge  apparent  heirs,  getting 
eases,  to  communicate  them,  or  (which  is  all  one)  that  they  should  be  redeemable 
upon  payment  of  the  sum  transacted  ;  why  should  that  law  be  extended  to  give  rule 
to  a  statute  made  thirty- four  years  after,  when  the  statute  itself  is  silent  ? 

MOR.  I.  21* 
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To  the  second  it  was  answered.  The  case  of  executors  does  not  apply.  The  poiw 
wrests  the  words  oi  the  act,  as  in  every  respect  an  heir  cum  heneficio  and  an  execoli 
were  similar  ;  which  is  far  from  the  truth.  Where  has  the  pursuer  seen  an  her  senJ- 
cum  beneficio,  finding  caution  ?  And  is  not  the  inventory  in  heritage  to  be  giremp* 
in  different  records  and  different  manner  from  that  of  moveables  ?  As  then  in  otbs 
things  they  differ,  there  is  no  reason  [5344]  that,  from  the  words  above  citei  tiar 
should  be  equiparate,  in  being  obliged  to  communicate  eases.  The  words  are  iideel 
only  intended  to  bring  a  famHiar  example  of  the  manner  in  which  the  service  wk  ti 
be  perfected.  As  the  pursuer's  reasoning  is  not  warranted  from  the  words  of  ik 
statute,  neither  is  it  from  the  analogy  of  the  law.  An  heir  and  executor  are  perfect^ 
distinct ;  an  heir  is  by  succession,  not  by  office ;  an  executor,  by  his  very  name,  denolei 
d.n  office,  and  the  same  as  administrator.  Should  it  then  be  granted,  that  an  ex» 
utor  in  every  case  were  obliged  to  communicate  eases,  which  is  not  proved  by  tk 
decision,  which  was  not  in  the  case  of  an  executor  qua  nearest  of  kin  ;  it  would  be  jw- 
verting  the  analogy  of  law,  to  draw  an  argument  from  an  office  to  a  right  of  sncceEM, 
to  make  one  a  trustee  who  neither  by  name  nor  the  nature  of  the  thing,  can  be  o(»* 
sidered  as  such. 

Beside  the  general  point,  the  pursuer  urged  this  argument,  That  the  defender  bd 
not  taken  a  conveyance  of  the  adjudications,  but  only  a  discharge.  Now,  as  lie  bj 
not  these  adjudications  in  his  person,  he  could  claim  nothing  imder  them ;  asd  » 
heir  cum  beneficio,  he  could  not  dispute  with  any  creditor,  while  any  part  of  the  ii- 
ventory  remained  with  him ;  at  least  not  till  he  should  show  the  value  thereof  ex- 
hausted  by  lawful  debts. 

In  answer  to  this,  it  was  alleged  to  be  the  same,  whether  an  heir  take  an  assignitiflD 
or  discharge.  An  assignation  in  the  person  of  a  debtor  is  virtually  but  a  discharft 
because  confusione  toUiiur  obligatio  ;  so  that  the  use  of  an  assignation  is  not  to  mm 
up  a  title,  but  the  same  with  a  discharge,  viz.  for  a  proof  and  evidence,  the  hebhai 
discharged  and  satisfied  so  many  of  the  debts  for  which  there  was  credit  upon  hiiD, 
to  the  value  of  the  inventory ;  and  if  he  can  instruct  so  many  debts  are  satisfied  bf 
him  as  exhaust  the  full  value,  whether  the  instruction  be  by  his  taking  asBign&dfii 
or  discharge,  it  makes  no  difference. 

"  The  Lords  found,  That  an  heir  cum  beneficio  inventariiy  is  obliged  to  wmmmn- 
cate  eases."    (See  the  next  case.) 

FoL  Die,  V.  1,  p.  363.    Rem.  Dec.  v.  1,  No.  65.  p.  125. 


No.  11.  AiKENHEAD  V.  RussEL.    July  6, 1727. 

An  heir  cum  beneficio  who  had  improved  the  estate,  was  made  to  account  at  the  in- 
proved  value. 

An  heir  entering  cum  beneficio  inventarii  to  an  estate  over-burdened  vith  debt, 
but  having  afterwards,  by  industry,  considerably  improved  the  same,  disponed  a  jart 
from  payment  of  a  preferable  creditor,  more  than  equivalent  to  the  origmal  value  of 
the  inventory.  Being  thereafter  attacked  by  other  creditors,  the  question  aiae, 
If  he  must  be  liable  according  to  the  present  worth  of  the  subject,  or  only  for  ffbit 
it  was  at  his  entry  ?  It  was  pleaded  for  the  heir,  That  he  was  not  trustee,  but  pro- 
prietor ;  that  the  creditors  had  no  real  interest  in  the  subject  of  the  inventorv ;  tbt 
the  inventory  was  only  designed  as  a  method  to  fix  a  certain  value  beyond  vbidi  tk 
heir  should  not  be  liable ;  and  ac-[5345]-cordingly,  that  if  at  any  time  the  heir  made  tto 
value  furthcoming  to  the  creditors  he  was  at  liberty  to  make  of  the  estate  what  fce 
would.  It  was  added,  that  were  this  otherwise,  it  would  put  an  effect\ial  stop  to 
the  industry  and  improvements  of  heirs  who  enter  by  inventory,  since  no  man  will 
readily  plant  where  another  is  to  reap.  The  Lords  notwithstanding  found  the  htf 
liable  to  account  according  to  the  present  value.    See  Appendix. 

i^'o/.  AV.v.  l.p.36.1. 
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No.  15.        [5346]  Anne  Murray  v.  Creditors  of  Pilmure.    February  17, 1736. 

An  heir  cum  beneficio  inventarii,  was  found  entitled  to  pay  even  real  creditors  the 
value  of  the  estate,  and  resist  a  sale  at  their  instance.  But  this  was  afterwards 
found  erroneous,  and  it  was  fixt  that  he  must  submit  to  a  sale  of  the  estate,  if 
the  creditors  chuse  that  method  for  their  payment. 

An  heir  entering  cum  beneficio  inventarii,  brought  an  action  for  ascertaining  the 
value  of  the  land,  concluding  that  the  creditors,  upon  receiving  that  value,  ought  to 
disincumber  the  estate  of  their  debts  and  dihgences.  On  the  other  hand,  the  real 
creditors,  who  were  infeft  during  the  predecessor's  Hfe,  insisted  in  a  process  of  sale 
of  the  estate  upon  the  statute  1681,  cap.  17.  These  processes  being  conjoined,  the 
defences  made  by  the  heir,  were,  Imo,  That,  by  the  statute  introducing  the  benefit 
of  inventory,  a  privilege  is  given  to  the  heir,  to  hold  the  estate  upon  payment  of  the 
value.  The  value  comes  in  place  of  the  estate  ;  and  when  that  value  is  made  good 
to  the  creditors,  they  must  disburden  the  estate  of  their  whole  debts,  because  they 
cannot  have  both  the  estate  and  the  value.  And  to  fortify  this  defence,  it  was  urged, 
that  upon  an  entry  cum  beneficio,  the  debts  due  by  the  defunct  are  ipso  jure  extinguished 
so  far  as  they  exceed  the  value  ;  to  which  extent,  and  no  further,  the  heir  is  liable. 
2do,  There  is  no  foundation  for  a  sale  of  the  estate  upon  any  of  the  acts  of  ParUa* 
ment,  seeing  the  heir,  who  is  now  proprietor,  neither  is  nor  can  be  bankrupt. 

To  the  first,  answered,  The  statute  introducing  the  benefit  of  inventory,  has  only 
in  view  to  protect  the  heir  from  an  universal  passive  title,  declaring  that  he  shall 
not  be  personally  liable  beyond  the  value  of  the  estate.  From  this  indeed  it  follows, 
that  if  the  creditors  chuse  to  sue  the  heir  for  payment,  they  must  accept  the  value, 
because  the  heir  is  no  further  Kable  personally ;  and  if  they  receive  the  value,  the 
estate  must  be  disburdened  of  course.  But  if  they  forbear  personal  execution,  the 
statute  does  not  say  nor  insinuate,  that  the  creditors  are  bound  to  accept  this  value. 
This  is  left  to  be  determined  by  the  common  rules  of  law  ;  and  when  that  is  the  case, 
what  room  is  there  for  maintaining,  that  a  service  with  an  inventory,  can  give  the  heir 
a  more  ample  and  unhmited  right  to  the  estate,  than  a  service  without  an  inventory  ? 
The  infeftments  granted  to  the  creditors,  were  burdens  upon  the  predecessor's  estate  ; 
and  the  heir  serving,  with  or  without  inventory,  takes  the  subject  tantum  et  tale  as  it 
was  in  the  predecessor,  burdened  with  the  real  debts.  The  debts  once  estabUshed 
upon  the  estate,  must  subsist  until  payment  of  the  last  shilUng  ;  unless  the  estate  be 
brought  to  a  pubhc  sale  ;  which  is  the  single  case  known  in  law,  where  a  real  creditor 
is  bound  to  accept  a  proportion  of  the  price.  In  short,  the  heir  is  put  upon  no  better 
footing  by  the  statute,  than  a  debtor  is,  who  has  obtained  from  his  creditors  a  dis- 
charge of  personal  execution,  or  than  one  is,  who  has  a  decree  of  cessio  bonorum,  or  has 
the  beneficium  com'petentiw.  It  is  very  true,  the  debts  are  restricted  quoad  the  heir, 
he  having,  from  the  statute,  a  privilege  of  exception,  to  be  free  from  personal  execution 
upon  paying  the  value  ;  but  this  is  perfectly  consistent  with  his  being  ipso  jure  liable, 
which  he  is  by  representation :  A  personal  exception  against  payment  supposes 
the  debts  due  ;  but  to  be  free  ipso  jure,  is  saying,  that  there  never  was  a  debt,  or  that 
it  is  now  [5347]  extinguished.  The  defender's  doctrine  would  go  hard  with  real 
creditors ;  if  the  debts,  real  as  well  as  personal,  be  extingmshed  ipso  jure  so  far  as 
they  exceed  the  value,  the  estate  must  always  be  sufficient  to  pay  the  remainder ; 
which  would  be  a  monstrous  injustice,  by  putting  personal  creditors  upon  an  equal 
footing  with  those  that  are  real.  Besides,  what  becomes  of  the  moveables  upon 
this  supposition  ?  These  must  always  be  free  to  the  next  of  kin,  whatever  become 
of  the  creditors.    Nothing  can  be  more  absurd. 

To  the  second,  answered,  Imo,  The  heir  who  enters  cum  beneficio  to  an  over- 
burdened estate,  is  in  the  strictest  sense  of  law  bankrupt ;  for  he  is  liable  ipso  jure 
to  the  whole  debts,  though  he  has  a  privilege  to  defend  his  person.  2do,  Esto  the  heir 
were  free  ipso  jure,  that  would  not  bar  a  sale.  Let  us  suppose  one  purchases  an  estate, 
with  a  real  incumbrance  upon  it,  near  the  value  ;  he  is  not  personally  liable  to  this 
incumbrance  ;  and  yet,  if  his  proper  debts  exhaust  the  remainder,  the  real  creditor 
may  insist  in  a  sale.  Or  suppose  a  man  accepts  a  disposition  with  the  burden  of  the 
granter's  debts,  which  afterwards  are  found  to  exhaust  the  value  ;  can  it  be  doubted, 
that  any  of  these  creditors,  after  leading  an  adjudication,  may  proceed  to  a  sale, 
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though  the  debtor  cannot  be  said  to  be  bankrupt,  when  possibly  he  is  not 
shilling  in  the  world  ?  it  is  sufficient  that  the  estate  is  bankrupt.  And  3tio, 
there  arise  any  doubt  here  upon  the  words  of  the  bankrupt  statutes,  it  wouU  fail 
defect,  which  the  Court  of  Session  would  supply  from  the  spirit  and  meaning  of 
statutes.  And  indeed,  why  not  a  sale  in  this  case,  if  it  can  be  shown  rather 
necessary  than  in  any  other  case  that  can  be  figured  ?  Personal  execution,  whidi 
a  strong  spur  to  the  debtor,  is  wanting  here  ;  and  there  is  the  more  necessity  forotkl 
execution  to  supply  that  defect.  And  truly,  it  must  appear  exceedingly  stniy 
to  suffer  an  estate  to  He  in  medio  for  ever,  leaving  the  creditors  without  hopes  of  paf 
ment,  when  the  price  might  be  sufficient  to  discharge  the  whole  debts,  and  posA^ 
some  reversion  to  the  proprietor. 

The  Lords  gave  this  question  first  for  the  creditors.  But  afterwards,  upoDt 
reclaiming  petition  and  answers,  it  was  found,  upon  the  President's  casting  votc^ 
"  That  the  creditors  have  no  right  to  bring  the  estate  to  a  sale  ;  and  that  the  heirii 
only  liable  to  the  creditors  for  the  value  of  the  estate  as  it  shall  be  proved."  j 

Upon  the  authority  of  this  case,  several  processes  were  brought  at  the  instavel 
of  heirs  served  cum  beneficio,  and  the  Court  beginning  to  demur  upon  the  releYaBCT,| 
the  case  was  ordained  to  be  pleaded  in  presence.  And,  upon  12th  July  1738,*"ni9i 
found  the  creditors  have  a  right  to  bring  the  estate  to  a  sale  ;  and  that  thev  are  si  | 
bound  to  accept  the  sum  that  the  estate  may  be  valued  at  upon  proof.''  The  ben 
of  Sir  Patrick  Strachan  of  Glenkindy  contra  his  Creditors,  No.  16,  p.  5348. 

Fd.  Die.  V.  1,  p.  363.     Renu  Dec.  v.  2,  No.  7,  p.  11 


No.  16.         [5348]  The  Heirs  of  Strachan  v.  his  Creditors.    July  12, 1738, 

Creditors  of  a  defunct  can  bring  the  estate  to  sale,  and  are  not  bound  to  accept  of  ibe 
value  of  it  from  the  heir  cum  beneficio.    See  No.  15,  p.  5346. 

It  had  been  once  and  again  found  (No.  15,  p.  5346),  that  where  an  heir  wassemd 
cum  benefido,  the  creditors  were  not  entitled  to  bring  his  predecessor's  estate  to  a  safe 
and  that  the  heir  was  only  hable  for  the  value  of  the  estate,  as  it  should  be  proved. 

But  the  like  question  again  occurring  between  the  above  parties,  it  was  io&o^ 
that  the  creditors  have  right  to  bring  the  estate  to  a  sale,  and  are  not  bound  to  accept 
of  the  value  from  the  heir  cum  beneficio  ;  and  that  the  same  day  the  Uke  judgma^ 
was  given  in  another  case,  Crawford  contra  Young. 

There  is  much  to  be  said  for  either  side  of  this  question,  but  it  is  scarcely  thonfto 
that  the  Court  will  now  recede  from  this  last  judgment. 

Fol.  Die.  V.  1,  p.  363 ;  v.  3,  p.  261.   Kilkerran  (Heir  cum  beneficio),  No.  l,p.  239. 


No.  21.  [5353]  Rutherford.    July  30, 1748. 

It  was  found,  upon  a  verbal  report,  that  a  sale  might  be  pursued  upon  the  ict 
1695,  although  the  pursuer  was  served  heir  in  general  cum  benefkio^  he  not  wd? 
served  in  the  lands.     See  No.  23,  infra. 

Fol.  Die.  V.  3,  p.  262.    Kilkerran  (Heir  cum  beneficio).  No.  5,  p.  2^ 


No.  23.  Blair,  Petitioner.     February  27, 1751. 

An  heir  cum  beneficio  may  pursue  a  sale  on  the  act  1695  as  apparent  heii. 

Patrick  Blair,  heir  served  cum  beneficio  to  his  brother  Andrew  Blair  of  Corf* 
having  pursued  a  sale  as  apparent  heir,  an  act  was  pronounced  by  the  Ordinary,  brfw« 
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whom  it  came,  in  common  fonn  ;  and  he  now  having  applied  by  petition  to  the  Lords, 
representing  that  the  proof  brought  was  not  full,  and  craving  a  new  diUgence,  a  doubt 
was  stirred  on  the  Bench,  How  far  it  was  competent  for  an  heir  served  cum  henefido 
to  pursue  a  sale  as  apparent  heir  ;  and  precedents  having  been  alleged  for  the  pursuer, 
the  case  was  deferred  till  this  day,  that  the  precedents  might  be  condescended  on. 

Accordingly  two  precedents  were  found,  one  of  the  14th  July  1742,  Robert  M'Doual, 
second  son  to  Ann  Johnston  of  Kelton,  and  of  John  M'Doual  of  Logan,  her  husband 
V.  the  Creditors  of  Robert  Johnston  of  Kelton  (see  Appendix),  where,  on  the  verbal 
report  of  the  Lord  Elchies,  it  was  found,  "  That  the  said  Robert  M'Doual,  disponee 
from  his  mother,  who  had  been  heir  served  cum  beneficio  to  Robert  Johnston  of  Kelton, 
her  brother,  was  entitled  to  bring  the  subjects  of  the  inventory  to  a  sale  on  the  act 
1695  '* ;  which  was  a  step  further,  as  the  pursuer  was  only  assignee  from  his  mother, 
the  heir  served.  The  other  was  likewise  on  the  verbal  report  of  the  same  Ordinary, 
no  longer  ago  than  on  the  30th  July  1748  (No.  21,  sufra),  when  Andrew  Ru-[5354]-ther- 
ford,  merchant  in  London,  as  son  and  apparent  heir  of  Robert  Rutherford,  brought 
a  sale,  as  apparent  heir  to  his  father,  of  certain  tenements  in  Edinburgh  ;  and  it  being 
objected  by  the  creditors,  that  the  pursuer  was  heir  served  cum  beneficio,  and  not  ap- 
parent heir  to  his  father,  and  so  could  not  carry  on  the  sale  on  the  act  1695,  the  Lords 
found,  "  That  notwithstanding  the  pursuer  was  served  heir  in  general  cum  beneficio 
to  his  father,  vet  it  was  competent  to  him  to  carry  on  the  sale  on  the  act  of  Parliament 
1695." 

The  record  of  both  which  proceedings  being  produced  in  Court,  the  Lords  "  Granted 
the  diligence." 

The  greatest  justice  the  heir  can  do  to  the  creditors  is  to  bring  the  estate  to  a  judicial 
sale ;  and  in  Holland,  where  the  entry  of  heirs  cum  beneficio  is  most  frequent,  the 
heir  not  only  may,  but  must  expose  all  the  subjects  of  the  inventory  to  public  auction. 
Voet,  ad  Tit,  De  jure  ddib.  §  21. 

Fol.  Die,  V.  3,  p.  262.    KUJcerran  (Heir  cum  beneficio).  No.  7,  p.  241. 


No.  1.    [5357]  Elizabeth  Fenton  v.  The  Heritrix  of  Dirleton.    February  26, 

1523. 

Gif  ony  fre  tenant  or  vassal  haldand  landis  of  diverse  and  sindrie  sisteris,  or  uther- 
wajns  airis-female,  as  thair  superiouris,  he  aucht  and  sould  be  enterit  thairto  be  the 
eldest  air-female  allenarlie  and  the  releif  quhilk  he  payis  the  time  of  his  entrie  sould 
be  equalHe  dividit  amang  all  and  haill  the  superiouris,  and  on  na  wayis  sould  pertene 
to  the  eldest  aire  alane.        Fd.  Die.  v.  1,  p.  363.    Balfour  (Relief),  No.  5,  p.  256. 


No.  6.     [5362]  Janet  Cowie,  eldest  Heir  Portioner  to  the  deceased  John  Cowie  of 
Bothkenner  r.  The  Younger  Heirs.     February  26, 1707. 

A  man  who  had  a  very  small  land  interest,  leaving  five  daughters,  the  eldest  claimed 
the  mansion-house.  The  Lords  found  the  mansion-house  (though  scarcely  fit 
for  an  heritor  to  live  in)  belonged  to  the  eldest  daughter,  there  being  other  houses 
for  the  tenants.  An  orchard  not  having  been  let  for  rent,  was  found  to  belong 
to  the  eldest  heir  portioner,  without  any  recorapence  to  the  rest. 

John  Cowie's  heritage  falhng  to  his  five  daughters  as  heirs  portioners,  the  younger 
heirs  raised  a  brieve  of  division  for  dividing  the  lands,  house,  and  yards,  by  the  Sheriff 
of  Stirling,  which  was  advocated  by  the  eldest  sister,  for  whom  it  was  alleged  at  the 
discussing  of  the  advocation.  That  the  house  and  yards  should  belong  to  her  as  a 
prcBcijmum,  and  a  distinct  indivisible  right. 

Answered  for  the  Younger  Heirs ;  The  dwelling-house  ought  to  be  divided  equally 
amongst  them  all ;  because,  albeit  the  principal  manse  being  tower,  fortalice,  &c.,  falls 
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to  the  eldest  heir  portioner,  Stair,  Instit.  lib.  3,  tit.  5,  §  11,  yet  this  doth'not  hold  asti 
ordinary  country  houses,  which  pass  as  pertinents  of  the  land.  And  Ua  est,  the  kom 
in  question  is  such,  being  about  two  stories  high,  having  a  thatch  roof,  and  a  icnai* 
about  fireside  for  the  conveniency  of  servants,  and  the  boiling  of  beasts'  meat,  Ac.  B 
was  built  by  the  parties  predecessors  after  their  acquiring  of  the  lands,  and  they  waij 
only  designed  goodman  and  goodwife  ;  and  the  whole  estate  is  but  a  matter  of  fiit 
chalders  of  victual ;  so  the  original  design  of  preserving  a  chief  representative  ofi 
family,  cannot  take  place  here. 

Rephed  for  the  eldest  Heir  ;  Many  great  heritors  in  old  time  went  under  the  mac 
of  goodman  and  wife ;  and  the  principal  manse  or  Messuagium,  comprehends  all  ordia- 
ary  dwelling-houses  for  accommodation  of  heritors,  larger  than  farmers*  ordiiaiT 
country  houses.  For  houses  of  late  are  not  built  by  way  of  tower  and  f ortalice  as  ii 
old  time,  but  for  conveniency  ;  and  yet  must  remain  indivisible  rights  for  the  accost 
modation  of  the  heir  and  representative  of  the  family.  Now,  this  house  was  nem 
in  use  to  be  set  for  rent,  and  is  much  larger  than  an  ordinary  farmer's  house,  bcisg 
three  stories  high,  containing  about  twenty-two  glass  windows  in  nine  rooms,  with  ft 
closs,  office-houses,  and  a  stone  pend  above  the  entry ;  therefore  it  cannot  be  repatsJ 
as  part  and  pertinent  of  the  ground  it  stands  on.  Again  the  reason  for  prefecno| 
the  chief  representative  of  a  family  holds  without  respect  to  the  greatness  or  snuBnoi 
thereof  ;  and  though  the  house  in  question  was  built  by  the  parties  predecessors  afta 
their  acquiring  of  the  lands,  there  was  a  mansion-house  upon  the  heritage  before. 

The  Lords  considering  that  the  house  in  question  was  the  only  house  for  tie 
heritor's  dwelUng,  and  that  there  were  several  houses  besides  for  the  tenants  on  tte 
gromid,  they  found  that  the  said  principal  messuage  belongs  to  the  eldest  heir  por- 
tioner. 

March  5,  1707. — In  the  cause  aforesaid  betwixt  Janet  Cowie  and  her  yoxin^ 
sisters,  mentioned  February  26,  it  was  alleged  for  these  younger  heirs  por-[5363l'^^**^ 
that  they  should  get  some  satisfaction  or  equivalent  from  the  eldest  in  heu  of  tfee 
principal  dwelling-house  adjudged  to  her ;  because,  Imo,  The  said  mansion-house 
being  originally  prcedium  rusticum,  fructuum  coUigendarum  causa  paratumy  built  sad 
used  by  the  heritors  for  labouring  their  own  ground  before  any  tenants  were  put  upon 
it ;  the  subsequent  building  of  a  tenant's  house,  cannot  alter  the  right  and  nature 
thereof,  so  as  to  hinder  it  to  belong  equally  to  the  heirs  portioners  ;  for  in  determining 
the  right  and  nature  of  things  of  this  kind,  iniliumest  ins'piciendum ;  and  if  it  be  adjudged 
to  the  eldest,  the  rest  must  have  their  proportion  of  the  value.  2do,  By  our  law  aw 
custom,  where  the  eldest  heir  portioner  gets  the  principal  dwelling-house,  or  any  othc 
indivisible  right,  she  must  pay  the  value  for  the  if  mm  corpus  j  Reg.  Maj.  I.  2,  c.  % 
§  3,  juncl.  cap.  27,  §  4  ;  Craig  feud,  lib.  2,  dieg.  14,  §  7  ;  Mackenzie's  Institutions  printed 
with  notes,  page  249  :  In  the  same  way  as  the  first  effectual  adjudger,  in  the  divis<» 
of  a  bankrupt's  estate,  would  have  his  option  of  the  dwelling-house  or  Urgest  share, 
but  upon  payment  of  the  superplus  value.  And  if  it  were  otherwise,  the  eldest  mi^t 
come  to  have  vastly  more  in  proportion  than  any  one,  yea,  than  all  the  rest ;  whick 
neither  law  nor  the  defunct  designed. 

Answered  for  Janet  Cowie  the  eldest  heir  portioner ;  That  she,  by  the  right  d 
primogeniture,  ought  to  have  the  house  as  her  prwcipuum  ;  and  if  she  should  beoblig«l» 
give  a  price  for  it,  the  privilege  w^ould  be  ineffectual  and  overturned.  For  what  heir 
would  not  rather  chuse  to  sell  a  share  of  an  old  or  perhaps  ill-contrived  house,  than 
to  purchase  it  from  five  or  six,  and  so  the  family  would  become  despicable  or  ertinct ! 
Besides,  many  things  that  fall  under  division  are  adjudged  to  one  of  the  heirs  por- 
tioners for  the  value,  for  the  more  convenient  expediting  of  the  brieve  ;  so  that  if » 
price  were  given  for  the  mansion-house,  it  could  not  be  called  an  exception  in  favoun 
of  the  eldest.  Again,  no  instance  can  be  given  in  our  custom,  where  an  eldest  hfft 
portioner  gave  any  allowance  to  the  rest  for  the  house  ;  on  the  contrary,  the  cldtft 
heir  portioner  of  Carnock  bruiks  the  house  and  yards  without  any  controvcisy,  or 
compensation  to  the  rest.  And  if  any  such  compensation  should  now  be  found  due  by 
the  eldest,  what  pleas  might  it  create  among  those  who  have  hitherto  acquiesced  in 
the  conmion  practice  of  the  nation  ?  As  to  the  objections  that  are  made  against  t^ 
eldest  heir's  pretensions,  they  are  easily  answered;  for,  Imo,  Though  the  house i» 
question  be  not  a  tower  or  fortalice  in  the  strict  acceptation,  which  imports  a  /«f^ 
pinnala,  or  house  of  strength  with  walls  and  ditches,  it  is  such  in  a  legal  acceptation. 
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which  includes  all  dwelling-houses  that  have  lofting  and  joistin^  ;  and  therefore  cannot 
pass  for  a  country  house,  designed  only  for  the  accommodation  of  labourers  of  the 
ground.  2do,  As  to  the  opinion  of  old  lawyers,  who  assert  that  satisfaction  is  to  be 
made  for  the  principal  mansion-house,  that  is  overbalanced  by  the  opinion  of  our  latter 
lawyers,  supported  by  the  constant  custom  of  the  nation  in  such  cases,  and  more 
agreeable  to  the  feudal  [5364]  law.     And  among  these  my  Lord  Stair  is  positive, 

b.  3,  t.  3,  §  11,  that  the  indivisible  rights  fall  to  the  eldest  alone,  without  any  thing 
in  lieu  thereof  to  the  rest. 

The  Lords  found  that  the  principal  house  did  belong  to  the  eldest  sister,  without 
any  compensation  to  the  rest. 

June  24,  1708. — In  the  competition  betwixt  the  Cowies,  heirs  portioners  of  John 
Cowie  of  Bothkenner,  Janet  Cowie  the  eldest  claimed  the  yard,  as  well  as  the  house 
as  a  prcBcipuum,  jure  primogenituray  without  division  or  compensation ;  and  con- 
tended, That  such  a  claim  was  founded  in  law  and  the  practice  of  the  nation.  For, 
Imo,  The  eldest  daughter  of  Innes  of  Dunoon  in  Angus,  possessed  the  house,  yards, 
and  parks  of  Dunoon ;  the  eldest  daughter  of  Sir  Thomas  Nicolson  possesseth  the 
house,  yards,  and  a  considerable  park  of  Carnock  without  division,  or  compensation  ; 
besides  many  other  such  instances.  2do,  The  right  of  primogeniture  stands  estab- 
lished by  the  judicial  law  of  Moses,  Deutr.  21,  17,  and  Guddin  de  jure  navissimo,  lib.  2, 

c.  14,  observes,  that  in  feudis  illud  generale,  ut  jure  primogeniturcBy  unus  unave,  vel 
totum,  vel  semissem,  vd  aliam  partem  prce  cceteris  obtineat.  It  is  true  that  some  of 
our  old  lawyers,  though  they  cannot  but  yield  some  privilege  to  the  eldest,  think 
some  recompence  ought  to  be  given  to  the  rest  upon  that  account ;  but  this  opinion 
is  without  foundation  in  law  or  custom  ;  for  where  law  declares  any  thing  to  be  mine 
another  can  have  no  interest  therein  ;  and  it  is  unreasonable  to  oblige  a  person  to  give 
a  recompence  for  what  de  jure  is  his  own.  2do,  John  Cowie  the  heritor  did  evidence 
his  will,  that  the  yard  should  go  with  the  house  ;  in  so  far  as  he  hath  inclosed  the  house, 
office-houses  and  closs  within  the  same  by  a  continued  fenced  hedge,  and  admitted 
no  passage  thereto,  save  one  through  the  closs,  and  continually  possessed  the  same, 
without  setting  it  separately  for  rent,  selling  only  so  much  of  the  fruit  as  he  could 
spare.  3tio,  A  house  disponed  carries  with  it  the  pertinents  necessary  for  the  use 
thereof  possessed  by  the  disponer,  July  18,  1676,  and  December  9,  1679,  See  Part 
and  Pertinent.  And  though  sometimes  a  greater  house  may  have  adjoined  to  it 
a  lesser  orchard,  et  e  contra,  majus  et  minus  ought  not  to  vary  the  law  in  this  case. 

Answered  for  the  younger  heirs  portioners  ;  Albeit  the  eldest  gets  the  house  as  a 
thing  indivisible,  without  an  equivalent,  yet  the  orchard,  which  is  of  its  own  nature 
divisible  rendering  yearly  profit,  though  for  expediency  it  may  be  adjudged  to  one, 
the  rest  must  have  their  share  of  the  price.  Nor  doth  other  heirs  portioners  acquiescing 
in  that  matter  to  the  eldest,  make  law  in  prejudice  of  the  younger  heirs  portioners 
competing  here.  Besides,  there  are  contrary  instances,  in  the  case  of  Hamilton  of 
Pumpherstoun,*  where  an  equal  division  of  yards  and  parks  was  made  before  the 
Sheriff  of  Linlithgow  ;  and  in  the  case  of  White  of  Weedins,*  where  the  whole  subject 
without  distinction  was  equally  divided.  And  our  greatest  lawyers,  Craig,  Skeen, 
Stair,  M'Eenzie,  and  White- [5365] -law,  in  his  notes  on  him,  hold  that  a  recompence 
is  due,  where  the  subject  is  valuable,  even  for  a  superiority  that  has  feu-duties  ;  though 
it  be  otherwise  in  a  barony,  or  castrum  (as  foreign  lawyers  speak)  where  all  around  the 
principal  mansion-house,  at  which  sasine  is  to  be  taken,  is  understood  to  be  annexed 
thereto,  so  far  as  the  same  may  have  relation  to  the  house,  rather  than  to  a  tenantry. 

The  Lords  found,  that  the  orchard  not  having  been  set  for  rent,  did  belong  to  the 
eldest  heir  portioner  as  well  as  the  house,  without  any  recompence  to  the  younger  heirs. 

Thereafter,  July  22,  1708,  The  Lords  preferred  also  the  eldest  heir  to  the  custody 
of  the  writs,  upon  her  granting  an  obligement  to  make  the  same  furthcoming  to  &11 
concerned,  or  to  give  transumpts  upon  their  equal  charges. 

FoL  Die,  V.  1,  p.  364.    Forbes,  pp.  136, 137,  253. 

♦  Examine  General  List  of  Names. 
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No.  7.        [5366]  Executors  of  Lady  Garnkirk  v.  Gray.    January  16, 1725. 

In  a  question  among  heirs  portioners  whether  the  heirship  moveables  go  u\ 
prcBcipuum  to  the  eldest,  or  divide  among  all,  the  Lords  found  the  eldest  sister  a 
only  draw  her  share.    See  Appendix.  Fd,  Die.  v.  1,  p.  M 


No.  11.     [5369]  Lady  Houston  v.  Sir  George  Dunbar  and  Sir  William  NicoLsai 

November  3,  1744. 

In  a  division  of  an  estate  among  three  heirs  portioners,  it  was  found,  that  two  snpefr 
orities  devolved  to  the  two  elder  sisters,  the  eldest  sister  having  the  right  of  dio»; 
but  that  the  youngest  was  entitled  to  a  proportional  recompence  from  tlie  (mJ« 
two. 

The  succession  of  the  estate  of  Carnock  having  opened  to  three  heir-portioiia^.i 
a  process  was  brought  for  dividing  the  same  among  them.  A  small  part  of  the  hoii^; 
had  been  feued,  viz.  Gartencaber  and  Carbrock,  each  possessed  by  a  different  vsssil 
and  each  paying  the  precise  same  sum  of  feu-duty  ;  and  the  question  was,  In  wiat 
manner  these  superiorities  should  be  divided  among  the  three  heirs  portianail 
For  Lady  Houston  the  eldest,  it  was  contended,  That  all  indivisible  subjects,  sikI 
as  titles  of  honour,  jurisdictions,  the  principal  messuage,  ward  and  blench  supuri- 
orities,  belong  to  the  eldest  heir  portioner  by  the  privilege  of  primogeniture ;  tbl 
a  feu  superiority,  being  also  an  indivisible  subject,  comes  under  the  same  rule ;  ai 
that,  if  such  subjects  belong  to  the  eldest  heir  portioner  jure  pr<ypriOy  there  can  be » 
foundation  for  obliging  her  to  pay  any  recompence  to  her  sisters  ;  because  a  man  a 
not  bound  to  pay  a  price  for  his  own  property. 

It  was  answered  for  the  other  heirs  portioners.  That,  whatever  be  the  rule  is 
to  subjects  that  are  strictly  indivisible,  the  same  rule  cannot  obtain  as  to  fen-dti&i 
which  are  divisible  ;  that  Craig,  lib.  2,  dieg.  14,  §  7,  is  clear  that  the  eldest  heir  portionff 
who  succeeds  in  a  feu  superiority,  is  bound  to  pay  a  proportion  of  the  value  to  theotier 
heirs  portioners ;  that  Stair,  b.  3,  t.  5,  §  11,  delivers  the  same  opinion,  with  tia 
addition,  that,  if  there  be  any  more  feu-superiorities  than  one,  they  ought  to  be  dis- 
tributed among  the  heirs  portioners. 

[5370]  "  Found,  That  the  eldest  heir  portioner  is  entitled  to  one  of  the  snp^* 
orities  and  the  feu-duties  arising  therefrom,  and  that  she  is  entitled  to  make  te 
election.  Found,  That  the  second  heir  portioner  is  entitled  to  the  other  swpenonrj 
and  the  feu-duties  arising  therefrom.  And  found.  That  the  third  heir  portioner  b 
entitled  to  a  recompence  from  the  other  two  heirs  portioners,  for  her  proportioD  of 
the  feu-duties." 

The  case  being  of  no  great  importance  to  the  parties,  was  reported  upon  a  short 
minute,  where  the  point  was  but  slightly  handled.  In  examining  whether  this  jiKlg- 
ment  be  well  founded,  it  will  be  proper  to  take  under  consideration  the  case  of  hen 

fortioners  in  a  vassalage,  which  may  possibly  afford  some  argument  from  analog- 
t  is  a  rule  laid  down  by  Glanvil,  hb.  7,  cap.  3,  as  well  as  in  the  Reg.  Maj.  lib.  2,  cap.  29, 
that  even  in  ward-holding  the  land  is  to  be  equally  divided  among  the  heirs  poitiones 
of  the  vassal,  notwithstanding  that  the  superior  is  only  entitled  to  the  service  of  otf 
military  vassal  for  the  land.  But  then  the  matter  is  thus  adjusted  ;  that  the  bnsb^ 
of  the  eldest  heir  portioner  is  he  only  who  is  bound  to  do  homage  for  the  land ;  ^^ 
of  them  is  bound  to  perform  service  to  the  superior  in  war,  or  whether  they  m^ 
club  for  a  soldier,  is  not  said.  ^ 

I  think  the  same  rule  must  obtain  with  regard  to  heirs  portioners  who  succwj 
to  a  superiority ;  for  this  good  reason,  that  lands  held  by  any  man,  though,  ^^ 
regard  to  vassals,  it  be  considered  as  a  superiority,  yet,  with  regard  to  the  holder  J 
superior,  it  is  considered  as  a  vassalage.  And  what  clears  this  point  is  the  forffl<» 
making  up  titles  to  the  land,  which  is  the  same  in  superiority  and  in  vassalage-  ^ 
right  of  superiority  is  never  mentioned  as  such  in  any  charter  or  retour ;  the  land  i-* 
mentioned,  and  the  expression  is  the  same  whether  it  be  a  superiority  or  a  pf^P*.^' 
From  this  very  consideration  it  is  evident,  that  heirs  portioners  have  an  eqtial  np^ 
to  the  land  pro  indiviso,  and  must  make  up  titles  accordingly*  whether  the  laiw  «** 
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loDged  to  their  ancestors  in  property  or  in  superiority.  The  eldest,  by  the  tenor  of 
the  retour,  has  no  better  right  than  the  youngest. 

Dignities,  offices,  and  such  like  feudal  holdings,  which  hav3  no  relation  to  land, 
stand  upon  a  different  footing.  These  are  in  their  nature  indivisible,  and,  as  they 
can  be  held  but  by  one  person,  the  eldest  comes  first  in  view.  Whether  her  sisters 
be  entitled  to  any  recompence  is  not  a  clear  point ;  but  what  incline  me  to  think 
that  they  are  not  entitled,  are  the  following  considerations  :  By  the  law  of  England, 
originally  the  same  with  ours,  the  eldest  daughter  has  no  claim  to  a  peerage  by  suc- 
cession ;  it  being  the  privilege  of  the  Crown  to  bestow  the  peerage  upon  any  one 
of  the  daughters.  And  if  in  our  practice  this  privilege  of  the  Crown  have  given  way 
to  the  privilege  of  primogeniture,  a  claim  for  recompence,  which  was  not  known 
originally,  would  not  readily  arise  upon  the  innovation ;  especially  as  dignities, 
offices,  and  others  of  the  like  nature,  are  not  capable  of  an  estimation  in  money. 

[6371]  With  regard  to  ward,  relief,  marriage,  non -entry,  and  all  casualties  that 
not  only  belong  to  the  superiority  of  land,  but  admit  of  a  regular  estimation  in  money, 
there  can  be  no  reason  why  the  younger  sisters,  who  have  an  equal  interest  in  the 
land,  should  be  deprived  of  their  proportion.  And  as  to  the  principal  messuage, 
though,  as  an  indivisible  subject,  it  goes  to  the  eldest,  yet,  as  a  subject  which  can 
bear  an  estimation  in  money,  it  is  settled  that  the  younger  sisters  are  entitled  to  a 
recompence,  Glanvil,  lib.  7,  cap.  3,  Reg,  Maj.  Ub.  2,  cap.  27,  §  4,  cap.  28,  §  3. 

It  is  very  true,  that  as  on  one  hand  the  superior  is  not  entitled  to  homage  and 
military  service  from  each  of  the  heirs  portioners  in  the  property,  but  only  from 
the  eldest,  so,  on  the  other  hand,  the  vassal  is  not  bound  to  do  homage  or  perform 
military  service  to  each  of  the  heirs  portioners  in  the  superiority,  but  only  to  the 
eldest ;  nor  is  the  heir  of  the  vassal  bound  to  demand  infeftment  from  each  of  those 
heirs  portioners,  but  only  from  the  eldest.  But  though  the  eldest  is  thus  preferred 
to  indivisible  rights,  without  a  recompence,  where  the  subjects  admit  not  a  pecuniary 
estimation  ;  it  will  not  follow,  that  she  must  also  be  preferred  without  a  recompence 
to  pecuniary  casualties,  which  not  only  admit  an  estimation,  but  which,  in  fact, 
can  be  divided  among  the  heirs  portioners.  Taking  the  matter  in  this  light,  the 
interlocutor  is  undoubtedly  well  founded.  While  the  heirs  portioners  in  the  superi- 
ority possess  'pro  indiviso,  there  is  the  same  reason  for  distributing  the  feu-duties 
among  them,  that  there  is  for  distributing  the  rents.  And  when  they  chuse  to  bring 
a  process  of  division,  there  is  the  same  reason  for  parcelling  out  among  them  the 
feu-superiorities,  that  there  is  for  parcelling  out  the  property  of  lands.  And  if  there 
be  not  so  many  superiorities  as  there  are  heirs  portioners,  the  privilege  of  age  entitles 
the  elder  sisters  to  make  a  choice,  upon  giving  a  recompence  to  the  others. 

Fd,  Die.  V.  3,  p.  263.     Rem.  Dec.  v.  2,  No.  57,  p.  85. 


No.  12.  Jean  Wallace,  and  John  Buchanan,  Writer  in  Glasgow,  her  Husband 
V.  Janet  Wallace,  and  Thomas  Buchanan  of  Kirkhouse,  her  Husband. 
January  20, 1758. 

A  dwelling-house,  &c.,  built  within  a  burgh  of  barony  discontiguous  to  the  rest  of  the 
heritor's  landed  estate,  falls  not  to  his  eldest  heir  portioner  as  a  prcBcipuum. 

Alexander  Wallace,  sheriff-clerk  of  Renfrew,  died  possessed  of  moveables  to  the 
extent  of  £3000  Sterling,  and  heritage  to  the  value  of  about  £1000  Sterling.  He  left 
two  daughters,  Jean  and  Janet  Wallaces  ;  and  as  he  made  no  settlement,  his  estate  fell 
to  be  divided  between  them. 

Alexander  Wallace's  heritable  estate  consisted  of  70  acres  of  gromid  yielding 
about  200  merks,  situated  at  the  distance  of  two  or  three  miles  from  Paisley ;  of  a 
house  and  offices,  which  he  built  for  his  own  residence,  on  half  an  acre  [5372]  of  ground 
purchased  by  him  at  the  west  end  of  the  town  of  Paisley,  and  held  feu  of  the  burgh  ; 
and  of  six  or  seven  acres  of  land,  l3ang  near  half  a  mile  distant  from  his  house,  wluch 
he  purchased,  and  inclosed,  after  building  the  house,  and  sometime  let  to  a  tenant, 
but  afterwards  took  into  his  own  possession. 

Jean,  the  eldest  daughter,  brought  a  ])rocess  against  lior  aistor  Janet,  for  having 
the  house,  offices,  and  garden,  at  Paisley,  as  the  messuage  or  mansion-house  of  the 
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defunct,  declared  to  belong  to  her  as  a  prcBcipuum,  in  respect  of  her  primogemtBi^ 
without  being  liable  to  give  a  recompence  to  her  sister. 

Pleaded  for  the  pursuer,  By  the  custom  of  this  country,  female  heirs  sacceal. 
equally  in  lands,  and  heritable  subjects  that  admit  of  division ;  but  such  siibjerti 
and  rights  as  are  indivisible,  devolve,  according  to  the  law  of  primogeniture,  upot 
the  eldest  heir  portioner.  In  judging  what  subjects  are  divisible  or  not,  the  Mtoi 
of  the  subject,  and  not  the  value  or  estimation  of  it,  is  considered.  The  brief  cl 
division  only  concerns  such  subjects  as  of  their  own  nature  can  admit  of  a  part3tiflB» 
and  does  not  apply  to  indivisible  subjects,  or  direct  them  to  be  valued  or  sold,  &ih1  tk 
price  divided.  Nor  does  the  law  distinguish  between  mansion-bouses  used  by  heritoa 
of  lands  for  their  own  proper  residence,  but  built  in  the  form  of  an  ordinary  dwcBag- 
house,  and  such  houses  built  like  a  tower  or  fortaUce.  Of  whatever  form  the  hoose 
is,  it  falls  to  the  eldest  heir  portioner,  together  with  the  offices  and  garden.  So  it  wa 
found,  26th  February  and  5th  March  1707,  and  24th  June  1708,  Cowie  contra  Cowie, 
No.  6,  p.  5362  ;  and  in  the  competition  among  the  heirs  portioners  of  James  Peaddie, 
merchant  in  Glasgow,  No.  10,  p.  5367  ;  and  no  recompence  was  allowed.  The  hoaa 
in  question  was  entirely  possessed  by  the  defunct,  and  built  for  the  accommodatwo 
of  his  single  family  ;  and  therefore  ought  to  belong  to  the  pursuer. 

Answered  for  the  defender,  By  our  ancient  law,  the  eldest  daughter  was  entitled 
to  the  messuage,  or  principal  mansion-house  upon  the  estate  of  her  father ;  but  undfr 
this  quality,  ita  quod  in  aliis  rebtts  satisfaciet  aliis  sororibus  ad  vcieniiam  ;  B^.  Maj. 
1.  2,  c.  27,  §  4,  c.  28,  §  3  ;  Craig,  lib.  2,  dieg.  14,  §  7.  It  is  true,  that  a  feir  l»ter 
decisions  have  found  the  eldest  daughter  entitled  to  the  messuage,  without  recom- 
pence ;  but  the  point  cannot  yet  be  held  as  so  established  ;  and,  at  any  rate,  these 
decisions  will  not  be  extended  still  further,  contrary  to  the  common  law  of  successwt 
among  heirs  portioners,  which  distributes  equally  every  subject,  capable  by  its  nature 
either  of  division  or  of  valuation.  The  brief  of  division  is  an  executorial  of  the  kw. 
which  confers  the  succession  of  the  defunct's  heritable  estate  upon  his  daughters 
per  capita ;  and  therefore  must  be  understood  to  direct  the  Sheriff,  and  the  assiie 
called  by  him,  not  indeed  to  divide  every  field,  farm,  house,  or  mill,  but  to  nuke 
the  several  allotments,  according  to  the  just  value  of  the  several  subjects  which  com- 
pose the  heritage.  Titles  of  honour  and  jurisdictions  are  incorporeal  rights,  which, 
from  their  own  nature,  and  that  of  the  grant  of  them,  cannot  be  vested  in  more 
[5373]  *hat  one  person  at  the  same  time  ;  and  therefore  fall  to  the  eldest.  A  single 
superiority  too  goes  the  same  way,  in  respect  to  the  vassal's  interest,  which  forbioB 
a  division ;  but,  then,  being  properly  a  right  of  lands,  a  recompence  is  due ;  awi 
if  there  are  more  superiorities,  they  are  distributed  among  the  sisters. 

Thus  it  is  plain,  that  every  indivisible  subject  does  not  fall  to  the  eldest  without 
recompence. — But,  at  any  rate,  it  is  suJ0&cient  to  exclude  this  pursuer's  claun  to  the 
house  m  question,  that  it  is  not  a  mansion-house  standing  on  the  defunct's  land  estate, 
which  lies  at  a  considerable  distance  from  it,  but  a  house  built  within  the  town  of 
Paisley,  contiguous  on  one  side  to  other  houses  in  the  town,  and  held  feu  of  the  bnifji ; 
so  it  is  merely  an  urban  tenement,  which  was  intended  for  the  defunct's  reaidcnce 
when  attending  his  business  as  clerk  to  the  Sheriff-courts  held  there.  It  therefore 
falls  under  the  division,  according  to  the  opinion  of  Craig,  Stair,  and  other  authors. 

Rephed  for  the  pursuer.  The  house  may  be  truly  said  to  be  situated  in  the  countrr, 
as  there  are  none  of  the  houses  of  the  burgh  that  lie  without  it,  or  separate  it  faoai 
the  adjacent  fields ;  and  it  cannot  come  under  the  description  of  borough-houses 
mentioned  by  Lord  Stair,  which  are  ordinarily  set  per  contignationes,  and  boilt  for 
the  accommodation  of  several  famiUes.  Most  of  the  fields  for  two  miles  round  how 
of  this  burgh  of  barony ;  but  that  could  never  hinder  an  heritor  from  building  a 
proper  mansion-house  upon  his  own  grounds  ;  and  although  this  house  and  garden 
are  not  contiguous  to  the  other  lands  of  the  defunct,  yet  that  circumstance  ongit 
not  to  make  any  variation  in  the  case,  as  a  part  of  his  lands  were  so  near  as  to  afford 
him  the  conveniency  he  wanted  for  keeping  his  horses  and  cattle. 

The  Court  seemed  to  be  of  opinion,  that  this  house  was  not  property  a  messuage 
or  mansion-house,  in  respect  of  its  situation. 

"  The  Lords  sustained  the  defence,  assoilzied  the  defender,  and  decerned,'' 

Act.  Ferguson. — Alt.  Miller. — Clerk,  Kirkpatrick. 
D.  R.  FoL  Die.  v.  3,  p.  262.     Fac,  Col,  No.  90,  p.  161. 
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No.  13.  Robert  Ireland  v.  Alexander  Gov  an.    November  14, 1765. 

Found  in  confonnity  with  Peadie  v.  Peadies,  No.  10,  p.  5367,  that  the  principal  mes- 
suage belongs  to  the  eldest  heir  portioner  without  recompence  to  the  other  heirs. 

The  lands  of  Mains  of  Eastwood,  containing  about  150  acres,  and  worth  about 
£35  SterUng  per  annum,  having  fallen  to  four  heirs  portioners,  Alexander  Govan, 
as  in  the  right  of  the  eldest  sister,  brought  an  action,  for  dividing  the  lands,  against 
Robert  Ireland,  as  in  the  right  of  the  other  three  sisters. 

It  was  argued  for  the  younger  sisters,  on  the  first  point,  Imo,  There  are  here  no 
termini  habUes  for  the  principal  messuage  going  to  the  eldest  sister  as  a  frcBcifUum  ; 
because  the  mansion-house  is  neither  a  tower  nor  fortahce,  which  alone,  as  carrying 
along  with  them  an  idea  of  honour,  are  considered  as  indivisible,  and,  therefore, 
fall  to  the  eldest  sister  as  a  'prcedfuum.  See  Craig,  lib.  [5374]  2»  ^^g.  8,  §  3  ;  Stair, 
lib.  3,  tit.  5,  §  11 ;  and  M'Kenzie's  Institute,  lib.  3,  tit.  8,  §  25. 

2do,  Even  though  ordinary  mansion-houses  should  fall  to  the  eldest  as  a  jyrcRci'puum^ 
the  estate  ought  to  be  such  as  to  entitle  it  to  a  capital  messuage,  and  able  to  afiord 
the  expense  of  keeping  it  in  repair  ;  otherwise  what  was  intended  as  a  mark  of  honour, 
will  be  a  mark  of  dishonour  to  the  family,  which  it  is  highly  probable,  would  be  the 
case  in  the  present  instance,  where  the  estate  is  so  very  smaU,  that  the  share  of  the 
eldest  sister  is  at  present  set  for  £28  Scots  per  annum. 

And,  3tio,  The  house  ought  to  be  actually  subsisting,  and  not  bare  walls  without 
a  roof,  as  in  the  present  case. 

To  the  first,  it  was  answered ;  That  the  distinction  here  between  houses  built  in 
the  form  of  towers  and  fortahces,  and  such  as  are  not  built  in  that  form,  is  not 
supported  by  any  of  the  authorities  q^uoted,  except  M'Kenzie,  who,  from  a  misappre- 
hension of  Lord  Stair,  confines  the  right  of  the  eldest  sister  to  houses  built  in  that 
form  ;  whereas,  it  is  evident,  that  Lord  Stair,  under  the  el  ccetera  at  the  place  referred 
to,  comprehends  all  houses,  in  whatever  form  they  are  built ;  as  do  the  other  writers 
on  our  law.  See  Skene,  de  verb,  signif.  voce  Eneya  ;  Craig,  1.  2.  dieg.  14,  §  7  ;  Balf. 
Practicks,  p.  223  ;  Lord  Bankton,  1.  3,  tit.  5,  §  84  ;  and  Erskine,  1.  3,  tit.  8,  §  13. 

To  the  second  ;  None  of  our  law-books  or  decisions  make  any  distinction,  whether 
the  estate  be  large  or  small ;  it  is  sufficient  if  it  has  been  the  inheritance  of  the  family  ; 
and,  in  the  case  of  Cowies,  No.  6,  p.  5362,  the  Court  found  the  eldest  heir  portioner 
entitled  to  the  principal  messuage  as  a  friBcifuum,  though  the  estate  was  even  smaller 
than  here. 

And,  to  the  third  ;  The  ruinous  condition  of  the  house  ought  to  be  no  reason  for 
making  it  an  exception  from  the  general  rule,  as  the  decay  is  in  a  great  measure  owing 
to  the  antiquity  of  it,  and  as  it  was  the  ordinary  residence  of  the  family,  while  they 
lived  on  the  estate. 

Pleaded  for  the  younger  sisters,  on  the  second  point.  If  a  recompence  is  due  ? 
A  perfect  equality,  the  most  rational  and  equitable  rule  of  succession,  was  formerly 
followed  in  this,  as  in  most  other  countries,  till,  by  the  feudal  customs,  it  was  altered 
in  the  male  succession,  and  the  eldest  son  preferred  to  the  younger :  But,  though 
this  change  took  place  as  to  males,  yet  the  old  rule  of  succession  remained  among 
females,  who  are  all  equally  called  to  the  succession,  without  any  preference  to  the  elder 
sister  over  the  younger,  except  in  such  rights  as  do  not  admit  of  a  division,  or  such 
as  are  by  law  considered  as  indivisible  ;  those  the  law  gives  to  the  eldest  heir  portioner, 
without  any  recompence  ;  for  these  she  pays  a  recompence  :  Thus,  titles  of  honour 
and  dignity  fall  to  the  eldest  sister  without  any  recompence  ;  because,  sua  natura, 
they  do  not  admit  of  a  division  or  of  a  valuation  ;  a  single  right  of  superiority  falls 
also  to  the  eldest  sister,  as  being  indivisible,  ex  lege  ;  but,  if  it  yields  a  yearly  profit  as  a 
feu-[5375]-duty,  she  must  pay  a  recompence  for  it  to  the  younger  sisters  ;  but  there 
is  no  necessity  for  the  mansion-house  and  gardens  falling  to  the  eldest  sister  without 
a  recompence.  They  are  neither  stia  natura,  nor  ex  lege,  indivisible,  and  may  easily 
be  valued ;  and,  therefore,  they  ought  to  be  divided  among  the  heirs  portioners ; 
or,  if  they  shall  be  considered  as  falling  to  the  eldest  sister,  there  is  surely  no  reason 
why  she  should  not  pay  a  recompence  for  them  to  the  other  heirs  portioners,  in  order 
to  preserve  that  equality  among  them  which  is  the  principle  by  which  the  female 
succession  is  regulated.    See  Reg,  Mag.  1.  2,  c.  27,  §  3,  and  c.  28,  §  1,  2,  3,  and  4; 
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Balfour's  Pract.  p.  223  ;  Skene,  voce  Eneya  ;  Craig,  1.  2,  dieg.  14,  §  7  ;  and  the 
Camiber  contra  Sibbald,  No.  2,  p.  5357  ;  and  Hathom  contra  Gordon,  No.  5,  p. "" 

Answered ;    The  mansion-house  may,  with  great  propriety,  be  reckoned 
the  subjects  that  do  not  admit  of  a  division,  as  it  would  be  impossible  to  di^ 
small  house  among  a  number  of  heirs  portioners  ?    neither  does  it  properly 
of  a  valuation,  as  it  would  be  next  to  impossible  to  get  any  two  valuators  to 
in  a  value  to  be  put  upon  houses  ;  and,  therefore,  the  law  has  justly  conaidered 
principal  messuage  as  a  subject  indivisible,  and  incapable  of  being  valued,  and 
therefore  falls  to  the  eldest  sister.     And,  though  aome  of  our  oldest  writen, 
more  ancient  decisions,  lay  it  down  that  a  recompence  is  due,  yet  our  later 
are  of  a  contrary  opinion,  supported  by  an  uniform  train  of  decisions  from 
ginning  of  this  century,  where,  as  often  as  the  case  occurred,  the  Court  foui^ 
eldest  heir-female  entitled  to  the  principal  messuage,  without  any  recompence. 
Stair,  lib.  3,  t.  5,  §  11 ;  Ersldne,  lib.  3,  t.  8,  §  13  ;  and  Feb.  26th,  1707,  Cowiw,  No. 
p,  5362 ;  Carnock,  No.  9,  p.  5366 ;  Peadies,  No.  10,  p.  5367 ;  and  1750, 
see  note  on  No.  10,  p.  5369. 

"  The  Lords  found  the  eldest  sister  entitled  to  the  principal  messuage  as  a  jmt- 
djmum,  without  any  recompence." 

Act.  LocKHART. — Alt.  Henry  Dundas. 

C,B.  ^o/.  Die.  V.  3,  p.  262.    Foe.  Cof.  No.  17,  p.  227. 


No.  H.    James  Cathcart  of  Carbiston,  one  of  the  Heirs  portioners  of  Invetleitii 
V.  James  Rocheid,  the  other  Heir  portioner  of  that  Estate.    February  16, 1773. 

There  is  a  distinction  between  heirs  portioners  ab  intestaio^  and  heirs  portioners  pn^ 
visional,  with  respect  to  the  froBci'puum ;  which,  in  the  case  of  the  latter,  wii 
found  not  claimable  in  right  of  the  eldest  of  four  daughters,  who  had  been,  fail- 
ing a  son,  nominatim  called  to  the  succession,  by  a  settlement  equally  among 
them. 

In  1691,  Sir  James  Rocheid  of  Inverleith  executed  a  deed  of  settlement,  disponing 
the  estate  of  Inverleith,  and  others,  to  his  son  James,  and  the  heirs  whatsoever  of  fail 
body,  whom  failing,  to  Magdalen,  Janet,  Mary,  and  EUzabeth,  his  four  dau^tezs, 
equally  among  them,  and  the  heirs  whatsoever  of  their  bodies ;  but  qualified  iriti 
this  condition  and  proviso,  that  it  shall  not  be  in  the  [5376]  power  of  James,  the  sob, 
to  contract  debts,  or  otherwise  burden  the  lands  disponed,  or  to  alienate  the  same,  or 
do  any  other  deed  whereby  they  may  be  adjudged,  or  otherwise  evicted  in  prejudice  of 
his  four  daughters  ;  with  liberty,  however,  to  James,  the  son,  to  make  suitable  pro- 
visions for  a  wife  and  younger  children,  and  to  charge  the  estate  with  debt  to  a 
certain  extent.  And  these  provisions  are  guarded  with  irritant  and  resolutive  cUoses. 
The  entail  was  completed  by  infeftment,  and  recorded. 

On  Sir  James's  death,  James,  the  son,  took  the  estate  on  the  footing  of  this  entail; 
and,  having  died  in  1737,  without  issue,  the  succession  devolved  on  Mary  and 
Elizabeth,  two  of  Sir  James's  four  daughters  then  living,  and  the  eldest  sons  rf 
Magdalen  and  Janet,  deceased,  who  made  up  their  titles  by  special  service,  as  heirs  of 
provision. 

From  the  death  of  the  last-mentioned  Sir  James  Rocheid,  in  1737,  the  estate  of 
Inverleith  had  been  held  pro  irtdiviso,  till  James  Rocheid,  the  descendant  of  MtfT, 
the  third  daughter,  having  succeeded  to  her  fourth  share,  and  having  right  to  tfae 
fourths  of  the  other  two  sisters,  Janet  and  Elizabeth,  lately  insisted  in  a  hriei  of 
division,  before  the  Sheriff  of  Edinburgh,  against  James  Cathcart,  who,  as  bein? 
grandson  to  Magdalen,  the  eldest  daughter  of  Sir  James  Rocheid,  and  standing  ia 
her  right  as  to  one  fourth  part  of  the  lands  of  Inverleith,  contended,  that  be  wa* 
entitled  to  have  the  mansion-house,  offices,  and  garden  of  Inverleith,  allotted  to  fain 
as  a  prwcifuum  ;  and  the  Sheriff  having  overruled  his  claim,  the  cause  was  remorw 
by  bill  of  advocation  ;  which  was  passed  of  consent.  .»  ♦  ♦. 
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Pleaded  by  the  claimant ;  As  it  is  a  fixed  principle  in  the  law  of  Scotland,  that 
the  eldest  heir  portioner  takes,  as  a  prcBcipuuniy  all  subjects  which  are  in  their  nature 
indivisible,  which  is  the  case  of  the  messuage  and  its  appurtenances,  the  question 
resolves  into  this  abstract  point.  Whether  the  same  principle  ought  not  to  obtain, 
where  the  same  persons  are  both  heirs  of  line  and  heirs  of  provision  ? 

That  such  would  be  the  rule  in  succession,  ab  intestcUo,  is  established  by  the  uniform 
opinion  of  the  later  writers  upon  the  law  of  Scotland,  and  by  a  train  of  decisions 
conformable  thereto  ;  and,  therefore,  it  lies  upon  the  other  party  to  show  upon  what 
principle  the  distinction  between  heirs-general  and  heirs  of  provision  can  be  sup- 
ported. The  ratio  legis  is  the  same  in  both,  viz.  the  indivisibility  of  the  subject, 
which,  in  the  nature  of  things,  cannot  admit  of  being  split,  and,  therefore,  ex 
necessitate,  must  be  decreed  to  one  or  other  of  the  heirs  portioners  ;  and,  cceteris 
paribtis,  the  law  does  so  far  acknowledge  a  secondary  right  of  primogeniture  among 
heirs  portioners,  and  in  respect  thereof,  throws  the  indivisible  subjects  into  the 
portion  of  the  eldest,  without  any  recompence  to  the  other  heirs  portioners  ;  et  uhi 
eadem  est  ratio,  idem  debet  esse  jus, 

[5377]  It  is  manifest,  from  the  tenor  of  it,  that  Sir  James's  only  view,  in  executing 
this  settlement  in  the  form  of  an  entail,  was  to  tie  up  the  hands  of  his  son,  that  he 
might  not  dissipate  the  estate;  the  prohibitive,  irritant,  and  resolutive  clauses,  went 
no  farther  than  the  son  ;  and,  upon  his  death,  the  estate  became  a  fee-simple  in  favour 
of  those  very  persons  who  would  have  taken,  in  the  course  of  legal  succession,  his 
fouF  daughters,  failing  issue  of  his  son's  body  ;  so  that  the  destination  of  succession  in 
their  favour  had  nothing  farther  in  view,  than  to  continue  the  line  of  natural  suc- 
cession. Under  these  circumstances,  it  is  impossible  to  imagine  that  Sir  James  could 
intend  to  establish  a  difEerent  rule  among  his  own  daughters,  than  would  have 
obtained,  had  the  estate  devolved  to  them  in  the  course  of  legal  succession. 

Answered ;  In  some  later  cases,  the  Court  has,  no  doubt,  found,  that  the  eldest 
heir  portioner  is  entitled  to  the  principal  messuage,  without  being  liable  in  any 
equivalent.  But,  whether  these  decisions  are  well  or  ill  founded  in  law,  is  immaterial ; 
because  it  is  clear  that  they  apply  singly  to  the  case  of  succession  devolving,  ab 
intestato,  upon  heirs  portioners. 

In  strict  propriety,  the  expression,  "  heirs  portioners,"  applies  only  where  a 
hcsreditas  is  split  into  portions,  not  by  a  deed  of  the  party  disponing  a  subject  to  two 
or  three  females  equally  among  them,  but  by  the  operation  of  law  ;  Stair,  b.  3,  tit.  5, 
§  11.  In  the  present  case,  therefore,  the  four  daughters  of  Sir  James  Rocheid  did  not 
take,  as  heirs  portioners,  in  the  legal  sense  of  the  word,  but  as  joint  disponees,  to 
whom  the  estate  was  conveyed,  in  the  event  their  elder  brother  should  die  without 
leaving  heirs  of  his  body  ;  and  the  hcsreditas  comes  to  be  divided  among  them,  not  in 
consequence  of  any  act  of  the  law,  which  would  constitute  them  heirs  portioners,  but 
by  the  express  terms  of  Sir  James  Eocheid's  settlement ;  which  declares,  that,  in  the 
above  event,  they  should  succeed,  and  the  lands  and  barony  of  Inverleith  be  divided 
equally  among  them. 

As  the  right  of  primogeniture,  giving  the  whole  of  a  land-estate  to  the  eldest  son, 
in  preference  to  his  brothers,  and  giving  a  prcecipuum  to  the  eldest  heir  portioner,  in 
case  of  a  female  succession,  is,  like  all  other  rules  of  succession,  ab  intestato,  derived 
from  the  presumed  will  of  the  deceased,  it  must  unavoidably  cease  where  a  person 
has  not  left  his  will  to  be  gathered  from  presumption,  but  has  disposed  of  his  estate 
in  his  own  lifetime,  in  the  clearest  and  most  imambiguous  terms.  Where  an  express 
deed  is  founded  upon,  the  favour  of  primogeniture,  and  the  presumptions  of  law, 
are  at  an  end ;  and  the  only  question  is,  with  regard  to  the  meaning  and  import  of 
that  deed. 

The  mode  of  expression,  "  which  failing,  to  Magdalen,  Janet,  Mary,  and 
Elizabeth  Bocheids,  my  daughters,  equally  among  them,"  importing  as  clearly  as 
words  can,  that  the  four  daughters  were  to  have  each  an  equal  interest  in  the  subjects 
thereby  conveyed,  without  any  preference  of  the  [6378]  ^^^  ^^  *h®  other,  either 
expressed  or  implied,  is  repeated  in  all  the  other  clauses  of  the  deed.  When  Mr. 
Cathcart,  therefore,  as  representing  Magdalen,  one  of  the  four  daughters,  insists,  that 
the  mansion-house,  &c.,  of  Inverleith  shall  be  adjudged  to  him,  without  being  liable 
for  any  equivalent  to  one  who  stands  in  right  of  the  other  three  daughters,  is  it 
possible  to  deny  that  he  is  maintaining  a  plea  directly  in  face  of  that  very  deed  under 
which  alone  he  can  claim  ? 
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"  The  Lords  find,  that,  in  this  case,  the  claimant,  James  Cathcart,  as  in  tiiei 
of  the  eldest  daughter,  is  not  entitled  to  a  prcecijmum,  as  in  the  case  oi 
portioners  ;  and  remit  the  cause  to  the  SherifE  to  proceed  accordingly  ;  reserving  to ij 
parties  to  be  heard  before  him,  to  whom,  in  the  division,  the  mansion-house,  < "" 
garden,  and  planting  about  the  same,  shall  belong,  he  paying  a  recompense/'  I 

j 
Reporter,   Coalstgn. — Act.   Dean    op    Faculty.— Alt.   Crosbie,    Blaib.— Ont' 

Tait.  i 

Fd,  Die.  V.  3,  p.  263.    Foe,  Cd,  No.  58,  p.  143. 


No.  15.  George  Forbes  v.  Elizabeth  Forbes.    June  24,  1774. 

The  eldest  heir  portioner  was  found  entitled  to  the  mansion-houfie  and  garden,  as 
prcBcipuum,  without  any  recompense,  though  it  was  alleged  the  house  ww 
divisible  and  actually  inhabited  by  two  families,  and  was  out  of  all  proportioi 
in  value  to  the  yearly  rent  of  the  lands. 

The  succession  to  the  estate  of  Boindlie,  in  Aberdeenshire,  devolved  upon  two 
sisters,  as  heirs  portioners  to  their  father  Captain  John  Forbes. 

George  Forbes  acquired  right  from  the  eldest  to  her  share  ;  and  having  taten  OBt 
a  brief  of  division  directed  to  the  Sheriffs,  when  the  brief  came  before  him,  varioas 
objections  were  stated,  on  the  part  of  Elizabeth  Forbes,  the  other  heir  portioner,  m 
particular  respecting  the  prcscifuum ;  and,  2dly,  that  the  marches  of  the  lands  were 
not  distinct,  and  that  these  ought  first  to  be  settled. 

The  Sheriff  repelled  the  objections  to  the  division  of  the  lands  ;  and,  2dly,  foond, 
"  That  George  Forbes,  as  deriving  right  from  Jean  Forbes,  eldest  daughter,  and  m 
of  the  heirs  portioners  served  to  the  deceased  Captain  John  Forbes  of  Boindiie^is 
entitled  to  have  the  lands  of  Boindlie,  &c.,  divided  betwixt  him  and  Elizabeth  Forbes, 
the  other  heir  portioner  :  That  the  petitioner  George  Forbes  has  right  to  the  legal 
prcBcipuum,  being  the  mansion-house  and  garden  thereto  belonging,  without  recom- 
pense to  the  respondent ;  but  superseded  determining  the  particular  quantity  of 
ground  allotted  to  the  garden,  until  a  survey  and  mensuration  of  the  whole  lands 
under  division  be  made  out  and  reported."  And,  by  the  same  deliverance,  waiittt 
was  granted  for  summoning  an  inquest,  and  for  citing  witnesses ;  and  the  Sherif 
afterwards  named  a  surveyor  for  making  the  survey. 

Elizabeth  Forbes  and  jfier  husband  presented  a  bill  of  advocation,  complaining  of 
these  proceedings. 

[5379]  III  point  of  fact,  she  set  forth,  that,  above  200  years  ago,  a  younger  son  of 
the  family  of  Pitsligo  acquired  the  farm  of  Boindlie,  on  the  coast  of  Aberdeenshire. 
The  rent  of  that  piece  of  land,  till  lately,  was  only  200  merks,  and  has  been  lat^ 
raised  to  about  £26  Sterling  :  That,  as  this  was  their  first  acquisition,  the  family  took 
their  title  from  that  farm  ;  but  they  afterwards  acquired  an  estate  in  Cromar,  at  about 
fifty  miles  distance,  of  above  seventeen  times  the  value  of  the  lands  of  Boindlie:  Ti«t, 
about  the  year  1660,  when  they  were  in  possession  of  this  large  estate,  the  then  Foibes 
of  Boindhe  built  a  house  for  his  residence  ;  and,  as  he  was  then  tutor  and  nearest  agn»te 
to  the  family  of  Pitsligo,  his  prospect  of  succession  to  that  estate  was  not  very  remote 
As  Boindhe  lay  nearer  the  sea  coast,  and  within  two  miles  of  Pitsligo,  he  chose, « 
seems,  to  place  his  house  on  this  detached  Kttle  farm  rather  than  on  his  prindp*! 
estate.  A  house  was  built  in  proportion  to  the  fortune  of  the  family  :  By  various 
accidents,  however,  they  were  obliged  to  dispose  of  all  the  rest  of  their  estate  except 
Boindlie,  which  remained  alone  to  them  with  this  building,  which  the  rents  wcreharilT 
sufficient  to  keep  in  repair. 

And,  with  regard  to  the  first  point.  Whether  any  'prwcipuum  at  all  be  due  in  ti» 
present  case  ?  it  was  pleaded,  It  is  true  the  Court  have  found,  in  some  decisions  of  Ut«i 
that  the  eldest  sister  is  entitled  to  the  mansion-house  and  garden,  as  a  prcecipi^ 
without  any  recompense ;  but,  at  the  same  time,  that  the  Court  has  departed  ftoD 
what  might  be  reckoned  the  old  law,  with  regard  to  a  recompense  being  due, « ^ 
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down  by  the  books  of  the  Majesty,  Craig,  and  the  older  decisions,  which  Lord  Bankton 
also  gives  as  his  opinion :  The  Court  have  in  no  case  given  the  mansion-house  and 
gardens  to  the  eldest  sister,  except  where  it  could  be  properly  considered  as  a  prcB- 
cipuum  according  to  the  old  feudal  laws. 

There  were  only  two  reasons  for  giving  these  subjects  to  the  eldest  sister,  viz. 
that  they  were  considered  as  indivisible ;  and  that  she,  as  being  at  the  head  of  the 
family,  had  the  rites  of  hospitaUty  to  maintain.  None  of  these  reasons,  however, 
occur  in  the  present  case.  The  house  not  only  is  divisible,  but  in  fact  has  been  abso- 
lutely divided  for  many  years.  The  one  side  was  possessed  by  the  old  Lady  Boindlie, 
and  the  other  side  by  EUzabeth  Forbes's  husband,  who  had  a  lease  of  the  lands.  And 
if  there  be  any  person  who  is  to  keep  up  the  rites  of  hospitality,  that  burden  will  cer- 
tainly fall  upon  Elizabeth,  to  whom  part  of  the  estate  belongs,  and  not  upon  her  sister, 
who  has  abandoned  it,  nor  the  pursuer  who  is  a  stranger. 

But,  2dly,  In  all  cases  where  the  Court  have  given  the  mansion-house  as  a  prcB- 
cifuum,  there  has  always  been  a  proportion  between  the  house  and  the  estate.  The 
house  has  always  been  such  as  might  have  been  built  by  a  proprietor  of  the  estate 
to  which  it  belonged.  The  present  case  is  perfectly  different.  The  house  and  gardens 
in  dispute  must  have  cost,  at  the  time  they  were  built,  above  £400.  The  rent  of  the 
present  lands  of  BoindUe  was  then  only  200  merks,  and  the  value  of  it,  at  fifteen  years 
purchase,  the  ordinary  price  then,  would  [5380]  ^^^^  been  only  3000  merks,  or  half 
the  value  of  the  house  which  was  built  for  an  estate  above  seventeen  times  that  rent. 
Were  no  distinction  to  be  made  between  the  case,  where  a  mansion-house  is  propor- 
tioned to  the  estate,  and  where  the  disproportion  is  so  great  as  in  the  present  question, 
it  must  render  the  succession  of  heirs  portioners  often  exceedingly  unequal,  and  lead 
to  consequences  which  could  not  be  intended  by  law.  And  in  a  case  something  similar 
to  the  present,  Wallace  contra  Wallace,  No.  12,  p.  5371,  the  Court  sustained  the  de- 
fence, that  a  house,  that  was  discontiguous  to  the  rest  of  the  landed  estate,  did  not 
fall  to  the  eldest  sister  as  a  prcBcipuum, 

In  the  second  place,  were  it  to  be  supposed  the  Court  should  find  a  prcBcipuum  due 
to  the  pursuer  without  a  recompense,  he  can  have  no  pretence  to  any  more  than  the 
garden  corresponding  to  the  old  garden  of  the  family. 

Lastly,  With  regard  to  the  great  encroachments  made  by  the  pursuer,  it  is  evident 
that  the  division  cannot  proceed  until  they  be  properly  settled. 

Answered ;  By  the  interlocutor  in  question,  the  general  point  is  indeed  deter- 
mined, that  the  eldest  heir  portioner  is  entitled  to  a  prcBcipuum ;  but,  as  to  every- 
thing else,  the  interlocutor  is  quite  innocent,  having  neither  determined  the  extent 
of  the  frcBcipuum,  so  far  at  least  as  respects  the  garden,  nor  ascertained  the  precise 
boundaries  of  the  lands,  as  neither  of  these  could  with  propriety  be  done  till  after  the 
survey  was  taken ;  and  then,  and  no  sooner,  was  the  SherifE  to  determine  upon  them. 
Hence  this  obstinate  litigation,  which  the  other  party  have  thought  proper  to  carry 
on  with  respect  to  points  not  yet  decided,  and  which  they  would  not  allow  the  Sheriff 
to  determine  when  he  was  in  cursu  of  doing  it,  is  premature,  and  highly  improper. 

As  to  the  general  point,  that  the  eldest  heir  portioner  is  entitled  to  the  house  and 
garden  as  a  procipuumt  Lord  Stair  lays  down  this  to  be  the  law  of  Scotland,  b-  3,  t.  5, 
§  11.  And  it  has  been  found,  by  repeated  decisions,  that  under  the  mansion-house 
must  also  be  included  the  garden  and  orchard,  as  pendicles  thereof,  Cowie,  No.  6, 
p.  5362  ;  Peadie,  No.  10,  p.  5367  ;  Chalmers  of  Gadgirth,  in  1750,  see  note  in  p.  5369  ; 
Ireland  contra  Govan,  No.  13,  p.  5373.  The  case  of  Wallace  contra  Wallace,  in  1758, 
referred  to  on  the  other  side,  respected  a  dwelling-house  within  burgh. 

Neither  is  the  present  case  attended  with  any  specialties  which  can  have  the 
effect  to  withdraw  it  from  the  common  rule.  The  pursuer  knows  very  little  of  the 
history  of  the  family  of  Boindlie,  nor  does  he  think  it  of  much  consequence  to  the 
present  question  to  trace  that  history  for  centuries  back.  The  house  of  Boindlie, 
however,  could  not  well  have  been  built  for  the  accommodation  of  an  estate  in  Cromar, 
at  the  distance  of  forty  miles ;  and,  to  judge  from  appearances,  it  must  have  been 
built  at  a  much  earlier  period  than  that  mentioned  by  the  other  party,  at  least,  that 
part  of  it  which  was  not  built  by  the  late  Captain  Forbes  of  Boindlie,  who,  finding 
the  old  house  insufficient  for  him,  though  he  did  not  possess  a  fur  of  land  other  than 
Boindlie  itself,  made  two  additions  to  it,  [5381]  which  brought  the  house  to  its  present 
size  ;  and  he  also  added  to  the  garden.  This  shows,  that  the  house  has  not,  at  least 
in  the  present  century,  been  thought  too  large  for  the  estate ;    and,  whether  large 


664  HEIR  PORTIONBB 

or  small,  being  the  messuage  or  manor  house  belonging  to  the  estate,  it  mast  g» 
the  eldest  heir  portioner,  as  an  indivisible  subject,  and  without  any  recompense. 

In  fact,  notwithstanding  the  pompous  description  given  of  this  house,  by  r 
ing  small  closets  in  the  number  of  the  rooms  it  contains,  it  is  at  present  in  a  sxtnai 
almost  perfectly  ruinous ;  and  the  longer  the  cause  is  spun  out,  it  will  grow 
worse. 

The  late  BoindUe  possessed  the  whole  house  and  pertinents,  and  thought  it 
enough  for  him,  as  he  found  himself  obliged  to  make  an  addition  to  it  for  the 
modation  of  his  family.    His  widow  did  the  same  ;  and  though  she  found  room 
for  her  daughter  and  her  husband,  it  will  not  foUow  that  the  house  can  accommodid 
two  separate  families. 

As  to  the  rent  of  the  estate,  which  is  likewise  misrepresented,  the  fact  is,  tk 
when  set  to  the  defender  and  her  late  husband  by  the  Uferentrix,  at  a  very  low 
it  yielded  about  700  merks ;   and,  when  afterwards  subset  by  the  defender,  she  fft 
from  the  subtenant  £40  Sterling  of  rent,  besides  reserving  to  herself  what  was  wi^ 
£17  SterUng  more  ;  and,  when  the  lands  were  surveyed  in  April  1772,  they  appeanl 
to  contain  about  540  acres  of  ground,  valued  at  £70  Sterhng  per  annum. 

And,  with  regard  to  the  marches,  were  there  any  room  for  dispute  about  tibt  I 
marches,  it  is  obvious,  that,  as  the  question  arises  incidentally  in  the  division,  Uia; 
same  falls  properly  to  be  tried  and  determined  there  ;    and  nothing  can  be  more  easf 
than  to  do  so,  when  the  lands  are  at  any  rate  to  be  measured,  and  witnesses  and  aasiBea^ 
&c.,  to  go  upon  the  ground,  in  order  to  take  the  necessary  steps  for  aocomplisUiY 
the  division. 

The  Court  "  refused  to  advocate  the  cause,  and  remitted  to  the  Sheriff  to  allow 
the  respondent  the  expenses  that  have  been  incurred  by  the  litigation  before  ^a 
Court." 

Act.  Ilay  Campbell. — Alt.  J.  Ferguson,  C.  Hay. — Clerk,  Ross. 

FoL  Die.  V.  3,  p.  264.    Fac.  Cd.  No.  116,  p.  31L 


No.  16.         John  Smith  v.  Marion  Wilson,  and  Others.    June  12, 1792. 

A  person  died  possessed  of  a  farm  worth  £1600,  a  house  in  town  in  which  he  resided, 
and  five  or  six  acres  in  the  country  on  which  he  had  built  a  small  villa.  Found, 
that,  in  these  circumstances,  the  eldest  heir  portioner  had  no  right  to  the  countiy- 
house  as  a  frcecijmum, 

John  Wilson,  town-clerk  of  Glasgow,  was  proprietor  of  a  farm  in  Dumbtrtoa- 
shire,  worth  about  £1600.  He  had  also  a  house  in  the  town  of  Glasgow,  where  h* 
almost  constantly  resided,  valued  at  £1400. 

Besides,  Mr.  Wilson  had  a  small  tenement,  called  Muirend,  consisting  of  five  or 
six  acres,  at  the  distance  of  several  miles  from  Glasgow,  where  he  had  erect-[53ffil*€<l* 
small  kind  of  villa  ;  the  grounds,  which  were  surrounded  with  a  high  wall,  bang  con- 
verted into  a  garden  and  shrubbery,  &c.,  and  to  this  place  he  used  to  retire  in  tfce 
months  of  summer,  for  a  day  or  two,  as  often  as  his  professional  engagements  voaid 
allow. 

Mr.  Wilson  was  also  possessed  of  some  moveable  effects.  At  his  deatli,  he  baving 
no  son,  John  Smith,  in  the  right  of  his  eldest  daughter,  claimed  as  a  prccaptcvfli  tb« 
property  at  Muirend.    In  support  of  this  claim,  Smith 

Pleaded ;  The  right  of  the  eldest  heir  portioner  to  the  chief  manaion-hoiiae  or 
country  residence  of  the  defunct,  does  not  depend  on  the  relative  value  of  it,  or  of  tfc« 
garden-grounds  connected  with  it.  Neither  is  it  of  any  importance  that,  as  in  this 
case,  the  messuage  is  at  some  distance  from  the  other  parts  of  the  landed  propertv 
which  belonged  to  the  ancestor ;  Reg,  Mag,  2,  27,  28  ;  Balfour,  p.  223 ;  Skene,  ft 
verb,  sig.  voce  Eneya  ;  Hope's  Maj.  pract.  tit.  De  Jure  nostro  de  Suoces,  in  lin,  ffti; 
Craig,  2,  14,  7  ;  Stair,  3,  5,  11  ;  Bankt.  3,  5,  84  ;  Erskine,  3,  8,  13  ;  1707  and  1708. 
Cowies,  No.  6,  p.  6362  ;  Carnock,  No.  9,  p.  5366 ;  Peadies,  No.  10,  p.  5367 ;  1750, 
Chalmers,  see  note  on  No.  10,  p.  5369  ;  Ireland  contra  Govan,  No.  13,  p.  5373 ;  Forbtf 
contra  Forbes,  No.  15,  p.  5378. 
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Answered  ;  A  prcBcipuum  can  be  claimed  only  where,  after  the  principal  messuage 
or  mansion-house  has  been  set  apart  for  the  eldest  heir  portioner,  there  is  some  landed 
property  attached  to  it,  which  may  be  divided  among  the  other  co-heirs.  Besides, 
though  used  as  a  retreat  for  a  day  or  two  in  the  summer  season,  the  house  in  question 
could  not  be  called  the  principal  messuage  or  mansion-house  of  the  deceased,  whose 
residence  was  in  the  town  of  Glasgow,  where  he  carried  on  his  business.  The  conse- 
quences of  a  contrary  doctrine  would  be,  to  give  to  the  eldest  daughter  of  every  petty 
tradesman  or  man  of  business,  who  may  have  had  a  country  house,  such  a  preference 
over  her  younger  sisters  as  would  be  exceedingly  unjust,  and  at  the  same  time  quite 
inconsistent  with  feudal  notions ;  Du  Cange,  voce  Messuagium  cajpitale ;  Ibid,  voce 
PrtBcipuum  ;  Stair,  3,  5, 11  ;  Mackenzie,  3,  8,  25  ;  Bankt.  3,  5,  §  5  ;  Erskine,  3,  8, 13  ; 
Hawthorn,  No.  5,  p.  5361 ;  Wallace,  No.  12,  p.  5371  ;  June  24,  1786,  Angus,  See 
Appendix. 

The  Lord  Ordinary  found,  that,  in  this  case,  the  pursuer  had  no  right  to  a  free- 
cijmum. 

And,  after  advising  a  reclaiming  petition,  with  answers, 

The  Lords  unanimously  adhered  to  the  Lord  Ordinary's  interlocutor. 

Ordinary.  Lord  Justice-Clerk. — Act.  Mat.  Ross. — Alt.  Craig. — Clerk,  Home. 
C.  Fd.  Die,  V.  3,  p.  264.    Fac,  Col.  No.  217,  p.  455. 


No.  1.  [1]  David  Wight  v.  William  Inglis.    December  12, 1798. 

The  eldest  of  heirs  portioners  is  entitled  to  the  mansion-house,  &c.,  as  a  prcBcipuum, 
although  they  should  be  called  to  the  succession  under  the  last  substitution  of 
a  destination,  as  the  **  heirs  whatsoever  "  of  the  immediately  preceding  substitute. 

Andrew  Simpson  executed  a  settlement,  by  which  he  disponed  his  lands  of  View- 
field  to  the  persons  therein  mentioned  ;  whom  failing,  to  John  Simpson,  his  nephew, 
and  his  heirs  and  assignees  whatsoever. 

In  consequence  of  the  failure  of  prior  substitutes  soon  after  Andrew's  death, 
William  got  himself  served  heir  in  general  to  him,  and  was  afterward  infeft  in  that 
character  upon  a  precept  of  dare  constat  from  the  superior.  On  his  death,  without 
children,  the  succession  opened  to  the  representatives  of  John  Simpson.  These  were 
the  sons  of  two  sisters ;  David  Wight,  the  son  of  the  eldest,  and  William  Inglis,  the 
son  of  the  youngest ;  and  their  mothers  being  also  heirs  portioners  of  line  of  Andrew 
and  William  Simpson,  their  sons  got  themselves  served  heirs  to  the  latter  in  that 
character,  and  were  infeft  in  virtue  of  precepts  of  dare  constat  from  the  superior. 

David  Wight  afterward  brought  an  action  against  William  Inglis,  for  having 
it,  inter  alia,  found,  that  as  the  son  of  the  eldest  sister,  he  had  "  the  sole  and  exclusive 
right  to  the  mansion-house,  ofl&ce-houses,  barn-yard,  and  garden  of  Viewfield,  as  a 
prcBcipuum.^^ 

In  defence,  Mr.  Inglis 

Pleaded  :  The  general  rule  of  law  is,  that  heirs  portioners  have  an  equal  interest  in 
the  succession.  From  necessity,  an  exception  has  been  introduced  with  regard  to 
dignities  and  rights  of  superiority,  which,  exclusive  of  the  emolument  arising  from 
them,  as  being  indivisible,  go  to  the  eldest.  And  the  exception  has  been  also  ex- 
tended to  the  mansion-house.  These  deviations,  however,  take  place  only  where 
the  heirs  portioners  succeed  ab  intestdto  ;  16th  February  1773,  Cathcart  v.  Roughhead, 
No.  14,  [2]  p.  5375.  But,  as  the  parties  in  this  case  must  take  the  succession  under 
Andrew  Simpson's  settlement,  they  are  not  considered  by  the  law  as  heirs  portioners, 
but  as  heirs  of  provision  ;  Stair,  b.  3,  t.  5,  §  11.  Andrew  Simpson  having  been  an 
unlimited  proprietor,  the  2)resent  parties,  although  heirs  of  line  both  to  him  and 
to  his  son  William,  cannot,  by  having  made  up  their  titles  in  that  character,  free 
themselves  from  the  qualities  which  Andrew's  settlement  imposed  on  the  succession. 
Nor  does  it  signify,  that  they  are  not  called  to  it  nominatim,  but  by  description,  as  the 
"  heirs  whatsoever  of  John  Simpson.     They  are  not  the  less  heirs  of  provision  on  that 
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account ;  oi  consequence,  the  pursuer  does  not  come  under  the  exception  to  tite 
rule  above-mentioned. 

Answered  :  The  defender's  plea  is  founded  on  an  erroneous  conception  d. 
case,  Cathcart  v.  Roughhead.  There,  the  maker  of  the  settlement  disponed 
estate  to  his  son  and  his  issue  ;  whom  failing,  to  his  four  daughters  namwti 
"  equally  among  them,"  on  whom,  on  the  son's  death,  the  succession  acco: 
devolved.  It  is  plain,  however,  that  they  succeeded  not  as  heirs  portioners,  bit 
joint  disponees  ;  and  consequently  there  was  no  more  room  for  the  eldest  clamiai 
prcBcijmum,  than  if  they  had  been  four  sons  or  four  strangers.  But  here,  the  pail 
succeed  as  the  "  heirs  whatsoever  "  of  John  Simpson.  It  is  left  solely  to  the  ]vt 
find  out  who  these  are.  They  succeed,  therefore,  in  the  strictest  sense,  as  * 
portioners  at  law  ;  and  consequently,  the  pursuer  is  entitled  to  every  advantage 
the  law  confers  on  the  eldest  sister. 

The  Lord  Ordinary  reported  the  cause  on  informations. 

The  Lords,  on  the  ground  stated  for  Mr.  Wight,  unanimously  found,  that 
pursuer,  as  representing  the  eldest  heir  portioner,  has  an  exclusive  "  right  to 
mansion-house,  office-houses,  barn -yard,  and  garden  at  Viewfield,  as  a  pracipwau 

Lord  Ordinary,  Swinton. — Act.  SoLiriTOR-GENERAL  Blair,  John  Clerk,  W.  Clese, 
— Alt.  RoLLAND,  Davidson. — Clerk,  Menzies. 

R,D.  Jac.  Co/.  No.  98,  p.  m 

No.  2.    Elizabeth   Cruickshanks   and   Husband   t\   Jean   Cruickshanks  msJ 

Others.    May  27, 1801. 

Heirship  moveables  are  divided  equally  among  heirs  portioners. 

The  five  daughters  of  Patrick  Cruickshanks  succeeded  to  his  estate  of  Stracatfaie, 
as  heirs  portioners.     His  brother  had  been  appointed  by  him  his  executor. 

Elizabeth,  the  eldest  daughter,  with  consent  of  her  husband,  brought  u 
action  against  her  sisters,  and  their  tutors,  for  division  of  the  succession,  in  [3]  vJuck 
she  claimed  the  mansion-house,  offices,  lawn,  gardens,  and  pigeon-houses,  as  provtJNMVi 
and  also  heirship  moveables. 

The  Lord  Ordinary  "  sustained  the  pursuer's  claim  jure  prcBcipui,  to  the  "  maufloji- 
house,  offices  thereto  belonging,  the  lawn  around  the  mansion-house,  the  new  and 
old  gardens,  and  the  two  pigeon-houses." 

This  interlocutor  was  acquiesced  in. 

His  Lordship  ordered  informations  on  the  claim  for  heirship  moveables. 

The  pursuer 

Pleaded  :  Heirship  moveables  are  given  to  the  heir  to  enable  him  to  Buppcrt 
the  dignity  of  the  family,  and  the  duties  of  hospitality  in  the  mansion-house,  whA 
devolve  on  the  eldest  heir  portioner,  with  more  slender  funds  to  support  them  4» 
any  other  heir. 

Heirship-moveables  are  indivisible,  and  fall  naturally  to  be  possessed  by  the 
head  of  the  family,  which  the  eldest  heir  portioner  undoubtedly  is,  and  they  bekfflg 
to  her  exclusively  upon  the  same  principle  as  the  mansion-house,  Ersk  b.  3,  t.  i 
§  13,  17. 

Answered  :  The  first  traces  of  heirship  moveables  appear  in  the  Lege$  Burfin^, 
c.  125  ;  and  from  their  beginning  among  burgesses,  the  reason  of  their  introductioj 
must  have  been  rather  to  indemnify  the  heir  for  his  being  excluded  from  the  lnoy^ 
ables,  which  might  be  more  valuable  than  the  heritage,  than  the  idea  of  supporfeg 
the  dignity  of  family.  They  were  extended  to  the  heirs  of  barons,  gentlemen,  »i» 
freeholders,  only  by  act  1474,  c.  53  ;  Mackenzie's  Obs.  on  this  act ;   Ersk.  b.  3, 1 4 

§  ^^-  . 

The  act  of  Parliament  mentions  "  heirs  "  in  general  terms,  and  therefore  mos 
apply  to  females  as  well  as  males. 

Now,  heirs  portioners  sometimes  are,  and  sometimes  are  not  executors  of  tk 
deceased. 

In  the  last  situation,  are  grand-daughters  by  a  sou  predeceased,  where  the  grand- 
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father  leaves  other  children.  In  such  case,  the  heir  portioners  collectively  bear  the 
character  of  heirs  ;  as  such,  they  are  entitled  to  all  the  privileges,  and  the  heirship 
moveables  fall  to  be  equally  divided  among  them,  as  it  would  be  quite  anomalous 
to  hold,  that  proper  should  be  more  divisible  than  constructive  heritage. 

There  is  still  less  reason  for  making  any  distinction  among  them,  when  (as  in  the 
present  case),  ob  intest(Uo,  they  are  executors  as  well  as  heirs  of  the  deceased. 

Besides,  as  the  original  principle  of  succession  suggests,  that  children  should 
succeed  equally  to  their  parents,  any  deviation  from  it  is  to  be  considered  as  an  ex- 
ception from  the  general  rule.  Such  is  primogeniture,  which  arose  from  the  feudal 
system,  or  the  state  of  society  which  produced  that  system.  Even  in  the  more  early 
periods  of  the  feudal  law,  the  fee  opened  equally  to  all  the  sons.  This  was  altered 
by  the  Leges  Feudorum  only  as  to  military  tees,  and  as  to  others,  an  equal  division 
remained. 

[4]  Such  still  continues  to  be  the  law  in  some  parts  of  England ;  Robinson's 
Law  of  Gavelkind,  12,  34,  78,  110,  where  the  original  rule  universally  prevails  as  to 
females ;  Black's  Law  of  Descents,  §  3.  Some  articles  do  not  indeed  admit  of  divi- 
sion, in  which  case,  the  eldest  heir  has  the  choice,  but  only  on  giving  an  equivalent ; 
Blackstone's  Commentary,  vol.  2,  p.  190. 

By  our  older  law,  the  eldest  heir  portioner  gave  an  equivalent  even  for  the  mansion- 
house  ;  and  an  equal  division  or  obligation  to  give  an  equivalent  for  articles  indivis- 
ible, remains  as  to  heirship  moveables ;  Craig,  hb.  2,  d.  17,  §  7  ;  Stair,  b.  3,  tit.  5, 
§  9  ;  Reg.  Mag.  lib.  2,  c.  27,  §  4,  c.  28  ;  Craig,  Ub.  2,  d.  14,  §  7  ;  Bankt.  b.  3,  tit.  5, 
§84. 

An  opposite  opinion  is  indeed  delivered  by  Mr.  Erskine,  founded  partly  on  the 
latter  decisions  as  to  the  mansion-house,  and  partly  on  the  decision,  16th  January 
1725,  Executors  of  Lady  Garnkirk,  No.  7,  p.  5366.  But  this  opinion  is  erroneous. 
Exceptions  from  general  rules  are  not  to  be  extended  to  analogous  cases,  and  the 
ultimate  decision,  in  the  case  of  Garnkirk,  was  against  the  exclusive  right  of  the 
oldest. 

The  Lords,  with  one  dissenting  voice,  "  found.  That  the  moveables  in  this  case 
divide  equally  among  the  heirs  portioners,  without  any  frcBcifuum  to  the  eldest." 

Lord  Ordinary,  Hermand.— Act.  C.  Hay.— Alt.  D.  Williamson.— Clerk,  Gordon. 

D.  D.  Fac.  Col.  No.  231,  p.  524. 


No.  3.  Maclauchlane  v.  Maclauchlane.    May  27, 1807. 

The  elder  of  heirs  portioners  is  entitled  to  the  mansion-house,  &c.,  as  a  prwcipuum, 
though  they  be  called  to  the  succession  as  heirs  whatsover  of  the  institute,  but 
is  not  entitled  to  heirship  moveables. 

Major  Maclauchlane  of  Kilbride,  in  1775,  executed  a  general  disposition  of  his 
whole  property  in  favour  of  Artt  Maclauchlane,  his  brother-consangumean,  and  the 
heirs-male  of  his  body  ;  whom  failing,  to  his  own  nearest  heirs  and  assignees  what- 
soever.    This  disposition  contained  neither  procuratory  nor  precept. 

Artt  Maclauchlane  predeceased  his  brother  the  Major,  who  died  in  1803,  leaving 
two  sisters-german,  Elizabeth  and  Margaret,  upon  whom  the  estate  of  Ardchonnell, 
which  belonged  to  the  Major,  devolved  as  heirs  portioners. 

Elizabeth,  the  elder  sister,  claimed  as  a  prcBcipuum  the  mansion-house  and  garden, 
and  likewise  heirship  moveables,  including  a  valuable  Gaelic  manuscript,  which  had 
long  been  in  the  family.  These  claims  being  resisted  by  Margaret,  the  younger  sister, 
an  action  was  raised  by  Elizabeth,  to  have  it  found  and  declared,  that  as  eldest  heir 
portioner  she  was  entitled  to  the  mansion-house,  and  also  to  heirship  moveables. 

The  Lord  Ordinary  (28th  May  1805)  "  sustains  the  defences,  in  as  far  as  concerns 
the  conclusions  for  heirship  moveables,  assoilzies  the  defender  there -[5] -from ;  also 
sustains  the  defences  as  to  the  conclusion,  that  the  Gaelic  manuscript  shall  be  found 
to  belong  in  property  to  the  pursuer  exclusively,  and  without  recompense  ;  but  finds 
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the  pursuer  entitled  to  the  sole  custody  thereof,  for  behoof  of  herself  and  the  de 
and  decerns  accordingly :  Repels  the  defences,  in  as  far  as  concerns  the  cond 
for  having  the  pursuer  entitled  to  a  prcBcipuum  ;  and  finds,  that  the  mansion-] 
with  the  garden,  yard,  and  office-houses  thereto  appertaining,  must  be  set  ap 
the  pursuer  as  her  exclusive  property,  without  recompense  ;  and  decerns." 

Mutual  petitions  were  presented  against  this  interlocutor.    The  younger  skts 

Pleaded :  The  mansion-house  and  offices  can  be  claimed  as  a  prtBcipuum  \ffi 
elder  heir  portioner,  only  when  the  heirs  succeed  ab  intestato  to  their  ancestor,  i 
not  when  they  are  called  to  the  succession  in  virtue  of  a  special  destination ; 
b.  3,  tit.  8,  §  74.     Cathcart  v.  Rocheid,  2d  February  1773,  No.  14,  p.  5375.    Bri 
settlement  executed  by  Major  Maclauchlane  in  1775,  his  sisters  were  called  to  1 
succession  as  heirs  of  provision  after  his  brother-consanguinean ;    and  though  f' 
happen  likewise  to  be  his  heirs  of  line,  they  must  be  considered  as  heirs  of  prorii 
and  might  be  compelled,  by  any  one  having  an  interest,  to  make  up  their  titles  1 
their  brother  in   that  character ;    Maccallum  v.   Campbell,   21st   February  179^ 
No.  88,  p.  16135  ;  for  the  predecease  of  the  first  institute,  without  male  issue,  canii^ 
have  the  efEect  of  vacating  the  whole  destination.  I 

Answered*:  It  is  only  as  heirs-at-law  that  the  sisters  of  Major  Maclauchkse ai 
entitled  to  claim  the  succession  to  this  estate,  which  is  not  destined  to  them  naminatm 
but  only  as  the  nearest  heirs  of  the  disponer.  They  can  claim  in  no  other  chancn 
than  as  heirs  portioners  of  their  brother ;  and  if  they  take  it  up  in  that  chancfa^ 
they  must  be  affected  by  every  peculiarity  which  attaches  to  that  description  of  hsasi 
one  of  which  is,  that  the  eldest  sister  shall  enjoy  the  mansion-house,  garden  aa^ 
offices,  as  a  prcedpuum,  over  and  above  her  share  of  the  estate ;  Wigjit  r.  h^ 
12th  December  1798,  No.  1,  swpra. 

The  Court,  upon  advising  the  petition,  with  answers,  adhered  to  the  interiocitar 
of  the  Lord  Ordmary. 

The  elder  sister  likewise  reclaimed  against  that  part  of  the  Lord  OidinsTy'e  jvdg^ 
ment,  by  which  her  claim  to  heirship  moveables  was  set  aside  ;  but  her  petadoo  opoi 
this  point  was  refused  without  answers. 

Lord  Ordinary,  Glenlee. — Act.  Boyle.— Agent,  W.  Patrick,  W.S, — ^Alt.  L'Amt.- 
Agents,  BucHAN  &  Drysdale,  W.S. — Clerk,  Buchanan. 

J.  Joe.  Co^.  No.  280,  p.  633. 


No.  1.  [5385]  Knolls  v.  Halkerstgn.    February  27, 1489. 

Ane  air  may  not  clame  be  ressoun  of  airschip  ony  gudis  and  geir  that  was  i» 
ornament  to  the  bodie  of  the  wife  of  him  quha  is  deceist,  and  that  sche  usit  to  vitf 
in  hir  husband's  time.  Item,  he  may  not  crave  as  airschip  ony  gudis  or  geir  tl^ 
sumetime  pertenit  to  him  that  is  deceist,  and  bef oir  his  deceis  were  either  tint,  sasii 
or  annalzeit  be  him.  Item,  he  may  not  crave  in  airschip  ony  gudis  or  geir  W  ® 
wad  to  him  that  is  deceist,  albeit  the  samen  was  in  his  possessioun  the  time  oi » 
deceis.  Item,  he  may  seik  na  airschip  of  sic  gudis  and  geir  as  were  in  poMffSKMB 
of  him  that  is  deceist  the  time  of  his  deceis,  and  that,  because  thay  pertanit  to  «Bf 
uther  man,  are  restorit  and  deliverit  agane  to  him  befoir  or  after  the  death  of  m 
be  quhas  deceis  the  airschip  is  acclaimit.  Item,  the  hail  appereling  of  the  hallperta* 
to  the  air  as  airschip.  Balfour  (Airschip  Gudis),  Nos.  1  and  2,  p.  235. 


No.  3.  [5386]  Brown  v.  Brown.    March  27,  1527. 

Na  schip  or  boit  pertening  to  ony  man  the  time  of  his  deceis,  may  be  wbt  ^ 
cravit  be  his  air  as  airschip,  be  ressoun  the  samiii  on  na  wayis  pertenis  to  him  inresp** 
of  airschip.  Balfour  (Airschip  Gudis),  No.  1,  p-  -35- 
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No.  4.  Lord  Drummond  v.  The  Lady.    November  10, 1575. 

Gif  he  that  is  deceist  have  divers  and  sindrie  tapestries,  the  air  may  not  acclame 
as  airschip,  hot  allenarlie  the  best  piece  of  the  samin  :  And  siklike  gif  the  deid  have 
diveis  and  sindrie  paviUons  pertening  to  him  the  time  of  his  deceis,  the  best  pavilion 
allenarlie  pertenis  to  the  air.  Balfour  (Airship  Guidis),  No.  1,  p.  235. 


No.  7.       [5387]  David  Hepburn  v,  William  Skirvinq.    June  19, 1793. 

The  heir  has  right  only  to  a  single  horse,  and  having  got  an  ox  and  a  cow,  he  is  not 

entitled  to  a  bull. 

William  Skirving,  as  heir  of  James  Skirving  his  brother,  intromitted  with  part  of 
his  moveable  effects.  David  Hepburn,  in  right  of  his  wife,  who  was  sister  of  James, 
and  one  of  his  nearest  in  kin,  brought  an  action  against  William,  to  make  him  account 
for  her  share  of  the  executry  of  her  deceased  brother. 

In  accounting  the  defender  insisted,  that  he  was  entitled  to  retain,  as  heirship 
moveables,  a  plough  of  horses,  and  an  ox,  a  cow,  and  a  bull. 

The  pursuer  denied  his  right  to  a  buU,  and  quoted  the  following  authorities,  in 
order  to  show  that  he  was  only  entitled  to  one  horse :  Balfour's  Practics,  p.  234  ; 
1474,  c.  53 ;  10th  November  1575,  Lord  Drummond,  No.  4,  p.  5386 ;  Erskine,  b.  3, 
tit.  8,  §  17. 

The  defender,  on  the  other  hand,  argued,  Imo,  That  the  heir  was  entitled  to  a 
yoke  of  oxen  ;  Stair,  b.  3,  tit.  5,  §  9  ;  Bankt.  b.  3,  tit.  4,  §  6  ;  and  that  Erskine,  b.  3, 
tit.  8,  §  18,  considers  a  yoke  to  be  '*  as  many  as  make  a  plough,"  and  that  therefore, 
from  analogy,  he  was  also  entitled  to  a  plough  of  horses ;  Stewart's  Answers  to 
Dirleton,  p.  214. 

2do,  That  he  was  entitled  to  the  "  best  of  ilka  thing,"  and  consequently  to  a 
bull,  as  being  essentially  different  from  an  ox. 

[5388]  The  Lord  Ordinary  repelled  the  defender's  claim  to  a  bull,  and  found  in 
respect  of  Balfour's  Practics,  p.  234,*  that  in  virtue  of  his  right  to  heirship  moveables, 
he  can  claim  only  one  horse. 

A  reclaiming  petition  against  this  interlocutor  was  refused,  as  to  the  defender's 
right  to  a  bull,  and  ordered  to  be  answered  respecting  the  claim  to  a  plough  of  horses. 
At  advising  the  cause,  it  was 

Observed  on  the  Bench  :  Although  the  heir  is  entitled  to  two  oxen,  it  does  not 
follow,  that  he  can  also  claim  two  horses.  When  heirship  moveables  were  first  intro- 
duced, oxen  were  used  only  for  draught,  and  a  single  ox  therefore  would  have  been 
of  little  service.     But  a  single  horse  must  have  been  always  useful  for  many  purposes. 

The  Court,  with  only  one  dissenting  voice,  adhered  to  the  Lord  Ordinary's  inter- 
locutor. 

Lord  Ordinary,  DREanoRN. — Act.  Hay. — Alt.  Bell. — Clerk,  Sir  Ja.  Colquhoun. 

R.  D.  Fd,  Die.  v.  3,  p,  264,    Fac.  Cd.  No.  64,  p.  141. 


No.  10.        [5389]  Crawford  and  Semple  v.  Crawford.    July  2, 1543. 

Heirship  due  to  the  heir  of  a  baron  who  died  infeft  in  lands,  though  they  had  been 
otherwise  disposed  of  than  to  the  heir. 

Margaret  Semple,  and  Robert  Crawford  her  spouse,  for  his  interest,  asldt  airschip 
goods  of  her  goodsir  the  Laird  of ,  and  Thomas  Crawford,  now  the  Laird  thereof, 

■  ■ —  »  ' 

*  At  this  place  in  Balfour,  there  is  a  long  list  of  the  particular  articles  which  had 
been  decided  to  be  heirship  moveables,  which  it  would  be  superfluous  to  insert  here. 
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and  intromitter  therewith. — It  was  excepted,  because  she  was  not  air  to  him  of  i 
lands,  she  ought  to  have  none  of  his  guids,  and  also  ipse  non  cUnit  vesiUus  ie  \ 
terris  vt  de  fc^.    Nevertheless  the  Lords  decemit  her  to  have  action  quia  erot  i 
vita  hceres,  non  de  terris,  et  hoc  eo  magis  jxUer  dtctcB  MargaretCB  obiit  domimu  i 

tenemenli  in et  erat  ncbiliSy  et  bare,  and  therefore  to  have  ane  air,  and  the  i 

have  airschip  guids.  Fol.  Die,  v.  1,  p.  365.    Sindair,  MS.  p.  5S.^ 

♦^*  Balfour  reports  the  same  case  : 

Gif  ony  gentleman  or  baron  beand  frank-tenementar  allenarlie  of  ony 
deceissis,  his  air  aucht  and  sould  have  airschip  gudis,  albeit  he  be  not  servit  air  i 
him  in  special  of  ony  landis,  bot  air  general  allenarlie. 

Balfour  (Airschip  Gudis),  No.  5,  p.  23S.  ' 


No.  14.    [5391]  William  Rigo  v.  Ross  or  M'Kenzie.    November  29, 1623. 
Found,  That  a  parson  provided  to  a  benefice  may  have  an  heir. 

Fol,  Die.  V.  1,  p.  365.    Kerse,  MS.  foL  139. 


No.  15.  [5392]  Dunbar  v,  Leslie.    February  23, 1628. 

An  heir  cannot  be  pursued  upon  the  passive  title  of  behaving  himself  as  heir,  by  intw- 
mitting  with  heirship  moveables,  where  the  father  ceased,  to  be  uaro.  FonnJ 
that  a  defunct's  son  could  not  be  liable  passive  for  intromitting  mtk  tkf 
heirship  goods,  because  his  father,  though  a  burgess,  was  not  allied  t4>  be  tt 
actual  resident,  using  trade,  but  only  an  honorary  burgess. 

In  a  reduction  betwixt  Dunbar  and  Leslie,  of  a  decreet  obtained  by  James  Leib 
against  one  Dunbar,  as  charged  to  enter  heir  to  his  umquhile  father,  who  was  cautioiiff 
for  a  sum  of  money  owing  to  the  said  James  Leslie  by  the  Laird  of  Mochrum,  pn]iei|itl 
party  obliged  ;  which  decreet  was  desired  to  be  reduced,  because  it  was  given  oalr 
against  the  son  of  the  cautioner,  as  lawfully  charged  to  enter  heir,  he  being  tks 
minor,  and  as  yet  is  ;  likeas  he,  with  consent  of  his  curators,  produced  a  remmdatioi 
to  be  heir,  subscribed  by  them  and  him,  and  so  desired  to  be  reponed.  This  ndir* 
tion  was  raised  by  the  minor,  and  also  by  one  who  was  cautioner  for  him  in  a  sospct- 
sion,  raised  by  the  minor  of  that  same  decreet,  upon  that  same  reason,  and  vfamn 
protestation  was  admitted  ;  and  therefore  the  reduction  was  also  raised  at  the  instiiK* 
of  the  cautioner  in  that  same  suspension,  against  which  the  said  protestation  m 
admitted,  and  because  the  minor  was  dead  since  the  intenting  of  the  reduction,  to' 
the  day  of  compearance  in  the  second  summons,  the  Lords  found.  That  Ac  bmJ 
cautioner  could  not  use  the  said  renunciation,  the  minor,  maker  thereof,  being  dttd, 
as  he  mi^ht  have  claimed  the  benefit  thereby,  if  the  minor  had  been  living,  and  tbci^ 
fore  assoilzied  from  that  reason  at  the  cautioner's  instance  ;  but  thereafter  the  paititf 
were  ordained  to  be  further  heard,  this  being  thought  to  be  an  hard  decision. 

This  action  being  again  called  in  presence  of  the  Lords,  upon  26th  June  162S. 
this  decision  was  altered,  and  found  that  the  cautioner  might  produce  the  minoi's 
renunciation,  and  use  it  for  his  own  liberation,  albeit  the  minor  was  dead,  and  tk 
reason  of  his  reduction  was  sustained. 

JtUy  8. — In  the  reduction  Dunbar  v.  Leslie,  mentioned  23d  February  1628,  thf 
defender  alleging  that  the  minor  could  not  renounce  to  be  heir,  because  resiumfwi 
integra,  seeing  he  was  successor  to  his  father's  lands  fost  "conlra^um  debitum,  ui 
also  had  behaved  himself  as  heir  to  his  father,  by  intromission  with  his  father's  iwr 
ship  goods,  and  uplifting  of  the  mails  and  duties  of  the  lands  wherein  his  father  ▼» 
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infeft,  and  that  his  father  was  a  burgess  of  the  King's  burgh-royal,  and  that  he  thereby 
was  a  person  who  in  law  had  an  heir  ;  the  defender  condescended  upon  sundry  alter- 
natives, whereby  he  alleged,  that  res  non  erat  Integra  to  the  minor  to  renounce  ;  which 
alternatives  being  consi-[5393]-dered  by  the  Lords,  they  found,  That  a  charter 
granted  to  the  nunor  of  the  lands,  whereof  his  father  was  heritor  before  the  said 
charter,  flowing  from  no  deed  done  by  the  father  to  the  son,  but  proceeding  from  the 
disposition  of  the  superior,  upon  another  party's  resignation  made  in  favour  of  the 
son,  having  no  dependance  nor  relation  to  the  father's  right,  made  not  the  son  to 
be  successor  to  the  father  in  these  lands,  albeit  the  sasine  given  to  the  son  upon  the 
foresaid  charter,  was  after  the  contracting  of  the  debt  controverted ;   for  he  could 
not  be  successor  in  his  father's  right  of  these  lands,  the  right  whereof  he  had  acquired 
aliunde  as  said  is  ;  for,  seeing  the  father's  right  stood  in  his  person,  and  the  son  claimed 
no  right  to  these  lands,  whereby  the  creditor  might  claim  the  same  right  by  adjudica- 
tion or  otherwise,  and  therefore  the  pursuer's  answer,  to  ehde  that  member  of  the 
condescendence,  viz.  whereby  the  defender  had  alleged,  that  the  minor  succeeded 
to  his  father's  lands  foresaid,  was  foimd  relevant  to  ehde  that  alternative  ;  and  also 
where  the  defender  condescended  that  he  had  succeeded  to  his  father  in  some  other 
lands,  whereon  he  was  special,  that  alternative  was  found  elided  also  in  that  part 
by  this  reply,  viz.  that  the  superior  had  obtained  decreet  against  his  father,  decerning 
all  his  evidents  of  these  lands  to  make  no  faith  ;  after  which  decreet,  he  had  for  sums 
of  money  obtained  to  himself  a  new  right  of  the  same  lands  ;  which  the  Lords  found 
relevant,  seeing  there  was  nothing  qualified  to  detect,  that  that  infeftment  after 
the  said  decreet,  was  obtained  by  the  procurement  and  travels  of  the  father ;   and 
where  the  defender  condescended,  that  the  minor  had  meddled  and  intromitted  with 
the  evidents  of  the  said  lands  wherein  his  father  was  infeft,  and  so  alleged  that  by 
that  deed  he  had  behaved  himself  as  heir,  that  was  repelled,  and  the  intromission 
with  the  evidents  (no  other  deed  being  done  thereon),  was  not  sustained  ad  huno 
effectum  ;  neither  was  it  sustained  that  it  was  alleged,  that  the  minor  had,  since  the 
decease  of  his  father,  in  some  writ  and  evident  subscribed  as  heir,  and  so  professing 
himself ;  for  the  Lords  found,  that  the  subscribing  of  the  writ,  bearing  that  designa- 
tion of  the  party,  was  not  enough  to  make  him  heir,  not  being  done  in  re  hcBreditaria, 
specially  the  pursuer  subscriber  being  then  and  yet  minor  ;   and  where  the  defender 
condescended,  that  the  minor  had  intromitted  with  the  mails  and  duties  of  the  lands, 
wherein  his  father  was  infeft,  that  was  eUded,  because  the  father's  rehct  had  a  tack 
thereof  for  her  Ufetime,  by  whose  tolerance  he  had  intromitted ;   which  the  Lords 
found  relevant,  and  declared  that  the  tack  being  proven  by  writ,  the  tolerance  might 
be  proven  by  witnesses  against  this  party  ;   also  the  Lords  found,  That  the  defunct 
being  denuded  of  the  heritable  right  of  his  lands  by  a  decreet,  decerning  the  evidents 
thereof  to  make  no  faith,  if  he  had  no  other  lands  wherein  he  stood  infeft  the  time 
of  his  decease,  he  was  not  such  a  person  who  might  have  an  heir,  so  as  if  because  he 
was  once  baroy  he  so  continued,  ^ia  semd  haro,  semper  baro,  which  rule  holds  but 
presumptive,  viz.  that  where  one  is  baro  shown,  it  is  presumed  he  so  continues  ;  and 
which  presumption  holds,  except  it  be  contrarywise  shown,  that  he  was  really  denuded, 
and  then  the  presumption  ceaseth,  [5394]  J^wj  prcBsumptio  cedit  verUati  ;  and  where 
the  defender  condescended,  that  the  father  was  a  burgess  of  some  royal  burgh,  the 
Lords  foimd  not  that  relevant,  because  it  was  not  alleged  that  he  was  an  actual  re- 
sident burgess,  indweller  within  burgh,  and  using  the  exercise  of  a  burgess  by  trade  ; 
which  not  being  alleged,  but  only  that  he  was  dvis  honorarius,  the  Lords  foimd  that 
made  him  not  to  be  of  such  a  quality,  as  that  thereby  he  had  an  heir,  who  might 
be  convened  as  heir,  for  intromitting  with  the  best  moveable  goods  pertaining  to 
the  defunct. — See  Passive  Title. — Personal  and  Transmissible. — Proof. 

Act.  Stuart  &  Gibson. — Alt.  Nicolson  &  Mowat.— Clerk,  Scot. 

FoL  Die.  V.  1,  p.  365.    Durie,  pp.  349,  383. 
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No.  17.  [5395]  Straton  v.  Chirnside.    January  27,  1636. 

A  son  cannot  be  pursued  upon  the  passive  title  of  behaving  as  heir,  by  inl 
with  the  heirship  moveables,  where  the  father  ceased  to  be  baro,  by  hi 
his  lands  comprised,  and  the  legal  expired  before  his  death.     See  No.  15,  p. 
f 

One  Straton  pursuing  Alexander  Chirnside,  son  to  um<juhile  L.  Eastnisbet, 
payment  of  500  merks  addebted  to  his  father,  as  behaving  himself  as  heir  to  hio 
intromission  with  his  heirship  goods,  or  as  successor  to  him  titulo  Iticrativo  poc( 
tractum  debitum,  in  so  far  as  he  was  infeft  in  his  father's  lands  aft-er  the  date  ci 
bond  libelled,  granted  to  the  pursuer ;  upon  the  which  two  alternatives,  the 
being  heard  to  dispute,  the  Lords  found  the  first  purged,  and  that  he  could  not 
subject  to  pay  the  debt  hbelled,  as  behaving  himself  as  heir,  by  intromission  with 
father's  heir^ip  goods,  seeing  it  was  alleged,  that  his  father's  whole  lands  were  ^ 
prised  from  himself  by  his  creditors,  and  the  legal  reversion  expired  before  his  ~ 
whereby  he  ceased  to  be  6aro,  and  consequently  could  not  have  heirship,  by 
mission  wherewith  any  could  be  convened  as  heir  :  Likeas  it  was  alleged,  that  he 
at  the  horn,  and  his  gift  of  escheat  was  ^ted  and  declared,  whereby  the  di 
would  have  right  to  all  the  moveable  heirship ;  which  two  exceptions  were 
relevant  to  purge  that  first  alternative  ;  and  for  purging  of  the  other,  where  he 
convened  as  successor  by  the  foresaid  infef tment  granted  to  him,  he  alleged,  tkftt 
infeftment  was  reduced  in  foro  contentioso,  by  a  creditor  to  his  father,  which 
had  comprised  the  lands.  And  it  being  rephed,  that  that  reduction  cannot 
the  defender  to  cease  to  be  successor  to  his  father,  in  so  far  as,  since  the  said  aei 
of  reduction,  he  had  received  great  sums  of  money  to  ratify  and  approve  the 
decreet ;  and  seeing  he  had  gotten  so  great  sums,  quocun^[ue  nomine  the  same 
given,  yet  in  efEect  and  in  truth  the  same  being  given  to  him,  who  was  app&rectMl 
of  the  debtor,  and  for  no  other  cause,  but  under  the  name  of  an  act  composed  ul 
accorded  to,  for  the  purpose  to  defraud  the  debtor,  albeit  it  was  truly  given  to  renonwi^ 
all  his  right,  and  to  ratify  the  compriser's  heritable  right,  therefore  he  behoved  tote 
reputed  successor. — The  Lords  found  this  allegeance  also  relevant  to  purge  the  dtof* 
native,  and  in  respect  thereof,  that  he  could  not  be  convened  as  successor,  notwit* 
standing  of  the  reply,  which  was  not  respected,  but  was  repelled  ;  for  in  efiect  «Wfe 
money  was  alleged  given  to  the  defender,  to  ratify  the  decreet  of  redaction  of  kk 
right,  was  in  effect  received  and  delivered,  that  he  might  not  be  reputed  succesN!; 
likeas  if  he  had  renounced  to  be  heir,  and  had  received  money  to  rati^  that  renuDM: 
tion,  he  could  not  be  found  to  be  heir  thereby  ;  and  the  Lords  found.  That  if  the  crediur 
pursuer  could  qualify  any  prejudice,  which  he  could  sustain  by  the  defender's  ratiiTiif 
of  the  decreet  reductive,  and  that  there  was  any  ground  subsisting  in  hia  peM, 
whereby  his  heritable  right  might  be  sustained,  and  the  decreet  reductive  taken  awtj, 
from  the  which  he  is  debarred  by  the  defender's  ratification  of  the  sentence  redudiw^! 
eo  CCL8U,  the  Lords  would  consider  thereof  as  a  reason,  which  might  make  the  defeotej 
liable  to  the  creditor  :  but  if  that  could  not  be  shown  (as  it  was  not  shown  bylk| 
pursuer)  then  the  right  competent  to  the  defender  is  yet  standing  to  the  fore, » ' 
[53g6]-taken  away,  and  may  be  sought  for  and  claimed  by  the  creditor,  aftendui 
legal  manner  he  thought  most  expedient,  whereof  the  Lords  thought  that  in  lesM 
he  ought  not  to  be  prejudged.    See  Passive  Title. 

Fd.  Die.  V.  1,  p.  365.     Durie.  p.  791. 


No.  20.        V.  Scot  and  Muirhead  her  Husband.     February  1, 1668. 

A  man  taking  to  himself  lands  in  liferent,  and  to  his  daughter  in  fee,  is  not  a  btwt, 

and  has  no  heirship  moveables. 

Mr.  Hary  Scot's  daughter,  and  her  husband  Mr.  John  Muirhead,  for  his  intercstt 
being  pursued  as  representing  the  said  Mr.  Hary,  for  a  debt  due  by  him.  the  puist»  | 
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insisted  on  the  title  of  behaving  as  heir  by  intromission  with  his  [5397]  moveable 
heirship. — It  was  alleged,  That  he  could  not  have  an  heirship,  being  neither  prelate, 
baron,  nor  burgess. — ^It  was  answered,  That  he  had  acquired  the  land  condescended 
upon  to  himself  in  liferent,  and  to  his  daughter  in  fee  ;  which  was  equivalent  as  if  she 
had  succeeded  to  him  in  the  said  lands. 

The  Lords  assoilzied  from  that  title,  in  respect  he  had  no  right  in  his  person,  in 
which  she  could  have  succeeded.  Some  were  of  opinion,  That  if  the  right  had  born 
the  ordinary  clauses,  and  a  power  to  dispone  and  wadset,  notwithstanding  the  fee 
in  the  person  of  the  daughter,  that  in  law  he  ought  to  be  considered  and  looked  upon 
as  a  baron  ;  being  in  effect,  and  upon  the  matter  a  fiar. 

Clerk,  Hay. 

Fol  Die.  V.  1,  p.  365.     Dirleton,  No.  151,  p.  60. 


No.  22.     [5398]  Doctor  Jameson  v,  Thomas  Waugh.    November  21,  1678. 

A  marriage  dissolving  within  year  and  day  sine  frde,  the  Lords  found  the  gift 
given  by  the  wife's  friends  fell  to  her  executors,  and  by  the  husband's  friends  fell  to 
the  husband's  executors,  and  the  rest  in  unoquoqite  genere  belonged  to  the  heir,  because 
he  died  infeft  in  an  annualrent  (though  it  was  only  a  trust)  which  made  him  baro,  he 
never  being  denuded.  FoL  Die,  v.  1,  p.  365.     Fountainhally  MS, 


No.  23.         Cochran  v.  The  Duchess  of  Hamilton.    December  25,  1695. 

A  lady  who  was  daughter  to  an  Earl  and  wife  to  a  churchman,  possessed  an  heritable 
bond,  on  which  she  was  not  infeft.  Found  that  all  these  circumstances  did  not 
entitle  her  to  have  an  heir. 

Arbruchell  reported  Cochran  of  Kilmaronock  v.  the  Duchess  of  Hamilton, 
in  a  reduction,  the  title  whereof  was  an  adjudication  of  the  barony  of  Evandale,  out  of 
which  Lady  Margaret  Kennedy  had  an  heritable  bond  from  the  Duke  for  50,000  merks, 
but  was  never  actually  infeft  thereupon.  Alleged,  [5399]  The  adjudication  is  null, 
because  it  does  not  adjudge  the  right  of  the  sum  contained  in  the  said  bond  (as  it 
ought  to  have  done),  but  only  the  lands  of  Evandale,  on  a  false  supposition,  as  if  she 
had  stood  infeft  therein  (as  she  did  not),  and  so  it  can  be  no  title  for  a  reduction. 
Answered,  The  said  bond  was  mentioned  in  the  narrative  of  the  decreet,  and  the 
conclusion,  which  was  suflGicient  to  sustain  the  diligence.  Replied,  The  conclusion 
could  not  exceed  the  premises,  and  it  being  omitted  in  the  subsumption,  it  was  alto- 
gether defective  and  unformal ;  which  the  Lords  found,  though  generally  the  diligence 
of  creditors  are  more  favourable  than  to  be  overthrown  on  small  quiddities  and  omis- 
sions in  exact  UbelUng.  In  this  process  there  was  also  another  member,  wherein 
he  insisted  to  have  his  right  declared  to  the  said  Lady  Margaret's  moveable  heirship. 
Alleged,  by  the  act  53d  Pari.  1474,  she  could  have  none,  being  neither  baron,  prelate 
or  burgess.  Answered,  She  was  an  Earl's  daughter,  and  so  a  baroness  ;  she  was  wife 
to  a  minister,  viz.  to  Doctor  Gilbert  Burnet,  afterwards  a  bishop,  and  she  had  a  bond 
bearing  infeftment  in  lands,  though  not  actually  taken.  The  Lords  found  none  of 
these  suflftcient  to  give  her  heirship  moveables,  unless  infeftment  had  truly  followed, 
though  the  brocard  has  been  much  extended  from  its  original  design ;  for  now  any 
tradesnian  infeft  in  lands  will  be  reputed  a  baron  quoad  the  effect  of  moveable  heirship, 
or  of  being  a  baron's  peer,  to  pass  upon  his  assize  ;  so  much  have  we  sunk  and  deviated 
from  the  meaning  of  that  old  maxim,  when  first  introduced  from  the  pares  curice  of 
the  feudal  law.  FoL  Die,  v.  1,  p.  365.     FourUainhaU,  v.  1,  p.  692. 
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No.  24.  Gumming  v.  Gumming.    November  22,  1698. 

There  can  be  no  heirship  moveables  where  the  defunct  possessed  an  heritable  ba 
without  inf eftment.    A  defunct,  heir  to  an  actual  burgess,  who  might  have  ent 
when  he  pleased,  had  borne  stent  in  the  town  as  a  trafficking  burgess.    Tliig 
found  sufficient  to  entitle  his  heir  to  heirship  moveables. 


One  gives  an  assignation  to  an  heritable  debt,  but  he  afterwards  dying 
coming  to  kirk  and  market,  the  heir  reduces  the  assignation  ex  capite  lecti ;  wherei^ 
the  assignee  intents  a  process  against  the  cedent's  executor,  to  pay  the  sum  asafn 
out  of  the  moveables,  on  this  ground,  that  legatum  rei  aliencs  scienter  Ugata 
the  executors  liable  to  make  it  effectual  quoad  valorem^  both  by  the  Roman  lawji 
Institut,  de  legal,  and  ours,  2d  Dec.  1674,  Granston  contra  Brown,  voce  Quod  potIih! 
NGN  FECIT.     Alleged  for  the  Executor,  That  this  cannot  be  called  res  aiiena,  lor  til 
heritable  bond  was  his  own.     2do,  Neither  can  it  be  called  legatum,  for  it  is  oonvefei 
by  assignation,  which  is  a  deed  inter  vivos,  and  so  the  brocard  does  not  meet.   Tk': 
Lords  found  the  executor  not  liable  to  make  up  this  debt.  ; 

He  had  another  process  for  the  moveable  heirship.  Alleged,  There  can  be  oii 
heirship  save  where  the  defunct  was  a  prelate,  baron,  or  burgess,  none  of  whickk; 
was.  Answered,  He  had  an  heritable  bond,  which  was  sufficient,  though  no  xtMSr 
ment  was'  taken  thereon.  2do,  The  defunct  was  the  son  of  an  actual  burgess,  tbofo^ 
he  was  not  entered  himself.  Replied,  Wadsets  or  other  [5400]  heritable  rights  new 
make  one  a  baron  in  the  sense  of  moveable  heirship,  without  they  be  completed  If 
infef tment ;  and  though  it  is  the  degree  and  quality  that  must  be  regarded  in  tb 
case,  yet  even  an  infeftment  of  annualrent  has  been  sustained  to  infer  heinli^^ 
Scrymzeour  contra  the  Executors  of  Murray,  No.  18,  p.  5396.  And  as  to  his  being  i 
burgess's  son,  non  rdevat,  for  an  honorary  burgess's  son  gives  no  right  to  heirship,  m«l 
less  one  unentered,  Lesly  contra  Dunbar,  No.  15,  p.  5392.  The  Lords  found  tfc 
heritable  bond  whereon  infeftment  had  not  followed  did  not  give  his  heir  li^t  ti 
claim  moveable  heirship  ;  but  found  he  had  right  thereto  by  the  defunct's  being  heir 
to  an  actual  burgess,  who  might  have  entered  when  he  pleased,  and  bore  stent  in  tb 
town  of  Glasgow  as  a  trafficking  burgess.     See  Quod  potuit  non  fecit. 

Fol.  Die.  V.  1,  p.  365.     Fountainhdl,  v.  2,  p.  16. 


No.  33.  [5405]  Stevensons  v,  Paul.    November  12, 1680. 

Heirship  moveables  are  to  be  drawn  off  the  whole  head  before  the  rehct's  share. 

Stevensons,  as  creditors  to  umquhile Cruickshank,  having  arrested  the  k«^- 

ship  moveables  drawn  by  Sir  John  Paul  his  heir,  pursue  to  make  furthcoming.  B 
was  alleged  for  Cruickshank's  relict,  That,  by  her  contract  of  marriage  prodnceo, 
•'  the  half  of  all  her  husband's  estate,  heritable  and  moveable,  wa<*  to  bdong  to  ^^ 
if  there  were  no  children,"  and  therefore  she  had  right  to  the  half  of  the  moveable 
heirship  ;  and  as  to  the  other  half,  it  was  extant  ifsa  corpora  entire,  and  sbe  cooM 
be  decerned  in  no  more  but  to  dehver  the  same,  which  the  arrester  could  not  c»^*^ 
the  price  were  liquidated. — The  Lords  sustained  the  defence  for  the  one  half,  aM 
decerned  for  the  other,  and  ordained  the  Magistrates  of  Aberdeen  to  roup  the  same, 
and  take  an  instrument  upon  the  roup,  and  deliver  the  money  to  the  pursuer.  l^J^ 
then  further  alleged,  That  seeing  the  relict  had  the  one  half  of  all,  tncre  behoved  ftj 
be  an  alteration  of  what  fell  under  heirship ;  for  instance,  if  there  were  a  doien  « 
silver  spoons,  the  heir  would  get  them  all ;  but  now  coming  to  half  a  dozen,  the  btf 
would  get  but  one,  because  the  defunct  had  no  more  himself  but  the  half,  and  w 
relict  had  right  to  the  other  half.  It  was  answered,  That  the  drawing  of  heinj? 
was  ever  of  the  whole  moveables,  before  any  division  ;  and  albeit  the  relict  by  b^ 
has  right  to  a  half,  or  third,  which  must  be  as  strong  as  any  right  by  provision  in » 
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contract,  yet  it  was  never  pretended  that  she  should  draw  her  share  of  moveables 
first,  and  that  the  heirship  should  only  be  drawn  out  of  the  remainder,  as  solely  belong- 
ing to  the  defunct. 

The  Lords  found  the  heirship  was  to  be  drawn,  and  separated  from  the  move- 
ables, before  any  division  by  law  or  paction,  and  that  the  relict  might  claim  the  half 
both  of  the  heritage  and  heirship  moveables,  as  heir  of  provision  to  her  husband  ; 
but  if  there  were  a  dozen  of  silver  spoons,  for  instance,  the  whole  would  fall  in  the 
heirship,  and  not  one  spoon  only,  as  if  there  were  but  six,  because  of  the  wife's  right 
to  the  half.  StuiTy  v.  2,  p.  795. 


No.  6.  [5421]  Dame  Sidney  Sinclair  v.  Sir  William  Dalrymplk.     1744. 

The  rule  for  determining  the  several  interests  of  heir  and  executor,  is  very  different 
in  lands  possessed  by  tenants,  and  in  such  as  were  in  the  natural  possession  of  the 
heritor  at  his  death.  In  those  the  executor  has  the  one  half  of  the  year's  rent,  where 
the  heritor  survives  Whitsunday ;  but  in  these,  whether  the  heritor  survive  Whit- 
sunday or  not,  the  executor  has  right  to  nothing,  but  to  the  crop,  so  far  as  the  same 
was  sown  before  the  heritor's  death,  and  the  heir  has  right  to  whatever  may  be  sown 
after  that  period  by  the  executor,  upon  repaying  the  expense  of  seed  and  labour  ;  and 
as  for  the  grass  and  growing  hay,  the  [5422]  right  of  the  heir  commences  from  the 
moment  of  his  predecessor's  death ;  and  in  these  terms  judgment  was  in  this  case  given. 
Vide  Craig,  lib.  2,  dieg.  9,  §  13. 

Fd.  Die.  V.  3,  p.  266.    KUkerran  .(Heir  and  Executor),  No.  2,  p.  229. 

*^*  Lord  Kames  reports  the  same  case  : 

December  7, 1744. — Sir  John  Dalrymple,  after  settling  his  moveable  estate  upon 
his  spouse,  died  24th  of  May  1743,  having  the  land  about  his  house  of  Cranston  in 
his  natural  possession,  most  of  it  in  grass,  partly  natural  and  partly  sown.  One 
field  of  seven  acres  was  sown  the  year  before  his  death,  and  the  first  crop  was  not 
cut  when  he  died ;  of  the  other  sown  grass  he  had  reaped  several  crops.  Toward  the 
end  of  the  year  1742,  ho  had  sown  a  field  with  rape-seed;  but  that  faiUng,  his 
purpose  probably  was  to  plow  the  field  in  June  1743,  and  to  sow  it  with  turnip.  But, 
the  day  after  Sir  John's  death,  it  was  tilled  by  his  relict  and  sown  with  barley. 

His  heir.  Sir  William,  took  possession  of  the  farm,  as  well  as  of  the  rest  of  the 
estate,  and  cut  down  the  said  barley  crop.    In  a  compt  and  reckoning  betwixt  him 
and  Sir  John's  rehct,  she  claimed  the  value  of  the  barley-crop,  and  of  the  artificial 
grass  crop,  as  being  moveable  and  falling  under  her  disposition.     The  heir  endeavoured 
to  support  his  right  to  the  same  as  heritable  subjects,  by  the  following  chain  of  reason- 
ing :   Imo,  It  is  one  of  the  privileges  of  the  heir  to  continue  his  predecessor's  posses- 
sion ;   and  when  the  possession  of  an  estate  is  apprehended  either  by  an  heir  or  a 
purchaser,  it  is  a  rule  of  common  sense  as  well  as  of  law,  that  every  thing  that  is  pars 
soli  must  go  with  the  land.     2do,  As  this  rule  may  appear  to  be  hard  and  rigorous 
when  applied  to  some  special  cases,  it  has  been  softened  in  the  practice  of  England 
and  of  this  country.    A  hferenter  ought  not  to  be  discouraged  from  making  profit 
to  himself,  by  taking  land  into  his  natural  possession,  in  order  to  cultivate  the  same  ; 
yet  he  runs  this  seen  danger,  that,  if  he  die  when  his  corns  are  ripe,  and  ready  for  the 
sickle,  his  right  dies  mth.  him  ;  the  corns  as  'pars  soli  go  with  the  land  to  the  proprietor. 
This  hardship  has  probably  at  first  been  remedied  by  particular  pactions,  and  after- 
wards it  has  grown  into  universal  practice,  that  the  representatives  of  the  liferenter 
should  have  the  benefit  of  the  liferenter's  industry,  so  far  as  to  be  allowed  to  reap  the 
corns  growing  at  the  hferenter's  death.    It  is  probable  that  this  practice  has  first 
obtained  betwixt  liferenters  and  fiars,  whose  interests  are  commonly  distinct,  and 
where  the  hardship  must  have  appeared  great.    It  has  afterwards  been  extended 
by  analogy  for  the  benefit  of  younger  children,  who  are  but  scantily  provided  by  our 
law ;  and  now  it  is  established,  that  they  shall  have  the  corns  growing  upon  the  land 
in  their  father's  natural  possession,  though  really  and  truly  not  a  moveable  subject. 
3tio,  This  right  introduced  in  favour  of  the  representatives  of  a  hferenter,  and  of  the 
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executors  of  a  proprie-[5423]'to^>  which,  for  the  sake  of  utility,  deviates  from 
principles  of  law,  has  never  been  extended  further,  either  in  our  practice  or  in 
practice  of  England,  than  to  corns  actually  sown  and  growing  at  the  time  of  the 
renter's  or  proprietor's  death.    Nor  could  it  well  be  extended  further,  if  the 
of  law  be  at  all  regarded ;  for,  as  the  proprietor's  right  is  at  an  end  with  his  Wt, 
well  as  that  of  the  liferenter,  no  mortal  can  be  entitled  to  throw  seed  into  the 
except  in  the  right,  or  by  allowance  of  the  present  proprietor ;   after  his  right 
mences,  seed  thrown  into  the  ground  makes  the  crop  as  much  his,  as  where  it  is 
20  years  after  the  predecessor's  death.    4to,  The  exception  has  never  been  ex^ 
further  than  to  industrial  fruits,  which  are  sown  and  reaped  annually.     With 
to  plants  which  remain  longer  in  the  ground  than  a  year,  neither  the  industry  nor 
expense  are  so  great  as  to  preponderate  the  rule  of  law  and  of  common  sense, 
whatever  is  fixed  to  the  land  must  go  along  with  the  land.    And  were  the  e: 
to  be  extended  beyond  annual  plants,  we  should  have  no  resting  place  ;  it  1 
to  be  extended  to  every  thing  growing  upon  the  ground  that  is  the  effect  of  indi 
at  whatever  time  sown  or  planted  ;  and,  at  that  rate,  all  planted  trees  would  go  to 
executor,  were  they  a  hundred  years  old. 

"  Found,  the  defender  Sir  William  Dalrymple,  heir  in  the  estate,  hath  right 
the  whole  grass  and  hay  the  year  libelled,  it  not  being  alleged  that  any  grass  seed  nv 
sown  that  year.    And  found,  That  the  pursuer  has  not  right  to  any  part  o!  tb 
barley-crop  sown  by  her  after  Sir  John  Dalrymple's  decease  ;   but  that  the  dekodtf 
is  liable  to  the  pursuer  for  the  expense  of  the  labour  and  of  the  seed." 

Rem.  Dec.  v.  2,  No.  60,  p.  W. 


No.  7.  [5429]  Duffs  v.  Duff.    June  5,  1745. 

A  bond  granted  to  a  person  and  his  heirs  and  assignees,  failing  whom,  to  a  seneol 
heirs  nomincUimy  was  found  moveable  in  the  creditor's  person,  and  transmissiV* 
by  him  on  deathbed. 

Alexander  Duff  of  Drummuir  gave  a  bond  of  provision  of  £500  Sterling  to  KathiiiM 
his  daughter,  payable  the  first  term  after  his  death,  in  these  terms :  "  To  Kathiri* 
Duff,  or  the  heirs  of  her  body,  or  her  assignees  respective  ;  which  failing,  to  isll  ii 
and  accresce  in  manner  after-mentioned  " ;  which  manner  was.  That  if  she  hap^nd 
to  decease  without  heirs  of  her  body,  or  without  upUfting  or  disposing  of  the  proviaoo, 
'*  He  willed,  ordained,  and  appointed  the  same  to  fall  in  and  return  to  the  heirsinst 
of  the  body  of  Robert  Duff  younger  of  Drummuir,  his  eldest  son,  and  to  John  and 
William  Duffs  his  sons." 

Elatharine  having  no  children,  disponed  the  bond  on  deathbed  to  William  DoS 
of  Blilmuir,  for  uses  expressed  in  the  disposition  ;  and  a  reduction  on  the  head  o. 
deathbed  being  brought  by  Archibald  the  son  of  Robert  Duff  of  Drummuir,  ui 
Alexander  son  of  John  Duff  of  Culbin,  it  was  pleaded  for  the  pursuers.  That  the  bond 
was  heritable  destinationey  and  not  assignable  on  deathbed ;  that  the  proper  wj 
to  make  up  titles  to  it  was  a  service,  and  the  pursuers  were  served  heirs  of  provisioii: 
from  which  it  appeared  it  could  not  be  transmitted  by  testament,  nor  conseqnentlj 
on  deathbed. 

Answered,  There  was  in  this  case  no  substitution,  but  a  conditional  institctio^ 
in  case  Katharine  should  not  uplift  nor  dispose  of  the  money  ;  and  if  the  case  htf 
happened,  the  pursuers  needed  no  service  ;  but  the  case  had  not  happened,  she  hatinj 
disposed  of  it  to  the  defender,  who  became  thereby  her  assignee,  in  whose  favour  t» 
bond  was  granted. 

In  the  next  place,  taking  it  for  a  proper  substitution,  that  does  not  make  the  bw 
heritable,  since  such  are  only  bonds  secluding  executors,  or  having  a  clause  of  in^ 
ment ;  but  bonds  containing  substitutions  are  moveable,  so  far  as  to  be  transnuaaw 
by  testament. 

[6430]  Replied,  Assignees  must  be  understood  such  made  dd>Uo  temfore;  »» 
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therefore,  if  the  bond  is  heritable,  the  defender  is  not  an  assignee  in  the  sense 
thereof ;  and  the  case  of  the  substitution  has  existed. 

2dly,  Pleaded  for  the  pursuers,  Drummuir  the  granter  disponed  to  his  second 
son  John  a  considerable  land  estate,  under  the  burden  of  this  bond  ;  which  so  being 
really  secured,  became  heritable. 

Answered,  If  the  disposition  to  John  Duff  were  in  process,  it  might  appear  he 
was  thereby  only  laid  under  a  personal  obligation ;  but  however,  it  was  not  in  the 
power  of  the  debtor  in  the  bond  to  change  the  destination  of  the  succession,  since 
that  depended  solely  on  the  will  of  the  creditor. 

3dly,  Pleaded  for  the  pursuers,  Katharine  had  herself  made  this  bond  heritable, 
by  leading  an  adjudication  against  John  Dufi's  estate  of  Culbin. 

Answered,  TVlien  Culbin's  affairs  went  wrong,  he,  before  any  diligence,  disponed 
his  estate  to  trustees  ;  and  the  creditors  having  mostly  homologated  the  disposition, 
the  estate  was  sold  ;  but  some  of  them  having  afterwards  adjudged,  those  who  had 
accepted  the  trust-right,  amongst  whom  was  Katharine,  adjudged  also  by  advice  of 
the  trustees,  and  then  the  whole  acceded.  This  adjudication  gave  her  no  real  right 
in  the  estate,  because  it  was  sold  before  with  her  consent,  it  immediately  accresced 
to  the  purchaser,  and  was  of  no  effect  with  regard  to  her ;  and  besides,  she  after- 
wards took  a  decreet  against  Drummuir  as  representing  the  granter,  and  this  behoved 
to  make  the  bond  moveable. 

RepUed,  The  adjudication  had  effect,  because  the  trust-right  was  reducible  by  the 
creditors  who  had  not  acceded  ;  and  though  the  estate  was  sold,  yet,  as  is  the  case  in 
judicial  sales,  the  debts  and  nexus  of  diligence  remained  till  payment  of  the  price. 
Thus  the  adjudication  was  standing  at  her  death,  and  the  decreet  alleged  on  was 
never  extracted. 

The  Lords,  10th  January  1745,  "  Found  the  bond  was  moveable  ;  and  therefore 
transmissible  by  testament "  ;  and  this  day,  on  a  bill  and  answers,  adhered. 

Act.  W.  Grant,  H.  Home  &  Graham,  Jun. — Alt.  Graham,  Sen.,  Lockhart  & 

Ferguson. — Clerk,  Justice. 

Fd,  Die,  V.  3,  p.  267.     Z>.  Falconer,  v.  1,  p.  90. 


No.  11.     [5436]  Sir  John  Stewart  of  Grandtully  v.  Executors  of  Sir  George 

Stewart.    June  25,  1761. 

If  the  possessor  of  an  entailed  estate  sells  the  woods  upon  the  estate,  and  dies  before 
the  whole  is  cut  down,  the  price  of  that  part  of  the  wood  which  was  cut  before 
his  death  goes  to  his  executor  ;  but  the  price  of  that  part  which  remained  uncut 
goes  to  the  next  heir  of  entail. 

By  contract,  dated  October  1758,  Sir  George  Stewart,  proprietor  of  the  entailed 
estate  of  Grandtully,  sold  to  Robert  Stewart,  &c.,  the  trees  growing  on  his  wood  of 
Cransie,  for  the  price  of  4205  merks,  payable  to  Sir  George,  his  heirs,  executors,  or 
assignees,  at  Whitsunday  1760.  The  purchaser  became  bound  to  commence  cutting 
the  Ist  of  May  1759,  and  to  finish  the  whole  the  Ist  of  September  1760. 

Sir  George  having  died  in  November  1759,  after  part  of  the  wood  was  cut,  the 
question  occurred.  Whether  the  price  belonged  to  his  executors,  or  to  his  heir  of 
entail  ?  It  was  agreed,  that  the  entail  could  not  enter  into  this  question.  A  contract 
of  sale  of  growing  wood  is  none  of  the  deeds  prohibited  by  this  entail,  or  by  any  entail : 
and  is  therefore  effectual  against  an  heir  of  entail  as  much  as  against  any  heir.  This 
point  being  adjusted,  it  was  urged  for  the  executor,  that  the  price  here  being  a  move- 
able subject,  belongs  to  the  executor,  even  where  the  subject  sold  is  heritable ;  witness 
a  minute  of  sale  of  land,  the  price  goes  to  the  vender's  executor  though  the  land  goes 
to  the  purchaser's  heir.  2do,  The  executor  at  least  ought  to  be  entitled  to  that  pro- 
portion of  the  price  which  corresponds  to  the  trees  actually  cut  during  Sir  George's 
life.  For  these  trees  became  moveable,  and  the  executors  ought  either  to  be  entitled 
to  these  trees,  or  to  their  price  as  a  surrogatum. 
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It  was  pleaded  for  the  heir.  That,  by  the  law  of  Scotland,  no  subjects  cuU 
under  confirmation,  but  moveables  that  belonged  to  the  deceased  in  propeitr, »; 
eluding  debts  payable  to  him  during  his  life,  which  for  that  reason  are  undenuQ{' 
to  be  money  in  his  pocket.  Hence  it  is  that  a  conditional  obligation  not  pmifai 
during  the  life  of  the  obligee  goes  to  his  heir,  and  not  to  his  executor  ;  and  heowl 
is  that  an  obligation  having  a  tractum  futuri  temparis  goes  the  same  way.  In  iiai 
an  executor  has  not  a  permanent  office  :  He  is  appointed  to  levy  what  debts  i«i 
due  to  the  predecessor  when  he  died,  and  he  has  no  commission  to  wait  for  dcM^- 
that  shall  become  due.  That  rents,  though  becoming  due  after  the  proprietor's  d«4, 
accrue  to  his  executor,  is  not  properly  an  exception.  For  none  accrue  to  him  hi 
what  are  understood  by  law  to  be  due  before  the  predecessor's  death,  thoa|b  tki 
term  of  payment  be  post- [6437]  "P<^^®d  ^7  paction.  Nor  is  it  any  objection  tU 
the  price  of  land  contained  in  a  minute  of  sale  has  been  adjudged  to  the  YtMt 
executor,  though  it  is  incumbent  upon  his  heir  to  grant  a  disposition  of  the  land.  F«i 
this  only  was  found  where  the  term  of  performance  is  past  before  the  vender's  deatL 
The  Court  would  be  of  a  different  opinion  where  the  term  of  payment  is  after  tk 
vender's  death.  And  the  same  ought  to  hold  in  the  present  case,  where  the  veodtf 
died  in  November  1769,  and  the  price  of  the  wood  was  not  taken  payable  tilltb 
Whitsunday  thereafter. 

"  Found,  That  a  share  of  the  price,  corresponding  to  the  trees  cut  before  Sir  George'i  | 
death,  belongs  to  his  executors,  and  the  remainder  to  Sir  John  Stewart  his  heir." 

I  cannot  approve  of  the  first  branch  of  this  interlocutor.  For  though  the  una 
decerned  to  the  executor  was  the  price  of  a  moveable  subject ;  yet  the  price  of « 
moveable  subject  payable  after  the  vender's  death  ought  not  to  go  to  bis  execata. 
more  than  the  price  of  an  heritable  subject  payable  before  his  death  ought  to  goto 
his  heir.  Fd.  Die,  v.  3,  p.  265.    Sd.  Dec.  No.  180,  p.  246. 


No.  15.    [5443]  Margaret  Johnston,  and  Others  r.  William  Dobie,  and  Otheis. 

February  25,  1783. 

Window-frames,  doors,  and  the  like,  found  within  a  house  when  a-building,  but  not  vei 
fixed  to  their  proper  places,  belong  to  the  heir. 

James  Johnston  executed,  in  favour  of  Margaret  Johnston,  his  wife,  and  of  ccrtiffi 
other  persons,  a  disposition  of  the  whole  estate  heritable  and  moveable,  that  slwuM 
belong  to  him  at  the  time  of  his  death.  But  as  he  lived  only  a  few  days  after  the  ditp 
of  this  deed,  it  was,  at  the  instance  of  his  heir-at-law,  reduced  ex  capUe  lecti  "  sofaias 
respected  the  heritable  subjects  thereby  conveyed." 

When  Mr.  Johnston  died,  a  house  was  erecting  for  him,  in  which  a  set  of  dooft 
and  windows,  and  other  articles,  were  then  lying,  in  order  to  be  fixed  to  their  propfr 
places  in  the  building.  A  question  thus  arose  in  regard  to  them  between  the  heir-at- 
law  and  the  disponees  ;  the  former  contending,  that  along  with  the  house  itself  tkj 
had  fallen  under  the  heritable  succession  ;  and  the  latter  claiming  them  as  moveable 
subjects. 

Pleaded  for  the  disponees  ;  A  subject,  it  is  admitted,  in  its  nature  moveable,  may 
be  rendered  heritable  by  the  destination  of  the  proprietor,  whethier  expressed  in 
words,  or  rebus  et  foetid.  As,  however,  for  this  end,  words  clear  and  unequivocal  mml 
on  the  one  hand,  be  employed  ;  so,  on  the  other,  the  acts  whence  the  design  is  to  be 
inferred,  must  be  such  as  to  preclude  ambiguity.  Hence,  though  a  man  should  bav*- 
pitched  on  a  certain  piece  of  ground  for  the  purpose  of  raising  an  edifice,  should  baw 
provided  the  materials  for  the  undertaking,  and  should  have  even  collected  acd 
conveyed  them  to  the  destined  spot ;  so  that,  it  must  be  acknowledged,  no  purpoff 
could  be  marked  with  stronger  probability,  than  that  of  a  building  consequent  oa 
those  preparations,  or  of  the  union  of  those  moveables  with  the  immoveable  soil:  Jf^ 
still,  until  the  building  should  have  commenced,  and  the  union  been  actually  con- 
stituted, the  moveable  nature  of  the  materials  would  remain  unchanged.  Suebis 
the  doctrine  of  our  law  ;  Erskine,  b.  2,  tit.  2,  §  U,  as  it  is  also  of  that  of  England ;  Viocr's 
Abridgment,  voce  Heir. 
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In  the  present  case,  it  was  to  be  sure  liighly  probable  that  Mr.  Johnston  had  de- 
stined the  doors,  the  window-frames,  and  the  other  moveables  in  question,  to  be 
united  with,  and  to  become  part  of  his  proposed  tenement ;  and  a  bke  probability 
would  have  attended  his  purchasing  in  their  rudest  state  the  materials  out  of  which 
they  were  formed ;  yet,  as  their  fixture  had  not  been  accomplished,  they  were  still 
no  parts  of  the  building,  nor  more  joined  to  it  by  an  actual  union,  than  when  in  the 
state  of  unwrought  timber  or  metal.  Notwithstanding,  therefore,  any  probability 
to  the  contrary,  there  wtis  here  no  certainty  of  destination,  and  consequently  no 
effectual  change  of  the  nature  of  the  subjects  ^om  moveable  to  heritable. 

Answered  ;  As  it  has  been  admitted,  on  the  one  hand,  that  a  proprietor  deatina- 
lione,  expressed  either  by  word  or  deed,  may  convert  a  moveable  into  an  heritable 
subject ;  so  it  is  now,  on  the  other  hand,  granted,  that  not  merely  a  [5444]  probability, 
but  a  reasonable  measure  of  certainty  of  design,  arising  from  the  acts  of  the  pro- 
prietor, is  required  to  effectuate  that  change.  The  doctrine  of  Mr.  Erskine  is  accord- 
ingly subscribed  to.  But  though  in  the  case  supposed  by  that  author,  the  mere 
coUecting  of  rude  materials  for  building  would  not  infer  an  alteration  of  their  moveable 
nature,  yet  no  sooner  should  the  building  have  been  begun,  than  the  change  must 
have  instantly  taken  place  ;  the  probability  of  intention  thus  rising  to  certaintv  ; 
Stewart's  Answers  to  Dirleton's  Doubts,  tit.  Executry.  In  like  manner,  had  tne 
timber,  iron,  or  brass,  which  compose  the  doors  and  windows  in  question,  remained, 
though  in  the  possession  of  Mr.  Johnston,  in  their  rude,  unwrought,  or  unfinished 
state,  whatever  high  degree  of  probability  of  design  they  might  have  evinced,  their 
nature,  it  may  be  allowed,  would  not  have  been  altered ;  but  by  their  having  been 
completely  formed,  fitted,  and  adjusted  to  their  peculiar  places  in  a  particular  tene- 
ment, the  absolute  destination  of  them  for  the  use  of  that  tenement  becomes  un- 
questionably ascertained.  The  animtis  destinandi  is  then  as  fully  expressed  as  it 
possibly  can  be  rebus  et  factis. 

Some  of  the  Judges  seemed  to  be  of  opinion,  that  even  the  simple  collecting  of 
materials  for  building  might  often  sufficiently  denote  the  animus  destinandi  of  the 
proprietor,  so  as  to  render  them  heritable.  Others  appeared  to  admit  no  other  rule 
but  the  then  actual  state  of  the  subjects.  The  opinion  of  the  majority  was,  that  in 
cases  like  the  present,  where  the  will  of  the  proprietor,  so  strongly  marked,  is  actually 
carrying  into  execution  by  overt  acts,  such  animus  should  have  full  effect. 

The  Lord  Ordinary  had  "found,  that  the  articles  of  unfixed  work  were  to  be 
considered  as  parts  and  pertinents  of  the  house,  and  that  the  same  do  fall  and  belong 
to  the  heirs-at-law." 

The  judgment  of  the  Court  was,  "  To  find  that  the  articles  of  unfixed  work  destined 
for  the  house  fall  to  the  heir,  and  not  to  the  executor,  and  in  so  far  adhere  to  the 
interlocutor  of  the  Lord  Ordinary." 

In  a  reclaiming  petition  it  was  farther  argued,  That  as  Mr.  Johnston  could  un- 
doubtedly have  effectually  alienated  in  lecto  the  subjects  in  question,  as  being,  at 
any  rate,  heritable  destinaiione  only ;  so  in  fact,  his  disposition  being  reduced  as  to 
the  proper  heritage  alone,  ought,  with  respect  to  them,  to  be  understood  as  still  sub- 
sisting.    But  this  petition  was  refused  without  answers. 

Lord  Ordinary,  Alva. — For  Margaret  Johnston,  Henry  Erskine,  Morthland. — Alt. 

R.  DuNDAS.— Clerk,  Home. 

8.  FoLDic.y.3,^,2(M,    ^oc.  Co/.  No.  98,  p.  156. 


No.  16.        The  Duke  of  Gordon  v.  John  Leslie,  and  Others.    March  8, 1791. 

The  executors  of  a  tenant  not  liable  for  the  rents  of  those  years  of  which  the  heir  was 

entitled  to  reap  the  crop. 

William  Leslie  was  the  tacksman  of  a  farm  belonging  to  the  Duke  of  Gordon.  He 
-was  also  creditor  to  his  Grace  by  a  bill  for  £220. 

[5445]  At  William  Leslie's  death,  his  moveable  effects  descended  to  John  Leslie, 
and  his  other  younger  children,  as  his  nearest  in  kin ;  while  the  lease,  which  was  a 
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beneficial  one,  and  did  not  expire  for  many  years  after,  devolved  to  his  eldest 
his  heir. 

An  action  of  multiplepoinding,  brought  by  the  Duke  of  Gordon  soon  after  Will 
LesUe's  death,  for  the  purpose  of  enabling  him  to  pay  with  safety  the  contentg  d 
bill  already  mentioned,  was  not  brought  to  a  conclusion  till  1790.  At  this  tintt, 
only  the  rent  for  crop  1788,  but  that  for  the  following  year,  was  unpaid ;  and  for  tin 
as  well  as  for  the  rents  of  the  subsequent  years,  the  eldest  son  of  the  original  tacksa 
having  become  bankrupt,  his  Grace  claimed  retention  out  of  the  sums  due  by  * ' 
In  support  of  this  claim,  he 

Pleaded ;  Those  engagements  which  in  this  case  the  original  t.acksman  came 
to  his  landlord  were  a  burden,  while  he  lived,  on  his  whole  funds,  whether  heritable 
moveable.  Had  these  funds  never  been  appropriated  by  his  family  after  his  isA 
his  landlord  would  have  been  authorised  to  attach  any  part  of  them  for  his  pajioeEt 
and  so  too,  although  the  funds  have  been  regularly  transmitted  in  suc^ee^don  to  tk| 
legal  heirs,  every  one  of  those  heirs,  in  representing  him,  must  be  liable;  Stair. b.^ 
tit.  5,  §  13 ;  b.  4,  tit.  22,  §  22  ;  Durie,  17th  Feb.  1633,  Kinnaird  contra  Yeaman,g«t.?, 
h.  t, ;  19th  July  1637,  Lord  Innerwick  contra  Lady  Smeiton,  Ibidem. 

Answered ;  The  general  principles  which  have  been  stated  are  unquestionably  jes; 
but  they  fail  in  their  appHcation  to  the  present  case. 

A  lease  is  in  its  nature  an  agreement  founded  on  a  delectus  jtersonce,  and  ^bat\ 
fore  should  be  at  an  end  when  the  lessee  dies.  From  equitable  considerations,  bof- 
ever,  the  benefit  of  this  contract  is  now  held  to  transmit  to  the  heir  of  the  lessee.  Bstj 
as  no  part  of  this  benefit  can  be  claimed  by  the  executors,  no  reason  can  be  given  *iiT 
they  should  be  exposed  to  any  risk. 

In  the  case  of  mercantile  partnership,  where  the  share  of  a  deceased  partner  i^ 
by  special  agreement,  given  to  one  of  his  sons  nominatim,  his  other  children,  if  the  «r 
cem  was  a  lucrative  one  at  the  time  of  his  death,  have  never  been  considered  as  liaUi 
for  any  part  of  the  subsequent  loss.  So  too,  in  the  case  of  a  feu-right,  althou^^ 
executors  of  the  vassal  may  be  required  to  pay  the  feu-duties  incurred  before tb 
succession  opened,  no  instance  can  be  shown,  in  which,  upon  the  subsequent  bAuk- 
ruptcy  of  the  heir,  the  superior  has  attempted  to  render  them  liable. 

The  present  claim  is  not  founded  in  the  meaning  of  the  parties,  the  lessee  andb 
heirs  alone  being  debtors  in  the  obUgation.  If  hstened  to,  it  would  be  attended  witk 
very  imjust  consequences,  the  executors  having  no  way  of  securing  themselves  agwafc 
the  loss  arising  from  the  heir's  bankruptcy.  Neither  is  it  necessary  for  the  landkii 
if  he  is  sufficiently  attentive,  by  exercising  in  due  time  his  right  of  hypothec. 

[5446]  The  Lord  Ordinary  found  "  the  Duke  of  Gordon  entitled  to  retention  oit 
of  the  sum  in  his  hands,  as  craved." 

A  reclaiming  petition  was  given  in,  which  was  followed  with  answers. 

The  Court,  considering  the  crop  of  1788  as  belonging  to  the  executors,  were  of 
opinion,  that  they  were  hable  for  the  rent  of  that  year. 

But  as  to  the  rents  of  the  subsequent  years,  a  great  majority  were  of  opinion,  tkat 
the  heir  alone,  after  being  acknowledged  by  the  landlord  as  tenant,  could  be  saed  kt 
these  rents. 

The  Lords  "  found  the  Duke  of  Gordon  entitled  only  to  retention  of  his  rent  for 
crop  1788." 

Ordinary,  Lord  DREGHORN.~Act.  Tait. — Alt.  Dickson. — Clerk,  Gobdok. 

C.  Fac,  Col. -tlo.  176,  p.  359. 


No.  17.    Mrs.  Annabella  Wight,  and  Others  v,  William  Inglis,  and  Otte^ 

February  10, 1796. 

Hay  produced  from  seed  sown  along  with  barley  and  wheat  in  spring  1794,  and  est 
down  in  summer  1795,  was  found,  in  a  competition  between  the  heir  and  executor 
of  the  proprietor,  who  died  in  December  1794,  to  belong  to  the  heir. 

In  spring  1794,  William  Simpson  sowed  clover  and  rjre-grass  along  with  vlw*^ 
and  barley,  on  about  70  acres  of  land  belonging  to  him.  He  died  in  December  fellot- 
ing,  and  Mrs.  Wright  and  others,  his  executors,  afterwards  brought  an  action  agaifis* 
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William  Inglis,  and  his  other  heirs,  concluding  that  the  hay-crop  in  summer  1795, 
produced  from  the  seeds  sown  in  1794,  should  be  found  to  belong  to  them  as  an  arti- 
ficial fruit. 

The  arguments  used  by  the  parties  were,  in  substance,  the  same  with  those  to  be 
found  in  the  case  of  Dame  Sydney  Sinclair  v,  Dalrymple,  No.  6,  p.  5421. 

The  Lord  Ordinary  reported  the  cause. 

Observed  on  the  Bench  ;  The  hay  in  question  is  to  be  considered  as  a  second  crop, 
and  as  such  belongs  to  the  heir.  It  is  true,  the  first  crop  would,  in  this  case,  be  of 
little,  or  perhaps  no  value  ;  but  that  arose  entirely  from  wheat  or  barley  having  been 
sown  along  with  the  grass  seeds  ;  and  as  the  crops  arising  from  the  former  were  reaped 
by  Mr.  Simpson,  the  executors  are  by  that  means  fully  indemnified  for  the  deficiency 
or  loss  of  the  first  crop  of  grass. 

The  Lords  unanimously  assoilzied  the  defenders. 

Lord  Ordinary  Eskgrove. — Act.  Cullen.— Alt.  Davidson. — Clerk,  Prinqle. 

Fac,  Cd,  No.  201,  p.  482. 


No.  46.       [5476]       EuPHAN  Ewing  v,  Ralph  Drummond.    November  29,  1752. 

An  assignation  of  a  liferent  right  made  by  a  daughter  to  her  father,  was  found  to 
fall,  after  the  father's  death,  to  his  heir,  and  not  to  his  executor. 

In  a  contract  of  marriage,  a  tenement  of  houses  was  provided  to  the  husband  and 
wife,  in  conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage.  The  wife,  who 
survived  her  husband,  disponed  her  liferent  to  her  father-in-law  ;  and  he  having  also 
died  during  the  subsistence  of  the  liferent,  the  question  occurred  betwixt  his  heir  and 
executor,  Whether  the  rents  falling  due  after  his  death  were  heritable  or  moveable  ? 
The  argument  urged  for  the  executor  was,  That  a  liferent  cannot  be  conveyed,  so 
as  to  estabhsh  a  real  right  in  the  person  of  the  assignee.  A  Uferenter  is  not  a 
proprietor,  so  as  to  be  entitled  to  give  either  a  procuratory  or  precept ;  and  therefore 
an  assignation  to  a  liferent  stands  upon  no  better  footing  than  an  assignation  to  mails 
and  duties,  granted  by  a  proprietor.  It  entitles  the  assignee  to  claim  the  rents  by  a 
personal  action  against  the  tenants,  when  the  rents  fall  due  ;  and  this  claim,  which  is 
moveable,  must  descend  to  the  executor. 

On  the  other  hand,  it  was  urged  for  the  heir,  as  a  point  established  in  law,  that  no 
subject  descends  to  an  executor,  which  has  tractum  futuri  temporis  after  the  proprietor's 
death.  The  reason  obviously  is,  that  the  purpose  of  naming  an  executor,  is  to  gather 
the  defunct's  efiects  without  delay,  and  to  make  a  distribution  among  the  parties 
interested  ;  which  excludes  subjects  that  have  a  course  after  the  proprietor's  death  ; 
and  this  is  entirely  independent  of  being  heritable  or  moveable  sua  natura.  Rights 
may  be  moveable  «t*o  natura,  that  have  tractum  [5477]  futuri  temporis  to  fall  under 
single  escheat ;  and  yet,  for  the  reason  given,  will  not  fall  to  the  executor. 

But  whatever  be  the  foundation  of  this  doctrine,  it  is  undoubted  law,  as  vouched 
by  all  our  authors.  Lord  Stair,  Ub.  2,  tit.  1,  §  4,  near  the  end,  lays  it  down  as  a  general 
rule,  "  That  all  rights  and  obligements  having  a  tract  of  future  time,  are  heritable  as  to 
the  executors,  who  are  thereby  excluded,  though  they  no  way  relate  to  infeftments  or 
lands,  as  pensions,  tacks,  &c."  In  the  same  section,  he  observes,  "  That  rights 
having  a  tract  of  time,  but  not  for  life,  are  moveable  so  as  to  fall  imder  single  escheat." 
And  he  adds,  "  That  assignations  of  hferent  tacks  fall  under  single  escheat,  as  also 
the  jus  mariii  of  husbands,  though  they  carry  the  profit  of  the  wife's  heritable  rights, 
or  rights  of  liferent." 

A  liferent  escheat  of  a  land  estate,  is  equivalent,  in  all  respects,  to  a  widow's  life* 
rent  in  lands,  in  the  person  of  an  assignee  ;  and  it  was  found  that  a  liferent  escheat, 
which  has  tractum  futuri  temporis  in  the  person  of  the  donatar,  falls  to  the  heir  of  the 
donatar,  and  not  to  his  executor,  except  as  to  bygones.  Coulter  contra  Forbes,  No.  26, 
p.  5460.  And,  upon  the  same  principle,  an  annual  payment,  as  to  terms  after  the 
debtor's  death,  was  found  a  burden  upon  the  heir,  not  the  executor.  Hill  corUra 
Maxwell,  No.  43,  p.  5473. 

"  The  Lords  preferred  the  heir."       Fol.  Die,  v.  3,  p.  265.   Sd.  Dec,  No.  23,  p.  26. 
MOR.  I.  22* 
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No.  64.     [5498]  Mr.  John  Sandilands  v.  Agnes  Sandilands.    June  17, 168D. 

A  bond  secluding  executors,  assigned  in  favour  of  one,  and  his  heirs,  execntiMs,! 
assignees,  is  thereby  rendered  moveable. 

A  competition  betwixt  the  Heir  and  Executors  of  Mr.  Robert  SandilftD&U 
2000  merks.  The  heir  claimed  it,  because  it  was  provided  to  Robert  himseH,  nl 
faiUng  him  to  his  daughter  Rachel,  and  her  heirs  and  assignees,  excluding  exectM 
and  that  she  had  renounced  it  in  her  contract  of  marriage.  Alleged,  Her  lenimdftti^ 
made  it  moveable,  because  she  had  renounced  it  in  favour  of  her  father,  bis  bod 
executors,  and  assignees.  Answered,  This  ought  no  more  to  alter  the  nature  of  di 
bond  (which  was  originally  heritable),  than  the  assignation  of  an  heritable  barf 
altered  the  same  in  the  person  of  the  assignee.     The  Lords  preferred  the  executor. 

Fol,  Die.  v.  1,  p.  369.    Founiainhdl,  MS, 


No.  67.   [5499]   Mrs.  Ann  Kennedy,  and  Blair    her    Husband   v.  Sir  Thohii 
Kennedy.    November  17,  1747. 

Bonds  secluding  executors,  assigned  to  an  eldest  son,  without  repeating  the  seduHie. 

fall  to  the  heir  of  the  son. 

Sir  John  Kennedy  of  Culzean  had  issue  at  his  death,  three  sons  and  two  daugbtas- 
To  each  of  his  two  younger  sons,  Thomas  and  David,  he  granted  bond  of  proTMflfi 
for  £1000  Sterling ;  and  as  thereby  each  was  substitute  to  the  other,  so  it  vai  it 
Thomas's  bond  also  provided,  "  That  in  case,  by  the  death  of  John,  his  eldest  sw, 
Thomas  should  succeed  to  his  lands  and  estate,"  and  which  event  has  happened, 
"  Thomas's  £1000  should  fall  and  accresce  to  David,  and  which  Thomas  should  be 
obliged  to  pay  to  him,  although  part  thereof  should,  before  said  event,  have  beet 
uplifted  by  himself." 

Of  the  same  date  with  these  bonds  of  provision,  5th  June  1742,  Sir  John  execatw 
a  testament,  whereby  he  nominated  and  appointed  John,  his  eldest  son,  his  exeeDler 
and  universal  legatary,  and  left  certain  legacies ;  and,  on  the  15th  of  said  jxmik 
•*  He  for  the  love  and  favour  he  bore  to  the  said  John,  his  eldest  son,  granted  asaigDij 
tion  to  him  and  his  heirs  (these  were  the  terms  of  the  assignation)  of  several  bonds, 
whereof  seven  were  conceived  to  him,  his  heirs  and  assignees,  secluding  exeeutois; 
and  this  assignation  bore  to  be  granted  with  the  burden  of  the  bonds  of  pioTiawa 
made  or  to  be  made  by  him  in  favour  of  his  younger  children. 

Upon  Sir  John's  death,  John,  his  eldest  son  served  heir  to  him  in  his  land-^t«*? 
and  in  about  two  year's  after  his  father's  death,  died  unmarried  and  intestate,  after 
he  had  upUfted  two  of  the  bonds  secluding  executors  in  virtue  of  the  assignatioBt 
And  five  of  them  remaining  unuplifted,  a  question  arose  between  Thomas,  now  ft 
Thomas,  and  his  brother  and  sisters,  whether  the  same  [5500]  ^ell  under  Sir  John  the 
younger's  executry,  or  if  they  belonged  to  Sir  Thomas  as  his  heir. 

Thif»  question  coming  before  the  Court  by  a  multiplepoinding  pursued  in  nameol 
the  debtors,  the  Lords,     found  Sir  Thomas  the  heir  preferable." 

Though  the  Lords  were  unanimous  in  this  judgment,  they  were  of  very  difexPBt 
opinions  upon  the  point  of  law.  Some  were  of  opinion,  that  as,  before  the  year  IW, 
au  bonds  bearing  annuabent  were  heritable,  so  when,  by  the  act  1661,  bonds,  tho^ 
bearing  annuabent,  were  made  moveable,  there  are  two  exceptions,  if  either  they  betf 
an  obhgation  to  infeft,  or  a  clause  secluding  executors,  in  either  of  which  cases  ^ 
sums  are  declared  to  be  hferitable,  and  to  pertain  to  the  heir  :  Therefore,  where  a  bow 
excludes  executors,  the  sum  in  that  bond  is  to  all  effects  heritable,  as  all  bonds  heiini 
annualrent  were  before  the  1661,  and  remains  so  notwithstanding  an  assigns^ 
thereof  made  by  the  creditor  to  the  assignee  and  his  heirs,  without  adfing » 
executors ;  and  that  it  is  no  objection  to  this,  that  the  cedent  cannot  settle  the  i>f"  ; 
cession  of  the  assignee,  for  it  is  the  assignee,  that  by  taking  the  assignation  in  the*  ' 
terms,  settles  his  own  succession.  j 
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Others  thought  this  a  wron^  conception  of  that  exception  in  the  statute,  of  bonds 
excluding  executors ;  for  that,  by  the  statute,  all  bonds  bearing  annualrent  are 
declared  to  be  of  their  nature  moveable,  unless  they  bear  an  obligation  to  infeft. 
And  that  the  other  exception,  in  the  case  where  the  bonds  seclude  executors,  does  not 
leave  such  bonds  to  be  heritable  ex  sua  mUuray  but  only  gives  force  to  that  clause, 
which  has  obtained  its  operation  how  soon  the  bond  is  taken  out  of  the  person  of  the 
first  creditor,  and  that  whether  by  assignation  made  by  him,  be  it  to  a  stranger,  or  to 
his  own  heir,  or  by  the  general  service  of  his  heir ;  for  that,  even  in  that  case,  the 
clause  has  had  its  effect  by  the  descent  to  the  first  heir. 

Nevertheless,  they  thought  the  heir  preferable  in  this  case  to  the  executors,  in 
respect  of  the  special  circumstances  of  the  case,  where  all  the  younger  children  were 
provided  for,  and  the  reason  the  same  as  at  first,  for  continuing  the  money  with  the 
heir  of  the  family,  which  therefore  was  presumed  to  have  been  the  intention  of  Sir 
John  the  elder,  by  the  assignation  to  his  heir ;  especially  as  by  the  settlements  made 
by  him,  the  very  event  which  has  happened,  of  John  the  eldest  son's  dying,  and 
Thomas  the  second  succeeding,  appears  to  have  been  in  view  and  provided  for,  by 
his  obliging  Thomas,  in  that  event,  to  pay  the  further  sum  of  £1000  Sterling,  which 
was  his  own  portion,  to  David  the  third  son,  and  which  Sir  John  the  father  would  not 
have  obUged  him  to  do,  had  he  understood  that  the  bonds  secluding  executors,  which 
were  so  considerable  a  part  of  the  fimd  out  of  which  the  heir  was  enabled  to  pay  the 
provisions  of  the  other  children,  were,  upon  bis  eldest  son's  death,  to  descend  to  the 
younger  children,  and  among  the  rest  to  David,  to  whose  portion  so  considerable  an 
addition  was  made  in  that  event. 

[5501]  A  third  opinion  was  ^iven  by  others,  who  thought,  that  had  there  been  no 
assignation  granted,  and  that  Sir  John  the  second  had  made  up  his  title  to  the  bonds 
by  general  service,  they  must  upon  his  death  have  descended  to  his  heir  ;  and  observed, 
that  so  much  was  the  Court  of  this  opinion,  in  the  case  observed  by  Home  in  his  Select 
Decisions,  M*Kay,  and  Elspeth  his  wife,  cmvtra  Robertson,  No.  47,  p.  3224.  That  a 
confirmation  as  executor-creditor  to  the  heir,  who  had  made  up  his  titles  by  general 
service  to  a  bond  secluding  executors,  was  found  to  be  an  inept  title,  cum  kceres 
hceredis  mei  sit  hceres  mens  :  But  they  leaned  to  the  opinion,  that  where  an  assigna- 
tion is  made  to  a  stranger  and  his  heirs,  though  not  adding  his  executors,  it  would 
vacate  the  clause,  secluding  executors ;  but  that  where  such  assignation  is  made  to 
the  person  who  was  heir,  and  who,  in  case  no  assignation  had  been  made,  must  have 
taken  the  bond  by  service,  it  was  a  prcBceptio  hceredUalis,  and  the  bond  was  descendible 
from  the  assignee  in  the  same  way  as  it  would  have  been,  had  he  taken  it  by  service. 

Fol,  Die.  V.  3,  p.  267.    Ktlkerran  (Heritable  and  Moveable),  No.  3,  p.  243. 


No.  102.     [5545]  Mrs.  Elizabeth  Ross  i\  The  Trustees  of  Hugh  Ross.    Januarv  31, 

1793. 

When  an  adjudication  is  led  on  a  moveable  debt  by  a  factor  loco  ititoris,  the  debt 
remains  moveable  as  to  succession. 

Hugh  Ross  died  in  London  in  the  year  1775,  leaving  a  widow  and  two  sons,  Hugh 
and  Andrew-Wilham.  Hugh  the  eldest  succeeded  to  the  whole  of  his  father's  landed 
property.  As  a  provision  for  Andrew- William,  his  father  granted  a  bond  for  £10,000 
to  certain  trustees,  for  his  behoof,  payable  at  his  majority. 

Mr.  Ross  left  Ids  affairs  in  considerable  disorder,  and  his  eldest  son  having  con- 
tracted lar^  debts,  the  trustees  of  Andrew- William  in  1776  thought  it  necessary  to 
raise  an  inhibition  against  him. 

Andrew- William  attained  the  age  of  majority  in  1777  ;  but  having  soon  after 
become  insane,  the  Court  of  Session  named  a  factor  loco  tutoris,  to  take  charge  of  his 
interest. 

In  1786  the  Creditors  of  Hugh  Ross  the  son  brought  an  action  of  ranking  and 
sale  of  his  whole  landed  property.  And  in  1789  the  factor  loco  tutoris  of  Andrew- 
William  obtained  an  adjudication  over  it,  in  security  of  the  sums  contained  in  the 
above-mentioned  bond  of  provision. 
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Andrew- William  died  in  1791,  leaving  no  issue. 

Hugh  Ross  served  heir  in  general  to  his  brother,  and  on  that  title  executed  iccii 
veyance  of  the  bond  of  provision  and  adjudication  in  favour  of  certain  tmsteeStis 
behoof  of  himself  and  his  creditors. 

These  trustees  applied  for  an  interim  warrant  of  £10,000  on  the  purchueisrf 
part  of  Hugh's  landed  property,  to  account  of  this  debt. 

[5546]  Elizabeth  Boss,  the  mother  of  Andrew- Wilham,  opposed  this  wanairt^tt 
the  ground,  that  notwithstanding  the  adjudication,  the  provision  still  confzBidi 
moveable  as  to  succession,  and  that  as  Andrew- William  had  his  domictl  in  Eiigha^ 
the  division  of  his  executry  must  be  regulated  by  the  law  of  that  country,  by  wlaA 
she  was  entitled  to  an  equal  share  with  his  surviving  brother,  in  terms  of  the  statali 
1st  James  II.  c.  17.    In  support  of  her  claim,  it  was 

Pleaded,  A  creditor  having  the  free  administration  of  his  own  affairs,  wlio  kah 
an  adjudication  upon  a  personal  debt,  if  he  does  not  guard  against  it  bj  proper  decd^ 
must  be  presumed  to  have  intended  an  alteration  in  the  course  of  his  succession.  Bri 
when  the  adjudication  is  led  by  those  acting  for  a  person  disabled  by  non-age  or  iitoi^, 
from  disposing  of  his  property,  there  is  no  room  for  this  presumption.  Hence  it  i 
fixed,  that  no  deed  of  a  guardian  can  afiect  the  succession  of  his  ward  ;  Bankt.  t.  1, 
p.  169 ;  12th  July  1688,  A.  v.  B.  voce  Tutor  and  Pupil.  It  is  true,  indeed 
that  in  this  case  from  Fountainhall,  the  alteration  in  the  state  of  the  pupil's  pn^eitf 
arose  from  the  tutor's  voluntary  act,  whereas,  in  the  present  case,  the  adjudicate 
was  necessary,  in  order  to  secure  the  debt.  But  whether  the  deed  be  voluntairijf 
necessary,  seems  unimportant,  as  the  general  principle  applies  equally  to  both. 

2dly,  Even  if  a  proper  tutor  could,  by  leading  an  adjudication,  alter  the  line  cf 
his  pupil's  succession,  an  adjudication  led  by  a  factor  loco  tutoris  can  have  no  sack 
effect.  It  is  clear,  from  the  preamble  of  the  act  of  sederunt  13th  February  1730,  lawk 
which  such  factors  are  appointed,  that  their  whole  duty  consists  in  preserving  tin 
estate  entrusted  to  their  management.  No  step,  therefore,  taken  with  this  view, 
should  alter  the  course  of  its  succession.  Besides,  when  a  tutor  adjudges  the  «Utf 
of  his  pupil,  the  adjudication  is  led  in  the  pupil's  name  ;  but  here  the  adjudicatHa 
went  out  in  the  name  of  the  factor  ;  so  that  the  interest  of  Andrew- William  Rob, 
at  his  death,  had  resolved  into  a  personal  claim  against  the  factor,  which  must  d 
course  descend  to  his  executors. 

3tio,  It  is  not  in  consequence  of  the  adjudication,  but  of  the  inhibition  in  1776. 
that  any  part  of  the  debt  is  recovered.  The  interests  produced  for  prior  adjudgen 
exhaust  the  whole  price  of  the  estates  in  Scotland.  But  an  inhibition  neither  alt«n 
the  nature  of  the  debt  nor  its  course  of  succession. 

Answered,  1st,  It  is  not  the  presumed  will  of  the  proprietor,  but  the  nature  of  tie 
subject  which  regulates,  whether  as  heritable  it  shall  descend  to  the  heir,  or,  as  lnoT^ 
able,  go  to  the  nearest  in  kin ;  nay,  it  often  devolves  in  direct  opposition  to  his  is- 
tention.  In  the  case  of  Ross  v,  Ross,  in  1770,  No.  15,  p.  5019,  sums  secured  by  adjodi- 
cation  went  to  the  heir  at  law  against  the  enixa  vdunlcts  of  the  deceased.  See  also 
Waddell  v.  Colt,  13th  February  1789,  No.  16,  p.  5022.  Upon  this  principle,  teeti- 
mentary  deeds,  bequeathing  heritage,  and  dispositions  on  deathbed,  are  ineffectMl 
against  the  heir.  For  the  same  reason  it  is  not  the  citation  in  an  action  of  adjudiw 
tion,  although  it  is  then  that  the  creditor  shows  his  intention  of  altering  the  nature 
of  the  debt,  but  the  de-[5547]"Cree  pronounced  upon  it,  which  renders  a  pcisonal 
debt  heritable  ;  Erskine,  b.  2,  tit.  2,  §  14.  And,  on  the  other  hand,  the  mere  intention 
of  the  proprietor  to  convert  his  heritable  into  moveable  property,  docs  not  make  it 
lose  its  heritable  quality ;  Reids  v,  Campbell,  No.  98,  p.  5538  ;  President  FaJooner. 
17th  January  1683,  Wishart  v.  the  Eari  of  Northesk,  No.  109,  p.  5652.  The  rifkt 
to  a  debt  may  even  descend  partly  to  the  heir,  and  partly  to  the  executor,  althoufji  it 
is  impossible  to  suppose,  that  the  predecessor  intended  such  a  destination  ;  Sir  WiD»ffl 
Dunbar  v.  the  Executors  of  Brodie,  Sect.  28,  h.L^ 

Even  the  voluntary  acts  of  a  tutor  affect  the  pupil's  succession  ;  Stair,  b.  1,  tit. 
6,  §  36  ;  Erskine,  b.  1,  tit.  7,  §  18  ;  Bankton,  b.  1,  tit.  7,  Par.  29  and  36 ;  Harcaist 
p.  296, 19th  July  1671,  Sharp  v.  Crichton,  voce  Tutor  and  Pupil.  And  that  hisnects- 
sary  acts,  such  as  the  present,  have  that  effect,  has  never  before  been  disputed. 

2do,  A  factor  loco  tutoris  has  nearly  the  same  powers  with  a  tutor ;  Kilkenu. 
13th  Jan.  1747,  Robina  Pollock,  voce  Tutor  and  Pupil;  17th  June  1758,  Brown r.    j 
Scouler,  Ibidem.    What  is  said  of  the  adjudication  vesting  in  the  factor  loco  if^ont,    j 
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and  not  in  the  pupil,  is  impossible ;  for  then  it  would  follow,  that  the  debt  could 
exist  in  the  one,  and  the  adjudication  for  the  debt  in  the  other.  But  even  if  the  debt 
and  the  adjudication  could  be  thus  separated,  it  would  not  avail  the  objector ;  for 
a  personal  right  attached  to  an  heritable  subject,  is  equally  heritable  with  the  subject 
itself.     The  factor  held  the  subject  in  trust,  and  the  claim  against  him  was  to  denude. 

3tio,  It  was  solely  in  virtue  of  the  adjudication  that  a  security  was  created  over 
the  estate,  by  which  the  debt  can  be  recovered.  The  inhibition  had  merely  the  negative 
effect  of  annulling  posterior  rights  ;  Erskine,  b.  2,  tit.  11,  §  13. 

The  Court  were  of  opinion,  that  there  was  no  difference  between  an  adjudication 
led  by  a  factor  loco  tutoris  and  a  proper  tutor.  And  a  great  majority  thought,  that 
although  both  might  better  the  security  of  the  pupil,  by  converting  his  moveable 
estate  into  heritable,  yet  no  deed  of  either  could  alter  the  line  of  his  succession.  It 
was  further  observed,  that  the  circumstance  of  a  subject  heritably  secured  going  to 
the  nearest  in  kin,  was  not  at  all  adverse  to  the  analogy  of  our  law  in  other  cases.  It 
was  upon  the  same  principle,  that  requisition  used  by  a  creditor  upon  an  infeftment 
of  annualrent  made  the  sum  in  the  right  moveable,  although  the  infeftment  remained. 

One  of  the  Judges  wished  to  make  a  distinction  between  the  voluntary  and  neces- 
sary acts  of  a  tutor,  and  to  consider  the  latter  as  having  in  all  respects  the  same  effect 
with  those  of  the  proprietor  himself.  But  it  was  suggested,  that  this  would  leave  the 
matter  on  too  loose  a  footing,  and  involve  parties  in  a  proof  of  the  necessity  of  altering 
the  security  in  every  particular  question. 

The  Court  found,  "  That  the  debt  in  question  was  moveable  in  regard  to  succes- 
sion." 

A  reclaiming  petition  against  this  interlocutor  was  refused,  without  answers. 

Lord  Reporter,  Swintgn. — For  Mrs.  Ross,  Wight,  M.  Ross. — Alt.  Honyman  et  alii. — 

Clerk,  Sinclair. 

R,  D,  Fd.  Die.  v.  3,  p.  269.     Fac,  Col,  No.  20,  p.  40. 


No.  112.     [5554]  Duke  of  Hamilton  v.  The  Earl  of  Selkirk.    January  8,  1740. 

Found,  that  not  only  irredeemable  dispositions,  but  also  adjudications,  heritable 
bonds  descendible  to  the  heirs  and  assignees  of  the  defunct,  although  no  infeftment 
had  followed  thereon,  descended  to  the  heir  of  conquest ;  but  that  [5555]  ^^^  right  of 
succession  to  bonds  secluding  executors,  and  containing  no  obligation  to  infeft  in 
lands,  descended  to  the  heir  of  line. 

Found  also,  that  a  personal  bond  of  corroboration  taken  by  the  defunct  to  heirs 
secluding  executors,  of  the  principal  sum  and  annualrents  contained  in  an  heritable 
bond,  and  in  which  bond  was  also  contained  a  further  new  sum  borrowed  of  that 
date,  did  not  alter  the  succession  as  to  the  principal  sums  contained  in  the  original 
bond  which  devolved  to  the  heir  of  conquest,  but  that  all  the  further  sums  contained 
in  the  bond  of  corroboration  descended  to  the  heir  of  line.  See  Heritage  and  Con- 
QUBST.  KUkerran  (HERirAQE  and  Conquest),  No.  2,  p.  251. 


No.  118.  [5566]  Hart  v.  Hart.    March  18,  1630. 

Found  in  conformity  with  Cant  v.  Edgar,  No.  116,  p.  5565. 

Umquhile  Mr.  John  Hart,  as  cautioner  for  Partick  Hart  his  son,  who  was  principal, 
being  obliged  in  1000  merks,  for  which  he  being  distrest  By  the  creditor,  he  borrows 
the  sum  from  Eupham  Wilson,  and  pays  the  debt,  and  gives  redeemable  infeftment 
of  his  lands  to  her  for  her  security.  Thereafter  the  said  Mr.  John,  who  paid  the  debt 
as  cautioner,  in  his  testament  makes  his  son  Patrick,  who  was  principal  debtor  foresaid, 
his  executor,  who  is  confirmed  executor  to  him.     Thereafter  the  heir  of  umquhile  Mr. 
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John,  whose  landa  were  engaged  for  the  debt,  as  said  is,  pursues  Patrick,  the  pnudpil, 
to  relieve  him  and  his  lands  of  the  foresaid  distress  ;  in  which  process,  the  defefids 
clothing  himself  with  the  said  executry,  the  Lords  found,  that  the  heir  of  the  cantioH 
had  no  actionfor  relief  against  the  principal ;  for  albeit  his  father,  the  cautioner, to  ikn 
he  was  heir,  had  paid  the  debt,  and  that  the  payment  was  made  by  that  monejiar 
which  he  gave  heritable  infeftment  out  of  his  lands,  yet  thereby  the  heir  had  Dotthi , 
right  of  that  relief  competent  to  him,  albeit  his  lands  were  burdened  therewith ;  bvt^  I 
found,  that  the  right  of  that  rehef  pertained  to  the  executors  of  the  cautioner,  id  I 
who  had  the  only  interest  to  seek  the  same  ;  and  consequently  they  found,  tliX  tk  [ 
said  principal  being  nominated  executor,  and  confirmed  to  the  defunct,  wko,  s 
cautioner,  paid  the  debt,  the  said  relief  was  conf oimded,  he  having  right  to  seek  tb ! 
relief,  as  being  executor,  and  being  the  same  person  who  should  make  the  rehei  beu 
the  principal,  and  so  obliged  to  relieve  his  cautioner,  and  so  he  was  both  creditor  an 
debtor  ;  but  as  to  this  relief,  albeit  the  heir  was  excluded  from  the  right  thereof,  y« 
the  creditors  of  the  defunct  will  have  right  thereto  against  the  said  executor,  ormir 
be  sought  by  the  executor-dative  ad  omissa,  if  it  be  not  confirmed  in  the  prindpil 
testament. 

Act. . — Alt.  Stuart. — Clerk,  Hay. 

Fol.  Die.  V.  1,  p.  373.     Durie,  p.  509. 


No.  138.    [5591]  Sir  William  Dunbar  v.  The  Executors  of  Brodie.    July  13, 174i 

A  debtor  disponed  his  estate  to  trustees.  Some  of  the  creditors  assigned  their  dthu 
to  the  same  trustees,  to  lead  an  adjudication  to  be  made  over  to  a  purchaser. 
The  adjudication  was  found  to  make  the  debts  heritable. 

Lowis  of  Merchiston,  and  Scot  of  Blair,  becoming  both  bankrupt,  they,  in  1720, 
granted  conveyances  of  their  estates,  real  and  personal,  in  favour  of  certain  tnwt«s, 
for  the  use  and  behoof  of  their  creditors,  and  bearing  to  be  in  order  to  facilitate  their 
payment  by  a  sale  of  the  subjects,  to  which  conveyances  the  most  of  the  creditors 
acceded.  But  as  a  few  stood  out,  and  that  it  was  not  at  that  time  a  settled  pwnt 
Whether  or  not  a  debtor,  bankrupt  in  terms  of  the  act  1696  could  effectually  grant « 
trust  right  for  the  behoof  of  his  creditors,  so  as  to  exclude  the  diligence  of  swh  « 
should  not  chuse  to  accede  thereto  ;  and  as  that  scruple  might  scar  purchasers ;  it  wis 
agreed  by  the  acceding  creditors,  that  they  should  assign  their  debts  to  the  tnwtees. 
Among  the  rest,  Mr.  Wilhani  Brodie,  in  prosecution  of  this  plan,  assigned  to  the 
trustee  three  debts  due  to  him,  expressing  the  purpose  thereof  to  be,  that  bv  an  ad- 
judication proceeding  thereon,  and  on  the  debts  assigned  by  the  other  creditors,  a 
sufl&cient  right  might  be  made  up  to  the  purchaser  ;  and  one  aidjudication  wasactori- 
ingly  led  for  the  whole  debts  due  to  the  several  acceding  creditors. 

The  event  justified  this  precaution  ;  for  the  non-acceding  creditors  haying  pro- 
ceeded to  separate  diligence  by  adjudication,  notwithstanding  the  oppositaon  made 
by  the  trustees,  who  pleaded  that  the  bankrupts  were  denuded  by  the  trust  foa- 
veyances  made  for  the  behoof  of  all  their  creditors  equally  and  proportionaBv.  dtf 
Lords, — January  1729,  "Allowed  them  to  proceed  in  their  separate  diligence'' 
and  in  February  1736,  at  their  instance,  "  Reduced  the  trust-right,"  No.  244,  p.  130?- 

The  trustees  had  in  the  mean  time  proceeded  to  sell  several  parcels  of  thcesUt<; 
and  as  the  prices  were  adequate,  the  outstanding  creditors  acquiesced  in  the  sal*^- 
and  as  the  adjudications  were  all  within  year  and  day,  so  far  as  the  prices  were  paid,  tie 
whole  drew  their  sh^ires  in  proportion  to  their  debts. 

While  part  of  the  price  of  the  subjects  sold  was  yet  unpaid,  and  other  subj«^ 
remained  unsold,  Mr.  Brodie  died  ;  and  a  competition  ensuing  between  Sir  ^ilh«i 
Dunbar  his  heir,  and  the  Lady  Dipple  his  executor,  each  claiming  the  whole  trf  tV 
debt  remaining  due  to  him,  the  trustees  brought  a  multiplepoinding,  wherein  «* 
Lords  "  preferred  the  executors  to  the  defunct's  interest  in  the  price  of  the  subjeft' 
sold  before  Mr.  Brodie's  death,  and  yet  resting  unpaid,  and  preferred  the  heir  op 
the  subjects  that  were  unsold  at  his  death." 
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As  this  decision  was  agreeable  to  a  former  precedent,  vide  Murray  [6692]  Kin- 
lynmoand  contra  Cathcart  and  Rochead,  No.  136,  p.  5590,  so  it  was  in  itself  just. 
iB  to  what  was  argued  for  the  heir  with  regard  to  the  subjects  sold,  that  notwith- 
feandin^  the  sale  of  a  subject  adjudged,  the  debt  stood  secured  by  the  adjudication, 
ft  nothing  but  payment  can  extinguish  an  adjudication,  which  is  a  settled  point  in 
udicial  sales ;  the  answer  was,  that  judicial  sales  proceed  without  consent  of  the 
reditor,  whose  security  therefore  it  would  be  unjust  in  the  law  to  loose  till  the  creditor 
hould  obtain  payment,  which  does  not  apply  to  the  case  of  a  voluntary  sale.  And 
18  to  what  was  argued  for  the  executor  with  regard  to  the  subjects  unsold,  that  the 
irust-right,  even  when  acceded  to  by  the  creditors,  was  by  the  express  tenor  of  it  only 
ntended  to  facilitate  their  payment  by  a  sale  of  the  subjects,  which  could  not  infer 
I  purpose  to  alter  the  nature  of  their  security  ;  and  that  neither  did  the  adjudication 
iteer  the  case,  as  the  conveyance  of  the  debts  whereon  it  proceeded  expressly  bore, 
bhat  the  same  had  only  been  intended  to  make  up  a  sufficient  right  to  the  person  who 
ihould  be  purchaser  of  the  lands,  and  for  the  better  enabling  the  trustees  to  uplift 
the  debts  and  other  subjects  conveyed  to  them ;  if  arguments  of  that  kind  were 
hearkened  to,  neither  trust-rights  nor  adjudications  would  ever  render  debts  heritable. 
However  the  intention  of  such  rights  may  have  been  expressed  by  the  creditors,  it 
could  not  be  thence  inferred,  that  the  creditors  could  not  use  them  to  other  purposes. 

Fol.  Die,  V.  3,  p.  268.    Kilkerran  (Heritable  and  Moveable),  No.  4,  p.  245. 


No.  143.     [6699]  Lady  Chbistian  Graham,  and  Others  v.  the  Earl  of  Hofeton. 

March  6,  1798. 

Heritable  bonds,  taken  by  a  tutor,  who  was  heir  at  law,  for  money  belonging  to  his 
ward,  and  adjudications  led  for  personal  debts,  found  to  be  moveable  as  to 
succession.  The  price  of  tithes,  sold  by  a  tutor,  by  judicial  authority,  in  the 
event  of  the  ward's  death,  belong  to  his  executors. 

George,  Marquis  of  Annandale,  was  cognosced  insane  in  1758  ;  and  the  late  John, 
Earl  of  Hopeton,  his  nephew,  was  appointed  his  tutor  in  law. 

Earl  John  was  succeeded  in  1781,  by  his  son,  the  present  Earl,  who  was  named 
curator-dative  to  the  Marquis. 

The  Marquis  died  in  April  1792,  possessed  of  a  valuable  landed  estate. 

The  Earl  of  Hopeton  was  his  heir  at  law. 

Lady  Christian  Graham  and  others  had  right  to  his  executry  ;  and  soon  after  his 
death,  they  brought  an  action  of  count  and  reckoning  against  the  Earl  of  Hopeton, 
both  as  the  Marquis's  curator,  and  as  representing  Earl  John,  the  former  tutor. 

The  defender  produced  his  own  and  his  father's  accounts,  to  which  a  variety  of 
objections  were  stated  by  the  pursuers. 

The  Lord  Ordinary  having  taken  the  cause  to  report  on  informations,  the  following 
points  inter  alia  occurred  for  the  determination  of  the  Couit. 

I.— It  did  not  appear  that  Earl  John  had  made  up  tutorial  inventories.  The 
pursuers,  therefore,  contended.  That  in  terms  of  the  act  1672,  cap.  2,  the  expenses 
disbtirsed  by  his  Lordship  in  the  management  could  not  be  sustained  as  an  article  of 
credit  in  his  accounts  ;  March  1685,  Burnet  v.  Johnston,  voce  Tutor  and  Pupil  ;  Jan. 
1686,  Murray  v.  Gordon,  Ibidem  ;  11th  June  1709,  Riddoch  v.  Forsjrth,  Ibidem  ;  10th 
July  1788,  Henderson  v.  Duff,  Ibidem  ;  25th  January  1793,  Eilpatrick  t?.  Macalpine, 
IsmsM. 

Answered ;  The  objection  resolves  into  a  claim  for  a  penalty ;  and  therefore, 
although  it  might  have  been  relevant  in  a  question  with  the  late  Earl,  it  cannot  be 
stated  against  the  present  defender,  in  accounting  for  his  father's  intromissions. 

Hephed  ;  The  present  action  is  in  no  respect  penal.  The  pursuers  claim  nothing 
but  the  moveable  funds  of  the  Marquis  in  the  hands  of  the  defender.  They  only 
object  to  a  counter  claim  on  his  part,  expressly  disallowed  by  the  act  1672.  Sup- 
posing, however,  the  objection  were  penal,  the  special  enactment  of  that  statute  would 
be  sufficient  to  create  an  exception  to  the  rule  of  common  law,  as  to  penal  actions. 

[5600]  Duplied ;  The  same  defence  is  competent  to  heirs  against  penal  claims, 
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whether  they  be  brought  forward  by  way  of  action  or  exception,  Stair,  10th  July 
1666,  Cranston  v.  Wilkinson,  voce  Personal  and  Transmissible  ;  Forbes,  15th 
Dec.  1710,  and  17th  Jan.  1711,  Lord  and  Lady  Ormiston  v.  Hamilton,  Ibidem.  Nor 
does  it  alter  the  case,  that  the  claim  arises  from  statute. 

The  Lords  found,  "  That  any  claim  which  might  have  been  competent  to  the 
pursuers  against  the  deceased  John,  Earl  of  Hopeton,  on  account  of  his  not  having 
made  up  judicial  inventories  in  terms  of  the  act  1672,  is  of  the  nature  of  a  penal  action, 
and  does  not  transmit  against  the  defender  James,  now  Earl  of  Hopeton,  as  heir  to  his 
father."    See  Personal  and  Transmissible. 

II. — When  the  present  Earl  of  Hopeton  was  appointed  curator-dative  to  the 
Marquis,  he  made  up  curatorial  inventories;  and  in  the  action  for  that  purpose, 
he  called  Charles  Hope  Weir,  William  Hope  Weir,  and  Captain  Charles  Napier,  as 
the  Marquis's  nearest  in  kin  by  the  father's  side.  Lady  Charlotte  Erskine,  and  Lady 
Christian  Graham,  however,  stood  more  nearly  related  to  him  on  that  side,  than  the 
two  last-mentioned  gentlemen.  Neither  of  these  Ladies  were  called ;  and  on  that 
account  the  defenders  objected  to  the  formaUty  of  the  inventories,  contending,  that 
the  citation  of  two  of  the  nearest  of  kin  on  both  sides  was  indispensable. 

The  Lords  "  found  no  relevant  objection  stated  to  the  form  of  the  proceedings 
in  making  up  inventories  by  the  present  Earl."    See  Tutor  and  Pupil. 

III. — The  defender  and  his  father  lent  a  considerable  part  of  the  rents  of  the  Annan- 
dale  estate  on  heritable  bonds.  They  also  led  adjudications  for  some  small  moveable 
debts  due  to  the  Marquis.  The  defender,  in  his  accounts,  did  not  charge  himself 
with  either,  contending,  that  they  fell  to  himself  as  the  Marquis's  heir  at  law. 

The  pursuers,  on  the  other  hand,  maintained,  that  no  step  taken  by  a  tutor  for 
securing  the  fortune  of  his  ward,  can  have  the  efEect  of  altering  the  course  of  his  suc- 
cession, particularly  in  a  case  hke  the  present,  where  both  tutors  had  been  succes- 
sively the  heirs  at  law  of  their  ward. 

The  arguments  of  the  parties  on  this  point,  were  similar  to  those  stated  in  the 
report,  31st  January  1793,  Ross  v.  the  Trustees  of  Ross,  No.  102,  p.  5545. 

The  Lords  "  found,  That  the  defender  is  not  entitled  to  take  credit  for  the  money 
lent  out  upon  heritable  bonds,  or  secured  by  adjudications,  unless  he  will  convey  the 
heritable  bonds  and  adjudications  to  the  pursuers,  as  nearest  of  kin  to  the  deceased 
George,  Marquis  of  Annandale,  and  as  having  right  to  his  executry." 

IV. — The  late  Lord  Hopeton  had  purchased,  with  the  Marquis's  rents,  some  small 
pieces  of  ground  lying  in  the  heart  of  the  Annandale  estate. 

[5601]  The  pursuers  contended.  That  the  defender  fell  to  account  to  them  for  the 
price  of  these  lands.  Scarcely  any  argument  was  used  by  the  parties  on  this  point, 
probably  from  its  being  thought  to  rest  on  the  same  principles  with  the  last. 

The  Lords  "  found,  the  defender  is  not  entitled  to  take  credit  for  the  price  of 
certain  lands  in  the  county  of  Dumfries,  purchased  by  his  father  out  of  the  executry 
funds,  unless  he  will  agree  to  convey  these  lands  to  the  pursuers  as  nearest  of  kin 
to  the  late  Marquis  of  Annandale,  and  as  having  right  to  his  executry."  See  Tutor 
and  Pupil. 

V. — During  the  guardianship  of  the  Earls  of  Hopeton,  difierent  heritors,  of  whose 
teinds  the  Marquis  was  titular,  had  purchased  them,  in  virtue  of  decrees  of  sale 
of  the  Court  of  Teinds. 

The  defender  maintained,  that  on  the  principle  of  the  pursuers  themselves,  he  was 
entitled,  as  the  Marquis's  heir,  to  retain  their  price,  as  the  subject  was  heritable  at 
the  commencement  of  the  curatory,  and  no  subsequent  alteration  on  it  could  affect 
the  succession. 

Answered ;  The  subject  in  question  was  rendered  moveable  by  the  operation  of 
a  general  law,  from  which  the  estates  of  pupils  or  fatuous  persons  are  not  exempted. 
A  change  effected  in  this  manner  on  the  nature  of  the  property,  is  very  different  from 
one  brought  about  by  the  voluntary  act  of  the  tutor,  and  must  have  the  ordinary 
effect  in  regulating  the  right  of  succession. 

The  Lords  "  found  the  defender  accountable  to  the  pursuers  for  the  price  of  teinds 
sold  in  consequence  of  decrees  of  the  Court  of  Teinds." 
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VI. — The  late  Earl  ol  Hopeton  paid  with  the  rents  of  the  Annandale  estate,  up- 
wards of  £36,000  of  heritable  debts,  and  took  discharges  from  the  creditors,  who  had, 
before  payment,  taken  legal  measures  for  enforcing  it. 

The  pursuers  contended,  that  the  defender  was  bound  to  account  to  them  for 
rents  so  employed. 

His  Lordship,  on  the  other  hand, 

Pleaded  ;  The  presumption  of  law  is,  that  a  minor  will  attain  majority,  and  that 
a  fatuous  person  will  recover  the  use  of  his  reason.  It  is  the  duty  of  a  tutor,  there- 
fore, in  the  exercise  of  his  office,  to  consult  his  immediate  interest,  without  attending 
to  the  contingent  benefit,  which  in  the  case  of  his  death  before  either  of  these  events, 
may  arise  to  his  heir  or  executors,  by  following  one  course  of  management  in  prefer- 
ence to  another.  Ex  'parte  Bromfield,  1st  vol.  Vessy,  junior,  453  ;  Oxenden  v.  Lord 
Compfton,  2d  vol.  Vessy,  junior,  69,  and  fol.  261.  Now,  the  payment  of  the  debts 
affecting  the  estate,  was  not  only  a  proper,  but  a  necessary  act  of  administration  on 
the  part  of  the  tutor,  and  the  course  which  every  wise  man,  in  the  full  administration 
of  his  property,  would  have  followed  ;  and  these  debts  being  absolutely  extinguished, 
by  the  discharges  [5602]  of  the  creditors,  they  cannot  be  revived,  so  as  to  constitute 
a  claim  against  the  heir. 

Answered ;  That  the  application  of  the  rents  to  the  payment  of  the  heritable 
debts,  was  a  proper  act  of  administration,  is  indisputable.  But  the  tutor,  in  place 
of  discharges,  ought  to  have  taken  assignments  from  the  creditors,  for  behoof  of  the 
Marquis,  and  those  entitled  to  succeed  to  his  executry ;  and  he  will  not  be  allowed 
to  shelter  himself  under  the  form  of  a  deed.  In  whatever  manner  he  may  have 
employed  the  moveable  funds  of  his  ward,  he  must  account  for  their  whole  amount 
to  his  executors,  otherwise  he  would  be  virtually  regulating  his  ward's  succession, 
and  be  at  the  same  time  auctor  in  rem  auam,  although  the  Court  have  already  found 
that  he  can  do  neither,  by  determining  the  question  as  to  the  heritable  bonds  in  favour 
of  the  pursuers.* 

The  Lords,  considering  this  point  to  be  attended  with  difficulty,  "  before  answer, 
ordered  a  hearing  in  presence  on  it." 

When  the  cause  was  again  advised  after  the  hearing,  one  Judge  thought  the  claim 
of  the  pursuers  should  be  sustained.  His  Lordship  observed,  that,  as  the  necessity 
of  appointing  a  tutor  arose  from  the  defect  of  judgment  in  the  ward,  his  powers  should 
reach  no  further  than  necessity  required  ;  and  it  seemed  to  be  neither  necessary  nor 
expedient,  that  any  act  of  management  should  have  the  effect  of  regulating  the  ward's 
succession. 

The  rest  of  the  Court  were  of  an  opposite  opinion.  Intestate  succession  (it  was 
observed)  is  in  general  governed  by  the  state  of  the  property  at  the  defimct's  death. 
This  rule  indeed  admits  of  exceptions,  as  in  the  above  case  of  an  heritable  bond,  or 
adjudication  obtained  by  a  tutor  ;  but,  in  the  present  case,  the  pursuers  seek  to  revive 
and  redintegrate  debts  which  do  not  exist,  in  order  that  they  may  succeed  to  funds 
which  have  been  most  properly  applied  by  the  tutor  to  reheve  the  estate  of  the  pro- 
prietor, without  any  sinister  view  to  his  succession.  There  was  no  equity  between 
the  executors  and  the  heir  which  could  have  this  effect.  In  so  urgent  an  act  of  admini- 
stration, the  tutor  was  bound  to  consult  the  interest  of  the  proprietor  alone,  without 
attending  to  eventual  consequences. 

The  Court  (6th  March  1798)  "  found,  that  the  defender  is  entitled  to  take  credit 
for  the  sums  applied  by  his  father  in  payment  of  certain  heritable  debts  constituted 
by  infeftment  on  the  estate  of  Annandale."    See  Tutor  and  Pupil. 

VII. — After  the  Marquis  had  been  37  years  in  a  state  of  fatuity,  the  defender 
employed  between  £20,000  and  £30,000  of  his  moveable  funds  in  rebuilding  a  mansion- 
house  and  deer-park,  and  in  making  ornamental  plantations.  The  Marquis  had  no 
other  mansion-house  on  his  Scots  estate,  which,  at  his  death,  produced  £8000  a-year. 
He  had  one,  however,  on  his  EngHsh  property,  in  which  he  resided. 

[5603]  The  pursuers  contended.  That  this  expenditure  was  irrational,  vlira  vires  of 
the  tutor,  and  could  not  be  admitted  as  a  charge  in  his  accounts. 

The  defender,  on  the  other  hand,  argued,  That  the  nonage,  or  incapacity  of  a 
proprietor,  ought  not  to  put  a  stop  to  the  improvement  and  embellishment  of  his 

*  All  the  other  branches  of  the  cause  were  decided  17th  May  1797.     See  Appendix. 
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whether  they  be  brought  forward  by  way  of  action  or  exception,  Stair,  10th  Jiif 
1666,  Cranston  v.  Wilkinson,  voce  Personal  and  Transmissible  ;  Forbes,  lUi 
Dec.  1710,  and  17th  Jan.  1711,  Lord  and  Lady  Ormiston  v.  Hamilton,  Ibibeil  5« 
does  it  alter  the  case,  that  the  claim  arises  from  statute. 

The  Lords  found,  "  That  any  claim  which  might  have  been  competent  to  tk 
pursuers  against  the  deceased  John,  Earl  of  Hopeton,  on  account  of  has  not  hs^ 
made  up  judicial  inventories  in  terms  of  the  act  1672,  is  of  the  nature  of  a  penal  actk%  : 
and  does  not  transmit  against  the  defender  James,  now  Earl  of  Hopeton,  as  heir  to  Ui  | 
father."    See  Personal  and  Transmissible. 

IL — When  the  present  Earl   of  Hopeton  was  appointed  curator-dative  to  ^  I 
Marquis,  he  made  up  curatorial  inventories ;    and  in  the  action  for  that  purpossi  | 
he  called  Charles  Hope  Weir,  William  Hope  Weir,  and  Captain  Charles  Nainer,  tt  | 
the  Marquis's  nearest  in  kin  by  the  father's  side.     Lady  Charlotte  Erskine,  and  Lodf 
Christian  Graham,  however,  stood  more  nearly  related  to  him  on  that  side,  than  dtt 
two  last-mentioned  gentlemen.     Neither  of  these  Ladies  were  called ;    and  on  tkil 
account  the  defenders  objected  to  the  formaUty  of  the  inventories,  contending,  tk* 
the  citation  of  two  of  the  nearest  of  kin  on  both  sides  was  indispensable. 

The  Lords  "  found  no  relevant  objection  stated  to  the  form  of  the  prooeedin|5 
in  making  up  inventories  by  the  present  Earl."    See  Tutor  and  Pupil. 

III. — The  defender  and  his  father  lent  a  considerable  part  of  the  rents  of  the  Admb- 
dale  estate  on  heritable  bonds.  They  also  led  adjudications  for  some  small  moveable 
debts  due  to  the  Marquis.  The  defender,  in  his  accounts,  did  not  chaise  himedf 
with  either,  contending,  that  they  fell  to  himself  as  the  Marquis's  heir  at  law. 

The  pursuers,  on  the  other  hand,  maintained,  that  no  step  taken  by  a  tutor  fa 
securing  the  fortune  of  his  ward,  can  have  the  effect  of  altering  the  course  of  his  son 
cession,  particularly  in  a  case  like  the  present,  where  both  tutors  had  been  succes- 
sively the  heirs  at  law  of  their  ward. 

The  arguments  of  the  parties  on  this  point,  were  similar  to  those  stated  in  the 
report,  31st  January  1793,  Ross  v.  the  Trustees  of  Ross,  No.  102,  p.  5545. 

The  Lords  "  found,  That  the  defender  is  not  entitled  to  take  credit  for  the  mooev 
lent  out  upon  heritable  bonds,  or  secured  by  adjudications,  unless  he  will  convey  the 
heritable  bonds  and  adjudications  to  the  pursuers,  as  nearest  of  kin  to  the  deceased 
(Jeorge,  Marquis  of  Annandale,  and  as  having  right  to  his  executry." 

IV. — The  late  Lord  Hopeton  had  purchased,  with  the  Marquis's  rents,  some  smaC 
pieces  of  ground  lying  in  the  heart  of  the  Annandale  estate. 

[5601]  The  pursuers  contended,  That  the  defender  fell  to  account  to  them  for  tie 
price  of  these  lands.  Scarcely  any  argument  was  used  by  the  parties  on  this  point 
probably  from  its  being  thought  to  rest  on  the  same  principles  with  the  last. 

The  Lords  "  found,  the  defender  is  not  entitled  to  take  credit  for  the  price  of 
certain  lands  in  the  county  of  Dumfries,  purchased  by  his  father  out  of  the  cxecutiT 
funds,  unless  he  will  agree  to  convey  these  lands  to  the  pursuers  as  nearest  oi  fcu 
to  the  late  Marquis  of  Annandale,  and  as  having  right  to  his  executry."  See  TrroR 
AND  Pupil. 

V. — During  the  guardianship  of  the  Earls  of  Hopeton,  different  heritors,  of  wbas« 
teinds  the  Marquis  was  titular,  had  purchased  them,  in  virtue  of  decrees  of  safe 
of  the  Court  of  Teinds. 

The  defender  maintained,  that  on  the  principle  of  the  pursuers  themselves,  he  w« 
entitled,  as  the  Marquis's  heir,  to  retain  their  price,  as  the  subject  was  heritable  at 
the  commencement  of  the  curatory,  and  no  subsequent  alteration  on  it  could  afi«t 
the  succession. 

Answered ;  The  subject  in  question  was  rendered  moveable  by  the  operation  of 
a  general  law,  from  which  the  estates  of  pupils  or  fatuous  persons  are  not  exemptea. 
A  change  effected  in  this  manner  on  the  nature  of  the  property,  is  very  different  from 
one  brought  about  by  the  voluntary  act  of  the  tutor,  and  must  have  the  ordiuaij 
effect  in  regulating  the  right  of  succession. 

The  Lords  "  found  the  defender  accountable  to  the  pursuers  for  the  price  of  teiinls 
sold  in  consequence  of  decrees  of  the  Court  of  Teinds."  | 
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VI. — The  late  Earl  of  Hopeton  paid  with  the  rents  of  the  Annaiidale  estate,  up- 
wards of  £36,000  of  heritable  debts,  and  took  discharges  from  the  creditors,  who  had, 
before  payment,  taken  legal  measures  for  enforcing  it. 

The  pursuers  contended,  that  the  defender  was  bound  to  account  to  them  for 
rents  so  employed. 

His  Lordship,  on  the  other  hand, 

Pleaded  ;  The  presumption  of  law  is,  that  a  minor  will  attain  majority,  and  that 
a  fatuous  person  will  recover  the  use  of  his  reason.  It  is  the  duty  of  a  tutor,  there- 
fore, in  the  exercise  of  his  office,  to  consult  his  immediate  interest,  without  attending 
to  the  contingent  benefit,  which  in  the  case  of  his  death  before  either  of  these  events, 
may  arise  to  his  heir  or  executors,  by  following  one  course  of  management  in  prefer- 
ence to  another.  Ex  parte  Bromfield,  1st  vol.  Vessy,  junior,  453  ;  Oxenden  v.  Lord 
Compton,  2d  vol.  Vessy,  junior,  69,  and  fol.  261.  Now,  the  payment  of  the  debts 
affecting  the  estate,  was  not  only  a  proper,  but  a  necessary  act  of  administration  on 
the  part  of  the  tutor,  and  the  course  which  every  wise  man,  in  the  full  administration 
of  his  property,  would  have  followed  ;  and  these  debts  being  absolutely  extinguished, 
by  the  discharges  [5602]  of  the  creditors,  they  cannot  be  revived,  so  as  to  constitute 
a  claim  against  the  heir. 

Answered ;  That  the  application  of  the  rents  to  the  payment  of  the  heritable 
debts,  was  a  proper  act  of  administration,  is  indisputable.  But  the  tutor,  in  place 
of  discharges,  ought  to  have  taken  assignments  from  the  creditors,  for  behoof  of  the 
Marquis,  and  those  entitled  to  succeed  to  his  executry ;  and  he  will  not  be  allowed 
to  shelter  himself  under  the  form  of  a  deed.  In  whatever  manner  he  may  have 
employed  the  moveable  funds  of  his  ward,  he  must  account  for  their  whole  amount 
to  his  executors,  otherwise  he  would  be  virtually  regulating  his  ward's  succession, 
and  be  at  the  same  time  auctor  in  rem  suam^  although  the  Court  have  already  found 
that  he  can  do  neither,  by  determining  the  question  as  to  the  heritable  bonds  in  favour 
of  the  pursuers.* 

The  Lords,  considering  this  point  to  be  attended  with  difficulty,  "  before  answer, 
ordered  a  hearing  in  presence  on  it." 

When  the  cause  was  again  advised  after  the  hearing,  one  Judge  thought  the  claim 
of  the  pursuers  should  be  sustained.  His  Lordship  observed,  that,  as  the  necessity 
of  appomting  a  tutor  arose  from  the  defect  of  judgment  in  the  ward,  his  powers  should 
reach  no  further  than  necessity  required  ;  and  it  seemed  to  be  neither  necessary  nor 
expedient,  that  any  act  of  management  should  have  the  effect  of  regulating  the  ward's 
succession. 

The  rest  of  the  Court  were  of  an  opposite  opinion.  Intestate  succession  (it  was 
observed)  is  in  general  governed  by  the  state  of  the  property  at  the  defimct's  death. 
This  rule  indeed  admits  of  exceptions,  as  in  the  above  case  of  an  heritable  bond,  or 
adjudication  obtained  by  a  tutor  ;  but,  in  the  present  case,  the  pursuers  seek  to  revive 
and  redintegrate  debts  which  do  not  exist,  in  order  that  they  may  succeed  to  funds 
which  have  been  most  properly  applied  by  the  tutor  to  reheve  the  estate  of  the  pro- 
prietor, without  any  sinister  view  to  his  succession.  There  was  no  equity  between 
the  executors  and  the  heir  which  could  have  this  effect.  In  so  urgent  an  act  of  admini- 
stration, the  tutor  was  bound  to  consult  the  interest  of  the  proprietor  alone,  without 
attending  to  eventual  consequences. 

The  Court  (6th  March  1798)  "  found,  that  the  defender  is  entitled  to  take  credit 
for  the  sums  applied  by  his  father  in  payment  of  certain  heritable  debts  constituted 
by  infeftment  on  the  estate  of  Annandale."    See  Tutor  and  Pupil. 

VII. — After  the  Marquis  had  been  37  years  in  a  state  of  fatuity,  the  defender 
employed  between  £20,000  and  £30,000  of  his  moveable  funds  in  rebuilding  a  mansion- 
house  and  deer-park,  and  in  making  ornamental  plantations.  The  Marquis  had  no 
other  mansion-house  on  his  Scots  estate,  which,  at  his  death,  produced  £8000  a-ycar. 
He  had  one,  however,  on  his  Enghsh  property,  in  which  he  resided. 

[5603]  '^^6  pursuers  contended,  That  this  expenditure  was  irrational,  ultra  vires  of 
the  tutor,  and  could  not  be  admitted  as  a  charge  in  his  accounts. 

The  defender,  on  the  other  hand,  argued.  That  the  nonage,  or  incapacity  of  a 
proprietor,  ought  not  to  put  a  stop  to  the  improvement  and  enibelhshment  of  his 

*  All  the  other  branches  of  the  cause  were  decided  17th  May  1797.    See  Appendix. 
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estate ;  that  the  expenditure  was  suitable,  and  such  as  the  Marquis  must  have  approved 
of,  had  he  reconvalesccd. 

The  Court  "  found  the  defender  is  not  entitled  to  take  credit  for  the  mcmer  ex* 
pended  in  buildings  at  Raehills,  or  in  making  and  inclosing  the  ornamental  planU^QBi  | 
immediately  connected  therewith."    See  Tutor  and  Pupil. 

VIII. — The  Earl  took  credit  for  sums  employed  in  supporting  the  Marquis's  politial 
interest  in  the  county  of  Dumfries,  and  also  for  sums  expended  unsuccessfollj  k 
searching  for  lead  on  the  Annandale  estate. 

The  pursuers  objected  to  both  these  articles  ;  the  notion  of  supporting  the  politkil 
interest  of  a  lunatic  was  absurd  ;  and  it  was  contrary  to  the  duty  of  a  tutor  to  embiik 
in  hazardous  speculations. 

Answered ;  1st,  The  preservation  of  the  political  consequence  of  a  great  baair 
is  a  proper  act  of  administration.  2dly,  The  appearances  of  lead  were  promiang  k 
the  opinion  of  persons  of  skill,  which  rendered  it  the  duty  of  the  tutor  to  make  tk 
experiment. 

"  The  Lords  sustained  the  objections  to  the  sums  taken  credit  for  by  the  defendo, 
as  the  expense  of  political  operations  in  the  county  of  Dumfries,  and  of  seaiduDg 
for  mines." 

A  reclaiming  petition  for  Lord  Hopeton  against  the  third  and  fourth  biandiefi 
of  the  judgment,  was  refused  without  answers.  See  Personal  and  Transmissible.— 
Tutor  and  Pupil. 

Lord  Ordinary,  Swinton. — Act.  Solicitor-General  Blair,  Holland,  Tait,  Hope, 
Arch.  Campbell,  Jun. — Alt.  Lord  Advocate  Dundas,  Geo.  Fkrgussos, 
H.  Erskine,  Mat.  Ross. — Clerk,  Home. 

R,D.  Joe.  CW.  No.  66.  p.  150. 


No.  1.        [5605]  Heirs  of  the  Earl  of  Dunbar  Competing.    June  24,  1625. 

A  tack  belongs  to  the  heir  of  line,  although  conquest  by  the  defunct.     See  No.  2.  w/ra. 

The  Lords  f  and  a  tack  disponed  to  the  Earl  of  Dunbar  and  his  heirs-male  sucoeediDf 
to  him,  by  proving  of  brieve,  to  pertain  not  to  the  heir-male  of  conquest,  who  was  Joka 
Home  of  Shegden,  the  elder  brother,  but  to  the  heir-male  descending,  viz.  the  yoeger 
brother,  and  this  notwithstanding  it  was  objected,  that  the  E.  of  Dunbar  had  ok 
general  of  his  own  body,  viz.  his  daughter,  and  that  there  could  not  be  two  hem 
general,  viz.  one  lineal,  and  another  collateral ;  and  also,  notwithstanding  of  the 
word  "  succeeding,"  which  was  contended  should  be  respected  heirs  succeeding  to 
lauds.  FoL  Die.  v.  I,  p.  375.     KersCy  MS.  fol  130. 


No.  2.  Ferguson  v.  Ferguson.    June  23,  1663. 

Found  as  above. 

Umquhil Ferguson  in  Restabig,  having  a  tack  set  to  him  by  the  Loid  Bal- 

merino  for  certain  years,  his  eldest  brother's  son,  as  heir  of  conquest,  and  his  jounget 
brother's  son,  as  hoir  of  line,  competed  for  the  mails  and  duties  of  the  lands. 

The  Lords  found  the  tack  to  belong  to  the  heir  of  line,  albeit  it  was  conquest  bvtb? 
defender.  Fd.  Die.  v.  1,  p.  375.     Stair,  v.  1,  p.  J9.1. 
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No.  3.  Robertson  v.  Lord  Halkerton.    July  7, 1675. 

A  father  granted  bond  to  his  daughter,  obliging  himself  to  infeft  her  in  an  annual- 
rent  out  of  certain  lands.  The  bond  contained  a  power  to  her  to  call  for  the 
principal  sum  upon  requisition.  Found,  that  the  bond  being  principally  con- 
ceived as  an  annualrent-right,  though  having  a  clause  of  requisition,  fell  to  the 
heir  of  conquest. 

The  Laird  of  Halkerton  having  granted  a  bond  to  his  daughter,  '"  obligeth  him 
and  his  heirs  to  infeft  her  in  an  annualrent  of  100  merks  out  of  certain  lands  expressed," 
and  containing  thereafter  a  clause  of  requisition  and  reversion ;  she  having  died 
without  children,  Sir  Patrick  Falconer,  her  immediate  younger  brother,  having  entered 
heir-general  to  her,  assigns  the  bond  to  Ro-[5606]-bert  Robertson  for  necessaries 
furnished  by  him  to  Sir  Patrick,  and  now  pursues  the  Lord  Halkerton,  debtor  in  the 
sum,  for  payment  of  the  1000  merks,  on  which  it  was  redeemable,  and  that  by  virtue 
of  the  clause  of  requisition.  The  defender  alleged  absolvitor,  because  the  right  of  this 
bond  did  belong  to  Sir  Patrick,  the  pursuer's  cedent,  as  heir-general  or  of  line  to  his 
sister,  because  it  being  conquest,  it  did  not  descend  to  Sir  Patrick,  her  younger 
brother,  but  did  ascend  to  Sir  John  her  elder  brother,  and  his  heirs. — To  the  first 
the  pursuer  answered,  Imo,  That  this  is  jus  terUi  to  the  defender  ;  2do,  The  right  of 
this  bond  must  fall  to  the  heir  of  line,  not  to  the  heir  of  conquest,  because  de  jure 
communis  the  younger  brother  is  heir  of  line  and  heir-general,  and  to  him  doth  belong 
universum  jus,  and  he  is  liable  for  the  whole  debt ;  and  albeit  there  be  a  special  statute 
of  Eong  Robert's,*  "  declaring  lands  and  tenements  acquired  by  a  mid-brother  to 
ascend  to  his  immediate  elder  brother,  who  thereby  is  denominated  to  have  an  heir  of 
conquest " ;  yet  that  being  against  the  common  law,  is  not  to  be  extended,  and  there- 
fore can  only  take  place  in  the  case  of  lands  and  tenements  where  there  is  a  complete 
real  right ;  but  if  the  right  be  incomplete,  it  gives  no  right  to  the  land,  and  is  but  a  per- 
sonal right,  and  at  best  jtu  ad  rem,  not  in  re,  and  therefore  the  statute  ought  not  to  be 
extended  thereunto  ;  according  to  which  Skeen,  explaining  conquest,  and  what  befalls 
the  general  heir,  doth  only  except  "  lands  and  tenements,"  but  "  declares  reversions 
to  belong  to  the  heir-general "  ;  and  Craig  expresseth  himself  in  the  same  way. — It 
was  rephed  for  the  defender,  We  are  not  now  to  debate  what  were  fit  to  befall  to 
the  heir  of  conquest,  there  being  great  reasons  that  even  lands  and  tenements  should 
rather  have  descended  to  the  heir  of  line,  who  hath  the  whole  burden ;  but  seeing 
that  statute  is  made,  it  is  to  be  considered  what  is  the  import  thereof,  and  what  by 
consequence  and  analogy  is  suitable  thereto,  and  to  the  decisions  of  the  Lord  hereto- 
fore ;  by  which  it  is  evident  that  in  the  time  of  that  statute,  sasine  was  not  requisite, 
but  the  disposition  or  charter,  with  possession,  was  sufiicient ;  and  therefore  the  super- 
veniency  of  a  statute  requiring  sasine  cannot  alter  the  case,  seeing  the  disposition  of 
this  annualrent  hath  attained  possession  by  frequent  payment  thereof.  2do,  It  were 
most  incongruous  and  inconsistent  that  an  absolute  disposition  of  lands  acquired 
by  a  middle  brother  or  sister,  having  a  clear  destination  for  infeftment,  should  not 
befaU  to  the  heir  of  conquest ;  as  if  the  infeftment  had  been  obtained  for  the  chief 
ground  of  the  succession  of  heirs,  being  the  will  and  destination  of  the  fiar,  it  is  always 
esteemed  to  have  the  same  effect  as  if  it  were  complete  ;  and  upon  that  ground  oblige- 
ments  for  borrowed  money  were  ever  esteemed  heritable,  if  there  were  but  an  oblige- 
ment  to  pay  annualrent,  till  the  year  1641,  and  are  yet  heritable,  if  they  have  but  a 
general  clause  of  infeftment  for  annualrent ;  and  therefore  the  right  of  conquest  lands 
by  disposition,  though  it  be  incomplete,  must  ascend  to  the  heir  of  conquest,  which 
must  also  necessarily  hold  in  annualrents  acquired,  and  likewise  in  apprisings  ;  where- 
unto  Sir  Thomas  Hope  gives  his  opinion  ;  and  though  the  case  of  reversions  be  much 
more  doubtful,  being  but  personal  [5607]  obligements  de  retro  vendendo,  yet  seeing  by 
statute  they  are  made  real  rights  to  affect  the  ground  against  singular  successors  when 
registrated,  the  Lords  have  found  reversions  acquired  by  mid-brothers  to  ascend  to 
the  elder  brother  ;  as  it  is  observed  in  the  case  of  Pitcairns,  where  there  being  three 
brothers,  Henry,  Robert,  and  Mr.  John,  Mr.  John  the  younger  brother  gave  a  right  of 
reversion  of  certain  lands  to  Robert  the  mid-brother,  who  dying  without  issue,  in  a 

*  Stat.  Robert  3d,  cap.  3. 
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competition  betwixt  Henry  his  eldest  brother,  and  Mr.  John  his  youngest  brother,  bidl 
claiming  the  reversion  to  be  delivered  to  them  as  having  best  right,  the  Lords  kirf 
that  the  reversion  did  belong  to  Henry,  Robert's  elder  brother,  and  not  to  Mr.  Jfh 
his  younger  brother,  albeit  he  was  most  favourable,  as  having  granted  the  reToait 
himself,  neither  had  Robert  the  mid-brother  acquir^  the  lan£  before  the  wadttt*^ 
It  was  duphed  for  the  pursuer,  That  whatever  might  be  pretended  in  dispoeitHV 
of  lands  or  annualrents,  though  not  complete,  yet  it  can  have  no  consequence  at  to 
bonds  of  borrowed  money,  wherein  parties  for  their  further  security  adject  ckoRf  il 
infeftment  in  an  annualrent  generally  or  particularly,  yet  do  seldom  make  use  theicd; 
and  it  cannot  be  thought  that  thereby  they  intended  to  make  their  sums  ascend  to  ■ 
elder  brother  in  prejudice  of  the  younger  brother,  who  is  heir-general,  and  most  bea 
the  debt  and  the  burdens  of  succession  as  tutors,  &c. 

The  Lords  found.  That  this  bond  in  question  having  principally  disponed  a 
annualrent,  albeit  there  was  subjoined  a  clause  of  requisition  and  reversion,  tbt 
it  did  belong  to  the  heir  of  conquest,  and  that  the  pursuer,  as  having  assignatioD  bxm 
the  heir  of  hue,  had  no  right  thereto.  Fd.  Die,  v.  I,  p.  375.    Stair,  v.  2,  p.  338. 


No.  7.  [5609]  Begbie  v.  Begbie.    January  23, 1706. 

Bonds  secluding  executors  descend  not  to  heirs  of  conquest,  but  to  heiis  of  line. 

Mr.  Alexander  Wedderburn  having  granted  a  bond  of  1000  merks  to  the  deceased 
John  Begbie,  and  his  heirs  (secluding  executors)  there  falls  in  a  competitioQ  betwiil 
the  creditors  of  the  immediate  elder  brother,  who  claims  the  sum  as  heir  of  conqoefC 
and  the  younger  brother,  who  alleges  the  same  falls  [5610]  to  him  as  heir  of  line ;  and 
for  whom  it  was  alleged.  That  the  heir  of  conqjuest  has  only  right  to  lands  and  taat 
ments  ;  the  privilege  of  the  heir  of  conquest  being  derived  from  the  feudal  law,  which 
is  clearly  expressed  in  the  book  of  Quoniam  AUachiamenta,  or  Baron  Laws,  cap.  ^ 
and  cap.  97  ;  and  therefore  heirs  of  line  have  right  to  heirship  moveables,  aod  to 
tacks  and  pensions,  though  these  be  conquest. 

It  was  answered ;  That  whatever  be  indulged  to  heirs  of  hue  as  to  moveaUei, 
which  are  perishable  goods,  or  to  tacks  and  pensions,  which  are  hardly  to  be  reckoned 
heritage,  that  is  not  to  be  extended  to  heritable  bonds  ;  and  there  is  no  difference  be- 
twixt a  bond  secluding  executors  and  a  bond  containing  a  clause  for  infeftmg  tb 
creditor  :  And  the  citations  adduced  do  not  clear  the  point ;  for  nothing  is  tkert 
expressed  concerning  such  heritable  obligations,  but  only  that  lands  ascend. 

*'  The  Lords  preferred  the  heir  of  line." 

Fol.  Die,  V.  1,  p.  375.     Dalrympfe.  No.  73,  p.  W. 


No.  8.        [5612]  Margaret  Greenock  v.  John  Greenock.     December  16, 1736. 
Teinds  fall  to  the  heir  of  line,  and  not  to  the  heir  of  conquest. 

The  point  controverted  betwixt  these  parties,  was,  Whether  teinds  ascend  to  the 
heir  of  conquest,  or  go  along  with  the  land  to  the  heir  of  line  ? 

Pleaded  for  the  latter ;  That  he  succeeds  to  every  thing  which  is  not  spedafly 
appropriated  to  the  heir  of  concjuest,  whose  right  depends  allenarly  upon  the  S8th 
chap.  Quoniam  Attaek,  by  which  it  is  provided,  "  That,  if  there  be  three  Drethren,  and 
the  mid-brother  deceasing  without  heirs  of  his  body,  his  eldest  brother,  first  begptteii, 
shall  succeed  to  his  land  and  tenement,  and  not  the  after  bom  or  younger  brother. 
And  which  is  ratified  by  the  statute,  Robert  III.  c.  3.  Now,  as  the  old  law  mcntiartf 
only  lands  and  tenement*,  nothing  but  what  were  considered  as  rights  dl  lands  at  th»t 

*  See  Succession. 
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period  can  belong  to  the  heir  of  conquest ;  teinds,  therefore,  which  are  solely  a  burden 
upon  the  fruits,  do  not  fall  under  these  statutes  ;  more  especially  as  they  were  not 
in  privato  jxUrimonio  at  the  time,  being  then  the  pecuhar  patrimony  of  churchmen, 
not  transmissible  by  succession  or  conveyance ;  and  that  nothing  befalls  the  heir  of 
conquest,  [5613]  ^^^  what  can  be  brought  under  the  description  of  these  ancient  laws, 
is  founded  upon  the  practice  of  the  Court ;  seeing  it  is  from  this  principle  it  has  been 
found,  That  tacks,  pensions,  and  bonds  excluding  executors,  fall  to  the  heir  of  line. 

Besides  the  general  point,  it  was  urged ;  That  the  particular  circumstances  of  the 
case  behoved  to  determine  the  question  the  same  way,  in  so  far  as  the  proprietor  of 
the  land,  the  same  day  that  he  took  a  precept  of  dare  constat  from  the  superior,  where- 
by he  and  his  heirs  are  obliged  to  appear  at  the  superior's  courts,  and  are  subjected  to 
be  judged  there,  for  any  bloodwits  which  may  happen  amongst  their  tenants,  did 
hkewise  obtain  a  disposition  to  the  teinds  from  the  superior,  who  was  also  titular  ; 
by  which  the  proprietor,  his  heirs,  tenants  and  cottars,  are  bound  to  answer  to  courts, 
and  perform  other  services,  as  at  length  is  specified  in  the  precept  of  dare  c<mstaty  or 
other  rights  and  securities  of  the  land ;  whereby  it  is  plain  the  heirs  in  the  disposition 
were  intended  to  be  the  same  as  the  heirs  in  the  precept ;  because,  if  the  parties  had  it 
in  their  eye,  that  the  teinds  were  to  devolve  to  another  heir  than  he  that  was  to 
succeed  in  the  lands,  it  was  very  irregular,  instead  of  mentioning  the  particular  duties 
and  services  to  be  paid  and  performed 'for  the  teinds,  to  make  a  general  reference  to 
the  rights  that  were  to  go  into  other  hands,  and  which  could  not  at  all  times  be  readily 
brought  out  to  ascertain  the  services  demanded  from  the  vassals  of  the  teinds. 
Besides,  the  proprietor  and  his  heirs,  with  their  tenants  and  cottars,  being  bound 
to  answer  to  courts,  shews  plainly,  that  the  heirs  therein  mentioned  can  be  none 
other  than  the  heir  of  line  to  whom  the  lands  were  to  descend  ;  seeing  he  could  only 
have  tenants  and  cottars  Uable  to  prestations. 

Pleaded  for  the  Heir  of  Conquest ;  The  distinction  betwixt  heritage  and  conquest 
is  of  equal  standing  with  the  feudal  law  amongst  us ;  for,  whether  we  had  that  law 
immediately  from  the  Normans  or  from  England,  where  it  was  introduced  by  them, 
it  is  highly  presumable  that  this  noted  distinction  came  along  with  that  law  ;  seeing 
at  this  day  it  obtains  in  both  countries ;  and,  though  it  is  mentioned  in  our  old 
statutes,  this  does  not  prove  that  the  same  was  not  the  common  law  ab  arUe,  The 
law  of  deathbed,  which  is  acknowledged  to  have  arisen  from  custom,  occurs  likewise 
in  the  book  of  Majesty ;  and  therefore  the  determination  of  succession  in  conquest 
cannot  be  looked  upon  as  an  exception  from  a  general  rule  of  succession  in  heritage 
to  the  heir  of  line ;  but  both  of  them  ought  to  be  deemed  difierent  rules  of  succession 
coeval  among  us  with  the  feudal  law. 

It  is  true,  that  our  ancient  statutes  only  mention  lands  and  tenements,  conquest 
and  acquired ;  but  these  words  are  sufficient  to  comprehend  every  heritable  right : 
The  law  of  deathbed  says,  Nemo  potest  alienare  terras  siias ;  but  yet,  de  praxi,  every 
heritable  right  falls  under  the  prohibition ;  and  therefore  there  can  be  no  doubt,  that, 
where  lands  and  tenements  are  mentioned,  teinds  are  comprehended,  which,  both 
by  our  law  and  stile,  pass  under  the  denomi-[5614]-nation  of  separata  tenementa,  the 
rights  thereof  being  estabhshed  and  carried  down  in  the  same  manner  as  lands  by 
charter  and  sasine.  Indeed,  before  the  Reformation,  they  were  not  in  commercio, 
and  so  could  not  be  deemed  to  fall  under  the  statute ;  but  thereafter,  when  they 
became  commercial,  of  course  they  behoved  to  be  comprehended  under  the  old  law. 

As  to  the  specialty  arising  from  the  particular  circumstances  of  the  case,  it  was 
answered ;  The  succession  settled  by  law  is  not  to  be  varied  and  overruled  by  so 
slight  presumptions  of  the  intention  of  the  purchaser,  where  with  certainty  it  cannot 
be  afi&rmed  what  his  intentions  were,  touching  his  succession,  failing  issue  of  his  own 
body.  By  neglecting  to  make  any  substitution  to  these,  it  is  presumable,  he  left  the 
succession  to  be  governed  by  the  rules  of  law  ;  and  it  is  of  no  import  that  the  "  heirs 
whatsoever,"  mentioned  in  the  right  of  the  teinds,  were  to  answer  to  courts,  &c., 
seeing  these  could  be  performed  by  the  heir  of  conquest,  if  he  succeeded  to  the  teinds, 
as  well  as  by  the  successor  in  the  lands ;  and,  if  both  could  perform  the  services 
according  to  the  tenor  of  their  several  rights,  no  necessary  consequence  can  be  drawn 
from  the  reference  in  the  disposition  to  the  precept ;  that  tending  to  no  other  purpose 
than  to  ascertain  the  services  by  the  heir  and  successors  in  the  right  to  the  teinds. 

Replied  for  the  Heir  of  Line ;  It  is  not  to  the  purpose  that  teinds  are  called 
tenementa  or  feuda,  since  these  are  none  of  the  tenementa  denoted  in  the  statute. 
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Were  it  necessary,  it  could  easily  be  shewn  that  teinds  are  in  no  legal  sense  tenemaO^; 
as  a  disposition  of  lands,  or  of  lands  and  tenements,  was  never  supposed  to  compreheni 
teinds  ;  and,  if  they  do  not  fall  under  a  general  description  of  lands  and  tenements  at 
this  day,  How  is  it  possible  to  maintain  it  could  be  otherwise,  when  they  were  the 
pecuUar  property  of  churchmen  ? 

As  to  the  argument  drawn  from  the  extension  of  the  law  of  deathbed,  it  does  net 
apply,  because  ^t  law  is  extremely  useful  to  the  nation  ;  therefore,  when  the  subject! 
of  succeasipn  came  to  multiply,  the  Court  justly  extended  the  same ;  but  there  ii&» 
advantage  by  extending  the  succession  of  an  heir  of  conquest.  Besides,  if  the  azgi- 
ment  proves  anything,  it  proves  too  much ;  for,  according  to  that  reasoning,  tacJa 
or  bonds  (secluding  executors)  which  have  been  adjudged  to  the  heir  of  line,  ought  to 
go  to  the  heir  of  conquest ;  since  the  law  of  deathbed  militates  against  conveyanctt 
of  these  in  ledo. 

The  Lords  found  that  the  succession  to  the  teinds  devolved  upon  the  heir  of  line, 
and  not  the  heir  of  conquest.  C  Home,  No.  44,  p.  7i 


No.  10.    [5615]  Duke  of  Hamilton  r.  Earl  of  Selkirk  and  Ruglen.     Januarr  8, 

1740. 

In  the  competition  betwixt  the  Duke  of  Hamilton,  heir  of  conquest  of  the  dewast 
Earl  of  Selkirk,  and  the  Earl  of  Ruglen  heir  of  line  ;  the  Lords  determined  the  foUowiui 
points,  Imo,  That  the  heir  of  conquest  succeeds  to  dispositions  and  adjudicadopi 
of  land  purchased  and  acquired  by  the  defunct,  and  which  were  descendible  to  hislttiB 
and  assignees,  although  he  was  never  thereupon  in  f eft.  2do,  That  the  heir  of  oonqiK^ 
has  right  to  all  heritable  bonds  acquired  by  the  defunct  whereupon  he  stood  infiJfc  «t 
the  time  of  his  decease,  and  were  descendible  to  his  heirs  and  assignees  whatsoerer. 
3tio,  That  the  heir  of  conquest  has  right  to  heritable  bonds  conveyed  to  the  defunct, 
though  he  was  never  infeft  upon  the  conveyances.  4to,  That  the  right  of  succesaioi 
to  bonds  secluding  executors,  and  containing  no  obUgement  to  infeft  in  laads. 
descends  to  the  heir  of  line.  5to,  With  regard  to  subjects  where  the  annualrents  of 
heritable  bonds  were  accumulated  with  the  principal  sums  in  personal  bonds  of 
corroboration,  making  the  whole  payable  to  the  creditor's  heirs  secluding  executois, 
found  that  the  bonds  of  corroboration  do  not  alter  the  right  of  succession  as  to  tkf 
principal  sums  contained  in  the  original  bonds  which  devolved  to  the  heir  of  conqueBt : 
but,  that  all  the  further  sums  accumulated  in  the  bonds  of  corroboration  descend  to 
the  heir  of  line.  6to,  Several  heritable  subjects  being  purchased  by  the  Earl's  does 
for  his  behoof,  but  taken  in  their  own  name,  and  the  trust  being  acknowledged  bj 
them,  found  that  the  right  to  the  lands  and  heritable  bonds  being  in  the  persoD  of 
Mr.  Bogle  and  Mr.  Hamilton,  in  trust  for  the  use  and  behoof  of  the  Earl  of  Selkirk, 
the  succession  devolves  to  the  heir  of  conquest.  Fd,  Die,  v.  1,  p.  376. 


No.  4.     [5620]  The  Laird  of  Philorth  v.  The  Heritors  of  the  Parish  of  Rathis, 
or  Lord  Eraser.    June  28,  1666. 

An  action  having  been  raised  for  having  it  declared  that  part  of  a  churchyarf 
was  the  property  ©f  the  pursuer,  it  was  found,  that  the  pursuer  had  homologate 
the  right  of  the  heritors,  by  burying  the  dead  of  his  own  family  in  the  gcom 
disputed. 

In  a  declarator  of  property  pursued  by  the  Laird  of  Philorth  v,  the  Heritors  of 
the  Parish  of  Rathan,  to  hear  and  see  it  declared,  that  the  kirkyard  dyke  and  sdfc 
of  Rathan  erected  therein,  may  be  cast  down  upon  the  ground,  because  the  fowsiw 
kirkyard  was  enlarged  18  feet  outward  upon  the  ground  of  the  lands  of  Batliin. 
whereof  he  had  right,  and  was  in  possession  by  all  deeds  of  party,  and  which  djif 
was  built  without  his  knowledge  and  consent  in  anno  1636  ;  and  thereaneut,  and  of 
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le  stile  made  therein,  he  entered  action  of  declarator  and  demolition  in  the  year 
537,  nv^hich  is  of  new  again  wakened. — To  which  it  was  answered,  That  the  place 
'as  now  locus  rdigiosus,  and  became  sepulchrum,  2do,  That  the  same  hath  not 
een  quarrelled  by  the  space  of  30  years ;  and  that  this  being  a  kirkyaid,  must  have 
lie  privilege  of  decennalis  et  triennalis  fossessioy  whereby  the  right  is  prescribed  in 
wvarem  ecdeasicB,  3tio,  That  Fhilorth  had  homologated  the  destination  of  the 
round,  in  so  for  as  he  had  built  a  part  of  the  dyke  himself,  and  others  at  his  direction  ; 
nd  that  he  caused  inter  his  tenants  there,  and  had  been  present  thereat ;  and  last 
f  all,  craved  a  cognition. — The  Lords  sustained  the  declarator,  and  refused,  in  the 
ist  place,  to  grant  a  cognition,  the  same  being  once  competent,  where  both  parties 
oretend  to  the  property,  which  was  not  in  this  case ;  ana  found,  that  the  right  of 
he  Idrkyard  could  not  prescribe  by  10  or  13  years*  possession ;  and  found,  That 
^hilorth  had  homologated  the  designation,  in  so  [5621]  far  as  he  caused  or  consented  to 
he  burying  of  his  own  dead,  and  had  consented  and  given  warrant  for  the  burying  of 
ds  tenants ;  and  repelled  the  homologation  fotinded  upon  the  bigging  of  the  dike, 
mt  in  so  far  as  he  had  built,  and  no  more,  or  given  warrant  therefor ;  and  without 
>re}udiee  to  him  to  quarrel  the  putting  up  of  arms  on  the  kirk  style. 

Fd.  Die.  V.  1,  p.  377.    Newbyth,  MS.  p.  66. 


No.  35.  [5652]  Davidson  v.  Davidson  and  Weir.    July  13, 1714. 

An  eldest  son  subscribed  witness  to  his  sister's  contract  of  marriage,  in  which  she 
assigned  to  her  husband  a  bond  of  provision  granted  by  her  father,  and  execution 
was  appointed  to  pass  at  the  brother's  instance  for  implement  of  clauses  in  the 
contract  made  in  her  favour.  Found  that  he  had  thereby  so  far  homologated 
the  bond  of  provision  as  to  prevent  him  from  reducing  it  ex  cajnte  kcti. 

The  deceased  Oeorge  Davidson,  brewer  in  Leith,  having  granted  an  heritable 
bond  to  his  three  younger  children  for  9000  merks,  George  Davidson,  the  eldest  son 
and  heir,  raised  reduction  of  this  bond  ex  capite  lecti  against  his  sister  Elizabeth  and 
her  husband,  whose  share  thereof  was  3000  merks. 

Answered  for  the  defenders ;  That  the  pursuers  had  homologated  the  bond,  in 
so  far  as  he  is  a  subscribing  witness  to  his  sister's  contract  of  marriage  with  John 
Weir,  wherein  the  said  bond  is  specially  assigned  nomine  dotis,  and  the  person  at 
whose  instance  execution  is  provided  to  pass  for  implement  of  the  clauses  in  that 
contract. 

Replied  for  the  pursuer ;  Imo,  Homologation  ought  not  to  be  sustained  where 
it  is  ascribable  to  another  cause,  particukrly  Ist  February  1676,  Veitch  conira 
[5653]  Fallftt,  No.  28,  p.  5646,  it  was  found  that  subscribing  witness  to  a  writ  did  not 
infer  a  consent  to  the  contents  thereof,  and  muLto  minus  can  it  imply  a  consent  to  the 
validity  of  the  right  conveyed  or  assigned ;  especially  where  the  writ  assigned  may 
be  vahd  as  to  one  effect  and  not  as  to  another,  as  in  the  present  case,  the  bond  assigned, 
though  ineffectual  as  to  the  heritage,  is  effectual  as  to  the  moveables.  For,  though 
the  bond  be  heritably  conceived,  yet  when  it  is  reduced  upon  the  head  of  deathbed, 
it  is  no  more  heritable ;  but  still  the  creditor,  by  virtue  of  the  personal  obligement, 
can  affect  the  moveables  ;  so  that  the  pursuer's  subscribing  the  contract  may  import 
his  consent  to  the  standing  thereof,  and  its  being  a  probative  evident,  but  that  can 
never  be  drawn  to  imply  a  ratification  of  all  the  deeds  conveyed,  and  a  consent  to 
their  being  effectual  farther  than  by  law  and  their  own  nature  they  would  otherwise 
have  been ;  especially  considering,  that  he  never  saw  the  bond  before  his  signing 
the  contract  nor  for  some  time  after,  nor  yet  did  he  know  how  it  was  conceived ;  and 
he  as  little  knew  what  was  assigned  by  his  sister  in  the  contract,  never  having  read 
or  heard  it  read  at  any  time  before  signing  witness  thereto.  2do,  As  to  the  other 
circumstance  of  the  execution's  being  appointed  in  the  contract  to  pass  at  the  heir's 
instance,  that  was  only  done  maris  causa^  without  any  particular  consent  or  order, 
for  his  sister's  security.  And  still  there  would  have  been  such  a  clause  of  execution 
for  implement  of  the  provisions  to  the  wife,  suppose  no  tocher  had  been  stipulat-ed. 
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Duplied  for  the  defenders  ;    Imo,  There  is  a  very  great  difference  betwixt  u  k* 
different  person's  being  called  to  supply  the  form  of  law,  and  a  brother-geiiiuii^  | 
subscribing'witness  to  his  sister's  contract  of  marriage,  who  had  none  other  to  patiojui  I 
her,  and  at  whose  instance  execution  is  expressly  provided,  which  cannot  be  pienunl ' 
to  have  been  adjected  without  his  knowledge ;  so  that  really  this  case  is  in  very  difieral 
circumstances  from  that  of  Veitch  and  Kerr  contra  Pallat,  or  the  inferring  homokipf 
tion  from  the  subscription  of  a  witness  adhibited  only  pro  forma.     Had  the  bnk 
stipulated  in  general  to  pay  a  certain  sum  to  her  husband  in  name  of  portion,  tk 
pursuer  might  have  been  witness  to  the  contract,  and  yet  no  homologation  of  tbe 
portion ;   but  where  there  is  a  special  bond  assigned,  wherein  the  pursuer  is  debtn 
as  heir  to  the  granter,  and  upon  the  view  of  the  assignment,  the  husband  tied  to  tenM^ 
and  where  the  pursuer  is  to  be  the  executor  against  the  husband,  is  it  imagisftble 
that  he  has  not  approved  of  the  cause,  without  which  that  contract  and  execsliai 
could  not  subsist  ?     For  there  might  be  a  defence  competent  upon  causa  data  iim 
secuta. 

The  Lords  found  the  pursuer's  subscribing  the  contract  as  witness,  and  that 
execution  is  therein  provided  to  pass  at  his  instance,  with  his  knowledge  of  the  assigoa- 
tion  made  by  his  sister,  sufficient  to  infer  homologation. 

Fol.  Die.  V.  1,  p.  379.     Forbes,  MS.  p.  83. 


No.  37.  [5654]    Benjamin  Allan  v,  Hamilton  of  Little  Eamock.    July  20, 1715. 

The  procurator  for  a  minor  granted  a  discharge  to  which  the  minor  himself  subenibed 
as  witness.     Found  that  the  minor  did  not  thereby  consent  to  the  discharge* 

Benjamin  Allan  having  right  by  progress  to  500  merks,  as  a  part  of  1000  merb 
contained  in  a  bond  granted  by  the  deceased  Little  Eamock  to  Alexander  Orr,  and 
his  tutors  and  curators,  in  his  name  and  for  his  behoof,  pursues  the  present  littfc 
Eamock  upon  the  passive  titles ;  who  at  calhng  produced  a  discharge  granted  by 
James  Henderson,  stepfather  to  Orr,  granting  the  receipt  of  500  merks,  with  £20  u 
a  year's  annualrent  in  part  payment  of  a  greater  sum  borrowed  by  Little  Eamock 
from  him,  conform  to  the  bond,  and  discharges  him  pro  tanto,  to  which  dischaipOir 
is  a  subscribing  witness.  And  this  [5655]  discharge  the  defender  alleged  did  cut 
off  the  said  bond  (the  other  half  thereof  having  been  paid  to  WiUiam  Douglas,  vintner, 
who  had  right  thereto  by  progress).     And  that 

Because,  Imo,  The  bond  bearing  the  money  to  have  been  received  from  the  rekt 
(Orr's  mother)  and  her  second  husband  Henderson,  in  name  of  her  son,  and  being 
payable  to  him,  his  heirs,  Ac,  and  his  tutors  and  curators  in  his  name ;  the  payment 
was  lawfully  made  to  Henderson  as  tutor  or  pro-tutor  to  him,  because  bonafde^j- 
ment  is  still  by  law  sustained  to  dissolve  an  obligation,  and  here  was  fides  viernm^ 
for  the  money  was  borrowed  from  Orr's  mother  and  her  husband,  for  her  son's  behoof 
while  he  was  minor,  and  while  she  and  her  husband  acted  for  him  as  curators ;  3do, 
Because  Orr  by  signing  witness  to  the  discharge  did  homologate  the  same ;  for  oeitiinly, 
where  a  witness  is  principally  concerned  in  the  subject  matter  of  a  writ,  his  knoirW|e 
of  its  contents  is  presumed  ;  as  was  found  in  June  1663,  Stewart  conira  Stewart,  Ko. 
51,  p.  5674,  where  the  Lords  found,  "  That  an  apparent  heir's  witnessing  to  a  writ  ou 
deathbed,  was  equivalent  to  a  consent,  in  regard  he  was  in  law  presumed  to  bw 
known,  or  ought  to  have  known  the  nature  of  the  right,  because  of  his  obvious  concern 
in  the  subject  matter ;  which  the  Lords  found  made  a  great  difference  betwixt  hm 
subscribing  as  witness,  and  a  stranger  not  interested."  As  also  in  anno  1710,  in  tk 
case  betwixt  Home  of  Whitefield  and  the  Laird  of  Castlestewart,*  the  Lords  fonwl 
**  That  the  Viscount  of  Kenmure's  subscription  as  witness  to  Castlestewait's  fitt*l 
accompt  with  his  father,  did  so  homologate  the  said  accompt,  that  the  Viscount  cooH 
not  afterwards  impugn  the  same,  but  that  it  stood  probative  against  him,  becia» 
of  his  subscribing  witness  thereto,  and  obvious  concern  in  the  subject  matter. 

*  Examine  General  List  of  Names. 
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Replied  for  the  pursuer ;  Imo,  That  by  comparing  the  conception  of  the  bond 
itself  with  the  discharge,  it  clearly  appears  that  they  do  not  meet ;  because  James 
Henderson  is  neither  the  person  to  whom  the  bond  is  made  payable,  neither  is  he 
tutor  or  curator  to  Orr ;  and  though  he  were,  yet  the  minor  must  discharge,  and 
the  curator  only  consents.  2do,  Nor  will  the  signing  witness  help  the  matter,  since 
witnesses  may  sign  papers  without  knowing  the  contents,  nor  are  they  guilty  of  any 
fault  in  so  doing.  And  that  consent  is  not  inferred  by  one's  signing  witness  to  a  writ, 
is  evident  by  the  decisions,  Veitch  covdra  Ker  and  Pallat,  No.  28,  p.  5646  ;  Gordon 
contra  Menzies,  No.  26,  p.  5646. 

The  Lords  repelled  the  defences,  unless  the  defender  would  allege,  that  the  money 
was  apphed  to  the  minor's  behoof. 

Act.  Ja.  Hamilton  Olivestop. — Alt.  Sir  James  Nasmith. — Clerk,  Gibson. 

Fd.  Die,  V.  1,  p.  378.     Bruce,  v.  1,  No.  122,  p.  158. 

No.  39.    [5657]  Christian  Johnston,  Relict  of  William  Berry,  junior,  Merchant  in 
Glasgow  V.  William  Berry,  elder.  Merchant  there.    July  7,  1725. 

Found,  that  a  father's  subscription  to  his  son's  contract  of  marriage,  implied  his  know- 
ledge of  the  contents,  and  of  consequence  his  consent  to  a  provision  in  favour  of 
the  wife,  of  a  certain  subject  belonging  to  himself,  and  which  the  son  could  not 
grant  without  his  concurrence. 

A  father  having  disponed  to  his  son  the  fee  of  a  tenement  of  land,  reserving  his 
own  liferent,  the  son  afterwards,  in  his  contract  of  marriage,  did  provide  his  wife  to 
an  yearljr  annuity  out  of  the  subject  disponed ;  and  to  this  contract  the  father  was 
a  subscnbing  witness  :  Upon  the  son's  death,  his  widow  insisted  in  an  action  of  mails 
and  duties,  for  payment  of  the  provision  in  the  contract,  in  which  she  was  opposed 
by  the  father,  who  alleged,  that,  during  his  lifetime,  the  provision  could  not  take 
place,  because  of  the  reserved  liferent  in  his  disposition  to  his  son. 

It  was  answered  for  the  pursuer,  That  the  father  having  subscribed  his  son's  con- 
tract of  marriage  as  a  witness,  he  thereby  past  from  his  own  right  of  liferent,  as  having 
tacitly  consented. 

Replied  for  the  father.  That  his  signing  witness  to  the  contract  was  no  more  than 
witnessing  the  subscription  of  parties,  but  did  not  import  his  knowledge  of  the  con- 
tents of  the  writ,  far  less  his  consent  to  them. 

Duplied  for  the  pursuer,  That  though  this  might  obtain  in  the  case  of  a  stranger's 
subscribing  witness,  yet,  in  the  present  case,  the  defender  could  not  be  supposed 
ignorant  of  the  contents  of  so  solemn  a  contract  entered  into  by  so  near  a  relation. 

The  Lords  found  the  father's  knowledge  of  the  clauses  of  the  contract  presumed, 
therefore  found  his  subscribing  as  witness  to  the  said  contract  did  import  his  consent. 

N.B.  There  was  a  decision,  Stewart  contra  Stewart,  25th  June  1663,  No.  51,  p. 
5674,  cited  for  the  pursuer ;  and  one  for  the  defender,  Ist  February  1676,  Veitch  contra 
Ker,  No.  28,  p.  5646. 

Reporter,  Lord  Grange. — Act.  Arch.  Murray. — Alt.  Jo.  Crawford. — Clerk. 

Justice. 

FoL  Die,  v.  1,  p.  379.     Edgar,  p.  185. 


No.  40.  Telfer  t'.  Hamilton  of  Grange.    January  21, 1735. 

A  submission  entered  into  by  a  wife,  with  regard  to  her  heritage,  nail  upon  the  act 
1681,  there  being  but  one  witness  to  her  subscription,  was  found  homologated  by  her 
husband's  appearing  and  pleading  in  her  behalf  before  the  arbiters  ;  for  the  husband 
being  administrator  for  his  wife,  his  consent  implies  her  consent.     See  Appendix. 

Fol.  Die.  V.  1,  p.  383. 
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No.  47.     [5669]  William  Steel  v.  Thomas  and  David  Steels.    January  13, 1774. 

Where  there  is  one  deed  for  one  sum,  in  favour  of  more  persons,  ex  eadem  catita,  ^ 
ment  made  in  part,  though  not  to  every  one  of  them,  infers  homologation  of  lb 
whole. 

Thomas  Steel  of  Netherhouse,  the  father  of  these  parties,  by  a  deed,  esBC&td 
the  29th  June  1764,  for  the  love  and  favour  he  bore  to  James,  Thomas,  and  Diiii 
Steels,  his  children,  did,  with  the  special  advice  and  consent  of  William  Steel,  )m 
eldest  lawful  son ;  and  the  said  William  Steel  for  himself,  and  they  both,  bound  tltfo, 
their  heirs,  &c.,  jointly  and  severally,  to  make  payment  to  the  said  James,  Thoioaft. 
and  David  Steels,  equally  between  them,  of  the  sum  of  6000  merks,  Scots  mooej,  at 
the  first  term  of  Whitsunday  or  Martinmas  after  the  decease  of  the  said  Thomas  8t«i 
with  penalty  and  annualrent,  &c. ;  which  sum  of  6000  merks  is  thereby  declared  to  be 
over  and  above  the  executry  that  will  fall  to  them  through  the  death  of  the  said 
Thomas  Steel ;  as  also,  they  bound  themselves  to  make  payment  of  an  annuity  of  £39 
Scots  money,  to  Anne  Weir,  spouse  to  the  said  Thomas  Steel,  while  she  should  remain 
a  widow,  after  his  decease,  besides  the  provisions  in  her  favour  by  the  contract  erf 
marriage. 

William  Steel,  the  eldest  son,  within  the  quadriennium  utile,  instituted  a  leducbm 
against  his  two  surviving  brothers,  Thomas  and  David,  James  being  by  this  tu« 
dead,  to  have  the  said  bond  set  aside,  as  having  been  ehcited  from  his  father  while  on 
deathbed,  and  quoad  him,  only  signed  by  one  notary,  before  two  witnesses,  and 
from  the  pursuer  himself,  while  he  was  under  age,  to  his  enorm  hurt  and  lesioB  ] 
especially  considering  the  smallness  of  the  land  estate  he  derived  from  his  fstkr, 
attended  with  so  many  burdens,  and  that  his  younger  brothers  were  €diunde  provided 
to  the  whole  of  the  father's  executry,  which  was  considerable. 

Objected  for  the  defenders ;  That  the  bond  under  challenge  had  been  homologated 
by  the  pursuer  after  his  majority,  by  payment  of  the  additional  annuity  to  his  mother, 
and  of  the  annualrents  of  the  sums  provided  to  the  younger  children,  and  that,ont]ial 
account,  he  was  barred  from  setting  aside  the  bond.  And  the  Lord  Ordinary, "  upon 
considering  the  debate,  and  the  receipts  of  payment  produced,  whereby  it  appears 
that  William  Steel,  pursuer,  made  sundry  payments  to  and  for  the  defenders,  after 
his  majority,  repelled  the  reasons  of  reduction,  and  assoilzied  the  defenders." 

Pleaded  in  a  reclaiming  bill,  upon  the  point  of  homologation ;  As  the  bond  i$ 
intrinsically  null  and  void,  acts  of  homologation  are  not  sufficient  to  support  [6670]  i*- 
In  so  far  as  the  pursuer  made  payments  after  his  majority,  the  defenders  mav  be 
entitled  to  avail  themselves  of  these  payments,  so  as  not  to  be  liable  in  repetition ; 
but,  because  a  man  made  payments  voluntarily  of  part  of  a  sum  constituted  bja  nBll 
obligation,  and  to  perform  which  he  could  not  be  compelled,  there  seems  to  be  no 
good  reason  why  the  payment  of  a  part  should  bind  him  in  J)ayment  of  the  whole,  if 
thereafter  he  should  find  it  an  expedient  measure  to  stop  short ;  and,  agreeably  theretc, 
it  seems  to  have  been  determined,  June  1726,  Katharine  Harvey  v.  Gordon,  No.  93, 
p.  5712  ;  vide  also,  30th  June  1758,  Ferguson  v.  MTherson,  voce  Writ. 

The  plea  of  homologation  is,  at  the  best,  but  an  unfavourable  plea,  as  the  tendcBCV 
of  it  is  indirectly  to  subject  a  person  to  a  debt  or  obligation,  by  a  presumed  consent 
to  which  otherwise  the  person  was  not  liable ;  For  that  reason  it  is,  that  homologation 
is  never  presumed,  when  the  act  or  deed  from  which  it  is  inferred,  can  be  attributed 
to  another  cause.  And,  for  the  same  reason,  it  is  not  to  be  extended  farther  than  tk 
implied  consent  arising  from  the  act  or  deed  of  homologation  must  necessarily  carrt 
it.  In  the  present  case,  by  the  conception  of  the  bond  in  question,  James,  Thoinas 
and  David  Steels,  upon  the  death  of  their  father,  were  each  of  them  creditor  for  one 
third  of  that  sum  ;  and  the  one  had  no  more  connection  with  the  other,  than  if  * 
separate  obligation  had  been  taken,  payable  to  each  of  them,  for  the  sum  of  2000 
merks. 

In  this  view,  it  is  very  clear,  that  any  act  inferring  an  approbation  or  homologation 
of  the  obligation  conceived  in  favour  of  any  one  of  the  brothers,  could  never  be  om^'* 
stood  as  an  approbation  of  the  separate  obligation  which  he  had  grant<>d  to  the  other 
two  brothers.  Where  an  undoubted  good  objection  did  lie  against  all  and  each  of 
the  obligations  he  came  under,  it  was  res  mercB  vduniati^  in  him,  cither  to  lay  hold  o. 
the  objection,  or  to  depart  from  it.     His  pleading  the  objection  against  any  one  w 
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his  brothers,  laid  him  under  no  obligation  or  necessity  to  plead  it  against  the  other 
two  ;  and,  by  the  same  rule,  his  voluntarily  fulfilling  his  obligation  in  favour  of  any  one 
of  his  brothers,  does  by  no  means  necessarily  import  an  approbation  of  it  as  to  the 
other  two  brothers. 

This  would  clearly  be  the  case,  if  three  separate  obligations  had  been  granted 
to  bis  three  brothers  ;  and  it  does  not  occur  how  it  can  make  any  difference,  when, 
though  in  one  deed,  the  right  of  each  brother  is  separately  and  distinctly  ascertained. 
A  document  taken  by  any  one  of  the  brothers  for  his  share  of  the  debt,  would  not 
save  the  interest  of  the  other  two  from  prescription  ;  nor  would  a  payment  made  by  the 
pursuer  to  one  of  the  brothers,  be  held  as  a  document  of  interruption,  quoad  the  in- 
terest of  the  other  two  ;  and,  if  so,  the  pursuer  can  discover  no  principle  upon  which 
it  can  be  maintained,  that  the  pursuer  s  waving  the  objection  that  lay  against  the 
bond,  as  to  one  of  his  brothers,  and  so  far  conferring  a  favour  upon  him,  should  import 
a  waver  of  his  objections  against  the  bond,  as  to  the  other  two  creditors. 

[5671]  In  fijic>  the  payments  which  the  pursuer  made  voluntarily,  and  which  he 
was  not  obliged  to  make,  cannot  lay  him  under  an  obligation  to  make  any  further 
payments  to  any  of  his  brothers.  But,  at  any  rate,  this  is  perfectly  clear,  that  the 
payments  which  the  pursuer  made  on  account  of  two  of  his  brothers,  Thomas  and 
David,  whatever  effect  these  payments  may  have  as  to  the  supporting  their  right  and 
interest  in  the  bond,  can  never  tie  him  down  to  depart  from  the  objection  he  had 
against  it,  qitoad  the  share  of  his  deceased  brother  James,  whose  right  he  did  not  acknow> 
ledge  by  payment,  or  by  any  act  or  deed  after  majority. 

Answered  ;  The  defender's  homologation  of  his  father's  settlement,  to  which  he 
was  himself  a  party,  after  he  became  of  age,  by  making  payment  to  his  brothers,  or 
their  mother  upon  their  account  (she  having  been  appointed  one  of  their  tutors) 
must  effectually  bar  him  from  bringing  any  challenge  of  it  now,  and  must  render  it 
equally  valid  as  if  he  had  been  of  perfect  age  when  it  was  executed. 

The  pursuer,  indeed,  contends,  that  the  deed  under  challenge  is  intrinsically 
null  and  void ;  and,  therefore,  cannot  be  supported  by  any  acts  of  homologation, 
and  appeab  to  two  decisions :  But  neither  of  these  decisions  are  in  the  least  applicable 
to  the  present  case.  The  deed  to  which  Katharine  Harvey  was  made  a  party  was 
absolutely  null  and  void,  quoad  her,  in  respect  she  was  under  pupillarity  at  the  time, 
and  was,  of  course,  incapable  of  acting  for  herself  in  any  shape  :  And,  in  the  case  of 
Ferguson,  the  indenture  was  likewise  null  and  void ;  or,  at  least,  could  only  be  sus- 
tained as  an  obligation  to  the  extent  of  £100  Scots,  in  respect  it  was  only  subscribed 
by  one  notary ;  but  the  bond  of  provision  now  in  question,  was  by  no  means  null, 
either  quoad  the  pursuer  or  his  father.  If  the  pursuer  had  not  concurred  in  granting 
it,  he  might,  perhaps,  have  challenged  it  upon  the  head  of  deathbed  ;  but  that  ground 
of  challenge  was  entirely  cut  off,  by  his  signing  it  himself  ;  and,  though  it  might  have 
been  competent  to  him  to  have  set  aside  his  concurrence  upon  the  head  of  minority 
and  lesion,  if  he  had  not  ratified  it  after  his  majority ;  yet  still  it  was  not  on  that 
accotmt  null  and  void  ;  because  he,  at  that  time,  was  equally  capable  to  grant  a  deed 
of  that  sort,  as  if  he  had  been  of  full  age. 

2do,  The  deed  in  question  does  not  contain  separate  obligations  in  favour  of  each 
of  the  younger  children,  but  one  obligation,  to  the  amount  of  6000  merks,  in  favour 
of  them  all ;  so  that  payment  to  one  must  be  considered  as  an  acknowledgment  or 
homologation  of  the  deed  qtuxxd  the  whole.  And  so  it  was  expressly  found,  Erskine  v. 
Erskine,  No.  87,  p.  5703,  which  is  thus  marked  in  the  Dictionary  :  "  One  upon  death- 
bed having  executed  a  bond  of  provision,  in  favour  of  his  younger  children,  payment 
made  by  the  heir  to  some  of  the  children,  found  a  homologation  as  to  the  rest. '  That 
a  document  taken  by  any  one  of  the  brothers  for  his  share  of  the  debt,  would  not 
save  the  interest  of  the  other  two  from  prescription,  is  nothing  to  the  purpose.  One 
of  three  creditors,  in  an  obligation,  may  neglect  to  demand  what  is  due  to  him  ;  and 
as,  [5672]  ^^  *hat  case,  he  is  supposed  to  have  relinquished  his  claim,  he  can  no  longer 
insist  in  it,  although  the  other  two  have  taken  care  to  preserve  their  claims  ;  but 
where,  by  one  obligation,  an  individual  becomes  debtor  to  three  or  more  creditors, 
his  making  payment  to  one  of  them,  must  infer  an  homologation  of  the  deed  quoad 
the  whole  ;  because,  by  so  doing,  he  acknowledges  it  to  be  a  just  deed,  and  departs 
from  any  objection  that  might  lie  against  it  in  point  of  form. 

3tio,  Although  the  pursuer  does  now  acknowledge  his  having  made  payments 
after  his  majority  to  the  two  defenders,  and  only  disputes  his  having  made  payments 


700  HOMOLOGATION  WOL  SOt 

after  that  time,  to  his  brother  James  ;  and,  therefore,  insists  that  he  cannot  be  bath 
in  payment  of  what  is  still  due  to  James,  his  mode  of  conducting  the  cause  befcm  dg 
Lord  Ordinary  was  very  different.  His  plea  was  then  directed  against  the  shares  tf ' 
the  two  defenders  ;  and  he  accordingly  admitted,  that  he  had  made  payments,  ite 
his  majority,  to  his  brother  James.  That  he  cannot  now  be  allowed  to  reta-act.  Bitit 
is  the  less  necessary  to  insist  upon  this  point,  since  the  payments  made  to  their  mo^e^ 
on  her  own  and  the  defender's  account,  must  be  considered  as  a  homologation  d  iki 
bond  in  toto ;  and  must,  therefore,  equally  bar  the  pursuer  from  bringing  it  nods 
challenge,  so  far  as  concerns  the  interest  of  his  brother  James. 
"  The  Court  adhered  to  the  Lord  Ordinary's  interlocutor." 

Act.  R.  Macqueen. — Alt.  Wight. — Clerk,  Tait. 

Fol,  Die.  V.  3,  p.  272.     Fac.  Co!.  No.  99,  p.  255. 


No.  48.  Rig  y.  Durward  and  Thom.    December  17, 1776. 

Lease  of  lauds  ubi  dolus  dot  causam,  homologated  by  payment  of  rent. 

Rig,  who  was  under  contract  to  furnish  stones  for  paving  the  streets  of  Londoi, 
took  a  lease  from  Durward  of  a  piece  of  ground  which  the  latter  assured  him  contused 
stones  of  the  best  quality,  and  of  which  the  lease  had  been  eagerly  requested  by  mMj 
people  on  that  account.  Rig  held  the  possession  for  three  years  and  paid  tint  rent, 
but  after  laying  out  above  £50  in  experiments,  found  the  stones  were  good  for  nothia^ 
Durward  becoming  bankrupt,  and  having  disponed  this  lease  with  his  other  efiects 
to  his  creditors,  Rig  brought  a  reduction  of  the  same  on  the  head  of  fraud.  Tk 
defence  was,  homologation,  by  continued  payment.  The  Lords  repelled  the  rctsoni 
of  reduction.    See  Appendix.  Fd.  Die.  v.  3,  p.  272. 


No.  55.     [5677]  James  Dallas  of  St.  Martin's  v.  William  Paul.    January  13, 17(4. 

Found  that  the  apparent  heir  signing  as  a  witness,  ought  not  to  import  a  consent. 
whether  he  knew  the  contents  of  the  writ  or  not.  The  Lords  resolved  to  obseive 
this  as  a  rule  in  future  ;  and  declared,  that  the  former  decisions  were  in  circum- 
stantiate cases  and  made  no  general  rule. 

Mr.  James  Dallas  of  St.  Martin's  being  creditor  to  Alexander  Paul,  ruerrbaiil 
in  Elgin,  and  the  said  Alexander's  father  having  disponed  some  acres  and  t^nemenfe 
in  favour  of  William  Paul,  his  second  son,  St.  Martins  having  adjudged  the  apparent 
heir's  right  of  succession,  pursues  a  reduction  of  that  disposition  ex  capile  ledh  J^  ^ 
being  so  taken  out  of  the  way,  the  right  accresces  to  the  eld-[5678]-est  son,  his  debtor. 
Alleged  for  William  Paul,  receiver  of  the  disposition,  That  esto  it  were  on  deattbri. 
you  cannot  quarrel,  because  you  have  no  ri^ht  but  as  come  in  place  of  the  appai^Bt 
heir  ;  but  so  it  is,  he  will  never  be  heard  to  impugn  or  reduce  it,  because  he  has  con- 
sented thereto  by  signing  witness,  which  homologates  his  father's  deed,  as  was  found, 
Stewart  of  Ascog  contra  Stewart  of  Arnholm,  No.  51,  p.  5674,  Stair  ;  and  Halibnitoc 
corUra  Haliburton,  No.  52,  p.  5675,  where  an  apparent  heir's  subscribing  as  witn^ 
to  his  predecessor's  deed  on  deathbed  was  found  to  import  a  consent.  Ansvena 
for  St  Martin's,  He  not  only  insisted  on  the  head  of  deathbed,  but  likewise  tLat  tbe 
disposition  being  signed  b}"  two  notaries,  because  of  his  sickness,  it  does  not  beartLat 
he  touched  the  pen,  as  our  acts  of  parliament  expressly  require,  viz.  act  29, 1565,  m 
act  5,  1681,  and  so  his  subscription  is  null.  Replied,  That  the  first  act  speabonly 
of  reversions  ;  and  though  the  second  act  relates  to  all  writs,  yet  it  does  w>r 
require  that  the  notary's  attestation  should  expressly  bear  the  same  ;  for  it  require 
the  witnesses  not  to  subscribe,  under  the  pain  of  forgery,  unless  they  either  lieir  er 
see  the  party  give  a  mandate  or  command  to  the  notaries  to  subscribe  for  him,  and  u. 
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evidence  thereof  he  touch  the  pen ;  so  that  the  expressing  that  they  subscribe  ex 
mandato  comprehends  all ;  and  law  presumes  all  to  be  legally  and  solemnly  done  in 
that  case,  unless  the  quarreller  ofEer  to  prove  the  pen  was  not  offered  nor  touched  : 
and  though  sundry  attestations  bear  both  ex  fnandato,  et  calamum  tangens,  yet  that 
is  only  exuberantia  styli,  et  omnia  frcBsumuntur  solenniter  acta,  and  included  in  the 
general  mandate  ;  and  as  many  want  it ;  and  to  find  it  a  nuUity  might  be  of  danger- 
ous consequence,  and  cast  all  those  who  want  it,  which  preparative  ought  to  be  pre- 
vented. Duplied,  The  last  act  is  most  express,  and  ought  not  to  be  dispensed  with ; 
and  a  general  expression  ought  not  to  supply  defects  of  solemnities  ;  even  as  the  Lords 
have  found,  where  a  messenger's  execution  says  he  has  lawfully  denounced  and  inhi- 
bited, and  it  was  urged  this  included  the  three  oyesses  and  blast  of  the  horn,  yet  they 
found  this  omission  did  not  supply  the  nullity,  and  the  word  legally  did  not  include 
them,  yea,  that  the  oyesses  did  not  import  three  oyesses,  seeing  the  plural  dtiorum 
numero  contenttis  est,  though  it  wanted  only  the  letter  r  to  make  it  three  ;  so  nice 
are  the  Lords  on  these  formalities.  And  as  to  the  hearing  the  mandate  given,  there 
might  be  much  fraud  and  knavery,  if  that  were  found  sufficient ;  for  one  might  speak 
out  of  the  bed  where  the  curtains  are  drawn,  and  personate  the  testator,  as  JuUus 
Clarus  tells  us  was  actually  done  in  Milan  by  a  wife  (when  her  husband  was  dead), 
putting  another  in  the  bed  to  speak  Uke  him,  ad  tU,  de  testamentis,  yucest.  59.  And  some 
could  be  named  for  using  the  same  tricks  in  Scotland.  So  nothmg  can  ascertain  the 
witnesses'  knowledge  so  much  as  to  see  the  party  giving  the  mandate  likewise  touch 
the  pen,  and  thereby  move  his  hand  as  an  evidence  that  he  is  yet  alive.  The  Lords 
would  not  find  die  notary's  not  adjecting  of  these  words,  "  that  he  touched  the  pen," 
a  nullity  of  the  disposition,  but  fotmd  it  included  in  these  words,  ex  mandato,  unless 
the  party-reducer  would  offer  to  prove  by  the  witnesses  present  and  in-[5679]"8ert, 
that  the  pen  was  not  offered  him  ;  otherwise  it  was  to  be  presumed.  Then  the  Lords 
fell  on  the  second  point.  How  far  the  apparent  heir's  subscribing  as  a  witness  can 
be  construed  to  be  a  consent,  and  it  was  thought  to  be  impossible  to  make  a  general 
rule  to  meet  all  cases  ;  for  as  to  the  decisions  cited,  one  of  them  seemed  to  go  on  this 
ground,  that  the  right  he  signed  witness  to  was  read  to  him,''and  so  he  could  not  be 
ignorant  of  its  contents  ;  and  the  other  gives  this  reason,  that  the  heir  knowing  his 
predecessor's  condition  to  be  probably  in  lecto,  he  should  have  considered  if  it  was 
prejudicial  to  him,  and  if  it  was  to  keep  up  his  hands  ;  and  if  he  did  it  not,  sibi  impulet. 
On  the  other  hand,  an  apparent  heir,  for  fear  of  displeasing,  may  subscribe,  thinking 
it  will  not  cut  him  off,  and  to  shun  his  father's  resentment  for  his  refusal,  in  case  his 
father  happen  to  recover  of  that  sickness.  The  Lords  thought  the  determination  of 
the  import  of  such  a  subscription  of  consequence  to  the  lieges  ;  and  therefore  ordained 
it  to  be  heard  in  their  own  presence.  See  Stair,  lib.  1,  tit.  10,  §  11,  who  tells, 
that  there  may  be  sundry  cases,  wherein  subscribing  as  witness  will  not  import  con- 
sent ;  but  this  depends  on  the  pregnancy  of  their  knowing  the  contents  and  other 
circumstances,  as  if  the  party  be  a  purchaser  for  onerous  causes,  and  the  heir  signing 
as  witness  Would  quarrel  it,  I  think  he  would  be  excluded  versonali  exceptione  de  ddo 
malo  ;  but  in  general,  his  subscribing  as  witness  cannot  validate  the  disponer's  power 
over  the  subject  disponed,  and  legitimate  that  where  the  law  has  declared  him  in- 
capable, as  it  does  in  the  case  of  disponing  heritage  on  deathbed,  especially  where 
the  deed  is  gratuitous,  and  that  the  reducer  is  a  creditor  of  the  defunct's,  and  not 
only  of  the  apparent  heir.  To  this  head  belongs  that  rule  both  in  the  civil  and  canon 
law.  Qui  tacet  consentire  videtur,  1.  142,  D.  de  reg.  jur,  ibique  commentar.  And  on 
the  canon  law,  Difnus  Decius  aliique,  od  I.  43  ei  44,  de  regulis  juris,  in  §  6.  Decretalium, 
who  lay  down  this  ground.  That  taciturnity  imports  consent  in  him,  qui  contradicendo 
foterat  actum  impeaire,  and  without  whose  consent  it  could  not  be  validly  done. 

This  point  being  fully  heard  on  the  19th  of  January  1704,  the  Lords  found  the 
apparent  heir's  signing  as  witness  ought  not  to  import  a  consent,  whether  he  knew 
the  contents  of  the  writ  he  subscribed  as  witness  or  not,  and  resolved  to  follow  this 
as  a  fixed  rule  in  time  coming ;  and  found  the  former  decisions  were  in  special  circum- 
stantiate cases,  and  made  no  general  rule.     See  Writ. 

Fol.  Die,  V.  1,  p.  380.     FounlainhaU,  v.  2,  p.  211. 
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No.  67.  [5688]  Helen  Hume  v.  Ld.  Justice  Clerk.    June  28, 1671. 

A  person  having  granted  a  bond  of  provision  to  his  daughters  on  deathbed,  pajaat 
of  annualrents  by  the  heir,  being  presumed  to  be  done  ex  pietatey  was  found  notti 
homologate  the  bond. 

Umquhile Hume  of  Renton  having  made  several  provisions  to  his  duUrefl, 

and  amongst  the  rest  to  Helen  Hume,  and  having  recommended  the  same  to  his  an. 
now  Justice  Clerk  ;  he  gave  a  bond  to  the  said  Helen  of  2000  merks,  payable  npoi 
requisition  of  40  days.  The  said  Helen  pursued  registration  of  the  bond,  whereis  it 
being  alleged  that  any  requisition  made  was  past  from,  by  acceptance  of  annnibeit 
for  terms  after, 

The  Lords  assoilzied  from  that  charge  until  requisition  were  made,  and  new  reqm- 
sition  being  made  since,  before  the  extracting  the  absolvitor,  the  Lords  sustaiiwd 
the  same.  It  was  further  alleged  absolvitor,  because  the  bond  granted  by  the  &dtfr 
was  done  on  deathbed,  and  the  bond  granted  by  the  defender  his  son  was  in  his  mia- 
ority,  and  he  had  reduction  depending  upon  the  said  two  reasons.  The  pursuer  repfiei 
That  the  defender  had  homologated  the  bond  in  (question  by  a  posterior  contnd, 
whereby  he  had  appointed  a  yearly  payment  to  his  mother,  in  satisfaction  of  thii 
and  the  other  portions.  The  defender  duplied.  That  that  contract  was  no 
homologation,  being  subscribed  by  him  when  he  was  minor,  having  curators,  wi^oife 
their  consent,  and  so  is  null  by  exception.  The  pursuer  triplied.  That  the  defender 
had  homologated  the  said  contract  and  bond  in  question  by  these  deeds.  First.  Tliat 
after  majority  he  had  paid  annualrent.  2dly,  That  he  had  pursued  exhibition  and 
registration  of  the  said  contract,  and  thereupon  had  obtained  the  same  registnted. 
and  the  decreet  decerns  letters  to  be  directed  at  his  instance  thereupon.  It  was  azh 
swered.  That  the  payment  of  the  annualrent,  albeit  voluntary,  though  it  may  excbde 
repetition  of  itself,  it  cannot  infer  homologation  of  the  whole  bond,  especially  tlie 
payment  being  made  by  a  brother  to  an  indigent  sister.  3dly,  Payment  of  annual- 
rent  cannot  homologate  a  contract  which  is  null  by  exception,  4thly,  Any  payment 
that  was  made  was  after  the  decreet  of  registration,  and  so  necessary ;  and  as  to  iki 
exhibition,  the  pursuing  for  a  delivery  of  a  writ  doth  not  import  the  approbation 
of  the  contents  of  it,  but  only  a  calling  for  it,  because  the  writ  belongs  to  the  subscriber 
thereof,  though  he  may  quarrel  the  obligement  therein  contained ;  and  albeit  the  writ 
was  ordained  to  be  registrated,  yet  there  was  neither  charge  nor  execution  used  thcR- 
upon. 

The  Lords  found  the  payment  of  the  annualrent  in  manner  foresaid  not  to  import 
homologation,  but  they  found  that  a  writ  subscribed  by  a  minor  without  consent  of 
his  curators,  as  it  might  be  ratified,  so  it  might  be  homologated,  and  that  it  was  if 
facto  homologated  by  this  decreet  of  registration,  containing  neither  reservation  nor 
protestation  for  quarrelling  the  writ  registrated.  It  was  further  aUeged,  That  ti» 
new  requisition  was  null,  bearing  to  proceed  on  a  procuratory,  and  not  bearing  tk 
procuratory  produced.  It  was  answered,  The  procuratory  was  not  called  for,  and 
that  the  having  of  the  writs,  which  the  [5689]  requisition  mentioned,  did  import  a 
power  to  require.     2dly,  This  is  a  dilator  after  a  peremptor. 

The  Lords  found  the  allegeance  upon  the  nullity  of  the  requisition  receivable 
after  the  peremptor,  and  sustained  the  requisition,  the  pursuer  producing  the  pro- 
curatory, which  was  the  warrant  thereof,  before  extract.    See  Redemption, 

Fd.  Die.  V.  1,  p.  38L    Stair,  v.  1,  p.  741. 


No.  68.  Marjory  Murray  v.  Isobel  Murray.    July  12,  1671. 

A  person  in  his  testament  appointed  his  wife  executrix,  and  left  a  legacy  to  his  daughter. 
The  widow  confirmed  the  testament  under  protestation,  that  it  should  not  pie- 
judge  her  own  right.  This  was  found  to  take  ofE  the  allegeance  of  homologadoo, 
and  so  the  legacy  was  found  a  burden  upon  the  dead's  peirt  only. 

Umquhile Murray  having  infeft  Isobel  Murray  his  wife  in  two  tencmeatt, 

did  thereafter  by  his  testament,  leave  a  legacy— of  £1000  to  their  daughter  Marjory 
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Murray,  and  gave  other  provisions  to  the  said  Isobel  his  wife,  and  provided  his  daughter 
to  the  two  tenements,  which  testament  the  wife  subscribes,  and  after  his  death  con- 
firms the  same  ;  but  under  protestation,  that  her  confirmation  should  not  prejudge 
her  own  right.  The  daughter  pursues  for  the  legacy  of  £1000,  and  for  the  rents  of  the 
tenements,  and  alleges  tlutt  the  £1000  must  he  free  to  her,  without  being  abated  by  im- 
plement of  the  mother's  contract,  and  likewise  the  two  tenements  by  her  mother's 
consent  and  subscription.  It  was  answered,  That  the  mother's  subscription  was  a 
donation  betwixt  man  and  wife,  for  being  to  the  man's  daughter,  whom  by  the  law  of 
nature  he  is  obliged  to  provide,  it  was  all  one  as  if  it  had  been  to  himself.  2dly,  Her 
subscription  was  obtained  in  luctu,  her  husband  being  near  his  death,  and  at  his 
desire,  ex  reverentia  maritali,  and  the  confirmation  can  be  no  homologation,  because 
of  the  protestation  foresaid.  It  was  answered.  That  it  was  protesUUio  contraria  facto  ; 
and  the  wife  had  no  necessity  to  do  it,  for  she  might  have  confirmed  herself  executrix 
creditrix. 

The  Lords  found  that  there  was  here  no  donation  between  man  and  wife  ;  but  in 
respect  the  parties  had  not  debated  the  effect  of  reverentia  maritalis,  ordained  them  to 
be  heard  thereupon,  and  found  the  protestation  sufficient  to  take  off  the  ratification, 
or  homologation  by  the  confirmation,  and  found  the  legacy  of  £1000  to  be  left  only 
according  to  the  nature  of  a  legacy,  out  of  the  defunct  s  free  goods,  and  would  not 
exclude  the  relict,  or  any  creditor.    See  Legacy. 

Fd,  Die.  V.  1,  p.  383.    Stair,  v.  1,  p.  755. 

*„,♦  Gosford  reports  the  same  case  : 

Marjory  Murray  having  pursued  her  mother  for  entering  her  to  the  possession  of 
a  tenement  of  land  whereof  her  mother  was  liferentrix,  and  for  payment  of  £1000, 
conform  to  her  father's  testament  testamentar,  subscribed  by  the  mother,  it  was  alleged. 
That  the  said  subscribed  testament  was  not  [5690]  obUgatory ;  likeas  there  was  a  re- 
duction raised  upon  these  reasons,  Imo,  That  it  was  subscribed  in  mcBrore  et  luctu, 
she  being  induced  by  her  husband  who  was  then  a-dying ;  2do,  It  was  donatio  inter 
virum  et  uxorem,  and  so  revocable ;  3tio,  the  £1000  left  in  testament  was  but  a  legacy, 
which  could  not  be  paid,  the  debts  being  greater  than  the  moveables.  It  was  an- 
swered to  the  first,  That  no  deeds  granted  in  luctuet  6b  reverentiam  maritalem,  were  re- 
ducible by  our  law,  which  being  a  general  case,  the  Lords  reserved  to  be  debated  in 
prcesentia.  To  the  second.  It  was  answered.  That  the  subscribing  of  the  testament, 
bearing  the  disposition  of  a  Uferenter's  right  of  a  tenement  of  land  was  in  favours  of 
the  daughter,  and  not  of  the  husband,  and  so  was  not  donatio  inter  virum  et  uzorem. 
To  the  third  it  was  answered.  That  the  £1000  being  for  the  provision  of  a  bairn,  the 
mother  having  both  subscribed  to  the  same,  and  confirmed  the  testament,  did  make 
herself  liable,  and  could  not  exhaust  the  inventory  by  an  debts  due  to  herself  by 
contract  of  marriage.  The  Lords  did  find,  that  the  mother  subscribing  as  to  her 
Uferent  right  in  favours  of  her  own  daughter,  albeit  in  her  husband's  testament,  it 
was  not  donatio  inter  virum  et  uxorem,  and  could  not  be  revoked  ;  but  for  the  £1000  left 
by  the  father,  they  found  that  it  was  a  legacy,  and  that  the  mother  having  consented 
to  it,  did  not  prejudge  her  as  a  lawful  creditor  by  her  contract  of  marriage,  and  that 
it  could  only  be  due  deductis  debitis,  Gosford,  MS.  No.  375,  p.  184. 


No.  77.    [5696]  Margaret  M*Gill  v.  Ruthven  of  Gaim.    November  22,  1664. 

In  a  reduction  of  a  contract  of  marriage,  it  was  not  sustained  as  homologation,  that 
the  pursuer  uplifted  the  rents  of  her  jointure  lands,  because  she  did  not  complain 
of  what  she  got,  but  what  she  gave. 

Margaret  M*Gill  pursues  a  reduction  of  her  first  contract  of  marriage  with  umqu- 
hile  Patrick  Ruthven,  younger  of  Gaim,  upon  two  reasons,  1st,  because  it  was  post 
nuptias,  and  so  donatio  inter  virum  et  uxorem  stante  matrimonio  revocabUis ;  2dly, 
Because  she  was  minor,  and  enormly  lesed,  in  so  far  as  she  disponed  to  her  husband. 
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and  the  heirs  of  the  marriage,  which  failing,  to  his  heirs,  £8000  of  money  and  i\ 
and  the  half  of  some  tenements  in  Edinburgh  worth  £1 100  yearly ;  in  lieu 
her  liferent  was  only  of  eight  or  ten  chalders  of  victual,  and  of  her  own  tcnei 
but  she  did  not  retain  to  herself  the  liferent  of  the  money,  or  any  part  of  the 
whereby  she  is  lesed,  in  that,  if  the  heirs  of  the  marriage  fail,  the  money  and  the 
go  to  the  heirs  of  the  husband,  and  return  not  to  hers  ;  and  that  her  provision 
worth  £20,000,  she  ought  at  least  to  have  had  the  double  of  the  annualrent 
in  jointure.  The  defender  answered  to  the  Ist  reason,  That  it  was  no  ways  relevi^ 
seeing  this  was  expressly  a  contract  of  marriage,  although  after  the  marriage,  tki 
being  no  contract  before,  it  is  alike  as  if  it  had  been  before  the  marriage  ;  and,  tott 
2d  reason,  it  is  not  relevant,  unless  it  were  enorm  lesion  ;  for  there  being  no  portioic 
rule  in  tochers  and  jointures^  but  that  some  get  a  jointure  equivalent  to  the  aimiiit 
rent  of  their  tocher,  some  half  as  much  more,  some  double,  and  it  being  oidinaij  tki 
tochers  are  provided  to  the  heirs  of  the  marriage,  which  failing,  to  the  man's  fauii 
here  was  no  enorm  lesion,  or  any  thing  extraordinary,  although  there  were  an  eqiu^» 
the  pursuer  being  a  burgess'  daughter,  and  her  husband  a  gentleman  of  an  aocial: 
family,  quality  [5697]  should  be  compensed  with  means.  3dly,  The  pursuer,  8iMe|b 
was  major,  had  homologated  the  contract,  by  setting  her  jointure  lands,  and  Hf^ 
the  rent  thereof. 

The  Lords  having,  before  answer,  heard  probation  of  the  provision,  and  o!  ik 
jointure,  and  having  at  length  considered  the  whole  cause,  they  first  repelled  thedefod 
of  homologation,  because  the  pursuer  was  not  quarrelling  what  she  got,  but  what  At 
gave,  and  therefore  requiring  rectification  to  have  more :  They  also  sustainsd  lOt  | 
the  first  reason  of  reduction,  and  found  the  contract  not  to  be  a  donation  hetwiii  j 
man  and  wife  ;  and  they  found  the  second  reason  of  reduction  relevant,  in  so  far «  | 
extended  to  an  enorm  lesion  beyond  the  latitude  of  contracts  of  marriage  amoo^  j 
such  persons,  and  therefore  found  it  not.  relevant  to  reduce  the  fee  of  the  wife's  p»4  j 
sion,  but  found  it  relevant  to  add  to  her  a  further  conjunct-fee,  and  therefore  rectlM  \ 
the  contract  in  so  far  as  she  had  assigned  her  sums  of  money,  without  reserring  htf  ; 
own  hferent  thereof  ;  and  found,  that  seeing  the  fee  returned  not  to  her,  she  sbooH  \ 
have  the  liferent  of  her  own  portion,  and  her  provision  out  of  her  husband's  estate, 
which  is  eight  or  ten  chalders  of  victual  further.    See  Husband  and  Wipe.— MiNOi 

Fd,  Die.  V.  1 ,  p.  382.    Stair,  v.  1,  p.  227. 


No.  87.        [5703]  Erskine  i\  Erskine  of  Balgownie.    January  1682. 

A  person  on  deathbed  executed  a  bond  of  provision  in  favour  of  his  younger  chiUro- 
Payment  made  by  the  heir  to  some  of  the  children,  found  a  homologation  as  to 
the  rest. 

Sir  John  Erskine  of  Balgownie  having  granted  a  bond  of  provision  to  his  life* 
children,  whereby  every  one  of  them  was  provided  to  2000  merks,  and  [STMj  ^* 
such  of  the  children  as  should  die,  their  portions  should  accresce  to  the  snrvivo©; 
George  Erskine,  one  of  the  children,  pursues  his  brother  Sir  John  for  payment  rf 
his  own  portion,  contained  in  the  bond  of  provision,  and  for  that  part  of  his  bwtlicr 
James's  portion  that  was  resting  the  time  of  his  decease. — ^^Aileged  for  the  dcfcwkt, 
That  the  bond  being  granted  by  his  father  upon  deathbed,  it  could  not  oblige  m 
who  was  his  heir  ;  and  upon  that  ground  he  had  raised  a  reduction  of  the  bond,  vlw« 
he  now  repeated. — Answered,  That  the  pursuer  could  not  reduce  the  bond  as  beifl^ 
granted  upon  death-bed ;  because  as  to  James's  portion,  he  had  homologated  tie 
same,  in  so  far  as  he  had  paid  a  part  of  the  sum,  which  the  liOrds  have  aheadjs* 
tained  as  a  sufficient  homologation  to  make  the  pursuer  hable  for  the  remainder;  a* 
also,  that  he  had  homologated  the  bond  as  to  the  whole  provisions,  in  so  far  as  he  W 
paid  several  of  the  chil<£en  their  provisions,  conform  to  the  bond»  and  had  tafc* 
their  discharges ;  and  by  payment  of  any  of  the  children's  provisions,  he  did  thtfwf 
acknowledge  and  homologate  the  whole  bond,  and  it  must  be  effectual  not  only  o 
favour  of  the  children  to  whom  he  paid  a  part  of  their  provisions,  but  also  to  tie 
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other  children,  all  their  provisions  bein^;;  contained  in  one  bond ;  and  his  approving 
and  homologating  of  it  as  to  a  part,  must  be  reputed  a  homologation  as  to  the  whole, 
nam  nemo  potest  ajyprobare  et  reprchare  one  and  the  same  writ ;  and  if  the  bond  be 
effectual  as  to  a  part,  it  must  be  effectual  as  to  the  whole.  As  also  the  defender,  by 
a  missive  letter  after  his  majority,  writes  to  the  pursuer  that  the  account  might  be 
stated  betwixt  them  what  he  was  due  ;  for  the  pursuer  being  major,  it  was  fit  accounts 
should  be  cleared,  that  what  was  owing  might  be  paid,  by  which  he  clearly  acknow- 
ledges the  debt. — ^Rephed,  That  the  pursuer's  paying  any  of  the  children  is  no  homolo- 
gation of  the  bond  as  to  the  rest  of  the  children ;  for  what  he  did  to  some  of  the 
children  upon  the  account  of  personal  affection,  or  upon  some  other  consideration, 
cannot  obhge  him  to  pay  the  other  children  their  portions  ;  for  if  the  bond  had  been 
null,  as  wanting  writer's  name,  and  witnesses,  and  date,  or  other  intrinsic  nulUties, 
if  the  pursuer  had  paid  any  one  of  the  children  their  portions,  contained  in  such  a 
bond,  which  did  not  at  all  oblige  him,  he  could  not  have  repeated  it ;  or  however, 
if  he  had  paid  a  part  of  the  portion,  that  might  import  an  homologation  as  to  the 
remainder  of  the  sum,  yet  that  will  not  obUge  him  to  pay  the  other  children  their 
portions ;  for  albeit  the  portions  be  contained  all  in  one  bond,  yet  they  are  jura 
penitus  desperata,  whereof  the  homologation  of  one  cannot  be  understood  to  be  an 
homologation  of  the  other,  albeit  in  the  same  writ,  as  was  found  in  the  case  of  a 
decreet  arbitral,  Pringle  v,  Duie,  No.  85,  p.  5702  where  the  homologation  of  a  decreet 
arbitral  quoad  one  of  many  articles  of  different  natures,  was  found  not  sufficient 
for  the  whole  ;*  and  a  discharge  is  properly  no  homologation,  because  the  design  of 
a  discharge  is  not  contrahere  sed  distrdkere  Migationem,  for  every  understanding  man 
will  take  a  discharge  of  an  obligation,  albeit  it  were  never  so  small  or  invaUd,  of 
purpose  to  free  himself  of  any  trouble,  and  has  been  frequently  so  decided,  and 
particularly  Sir  [5705]  George  M'Kenzie  i;.  Mr.  John  Fairholm,  No.  23,  p.  5639  ;  and 
Farquhar  v,  Gordon,  No.  65,  p.  5685,  where  a  minor,  pursued  for  relief  of  a  sum  after 
he  was  major,  was  foimd  not  to  infer  homologation  by  taking  a  discharge  quia  dia- 
trakebat  non  contrahebcU  obligationem ;  and  homologation  being  only  but  presumption  of 
a  party's  intention  to  approve  a  deed,  it  cannot  be  understood  approbation  and  acknow- 
ledgment of  the  deed  so  as  to  oblige  the  party,  if  it  can  be  ascribed  to  any  other 
cause ;  and  the  reason  why  the  defender  paid  some  other  of  the  children  their  portions, 
albeit  he  was  not  obUged,  was,  because  not  only  they  were  provided  to  2000  merks  of 
X>ortion  by  the  bond  of  provision,  but  also  the  father  had  disponed  to  them  a  part  of 
the  price  that  should  be  gotten  for  the  wood  of  Ballquhery  for  augmenting  of  their 
portions,  and  upon  the  consideration  that  the  children  to  whom  he  paid  the  portions 
did  quit  any  interest  they  could  pretend  to  any  part  of  the  price  of  the  wood  of 
Ballquhery,  conform  to  a  particular  agreement  betwixt  them,  the  pursuer  and  his 
curators  have  paid  them  their  portions  contained  in  the  bond,  and  the  pursuer  is 
content  to  pay  the  defender  his  portion  on  the  same  terms  ;  and  no  respect  ought  to 
be  had  to  the  letter,  because  it  does  not  relate  to  the  bond  of  provision,  but  only 
desires  that  accounts  may  be  cleared  betwixt  them ;  and  there  were  other  things 
betwixt  them  than  the  matter  of  their  portion ;  for  the  pursuer  had  given  out  some 
thing  to  writers  upon  the  defender's  account,  and*  buying  some  necessaries  to  him ; 
so  that  the  letter  may  be  understood  on  these  accounts ;  and  albeit  it  were  to  be 
understood  to  relate  to  the  bond  of  provision,  yet  that  can  only  be  in  the  same  terms 
that  he  paid  the  other  children  their  provisions  according  to  the  agreement,  which 
was  to  pay  the  portion  contained  in  the  bond  of  provision,  he  discharging  the  defender 
of  any  interest  he  could  pretend  to  the  price  of  the  wood  of  Ballquhery ;  and  the 
defender  offers  to  prove  by  the  cautioners,  and  other  persons  present  at  these  treatings 
and  communings,  that  the  defender  would  never  condescend  to  pay  the  pursuer  lus 
portion  on  any  other  terms ;  and  when  the  defender  wrote  the  foresaid  letter,  he 
sent  him  an  order  to  receive  some  money  in  part  of  what  was  due  to  him  from  the 
merchant  to  whom  he  sold  the  victual,  as  appears  by  the  letter ;  and  in  respect  the 
order  did  bear,  that  the  merchant  should  take  a  discharge  from  the  pursuer  in  the 
terms  of  the  foresaid  agreement,  as  he  had  paid  the  other  children,  which  the  pursuer 
would  not  accept  of,  but  sent  it  back  ;  which  evinces  that  the  defender  did  not  design 
to  pay  the  portion  and  homologate  the  bond  on  any  other  terms. — ^The  Lords  sus- 
tained the  deeds  of  homologation,  in  so  far  as  the  pursuer,  by  the  death  of  his  brother, 
had  right  to  these  portions  the  time  of  the  homologation ;  and  ordained  the  pursuer 
to  be  further  heard  if  the  homologation  was  sufiicient  to  make  the  bond  subsist  in  him. 
MOB.  I.  23 
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January,  1686. — In  the  action  mentioned  in  J&nuBij  1682,  at  the  instanoe  i^ 
George  Erskine  i;.  Erskine  of  Balgonie,  his  brother,  it  being  farther  alleged,  Thattbi 
provisions  being  to  several  children,  albeit  in  one  [5706]  bond  must  be  looked  19ft 
to  be  in  the  same  case  as  if  there  had  been  distinct  bonds,  so  that  the  payment  w 
to  one  of  the  children  cannot  be  understood  to  be  a  deed  of  homologation  in  hstm 
of  the  rest,  and  the  missive  letter  written  by  the  defender  to  the  puisuer  cuflt 
import  an  homologation,  seeing  it  has  no  relation  to  this  bond,  but  in  the  geooi' 
desires,  that  the  pursuer  would  clear  cotmts  after  his  majority ;  and  at  wiffd- 
communings  the  defender  did  always  declare,  that  he  would  pay  no  more  to  At.' 
pursuer  but  his  own  proportion  of  the  bond  of  provision,  which  was  200  merb;  ol 
the  taking  of  a  discharge  from  any  of  the  children  of  their  provision  contained  in  tli 
bond,  can  import  no  homologation  as  to  the  rest,  because  by  the  taking  of  a  didmift: 
there  was  only  animus  distrahendi  et  non  contrahendi  obligationem  ;  and  it  being  im 
for  the  defender  either  to  pay  or  not  as  he  thought  fit,  the  paying  of  one  of  Ik 
children  their  portions  contained  in  the  bond  of  provision,  will  not  make  bim  BaUi. 
for  the  rest,  as  in  the  case  of  a  decreet  arbitral  containing  several  heads,  an  i^rf 
homologation  of  a  part  of  the  decreet  arbitral  will  not  import  an  homologatioail 
the  rest,  if  they  be  distinct  heads,  as  was  decided.  Primrose  v.  Duie,  No.  85,  p.  bid;  j 
and  acts  of  homologation  which  are  but  simple  presumptions  of  law,  are  not  to  k  1 
inferred  but  by  such  deeds  as  can  admit  of  no  other  construction,  as  is  clear  by  Ecvenl  | 
decisions  ;  and,  particularly.  Sir  George  M'Kenzie  v.  John  Fairholm,  No.  23,p.563J,  j 
where  in  a  reduction  of  a  bond  upon  minority,  granted  by  Sir  George  M'Kenae,  tf  ■ 
cautioner  for  his  father,  it  being  alleged  he  could  not  reduce  the  bond,  having  ImwO'  | 
logated  the  same  by  accepting  of  a  discharge  of  the  annualrent  after  bis  majoo^, ; 
the  Lords  found  that  the  discharge  imported  no  homologation  unless  it  were  instnx^ 
that  the  defender  paid  the  annualrents  out  of  his  own  money.    And,  in  tbe  eaie  c( 
Farquhar  of  Tonely  v.  Gordon,  No.  65,  p.  5685,  where,  in  a  reduction  of  a  bowi  upa 
minority  and  lesion,  the  Lords  found  the  cautioners  pursuing  for  and  obtaining  1  i 
decreet  of  reUef ,  to  be  no  homologation  to  exclude  reduction,  quia  distrakitA  »• 
contraJiebat  Migationem ;  and  albeit  the  defender  did  pay  some  of  tbe  chiUraf 
provisions  and  did  take  a  discharge  thereof,  it  was  not  oEdy  in  satisfaction  of  that 
proportions  of  the  bond  of  provision  granted  to  them  by  their  father,  but  of  all  i^ 
they  could  ask  or  claim  of  the  defender,  their  brother,  any  manner  of  way,  and  pMj 
ticularly  of  their  share  of  the  wood  whereunto  likewise  they  pretend  right;  a» 
the  defender  was  always  willing  to  have  paid  the  pursuer  his  proportion  of  hu^tiitfi 
bond  of  provision,  providing  he  would  grant  a  discharge  of  what  he  coold  ask  er 
crave,  as  succeeding  to  his  other  brothers  and  sisters,  and  his  proportion  of  w 
wood,  or  any  other  manner  of  way  :  As  also  the  father,  by  a  warrant  under  bis  h*»i 
did  empower  the  tutors  to  restrict  the  bond  of  provision  if  they  found  cause ;  MJ 
accordingly,  after  the  father's  decease,  the  tutors  and  the  mother  having  conadew 
the  debts,  and  that  the  arrears  thereof  would  be  much  more  than  the  rents  of  tk 
lands  during  the  mother's  Ufetime,  who  is  yet  alive  ;  and  therefore  tbe  tutors,  by » 
contract  and  agree-[5707]-^ent,  did  disburden  and  free  the  defender,  tbe  b^i^?.®^  J* 
wood,  and  accifessing  portions ;  and  the  mother  was  to  educate  and  maintain  tk 
children  for  the  annualrent  of  their  portions  ;  and  it  was  provided,  that  in  case  tk 
heir  should  reduce  his  father's  bond  of  provision,  or  refuse  to  pay  to  every  li^ 
child  at  their  majority,  their  proportions  of  the  bond  of  provision,  in  tbatc«M,k 
should  be  Uable  to  his  mother  for  his  own  aliment,  and  for  the  annualrents  of  aB  tk 
children's  portions,  notwithstanding  they  discharged  the  same  in  his  favours ;  w* 
in  case  that  any  of  the  rest  of  the  children  did  quarrel  the  tutor's  agreement,  ttit 
they  should  be  liable  to  the  heir  for  whatever  the  law  did  allow  for  tbeir  ali^^ 
maintainence,  and  education,  during  their  residence  with  their  mother ;  and  accori^ 
to  that  agreement,  the  defender  did  pay  two  of  the  sisters  their  proportions ofo* 
bond  of  provision,  but  no  part  of  the  wood  nor  accressing  portions.    -^^*"^J\j 
there  being  a  bond  of  provision  granted  to  all  the  children,  and  it  being  acknovMg* 
and  homologated  by  the  defender,  by  payment  making  to  one  or  more  of  the  ^^^j^ 
of  their  proportions,  it  does  so  far  import  his  consent  and  acquiescence  to  the  Wh». 
that  he  cannot  quarrel  it  as  to  the  rest  of  the  children,  seeing  quod  apvfd^  *" 
reprobat ;  as  in  case  a  minor  should  pay  a  part  of  a  sum  contained  in  bis  bo™^*™f 
his  majority,  it  is  such  an  homologation  that  he  cannot  question  the  res ;  *°°  *^ 
voluntary  payment  by  an  apparent  heir  will  not  import  a  behaviour,  nor  make  tw 
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^parent  heir  liable  for  the  debt,  yet  the  case  differs  when  payment  is  made  in  relation 
l^a  preceding  obligation ;  in  which  case,  the  payment  of  a  part  imports  a  homologa- 
cm  ;  and  the  case  of  Primrose  and  Dowie  does  not  meet  this  case,  because  the  decreet 
tbitral  was  in  relation  to  several  particulars,  that  were  penitus  desperatay  and  therefore 
le  homologation  of  one  peat  thereof  was  not  extended  to  the  rest,  and  the  defender's 
ayment  of  a  part  of  the  sums  contained  in  the  bond  of  provision  to  the  other  children, 
m  be  attributed  to  no  other  cause,  nor  admit  of  any  other  construction  but  to  be  an 
Dmologation  and  acknowledgment  of  the  whole  bond,  being  the  same  and  individual 
ight,  especially  being  conjoined  with  the  defender's  missive  letter,  by  which  he 
Mires  the  pursuer  to  state  accounts  as  to  what  was  then  resting  to  him ;  and  the 
iher  decision  does  not  meet  tMs  case,  for,  as  to  the  case  of  M'Kenzie  v.  Fairholm, 
be  Lords  found  that  the  son,  who  was  cautioner  for  his  father,  accepting  of  a  discharge 
t  annualrent  after  his  majority,  did  not  import  an  homologation,  because  the  dis- 
haige  did  not  bear  that  the  son  had  paid  the  annualrent,  but  that  it  was  paid  by  the 
irincipal  debtor;  nor  that  other  case  of  Farquhar  v,  Gordon,  because  the  Lords 
vaad  a  minor  might  secure  himself  either  by  reduction,  or  by  an  action  of  relief,  and 
bat  both  actions  were  compatible ;  and  the  father  did  give  no  warrant  to  restrict 
he  bond  of  provision,  but  having  only  signed  a  blank  paper,  in  order  to  the  filling 
ip  the  inventory  of  some  moveable  goods,  the  tutors  did  unjustly  fill  up  a  warrant  to 
hemselves  to  restrict  the  children's  provisions  ;  whereas  all  that  the  defender  designed 
>7  signing  of  the  blank  paper,  was  in  order  to  the  filling  up  [5708]  ^^  inventory  of 
lome  moveables,  as  appears  by  a  note  written  upon  the  head  of  the  paper,  bearing  to 
Be  an  inventory  of  the  goods  disponed  to  a  blank  person  for  £600  Scots ;  and  the 
iather  was  so  far  from  designing  that  the  children's  portions  should  be  restricted, 
tibat  by  his  testament  he  recommends  to  his  son  and  to  his  tutors  and  curators,  that 
they  should  timeously  and  faithfully  make  payment  to  the  children  of  their  provisions, 
18  he  would  expect  the  blessing  of  God  upon  the  rest  of  his  estate.  The  Lords  found, 
by  the  writs  produced,  that  the  defender  hath  homologated  the  bond  of  provision, 
BOt  only  in  rehttion  to  the  other  children,  but  also  in  relation  to  the  pursuer,  without 
respect  to  any  restriction,  and  therefore  sustain  the  bonds  of  provision  with  the 
substitutions. 

Fd,  Die.  V.  1,  p.  382.    Sir  P.  Home,  MS.  v.  1,  No.  106,  and  v.  2,  No.  774. 


No.  91.    [5711]  James  Mitchell  v.  Margaret  Cunningham.    December  10, 1672. 

Pa3nnent  of  annuabrent,  after  viduity,  found  to  homologate  a  bond  granted  by  a  wife 

stante  matrimonio. 

Margaret  being  charged  to  make  payment  of  500  merks,  contained  in  a  bond  sub- 
scribed by  her  and  her  deceased  husband,  to  James  Mitchell,  did  suspend  upon  this 
WMon,  That  she  had  subscribed  the  bond  stante  matrimonio  [5712]  with  her  husband, 
and  so  was  null. — It  was  answer^.  That  she  had  ratified  the  bond  judicially,  and 
given  her  great  oath  never  to  come  in  the  contrary,  as  likewise  had  made  payment 
of  the  annualrent  since  her  widowity. — The  Lords  did  find  the  payment  of  the  annual- 
rent  relevant  to  make  her  liable,  but  did  not  give  their  interlocutor  upon  her  judicial 
notification  and  solemn  oath  never  to  quarrel  the  same.  Yet  it  seems  that  the  bond 
1>^  for  borrowed  money,  as  it  is  null,  so  the  addition  will  not  make  it  vaUd ;  for 
women  being  secured  per  senatuacomultum  macedonianum,  are  in  the  case  of  minors 
wd  pupils,  who  neither  by  their  bond  nor  oath  adjected  thereto,  can  contract  debt. 

Fd.  Die.  V.  1,  p.  383.    Gosford,  MS.  No.  535,  p.  284. 
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No.  96.    [5721]  LiDDBL  and  the  other  Creditors  of  Dick,  Competing.    July  20, 174t 

In  a  competition  among  creditors,  an  heritable  bond  was  objected  to,  as  wanting  samt 
of  the  necessary  solemnities.  Answered,  The  debtor  had  homologated  it  hf 
assigning  to  the  creditor  the  rents  of  his  lands,  in  which  assignation  he  had  recited 
the  heritable  bond.    The  Lords  repelled  the  defence  of  homologation. 

An  heritable  bond  granted  to  David  Liddel  for  16,600  merks,  docqneled  dni, 
*^  Written  by  WiUiam  Wishart,  notary  at  Fintry,  and  subscribed  before  these  wit])eaae% 
the  said  William  Wishart  and  Thomas  Wishart,"  being  objected  to  as  null,  in  bo  fs 
as  it  did  not  design  both  the  witnesses ;  the  creditor  pleaded  homologation  by  u 
assignation  by  the  granter  to  him  of  the  mails  and  duties  of  the  lands  contained  ii 
the  heritable  bond  for  payment  of  his  annualrents,  which  fully  recited  the  henUbk 
bond,  and  fell  to  have  been  part  of  it,  written  of  the  same  date  with  the  heritable  bood, 
by  the  same  writer,  and  signed  by  the  same  witnesses,  and  wherein  both  their  doig* 
nations  are  expressed  thus,  "  Written  by  William  Wishart,  notary  in  Fintry,  au 
subscribed  before  these  witnesses,  the  said  William  Wishart,  and  Thomas  Wisbit 
his  son." 

But  it  was  nevertheless  found  competent  to  the  creditors  competing  to  object 
the  nullity  of  the  heritable  bond. 

It  was  a  point  upon  which  the  Judges  are  not  of  one  opinion,  how  far  deeds,  vaid 
for  want  of  solemnity,  are  capable  of  homologation.  Although  there  be  some  dedsoa 
sustaining  it,  yet  it  was  never  found  in  any  case  that  homologation  was  good  ib  i 
competition.  Fd.  Die.  v.  3,  p.  274.    KUkerran  (Homologation),  No.  2,  p.  256. 

*^*  This  case  is  reported  by  C.  Home  : 

The  said  David  Liddel  being  creditor  to  Andrew  Dick  by  an  heritable  bond,  in 
Older  the  more  easily  to  obtain  payment  of  his  debt,  purchased  an  assignation  to  & 
minute  of  sale  of  Dick's  lands,  from  one  Forrester,  whereby  Liddel  be^me  debtor 
to  Dick  in  the  price  of  the  lands.  Dick's  creditors  having  used  [5722]  diligence  agaJDit 
him  by  homings,  inhibitions,  arrestments,  Liddel  called  them  all  in  a  mtdtiple-poiBd- 
ing ;  whereupon  a  competition  having  ensued,  Dick's  creditors  objected  to  yddeTi 
heritable  bond,  that  one  of  the  subscribing  witnesses  to  it  was  not  desired  in  thebodr 
of  the  bond,  consequently  it  was  null  by  the  act  1681 ;  the  clause,  requiring  the  boIbb- 
nities  of  the  act,  running  in  the  following  terms :  In  witness  whereof,  I  havesuhecfibed 
this  and  the  two  preceding  pages,  at  Clachan  of  Fintry,  written  by  WiUiam  Wiahait 
notary  at  the  Clachan  of  Fintry,  before  these  witnesses,  the  said  William  Wiahtft 
and  Thomas  Wishart. 

Answered;  Such  nullities  have  been  found  suppliable  by  acts  of  homologatioo; 
and  here  a  strong  one  occurred,  viz.  an  assignation  to  the  mails  and  duties  of  tie 
lands  granted  by  Dick  to  Liddel,  wherein  the  heritable  bond  is  fully  recited,  and  rf 
even  date  with  it,  and  which  was  written  by  the  same  writer,  and  had  the  same  ^ 
nesses,  and  ought  to  have  been  a  part  of  it ;  and  here  Thomas  Wishart  is  designed 
"  son  to  WilUam  Wishart,  notary  in  Fintry."  If  indeed  Dick  had  been  brought  nwff 
any  disability  by  his  creditors,  betwixt  the  date  of  the  heritable  bond  and  the  aaagia- 
tion  to  the  mails  and  duties,  there  might  have  been  ground  to  have  made  a  distinctioB 
betwixt  the  debtor  and  his  creditors,  with  respect  to  the  efEect  of  the  nullity  and  ict 
of  homologation  ;  but  as  they  were  both  execute  unico  cofOextu,  there  is  no  nxm 
for  such  a  distinction.  See  17th  Feb.  1715,  Sinclair  «.  Sinclair,  voce  Warr ;  29th  Feb. 
1732,  Suddy,  see  Appendix  ;  21st  January  1735,  Blackwood,  see  Appbkdix. 

The  Lords  found  it  competent  to  the  creditors,  competing  with  the  poiauer  far 
the  price,  to  object  the  nullity.  C.  Home,  No.  272,  p.  441 
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No.  96.       Nasmith  of  Ravenscraig  v.  Stobt  of  Braco.    November  9, 1748. 

A  disposition  of  superiority  burdening  it  with  the  vassaFs  right,  found  to  make  the 
purchaser  liable  to  anomalous  conditions  in  the  vassal's  charter. 

Robert  Hamilton,  by  his  disposition  to  Claud  Nasmith,  mentioned  in  the  case 
betwixt  the  same  parties  5th  July  1748,  voce  Personal  and  Real,  had  granted  several 
privileges  to  his  vassal ;  as  that  he  or  his  tenants  being  convicted  of  any  wrong  or  riot 
in  the  superior's  court,  should  not  be  fined  in  more  than  50s.  Scots,  and  that  his  heirs 
and  assignees  shoxdd  be  entered  upon  payment  of  double  the  feu-duty  ;  and  he  gifted 
to  him  the  casualties  of  non-entry,  liferent-escheat,  or  any  other  by  which  the  lands 
might  fall  into  his  hands ;  and  having  disponed  the  superiority  to  Ravenscraig,  he 
excepted  from  the  warrandice  the  feu-rights  and  charters  granted  by  him  and  his 
predecessors,  with  the  burden  whereof  he  granted  that  disposition ;  declaring  that 
the  exception  of  the  feu-rights  should  not  infer  a  ratification  thereof,  but  that  it  should 
be  lawful  to  Ravenscraig  to  impugn  them  on  any  ground  of  law,  not  inferring  war- 
randice against  him. 

Pleaded  for  the  pursuer  of  the  no-entry  against  the  defender  offering  to  enter,  upon 
a  charter  being  granted  him  containing  these  clauses.  That  they  being  [5723]  contrary 
to  the  nature  of  the  holding,  were  only  personal,  and  not  binding  on  a  singular  suc- 
cessor. 

Pleaded  for  the  defender,  The  disponer  is  bound  by  the  warrandice  of  his  disposition 
to  make  the  privileges  efEectual  to  his  vassal ;  and  has  taken  the  purchaser  of  the 
superiority  bound  not  to  quarrel  any  right  in  the  vassal,  on  which  he  may  have  war- 
randice against  his  author. 

Replied,  The  disponer  is  bound  that  he  and  his  heirs  shall  allow  these  immunities, 
.  but  not  that  he  shall  retain  the  superiority  of  the  lands  ;  and  therefore  no  warrandice 
is  incurred. 

Observed,  That  these  clauses,  being  contrary  to  public  law,  could  not  be  made 
real ;  and  therefore  a  personal  obhgation  was  taken  for  them,  which  went  no  further 
than  to  bind  the  granter  while  he  continued  in  the  right. 

The  Lords,  5th  July  1748,  '*  found  that  the  clauses  anent  receiving  the  disponee, 
his  heirs  and  assignees,  vassals  for  a  certain  sum,  and  discharging  the  casualties  of 
superiority  mentioned  in  the  disposition,  were  not  real,  and  did  not  affect  the  pursuer 
a  singular  successor ;  and  therefore  ought  not  to  be  engrossed  in  the  charter." 

On  bill  and  answers  observed,  besides  the  argimients  used  above,  That  the  dis- 
position to  the  superiority  was  burdened  with  the  feu-right ;  and  Ravenscraig,  by  his 
acceptance  of  his  right  so  qualified,  was  bound  to  implement  it. 

The  Lords  found,  that  Nasmith  of  Ravenscraig,  purchaser  of  the  superiority, 
having  accepted  his  disposition  thereto  burdened  with  the  feu-right  granted  to  the 
original  vassal,  was  obliged  to  implement  to  the  said  vassal  and  his  successors  the 
obhgations  contained  in  the  feu-charter  granted  to  him."    See  No.  9,  p.  4180. 

Act.  R.  Cbaioie.— Alt.  A.  Macdouall. — Clerk,  Murray. 

Fol,  Die.  V.  3,  p.  271.    2>.  Falconer,  v.  2,  No.  6,  p.  7. 


No.  97.        [5726]  James  Rymer  v.  Alexander  M'Intyre.    July  19,  1781. 

An  informal  indenture  was  found  homologated  by  the  service  having  taken  place. 

In  May  1776,  a  son  of  M^IntjTe's,  under  eleven  years  of  age,  entered  into  the 
service  of  Rymer,  in  his  trade,  that  of  an  engraver ;  and,  soon  after,  an  indenture 
was  executed  between  them,  by  which  the  boy  was  to  become  bound  as  an  apprentice 
to  him,  for  the  term  of  six  years.  This  writing,  however,  though  subscribed  by  Rymer, 
by  M'Intyre,  as  cautioner  for  his  son,  and  by  the  boy  himself,  was,  in  other  respects, 
informal.     The  testing  clause  stood  thus  :  ''  In  witness  whereof,  both  the  said  parties 
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have  subscribed  these  presents,  written  upon  stamped  paper  by  (Signed)  Grrk 
Rymer,  shoemaker,  and  Adam  Richardson,  ditto."  And  below,  these  names  wot 
repeated  thus  :  "  Witness,  Gavin  Rymer,  Adam  Richardson." 

The  boy  continued  to  serve  Rymer  till  October  1779,  when  his  father,  on  an  aik|i- 
tion  of  bad  usage,  took  him  away  from  his  master's  service  ;  upon  which  [S727]  Bynff 
brought  an  action  against  M'Intyre,  concluding  for  the  penalty,  and  for  damages. 

Pleaded  for  the  defender  ;  The  indenture,  from  i1»  wanting  such  a  proper  desigaa- 
tion  of  the  writer  and  witnesses,  as  is  required  by  the  act  1681,  cap.  5,  is  void  ui 
null.  This  statute  has  not,  like  1593,  cap.  179,  left  any  room  for  a  poeterior  cosde 
scendence  ;  and,  as  its  words  expressly  declare  a  writing,  so  defective,  to  be  aheoluteir 
null,  no  person  can  reasonably  think,  that  it  afiords  nothing  more  than  an  ezoeptkB 
which  may  be  tacitly  renounced  by  acts  of  homologation. 

Answered  ;  If  defective  deeds  are  not  to  become  valid  by  homologation,  a  man'i 
titles  to  his  estate  may  not,  even  after  the  years  of  prescription,  afford  him  any  security. 
It  is  only  in  nudis  fin^ms  contractus,  that  the  statutory  nullities  have  force.  Svbee- 
quent  approbatory  acts  remove  every  objection.  Such  has  been  found,  by  moy 
decisions,  to  be  the  effect  of  implement  in  tacks  and  in  marriage  contracts.  Such,  too. 
is  the  known  effect  of  rei  interventus.  And,  surely,  the  boy's  continuing  to  aem 
under  the  indenture  for  upwards  of  three  years,  imports  a  sufficient  homologalioB ; 
November  23,  1699,  Greeson  contra  Scott,  voce  Writ  ;  January  21,  1735,  Tclfercwifti 
Hamilton,  Ibidem. 

Observed  on  the  Bench  ;  As,  in  this  case,  there  is  full  evidence  of  an  agreeii»t 
between  the  parties,  there  would  have  been  good  ground,  altogether  indepeodeat 
of  the  indenture,  for  compelling  either  of  them  to  enter  regularly  into  a  written  cos* 
tract. 

The  Lords,  "  in  respect  of  the  apprentice's  entering  into  his  master's  service,  aad 
continuing  there  for  three  years,  by  which  the  indenture  was  homologated  by  both 
parties,  repelled  the  objection  of  the  want  of  the  legal  solemnities,  made  to  the  a- 
denture."    See  Writ. 


Lord  Ordinary,  Hailes. — Act.  H.  Erskine. — Alt.  Rae.— Clerk,  Robertson. 
S.  Fol.  Die.  V.  3,  p.  274.     Fac.  Col.  No.  74,  p.  128. 


No.  1.     [5759]  Lady  Rankeillor  v.  The  Lady  Ayton.    July  8  and  23, 1709. 

In  a  process  against  a  relict,  to  whom  the  half  of  the  household  plenishing  was  disponed, 
it  was  found,  that  uncut  webs  of  cloth  were  not  household  plenishing,  nor  suA 
large  silver  vessels  as  were  kept  rather  for  ornament  than  for  daily  use  ;  nor  med&ls, 
unless  the  defender  could  prove  that  they  had  been  gifted  to  her  as  paraphemali*. 
This  according  to  Fountainhall's  report.  According  to  Forbes,  the  silver  vessek 
were  considered  to  be  household  plenishing. 

In  the  process  at  the  instance  of  the  Lady  Rankeillor,  assignee  constitiitd  by 
the  deceased  Lord  Rankeillor  her  husband,  confirmed  executor  creditor  to  Sir  Joh 
A3rton  of  that  ilk,  against  Sir  John's  Lady,  as  intromitter  with  goods  and  gear  beloDg- 
ing  to  the  defunct,  the  defender  contended,  That,  by  her  contract  of  marriage,  she  bo 
right  to  the  just  and  equal  half  of  the  whole  plenishing  and  furniture  of  his  house, 
as  well  heirship  as  other  moveables,  free  of  all  debts. 

Alleged  for  the  pursuer  ;  Imo,  The  defender  can  have  no  share  of  uncut  webe  of 
cloth  lying  by  the  defunct :  because,  these  not  being  formed  to  any  particular  we, 
but  applicable  to  many  uses,  or  to  sale,  are  not  reckoned  household  furniture  or  pleDish* 
ing,  which,  by  the  Romans,  is  called  sujypelleXy  and  defined  domesticum  j>airis'la»^^ 
instrumentum  rerum  ad  quotidianum  usum  paratarum.  2do,  Vessels  of  silver  cf  a 
larger  size,  as  the  great  bason,  laver,  and  caudel  pot,  fall  not  under  division  as  hoB»- 
hold  furniture  ;  because  these  were  not  for  daily  use,  but  for  ornament  or  ostentatioD. 
and  had  been  long  in  the  family,  1.  3,  §  ult.  ff.  De  Suppdlectile  Legata.  So  the  CoJirt 
of  Frizeland,  Sande,  lib.  2,  tit.  5,  def .  5,  in  the  case  of  a  division  of  household  funutare 
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betwixt  married  persons,  SupeUectili  id  tantum  adscripsit,  quod  eonjugihua  fuit  in  quoti- 
diano  asUy  non  iUud  quod  non  in  quotidiano  usu,  sed  in  argentario  repositum  habuerunU 
3tio,  The  defender  ought  to  restore  without  division  two  gold  medals,  viz.  an  Eliza- 
beth, valued  about  two  pounds  Sterling,  and  a  medal  on  the  siege  of  Breda  valued 
about  ten  pounds  Sterling,  except  she  can  instruct  they  were  gifted  to  her  by  her 
husband  at  or  before  her  marriage  ;  with  the  proving  whereof  she  ought  [5760]  to  be 
burdened,  since  giving  is  not  to  be  presumed  from  her  possession,  because  of  the  easy 
access  she  had  thereto  after  her  husband's  death. 

Answered  for  the  defender  ;  Imo,  The  uncut  webs  must  fall  under  division,  and  be 
reckoned  household  furniture,  though  not  actually  formed  and  shaped  to  that  use  ; 
because  they  were  made  and  provided  for  the  use  of  the  family,  as  to  be  hangings  to 
rooms,  bed-clothes,  table-linens,  &c.,  and  not  for  sale  :  And  it  were  hard  to  exclude  the 
Lady  from  a  share  of  her  own  virtue,  to  which  she  has  so  clear  a  right.  The  word 
suppeUex  in  the  civil  law  was  not  so  extensive  as  household  furniture  in  ours  ;  there 
being  in  the  Pandects  a  title,  De  Auro,  Mundo,  Ornamentis,  Vests  vd  Vestimentis 
Legatis  (whereof  several  species  come  under  the  denomination  of  house  furniture), 
distinct  from  the  title  De  SuppeUectHe  Legata.  2do,  Albeit  when  the  Romans  affected 
to  live  ritu  et  more  veterum  Sabinorum,  silver  work  did  not  with  them  fall  under  sup- 
pMex ;  yet,  when  under  their  Emperors,  they  became  masters  of  the  world,  they 
ridiculed  that  ancient  austerity,  and  had  scarcely  any  household  vessels  that  were  not 
of  silver  and  gold,  1.  3,  §  5, 1.  8, 1.  9,  §  1,  De  Suppellectile  Legata,  And  here  there  can 
be  no  doubt  but  the  larger  vessels  fall  under  division,  considering  that  the  Lady  is 
provided  to  a  half  of  the  heirship,  as  well  as  of  the  other  common  moveables.  The 
distinction  betwixt  what  is  designed  for  daily  use,  and  that  for  ornament  or  extra- 
ordinary occasions,  is  frivolous  ;  for,  whatever  is  kept  in  the  house  and  family  to  be 
made  use  of,  whether  daily  or  upon  solemn  occasions,  must  be  reckoned  household 
furniture  ;  otherwise  it  were  as  reasonable  to  distinguish  betwixt  table  and  bed-linens, 
or  the  like,  daily  used,  and  those  kept  for  extraordinary  occasions.  So  that,  if  the 
pursuer's  argument  prove  any  thing,  it  proves  too  much.  Again,  had  Ayton  designed 
no  share  of  the  great  silver  vessels  to  his  Lady,  he  would  either  have  expressly  ex- 
cepted them,  or  tailzied  them  with  the  estate  to  his  son;  as  some  noblemen  have  tailzied 
their  jewels  with  their  estate  ;  and  one  tailzied  a  silver  salt  of  immense  weight  and  big- 
ness, that  had  been  made  to  prevent  giving  offence  to  some  by  the  superstitious  omen 
of  overturning  the  salt.  3tio,  The  medals  are  presumed  to  be  the  defender's,  since 
they  are  in  her  possession  ;  for  it  is  not  possible  that  she  can  prove  that  these  jocalia 
were  her  marriage  gifts,  as  indeed  they  were,  it  not  being  ordinary  for  the  like  to  be 
given  in  the  presence  of  witnesses. 

Replied  for  the  pursuer ;  The  parallel  betwixt  finer  linen  and  the  greater  silver 
vessels  doth  not  hold,  because  the  former,  though  not  daily  used,  is  not  of  the  kind 
of  what  is  of  necessary  use  ;  whereas  these  last  were  never  intended  for  necessary  use, 
but  only  for  ornament,  as  res  prelioscB.  And  as  an  argument  that  the  defunct  had  no 
thoughts  ojE  giving  his  lady  any  share  thereof,  she  is  provided  to  the  half  of  the  house- 
hold furniture,  or  600  merks  in  her  option  ;  whereas  the  silver  vessels  in  controversy 
are  of  far  greater  value,  abstracting  from  the  other  household  furniture. 

[5761]  Duplied  for  the  defender  ;  The  alternative  of  500  merks  can  have  no  influence 
upon  the  point  of  right ;  seeing  that  was  adjected  only  in  case  the  half  of  the  plenishing 
had  proved  to  be  of  less  value,  which  indeed  might  have  happened,  seeing  no  man 
can  tell  what  household  furniture,  or  other  effects,  he  will  leave  at  his  death. 

The  Lords  found,  that  the  clause  in  the  defender's  contract  of  marriage  carried 
her  to  a  share  of  all  heirship  moveables  that  were  household  plenishing,  but  no  other 
heirship  moveables  ;  nor  to  the  medals,  unless  they  were  gifted  by  her  husband  at  or 
before  the  marriage  :  And  found,  that  the  uncut  cloth  was  not  to  be  reckoned  household 
plenishing ;  but  that  the  silver  plate,  though  not  destined  for  daily  use,  falls  under 
the  denomination  of  such  plenislung.  Here  it  was  observed  by  one  of  the  Lords,  That 
the  decision  of  the  Court  of  Frizeland,  observed  by  Sande,  was  only  in  the  case  where 
a  wife  claimed  her  legal  share  of  plenishing,  under  which  heirship  plenishing  doth  not 
fall,  and  therefore  doth  not  meet  the  present  case.    See  Husband  and  Wife. 

Fol.  Die.  V.  1,  p.  384.     Forbes,  p.  34L 
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No.  8.      [5771]  Lady  Wigton  v.  Lady  Clementina  Flebdno.    June  7, 1748. 

The  Lords  found,  That  a  lady's  dressing  plate  were  not  paraphemaUa,  so  as  ts 
exclude  the  communio  bonorum»    See  Appendix.  FoL  Die.  v.  3,  p.  278. 


No.  9.  MuNOEL  V.  Calder.    January  11, 1750. 

A  bill  to  a  wife,  bearing  exclusion  of  the  jus  mariti,  effectual,  where  it  is  for  moae? 

that  does  not  fall  under  it. 

Patrick  Calder  of  Reidford,  accepted  a  bill,  payable  to  Janet  Mungel,  spouse  to 
James  Hastie  of  Boggo,  in  the  following  terms  :  "  Against  Martinmas  next,  pay  to 
me  Janet  Mungel,  spouse  to  James  Hastie  of  Boggo,  or  my  order,  secluding  my  husbaid'i 
jus  maritif  in  the  house  of  William  Rannie,  merchant  in  Falkirk,  the  sum  of  tiranty 
guineas,  value  in  your  hand  received  of,  (signed)  Janet  Mungel." 

The  charge  on  this  bill  was  suspended  on  the  following  reasons,  Ist,  That  it  vai 
null,  not  being  in  the  ordinary  form  and  stile  of  a  bill,  as  containing  an  exclusion  of 
the  husband's  jus  mariti,  2do,  The  value  by  presumption  of  law,  must  have  belonged 
to  the  husband,  and  it  was  not  in  the  wife's  power  to  exclude  the  husband's  jus  mortfi ; 
therefore  the  accepter  is  not  bound  to  pay  to  her  but  to  her  husband,  against  whom 
the  suspender  had  a  compensation  to  plead. 

To  all  which  the  answer  was,  That  the  bill  was  granted  as  the  value  of  a  gown, 
which  was  agreed  to  be  given  to  the  charger,  upon  the  sale  of  certain  lands  by  Bogp 
to  Reidford,  and  which  did  not  fall  imder  the  jits  marili,  and  the  husband  nor  ^ 
creditors  had  no  interest  in  it. 

Which  the  Ordinary  "  sustained,  and  found  the  letters  orderly  proceeded ; "  and 
the  Lords  "  adhered." 

Fol.  Die.  V.  3,  p.  278.    Kilkerran  (Husband  and  Wife),  No.  17,  p.  269. 


No.  15.  [5777]  Barclays  v.  Pearson.    January  26, 1682. 

The  creditor  in  a  bond  dying  after  the  term  of  payment  of  the  principal,  and  bcfwe 
the  term  of  payment  of  annualrent ;  the  bond  was  found  moveable  as  to  the  relict 
the  payment  of  annualrent  being  that  which  makes  it  heritable  quoad  relictam ;  but 
a  clause  to  infeft  would  have  made  the  bond  heritable  ah  initio  ;  and  it  is  debateable, 
if  a  clause  secluding  executors  would  exclude  the  wife  from  her  part  of  a  bond,  other- 
wise moveable,  albeit  it  would  cut  off  the  fisk  and  executors. 

Fol  Die.  V.  1,  p.  385.    Harcarse  (Bonds),  No.  171,  p.  38. 


No.  22.      [5784]  Margaret  M*Ken2ie  v,  Robertsons.    December  23, 1668. 

The  relict's  third  of  moveables  is  not  burdened  with  bonds  due  by  her  husband  beazisg 

annualrent. 

Margaret  M*Kenzie  pursues  the  executors  of  her  husband  to  pay  her  share  of  the 
moveables,  who  alleged  absolvitor,  because  there  was  as  much  debt  as  would  eidtaos 
the  whole  moveables.  It  was  answered,  Non  relevat,  unless  it  were  alleged  that  the 
executors  had  paid  the  debt ;  for  the  debts  being  yet  due,  it  is  jus  iertii  for  them  to 
allege  thereupon ;  neither  can  this  pursuer  propone  allegeances  of  payment,  com- 
pensation, or  any  other,  or  the  defenders  reply  upon  the  debts  belonging  to  third  partses, 
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unless  they  were  pursuing  themselves ;  but  the  pursuer  is  content  to  find  caution 
to  repeat  her  share  in  case  they  were  distrest. 

The  Lords  repelled  the  defence,  but  prejudice  to  the  executor  to  suspend  on  double 
poinding,  calling  the  creditors. 

It  was  further  alleged  for  the  defenders,  That  they  must  have  allowance  of  sums 
bearing  annuabent  since  1641.  It  was  answered.  That  no  such  sums  can  burden 
the  rehct's  part,  because,  by  the  act  of  Parliament,  the  relict  has  no  share  of  such  sums 
if  they  were  due  to  the  defunct ;  and  therefore,  a  'pari,  she  cannot  be  burdened  with 
such  sums,  being  due  by  the  defunct.  The  defenders  answered,  That  the  act  of 
Parliament  excludes  relicts  from  such  sauns  as  bear  annualrent,  being  due  to  their 
husbands, but  doth  not  bear,  that  they  shall  be  free  of  such  sums  due  by  their  husbands; 
and  statutes  being  stridi  juris,  the  Lords  cannot  extend  them  beyond  their  sense  to 
like  cases.  The  pursuer  answered.  That  the  Lords  always  did,  and  might  explain, 
and  extend  acts  of  Parliament  to  cases  impUed,  and  consequent,  albeit  not  verbatim 
®^'[6786]'Pi^^t ;  and  as  to  this  act  of  Parliament,  it  bears  expressly,  that  all  such 
bonds  shall  remain  in  their  condition  as  they  were  before  the  act  of  Parliament  1641, 
quoad  fisoum  et  rdictam,  before  which  the  bonds  bearing  annualrent  could  not  have 
burdened  the  relict ;  for  the  word,  "  such  bonds,"  may  not  only  be  extended  to  bonds 
due  to  defuncts,  but  to  bonds  due  by  defuncts. 

The  Lords  repelled  also  this  defence,  and  found  the  reUct's  part  not  to  be  burdened 
with  anv  bonds  due  by  her  husband  bearing  annualrent,  unless  they  had  become 
moveable  by  a  charge,  or  that  the  term  of  payment  of  the  annuabent  was  not  come 
at  the  defunct's  death.  Fol.  Die.  v.  1,  p.  386.    Stair,  v.  1,  p.  576. 


No.  23.  OsBORN  V,  Young  and  Menzies.    January  10, 1696. 

The  Lords  found  a  husband  not  liable  for  the  principal  sums  of  heritable  debts  due 
by  his  wife,  whether  heritable  by  a  clause  of  infef tment,  or  by  bearing  annualrent ; 
but  found  him  liable  for  the  bygone  annualrents  of  the  same,  and  in  time  coming 
during  the  standing  of  the  marriage. 

The  Lords  advised  the  point  debated  between  Harry  Osbom,  late  of  Peppermill, 
and  Catharine  Toung,  and  Menzies,  her  husband,  whether  a  wife's  heritable  bond 
granted  before  her  marriage,  and  whereof  the  term  of  payment  of  the  annuabent 
was  then  past,  did  make  the  husband  personally  liable  in  payment  of  the  same  ?  It 
was  alleged.  That  the  marriage  was  a  voluntary  novation,  whereby  subibat  personam 
mulieris,  and  imdertook  all  her  debts,  and  which  were  compensed  by  the  marital 
affection  to  her  person,  with  her  fidelity,  and  other  c[ualifications,  havins  taken  her 
for  better  and  for  worse ;  otherwise  women  contracting  a  great  deal  of  debt,  mi^ht 
by  marriage  procure  themselves  a  protection  from  personal  execution,  and  Imowmg 
their  husbands  would  not  be  liable,  they  might  easily  cheat  their  creditors  thereby, 
and  take  away  theb  rights,  whereas  jus  meum  mihi  invito  auferri  non  potest.  An- 
swered, The  marriage  introduced  a  communion  of  goods  and  debts,  but  not  promis- 
cuously of  all,  but  only  of  moveable  debts  and  goods  ;  so  that  as  the  jus  tnariti  reaches 
no  heritable  bonds  (which  in  this  case  are  understood  to  be  any  bonds  bearing  annual* 
rent,  [5786]  where  the  term  of  payment  is  past  before  marriage),  due  to  the  wife, 
ergo  a  varitate  rationis,  and  by  the  same  analogy  of  law,  he  should  be  liable  for  no 
heritable  debts  so  due  by  his  wife  before  the  solenmization  of  the  marriage  ;  for  quern 
sequitur  oommodum,  eundum  et  sequi  debet  incommodum,  and  they  are  correUUa  ;  so  that 
if  law  gives  me  no  right  to  debts  of  that  nature,  it  ought  not  to  burden  me  with  the 
like  debts,  but  justly  relieves  me  of  the  same.  It  is  true,  a  husband  has  the  administra- 
tion of  a  wife  s  heritable  rights,  so  as  the  fruits  and  annuabents  arising  from  the 
same  fall  under  his  jus  tnariti,  and  may  be  disposed  of  by  him  without  his  wife's  consent, 
at  his  pleasure  ;  and  therefore  it  may  be  justly  argued,  that  he  in  hke  manner  should 
imdergo  the  payment  of  the  annualrents  of  his  wife's  heritable  debts,  because  these 
annualrents  being  moveable  (though  accessory  to  an  heritable  security,  and  so  might 
be  alleged  to  retain  the  same  nature),  they  fall  sub  communione  bonorum.  Only  it  is 
here  debateable,  whether  they  will  simply  afiect  the  husband  and  his  heritage,  or 
MOK.  I.  23* 
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only  in  valorem  of  his  moveables,  and  in  quantum  both  his  wife's  part  of  the  mon* 
ables,  and  his  own  extend  ;  or  if  he  will  be  only  liable  in  quantum  he  is  hu/cnbu  br 
her.  Replied,  He  ought  to  be  personally  liable,  because  if  he  pay  an  heritable  ^ 
for  his  wife,  law  presumes  she  may  have  another  heritable  debt  owing  to  her  wliidik 
may  reach,  and  afiect  by  arrestment,  and  so  be  no  loser.  The  Lords  tried  if  there  ki 
been  any  decisions  on  either  hand  ;  but  found  no  pathed  road,  people  bavins  eitfaa 
paid  voluntarily,  or  forborne  to  urge  this  point  by  a  tacit  ac<^uie8cence.  Omj  Star 
states  the  case  in  his  Institutions,  Book  1,  Tit.  4,  §  17,  and  thmks  it  unreasonftbk  to 
oblige  the  husband  for  the  wife's  heritable  debts  ;  and  I  find  Molineus  ad  eofMuetitiwi 
Pariaiensea,  with  the  late  collection  of  the  Coustumes  de  PariSy  tit,  de  cammwwMi  in 
hiena,  makes  only  the  husband  liable  for  his  wife's  moveable  debts  and  pentrndla, 
but  not  for  the  debts  they  call  realles  and  hypothecaires,  which  answer  to  our  hentiUi 
bonds.  The  Lords  by  plurahty  found  a  husband  not  liable  for  the  principal  sm 
of  heritable  debts  due  by  his  wife,  whereof  the  term  of  payment  was  come  aod  br- 
gone  the  time  of  the  marriage  ;  but  decerned  against  him  for  the  bygone  annu&lroii 
of  the  same  and  in  time  coming  during  the  standing  of  the  marriage  allenarly.  Tbe 
same  decision  was  renewed  in  the  case  of  Hay  of  Naughton  v,  Robert  Qeland  ud 
Jean  Henderson,  12th  February  1696 ;  but  several  of  the  Lords  stzruggled  mn^ 
against  it.  If  the  husband  be  lucraius  by  getting  a  considerable  tocher  ad  stuii»aiii 
onera  matrimonii,  it  may  be  pleaded  he  ought  to  be  liable  even  in  heritable  debts, 
in  quantum  lucratus  est,  if  the  tocher  be  considerable. 

Fol  Die,  V.  1,  p.  386.    FountainhaU,  v.  1,  p.  699. 


No.  32.  [5795]  CocKBURN  v.  Burn.    February  21, 1679. 

The  Lords  found,  where  wives  uplift  sums  heritable  quoad  maritum,  and  re-emplof 
them  again  upon  another  heritable  security,  the  husband  had  no  interest  theiwn, 
though  he  got  no  tocher ;  as  also  they  found  (which  was  never  decided  befoie),  to 
in  the  wife's  deeds  of  administration  of  her  own  proper  goods,  not  falling  undtf  cob- 
munion,  she  needed  not  her  husband's  consent,  without  prejudice  of  his  right  to  tk 
annualrents  jure  mariti.     This  last  was  not  debated.  FountainkaUf  MS, 


No.  38.    [5799]  Dame  Janet  Murray  Lady  Pitfirran  v.  Mr.  Alexandbb  WfOft 
Chamberlain  to  the  Earl  of  Kinnoul.     July  26, 1709. 

A  bond  granted  to  a  Lady  in  lieu  of  the  ordinary  compliment  of  a  gown,  for  oonwDtiBg 
to  the  alienation  of  her  husband's  lands,  f oimd  not  to  fall  under  the  jus  iMriii. 

In  the  suspension  of  a  charge  at  the  instance  of  the  Lady  Pitfirran  t?.  Mr.  Aleiawiff 
Wood,  for  payment  of  £1400  contained  in  a  bond  granted  by  him  to  the  chaiger,  to 
the  behoof  of  the  Lady  Cultmalundie  her  daughter,  in  lieu  of  the  compliment  of  agow 
for  renouncing  her  liferent  right  in  the  lands  [5800]  of  Cultmalundie,  puichsscdbytia 
Earl  of  Kinnoul  from  David  Drummond  her  husband  ; — the  Lords  found  the  iwtd 
not  compensable  by  a  bond  granted  of  the  same  date  for  the  like  sum  by  thehiiBl»ad 
to  Alexander  Wood  the  suspender,  in  respect  the  customary  gratification  to  a  ^ 
for  her  consent  to  the  ahenation  of  her  husband's  lands,  commonly  called, "  thcU^' 
gown,"  falls  under  the  paraphernaha,  and  excludes  the  jus  mariii  ;  and  it  hanily  f«B- 
sisted  with  bona  fides  in  the  suspender,  to  take  another  bond  at  the  same  timeifl** 
the  husband,  to  defeat  the  security  granted  to  the  Lady. 

Fol,  Die.  V.  1,  p.  387.    Forhes.  p-  ^' 
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fo-  *3.  [5803]  Earl  of  Leven  v.  Montgomery.    February  27, 1683. 

A  woman  gifting  away  her  paraphernalia  upon  deathbed,  and  the  same  being 
juarrelled  by  her  heir,  as  in  his  prejudice,  by  laying  the  burden  of  the  moveable  debts 
toon  him,  the  Lords  sustained  the  donation,  seeing  paraphernalia  are  not  subject  to 
fie  heir's  relief  of  moveable  debts  as  other  moveables  are. 

Fd.  Die,  V.  1,  p.  388.    P.  Falconer, 


Ho.  45.  [5821]  Dicks  v.  Mr.  Andrew  Massie.    January  16,  1695. 

What  articles  are  accounted  paraphernalia.    See  Synopsis. 

Mersington  reported  Dicks  and  Dr.  Crawford  contra  Mr.  Andrew  Massie,  for  return 

of  the  8000  merks  of  tocher,  conform  to  a  clause  in  the  contract. — Alleged,  He  must 

have  deduction  of  her  funeral  charges  ;  for,  though  it  be  officium  humanitatis,  and  a 

debt  on  a  husband  to  bury  his  wife,  on  his  own  expenses,  where  she  hath  no  separate 

estate  wherewith  to  do  it ;  yet  where  her  tocher  returns  to  her  nearest  of  kin,  they 

ought  to  bear  it. — Answered,  He  liferents  it ;  and  also  had  a  jointure  of  £1000  per 

annum  by  her,  which  came  by  her  first  husband,  and  so  he  is  lucrattis, — Replied,  All 

that  was  spent  ad  sustinenda  onera  matrimonii ;  and  what  if  one  should  marry  an 

heiress,  should  not  her  own  estate  bury  her  ? — The  Lords  considered  this  was  not  a 

debt  due  stante  matrimonio,  but  existed  after  the  dissolution  ;  and  the  executors  were 

in  lucTo  captando ;  therefore  the  funerals  ought  to  be  deducted  out  of  the  first  end 

of  the  8000  merks  which  return. — Yet  every  part  of  the  husband's  estate  falling  to  a 

wife's  nearest  of  kin,  as  the  half  or  third  of  his  moveables,  would  not  be  subject  to  her 

funeral  expenses.    See  3rd  Feb.  1681,  Gordon  v.  Inglis,  Div.  3,  Sec.  6,  h,  t     Then  they 

misted  on  repetition  of  the  paraphernalia ;  and  the  question  arose,  what  fell  under 

that  name  ?    The  Lords  thought  her  apparel  and  ornaments,  [5822]  and  the  mundus 

mviiebris  was  comprehended  under  it,  as  m  Lady  BoghalPs  process  against  the  Duchess 

of  Lauderdale.    See  Appendix. 

February  14. — In  the  action  of  repetition  of  8000  merks  pursued  by  Dicks  v. 
Mr.  Andrew  Massie,  Regent,  the  Lords,  on  the  16th  of  Jan.  1695,  having  found,  that 
he  ought  to  have  allowance  of  his  wife's  funeral  expense  out  of  the  fore-end  of  that 
sum ;  and  he,  under  that  name,  craving  the  medicaments  and  fees  to  doctors,  with 
the  mournings,  the  Lords  found,  that  a  husband  regulariter  being  obliged  jure  humani" 
UUis  to  bury  his  wife,  the  funeral  expenses  here  could  extend  neither  to  drugs  nor 
mournings,  but  allenarly  to  the  charge  expended  on  the  likewake  and  burial,  as  bread, 
^ne,  dead-linens,  coffin,  grave-making,  the  bell-man,  the  poor,  &c.  Yet  in  the  title, 
D.  Be  religions,  it  is  taken  more  largely  in  several  of  the  texts  there. 

December  4. — Mersington  reported  Dicks  contra  Mr.  Andrew  Massie,  mentioned 
16tli  January  1695,  for  restoring  to  them,  as  his  wife's  executors,  her  bona  paraphernalia, 
The  Lords  found  he  could  have  no  allowance  for  the  £20  Sterling  he  paid  out  for  her 
wedding-cloaths,  because,  being  a  moveable  debt,  it  fell  sub  communione  bonorum, 
aiid  80  was  extinct  and  ceased  to  be  a  debt ;  but  it  would  have  been  otherwise  if  it 
lu»d  been  heritable  quoad  maritum,  as  bearing  annualrent.  Then  the  next  question 
yjw,  What  were  to  be  reputed  paraphernalia  ?  A  list  and  condescendence  was  given 
in,  containing  articles  which  cannot  fall  under  the  mundus  muliehriSy  which  are  only 
for  ornament  of  the  wife's  body,  such  as  bracelets,  necklaces,  breast- jewels,  ear-rings, 
which  use  only  to  be  worn  by  women ;  but  watches,  rings,  &c.,  which  are  epiccsni 
9^fien8,  and  of  promiscuous  use,  as  well  worn  by  men  as  women,  are  not  so  clearly 
paraphernalia,  unless  it  be  proved  they  were  given  to  her  by  her  husband,  and 
in  her  custody  and  possession  the  time  of  his  life,  and  so  worn  and  used  by  her.  As 
for  webs  of  cloth,  &c.,  the  Lords  rejected  them ;  and  for  cabinets,  found  them  not 
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paraphernalia,  unless  they  were  made  expressly  et  destinatione  matris-famUias  to  tbi 
particular  use  of  holding  her  rings  and  jewels  ;  neither  were  medalB  any  part  of  tkev ; 
but  would  not  restrict  her  to  one  of  each  sort  (as  done  in  heirship  moveables),  bit 
a  wife  may  have  more  of  one  kind,  though  it  defraud  creditors  to  multiply  these  too 
much,  and  encourage  vdves  to  cause  their  husbands  furnish  them  with  such  iXKji. 
The  Spanish  and  Italian  doctors  are  very  narrow  to  wives  on  this  head,  and  allow 
them  only  the  use  {ut  omatiores  appareant),  but  not  the  property  of  them  :  And  what 
they  are  extravagant,  they  are  like  donations  inter  mrum  et  uxoremj  and  so  revocaUe.— 
In  the  case  of  the  Duchess  of  Lauderdale,  and  Lady  Boghall,  the  Lords  inclined  to 
restrict  their  paraphernalia  as  much  as  could  be  ;  and,  in  this  present  cause,  tkr 
resolved  to  hear  the  lawyers  in  their  own  presence,  to  establish  a  rule  what  diovU 
be  reputed  paraphernalia  in  time  coming.  But  the  <juality  of  persons  will  make  i 
distinction  ;  besides,  a  merchant  or  jeweUer's  wife  having  many  watches  or  rings,  &&, 
in  her  possession,  ought  not  to  make  them  her's  or  her  executors,  because  they  aieii 
such  cases  designed  for  sale. 

[5823]  January  15, 1697. — The  Lords  advised  the  debate  between  the  execotraK^ 
Elisabeth  Dick  and  Mr.  Andrew  Massie,  her  late  husband,  mentioned  4th  Dec.  1696, 
and  resolving  to  fix  a  rule  for  determining  what  wives,  or  their  executors  misht  daiza 
as  paraphernalia  or  jocalia,  they  did  lay  down  several  positions  and  heads,  under 
which  they  might  bring  all  the  species  and  kinds  of  such  gifts,  with  an  equal  regard 
to  the  dignity  of  the  wives,  and  also  for  curbing  and  restraining  exorbitancies  theran, 
for  the  interest  of  the  husbands,  and  their  children  or  creditors  ;  and  accordingly  tie 
Lords  found,  that  under  the  paraphernalia  pecuharly  belonging  to  the  wife,  $nd  ao 
ways  entering  into  the  communion  of  goods  betwixt  the  husband  and  her,  are  com- 
prehended, the  mundus  or  vestittis  multdms^  viz.  all  the  body-cloaths  belonging  to  tbe 
wife,  acquired  by  her  at  any  time,  whether  in  this  or  any  prior  marriage,  or  in  vi^putr 
or  viduity ;  and  whatever  other  ornaments  or  other  things  were  peculiar  to  her  penoo, 
and  not  proper  for  men's  use  or  wearing,  as  necklaces,  ear-rings,  breast-jewels,  goki* 
chains,  bracelets,  &c.    And  that  under  child-bed  linens,  as  paraphernal  and  proper 
to  the  wife,  are  to  be  understood  only  the  hnen  on  the  wife's  person  in  child-bed,  bm 
not  the  linens  on  the  child  itself,  nor  on  the  bed  or  room,  which  are  to  be  reckoBfd 
as  moveables  ;  and  therefore  found  the  child's  spoon,  porringer  and  whistle,  contained 
in  the  condescendence  are  not  paraphernal,  but  fall  under  the  communion  of  goods; 
but  that  ribbons,  cut  or  uncut,  are  paraphernal  and  belong  to  the  wife,  unless  tk 
husband  were  a  merchant ;   and  found,  that  all  the  other  articles  are  of  their  cm 
nature  of  promiscuous  and  common  use,  either  to  men  or  women,  are  not  parapkeifial, 
but  fall  under  the  communion  of  goods,  unless  they  become  peculiar  and  paiapheiBal 
by  the  gift  and  appropriation  of  the  husband  to  her,  such  as  a  marriage-watch,  mp, 
jewels,  and  medals,  <kc.     But  found,  that  a  purse  of  gold,  or  other  moveables,  that 
by  the  gift  of  a  former  husband  became  properly  the  wife's  goods  and  paraphemaL 
exclusive  of  the  husband,  are  only  to  be  reckoned  as  common  moveables  quoad ^eeasA 
husband,  unless  they  be  of  new  gifted  and  appropriated  by  him  to  the  wife  again : 
And  found,  that  such  gifts  and  presents  as  one  gives  to  his  bride  before  or  on  the  dar 
of  the  marriage  are  paraphernal  and  irrevocable  by  the  husband  during  that  maniage. 
and  belong  only  to  the  wife  and  her  executors ;   but  found,  any  gi&  given  by  the 
husband  to  the  wife  after  the  marriage-day  are  revocable,  either  by  the  huslind's 
making  use  of  them  himself,  or  taking  them  back  during  the  marriage  ;  but  if  the 
wife  be  in  possession  of  them  during  the  marriage,  or  at  her  death,  the  same  are  not 
revocable  by  the  husband  thereafter  :  And  found  cabinets,  colEers,  and  other  alleged 
accessories,  for  holding  the  paraphernalia,  are  not  paraphernal,  but  fall  under  tbe 
communion  of  goods.     Some  of  the  Lords  were  for  making  anything  given  the  next 
morning  after  the  marriage  paraphernal,  called  the  morning-gift  in  our  law;  bat 
the  Lords  esteemed  them  man  and  wife  then,  and  so  revocable. 

Fd.  Die.  v.  1,  p.  388.     FountainhaU,  v.  1,  pp.  659,  711,  739,  and  756. 


6U8.  HTOBAHD  AITO  WIFE  717 


No.  57.    [6843]  Trubtbbs  of  Murray  v.  Dalrymple.    February  5, 1745. 
The  husband  can  renounce  his  right  of  administration. 

It  was  the  opinion  of  our  old  lawyers,  that  the  husband's  renunciation  of  his  jus 
manti,  even  before  marriage,  could  not  be  effectual,  unless  the  wife  had  before  mar- 
riage conveyed  the  subjects  filing  under  it  in  favour  of  a  third  party.  Their  notion 
was,  Uiat  the  right  acquired  to  the  wife  by  the  renunciation  fell  back,  and  accresced 
to  the  husband  by  the  marriage,  like  water  thrown  upon  high  ground,  as  Stair  ex- 
presseth  it ;  though  now  for  some  time  it  has  been  considered  as  a  settled  point,  that 
the  wife's  reservation  is  effectual,  though  not  exercised  by  her  in  favour  of  any  third 
party.  But  it  is  still  a  different  question,  how  far  the  husband  can  renounce  his 
right  of  administration  ?  that  is,  what  seems  to  have  been  thought  to  be  contra  bonos 
mares.  Tide  9th  February  1667,  Lord  Collington  conira  the  Lady,  No.  50,  p.  5828. 
Tet  though  even  that  was  the  expressed  intention  in  this  case,  as  it  was  executed 
by  a  trust-right,  it  was  foimd  effectual. 

The  case  was,  Isabella  Sommervill,  relict  of  Mr.  Hugh  Murray-Eynn3nimound« 
having  agreed  to  marry  Charles  Murray,  brother  to  Sir  Alexander  Murray  of  Stanhope, 
after  he  had  been  declared  bankrupt,  and  obtained  a  cessio  honorum ;  in  order  to 
secure  her  estate  from  his  creditors,  and  to  enable  her  to  apply  the  same  for  the  sub- 
sistence of  her,  and  her  future  husband's  family,  she,  by  her  contract  of  marriage, 
conveyed  her  estate  to  Greorge  Lockhart  of  Camwath,  and  others  as  trustees,  for  the 
ends  and  purposes  therein  mentioned,  viz.  *'  For  her  sole  use  and  benefit,  exclusive 
of  the  ju8  marili  of  her  said  future  husband,  and  of  all  right  of  administration  or  other 
right  whatsoever  that  might  be  competent  to  him  by  and  through  the  intended  mar- 
riage, and  exclusive  of  his  debts  contracted  or  to  be  contracted,  wherewith  the  subjects 
thereby  disponed  are  declared  to  be  noways  affectable,  but  the  same  to  be  applied 
for  her  sole  use,  and  for  the  aliment  and  subsistence  of  her  and  her  family,  notwith- 
standing the  coverture ;  with  a  power  to  the  said  trustees  to  appoint  such  factors 
as  she  should  name,  who  should  be  obliged  to  account  to  her,  and  to  pay  over  to  her 
what  they  shoxdd  receive,  upon  receipts  to  be  granted  by  her  alone,  without  the  consent 
of  her  husband." 

[6844]  And  Sir  James  Dalrymple,  who  was  debtor  in  a  certain  annuity  to  the  said 
Mrs.  Isabella,  having  for  his  own  safety  presented  a  bill  of  suspension  of  a  charge  at 
the  instance  of  the  factor  appointed  by  the  trustees  to  the  end  foresaid,  chiefly  upon 
these  reasons,  That  a  husband  could  not  effectually  renounce  his  jus  ma/rili^  at  least 
his  right  of  administration ;  the  Lords,  upon  answers,  ''  remitted  to  the  Ordinary 
to  refuse  the  bilL" 

Fol  Die.  v.  3,  p.  281.    KUkerran  (Husband  and  Wipe),  No.  8,  p.  260. 


No.  58.    Messrs.  Annand  and  Colhoun  t;.  Helen  Chessels.    March  4,*1774. 

In  a  settlement  by  a  father  of  his  estate  on  his  daughter,  in  trust  for  herself  and 
children,  her  husband's  power  of  administration,  in  the  event  of  his  future 
insolvency,  may  be  excluded. 

Helen  Chessels  was  the  daughter  of  Archibald  Chessels,  and  the  wife  of  James 
Scott. 

About  a  year  before  his  death,  Mr.  Chessels  executed  a  settlement  of  his  whole 
estate,  real  and  personal,  in  favours  of  his  daughter,  in  trust,  for  behoof  of  herself,  in 
liferent,  and  of  her  children  in  fee,  with  this  proviso,  *'  That,  in  case  of  the  event  of 
James  Scott  her  husband's  insolvency,  he  secluded  and  debarred  the  said  James 
Scott's  jus  marili,  and  him  from  the  administration  and  management  of  the  said 
estate,  heritable  and  moveable,  and  of  the  rents,  annualrents,  and  other  produce 
and  profits  of  the  same ;  and  declared  the  same  should  neither  be  liable  nor  subjected 
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to  the  payment  of  his  debts,  implement  of  his  deeds,  nor  afiectable  by  the  diBgeoDe 
of  his  creditors." 

Soott  became  bankrupt,  and,  notwithstanding  the  proviso  in  Mr.  Chesseb'a  itd 
of  settlement,  Annand  and  Colhoun,  as  creditors  of  Scott,  having  proceeded  to  attad 
certain  subjects,  which  would  otherwise  have  fallen  under  his  jus  manii,  a  prooea 
of  multiplepoinding  ensued. 

Pleadea  for  Helen  Chessels  and  her  Children ;  An  unlimited  fiar  or  proprietor  ■ 
entitled  to  the  full  exercise  of  his  property,  and,  consequently,  may  alienate  it^  atkr 
absolutely,  or  under  any  lawful  condition,  such  as  that  of  excluding  the  pu  manb 
of  the  disponee's  husband ;  Lord  Bankton,  b.  1,  tit.  5,  §  84  ;  Erskine's  Lesser  lutii 
b.  1,  tit.  6,  §  7 ;  Larger  Instit.  b.  1,  tit.  6,  §  U.  Hence  Mr.  Chessels  mi^t,eitbr 
by  the  nature  of  his  settlement,  or  by  a  special  clause  to  that  efiect,  exclude  the  J9 
tnariti  of  Mr.  Scott ;  and,  in  fact,  he  did  ooth  ;  conveying  his  whole  estate  to  Mb. 
Scott  in  trust,  which  imported  a  virtual  exclusion,  and  farther  qualifying  the  coa- 
veyance  by  the  above  express  condition,  by  which  Mr.  Scott's  ri^ht  of  admimstntioi, 
the  only  thing  given  to  him,  was  barred,  in  the  event  of  his  msolvency.  The  dii- 
tinction  between  the  complete  jus  marili,  and  the  simple  power  of  administntioO) 
was  early  known  in  the  law  of  Scotland.  A  difference,  indeed,  formerly  arose  iron 
this,  [5846]  that,  though  a  husband  could  renounce  his  jus  tnariti^  so  ^r  as  it  reqwcted 
his  interest  in  the  wife's  moveables,  yet  could  not  divest  himself  of  his  cmatocul 
power,  or  right  of  administration.  The  contrary,  however,  is  now  established ;  ani 
with  respect  to  a  third  party  giving  an  estate  to  a  wife,  it  never  was  at  any  time  doubted 
whether  he  might  exclude  the  husband's  power  of  administration ;  and  such  is  tlie 
predicament  in  which  Mr.  Chessels  stood. 

Answered  for  the  Creditors  of  Scott ;  The  jus  mariii  is,  in  the  eye  of  law,  as  mwl 
an  estate  in  a  husband  as  any  other  property  whatever.  In  this  case,  Hr.  Scott 
appeared  vested  with  that  right  from  the  moment  his  wife  succeeded  to  her  iatber, 
and,  on  that  footing  bona  fide,  his  creditors  transacted  with  him.  ¥^th  respect  to 
them,  therefore,  the  exclusion  contained  in  the  latent  deed  in  question  ought  to  ix 
held  pro  non  scrvpto.  But,  even  though  there  had  been  no  deception  in  the  nutter, 
the  jus  tnariti  having  once  taken  effect,  and  a  jus  gucssitum  thereby  been  crested  to 
the  husband's  creditors,  they  cannot  justly  be  now  deprived  of  it,  on  accoant  of  a 
circumstance  altogether  unknown  to  them.  That  would  be  to  give  to  that  eTeatoal 
exclusion  a  retrospect  to  their  prejudice,  which  ought  not  to  be  allowed.  Bfeir 
noan's  estate  is  liable  for  his  debts.  Hence  entails,  when  first  introduced,  were  coi- 
sidered  as  pacta  contra  leges  ;  and  it  is  only  upon  the  ground  of  the  subsequent  in?eD- 
tion  of  imtant  and  resolutive  clauses,  that  they  are  now  supported.  Bat  still  tie 
interests  of  third  parties  are  guarded  by  the  forms  of  pubhcation  which  the  Legv* 
lature  has  ordained.  Nor  is  there  any  solidity  in  the  observation  respecting  a  <!» 
tinction  between  the  jus  mariti  and  the  power  of  administration,  llie  jtu  t^ff^ 
includes  both  the  rights  of  administration  and  disposal ;  the  latter  of  which,  indeed,  is 
inseparable  from  the  former ;  Lord  Stair,  b.  1,  tit.  4,  §  9. 

Keplied ;  The  argument  from  entaiLs,  brought  into  this  question,  is  totally  mr 
applied.  There  each  heir  is  fiar  or  proprietor  of  the  estate  ;  whereas,  in  regard  to » 
wife  succeeding  to  a  stranger,  the  estate  belongs  not  to  the  husband,  whose  right,  a5 
such,  is  merely  personal,  but  to  the  wife  alone. 

''  The  Lords  found  that  Archibald  Chessels's  heritable  subjecte,  and  also  his  move- 
ables, and  executry  funds,  were  vested  in  Helen  Chessels,  his  daughter,  in  trost,  for 
the  purposes  mentioned  in  his  deed  of  settlement,  and  were  not  afiectable  bj  J«b* 
Scott,  or  his  creditors ;  and  that,  when  James  Scott  became  bankrupt,  his  right  of 
administration  of  the  said  subjects  ceased,  and  that  the  rents,  and  annualrents,  tiiAt 
fell  due  thereafter,  belonged  to  Helen  Chessels  and  her  children,  in  terms  of  Archibald 
Chesseb's  settlement,  and  were  not  afiectable  by  James  Scott's  creditors." 

Act.  Lord  Advocate,  Sol. -General,  &,  Ilay  Campbell. — ^Alt.  Rae,  A.  Mcbeat, 

— Clerk,  Gibson. 

Fol  Die.  V.  3,  p.  280.    Fac.  Col  No.  110,  p.  292. 
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!^o.  59.     [5846]  Patrick  Blair  and  Others,  Trustees  for  Barbara  Blair  v.  John 

AIallogh.    January  25,  1776. 

k  wife  preferred  in  a  multiplepoinding,  for  the  interest  of  the  sum  in  a  bond  belonging 
to  herself,  until  she  should  be  alimented  by  her  husband ;  and  even  then,  for 
repayment  to  her  of  a  sum,  not  falling  under  the  jus  mariti,  which  the  husband 
had  uplifted. 

Barbara  Blair  was  creditor  to  Captain  Robertson  of  Newton  in  a  bond  for  £180 
Sterling,  payable  at  Whitsunday  1770,  and  bearing  interest  from  Whitsunday  1769. 

By  the  conception  of  the  bond,  the  annualrent  is  made  payable  quarterly ;  and 
Barbara  Blair  received  payment  of  her  annualrents  from  the  date  of  the  bond  do¥m  to 
Lammas  1773. 

About  that  period  she  conceived  an  intention  of  intermarrying  with  one  John 
ifalloch,  who  kept  a  public-house  in  Perth,  a  man  of  an  indifferent  character,  and  in 
very  suspicious  circumstances. 

Her  friends  finding  they  could  not  prevent  the  match,  endeavoured  to  make  the 

best  of  a  bad  bargain,  and,  at  all  events,  to  secure  something  to  her  and  her  children* 

In  that  view,  they  entered  into  treaty  with  John  Malloch,  the  intended  husband,  who 

engaged  to  furnish  £50  Sterling  on  his  part,  to  which  £80  Sterling  of  the  bride's  fortune 

was  to  be  added,  to  make  a  joint  stock  of  £130,  to  be  laid  out  upon  land,  or  other 

good  security,  and  to  be  employed  ad  sustinenda  anera  mairimonii ;  and  it  was  agreed, 

that  the  remaining  £100  Sterhng  belonging  to  Barbara  Blair,  should  not  be  subject  to 

John  Malloch's  jus  maritiy  nor  afiectable  by  his  debts  or  deeds.     These  terms  being 

settled,  the  scroll  of  a  contract  of  marriage,  agreeable  thereto,  was  made  out ;  but 

Malloch,  who,  though  he  had  engaged  for  £50,  was  not  master  of  a  penny,  resiled 

from  the  agreement,  and  would  not  sign  the  contract.     The  above  is  the  account  of 

the  matter  that  was  given  by  one  of  the  parties  to  the  present  question ;  although 

it  was  partly  contradicted  by  the  other,  viz.  John  Malloch,  particularly  as  to  the 

alleged  terms  of  a  contract  of  marriage  having  been  settled,  and  his  afterward  resiling 

therefrom,  whereas  he  averred  that  he  rejected  the  proposal  from  the  first,  so  that 

the  scroll  produced  in  process  was  a  fabrication  with  which  he  had  no  concern. 

Barbara  Blair,  however,  did,  before  her  marriage,  execute  a  trust-deed  in  favour 
of  Patrick  Blair  her  brother,  James  Hay  her  cousin-german,  and  James  Ross  her 
doer ;  the  three  persons  in  whose  names  it  was  by  the  contract  of  marriage  provided 
that  execution  should  pass. 

This  deed  proceeds  upon  the  narrative,  that  she  was  resolved  to  marry  John 
Malloch,  though  unacquamted  with  his  stock  or  circumstances ;  and  that,  if  [5847] 
they  turned  out  to  be  bad,  her  patrimony  might  be  consumed,  and  hersefi  and 
children,  if  she  should  have  any,  might  be  left  in  poverty  and  distress;  for  these 
cogent  reasons,  she  assigned  to  the  above-named  persons,  as  trustees  for  the  behoof 
of  her  and  her  children,  £100  Sterling,  part  of  the  £180  due  to  her  by  Captain 
Robertson ;  declaring  that  the  said  £100  should  not  be  subject  to  the  said  John 
Malloch's  jus  mariti,  nor  affectable  by  his  debts  or  deeds.  The  assignation  was 
intimated,  and  recorded  in  the  Sheriff-court  books  of  Perth. 

It  soon  appeared  that  all  the  precaution  used  was  but  too  necessary ;  for  not 
only  was  Malloch  a  beggar  in  point  of  circumstances,  but  his  character  and  conduct 
goin^  on  from  bad  to  worse,  became  at  length  so  flagrant,  that,  by  a  judgment  of  the 
Magistrates,  he  was  banished  for  ever  from  the  town  of  Perth.  In  these  circum- 
stances, he  soon  consumed  as  much  of  his  wife's  money  as  he  could  lay  his  hands  on, 
and  she  remained  (for  there  were  no  children  of  the  marriage)  without  any  resource 
but  the  £100  in  question  ;  and  he,  or  rather  his  creditors  in  his  name,  making  demands 
upon  Captain  Robertson  for  the  remaining  £100,  which  had  been  secured  by  the 
trust-assignation.  Captain  Robertson  found  it  necessary  to  bring  a  multiplepoinding ; 
^  which  the  tnistees  appeared,  produced  that  assignation  as  their  interest,  and  were 
thereupon  preferred  by  repeated  judgments  of  the  Lord  Ordinary ;  against  which 
the  other  party  reclaimed,  insisting  that  the  husband  had  the  preferable  right ;  that 
4  married  woman  can  execute  no  deed  without  the  consent  of  her  husband ;  that,  in 
Iaw,  the  proclamation  of  bans  is  in  this  respect  held  equivalent  to  mairiage ;  and 
that  the  assignation  to  the  competitors,  though  executed  before  the  celebration  of 
the  marriage,  being  after  the  prockmation  of  bans,  is  invalid. 
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Answered ;  Although  no  objection  lay  to  the  regularity  of  the  prodaautioB*  it 
could  not  at  any  rate  support  the  defender's  argument.  This  was  a  deot  wtidk, 
although  the  marriage  had  been  completed,  would  not  by  law  have  fallen  under  tk 
ju8  mariti.  In  these  circumstances,  is  it  possible  to  maintain  that  her  husband,  orbii 
creditors  in  his  name,  will  be  allowed  to  uplift,  for  the  professed  purpose  of  wBstsf 
it,  or  paying  his  debts,  a  sum  of  money  belonging  to  her,  which  does  not  &D  under 
his  jiM  mariti,  and  to  which,  of  consequence,  even  independent  of  her  trust-deed,  he  \u 
by  law  no  right  ? 

The  trustees  have,  therefore,  no  need  to  argue  upon  the  validity  of  the  trust  cqb- 
veyance ;  but,  were  it  otherwise,  were  the  proclamation  of  bans  unexoeptioDablT 
regular,  and  were  the  money  in  question  a  sum  which  would,  by  law,  have  fallea  under 
the  ju8  mariiiy  it  is  contended,  that  the  trust-deed,  executed  by  Barbara  Blair  before 
her  marriage,  woidd  be  an  effectual  bar  to  the  claim  now  made  by  her  husband  ud 
his  creditors. 

That  the  publication  of  bans  of  marriage,  when  regularly  made,  is  by  our  lav  ii 
many  respects  held  equivalent  to  the  celebration  of  the  marriage,  is  not  disputoi 
It  is  not  so,  however,  in  all  respects ;  for  example,  it  has  been  repeatedly  found,  tlit 
a  donation  made  by  either  of  the  parties  to  the  other,  after  proclamation  and  befaxt 
marriage,  is  not  revocable ;  26th  January  1680,  [5848]  Home,  Div.  10,  Sec.  1,  A.  t; 
and  February  1688,  Gordon,  Ibidem,  whereas  a  donation  made  after  marriage  bf 
either  party,  may  unquestionably  be  revoked.  And  there  is  another  difierem 
established  in  our  law,  that  although,  after  marriage,  a  woman  can  grant  no  deed 
whatever  (unless  mortis  causa)  without  consent  of  hei  husband,  yet,  before  manisge, 
although  after  proclamation  of  bans,  she  is  only  barred  from  granting  such  duA 
as  are  purely  gratuitous. 

The  Court,  by  their  first  interlocutor,  found  the  husband  preferable  for  tiie  aimittl' 
rents  of  the  sum  in  question ;  and,  with  that  variation,  adhered  to  the  Lord  Oidinarj*! 
interlocutor ;  but,  on  a  reclaiming  bill  for  the  wife  and  her  trustees,  and  answers  ix 
the  husband,  the  case  was  considered  to  be  a  very  special  one,  and  to  be  determined 
upon  its  own  circumstances,  viz.  The  husband  had  uplifted  and  spent  the  iJSO  wtidk 
he  had  agreed  to  accept  of  as  tocher ;  and  that  was  a  sum  that  fell  not  under  the 
jus  maritiy  as  bearing  interest.  On  the  other  band,  the  wife  had  an  induUtabk 
claim  to  be  alimented  by  her  husband ;  but  he  showed  no  fund  other  than  that  b 
question:  Therefore,  even  supposing  the  trust-deed  to  be  invalid,  the  question  came 
to  this.  Was  she  not  well  founded  in  a  plea  of  retention,  both  on  account  of  tiie  aliineot, 
and  likewise  for  indemnification  quoad  the  £80  indebiie  uplifted  by  him  ? 

The  following  judgment  was  pronounced,  after  appointing  a  curator  ad  hane  Urn 
to  Barbara  Blair,  on  a  motion  of  her  counsel: 

**  Find  the  said  Barbara  Blair  entitled  to  uplift  and  retain  the  annualrents  of  the 
sum  in  question,  until  she  is  taken  home,  and  properly  alimented  in  family  by  lier 
husband ;  and,  even  in  that  case,  find  her  entitled  to  the  said  annualrents,  for  repar- 
ment  to  her  of  such  part  of  the  £80  Sterling  as  has  been  already  paid  to  her  husbaod, 
or  until  sufficient  caution  is  found  by  him  to  replace  the  same. 

Act.  Nairnb. — Alt.  J.  BoswBLL. — Clerk,  Kibkpatrick. 

Fol  Die.  V.  3,  p.  279.    Fac.  Col.  No.  217,  p.  167. 


No.  60.        Janet  Macdonald,  and  John   Duff,  her  husband  r.   DAym  Doffl. 

January  29,  1793. 

Every  thing  in  the  wife's  possession,  except  her  paraphernalia,  is  presumed  to  bdoog 
to  the  husband,  till  the  contrary  be  proved  ;  even  although  a  few  years  before  he 
had  obtained  a  decree  of  cessio  bonorum. 

John  Duff,  in  1787,  obtained  a  decree  of  cessio  bonorum.    In  this  action  David 
Doig  was  called,  among  his  other  creditors. 

Near  two  years   after.  Duff  married  Janet  Macdonald.     In  an  antenaptul 
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marriage-contract,  proceeding  on  the  narrative  of  her  being  possessed  of  personal 
efEects  at  least  to  the  extent  of  £200,  he  renounced  his  jtu  manti ;  and  she  conveyed 
to  trustees  the  whole  property  which  she  then  possessed,  or  should  [6849]  afterwards 
acquire,  without  inventory  or  specification;  but  the  trustees  never  took  any 
possession. 

Dui!  and  his  wife  have  ever  since  their  marriage  kept  an  alehouse. 
In  March  1791,  David  Doig  sent  a  messenger  to  poind  his  household  furniture. 
The  messenger,  on  going  to  the  nouse,  was  told  that  the  furniture  belonged  to  Janet 
Maodonald  ;  and,  on  his  insisting  to  proceed  in  executing  the  diligence,  she  paid  him, 
under  protest,  £5, 7s.  6d.,  being  me  amount  of  the  debt  and  expenses.  But  she  after- 
wards Drought  an  action  for  repetition  of  that  sum,  and  for  damages.    The  defender 

Pleaded ;  It  is  no  doubt  true  that  a  marriage  contract  may  be  so  framed  as  to  exclude 
the  husband's  jus  marUi  over  the  personal  propertv  of  the  wife ;  23rd  June  1730, 
Walker,  No.  55,  p.  5841 ;  5th  February  1745,  Dabymple  v.  Murray,  No.  57,  p.  5842. 
But  it  would  be  dangerous  to  give  that  effect  to  a  contract  like  the  present,  where  no 
inventory  of  the  property  conveyed  was  made  up,  and  where,  consequently,  it  might 
be  made  a  cover  for  secreting  the  effects  of  the  husband  to  any  amount,  and  for  any 
length  of  time,  even  where  the  wife  had  never  had  any  property  of  her  own. 

At  any  rate,  every  thing  in  the  wife's  possession,  ana  the  money  paid  by  her  in 
the  present  case,  must  be  presumed  to  belong  to  the  husband  till  the  contrary  is 
proved.  A  presumption  which  is  not  removed  by  Dufi  having  formerly  been 
bankrupt. 

Answered ;  If  to  exclude  the  diligence  of  her  husband's  creditors,  it  were 
necessary  that  the  marriage  contract  should  specify  every  article  of  the  wife's 
property,  no  person  in  Janet  Macdonald's  situation  in  life  could  ever  enjoy  that 
benefit.  Her  property  consisting  of  her  stock  in  trade,  as  keeper  of  an  alehouse, 
and  a  few  articles  of  household  fmmiture,  being  constantly  liable  to  alteration. 

The  general  terms  of  the  contract  create  no  suspicion  of  an  intention  to  defraud 
in  this  case ;  where,  on  the  one  hand,  the  contract  affords  evidence  that  the  wife 
had  property ;  and,  on  the  other,  the  husband  having  so  recently  obtained  a  cessio 
honofunty  renders  it  improbable  that  he  can  have  any ;  unless  he  has  fraudulently 
secreted  it  from  his  creditors,  which  is  not  to  be  presumed.  And  if  the  poind  n^ 
attempted  was  illegal,  the  extorting  money,  in  order  to  prevent  it,  must  be  equally 
so  ;  20th  February  1782,  Henderson  v.  Buddo,  voce  Sequestration. 

The  Lord  Ordinary  had  sustained  the  clcdm  to  the  extent  of  repetition  of  the 
money,  and  expenses  of  process. 

This  interlocutor  having  been  brought  under  review,  by  a  reclaiming  petition  and 
answers,  the  Court,  on  the  4th  December  1792,  adhered,  '"  in  respect  no  proof  was 
offered  by  either  party." 

But  upon  advisins  a  second  reclaiming  petition  and  answers,  it  was 
Observed  on  the  Bench ;  That  the  former  interlocutor  would  have  been  attended 
with  very  dangerous  consequences.  Some  Judges  seemed  to  think,  that  [5860]  ft 
specification  of  the  subjects  in  an  inventory  was  absolutely  necessary  to  make  a 
contract  of  this  nature  effectual ;  for  that  although  an  actual  and  visible  estate 
belonging  to  the  wife  might  by  an  antenuptial  contract  be  secured  against  the 
husband^  jus  mariti,  a  general  stipulation  that  so  much  money  should  belong  to  her, 
would  be  liable  to  much  abuse.  But  all  agreed,  that  every  thing  in  the  possession  of 
the  wife  must  be  presumed  to  be  the  husband's  till  the  contrary  was  established,  and 
that  this  presumption  was  not  removed  by  his  having  formerly  obtained  a  decree  of 
cessio  bonofum. 

The  Lords  assoilzied  the  defender,  and  found  the  pursuer  liable  in  expenses. 

Lord  Ordinary,  Dreohorn. — Act.  William  Robertson,  Cha.  Hope. — Alt.  John 

Dickson. — Clerk,  Menzies. 

D.  D.  Fol  Die.  V.  8,  p.  279.    Fac.  Col.  No.  19,  p.  38. 
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No.  64.  [5852]  Simpson  v.  M'Lellan.    December  1682. 

The  husband  is  liable  indefinitely  for  moveable  debts  due  by  his  wife  before  mint8|E, 
without  regard  whether  any  thing  came  by  the  wife  or  not.     See  No.  68,  p.  5655. 

William  M^Lellan  being  charged  at  the  instance  of  Isobel  Simpson,  for  papKit 
of  a  sum  contained  in  a  bond  granted  by  his  wife  before  the  marriage,  he  snspeiiikd 
upon  this  reason,  that  he  being  convened  only  pro  interesse  as  husband,  he  oonM  bk 
be  liable  for  his  wife's  debts,  but  only  in  quantum  he  was  lueratus  by  the  mania^; 
but  so  it  is,  he  had  not  gotten  so  much  benefit  by  the  marriage  as  [5853]  ^  ^"^ 
would  amount  to,  and  was  content  to  renounce  in  favour  of  the  pursuer,  all  the  right 
he  had  to  his  wife's  goods  jure  mariti,  or  otherwise ;  but  also  to  make  furthconmf 
whatever  means  he  got  with  her,  for  the  charger's  use  ;  as  also  the  ground  in  kw  npn 
which  the  husband  is  liable  for  the  wife's  debt,  is  only  because  by  the  marriage  tbett 
is  a  communion  ;  and  therefore  law  infers  that  there  should  be  a  communion  of  debtei 
And  seeing  bonds  granted  by  the  wife  before  the  marriage  bearing  annualient,  being 
heritable,  do  not  fall  under  the  jus  mariti,  nor  the  communion  of  goods ;  so  nati»r 
should  bonds  granted  by  the  wife  before  the  marriage,  bearing  annuairent,  fallimdcr 
the  communion  of  debts ;  so  that,  seeing  the  bond  bears  annuairent,  the  hvsbnd 
cannot  be  liable  for  the  same,  but  at  most  for  the  bygone  annuairent. — Answered, 
That  albeit  he  was  only  convened  pro  interesse  as  husband,  yet  the  husband  is  alwan 
liable  for  the  wife's  debts,  especially  seeing  the  marriage  is  still  subsisting ;  for  tk 
husband  and  wife  being  eadem  persona  in  law,  he  is  as  well  liable  for  the  wife's  debU 
as  she  is  herself  ;  and  execution  for  the  wife's  debt  must  take  efEect  against  the  husband 
and  his  goods  during  the  subsistence  of  the  marriage,  he  being  the  head  of  the  wiie, 
and  dominus  honorum.  And  however  a  creditor  of  the  wife's  should  recover  a  <iei)C 
against  the  husband  for  his  interest,  yet  if  no  execution  follow  thereupon  before  the 
wife's  decease,  he  will  not  be  farther  Uable,  nor  can  the  creditors  use  any  farther  f»- 
cution  against  him,  seeing  his  interest  ceases  by  decease  of  the  wife  ;  but  if  the  mir- 
riage  be  still  subsisting,  and  the  wife  alive,  he  is  liable  for  her  debt  whether  he  be  jncndsi 
by  the  marriage  or  not. — The  Lords  repelled  the  defence,  and  found  the  hosbaid 
liable  for  the  debt.  Fol.  Die.  v.  1,  p.  390.    Sir  P.  Home,  MS.  v.  1,  No.  30t 


No.  65*  Leslie  v.  Wallace.    January  23,  1708. 

The  husband  found  liable  for  his  wife's  heritable  debt,  contracted  before  themarri»ge> 
in  quantum  lueratus ;  but  in  regard  he  had  not  present  access  to  the  lucrum,  tk 
tocher  being  liferented  by  another,  the  Lords  ordained  him  and  his  wife  toasagt 
to  the  creditor  as  much  thereof,  to  take  effect  when  their  right  should  commcDce 
by  the  liferenter's  death. 

Mary  Wallace  having  been  bred  at  Mr.  Aitken's  school,  and  being  debtor  for  te 
education  and  board-wages  in  £166  Scots,  and  her  parents  being  unable,  Mr.  Alex- 
ander Leslie  pays  it,  and  takes  her  bond,  whereto  her  father  is  consenter  for  \hitsm. 
She  being  now  married  to  Richard  Howison,  and  charged  on  her  bond,  she  siaperfs 
on  these  reasons,  Imo,  That  she  is  vestita  viro,  and  so  cannot  be  personally  liablci<«^ 
matrimonio, — Answered,  He  craved  a  decreet  to  have  efEect  against  her  on  the  dis- 
solution of  the  marriage  ;  which  the  Lords  granted.  2do,  This  being  a  bond  bctfiBg 
annuairent,  the  husband  can  [5854]  never  be  liable  for  the  principal  sum,  bec«B« 
his  jus  mariti  gives  him  right  only  to  his  wife's  moveable  sums,  and  so  a  pari,  he  can 
only  be  liable  for  her  moveable  debts,  for  quern  sequitur  commodum,  e^vnim^ 
sequi  incommodum,  and  no  farther ;  as  has  been  oft  decided,  betwixt  Mcnrie*  tm 
Osburn,  No.  23,  p.  5785 ;  Captain  Gordon  and  Cesnock,  No.  24,  p.  5787.  and  imbJ 
others. — Answered,  Whatever  be  in  that '^principle,  it  only  takes  place  vhcrettf 
husband  is  not  lueratus  by  the  marriage  ;  but  here  the  husband  gets  5O00  D»r^  ^^ 
tocher. — Answered,  This  comes  not  by  the  father,  but  is  a  pecidium  adventib^ 
gifted  to  her  by  her  grandfather,  and  affords  no  present  benefit,  being  liferented  oj 
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he  mother. — The  Lords  found  the  husband  liable  in  quatUum  lucratus  ;  but  iu 
egard  he  had  not  present  access  thereto,  they  ordained  him  and  his  wife  to  assign 
dm  to  as  much  of  that  sum,  to  take  effect  when  their  right  commences  by  the  mother's 
leath.  The  third  reason  of  suspension  was,  that  she  was  minor  the  time  of  sub- 
cribing  the  bond,  and  lesed ;  for  though  it  bore  an  onerous  cause  of  her  education 
(t  schools,  yet  this  is  not  probative  ;  for  there  is  nothing  more  easy  than  to  insert 
i  specious  narrative  of  onerous  causes  in  minor's  bonds  ;  and  here,  being  in  familia 
riuL  her  father,  he  must  be  liable,  and  by  his  consenting  could  not  be  auctor  in  rem 
Wim. — Answered,  The  testificate  of  her  baptism  is  no  authentic  proof,  and  the  presby- 
lerian  parents  did  then  keep  their  children  long  unbaptized,  till  they  got  a  minister 
rf  their  own  persuasion  to  do  it.  Next,  if  she  be  so  ungrateful  as  to  deny  nis  paying  the 
noney,  and  relieving  her,  and  the  onerous  cause,  he  will  prove  her  staying  at  that 
lehool,  providing  it  be  cum  onere  expensarum, — The  Lords  repelled  the  minority, 
tbe  cause  of  the  bond  being  ftrst  instructed  and  adminiculated  to  have  been  in  rem 
versumy  and  for  her  board  wages. 

Fd.  Die.  V.  1,  p.  390.     FountainhaU,  v.  2,  p.  422. 


No.  69.  [5857]  Dick  v.  Cassie.    January  24,  1738. 

A  husband  who  got  made  over  to  him,  in  the  contract  of  marriage,  all  that  be- 
longed to  his  wife,  per  aversionem,  found  liable  to  pay  an  heritable  debt  contracted 
by  her  before  the  marriage  ;  for  a  husband  cannot  lawfully  take  a  right  to  all  his  wife's 
effects,  without  being  liable  to  all  her  debts.    See  Appendix. 

Fd,  Die.  V.  1,  p.  390. 


No.  70.  Weir  v.  Parkhill.     November  3,  1738. 

A  disposition  omnium  bonorum  by  a  wife  to  a  husband  in  a  contract  of  marriage,  renders 
the  husband  Uable  to  implement  all  conditions  of  the  grant,  tanquam  quilibet. 

By  the  contract  of  marriage  between  John  Parkhill  and  Mary  Weir,  relict  of  Mal- 
colm M'Gibbon,  musician  in  Edinburgh,  she,  in  consideration  of  the  provisions  made 
in  her  favour,  *'  disponed  to  her  future  husband,  in  name  of  dote  and  tocher,  all  lands, 
heritages,  debts,  and  sums  of  money,  heritable  or  moveable,  goods  and  gear,  and 
others  whatsoever  pertaining  or  due  to  her  any  manner  of  way,  &c."  But  with  the 
reservation  of  a  power  and  faculty  to  her  "  to  dispose  of  the  sum  of  10,000  merks 
to  such  person  or  persons  as  she  should  think  fit." 

And  Mary  Weir  having  assigned  this  10,000  merks  to  John  Weir  her  brother ; 
in  an  action  at  the  instance  of  a  creditor  of  Mary  Weir's,  brought  after  her  death, 
hoth  against  John  Weir  and  John  Parkhill,  the  only  question  being.  Which  of  the 
two  should  be  found  ultimately  liable  to  the  creditor  ?  the  Lords  found,  "  That  John 
Parkhill  not  having  alleged  that  there  were  not  sufficient  effects  intromitted  with  by 
)^  to  pay  the  debts  and  answer  the  faculty,  he  was  Uable  to  the  debts,  and  also  to 
unplement  the  faculty,  to  the  extent  of  the  subjects  received  by  him." 

[5658]  Wherever  an  universitas  bonorum  is  conveyed,  it  implies  the  burden  of 
debts  to  the  extent  of  the  subject  received,  quiabona  tarUum  sunt  quw  supersuni  debitis 
WtkJiM  :  Nor  does  it  alter  the  case  that  it  is  in  a  contract  of  marriage  :  For  although 
where  the  husband  is  only,  qua  such,  bound  for  his  wife's  moveable  debts,  the  obliga- 
ti(m  upon  him  ceases  by  the  dissolution  of  the  marriage,  except  in  so  far  as  he  is  lue- 
roius,  yet  where  he  takes  from  the  wife  a  disposition  omnium  bonorum,  he  becomes 
liable  tanquam  quilibet.  KUkerran  (Passive  Title),  No.  1,  p.  366, 
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No.  71.  Dbummond  v.  Stewabt.    February  19, 1740. 

A  person  who  advanced  money  to  a  wife  for  defraying  her  first  hoBband's  funeral  a* 
penses,  and  carrying  on  a  reduction  ol  her  former  contract  of  marriage,  brou^  ab 
action  for  payment  against  the  representatiyes  of  her  second  husband.  H^ud, 
that  the  debt  not  being  constituted  against  her  husband  statUe  maiHmtmia,  ]us 
representatives  were  not  liable  tuiless  proof  was  brought  that  he  was  luaratitM. 

The  pursuer  having  advanced  certain  sums  of  money  to  his  niece  Jean  Chalmeo. 
for  defraying  her  first"  husband's  funerals,  and  carrying  on  a  process  of  reductioQ  of 
her  contract  of  marriage  with  him,  brought  a  process  for  payment  thereof  agiiait 
the  Representatives  of  her  second  husband. 

The  defences  were,  Imo,  Prescription,  the  last  article  of  the  account  being  dated 
anno  1710,  which,  it  was  pleaded,  was  founded  on  the  statute  introducing  fdeuial 
prescriptions  in  all  actions  of  debts,  or  merchant  accounts,  and  other  debts  not  founded 
on  written  obligations  ;  and  that  this  case  fell  precisely  under  the  words  of  the  act. 
*'  such  like  debts  not  founded  on  written  obligations.  2do,  That  this  claim  bebg 
only  a  debt  of  the  wife's,  not  constituted  against  the  second  husband  gUunU  M«fn- 
monio,  could  not  be  brought  against  him  after  the  dissolution  thereof,  far  less  againit 
his  representatives. 

Answered  to  the  first.  That  the  pursuer  was  no  writer  or  agent,  and  run  accoonti 
with  no  body,  neither  was  he  a  merchant ;  so  that  he  could  not  be  included  eitiier 
under  the  words  or  meaning  of  the  act  8dd,  Parliament  6,  James  YI.  It  has  indeed 
been  justly  found,  that  writers'  accounts  are  comprehended  in  the  general  danw, 
because  the  laying  out  of  money  and  managing  processes,  being  their  proper  busiBeeB 
by  which  they  live,  their  accounts  are  not  presumed  to  lie  over ;  and  indeed  they 
bear  a  great  resemblance  to  merchants*  accompts ;  but  the  pursuer  Uvesin  the  coimtzy 
on  his  estate,  and  concerned  himself  in  the  affairs  of  his  niece,  as  her  negoUorum^esUfr; 
and  his  case  is  much  the  same  as  that  of  a  factor,  who,  in  the  course  of  his  constitiient't 
affairs,  laid  out  money  for  merchant  goods,  or  any  other  articles  comprehended  in 
that  statute.  In  like  manner,  if  a  curator  had  laid  out  money  in  a&irs  of  a  like  natoie 
with  this,  and  should  neglect  to  have  his  accounts  settled  for  five  or  six  years  after 
the  expiration  of  his  curatory,  could  it  be  pretended  that  he  would  lose  what  he  codd 
show  he  had  laid  out  for  his  minor's  behoof,  to  lawyers,  writers,  &c.,  by  the  prescrip- 
tion taking  place  against  him.  On  the  contrary,  it  would  appear,  that  a  cvnux 
could  demand  repetition  of  what  he  had  laid  out  as  above,  at  any  time  within  tk 
40  years,  before  the  statute  1696,  otherwise  there  had  been  no  use  for  that  act,  if  a 
prescription  of  three  years  had  formerly  taken  [6869]  place  ;  but  the  reason  of  the  lav 
IS  to  obviate  the  inconveniency,  both  to  minors  and  to  curators,  of  having  their  ac- 
counts lying  over  their  heads  for  40  years  ;  and  there  appears  no  reason  of  a  difieieiioe 
betwixt  a  curator,  a  factor,  and  a  negoiiarum  gegtor,  in  this  particular. 

To  the  2nd,  it  was  answered,  That  the  whole  expense  laia  out  by  the  pmsuer,  mi 
evidently  for  the  profit  of  Mr.  Walter  Stewart  the  second  husband,  who  was  benefited 
thereby ;  and,  as  he  was  lucratua  by  the  marriage,  his  representatives  ought  in  so  br 
to  be  liable,  notwithstanding  the  debt  was  constituted  against  him  siante  mainmmiw* 

Replied,  It  can  make  no  difference  that  the  pursuer  is  no  writer  or  merchant,  Ibc 
the  act  doth  not  consider  the  creditor,  but  the  nature  of  the  debt.  If  it  be  an  acooont, 
or  money  laid  out,  without  a  written  obligation,  the  law  does  not  allow  action  for  nay- 
ment  of  the  debt  after  three  years,  unless  by  writ  or  oath  of  party.  Neither  will  tke 
parallel  betwixt  factors  and  curators,  their  accounts  not  prescribing  in  three  yean, 
apply  to  the  present  case ;  for  factors  have  express  commissions  for  what  they  do; 
and  their  factories  must  regulate  their  accountmg ;  and  curators  have  t^eb  office  bf 
the  law,  which  is  equivalent  to  the  most  express  written  factory.  Nor  is  there  any 
difference  betwixt  an  a^ent  and  a  neaoiianm  gestor.  Every  agent's  account  coosists 
not  only  of  money  for  his  own  pains,  but  chiefly  in  money  paid  to  lawyers,  clerks,  Ae. 
And  yet  it  never  was  imagined  that  agents'  accounts  did  not  prescribe  on  that  account 
And,  indeed,  as  most  of  the  articles  of  this  account  are  debursements  in  prooeeiei* 
which  the  pursuer  pretends  he  undertook  the  management  of  for  his  niece,  these  b& 
directly  under  the  denomination  of  agent's  accounts.  And  with  respect  to  the  oAa 
articles,  being  the  expense  of  the  first  husband's  funeral  chargeSi  as  the  prescription 
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las  evidently  taken  place  against  the  original  creditors,  the  defenders  can  see  no 
eaaon  why  it  should  not  be  good  against  the  assignee ;  which  is  putting  the  thing 
n  the  most  favourable  light  for  the  pursuer,  viz.  that  he  had  taken  assignations  to  the 
leveral  accounts  paid  by  him.  In  which  case,  every  defence  competent  against  the 
ledent  is  competent  against  the  assimee. 

And,  with  regard  to  the  2nd  defence,  it  was  observed,  That  the  husband  was  not 
ucraius  by  the  money  laid  out  by  the  pursuer ;  however,  as  that  might  involve  the 
lefendeis  in  a  proof,  which  behoved  to  be  attended  with  trouble  and  expense,  they 
rere  willing  to  rest  ikeii  cause  chiefly  on  the  first  defence. 

The  Lords  found.  That  the  triennial  prescription  does  not  take  place  in  this  case. 
But  found.  That  the  pursuer  cannot  have  action  for  the  accounts  pursued  on,  the 
lebt  not  being  constituted  against  the  husband  stante  malrimonio^  imless  he  prove 
the  husband  was  lucraiua  by  the  marriage. 

Fol  Die.  V.  3,  p.  281.    0.  Home,  No.  147,  p.  262. 


No.  73.        [5860]  Alexandeb  Nairn  v.  Colonel  Wiluam  Mercer,     November  17, 

1785. 

A  debt  contracted  lor  the  benefit  of  the  separate  estate  of  a  married  woman,  though 
of  such  a  nature  that  the  husband  was  bound  to  discharge  it,  is  still  effectual 
against  her  heirs  in  that  estate. 

Colonel  Mercer's  predecessor  in  his  estate,  a  married  woman,  granted  a  bond, 
along  with  her  husband,  for  a  sum  of  money  borrowed  in  order  to  pay  off  the  annual- 
tents  which  had  arisen  during  the  marriage,  of  a  debt  that  was  a  burden  on  the  lands ; 
and  in  this  bond  Mr.  Nairn  concurred  as  cautioner.  The  whole  parties  afterwards 
jomed  in  a  second  bond  for  an  equal  sum,  which  was  to  be  applied  for  the  discharge 
of  the  first;  and  again  in  a  third  bond,  for  the  purpose  of  eztmguishing  the  second. 
No  assignation,  it  may  be  remarked,  from  the  original  creditor  on  the  estate,  had  been 
obtained.  The  debt  was  ultimately  paid  by  the  cautioner ;  who  having  sued  Colonel 
Mercer,  the  heir,  for  his  relief,  the  latter 

Pleaded,  No  valid  personal  obligation  can  be  laid  on  a  woman  vesbUa  viro ;  and  as 
to  the  effect  of  a  debt  respecting  the  separate  estate  of  a  wife,  it  belongs  not  to  the 
present  case.  The  original  debt,  which  was  a  burden  on  the  succession,  ceased  when 
tihe  first  of  the  bonds  was  granted,  no  assignation  having  been  made,  by  which  only 
it  could  have  been  continued.  In  these  bonds  the  husband  was  the  proper  debtor. 
He  drew  the  rents  of  the  estate ;  and  if  he  employed  them  for  extin^pishmg  his  own 
peculiar  debts,  or  in  any  other  way  than  in  paying  the  interest  due  durmg  the  marriage 
on  those  of  his  wife,  he  must  still  remain  indebt^  to  that  amount. 

Answered,  This  claim  is  not  made  in  virtue  of  the  wife's  personal  obligation,  except 
so  far  as  by  her  bond  she  certifies  the  use  to  which  the  money  was  applied,  that  of 
clearing  away  a  burden  on  her  separate  property.  On  this  account  there  could  be 
no  necessity  for  an  assignation  to  the  origmal  creditor's  right,  since  that  was  nothing 
different  from  the  rights  of  any  of  the  creditors  in  the  bonds,  which  were  all  equally 
burdens  on  an  estate  for  the  benefit  of  which  the  money  borrowed  had  been  employed. 
It  is  true,  the  husband  was  bound  to  relieve  the  wife,  and  so,  as  to  her,  was  the  proper 
debtor ;  but  this  does  not  save  her  at  the  hands  of  creditors. 

The  cause  was  reported  by  the  Lord  Ordinary ;  when  the  Lords  repelled 


A  recbiming  petition  against  this  judgment  was  refused  without  answers. 

Lord  Grange. — Act.  Solicitor-General  Blair. — Alt.  C.  Hay. — Clerk, 

COLQUHOUN. 

Fol  Die.  V.  3,  p.  28L    Fac.  Col  No.  232,  p.  360. 
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No.  74.    KiLLOCH  V.  The  Executors  of  the  Sheriff  of  Murray.    June  23, 1611 

Ane  decreet  obtained  against  an  heir  portioner  and  her  husband  for  his  intenst, 
will  not  have  execution  against  the  husband  or  his  executors,  if  he  was  diTorced  fm 
his  wife  in  his  lifetime,  because  the  divorcement  makes  separation,  and  makes  tk 
wife's  debts  to  follow  herself,  specially  if  the  divorcement  was  deduced  in  default  ol 
the  wife.  Fol  Die,  v.  1,  p.  390.    Haddington,  MS.  No.  24«i 


No.  75.  Douglas  v.  Stirling.    February  27, 1623. 

A  husband,  after  his  wife's  death,  cannot  be  imprisoned  for  debt  contracted  bekn 
the  marriage ;  and  if  he  be  imprisoned  before  her  death,  he  will  be  set  at  liberty. 

James  Douglas  of  Glaspen  being  married  to  Isobell  Moffat,  relict  of  James  Stiifin|, 
advocate,  and  the  said  Isobell  being  charged  for  her  debt  contracted  before  Glaqpeni 
marriage,  and  he  charged  for  his  interest,  and  they  both  denounced,  and  the  hnsfaand 
warded ;  his  wife  deceasing,  he  summons  the  denouncers  to  see  him  put  to  liberty, 
since  his  interest  was  extinct  by  his  wife's  death ;  which  desire  the  Lords  tboofj^ 
reasonable.  Thereafter  it  was  alleged.  That  he  was  arrested  by  the  said  umqukilf 
James  Stirling's  bairns,  upon  a  decreet  for  debt,  wherein  he  was  principal,  and  ior 
an  act  of  cautionry. — I  alleged,  That  as  a  man  could  not  be  warded,  not  being  at  tie 
horn,  so  he  could  not  be  arrested  and  retained  in  ward,  unless  he  were  rebel 

Fol  Die.  V.  1,  p.  391.    Haddington,  MS.  v.  2,  No.  2788.   ; 


No.  76.  [6862]  Knows  v.  Knbbland.    March  20, 1627. 

A  woman  and  her  husband,  for  his  interest,  were  charged  upon  a  decree  obtaiwd 
against  her  before  her  marriage.  After  they  were  denounced,  the  wife  having 
died,  the  husband,  in  a  suspension,  was  liberated  from  all  further  diligence. 

In  a  suspension  betwixt  Knows  and  Kneeland,  Ejiowb  having  obtained  decreet 
before  the  Commissaries  of  Edinburgh  against  M.  Hill,  as  intromissatrix  with  the  goods 
of  her  umquhile  husband,  for  payment  of  a  debt  owing  by  her  husband ;  and  after 
the  decreet  she  being  married  upon  Hary  Kneeland,  her  second  husband ;  who  beinf 
charged  for  hb  interest  with  her  upon  that  sentence,  for  payment  of  that  debt  it 
cerned  against  her ;  and  being  both  denounced  for  not  payment,  the  wife  bem£  prin- 
cipal debtor,  as  representing  her  first  husband,  and  for  whose  debt  sentence  haa  past 
against  her  in  her  widowhood,  she  deceases  ;  after  whose  death  Kneeland,  her  second 
husband,  suspends,  because  he  being  only  charged  for  his  interest  ior  his  wife's  debt 
and  she  being  dead,  he  ought  to  be  freed  of  all  execution.  This  reason  was  foend 
relevant ;  for  the  wife,  who  was  principal  debtor,  being  dead,  they  found  that  ker 
husband  could  not  be  astricted  as  husband  jiro  interesse,  to  pay  the  debt,  albeit  be 
was  put  to  horn  therefor  in  the  wife's  time ;  whereby  the  charger  alleged,  "Hiat  ke 
thereby  became  properly  debtor  himself,  being  once  lawfully  denounced  for  not  par- 
ment,  which  should  be  respected  as  if  he  had  made  payment  in  her  time,  quo  catu  be 
could  not  remit  it  back  again  ;  which  was  repelled.  But  because  the  charger  alleged 
that  the  suspender  had  intromitted  with  all  his  wife's  goods  and  gear  after  her  decease, 
therefore  the  Lords  found  that  relevant  to  sustain  the  same  charges  against  him  hot 
ordine  in  the  suspension  ;  and  found  no  necessity  to  put  the  charger  to  a  new  pui«o^^ 
against  the  suspender,  thereupon  to  convene  him  as  intromitter. 

Act.  MowAT. — Alt. 

Joi.  Die.  v.  1,  p.  390.    Diirie,  p.  272. 
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^o.  78.     [5863]  Dame  Rachel  Burnet  v.  Lepers.    December  23,  1666. 

i  decree  of  registration  obtained  against  a  wife,  and  her  husband  for  his  interest, 
cannot  be  put  to  execution  against  the  husband  after  his  wife's  death. 

By  contract  of  marriage  betwixt  Mr.  John  Leper,  and  his  father,  and  Dame  Rachel 

Burnet  on  the  other  part,  both  father  and  son  were  obliged  to  employ  £20,000,  upon 

iecurity,  for  the  liferent  use  of  the  said  Dame  Rachel,  who,  with  concourse  of  Preston, 

lier  present  husband,  pursues  the  sisters  of  the  said  Mr.  John  Leper,  as  heirs,  and 

Dtherways  representing  him,  and  their  husbands,  for  their  interests ;  and  likewise 

Dr.  Balfour's  wife,  only  daughter  of  one  of  the  sisters,  as  heir  to  her  father  and  mother, 

against  whom  there  was  decreet  of  registration  obtained,  during  their  lifetimes 

together,  and  on  this  ground,  that  the  defunct's  husband  did,  by  contract  of  marriage, 

disposition,  or  otherways,  obtain  right  to  the  portion  of  his  wife,  one  of  the  sisters, 

and  heirs,  and  therefore  is  liable  in  payment  in  quantum  lucratus  est.    It  was  alleged 

for  Dr.  Balfour  and  his  vdfe,  That  she  was  willing  to  renounce  to  be  heir  to  her 

mother;  but  as  for  the  other  passive  title,  as  representing  her  father,  who  was 

looufUlior  foetus,  it  is  no  ways  relevant,  for  marriage  is  a  cause  onerous,  and  tochers 

aie  granted  ad  sustinenda  onera  matrimonii,  and  therefore  are  never  counted  fraudulent 

deeds,  or  without  an  onerous  cause ;  nor  do  they  fall  within  the  act  of  Parliament 

1621,  against  fraudful  alienations ;  neither  was  the  defender's  father  Uable,  though 

tiiere  was  a  decreet  of  registration  against  him,  because  before  any  execution  the 

marriage  was  dissolved.     It  was  answered  for  the  pursuers.  That  that  member  of 

the  Kbel  stands  relevant ;  because  the  defender's  mother  being  heir  to  her  brother,  the 

contracter  could  not  transmit  her  estate  to  her  husband  without  the  burden  of  her 

brother's  debt ;  and  it  is  a  most  imquestionable  ground  in  law  and  equity,  quod  nemo 

debet  cum  alieno  damno  locupletari,  and  therefore  creditors  are  still  preferred  to 

portions  of  children,  though  given  for  their  tocher. 

The  Lords  found  that  member  not  relevant,  that  decreet  was  obtained  against 
the  husband  and  wife  stante  matrimonio,  seeing  it  received  not  execution  ;  and  as  to 
the  other  member,  they  thought,  that  if  there  were  but  a  moderate  and  ordinary 
tocher,  proportionable  to  the  burden  of  the  marriage,  it  would  not  infer  repetition, 
or  if  tiie  tocher  was  great,  or  an  universal  disposition  of  all  the  heir's  right,  they 
thought  the  husband  would  be  liable,  in  so  far  as  it  was  above  a  proportionable  tocher, 
and  therefore,  before  answer,  ordained  the  contract  of  marriage  to  be  produced,  and 
the  pursuer  to  condescend  if  there  was  any  other  benefit  accresced  to  the  husband  by 
hifl  wife  than  by  virtue  of  the  contract. 

It  was  further  alleged  for  the  Lady  Pitmedden,  one  of  the  sisters  on  Ufe,  That  she 
could  only  be  liable  for  her  own  sixth  part,  as  one  of  the  six  heirs-portioners.  It  was 
answered,  by  our  law,  That  all  heirs  were  liable  in  sdidum.  There  was  several 
decisions  alleged  on  either  hand,  on  7th  Feb.  1632,  Home  contra  Home,  voce  Solidum 
ST  PRO  RATA,  where  the  Lords  found  the  heirs-portioners  liable  [5864]  ^^^  ^^^  ^^^^^ 
own  share ;  another,  February  15,  and  March  21,  1634,  Watson  corUra  Orr,  voce 
Passive  Title,  whereby  one  of  the  daughters  having  a  disposition  of  the  whole 
estate,  was  faund  liable  for  the  whole  debt ;  and  another,  January  24,  1642,  Scot 
V.  Hart,  voce  Solidum  bt  pro  rata,  where  one  of  the  heirs-portioners  having  disponed 
her  share  to  the  other,  and  thereby  being  insolvent,  that  other  was  found  liable  in 
soliium. 

The  Lords  having  considered  the  case,  found  the  heir-portioner  liable,  primo  loco, 
only  for  her  own  share,  until  the  rest  of  the  heirs-portioners  were  discust,  but 
determined  not  whether  these  who  were  solvendo  should  be  liable  in  solidum,  albeit 
the  debt  exceeded  their  portion,  or  only  entirely  for  their  own  share,  and  for  as  much 
more  as  the  value  of  their  succession  could  amount  to.      See  Solidum  et  pro  rata. 

Fd,  Die,  V.  1,  p.  390.    Stair,  v.  1,  p.  329. 
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No.  81.    [5869]  John  Bbyson  v,  Marjory  Mbnzies.    November  16, 1698. 

Debated  but  not  determined  whether  an  adjudication  led  against  the  husband*! 
lands  for  the  wife's  debt,  ought  to  fall,  upon  the  dissolution  of  the  marriage. 

In  a  competition  betwixt  John  Bryson,  merchant  in  Glasgow,  and  Maijocy 
Menzies,  relict  of  Turner,  and  Dr.  Alexander,  her  factor,  this  question  occnived ; 
where  a  decreet  is  obtained  against  a  wife  for  her  debt,  and  her  husband  pro  imienm^ 
and  an  adjudication  led  of  the  husband's  lands,  and  then  the  marri-[fi870]*H^  ^ 
solves  by  the  wife's  death,  if  the  husband  or  his  lands  be  personally  liable  for  tkal 
debt,  and  if  it  will  still  aSect  his  estate  ;  or  if  the  same  be  disburdened  and  liberated 
by  the  dissoluton  of  the  marriage,  whereby  his  interest  ceases.  The  ratio  dtMimdi 
is,  that  the  communion  of  goods  betwixt  man  and  wife  being  only  of  moveables,  hf 
analogy  of  law,  the  same  can  only  be  of  moveable  debts,  so  as  the  husband's  heiitaUe 
estate  cannot  be  afiected,  unless  the  decreet  had  been  completed  by  ezeciitia&  ot 
payment  statUe  matrimonio ;  and  in  a  like  case  the  husband  was  found  not  hshk 
23rd  December  1666,  Rachel  Burnet  coTUra  Lepers,  marked  both  in  Dirleton  ui 
Stair's  Decisions  (No.  78,  p.  5863) ;  and  Stair,  in  his  Instit.  Ub.  1,  tit.  4,  {  17,  san 
expressly,  there  is  neither  law  nor  decisions  to  make  the  husband's  lands  liable  for  tk 
wife's  debt,  these  not  being  in  communiane  bonorum.  On  the  other  hand  it  wm 
argued,  That  the  diliffence  against  the  husband  being  brought  the  lengl^  of  an  adjudici- 
tion  against  the  husband's  estate  (which  is  processus  executives)  during  Uia  standiii 
of  the  marriage,  it  must  be  effectual  as  if  he  had  disponed  and  granted  bond ;  in 
which  case  the  debt  would  have  become  the  husband's  own.  Though  the  Lnda,  in 
the  case  of  Osburn,  No.  23,  p.  5785,  and  several  others,  lately  found  the  husband  not 
liable  for  the  wife's  heritable  debts,  yet  in  this  circumstantiate  case  there  was  some 
difficulty ;  therefore  they  superseded  to  determine  that  point,  till  the  niifliliei 
objected  against  the  adjudication  were  discussed ;  for,  if  it  fell  by  these,  there  woiU 
be  no  need  of  the  other.  Fd.  Die.  v.  1,  p.  391.    Founiainhall,  v.  2,  p.  15. 


No.  82.    Sir  James  Cunningham  v.  Thomas  Dalmahot.    February  1,  1662. 

A  husband  found  Uable  in  his  wife's  debt,  though  not  established  against  him  dmiif 

the  marriage. 

Sir  James  Cunninghame  pursues  Thomas  Dalmahoy,  and  the  tenants  of  Polfe' 
mount,  to  make  payment  to  him  of  the  mails  and  duties  of  the  lands  of  PoQomoiint, 
resting  at  the  death  of  the  late  Duchess  of  Hamilton,  because  she  had  granted  tod 
of  £500  Sterling  to  the  pursuer,  to  be  paid  after  her  death  ;  and  for  security  thend, 
had  assigned  the  mails  and  duties  of  her  liferent  lands  of  PoUomount,  which  dioiiU 
happen  to  be  due  at  the  time  of  her  death.  It  was  alleged  for  Thomas  Dalmslioy, 
her  second  husband,  absolvitor,  because  these  [5871]  mails  and  duties  belonged  to 
him  jure  mariti,  neither  can  he  be  liable  for  this  debt  jure  mariti,  because  it  was  not 
established  against  him  during  the  lady's  life  ;  neither  could  be,  because  the  term  of 
payment  was  after  her  death.  The  pursuer  answered.  That  he  did  not  insist  sgainst 
Thomas  Dalmahoy  as  husband,  but  as  intromitter  with  the  rents  of  PoUomoiatt 
due  at  the  Duchess'  death,  wherewith  he  hath  meddled  since,  which  could  not  beloo^ 
to  him,  jure  maritiy  being  assigned  before  the  marriage  ;  and  if  they  could  belong  to 
him  jure  mariti,  yet  it  must  be  with  the  burden  of  this  debt. 

The  Lords  repelled  the  defence,  in  respect  of  the  reply,  for  they  thought  a  husbaDd, 
albeit  he  was  not  liable  simply  for  his  wife's  debt,  post  solutionem  fnatrimoniij  yet  tbat 
he  should  have  no  more  of  the  wife's  means,  jure  mariti,  but  what  was  free  of  debt,  and 
so  behoved  to  pay  her  debt,  so  far  as  he  enjoyed  of  her  means. 

Fd.  Die.  V.  1,  p.  391.    Stair,  v.  1,  p.  90. 
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0.  91.     [5877]  Barbara  Loqan  v.  Roger  Wood,  and  Aones  Crichton  v.  Mr. 
Alexakdeb  Abercrombie.    March  26  and  February  26,  1561. 

Gif  ane  man  puttis  awaj  his  wife  out  of  his  house  and  companie,  for  ony  crime  or 
mlt  alledgit  committit  be  hir,  he  aucht  and  sould  sustene  hir  conforme  to  her  estate, 
.« the  day  in  the  quhilk  he  put  hir  away,  unto  the  day  of  the  reconciliatioun,  or  then 
f  the  final  sentence  of  divorce.  Fd.  Die.  v.  1,  p.  392.    Balfour,  p.  95. 


fo.  94.  [5878]  Neilson  v.  Guthrie  and  Gairn.    July  10,  1672. 

A  husband  found  liable  for  clothes  bought  by  his  wife  after  proclamation  of  banns. 

Alexander  Neilson  pursues  Barbara  Guthrie  and  Mr.  William  Gairn,  her  husband, 
Ad  Captain  Guthrie,  her  father,  for  an  account  of  £500  for  her  wedding-clothes, 
aken  off  in  his  shop.  It  was  alleged  for  the  said  Barbara,  That  she  was  minor,  and 
he  furniture  was  taken  off,  not  only  without  her  father's  consent,  but  contrary 
hereto,  for  he  did  prohibit  it,  and  so  being  done  without  consent  of  her  father  as 
^rator,  or  lawful  administrator,  her  obligement  was  null.  It  was  alleged  for  the 
ather  absolvitor,  because  he  had  expressly  prohibited  the  merchant  to  give  off  this 
vare,  and  there  was  nothins  to  oblige  him  to  furnish  wedding-clothes  to  his  daughter, 
)iit  that  he  might  appoint  her  to  be  married  in  the  clothes  she  had,  if  he  thought  fit. 
[t  was  alleged  for  the  husband,  That  he  could  not  be  liable,  neither  having  promised, 
lor  yet  been  liable  for  the  debt  of  his  wife,  which  was  contracted  after  proclamation, 
rhe  pursuer  answered,  That  he  offered  to  prove  that  the  said  Barbara  was  major, 
ind  that  he  did  not  found  upon  the  father's  promise,  but  that  the  father  having 
consented  to  the  marriage,  and  subscribed  the  contract,  was  thereby  obliged  to 
solemnise  the  marriage,  and  to  furnish  his  daughter  clothes  according  to  her  quality, 
being  a  part  of  his  natural  obligation :  Likeas,  the  husband  was  obliged  de  in  rem 
verso,  because  his  wife  be-[5879]-lioved  to  have  had  other  clothes,  if  she  had  not  been 
furnished  with  these. — The  Lords  foimd  the  wife  liable,  if  she  was  major  ;  but  found 
the  father  not  liable,  seeing  he  prohibited  it ;  but  found  the  husband  liable  however 
de  in  rem  verso.    See  Recompence.  Fol.  Die.  v.  1,  p.  393.    Stair,  v.  2,  p.  98. 


No.  95.         Widow  Auchinlbck  v.  Earl  of  Monteith.    June  23, 1675. 

The  husband  is  liable  for  goods  taken  off  by  his  wife,  even  after  inhibition,  unless  he 
can  prove,  that  she  was  otherwise  provided  for. 

In  a  pursuit  at  the  widow's  instance  against  the  Earl  for  payment  of  a  hundred 
and  seventy-seven  pounds,  as  the  price  of  a  parcel  of  stuff  and  furniture,  sold  to  his 
lisdy  for  her  abubdements,  it  was  alleged  for  the  Earl,  that  before  that  furniture  was 
gotten  off,  he  had  served  inhibition  against  the  Lady,  which  was  registered  and  made 
public,  after  which  she  was  not  capable  to  contract  debt.  It  was  replied,  that  the 
Bum  craved  being  for  merchandise  and  necessary  abukiements,  the  Lady  being  in 
want,  the  inhibition  could  not  affect  the  same,  nor  put  the  pursuer  in  mala  fide,  especi- 
afly  being  for  so  small  a  sum.  The  Lords  did  ordain  the  pursuer  to  give  her  oath, 
if  the  inhibition  was  particularly  intimated  to  her,  which  she  denied ;  and  thereafter, 
having  advised  this  as  a  common  cause,  did  find,  that  the  Earl  was  not  liable,  he 
proving,  that  he  furnished  the  Lady  sufficiently  with  clothes  and  other  abulziementa. 

Fol.  Die.  V.  1,  p.  393.    Oosford,  MS.  No.  760,  p.  471. 
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No.  97.  Campbell  v.  The  Laird  of  Ebden.    July  25,  1676. 

Found  in  conformity  with  No.  95,  supra. 

Lillias  Camphell  pursues  the  Laird  of  Ebden  for  payment  of  an  account  of  me 
taken  o5  by  his  Lady,  acknowledged  by  her  ticket  under  her  hand,  8ub-[5880]'Bcny 
with  her  hand,  subjoined  to  the  count.  The  defender  alleged,  That  the  subscriptioi 
wants  witnesses,  and  therefore  at  least  the  receiving  of  uie  goods  must  be  primi 
by  witnesses.  2do,  That  his  Lady  was  inhibited  before  this  account,  and  tberebvtk 
lieges  to  contract  with  her.  It  was  answered.  That  merchants  are  not  obBgedte 
look  registers  for  inhibitions.  2do,  That  the  furniture  was  competent  for  a  peiBon dike 
Lady's  quality,  and  therefore  must  be  understood  to  be  necessary,  unless  the  hs^ad 
prove  that  his  Lady  was  otherwise  competently  provided,  as  was  found  in  the  a» 
of  the  Earl  of  Monteith,  No.  95,  p.  5879,  though  his  Lady  doth  not  cohabit  with  him. 

Which  the  Lords  sustained.  Fol  Die.  v.  1,  p.  392.    Stair,  v.  2,  p.  458. 


No.  98.       [5881]  John  Henderson  v.  James  Lafreis.    June  24, 1696. 

A  minor  found  liable  for  his  wife's  wedding  cloaths,  bought  by  himself. 

Lauderdale  reported  John  Henderson,  merchant  v.  James  Lafreis,  writer,  fa» 
payment  of  a  sum  contained  in  his  bond.  The  reasons  of  suspension  and  rcdudkc 
being  coincident,  were,  that  he  was  minor,  and  lesed,  it  being  for  merchant  ware,  not 
taken  off  for  himself  (except  a  very  few  articles),  but  for  his  wife's  marriage  doatia, 
which  Mr.  James  Caithness,  her  father,  ought  to  have  paid.  Answered,  It  was  t»  «• 
versum  to  the  minor,  who  was  past  twenty,  and  the  count  being  no  way  exorbitant, 
and  the  furnishing  being  to  his  wife,  and  the  bond  granted  since  his  marriage,  he  cu 
no  ways  pretend  to  be  lesed ;  for  though  her  father  should  have  paid  her  wedding 
cloaths,  yet  the  charger  would  not  have  trusted  him  for  a  siicpence,  he  being  then  a 

Erison  for  debt ;  and  such  furnishing  to  minors  has  been  sustained,  as  appears  vj 
>ury,  5th  Feb.  1631,  Inglis  corUra  Sharp,  voce  Minor.  The  Lords  repelled  the  reason, 
and  found  him  liable,  even  for  what  was  furnished  to  his  wife,  because  being  a  mow- 
able  debt,  jure  marili  it  became  his,  especially  the  bond  being  after  the  mairiMe. 
See  the  10th  of  July  1672,  Neilson  cotUra  Guthrie,  No.  94,  p.  5878. 

Nov.  11,  1697. — John  Henderson  having  charged  James  Lafreis,  writer  (asm®- 
tioned  June  24,  1696),  for  payment  of  the  sum  of  contained  in  his  boDd: 

his  reason  of  suspension  and  reduction  was,  minority  and  lesion.  Answered,  /«  «• 
versum,  being  for  your  marriage  cloaths.  Replied,  The  account  is  likewise  inw< 
up  of  sundry  articles  furnished  to  his  wife  before  the  marriage,  and  to  Mr.  JmJ* 
Caithness,  her  father.  The  Lords  found  qtuxid  what  was  given  off  to  her  father,  k 
was  lesed,  and  ought  to  be  reponed  against  the  same  ;  but  what  was  given  to  his  wife, 
though  prior  to  the  marriage,  yet  would  fall  sub  communione  honofum  mobilim,  ^^ 
make  him  liable  jure  mariti,  unless  they  had  followed  her  father's  faith  in  the  furaisa- 
ing.  See  July  10,  1672,  Neilson  cmtra  Guthrie,  No.  94,  p.  5878.  Then  the  chsigff 
alleged.  That  Lafreis  being  a  writer  and  attendant  about  the  Session  the  time  he  g»« 
[5882]  this  bond,  though  then  a  minor,  he  cannot  crave  the  benefit  of  repositwn; 
and  it  has  been  so  decided  in  the  Parliament  of  Paris,  and  elsewhere.  ^°*^^ 
That  if  an  advocate  (which  is  more  than  a  writer)  should  ex  errore  facti  give  bow. 
or  enter  into  any  other  transaction  to  his  prejudice,  when  minor,  he  will  be  restorw; 
and  this  benefit  is  only  denied  him  when  he  errs  in  jure  ;  and  so  Pirems  dctcnn^ 
it  ad  tit.  cod.  Qui  et  adversus  quos  in  integr.,  and  in  the  decision  7th  December  W 
between  Fairholme  and  Sir  George  M'Kenzie,  voce  Minor,  he,  though  then  a  stud^^ 
of  law,  was  reponed  against  a  bond  wherein  he  had  signed  cautioner,  in  his  minontt. 
for  his  father ;  but  the  ground  there  was,  that  his  father  could  not  legally  *^^^ 
him  in  rem  suam.  The  Lords  foimd  Lafreis's  being  in  a  writer's  chamber  did  bw 
exclude  his  reason  on  minority  and  lesion ;  but  the  Lords  ordained  Ae  chaip^  *° 
depone  that  the  articles  of  the  accoimt  were  at  the  conmion  usual  rates,  and  not  ex- 
orbitant. Fol.  Die.  V.  1,  p.  393.    FountainhaU,  v.  1,  pp.  723,  <9i 
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Nd.  99.    The  Lady  Kinfauns  and  Lyon  of  Auchterhouse  v.  The  Laird  of  Kinfauns, 

her  husband.     July  19,1711. 

A  lady  being  advised  by  her  physicians  to  go  to  the  baths  in  England  for  her  health, 
her  husband  procured  declarations  from  other  physicians  that  medicine  used  at 
home  might  as  probably  recover  her.  He  was  required  by  instrument  to  furnish 
her  with  money  for  her  journey,  but  having  refused  to  do  so,  she  borrowed  the 
money  and  granted  bond  for  it.  Found  that  the  bond  was  null,  as  being  granted 
stante  fnatrimonio  without  the  husband's  consent ;  and  that  she  could  not  desert 
her  husband's  family ;  but  that  if  her  sickness  required  it,  and  his  fortune  could 
bear  it,  he  was  obliged  to  promote  the  cure,  though  it  should  be  by  going  to  the 
baths ;  and  therefore  sustained  the  process  at  her  instance  against  her  husband, 
in  so  far  as  the  money  was  necessarily  advanced  for  her  journey  to  England. 
Where  the  husband  is  willing  to  aliment  his  wife  in  his  own  family,  she  is  not 
entitled  to  a  separate  aliment  unless  she  prove  scBvitium  or  maltreatment. 

Mistakes  falling  in  betwixt  Charteris  alias  Carnegy  of  Kinfauns,  and  his  Lady, 
daughter  to  Carnegy  of  Phineven ;  and  she  falling  tender,  took  the  advice  of  some 
physicians,  who  declared  her  distemper  had  a  tendency  to  a  palsy,  and  that  it  was  fit 
she  go  to  the  warm  baths  in  England,  or  to  the  waters  of  Aix-la-Chapelle  in  Germany. 
This  being  signified  to  her  husband,  he  consulted  other  physicians,  who  attested  the 
use  of  medicines  at  home  might  as  probably  recover  her,  and  so  refused  to  comply 
with  her  going  abroad.  Upon  which  diversity  of  opinions,  he  is  required  by  way  of 
instrument  to  furnish  money  for  her  journey ;  and  on  his  declining  it,  Phineven  her 
brother,  and  Auchterhouse,  who  married  her  sister,  advance  her  2000  merks  to  carry 
her  on  her  journey,  and  take  her  bond  for  it ;  and  thereupon  intent  a  process  against 
the  husband  for  paying  that  money,  so  profitably  advanced,  and  likewise  for  an  aliment 
in  time  coming  :  And  primo  hco  insisted  for  the  2000  merks.  Alleged  for  Kinfauns, 
the  husband,  the  bond  is  null,  granted  by  a  wife  vestita  viro.  Next,  though  a  man  is 
jure  naturcB  bound  to  aliment  his  wife ;  yet,  if  she  causelessly  desert  and  withdraw, 
his  obligation  ceases ;  which  she  has  done  these  twelve  months  bygone,  taking  up 
her  residence  with  her  brother  and  brother-in-law,  and  then  going  not  to  the  baths, 
but  to  London,  contrary  to  the  advice  of  Dr.  Pitcairn  and  others  the  best  physicians  ; 
and  all  this  done  only  by  bad  influence  and  counsel,  without  the  least  provocation  or 
scBvitiay  libelled  against  the  husband  toward  her.  And  this  may  be  pessimi  exempli 
to  allow  wives  to  borrow  [5883]  money  at  every  caprice,  especially  when  inhibited  : 
For  though  merchants  may  furnish  them  necessaries  conform  to  their  quality,  yet 
the  reason  of  the  senatus-consuUum  Velleianum  hinders  their  borrowing  of  money, 
either  to  oblige  themselves  or  their  husbands  ;  and  Auchterhouse  was  in  pessima  fide 
to  lend  her,  for  this  would  undermine  and  disturb  the  quiet  of  the  conjugal  society, 
which  is  the  foundation  of  all  the  other  great  societies  in  the  world,  which  are  but 
composed  of  this  ;  for  this  but  encourages  the  wife  to  withdraw  ;  and  the  creditor's 
concourse  fortifies  her  in  her  separation  and  aversion :  And  if  a  wife  withdraw  (which 
the  English  lawyers  call  eloping)  no  law  will  obHge  the  husband  to  maintain  her, 
when  he  is  willing  to  take  her  home  and  provide  all  necessaries  for  her  recovery,  which 
he  has  many  times  offered  to  do.  Answered,  They  did  not  so  much  found  on  the  bond 
(which  alone  cannot  bind  the  husband  without  his  consent)  as  on  the  onerous  cause 
for  which  it  was  granted  ;  for  a  man  by  all  laws,  divine  and  human,  is  bound  to  main- 
tain his  wife  conform  to  his  estate;  and  under  aliment  is  comprehended  not  only  ordinary 
entertainment,  cohabitation  and  apparel,  but  likewise  extraordinary  expenses  of 
physicians'  salaries,  and  for  drugs  and  medicaments  when  she  is  sick ;  and  if  the 
cure  cannot  be  perfected  at  home,  one  of  his  rank  is  bound  to  send  her  to  the  baths, 
God  in  his  providence  having  afforded  so  good  a  remedy  within  this  isle  as  the  baths, 
where  many  in  her  circumstances  have  been  cured  ;  and  both  his  character  and  estate 
should  bear  the  charges  of  so  necessary  a  duty,  and  refund  the  furnishers  of  the  money 
towards  her  journey,  as  being  utiles  negotiorum  gestores  ;  it  being  notour  that  where 
wives  contract  for  necessaries,  the  furnishers  have  action  against  the  husband ;  and 
her  subscription  in  a  merchant's  count-book  constitutes  the  debt.  3tio,  Though 
borrowing  money  by  a  wife  differs  from  the  furnishing  her  with  necessaries,  yet  if  her 
health  require  her  undertaking  a  long  journey,  the  one  must  be  paid  as  well  as  the 


732  HUSBAND   AND  WIFE 

other  ;  seeine  without  the  money  one  cannot  travel  to  the  baths  ;  and  in  case  oi  tk 
husband's  absence,  or  unjustifiable  refusal  to  advance  the  money  when  leouized. 
she  may  lawfully  borrow  it  from  such  as,  seeing  her  circumstances,  and  the  husband's 
cold  indifferent  and  unnatural  carriage,  will  from  the  principles  of  compassion  ksi 
And  as  to  her  deserting,  that  was  a  stretching  of  the  word  ;  for  she  only  left  her  owi 
house  to  wait  on  her  sister,  the  Lady  Auchterhouse,  being  in  childbed,  and  there  sk 
fell  sick,  which  cannot  be  construed  a  deserting  or  forsaking  her  husband  or  his  familT: 
For  the  1.  48,  Z).  De  reg.  jur,  says  well,  brevi  .reversa  uxofy  nee  divertisse  videUtr.  The 
Lords  found  the  bond  null,  as  given  stante  matrimonio  without  her  husband's  consoi, 
and  that  where  a  man  is  wiUing  to  aliment  his  wife,  she  cannot  crave  a  separate  ahnscBt, 
unless  she  prove  scBvitium  or  maltreatment ;  and  that  she  cannot  desert  his  family ; 
yet  if  her  sickness  require  it,  and  his  fortune  can  bear  it,  he  is  obliged  to  promote  ^ 
cure,  though  it  be  by  going  to  the  baths,  or  other  medicinal  water  :  And  therefoR 
sustained  the  process  at  her  instance  against  her  husband,  in  so  far  as  the  mooej 
was  necessarily  advanced  to  her  journey  to  England.  But  the  se-[6884]-<5ond  iiispee- 
tion  that  fell  in,  was  the  quantity  borrowed,  which  was  alleged  to  be  exorbitant,  tid 
noways  suitable  to  his  condition,  he  having  liferents  and  other  debts  affecting  his  estate. 
The  Lords  remitted  to  the  Ordinary  to  try  the  circumstances,  and  to  restrict  asd 
modify  the  same  if  he  saw  cause. 

December  13. — The  Lords,  on  a  new  report,  resumed  the  consideration  of  the  case 
mentioned  19th  July  1711,  betwixt  Kinfauns  and  his  Lady.    There  though  ike  bond 
was  found  null,  yet  what  was  advanced  for  her  necessary  use  was  sustained.    Now. 
it  came  to  be  debated,  if  her  going  to  the  baths  was  necessary  towards  the  lecoveir 
of  her  health.     Here  (as  happens  in  many  cases  where  the  doctors  differ),  there  veie 
contrary  testificates  under  several  physicians  hands  produced ;  some  thinking  il 
necessary,  and  others  that  the  cure  might  be  as  well  performed  at  home.     Dr.  CSieyoe's 
letter,  who  attended  her  at  the  bath,  was  very  particular  as  to  the  good  success  thej 
had.     But  this  is  to  j  ustif y  wives  unwarrantable  desertion  and  wandering  by  the  ewsi 
nor  does  it  prove  the  necessity  of  such  a  dangerous  journey,  for  who  knows  but  she 
might,  by  the  application  of  suitable  means,  have  done  as  well  at  home  ?    Ndtkei 
is  the  recovery  very  apparent.    And  though  it  be  turned  somewhat  common  to  go 
to  the  baths,  yet  many  things  now  are  turned  pretty  frecjuent  in  wives  demamk 
that  are  neither  necessary  nor  It,  upon  the  emendicate  assertions  of  physicians  yieldii^ 
to  the  caprice  of  some,  not  without  contempt  and  contradiction  of  the  hushasd's 
inclinations.     Answered  for  the  Lady,  That  the  husband's  obligation  to  care  for 
his  wife  in  sickness  is  founded  in  nature  and  humanity  (not  to  speak  of  Christianity), 
and  though  regnlariter  this  is  only  to  provide  for  her  at  his  own  residence,  yet  if  tbe« 
medicaments  will  not  do,  he  is  not  to  grudge  her  going  to  mineral  waters.    Yet, 
the  Lords  have  found  where  wives  are  inhibited,  yet  the  husband  is  liable  fcf 
necessaries  furniBhed  to  them,  though  abroad,  as  far  as  it  would  have  cost  them  if 
they  had  staid  at  home  with  them  in  their  own  house,  as  was  decided  No.  97,  p.  5879, 
Campbell  contra  Ebden,  where  it  is  observed,  the  like  had  been  done  before  bctwiit 
the  Earl  of  Monteith  and  his  Lady,  No.  95,  p.  5879 ;  as  also,  6th  July  1677,  Allan  oovitrs 
Countess  of  Southesk,  Div.  6,  §  1,  h,  ty  where  she  had  carried  her  son  the  heir  of  tke 
family  with  her.    See  also  the  11th  December  1629,  Gordon  contra  the  Earl  of  Galte- 
way,  voce  Minor.    The  Lords  thought  it  dangerous  to  subject  a  husband  to  all  the 
proposals  of  a  wife,  who  seldom  wants  costly  advisers  and  flatterers ;  yet  hariBg 
balanced  all  circumstances  here,  theyfoimd  her  journey  necessary  towards  her  recoveir, 
and  when  her  husband  refused  money,  she  might  borrow.    For  put  the  case  die  htd 
gone  by  sea,  and  was  carried  in  by  pirates  to  Dunkirk,  behoved  ha  not  to  have  iM' 
somed  her  ?     But  the  difficulty  was  as  to  the  sum,  for  the  journey  would  requiie  sU 
that  and  more,  yet  his  fortune  could  not  allow  it,  it  appearing  from  the  sequesin- 
tion  of  his  estate  by  his  creditors,  that  he  had  only  2300  merks  at  present.    Some 
urged  that  the  terms  of  payment  might  be  divided ;  but  the  plurality  thought  tk 
most  they  could  in  [5885]  these  circumstances  modify  to  her  was  only  the  halt  of  hi» 
own  aliment,  viz.  1150  merks,  for  which  sum  they  decerned. 

Fd.  Die,  v.  1,  p.  393.     FountainkaU,  v.  1,  pp.  662. 686. 
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To.  102.  [6886]  Samuel  Mitchblbon,  senior.  Writer  to  the  Signet  v.  Sophia,  Lady 
Cranston,  and  Michael  Lade,  Esq.,  her  husband.    December  12,  1780. 

[oney  advanced  for  aliment  of  a  family,  for  which  a  voucher  is  taken  from  the 
husband,  becomes  the  husband's  debt,  and  the  creditor  has  no  claim  against  the 
wife,  altho'  she  succeed  to  a  separate  estate. 

Liord  Cranston  had  a  considerable  estate,  both  in  England  and  Scotland,  and  his 
jftdy,  after  her  marriage,  succeeded  to  an  estate  in  the  West  Indies,  which  had 
belonged  to  her  father,  and  to  the  liferent  of  which  she  was  entitled ;  but,  after  this 
iicceflsion  opened  to  Lady  Cranston,  Lord  Cranston's  afEairs  became  so  much  involved, 
diat  his  Creditors  brought  a  judicial  sale  of  his  Scots  estates. 

During  the  dependence  of  the  sale.  Lord  Cranston  was  much  pinched  for  money  ; 
lUB  iamily  resided  then  in  Edinburgh ;  and  Mr.  Mitchelson,  from  time  to  time, 
Mlvanced  sundry  sums  for  the  use  and  aliment  of  the  family ;  for  which,  on  settling 
iooounta  with  Lord  Cranston,  in  May  1771,  he  took  his  Lordship's  bill. 

The  price  at  which  Lord  Cranston's  Scots  estates  sold  fell  short  of  pajdng  the  debts 
preferably  secured  upon  them.  The  English  estate  was  so  settled,  as  l5W^f\  that  it 
could  not  be  attached  for  Mr.  Mitchelson's  debt ;  and  Lord  Cranston  having  died, 
Mr.  Mitchelson  brought  an  action  against  Lady  Cranston,  and  Mr.  Lade,  to  whom 
her  Ladyshijp  was  married  after  Lord  Cranston's  death,  concluding  for  payment 
of  the  sum  m  Lord  Cranston's  bill,  as  being  advanced  on  the  credit  of  the  Lady, 
and  applied  for  the  maintenance  of  her  family. 

Pleaded  for  Lady  Cranston  and  her  husband;  Mr.  Mitchelson's  taking  Lord 
Cranston's  bill  shows  he  considered  this  as  Lord  Cranston's  debt ;  which  it  clearly 
was,  as  every  husband  is  bound  to  aUment  his  family.  Such  debts  cannot  afEect 
the  wife,  as  wives  are  not  liable  for  their  husbands'  debts.  Lady  Cranston  had  no 
separate  estate  at  the  time  these  sums  were  advanced ;  therefore  the  pursuer  must 
be  presumed  to  have  made  the  advances  on  the  credit  of  Lord  Cranston,  and  he  can 
only  afEect  his  estate  for  the  same. 

Answered  for  the  pursuer ;  He  was  not  Lord  Cranston's  man  of  business,  but  was 
employed  by  Lady  &anston  to  look  after  her  interest,  while  Lord  Cranston's  affairs 
were  in  confusion.  It  was  on  Lady  Cranston's  credit  he  made  these  advances,  by 
whidi  the  debt  in  question  was  contracted ;  for,  although  Lady  Cranston  had  not 
^t  possession  of  the  West  India  estate  at  the  time  these  advances  were  made,  vet 
it  was  then  certain  she  must  succeed  to  it ;  as,  in  fact,  soon  after,  she  did ;  and  it 
was  on  the  faith  of  Lady  Cranston's  re-paying  the  money  that  it  was  advanced. 
Sundry  letters  of  Lady  Cranston's  were  produced,  to  show  that  this  was  the  case ; 
and  that,  even  after  the  bill  had  been  granted  by  Lord  Cranston,  Lady  Cranston 
had  proinised  to  pay  the  debt. 

Keplied  for  the  defenders ;  The  letters  founded  on  by  the  pursuer  were  impetrated 
from  Lady  Cranston  by  her  husband  Lord  Cranston.  They  infer  no  obligation  on 
Lady  Cranston ;  nor  could  do  so,  even  if  a  promise  had  thereby  been  maae  to  pay 
the  debt,  as  a  woman  clothed  with  a  husband  can  come  under  no  valid  obligation 
to  pay  the  husband's  debts. 

Both  parties  ouoted  sundry  authorities,  in  support  of  their  different  pleas. 
The  Lord  Oroinary  found,  "  That  the  debt  pursued  on  was  the  proper  debt  of 
the  late  Lord  Cranston,  and  that  the  defender,  his  widow,  is  not  legally  bound  to 
pay  the  same ;  therefore  sustained  the  defences,  and  assoilzied." 

The  pursuer  reclaimed  to  the  Court;  and,  on  advising  his  petition,  with  the 
answers,  "  the  Lords  adhered." 

Act.  John  Swinton,  David  Ross. — Alt.  Alex.  Elphinston. — Clerk,  Tait. 

FoL  Die.  V.  3,  p.  286.    Fac.  Col  No.  9,  p.  17. 
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No.  110.    [6900]  Agnes  Robb  v.  The  Trustee  for  her  husband's  Giediton. 

March  8,  1794. 

The  wife  of  a  bankrupt  is  not  entitled  to  an  aliment  out  of  her  own  estate  falling  oads 

her  husband's  jtis  mariti. 

In  1787,  Agnes  Robb  was  married  to  William  Robb.  There  being  no  contract  of  " 
marriage,  her  moveables  to  the  value  of  above  £1000  Sterling,  and  the  yearly  revaiK  1 
arising  from  her  heritable  property,  and  her  bonds,  bearing  interest,  which  to^pedisr  | 
exceeded  £100,  fell  under  the  jus  mariti,  ] 

In  1792,  her  husband  became  insolvent,  and  fled  the  country,  and  his  estate  i^ 
soon  after  sequestrated. 

In  1793,  Mrs.  Robb  made  a  summary  application  to  the  Court,  praying  to  bti? 
a  suitable  aliment  modified  to  her  out  of  the  annual  produce  of  her  heritable  property; 
and,  in  support  of  this  claim,  she 

Pleaded,  Ist,  If  the  wife,  before  her  marriage,  has  no  property  of  her  own,  ^ 
must  depend  entirely  on  her  husband's  fortune  or  industry  for  support ;  but,  iA« 
effects  formerly  belonging  to  her  are  transferred  to  him  by  the  act  of  the  kv,  ii 
consequence  of  the  marriage,  as  that  transference  is  founded  entirely  on  the  presumed 
will  of  the  parties,  it  must  be  an  imphed  condition  in  it  that  he  shall  suitably  afimeat 
her  ;  or  rather,  that  she  shall  reserve  as  much  to  herself  as  is  necessary  to  secure  ber 
in  all  events  against  absolute  indigence.  Accordingly,  in  the  case  Fac.  Col  ^M 
November  1785,  Lisk  v.  her  Husband  and  his  Creditors,  No.  103,  p.  6887,  tb 
Court,  proceeding  on  these  principles,  modified  out  of  her  own  estate  a  liberal  aliment 
to  a  wife  whose  husband  had  become  bankrupt.  See  also  Falc.  21st  February  1745, 
Bontein  v.  Bontein,  No.  100,  p.  2895,  Stair,  b.  1,  tit.  4,  §  9. 

2ndly,  When  a  wife  is  obliged  to  leave  her  husband  on  accoimt  of  maltreatmeiit, 
and  still  more,  when,  as  in  the  present  case,  she  is  deserted  by  him,  she  becomes  s 
just  creditor  for  an  aliment,  in  the  same  manner  as  she  would  for  her  legal  proviaoos, 
upon  the  dissolution  of  the  marriage  by  his  death.  On  this  ground,  she  maj  dgI 
only  claim  on  his  bankrupt  estate,  but  may  also  retain  her  own  property  for  ber 
security.  December  1721,  Selkrig  [5901]  «^-  Selkrig,  voce  Mutual  Contract. 
Neither  can  it  be  maintained,  that  there  is  now  no  room  for  retention,  the  legsl 
assignation  at  the  marriage  having  already  transferred  it  completely  to  the  husband ; 
for  a  legal  assignation  can  have  no  stronger  effect  than  a  voluntary  one ;  and  it  u 
a  clear  point,  that  in  the  case  of  a  direct  assignation  by  the  wife  to  the  husband  in  a 
marriage  contract,  while  the  subject  remains  in  medio,  it  may  be  retained  in  the  evcst 
of  the  husband's  bankruptcy,  till  the  counter  obligations  in  her  favour  are  made  gxA 
22nd  June  1743,  Crawford  v,  Mitchell,  voce  Mutual  Contract. 

Srdly,  The  wife  may  be  considered  as  fiar  of  her  own  heritable  estate,  and  her 
husband,  or  the  trustee  for  his  creditors  in  his  right,  as  the  liferenter  ;  and,  according 
to  the  obligation  universally  understood  to  lie  on  the  liferenter,  where  the  fiar  has  do 
separate  means  of  livelihood,  the  petitioner  is  entitled  to  an  aliment,  1491,  c.  25; 
Stair,  b.  2,  tit.  4,  §  36  ;  22nd  February  1722,  Master  of  Lovat  v.  Fraser^  No.  23,  p.  396. 
Ersk.  b.  2,  tit.  9,  §  62. 

Answered,  Whether  a  husband  get  a  fortune  by  his  wife  or  not,  he  is  obliged  to 
maintain  her.  But,  if  there  are  no  goods  in  conununion,  this  obUgation  must 
necessarily  cease.  Now,  the  fimds  from  which  the  petitioner  here  asks  an  aliment 
belong  not  to  him,  but  to  his  creditors,  against  whom  she  has  no  legal  daim. 
Fountainhall,  25th  November  1709,  Turnbull  v.  her  Husband's  Creditors,  No.  1(16, 
p.  6895.  Even  where  a  wife  is  secured  in  a  liferent  annuity  by  express  pactkm,  it 
was  never  pretended  that  she  had  right  to  it  pendente  matrimonio,  on  the  msolYQDCJ 
of  her  husband. 

The  petitioner's  argument,  if  good  for  any  thing,  would  establish,  that  creditors 
are  in  every  case  bound  to  aliment,  not  only  the  wife,  but  the  children  of  their 
insolvent  debtor,  as  he  is  under  a  natural  obligation  equally  strong  to  maintain  Am- 
This  doctrine,  however,  is  adverse  to  those  established  principles  in  our  law,  that  a 
man's  whole  funds  are  liable  in  payment  of  his  onerous  debts,  and  that  in  every  case 
the  wife  must  follow  the  fortune  of  her  husband,  unless  she  has  a  separate  estate 
constituted  by  law  or  paction. 
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9,  it  is  wrong  in  the  petitioner,  who  in  fact  has  such  separate  estate,  to 
lead  that  she  is  destitute.  Upon  her  giving  her  creditors  a  park  of  the  fee  of  her 
eritable  property  equivalent  to  the  value  of  her  husband's  jus  mariti,  they  will 
istantly  renounce  their  right  over  the  remainder. 

Observed  on  the  Bench,  The  fund  from  which  Mrs.  Robb  claims  an  aliment, 
idongSy  without  any  reservation,  either  express  or  implied,  to  the  husband,  jure 
utritiy  and  consequently  to  his  creditors.  Were  the  Court,  therefore,  to  give  her  an 
liment  out  of  it,  this  would  just  be  disposing  of  so  much  of  their  property,  which  the 
burt  has  no  right  to  do.  Even  therefore  if  the  petitioner's  whole  fortune  had  been 
Qoveable,  she  would  have  had  no  legal  claim  against  them ;  and,  as  the  larger  part 
»f  it  is  heritable,  her  claim  on  their  [5902]  compassion  is  considerably  weakened. 
)y  accepting  of  their  offer  of  purchasing  her  husband's  liferent  on  her  disposing  of 
Mirt  of  the  fee,  she  can  obtain  an  immediate  livelihood.  The  case  of  Lisk  v.  her 
lusband's  Creditors,  was  thought  to  have  been  erroneously  decided  ;  and  an  appeal 
iras  entered  against  it,  but  a  compromise  afterwards  took  place  in  consequence 
>f  what  passed  in  the  House  of  Peers,  after  the  cause  had  been  begun  to  be  pleaded. 

The  Court,  with  only  one  dissenting  voice,  refused  the  desire  of  the  petition. 

A  reclaiming  petition  was  refused  (27th  May  1794),  without  answers. 

For  the  Petitioner,  M.  Ross,  Fletcher. — Alt.  Tait. — Clerk,  Home. 
R.  D.  Fol  Die.  pp.  3,  289.    Fac.  Col  No.  114,  p.  253. 


No.  113.  [5905]  Cook  v.  Johnston.    February  23,  1700. 

In  an  action  of  adherence,  the  defence  that  since  the  marriage  the  pursuer  had  co- 
habited with  other  men  was  sustained. 

Jean  Cook,  daughter  to  Mr.  Patrick  Cook,  minister  at  Prestonpans,  having  obtained 
a  decreet  of  adherence  against  Johnston  of  Corehead,  on  these  qualifications  of 
marriage  ;  that  he  had  suited  and  courted  her  as  his  wife,  and  given  her  tokens  ;  that 
he  had  cohabited  and  conversed  together  for  some  time  as  man  and  wife  ;  and,  3tio, 
That  she  had  born  him  children  which  he  had  owned.  Of  this  decreet  he  raises  sus- 
pension and  reduction,  on  these  reasons,  Imo,  The  Commissaries  committed  iniquity 
m  sustaining  these  qualifications  relevant.  2do,  In  finding  them  proved ;  for  the 
material  witnesses  she  had  adduced  were  only  women,  who  are  inhabile  in  law,  and 
only  deponed  on  hear  says.  2do,  He  offered  to  prove,  that  during  the  time  she  pre- 
tended to  be  married  to  him,  she  was  guilty  with  another  man,  and  as  that  would  in 
law  dissolve  the  marriage,  though  it  had  been  formal,  public,  and  solemn,  so  much 
more  must  it  defend  him  from  adhering  to  or  taking  home  a  whore,  where  the  marriage 
was  only  inferred  by  stretches,  presumptions,  and  occult  converse.  The  Lords  thought 
the  2nd  reason  relevant,  and  would  not  put  him  to  raise  an  action  of  divorce  ;  but 
seeing  this  might  be  obtruded  against  all  adherences,  therefore  they  repelled  it,  imless 
he  paid  in  a  sum  to  her  for  her  aliment  medio  temporey  and  [SSCNS]  to  carry  on  the 
process,  and  condescended  on  the  person  he  meant,  with  certification,  if  he  succumbed, 
they  would  consider  the  infamy,  what  it  should  import,  if  it  be  found  a  calumnious 
defamation.  Fd.  Die.  v.  1,  p.  394.     Fountainhall,  v.  2,  p.  92. 


No.  118.    [5909]  Lord  Justice-Clerk  and  his  Lady  v.  John  Hamilton  of  Bangour. 

January  21,  1708. 

A  Lady,  who  in  lieu  of  her  jointure,  had  a  bond  for  a  great  sum  from  her  husband, 
payable  the  term  after  his  decease,  craved  aliment  for  maintaining  the  family  five 
months,  from  her  husband's  death  till  the  term  after  that  event.  The  Lords 
found  aliment  due,  notwithstanding  the  bond. 

Lord  Grange  reported  the  mutual  processes  betwixt  John  Hamilton  of  Bangour^ 
and  the  Lady  Whitelaw,  and  my  Lord  Ormiston,  Justice-Clerk,  now  her  husband.    Sir 
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William  Hamilton,  Lord  Whitelaw,  granted  a  bond  for  £7000  Sterling  to  his  Ladj, 
failing  heirs  of  his  own  body.    She  pursues  a  constitution  of  this  debt  against  Baogaii; 
who  repeats  a  reduction  of  it  on  these  reasons,  Imo,  It  is  null,  because  though  it  bar 
witnesses  inserted  and  subscribing,  yet  it  is  offered  to  be  proved  by  these  witnani 
oaths,  that  the  paper  was  presented  to  them,  folded  up  to  the  very  doquet  and  ageof, 
and  they  saw  nothing  above  the  said  Lord  Whitelaw's  subscription  ;  so  that  it  ni^ 
have  been  a  half  sheet  of  blank  paper  for  them  ;  and  there  was  a  marginal  noteli 
which  they  are  made  to  be  witnesses,  and  yet  saw  it  not ;  and  if  this  practice  wereoiei 
allowed,  [6910]  ^^^^  ^^^  design  of  that  excellent  law,  act  25th,  1696,  declamg  al 
blank  writs,  either  in  whole,  or  in  any  substantial  parts,  null  after  that  act,  woild  k 
frustrated  ;   and  therefore,  my  Lady  Ormiston  ought  to  prove  that  her  nasw  «■ 
standing  filled  up  at  the  time  of  the  witnesses  subscribing ;   and  they  ou^t  t»  h 
examin^,  if  they  saw  any  writing  on  the  paper  above  my  Lord  Whitelaw's  sufasa^ 
tion  ;    a  subscription  necessarily  requiring  something  supra  scriptum ;    and  ii  (n 
strange  method  of  concealing  the  whole  writ  be  once  allowed,  then  the  law  of  AeaAr 
bed  is  overturned,  as  also  all  reductions  of  bankrupts  deeds  on  the  act  of  PaihanMEt 
1621,  or  ex  capUe  inhibitionis  ;  for  the  creditor's  or  receiver's  name  may  be  left  bittk 
at  subscribing,  and  filled  up  either  on  deathbed,  or  after  he  is  broke  or  inhibited, 
though  it  bear  a  date  anterior  to  all  these  three  cases ;  neither  does  its  being  kfe- 
^aph  solve  the  matter,  for  that  proves  not  its  date  against  the  heir ;  and  thougb  dtt 
Komans  used  caution  enough  in  cancelling  their  substitutions  wrote  in  tUiima  ca% 
yet  the  law  expressly  required  the  filling  up  of  the  heir's  name  in  the  testameot;  a 
presence  of  the  witnesses  adhibited. — Answered,  They  opponed  the  bond,  all  writi» 
unico  coniextu,  wherein,  by  ocular  inspection,  there  is  not  the  least  vestige  or  appear- 
ance that  ever  there  has  been  a  blank  ;  and  for  the  marginal  note,  being  of  no  umhiusI, 
they  pass  from  it,  and  so  utile  per  inutile  nan  vitiatur  ;  and  it  were  a  new  paradoxicsl 
doctrine  to  require  that  witnesses  should  see  or  know  the  contents  of  the  paper  tli^ 
are  called  to.    It  is  true,  a  witness  is  so  far  concerned  to  think  he  is  not  call^  to  attat 
a  treasonable  writ,  and  for  that  he  relies  on  the  probity  and  fidelity  of  his  emplojcr. 
2do,  In  all  instruments  of  notaries,  such  as  sasines,  intimations,  ^.,the  contents  ud 
heads  of  the  writ  must  be  read  or  explained  to  the  witnedses  ;  and,  3tio,  By  the  Iat 
of  England,  a  writ  is  not  probative  till  the  witnesses,  if  in  life,  make  affidavit  on  tk 
verity  of  the  deed  ;  but  with  us,  a  writ  formally  subscribed  before  witnesses,  lecma 
ipso  momento  from  delivery,  or  its  dispensing  therewith,  a  valid  obligatory  wnt,  ad 
all  is  presumed  solemniter  actum  in  favour  of  the  deed,  unless  improved  or  reprobated 
by  some  known  nullity  in  law  ;  and  therefore,  unless  Bangour  will  offer  poeitivelrlie 
prove,  by  the  witnesses  inserted,  that  it  was  blank,  either  in  whole  or  in  part,  wb» 
they  subscribed  it,  the  writ  subsists  as  a  good  and  complete  deed ;   and  it  w^  i 
dangerous  and  unheard  of  presumption,  to  suppose  it  null  and  blank  because  of  t^ 
folding  up,  unless  the  creditor,  receiver  of  it,  prove  it  was  then  actually  filled  up ;  fot. 
to  transfer  the  ornia  ptobandi  on  the  receiver  were  to  shake  and  unhinge  all  the  aecuDQA 
and  settlements  of  Scotland,  which  stand  upon  this  firm  basis.  They  are  good  probatixv 
writs,  except  you  convel  and  redargue  them  hj  some  known  nullity  in  law ;  and  d* 
oniM  probandi  lies  on  the  proponer,  aUeganti,  incumbit  probatio  ;   and  writs  moat  DOt 
depend  upon  such  uncertainties,  as  it  may  be,  it  was  blank  in  whole  or  in  part,  unkf^ 
there  were  an  act  of  Parliament  made,  that  witnesses  shall  not  subscribe  a  deed  iistil 
they  first  read  or  know  the  contents  thereof. — Replied,  That  heirs  may  be  easlK 
defrauded,  if  a  folded  paper,  concealing  all  the  writ  above,  shall  be  sustained  in  favoc 
of  a  [5911]  wife  ;  for  where  she  has  ^ot  the  ascendant  over  her  husband,  it  is  easjfe 
him  to  leave  it  blank  when  he  adhibits  the  witnesses,  and  fill  it  up  long  after.   ^ 
all  laws  grow  gradually,  as  the  cunning  inventions  of  men  increase  to  elude  what  w» 
law  before  ;  for  then  new  antidotes  must  be  invented  for  new  frauds,  and  deceitiM^ 
on  foot  to  disappoint  former  laws,  especially  in  re  domesticay  where  the  blandituf*^ 
suggestions  of  a  wife  may  prevail  very  far. — The  Lords  repelled  the  nullity,  and  fi»- 
tained  my  Lord  Whitelaw's  bond  to  his  Lady,  notwithstanding  the  writ  waa  coTeie^ 
and  folded  down  when  the  witnesses  subscribed  it ;   and  found  it  not  relevant  i^ 
it  were  true,  and  refused  to  examine  them  thereupon,  unless  it  were  positively  ofen 
to  be  proved  that  it  was  then  blank,  either  in  whole  or  in  part. — The  second  reason  d 
reduction  was.  That  he  binds  his  heirs  and  successors,  and  not  himself ;  wheretSi 
by  an  express  title  in  the  common  law,  all  obligations  must  begin  a  defuneto,  otherrbe 
nee  promnt  nee  obsunt  hceredibus.    3tio,  This  being  a  moveable  bond,  and  granted 
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stante  matrimonio,  it  jure  mariti  recurred  to  the  husband,  and  could  not  subsist  in  her 
person,  as  Newton  observes  was  decided  in  January  1682,  Teller  contra  Campbell, 
No.  53,  p.  5836  ;  and  was  so  found  before,  9th  February  1677,  Lord  Collington  contra 
Tenants  of  Invertyle,  No.  50,  p.  5828 ;  and  13th  July  1678,  Nicolson  corUra  Inglis, 
No.  52,  p.  5834. — Answered,  That  subtilty  of  the  Roman  law,  making  an  obligation 
necessarily  to  commence  at  the  defunct,  was  repudiated  by  the  later  constitutions,  as 
a  groundless  ceremony  ;  and  a  renunciation  of  the  jtta  mariti  to  accresce  and  devolve 
again  upon  the  husband,  though  advanced  for  a  while  tarn  magno  coruUu  et  boatu  by  our 
advocates,  primi  ordinis,  as  my  Lord  Dirleton  speaks,  voce  Aliment,  is  now  laid  aside  ; 
and  it  is  generally  acknowledged,  that  paction  will  over-rule  it,  that  it  shall  not,  like 
water  cast  up  a  hill,  recur  back  again  ;  but  if  Bangour  subsume,  this  bond  was  revoked 
by  my  Lord  Whitelaw,  the  allegeance  vdll  be  good. — The  Lords  repelled  the  second 
reason. — The  third  was.  That  this  bond  was  extinct  by  confusion,  in  so  far  as  my 
Lady  was  a  vitious  intromitter  with  her  husband's  goods,  and  so  universally  liable, 
at  least  to  extinguish  her  own  debt. — Answered,  Imo,  By  her  contract  of  marriage 
she  had  right  to  a  share  of  her  moveables.  2do,  Any  intromission  she  had  was 
necessary  custodicB  catMa,  3tio,  This  was  only  competent  to  a  creditor.  4to,  The 
Lady  Houshill  was  confirmed  executrix  to  her  brother,  from  whom  she  has  right ; 
and  this  purges  vitious  intromission. — Replied,  Confirmation  can  never  defend  here, 
because  there  is  a  fraudulent  superintromission  concealed,  and  not  given  up  in  the 
inventory,  as  both  Hope  in  his  larger  and  lesser  practics,  and  Spottiswood,  voce 
Executors,  observes  ;  and  the  heir  is  a  creditor  quoad  his  relief  of  moveable  debts. — 
The  Lords  found  the  confirmation  purged  the  passive  title  of  vitious  intromission, 
being  before  citation  in  the  pursuer's  process  ;  and  that  the  concealing  and  super- 
intromitting  made  only  place  for  a  dative  ad  omisaa, 

November  16,  1708. — Lord  Grange  reported  John  Hamilton  of  Bangour  contra 
Lord  Whitelaw's  Relict,  now  Lady  Ormiston,  of  which  cause  see  more  [5912]  **  *he 
2l8t  January  1708.  The  Lady  now  insisted  on  another  conclusion  of  her  summons 
against  Bangour,  for  implementing  that  clause  in  her  contract  of  marriage,  whereby 
Whitelaw  was  bound  to  provide  her  to  the  liferent  of  £200  Sterling,  as  the  annualrent 
of  60,000  merks.  Alleged  absolvitor;  because  posterior  to  the  said  contract  of 
marriage  my  Lord  Whitelaw  had  granted  her  a  bond  for  £7000  Sterling,  which 
being  majus  included  sub  se  minorem  summamy  and  must  be  understood  to  be  in  lieu 
and  full  satisfaction  of  all  prior  obligations ;  for  law  never  presimies  a  donation, 
where  there  is  a  debt ;  but  on  the  contrary,  nemo  jtrcBsumitur  donare  nee  re%  aucB 
jacturam  facer e,  especially  where  the  deed  is  in  favours  of  a  wife,  and  to  the  prejudice 
of  an  heir,  whom  law  presumes  the  defunct  gravare  as  little  as  he  can,  and  this  agrees 
to  the  constant  uniform  practice  of  our  decisions,  as  is  to  be  seen,  4th  February  1623, 
Ouild  contra  Guild,  voce  Iiaplied  Discharge  and  Renunciation;  11th  Nov.  1624, 
Wallace,  voce  Writ  ;  and  24th  February  1632,  Kinnaird,  No.  40,  p.  5469 ;  and  in 
President  Newton,  27th  Nov.  1686,  Robertson,  voce  Presumfhon  ;  16th  Nov.  1682, 
The  Children  of  Walter  Law,  Div.  11,  Sec.  1,  *.  t. ;  and  2d  February  1686,  Selkirk, 
voce  Presumption  ;  in  all  which  cases  and  many  others,  the  brocard  dMtor  non 
prcBsumitur  donare,  was  sustained,  and  any  posterior  deeds  were  abscribed  in  pay- 
ment and  satisfaction  of  the  first  debt.  Answered,  If  my  Lord  Whitelaw,  a  very 
eminent  lawyer,  and  nice  in  the  framing  of  clauses,  had  designed  the  £7000  bond  to 
be  in  implement  of  his  prior  obligement  for  the  liferent  jointure,  he  would  have  cer- 
tainly expressed  it  so  ;  and  it  must  be  a  donative  per  se  without  regard  to  her  contract 
of  marriage,  because  in  the  last  he  binds  his  heirs  whatsomever,  and  in  the  £7000 
bond  only  his  extraneous  heirs,  not  of  his  own  body ;  and  since  that  bond  he  pur- 
chased houses  and  stables,  and  took  the  rights  and  securities  of  them  to  her  in  liferent, 
which  implies  he  designed  that  she  should  bruick  and  enjoy  her  liferent  over  and 
above  that  donative.  The  Lords  thought  if  that  brocard  of  debitor  non  prceaumitur 
donare  took  not  place  here,  it  could  never  take  place,  seeing  it  was  between  an  heir 
who  was  favourable  in  law,  and  a  relict  who  beyond  her  legal  provision  of  a  ratuma- 
bUis  teriia  is  not  very  much  to  be  favoured,  law  having  restrained  donations  inter 
virum  et  uxorem ;  and  therefore  found,  by  plurality  of  votes,  that  the  £7000  Sterling 
bond  was  presumed  to  be  in  satisfaction  of  the  liferent  provisions  in  the  contract  of 
marriage,  and  fully  implemented  the  same,  as  being  more. 

January  15, 1709. — In  the  mutual  actions  oft  mentioned  8uj)ray  betwixt  Hamilton 
MOR.  I.  24 
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of  Bangour  and  the  Lady  Whitelaw,  the  Lady  insisted  for  alimenting  die  ianaSij 
from  the  time  of  her  husband's  decease  in  December  1704,  to  the  Whitsunday  there- 
after, being  five  months  and  some  more,  for  which  she  craved  £200  Sterling  to  be 
modified.  Alleged  for  Bangour,  That  the  foundation  of  this  practice  to  aliment  ikt 
family  out  of  the  defunct's  means  till  the  next  term,  was  founded  on  this  princi]^  of 
natural  equity,  that  they  had  not  where-[5913]"'^*^  *o  defray  the  cha^e  till  &Br 
jointure  existed,  and  became  due,  which  was  not  till  the  next  term ;  but  where  Hkef 
had  a  fund  and  stock  flowing  from  the  husband  whereon  to  subsist  themselves,  tiitt 
reason  ceased,  and  so  they  could  claim  no  aliment,  which  was  the  present  case;  fe 
my  Lord  Whitelaw  had  given  her  a  bond  for  £7000  Sterling  ;  and  though  it  was  notdw 
till  the  term  after  his  decease,  yet  it  was  a  sufficient  fund  to  afford  her  cre&t 
to  maintain  herself,  and  her  own  peculiar  servants  to  the  term ;  however  my  Lord 
Whitelaw's  executry  might  be  liable  to  aliment  his  own  servants  till  the  next ;  bit 
his  Lady  being  full  handed,  could  crave  nothing ;  and  seeing  the  Lords  had  iooid 
this  bond  was  in  place  of  her  jointure,  and  she  could  not  claim  both,  by  tiie  asme 
rule  it  behoved  to  stand  for  her  claim  of  aliment  till  the  next  term,  as  well  as  for 
her  jointure,  seeing  ddntor  non  prcesumitur  donate.  Answered,  This  defence  was  sev 
doctrine ;  for  if  this  held,  then  a  relict,  who  had  been  married  to  a  former  husbaoid, 
and  had  a  jointure  by  him,  might  be  denied  an  aliment,  because  you  can  mainTaii 
yourself  on  your  first  husband's  jointure.  2do,  This  can  be  obtruded  against  u 
heiress  of  lands,  when  she  becomes  a  widow ;  you  can  crave  no  aliment  to  the  texin, 
for  you  have  lands  in  property,  by  which  you  can  competently  maintain  yoaneiL 
3tio,  Where  the  contract  of  marriage  provides  the  half  of  the  tocher  to  return  to  tk 
wife  in  case  of  no  bairns  procreated  of  the  marriage,  or  gives  her  the  half  of  the  oon- 
quest,  in  that  event,  will  any  body  say  that  this  will  debar  her  from  seeking  the  alimcflt 
of  the  family  till  the  next  term,  though  she  have  more  than  sufficient  fund  horn  her 
husband  to  live  upon  till  that  time.  Keplied,  A  widow  having  a  liferent  by  a  fonner 
husband  cannot  be  denied  an  aliment,  because  her  jointure  is  uncertain,  dependiiif 
on  her  life,  and  if  she  die  before  the  term,  she  and  it  end  together  ;  but  where  she  hts 
a  stock  in  money,  there  is  no  reason  that  either  her  husband's  heir  or  executor  be 
burdened  with  her  aliment.  Will  any  Judge  give  an  apparent  heir  aliment,  if  it  be 
instructed  that  he  has  aliunde  to  maintain  Umself ;  and  even  so  here,  in  relicts.  The 
Lords,  by  plurality,  repelled  the  defence,  and  found  an  aliment  due,  notwithstandiRg 
of  her  £7000  Sterling  bond.  The  next  question  was,  what  it  should  be  ?  and  the 
Lords  made  her  liferent  provision  the  rule  ;  and  finding  her  jointure  was  £200  Ste^ 
ling  per  annum,  they  modified  the  alimenting  of  the  family  for  five  months  and  a  hstf 
to  £100  Sterling.  The  Lady  had  proved  by  her  chaplain,  and  other  servants  ia 
the  house,  that  she  had  actually  expended  the  ahment  on  the  family  till  the  next  term. 
The  common  defence  used  to  be  proponed  against  this  aliment,  was  omitted  by  Ban- 
gour, viz.  You  can  have  no  claim  for  alimenting,  because  there  was  sufficient  provi- 
sions laid  in  to  serve  the  house  till  the  next  term,  at  least,  to  diminish  the  modification 
and  make  it  less,  such  as  provisions  of  meal,  malt,  coals,  &c.,  which  might  furnish  tk 
family  jyro  tanto^  till  the  next  term  ;  or,  2do,  You  intromitted  with  as  much  monej 
lying  beside  the  defunct  as  might  defray  the  expense,  though  that  money  might  hav« 
been  expended  on  the  fu-[5914]-iieral  charges  and  mournings,  which  require  prcscDt 
money  ;  and  if  so,  it  would  not  be  deducted  off  the  aliment. 

Fol  Die,  V.  1,  p.  395.     Fountainhall,  v.  2,  pp.  421,  462,  A  i80. 


No.  119.       [5915]  IsoBEL  MoNCRiEFP  and  her  Husband  t?.  Catharine  MovTWBSJn, 
Lady  Sauchope.    June  20, 1712. 

A  relict  provided  to  an  annuity  to  be  uplifted  betwixt  Yule  and  Candlemas  after  het 
husband's  death,  was  allowed  a  sum  for  her  aUment  from  her  husband's  dead 
till  the  commencement  of  the  annuity. 

George  Moncrieff  of  Sauchope,  in  his  contract  of  marriage  with  Catharine  Monr- 
ponny,  obliged  himself  to  infeft  her  in  a  liferent  yearly  annuity  of  eight  chMeis  of 
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victual,  to  be  uplifted  betwixt  Yule  and  Candlemas  furth  of  his  lands,  beginning  the 
first  year's  payment,  betwixt  the  first  feast  of  Yule  and  Candlemas  after  his  decease. 
Greorge  MoncriefE  having  died  November  19th,  1707,  Catharine  Monypenny,  his  relict, 
craved  an  aUment  to  l^  modified  to  her,  from  the  19th  November,  till  Candlemas 
thereafter. 

Alleged  for  Isobel  Moncrieff,  the  husband's  executrix,  No  aUment  can  be  allowed, 
because,  aliment  to  a  relict  till  the  next  term  after  her  husband's  decease,  is  indulged 
only  when  she  hath  neither  immediate  access  to  her  jointure,  nor  a  fund  of  credit,  that 
she  may  not  be  left  to  live  upon  the  air  ;  as  when  her  liferent  is  provided  by  way  of 
annualrent,  in  which  case,  if  she  happen  to  die  betwixt  terms,  or  before  the  first  term 
of  payment  of  her  jointure,  she  gets  nothing  at  all ;  and  seeing  that  may  fall  out,  no 
person  will  credit  her  in  prospect  of  her  jointure ;  which  reason  for  an  interim  ahment 
ceaseth  in  this  case,  where  the  relict's  security  in  a  liferent  annuity  out  of  certain 
lands,  afforded  her  a  fund  of  credit  immediately  after  her  husband's  decease ;  seeing, 
whether  she  survive  Whitsunday  or  Martinmas  or  not,  she  has  still  right  to  less  or 
more  of  her  jointure.  This  distinction  seems  to  be  established  by  a  solemn  decision 
in  terminis,  Couper  contra  L.  Tofts,  No.  117,  p.  5908. 

Answered  for  the  Relict,  There  is  no  solid  difEerence  betwixt  a  liferent  provision 
of  annuahrent,  and  a  liferent  provision  out  of  lands,  where  the  provision  doth  not 
commence  till  the  first  term  after  the  husband's  death.  For  here  lies  a  necessity  of  an 
alimentary  provision  medio  tempore.  Whether  the  liferent  be  due  the  next  term  after 
the  husband's  decease  or  not,  by  the  re-[6816]-lict's  living  till  then,  or  dying  before ; 
or  whether  she  have  a  fund  of  credit  or  not,  aliment  is  due  to  her  by  a  general  rule, 
and  not  in  particular  cases  only.  So  that  she  is  entitled  to  an  interim  aliment  by  a 
general  rule,  whereby  a  relict,  having  a  jointure  by  a  former  husband,  or  being  pro- 
prietor of  lands  as  an  heiress,  hath  right  to  such  an  aUment ;  which  proceeds  rather 
upon  the  motive  of  natural  obligation,  than  that  of  mere  necessity.  As  to  the  ob- 
jected practick,  it  makes  for  the  relict,  since  their  aliment  was  decerned  not  to  be 
allowed  in  the  next  term's  rent. 

The  Lords  modified  a  sum  to  the  relict  for  her  aliment  from  her  husband's  death, 
till  the  commencement  of  her  jointure.  Forbes,  p.  601. 


No.  126.  [6924]  Gordon  v.  Inglis.    February  23, 1681. 

A  husband  whose  wife  died  within  year  and  day  of  the  marriage,  decerned  to  repa^ 
the  tocher  without  any  deduction  except  for  the  expenses  of  her  funeral. 

Thomas  IngUs  being  married  to  Agnes  Gordon,  and  having  received  800  merks 
of  tocher,  Agnes  dying  within  year  and  day  of  the  marriage  without  children,  Janet 
Gordon  her  sister,  and  executor,  pursues  Thomas  Inglis  to  repete,  and  restore  the 
tocher,  who  craved  deduction  of  the  expenses  wared  upon  his  wife's  bridal-clothes, 
and  her  entertainment  during  her  life,  and  her  funeral  charges.  It  was  answered. 
That  no  deduction  was  ever  allowed,  or  any  expenses  during  the  marriage,  though 
this  case  has  frequently  occurred. 

The  Lords  refused  all  expenses  during  the  marriage,  expended  by  the  husband, 
but  deducted  the  funeral  expenses,  as  being  debursed  after  the  dissolution  of  the 
marriage,  and  likeways  any  debt  of  the  wife's,  contracted  by  the  wife  before  her 
marriage,  for  marriage-clothes,  and  others,  and  paid  by  the  husband. 

Fol,  Die,  V.  1,  p.  396.    Stair,  v.  2,  p.  867. 


No.  130.    [5827]  Muirhbad's  Relict  v.  Her  Fathbr-in-Law.    February  19, 1706. 

Found  in  conformity  with  Hasty  v.  Hasty,  No.  124,  p.  5922  ;  that  a  reUct  is  entitled, 
against  her  husband's  representatives,  to  the  expense  incurred  by  the  birth  of  a 
posthumous  child. 

Rose  Fincham,  relict,  of  James  Muirhead  of  Braidisholm  younger  v.  her  father-in- 
law,  Braidisholm  elder,  for  modifying  an  aliment  to  herself  and  her  children,  during 
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the  dependence  of  a  declarator  she  has  for  a  terce,  in  respect  her  husband  was  odr 
infeft,  though  the  sasine  be  now  abstracted.  The  Lords  refused  to  modify  any  A 
ment  for  the  children,  in  regard  the  goodsire  offered  to  take  them  home  to  his  on 
house,  and  to  aliment  them  as  he  does  his  oth^r  children  ;  for  though  infants  are  ool 
to  be  taken  from  their  mother  during  her  viduity  and  their  infancy,  if  she  ofkn  U 
keep  them  grcUis  ;  yet  if  she  seek  aUment  for  them,  the  grandfather  may  stop  H  bj 
accepting  them  into  his  own  family.  But  the  Lords  found  she  ought  to  have  as 
allowance  for  her  expense  of  in-lying,  and  bringing  forth  the  posthumous  child,  and 
for  the  nursing  it ;  and  referred  the  modification  to  the  Ordinary. 

On  the  28th  current  the  Lady  Braidisholm  entered  an  appeal  against  this  bte^ 
locutor.    See  Appendix.  Fol.  Die.  v.  1,  p.  396.    Fountainhall,  v.  2,  p.  328. 


No.  149.    [6951]  Margaret  Grieve,  and  her  Husband,  for  his  interest  v.  Geosci 
Prinole,  and  his  Tutor  ad  litem.    June  15,  1797. 

An  unsigned  draught  of  a  lease,  written  by  the  husband  of  the  proprietrix,  ai^  de- 
livered to  the  tenant,  followed  rei  interverUu,  sustained  as  a  valid  lease,  in  i 
removing  brought  by  the  proprietrix,  and  her  husband  for  his  interest. 

Margaret  Grieve,  and  James  Usher,  her  husband,  for  his  interest,  brought  t 
removing  against  George  Pringle,  whose  father,  in  1795,  died  in  possession  of  a  fatn 
belonging  to  Margaret  Grieve. 

The  pursuers  contended.  That  the  father  had  possessed,  by  a  verbal  agreeraeiit, 
since  Whitsunday  1793,  when  a  written  lease  in  his  favours  expired. 

A  tutor  ad  litem  was  named  for  the  defender,  who  produced  an  unsigned  draugki 
of  a  lease,  written  by  Usher,  giving  the  defender's  father  a  lease  of  the  farm  for  15 
years,  from  Whitsunday  1793,  at  an  increased  rent.  He  likewise  produced  several  re- 
ceipts for  the  rent  granted  by  Usher.  One  of  them  bore  to  be  "  for  the  first  half  yesi '« 
rent  of  the  second  tack,  beginning  at  Whitsunday  1793  "  ;  and  the  next  ^'  for  t^ 
second  half  year's  rent  of  the  new  tack."  He  further  averred,  that  his  father,  oa 
the  faith  of  his  having  a  lease  for  a  number  of  years,  had  expended  a  large  sum  on 
the  farm,  inclosing,  hming,  and  improving  moor ;  and  he  contended,  that,  upon 
the  whole,  the  pursuers  were  debared  from  pleading  the  defects  in  the  draught  rei 
interventu  ;  No.  52,  p.  4392  ;  1788,  Dr.  Drummond  v.  Scott.    See  Appendix. 

The  pursuers,  on  the  other  hand,  maintained,  that  the  draught  contained  mereij 
the  terms  on  which  Usher  was  willing  to  grant  a  lease  ;  that  these  not  being  agree- 
able to  the  tenant,  he  preferred  possessing  by  a  verbal  agreement  from  year  to  rear, 
till  he  should  procure  another  farm,  and  that  the  receipts  related  to  this  state  of 
possession.  They  also  offered  to  prove,  by  a  variety  of  circumstances,  the  onder- 
standing  of  parties,  that  there  was  no  lease  for  a  longer  p>eriod ;  and  denied  tiiat 
any  improvements  had  been  made  by  the  tenant  upon  the  faith  of  there  being  one. 

They  likewise  stated,  in  point  of  law,  that  this  case  was  very  difierent  from  those 
where  informal  writings  had  been  supported ;  because,  from  the  scroll  not  being 
signed,  neither  party  could  suppose  it  binding  ;  Ersldne,  b.  3,  tit.  2,  §  4 ;  and  besides. 
the  husband  had  no  power  to  grant  a  lease,  without  consent  of  his  wife. 

The  Sheriff  decerned  in  the  removing. 

A  bill  of  advocation  having  been  passed,  the  Lord  Ordinary  reported  the  cause 
on  informations. 

Observed  on  the  Bench ;  The  scroll,  when  taken  along  with  the  possessioo, 
receipts  of  the  rent,  and  other  circumstances,  affords  evidence  of  the  understanding 
of  parties,  that  there  was  a  finished  transaction,  and  therefore  is  a  good  defence 
against  the  removing.  A  husband  may,  without  his  wife's  consent,  grant  a  leaK 
of  her  property  to  last  during  his  administration  of  it. 

[6952]  T^^^  Lords  assoilzied  the  defender. 

A  reclaiming  petition  was  (4th  July)  refused,  without  answers. 

Lord  Ordinary,  Swinton.— Act.  Geo.  Ferousson,  Jo.  Dickson. — Alt.  G.  J.  Bni.— 

Clerk,  Mbnzies. 
Z>.  Z>.  Fac,  Col.  No.  86,  p.  82. 
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So.  151.        Mr.  David  Aiton  v.  L.  Halkerton.    December  21,  1629. 

k  wife  was  found  not  liable  for  money  furnished  to  her  for  her  aliment  in  her  great 
necessity,  though  it  was  advanced  upon  her  own  credit. 

The  Laird  of  Halkerton  consigning  a  sum  modified  to  his  wife  for  her  entertain- 
ment, which  was  claimed  by  the  said  Mr.  David,  as  arrested  for  satisfaction  of  a  debt 
of  300  merks  owing  to  him  by  the  Lady,  conform  to  her  bond,  and  which  sum  he 
alleged  he  had  furnished  to  her  for  her  aliment  in  her  great  necessity,  and  which 
he  referred  to  her  oath ;  and  she  contending.  That  that  sum  was  in  law  due  to  be 
paid  by  her  husband,  who  in  law  was  bound  to  entertain  [6953]  her,  and  that  a  bond 
made  by  her,  having  an  husband,  was  null  wanting  his  consent,  and  could  not  be 
obligatory  against  her ;  and  the  other  answering.  That  he  had  no  action  upon  that  bond 
against  the  husband,  not  being  made  by  him,  neither  could  he  prove  that  the  money 
was  famished  for  his  wife's  use,  because  that  probation  which  m  law  is  good  against 
herself,  viz.  her  oath,  is  not  relevant,  and  will  not  be  admitted  to  prove  against  him, 
and  he  has  no  other  probation,  and  so  he  cannot  prevail  against  the  husband,  whereas 
she  may  prevail  against  him  in  pursuing  him  for  her  entertainment ;  for  she  wanting 
the  same,  and  not  being  furnished  by  her  husband,  the  Judge  in  law  will  modify 
and  decern  the  husband  to  pay  ;  and  albeit  he  might  quarrel  the  bond  for  want  of 
his  consent  and  subscription,  yet  it  is  not  proper  to  allege  and  oppone  her  own  deed 
for  a  sum,  so  profitably  converted  to  her  use ;  notwithstanding  whereof  the  Lords 
ordained  the  wife  to  be  answered  of  the  money  consigned,  and  found  that  the  creditor 
upon  that  bond  could  not  pursue  the  Lady,  until  he  had  pursued  the  husband,  and 
after  the  discussing  of  the  husband,  they  would  find  what  was  due  to  be  done  to  the 
creditor  by  either  of  them,  and  in  the  mean  time  found  no  process  against  the  wife 
upon  the  foresaid  bond. 

Act.  Aiton. — Alt.  Lermonth  &  Gilmour. — Clerk,  Gibson. 

Fol.  Die,  V.  1,  p.  397.    Durie,  p.  477. 


No.  152.  ScouGALL  V,  Douglass.    March  12, 1630. 

Alexander  Scougall  having  recovered  decreet  against  Alexander  Douglass  and 
Hai;^ret  Inglis  his  spouse,  for  the  sum  of  £28,  for  the  price  of  wares  confessed  to  be 
received  by  her  upon  her  oath,  beinff  referred  thereto,  and  also  her  husband  holden 
as  confest  thereon ;  and  she  being  charged  to  pay  after  her  husband's  decease,  and 
suspending,  the  Lords  found,  that  that  decreet,  albeit  given  against  herself,  and  for 
gear  confest  to  be  received  by  herself,  and  albeit  the  sum  was  so  small,  yet  being 
recovered  against  her  and  her  husband,  and  she  having  a  husband  at  the  receipt  of 
the  goods,  ought  to  be  executed  against  her  husband's  heirs  and  executors,  and  not 
against  herself,  and  therefore  suspended  the  charges  against  her. 

Clerk,  Gibson. 

.  ^  r  Fol  Die.  V.  1,  p.  397.    Durie,  p.  606. 

*»*  Spottiswood  reports  the  same  case  : 

John  Scougall  having  pursued  Alexander  Douglass,  macer,  and  his  wife,  Margaret 
Inglis,  for  £60  owing  by  them  to  Patrick  Craig,  to  which  he  had  right  as  donatar  to 
Patrick's  escheat,  referred  the  truth  of  the  debt  to  their  oaths  ;  Alexander  was  holden 
as  confest,  and  his  wife  by  her  oath  granted  them  [5954]  to  be  owing  £26  to  Patrick. 
After  her  husband's  decease,  John  Scougall's  executors  pursued  her  for  payment  of 
that  £26  which  she  had  granted.  The  Lords  ''  would  not  sustain  action  against  her 
for  that  debt,  granted  by  her  in  her  husband's  time,"  seeing  she  could  neither  prejudge 
her  husband  nor  herself  by  it.  SpoUiswood  (Husband  and  Wipe),  p.  158. 
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No.  153.  HowisoN  V,  Lady  Laurieston.    March  18, 1631. 

John  HowiBon  having  pursued  the  Lady  Laurieston  for  £63  for  meal  and  malt 
furnished  to  her  in  her  husband's  time,  when  he  was  absent  at  Court ;  the  Lords 
would  not  burden  her  with  the  payment  of  it,  although  it  was  for  provisions  to  ha 
house  ;  and  albeit  it  was  alleged  that  she  had  a  factory  from  her  husband  in  tiie  tiiiK, 
giving  her  power  to  uplift  his  rents,  pay  his  debts,  and  transact  therefor,  and  genezalij 
to  do  all  his  business. 

Fd.  Die.  V.  1,  p.  397.    Spattiswood  (Husband  and  Wife),  p.  158. 


No.  155.         Adam  Gairns  v.  Elizabeth  Arthur.    December  19, 1667. 

A  married  woman  found  liable  for  drugs  furnished  to  her  and  her  children  by  her  orden, 
she  having  an  estate  from  which  her  husband  was  excluded. 

Adam  Oairns  as  assignee  constituted  by  Patrick  Hepburn,  pursues  EUttbedi 
Arthur  for  the  drugs  furnished  to  her,  and  her  children  at  ner  desire ;  it  was  afleged 
absolvitor,  because  she  was,  and  is  clad  with  a  husband,  and  the  fuim*[59B5}'^!Bi< 
could  only  oblige  hun,  but  not  her.  It  was  replied,  That  she  had  a  peculiar  estate 
left  by  her  father,  wherefrom  her  husband  was  secluded,  and  which  was  appoiiited 
for  her  entertainment,  that  her  husband  was  at  that  time,  and  yet^  out  of  the  cosntiT, 
and  hath  no  means. 

The  Lords  found  the  reply  relevant. 

.Pol.  jWc.  V.  1,  p.  398.    iStotf,v.  l,p.498. 


No.  156.      Henry  Robins  i\  The  Countess  of  Southesk.    July  6,  1688. 

Found  that  though  any  furnishing  made  by  merchants,  &c.,  to  the  Lady  Southeak, 
after  she  had  a  separate  aliment  settled  upon  her,  would  oblige  her  personally,  iJoi 
afiect  her  aliment,  yet  neither  she  nor  her  aliment  could  be  liable  for  furnishing  before 
constitution  of  the  aliment ;  and  that  her  promise  since  the  settling  of  the  aliment, 
to  pay  what  was  furnished  to  her  before  uie  aliment,  was  revocable  as  done  «Me 
tnatrimonio  ;  and  that  her  husband's  representatives  were  liable  for  that  fumisbiiig. 

Fol  Die,  V.  1,  p.  398.    Harcarse  (Stante  Matrimonio),  No.  890,  p.  353. 


No.  181.  [5982]  Pbimrose  v.  Watson.    January  13,  1610. 

A  woman,  as  executrix  or  intromissatrix  with  her  umquhile  husband's  gpods, 
being  bound  or  decerned  to  make  payment  to  her  bairns  of  their  portion,  and  beimr 
thereafter  married ;  her  husband  and  she  giving  a  bond,  obliging  them,  and  tk 
longest  liver  of  them,  to  pay  a  sum  to  the  bairns ;  that  second  husband  decessiog. 
the  bairns  will  get  action  against  the  said  wife,  upon  the  said  bond,  albeit  made  «M« 
matrimonio,  because  it  is  for  that  debt  which  was  her's  before  her  marriage. 

Joi.  Z>ttJ.  V.  1,  p.  399.    Haddington,  MS.  Ho,  ini 
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No.  201.  [5997]  Gemmil  v.  Yule.    July  11, 1735. 

A  wife  may  exercise  acts  of  ordinary  administratioii  with  regard  to  her  own  pro- 
perty, without  her  husband's  consent;  but  without  his  express  concurrence,  she 
cannot  dilapidate  or  alienate,  whether  onerously  or  gratuitously;  and  therefore 
%  married  woman  at  her  own  hand,  impledging  her  paraphernalia  for  security  of 
money  borrowed  by  her,  was  found  null,  and  ret  vindicatio  sustained  to  her  repre- 
sentatives against  the  creditor,  without  being  obliged  to  pay  the  debt.  See  Appendix. 
—The  contrary  found.  No.  172,  p.  5970.  Fol  Die.  v.  1,  p.  401. 


No.  205.    [6999]  Dick  and  Dunbar  v.  Lady  Pinkhill.    January  27,  1709. 

An  alimentary  provision  settled  on  a  woman,  does  not  faU  under  the  jus  mariii  after 
her  marriage,  and  is  not  affectable  by  her  husband's  creditors ;  but  it  being 
controverted,  whether  it  fell  under  the  husband  or  wife's  administration,  the 
Court,  in  respect  of  the  husband's  prodigality,  found  that  the  party  who 
offered  the  best  caution  to  apply  it  to  the  maintenance  of  the  family  ought  to 
be  preferred  in  the  administration. 

Bessie  Dick,  Lady  Pinkill,  being  provided  in  a  jointure  out  of  Boyd  of  Pinldll 
her  husband's  lands,  she,  to  obtain  his  creditors'  consent,  enters  into  a  transaction 
with  them  in  1698,  and  restricts  herself  to  800  merks,  but  takes  the  security  by  way 
oi  an  yearly  alimentary  annuity,  excluding  Lieutenant  Crighton,  then  her  husband, 
his  iu8  mariii ;   and  that  it  should  not  be  afiectable  by  his  creditors,  and  that  her 
discharge  should  be  suiHcient  without  her  husband.     Crighton  being  dead,  she  marries 
one  James  Dunbar;    and  Pinkill  shunning  to  pay,  she  pursues  a  poinding  of  the 
ground  on  her  infeftment,  and  craving  decreet,  Dunbar  compears,  and  alleges  the 
decreet  must  go  out  in  his  name,  as  having  right  jure  mariii ;  and  though  the  former 
husband  was  excluded,  yet  he  had  never  consented  nor  renounced,  and  the  admini- 
stration belongs  to  him  as  head  of  the  family.    Answered,  She  acknowledges  she  had 
made  an  unfortunate  choice,  who  in  sixteen   months  time  has  dissipated  a  great 
part  of  her  means  and  livelihood,  to  her  utter  ruin  and  starving,  what  by  his  creditors' 
poinding  and  arresting  all,  and  what  by  his  own  drunkenness  and  prodigality  ;  and 
if  he  get  the  disposal  of  this  small  reserved  aliment  of  800  merks,  he  will  reduce  her 
to  a  cake  of  bread ;    and  this  being  a  constituted  aliment  long  before  he  had  any 
interest  by  his  marriage,  it  must  stand  good  against  him,  as  well  as  it  did  against 
the  former  husband.    Replied,  Both  by  the  laws  of  God  and  the  land,  the  husband 
was  princeps  et  caput  familicB,  and  to  divest  him  of  that  power,  and  invest  it  in  the 
wife  was  against  the  laws  of  nature,  and  corUra  honos  mores.    Yea,  the  Lords, 
Sth  February  1677,  between  Lord  and  Lady  Collington,  No.  50,  [6000]  p..  5828,  found 
the  husband  could  not  renounce  his  jus  murUi ;  and  therefore  the  Lady  Pinkill  having 
by  chusing  him  for  her  husband,  subjected  herself  to  his  government,  both  as  to 
her  estate  and  person,  she  cannot  deprive  him  of  his  legal  right ;  and  Dirleton,  voce 
Aliment,  thinks  it  so  personal  that  it  is  neither  subject  to  the  husband's  jus  mariii 
nor  his  creditors'  arrestments,  though  some  great  lawyers  magno  conatu  et  bocUu 
Msert  the  contrary ;    but  the  Lords,  since  his  time,  have  found  the  jus  mariii  re- 
noimceable,  as  in  the  case  of  Dr.  Cunningham's  Lady,  and  Mrs.  Anderson  and  Patrick 
Telfer,  her  husband.  No.  53,  p.  5836,  and  in  this  case,  they  declared  the  Lady  Pinkill's 
aliment  not  afiectable  by  her  husband's  creditors,  but  only  applicable  to  the  use 
for  which  it  was  destined,  to  wit,  the  maintenance  and  entertainment  of  the  family, 
of  which  Dunbar  the  husband  was  a  part,  and  could  not  be  secluded  ;  but,  in  regard 
of  his  bad  management,  they  appointed  Lord  Prestonhall,  the  Reporter,  to  see  which 
of  them  offered  the  best  caution  to  apply  it  to  its  true  use,  that  these  might  be  pre- 
ferred in  the  power  of  administration  and  uplifting  thereof,  to  prevent  misapplying 
and  squandering.  Fol.  Die.  v.  1,  p.  401.    Fountainhall,  v.  2,  p.  4^5. 


744  HUSBAND   AND   WIFE 


No.  21 1.  [G003] «•  Hamilton.    June  21,  1634. 

The  Lords  refuBed  to  allow  accounts  of  tradesmen,  who  had  furnished  neceBsanet  to 
a  gentleman's  family  while  he  was  out  of  the  country,  they  wanting  his  epcciil 
warrant,  although  they  offered  to  prove,  not  only  that  they  had  such  wamit, 
but  that  before  his  departure  they  furnished  goods  to  himself  and  family.  Tk 
reason  of  this  decision  was,  that  before  the  husband's  departure,  he  had  aettU 
an  aliment  on  his  Lady. 

Certain  furnishers  pursuing  Sir  James  Hamilton  for  the  price  of  certain  fumiBbicc, 
really  and  necessarily  made  by  them  to  his  Lady,  bairns,  and  family,  in  his  abeence, 
by  the  space  of  two  years,  or  thereby,  viz.  a  baxter  for  bread,  and  a  flesher  for  flesi. 
and  a  cordiner  for  shoes  and  patons ;  likeas  they  all  offered  to  prove,  that  bcfoif 
these  years  pursued  for,  they  were  all  in  use  to  furnish  in  that  same  manner,  to  ks 
Lady,  bairns,  and  family,  diverse  preceding  years,  for  which  they  were  well  satisfied; 
as  also  a  part  of  this  same  furnishing,  now  acclaimed,  was  made  by  them  since  & 
James's  coming  to  Scotland,  and  the  said  Sir  James  was  partner,  and  ate  of  the  said 
bread  and  flesh  in  his  house  with  his  Lady,  for  the  space  of  three  or  four  montb  o< 
the  space  acclaimed,  ay  and  while  he  diverted  from  his  Lady  and  pursued  divont' 
ment  (since  which  time  they  pursued  not  for  furnishing  sincesyne  made).  And  tk 
said  Sir  James  excepting,  That  he  was  not  in  law  obliged  to  pay  the  said  fmniskBig 
to  them,  albeit  it  had  been  ever  so  necessary  ;  because,  before  his  going  out  of  tk 
country,  he  appointed  a  yearly  provision  to  be  given  to  his  Lady,  for  fumisliiBg 
herself,  her  bairns,  servants,  and  whole  family,  answerable  to  his  estate  and  ha\ 
in  all  necessary  and  useful  things,  and  which  was  accordingly  paid  to  her  bj  his 
servants,  who  had  direction  to  pay  the  same,  and  whereupon  acquittances  werr 
yearly  received  from  her  ;  so  that  the  pursuers,  having  no  direction  or  warrant  iron 
him,  or  any  by  his  power,  to  make  the  furnishing,  he  ought  not  to  be  liable  therefor, 
— The  Lords  found  the  exception  relevant ;  for  the  Lords  found,  That  ik 
defender  having  given  to  his  Lady  as  sufficient  a  quantity  of  money  yearly,  duiizif 
each  year  libelled,  as  might  conveniently  suffice  for  maintenance  [6004]  <^^  ^  ^^J* 
bairns,  and  family,  he  was  not  liable  to  pay  these  furnishers,  except  he  had  givva 
direction  to  them,  or  command  to  do  it,  or  that  he  had  known  that  they  had  funuskd 
her,  and  also  had  known  that  they  were  not  paid  therefor  by  her ;  for  they  hsTtiif 
no  warrant  from  the  husband,  what  they  did  without  the  same,  they  did  it  sm 
vericulo.  Neither  was  it  needful  to  have  been  intimated  to  them,  that  the  husbaad 
nad  appointed  maintenance  yearly  to  his  wife,  whereby  they  might  have  looked  aad 
provided  for  their  own  security  (as  it  was  replied  by  them),  nor  were  they  erer 
discharged  to  furnish  ;  which  the  Lords  did  not  respect,  seeing  they  had  no  warrut 
to  furnish,  from  him ;  and  it  was  not  necessary  to  them  to  furnish ;  for  notluBg 
could  have  compelled  them  thereto,  albeit  the  husband  might  have  been  compeEcd 
to  aliment  his  fi^mily,  which  being  done  by  him,  he  was  no  further  bound  in  law; 
and  so  the  action,  for  the  danger  of  the  preparative,  was  not  sustained ;  for  otkei- 
wise,  wives  or  servants  might  bring  on  many  bygone  years  furnishings  upon  tkeir 
husbands  and  masters,  to  their  overthrow,  if  they  should  thereby  intervert  the  monies 
allowed  by  the  husband,  for  sustentation  of  his  house,  applying  the  same  to  uy 
other  unlawful  use,  and  bring  the  necessary  furnishing  of  his  house  back  again  iipoD 
him  ;  so  that  furnishers  ought  only  to  rely  upon  the  security  of  payment  to  be  made 
by  those  by  whose  warrant  they  do  the  same,  and  with  whom  they  make  their  bargain, 
or  else  to  take  payment  in  hand. 

Act.  Cunningham.— Alt.  Nicolson  et  Stuart.— Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  402.    Durie,  p.  719. 
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No.  212.  [6005]  Dalung  v.  M*Kenzie.    December  7,  1675. 

A  woman  is  understood  to  be  prceposUa  negotiis  domesiicis  ;  so  that  for  the  pro^ 
vision  of  her  house,  she  may  take  from  fleshers  and  baxters  and  others  such  furnishing 
as  is  necessary  ;  and  her  declaration  and  oath  may  be  taken,  and  ought  to  be  trusted 
as  to  the  same  ;  and  the  husband  is  presumed  not  to  know  the  particular  quantities  ; 
and  those  who  do  furnish  are  not  obliged  to  enquire  whether  her  husband  has  given 
her  money  sufficient  to  provide  his  house,  if  she  be  a  person  that  is  not  inhibited  ; 
seeing  the  husband  has  a  remedy,  if  he  has  any  suspicion  that  she  may  abuse  and 
wrong  him,  and  may  inhibit  her. 

Reporter,  Glendoick. 

Fd.  Die.  V.  1,  p.  402.    Dirleton,  No.  310,  p.  163. 


No.  215.    [6007]  James  Alston  v.  Philip  and  Sir  James  Stamfilds.    November  1682. 

Found  that  a  husband  after  dissolution  of  the  marriage,  was  Uable  for  accounts 
taken  oft  by  the  wife  during  the  marriage,  though  without  his  order,  and  though 
she  was  competently  furnished  aliunde ;  but  found  the  husband's  father  not  liable 
for  them,  though  the  son  and  wife  remained  in  his  family,  in  respect  he,  the  father, 
had  been  at  considerable  charges  upon  them  aliunde,  suitable  to  their  quaUty. 
See  Recompence. 

Fcl,  Die,  V.  1,  p.  403.    Harcarse  (Stante  Matrimonio),  No.  871,  p.  247. 

♦^*  Sir.  P.  Home  reports  the  same  case  : 

James  Alston,  merchant  in  Edinburgh,  having  pursued  Philip  Stanfield  and  Sir 
James  Stanfield  of  Newmilns,  his  father,  for  payment  of  Philip  Stanfield's  wife's 
bridal  cloaths,  who  was  daughter  to  Major  Biggar  of  Wolmet,  and  others  furnished 
to  her  during  the  marriage  ;  alleged  for  Philip,  That  he  could  not  be  Uable,  the 
marriage  being  now  dissolved  be  decease  of  the  said  Biggar  his  wife  ;   but 

her  father's  representatives  are  only  liable  for  the  same,  especially  seeing  he  received 
no  tocher  with  her.  And  it  was  alleged  for  Sir  James  the  father,  That  he  could  not 
be  liable,  because  he  was  out  of  the  country  the  time  of  the  marriage,  which  was 
made  without  his  knowledge  or  consent ;  so  that  albeit  he  was  obliged  to  aliment  his 
son,  yet  he  was  not  obliged  to  furnish  his  wife  with  bridal  cloaths,  or  others  during 
the  marriage,  especially  seeing  he  had  paid  above  5000  merks  to  his  own  merchants 
upon  their  account ;  and  seeing  the  pursuer  was  not  his  ordinary  merchant,  he  ought 
not  to  have  furnished  his  son  or  his  wife  with  any  cloaths  without  his  warrant. 
Answered,  that  Philip  ought  to  be  liable  as  husband,  who  was  obliged  to  ali-[6008]-Daent 
and  furnish  his  wife  cloaths,  albeit  he  had  got  no  portion  with  her,  and  both  before 
and  since  her  decease  he  has  letters  in  which  he  had  promised  payment  of  the 
accompt ;  as  also  Sir  James  his  father  did  treat  with  the  pursuer  anent  the  payment 
of  the  accompt,  and  desired  him  to  delay  it  for  some  time.  Replied,  That  the  letters 
cannot  oblige  Philip,  because  the  same  were  written  by  him  when  he  was  minor,  to 
his  lesion,  seeing  he  was  not  obliged  to  furnish  the  cloaths  nor  to  pay  the  accompt, 
the  marriage  being  dissolved ;  as  also,  he  wrote  the  same  only  pro  interesse  as  husband, 
and  that  the  marriage  being  dissolved,  he  is  not  farther  liable  ;  just  as  if  a  factor 
should  promise  to  pay  his  constituent's  debt,  yet  if  he  be  immediately  discharged 
o!  his  employment,  he  will  not  be  liable  for  the  debt  nisi  intus  hahet,  it  being  always 
presumed  that  he  made  the  promise  rebus  sic  stantibus ;  and  as  to  Sir  James  the 
iather,  albeit  he  treated  anent  the  payment  of  the  accompt,  yet  he  never  promised 
him  payment. — The  Lords  found  it  relevant  to  assoilzie  Sir  James  the  father,  that 
he  had  sufficiently  furnished  his  son  and  his  daughter-in-law  suitable  to  their  rank 
and  quality  by  his  own  merchants,  in  so  far  as  he  had  paid  5000  merks  of  merchant 
accompts  for  them,  which  they  had  taken  on  the  time  of  the  marriage. 

Sir  P,  Home,  MS,  v.  1,  No.  260,  p.  364. 
MOR.  I.  24* 
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No.  217.  [6013]  Lady  Boyd  v,  Ld.  Aibth,  &c.    June  1582. 

A  wife  is  presumed  to  be  prwposita  negotiis  domesticis  viri ;  but  this  presamptkiii 
was  not  extended  to  a  lady  tercer  granting  discharges  of  her  terce  duties,  isiiick 
it  was  found  she  could  not  do,  without  consent  of  her  present  husband. 

The  Lairds  of  Airth,  Kilsyth,  Sec,  were  pursued  by  the  Lady  Boyd,  and  Jama 
Fleming  her  husband  for  his  interest,  as  cautioners  for  the  Laird  of  Boyd  her  sod. 
to  pay  to  her  certain  yearly  duties,  in  victuals,  capons,  and  silver,  because  the  Itfid 
her  son  was  obliged,  by  virtue  of  an  obligation  registered  in  the  books  of  GonndL 
The  foresaid  cautioners  being  charged  obtained  suspension,  alleging.  That  the? 
had  made  payment  of  the  said  duties  to  the  Lady,  and  produced  her  acquittanca 
and  discharges  thereupon.  It  was  objected  against  the  discharges  and  acquit- 
tances, That  they  were  not  sufficient,  because  the  said  Lady  being  clad  with  a  hnabtnl, 
it  was  necessary  to  have  his  consent  to  the  said  discharges.  To  the  which  it  wai 
answered.  That  albeit  the  said  Lady  was  clad  with  a  husband,  yet  she  intromittBd 
with,  and  took  up  the  duties  of  her  own  conjunct  fee  by  herself,  et  fuit  frcBpotka 
omnibus  hissce  negotiis,  and  gave  acquittances  and  discharges  by  herself,  vithoct 
her  husband.  To  this  was  answered,  That  albeit  mulier  et  uxor  fosswnt  profici  aliqmlm 
negotiis,  et  exercere  ea  qucB  spectant  ad  rem  domesticam  gubemandam  ;  tamen  in  rdmt 
magni  [6014]  monienti,  et  ubi  re^uiritur  scriptura,  it  is  necessary  to  have  the  consent  of 
the  husband,  and  unto  the  giving  of  discharges  and  acquittances. — The  Lords,  after 
long  reasoning,  repelled  the  reasons  of  the  summons,  and  found,  by  interlocntor. 
that  a  wife  might  not  give  acquittances  and  discharges,  without  the  advice  and 
consent  of  her  husband,  quia  vir  est  caput  uxoris,  et  de  jure  nosiro,  durante  matrimotno, 
maritus  est  dominus  omnium  honorum, 

Fd.  Die.  V.  1,  p.  403.    CdviUe,  MS.  p.  330. 


No.  218.  Laird  of  Pittarow  v.  his  Tenant.    June  1587. 

The  Laird  of  Pittarow  warned  a  tenant  to  flit  and  remove  from  certain  lands. 
It  was  excepted  that  since  the  warning  the  Lady  being  prcsposila  negotiis  janiia. 
had  received  from  the  defender  three  hogs  as  duty  of  the  ground.  Answered,  that 
the  allegeanoe  was  not  relevant,  except  he  would  say  that  the  Lady  had  received 
the  same  at  the  command  of  the  Laird  her  husband ;  and  so  found  by  the  Lords. 

Fd.  Die.  V.  1,  p.  403.    Cdvil,  MS.  p.  417. 


No.  220.    [6015]  Margaret  Scot  v.  James  Weill  and  Katharine  Banks. 

February  2,  1628. 

Margaret  Scott  reUct  of  umquhile  Mr.  Robert  Stevin,  pursued  James  Weill  and 
Katharine  Banks  his  spouse,  for  the  violent  spuilzieing  of  her  goods  insight,  asd 
plenishing  out  of  her  house.  Aledged  for  James  Weill,  that  he  could  not  be  con- 
vened for  the  said  spulzie,  because  he  was  out  of  the  country  in  the  mean  time,  and 
so  neither  privy  nor  accessory  to  it.  Replied,  that  he  ought  to  be  answerable  for  his 
wife's  deed,  otherwise  the  inconveniency  would  be  great.  The  Lords  found  tie 
exception  relevant.  Spotiswood,  p.  156. 


*  * 


Durie  reports  the  same  case  : 


In  a  spuilzie  by  one  Scot  relict  of  Mr.  Robert  Stevin  v.  Katharine  Banks  and 
James  Weill  her  husband,  which  was  restricted  to  wrongous  intromission,  and  no 
spuilzie  sought,  the  Lords  found,  that  the  deed  of  wrongous  intromission  done  bj 
the  wife  without  command  of  the  husband,  was  not  effectual  to  produce  action  against 


lULOQt^  HUSBAND  AND   WIFD  747 

the  husband,  he  not  being  accessory  thereto,  albeit  the  wife  had  medled  with  the 

goods  violently,  and  had  disponed  thereupon  at  her  pleasure,  and  albeit  the  husband 

thereafter  getting  knowledge  of  the  fact  done  by  her,  and  of  her  disponing  thereof, 

and  after  the  citation  used  also  by  the  pursuer  against  him,  did  never  expess  any 

act,  by  the  which  he  made  it  manifest,  that  he  disliked  that  fact,  and  disallowed 

thereof  ;    and  so  albeit  the  pursuer  replied,  that  the  fact  of  the  wife's  intromission 

being  done  in  the  express  name  of  her  husband,  and  by  her  husband's  right,  viz. 

by  a  poinding,  deduced  at  his  instance,  for  debt  owing  to  him,  which  was  found 

unlawiul,  yet  he  thereafter  making  no  expression,  neither  to  the  party,  nor  to  the 

Magistrate  of  the  town  where  he  dwelt,  nor  to  the  officer  deducer  of  the  poinding, 

nor  to  any  other  person,  to  show  that  he  was  not  accessory  to  that  fact,  which  he 

ought  to  have  done,  if  he  had  intended  to  have  been  freed  thereof  and  which  the 

pursuer  alleged  to  be  an  express  ratihabition,  and  so  that  he  was  subject  to  the  hazard 

of  the  fact,  albeit  it  were  true,  that  he  was  not  within  the  country  at  the  very  time 

of  the  act  done  by  his  wife,  as  he  alleged ;  for  it  were  of  dangerous  consequence, 

to  give  liberty  to  women  clad  with  husbands  to  commit  such  wrongs,  and  that 

[6016]  the  husband  (specially  in  civil  matters,  and  pursued  civilly  before  the  civil 

Judge)  should  not  be  answerable  therefor ;    whereas  in  contraventions  the  master 

is  answerable  for  the  fact  done  by  the  servant,  after  his  knowledge  of  the  fact,  if 

he  received  the  servant,  albeit  he  was  never  accessory  to  the  fact,  nor  ever  knew 

of  the  same,  but  after  the  committing  thereof,  which  hath  not  such  grounds  of  equity, 

as  pursuits  for  restitution  of  goods,  unjustly  taken  away  by  the  wife,  which  must 

be  reputed  to  be  allowed  by  the  husband,  and  by  his  ratihabition,  in  respect  of  the 

facts  above  written ;    all  which  were  not  respected,  but  the  exception  sustained, 

and  no  action  found  against  the  husband  for  any  fact  done  by  the  wife,  albeit  civilly 

pursued,  no  more  than  he  could  be  convened  for  a  debt,  contracted  by  her,  or  for 

bonds  or  obligations  made  by  her  without  his  consent. 

Act. . — Alt.  Miller. — Clerk,  Scot. 

In  the  cause  of  spuilzie  betwixt  Scot  and  Katharine  Banks,  whereof  mention 
is  made,  February  2,  1628,  the  messenger  who  poinded,  being  convened  as  one  of 
the  spuilziers ;  the  Lords  found  the  allegeance  proponed  for  him  relevant  to  liberate 
him  both  from  spuilzie  and  wrongous  intromission,  bearing,  that  he  poinded  by  virtue 
of  the  Lords  letters,  directed  for  poinding  of  the  pursuers  goods,  for  the  debt  therein 
contained  :  albeit  the  pursuer  replied,  that  these  letters  could  not  be  warrant  to 
the  messenger,  seeing  the  decreet  whereupon  these  letters  of  poinding  were  raised, 
was  not  given  against  the  pursuer,  and  so  he  had  not  a  warrant  to  poind,  and  there- 
fore he  was  not  excusable  ;  yet,  the  Lords  found  the  messenger  m  bona  fide  et  in 
prdbabUi  ignorantia  to  have  poinded,  seeing  the  Lords  letters  bore  warrant  to  the 
officer,  to  poind  from  this  same  pursuer,  and  it  was  not  his  part  to  search  the  decreet 
and  warrant  thereof ;  for  albeit  the  letters  were'  evil  directed,  yet  that  was  not  his 
fault :  But  the  Lords  found,  that  he  ought  to  allege,  that  he  had  delivered  the  gear 
poinded  to  the  party  at  whose  instance  he  had  poinded  ;  which  being  done,  it  was 
a  liberation  to  him,  otherways  his  retention  of  the  same  would  enforce  restitution 
against  him,  notwithstanding  of  the  poinding.    See  Reparation. — Spuilzie. 

Act.  Belshes. — Alt.  NicoLSON. — Clerk,  Gibson. 

IFd.  Die,  V.  1,  p.  403.    Durie,  pp.  339,  353. 


No.  221.       Robert  Nairn  v,  Willlam  Buchannan.    June  3,  1680. 

Robert  Nairn  charges  William  Buchannan  on  a  bond  for  payment  of  220  merks. 
The  reason  of  suspension  is,  This  bond  was  blank  in  the  creditor's  name,  in  the  custody 
and  hands  of  the  charger's  uncle,  to  whose  wife  I  paid  the  money ;  and  she  was 
vrcBvosita  negoHis,  in  so  far  as  she  was  wont  and  in  use  to  uplift  other  sums  of  her 
uusband's ;   which  was  offered  to  be  proved  by  [6017]  ^^^  oath,  or  by  famous  wit- 
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nesses,  and  so  he  was  in  tuto  to  pay  her.  This  being  reported,  the  Lords  *'  found  ker 
husband's  approving  of  her  intromission  by  once  or  twice  uplifting  is  not  a  suffidat 
ground,  neither  is  use  and  wont  enough,  whereupon  his  payment  to  her  may  assoflzie 
him,  unless  she  had  been  a  shopkeeper  or  a  tavemer.  And,  2do,  Find  that  a  wife's 
prepositation  in  a  matter  of  this  concern  must  not  be  proved  by  her  oath,  but  must 
be  only  proven  8cri]>to ;  and  that  she  behoved  to  have  had  a  written  factory." 

Fol.  Die.  V.  1,  p.  4Q3.    Fountainhall,  v.  1,  p.  99. 


No.  222.  Abnot  v.  Stbvbnson.    November  19, 1698. 

An  apprentice,  who  was  bound,  not  by  his  father,  but  by  his  mother,  deserted  after 
two  years  service.  In  a  pursuit  against  the  father,  for  the  remainder  of  tie 
apprentice-fee  (the  mother  having  paid  part  of  it),  it  was  found  that  the  pv- 
positura  could  not  be  extended  to  such  deeds,  and  that  the  father's  knowMfs 
and  silence  could  not  infer  consent. 

In  a  pursuit  at  the  instance  of  Archibald  Amot,  apothecary  in  Kirkcaldy,  agabut 
one  Stevenson,  for  payment  of  100  merks  yet  resting  of  his  son's  apprentice-fee,  and 
for  damages  through  his  running  away  and  deserting  lus  service ;  there  being  no  writte& 
indentures,  he  ofiered  to  prove  by  the  defender's  oath,  that  though  he  did  not  bind  his 
son  apprentice  to  the  pursuer,  yet  his  wife,  who  did,  was  prcspasila  negoiiis  marili 
which  was  sufficient  to  bind  him  to  fulfil.  He  depones.  That  his  wife  did  indeed  boy 
and  sell  and  take  in  the  money,  but  he  never  gave  her  the  power  of  binding  or  loosiiig ; 
and  particularly,  he  was  dissatisfied  with  her  putting  his  son  apprentice  to  this  pursuer. 
When  this  oath  came  to  be  advised,  it  was  alleged,  That  the  boy  had  staid  two  jeais 
with  his  master  in  his  father's  view,  who  never  reclaimed ;  which  tacitumity  most 
imply  an  acquiescence  and  homologation  of  his  wife's  bargain ;  and  there  was  100 
merks  of  the  apprentice-fee  paid. — The  Lords  considered  it  was  not  the  hnsbaiKl 
but  the  wife  who  had  paid  that  100  merks ;  and  that  a  man  may  be  silent  at  the  lnaIlag^ 
ment  and  actings  of  an  imjperious  wife,  and  yet  must  not  be  construed  to  approve  of 
the  same,  else  she  may  bring  him  into  inconveniences  enough ;  and  therefore  thej 
found  her  prsepositation  quoad  the  ^ower  of  binding  her  son  apprentice  not  proved, 
and  assoilzied  the  husband ;  seeing  it  was  easy  for  the  master  to  have  enterea  into  a 
written  contract  with  his  apprentice's  father ;  and  since  he  did  not,* sibi  imjmiet  that  he 
has  followed  only  the  mother's  faith,  who  should  not  dispose  of  their  children's  calliDgs 
and  educations  without  the  father's  consent. 

December  1. — ^A  bill  having  been  given  in  against  the  interlocutor  mentioiwd 
19th  November  1698,  between  Amot  and  Stevenson,  alleging,  That  he  had  alimented 
the  apprentice  for  two  years,  for  which  he  had  only  received  100  merks,  and  this  being 
in  rem  versum  to  the  father,  who  was  bound  jure  naturcB  to  entertain  his  son,  he  mnst 
be  liable  for  the  remanent  apprentice- fee. — It  was  answered.  He  had  the  boy's  service, 
which  might  compense  the  aliment. — [6018]  Replied,  An  apprentice's  service  ia  little 
beneficial  the  two  first  years  ;  for  then  the  master  is  at  the  greatest  trouble  in  teach- 
ing him  the  mystery  of  his  trade. — The  Lords  would  not  give  it  as  apprentice-ice, 
but  allowed  the  100  merks  by  way  of  aliment,  the  father  being  thereby  lucratus. 

Fol.  Die.  V.  1,  p.  403.    FountainhaU,  v.  2,  pp.  16, 21. 


No.  224.  Cochran  v.  Lylb.    July  22, 1740. 

Found,  That  in  those  afiairs  in  which  the  wife  is  prcBpositGy  her  oath  is  probative 
of  fumishmgs ;  not  as  the  oath  of  a  vritness,  but  as  of  a  party. 

Fol  Die.  V.  3,  p.  283.    KiUcerran  (Husband  and  Wife),  No.  4,  p.  257. 
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No.  233.     [6023]  Abchibald  Ker,  Biewer  in  Edinburgh  v.  Nicol  Gibson,  Ferrier  and 

Smith  there.    July  5, 1709. 

A  wife  was  allowed  to  receive  ale  from  brewers,  with  her  husband's  knowledge,  after 
an  inhibition  executed  against  her  by  him.  This  found  relevant  to  make  him 
liable  to  the  brewers  for  the  price  of  the  ale. 

In  the  action  at  the  instance  of  Archibald  Eer  t;.  Nicol  Gibson,  for  payment  of  ale 
furnished  to  the  defender's  wife,  and  sold  by  her  in  his  dwelling-house, 

Alleged  for  the  defender ;  He  could  not  be  liable  for  any  ale  taken  by  his  wife,  in 
respect  she  stood  inhibited  at  his  instance. 

Replied  for  the  pursuer ;  He  was  in  bona  fide  to  furnish  ale  to  the  defender's  wife 
after  the  inhibition,  as  he  had  done  before,  not  being  specially  interpelled  or  discharged 
by  the  defender,  whose  allowing  his  wife  exercere  t5>emam,  to  keep  an  ale-house  aner 
the  inhibition,  was  a  tacit  passing  from  the  same. 

DupUed  for  the  defender ;  Inhibitions  at  the  instance  of  a  husband,  asainst  his 
wife,  need  only  to  be  executed  at  the  market  cross,  and  are  not  to  be  intimated  to  every 
particular  person.  Nor  can  such  solemn  registered  writs  be  taken  away,  but  by  as 
solemn  a  discharge,  or  renunciation  thereof  in  writ. 

The  Lords  found  it  relevant  to  make  the  defender  liable,  that  his  wife  was  allowed 
to  tap  and  receive  in  ale  after  the  inhibition ;  and  that  it  consisted  with  the  husband's 
knowledge  that  she  received  ale  from  the  pursuer,  and  found  the  aUegeance  probable 
by  the  husband's  oath.  Fol  Die,  v.  1,  p.  404.    Forbes,  p.  339. 


No.  239.  [6029]  Fletcher  v.  .    July  5, 1611. 

Found  in  conformity  with  the  above, 

Robert  Fleschour  in  Dundee,  having  contracted  marriage  with  , 

widow  in  Dundee,  and  conform  to  that  contract,  given  infeftment  of  conjunct  fee  to  his 
future  spouse ;  after  all  that,  and  after  their  banns  were  once  proclaimed,  she  made 
dispositions  and  renunciations  of  sundry  of  her  conjunct  fee  lands  to  her  daughters 
of  the  first  marriage ;  for  annulling  [6030]  whereof  the  said  Robert  moved  action, 
as  done  in  his  defraud,  and  unlawfully,  after  that  he  was  in  effect  her  husband,  without 
liis  consent ;  which  summons  the  Lords  found  relevant,  and  declared  the  said  dis- 
positions and  renunciations  null. 

Fol  Die,  V.  1,  p.  404.    Haddington  MS.  v.  2,  Nq.  2261. 


No.  242.         [6032]  Gilchrist  and  Grant  v,  Pringle.    March  1682. 

A  gratuitous  discharge  of  the  bygone  annualrents  of  a  bond,  after  proclamation  of 
banns,  was  not  sustained  in  prejudice  of  the  husband. 

Robert  Pringle  and  Bessie  Crichton,  being  debitors  by  bond  to  Bessie  Gilchrist, 
in  the  sum  of  400  merks,  bearing  annualrent,  whereupon  the  said  Robert  Pringle 
l^eiog  charged  at  the  instance  of  the  said  Bessie  Gilchrist  and  John  Grant  her  husband 
for  his  interest,  he  suspended  upon  this  reason,  that  the  said  Elizabeth  Gilchrist,  the 
^e,  had  discharged  all  the  annualrents  preceding  Martinmas  1681,  before  the  mar- 
nage.  Answered,  that  no  respect  ought  to  be  had  to  the  discharge,  because  it  was 
granted  after  proclamation  of  the  marriage,  as  appears  by  a  certificate  under  the 
bands  of  the  minister  and  elders ;  and  by  the  constant  practice  such  discharges  are 
Dot  sustained  in  prejudice  of  the  husband,  and  was  particularly  decided,  Scott  v.  Brown, 
No.  240,  p.  6030,  M'Dougal  v,  Aitkin,  Haddington,  MS.  No.  236,  p.  6027,  albeit  the 
proclamation  was  made  at  the  husband's  parish  church ;   and  the  like  was  decided 
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in  the  case  of  a  diBposition  in  favour  of  the  wife's  children,  after  a  prodamatioc, 
Fletcher,  No.  239,  p.  6(^9.  The  Lords  repelled  the  reason  of  saspenaion  founded 
upon  the  discharge  of  the  annualrents,  because  the  same  was  after  prodamatioB, 
albeit  before  contract  or  marriage. 

November  1682.    In  the  action  at  the  instance  of  John  Grant  and  fiUabedi 
Gilchrist,  his  spouse,  against  Robert  Pringle,  mentioned  the  day  of  Mardi  liei, 

the  said  Robert  Pringle,  suspender,  having  craved  allowance  of  certain  clothes  and 
household  furniture  that  he  delivered  to  her  when  she  was  married,  and  for  alimentog 
her  the  space  of  seven  or  eight  years  before  she  was  married  ;  answered,  that  the^ice 
of  the  clothes  and  household  furniture  is  not  competent  hoc  loco,  being  neither  hqnid 
nor  verified ;  and  albeit  the  same  were  instructed,  yet  it  ought  not  to  be  aDovei 
because  the  suspender's  wife,  with  his  knowledge,  did  gift  these  clothes  and  hooseliold 
furniture  to  the  charger's  wife  when  she  was  married,  in  so  far  as  it  is  ofiered  to  be 
proved  that  the  suspender  sent  his  own  horse,  cart,  and  servants,  to  carry  the  fuznitaR 
to  the  [6033]  charger's  house,  and  so  must  be  presumed  to  be  donatio  'propter  iwijflm\ 
neither  can  he  have  any  allowance  upon  the  account  of  alimenting  the  charger's  wife, 
because  it  is  presumed  that  the  mother  alimented  her  ex  pietate  mtUema  for  Itoe 
years  before  her  mother  was  married  to  the  suspender ;  and  the  charger's  wile 
being  about  twelve  years  of  age  that  time,  the  suspender  ought  not  to  have  allowsoce 
for  years  subsequent,  because  she  served  them  in  the  house  in  the  condition  of  ac 
ordinary  servant ;  as  also,  the  suspender  having  intromitted  wil^  the  wife's  fint 
husband's  hail  moveables,  and  having  given  bond  for  the  sum  charged  for  to  tk 
charger's  wife,  for  her  part,  he  cannot  crave  allowance  or  retain  any  part  of  tiie  mm 
upon  the  account  of  aliment.  The  Lords  foimd  that  any  furnishing  by  his  modier 
to  the  charger's  daughter  after  the  bond,  is  not  competent  Aoc  loco,  but  reserve  actiofi 
therefor,  as  accords  of  the  law ;  and  found  the  qualification  that  the  father  in  lav 
furnished  horse,  cart,  and  servants,  to  carry  the  goods  and  plenishing  to  the  chaig^'s 
house,  relevant  to  infer  that  the  same  were  gifted ;  and  remit  to  the  Ordinary  to 
enquire  if  the  first  aliment  acclaimed  by  the  suspeilder  before  the  chai^r's  wife's 
age  of  twelve  years  was  before  or  after  the  bond  charged  upon. 

Fol  Die.  V.  1,  p.  404.    Sir  P.  Home  MS.  v.  1,  Noe.  203, 277. 


No.  247.  [6039]  Hacket  v.  Gordon.    July  8, 1673. 

An  action  was  not  sustained  at  the  instance  of  a  wife,  though  the  summons  was  raised 
in  her  name  and  her  husband  for  his  interest,  she  not  being  authorised  bj  ha 
husband's  consent,  but  the  Lords  declared  they  would  auuiorise  her  to  insist 
by  herself,  if  her  husband  referred  to  concur. 

Christian  Hacket  as  one  of  the  heirs  portioners  of  her  father,  pursues  reduction 
of  a  disposition  of  lands  made  by  her  father  to  Gbrdon  of  Chapletoun  as  being  os 
deathbed.  The  defender  alleged  no  process,  because  the  pursuer  being  a  wife,  was  not 
authorised  by  her  husband's  concourse,  without  whom  she  can  pursue  no  actioSf 
unless  she  were  particularly  authorised  by  the  Lords,  as  in  actions  against  the  husband. 
It  was  answered.  That  the  summons  was  raised  at  the  instance  of  the  husband  for  bis 
interest,  and  if  the  defender  produce  any  warrant  to  disclaim,  which  they  must  in- 
stantly verify,  and  which  he  pretends  to  be  a  ratification  by  the  husband,  in  that  case 
the  Lords  ought  in  justice  to  authorise  the  wife  to  insist,  this  being  an  heritable  riglit 
wherein  the  husband  could  have  no  more  interest  but  by  his  jus  marili,  and  the  oourtesf, 
and  the  wife  declares,  that  the  reduction  shall  proceed  with  reservation  of  any  right 
flowing  from  the  husband. 

The  Lords  foimd  that  the  husband  behoved  to  be  in  processu,  but  if  he  refwed 
concourse,  the  Lords  would  authorise  the  wife  to  insist  to  reduce  the  right,  in  so  far 
as  the  husband  had  no  interest  further  than  his  jus  mariti,  and  the  courtesy. 

FoL  Die.  v.  1,  p.  405.    Stwr,  v.  2,  p.  206. 
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No.  259.  [6051]  FiNLAY  v.  Hamilton.    February  5,  1748. 

The  Lords  authorise  the  wife, when  she  is  to  pursue,  and  the  husband  will  not  concur. 

Anna  Finlay  having  pursued  John  Hamilton,  her  husband's  brother,  before  the 
Ettieriff  of  Lanark  for  beating  her,  the  Sheriff  "  Sustained  the  objection  to  the  in- 
stance, that  her  husband  did  not  concur." 

Bat  upon  a  bill  of  advocation,  the  Lords  ''  Directed  the  Ordinary  to  remit  the 
cause  with  an  instruction,  that  the  Sheriff  should  authorise  her  to  carry  on  the  action." 

Fol,  Die,  V.  3,  p.  284.    KUkerran  (Husband  and  Wife),  No.  14,  p.  267. 


No.  265.     [6056]  Jean  Chalmers,  ReUct  of  David  Lyon  of  Banchrie  v.  His 

Creditors.    July  25,  1710. 

A  relict  raised  a  reduction  of  her  contract  of  marriage,  upon  minority  and  lesion. 
Objected,  she  had  not  revoked  and  raised  reduction  intra  annos  utiles.  The 
Lords  repelled  the  objection,  she  having  timeously  after  the  dissolution  of  the 
marriage  raised  the  reduction. 

Jean  Chalmers,  heiress  of  the  south  part  of  the  lands  of  Wester  Banchrie,  and 
the  mill  thereof,  yielding  seven  chalders  of  yearly  rent,  some  months  after  her  marrying 
David  Lyon,  without  any  contract,  when  she  was  about  fifteen  years  of  age,  entered 
with  him  into  contract,  whereby  she  disponed  her  heritage  in  favour  of  him  and  her 
in  conjunct-fee  and  liferent,  and  the  heirs  and  bairns  to  be  procreated  betwixt  them  in 
fee  :  and  he  obliged  himself  to  provide  6000  merks  of  his  own  money,  with  the  con- 
quest during  the  marriage,  to  him  and  her,  and  the  longest  liver  in  conjunct  fee  and 
liferent,  and  the  heirs  and  bairns  of  the  marriage  in  fee  ;  providing,  thAt  if  David 
Lyon  happened  to  die  before  Jean  Chalmers,  without  children,  she  should  not  only 
liferent  the  6000  merks  [6057]  acid  ber  own  heritage,  but  have  power  to  dispose  of 
four  of  the  said  6000  merks ;  but  in  case  of  her  surviving  him,  with  bairns  of  the 
marriage,  she  restricted  herself  to  the  liferent  of  the  6000  merks,  and  the  conquest ; 
and  if  David  Lyon  happened  to  outlive  her  without  children  of  the  marriage,  she 
had  power  to  dispose  of  her  heritage^  without  prejudice  to  his  courtesy.  David  Lyon 
having  died  obcBratus  before  his  wife,  leaving  children  of  the  marriage,  she,  to  hinder 
his  creditors  from  carrying  away  her  fortune,  raised  reduction  of  the  contract  of 
marriage  upon,  Imo,  The  ground  of  minority  and  lesion,  seeing  the  husband  could 
not  authorise  his  wife  in  rem  suam  ;  2do;  As  being  donatio  inter  virum  et  uxorem. 

Answered  for  David  Lyon's  Creditors,  Imo,  As  minors  can  marry  without  consent 
of  curators ;  so  they  can  enter  into  contracts  in  contemplation  of  marriage  ;  and 
the  pursuer  cannot  be  allowed  to  reduce  upon  minority  and  lesion,  because  she  did 
not  revoke  vnira  anrhoe  utiles,  2do,  The  disposition  by  the  wife  is  not  a  revocable 
donation,  because,  there  being  no  prior  contract  of  marriage,  it  was  for  an  onerous 
cause,  24th  November  1664,  M'Gill  corUra  Ruthven  of  Gairn,  Div.  10,  Sect.  3,  k.  t. 
There  was  no  lesion,  the  terms  of  the  contract  being  equal  and  rational  as  matters 
stood  at  the  time  ;  and  no  supervening  alteration  in  the  husband's  circumstances, 
which  disappointed  the  wife's  expectation  by  the  settlement,  can  be  a  ground  of 
restitution. 

Replied  for  the  pursuer,  Imo,  She  was  certainly  lesed,  in  not  only  quitting  the 
fee  of  her  estate,  but  also  in  excluding  herself  from  the  very  liferent  thereof,  for  an 
uncertain  provision  secured  only  by  the  husband's  personal  obligement,  which  is 
come  to  nothing.  Besides,  the  condition  that  she  should  liferent  her  own  and  her 
husband's  means,  and  have  some  power  of  disposal,  is  of  no  weight ;  seeing  it  de- 
pended upon  an  uncertain  event,  neither  to  be  presumed  nor  desired,  viz.  the  non- 
existence of  children,  which  are  the  chief  end  of  marriage.  And  there  are  not  wanting 
decisions,  where  the  Lords  have  reduced  such  contracts  of  marriage ;  witness  that 
betwixt  Castlehill  and  his  Lady,  who  was  afterwards  married  to  Mauldsley,  voce 
Minor  ;  and  that  betwixt  Alexander  Reid  and  Anna  Byers,  No.  249,  p.  6045.     As 
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to  the  practick  M'Gill  contra  Ruthven,  the  lesion  there  did  not  appear  so  confiidenble, 
the  wife  being  provided  to  a  competent  efEectual  liferent ;  besides,  it  makea^agaiiil 
the  defenders,  for  the  Lords  restored  to  her  the  liferent  of  certain  sums  aaogsed 
by  her,  without  reserving  her  own  liferent.  2do,  The  pursuer's  not  revoking,  asd 
raising  reduction  intra  annos  utiles ,  can  be  no  reason  to  exclude  her  pretenflioo}; 
because  she  timeously  after  dissolution  of  the  marriage  revoked  and  raised  leductki 
of  the  deed  ;  and  she  was  not  valens  agere  during  the  marriage,  being  then  as  a  miofii 
8tib  cura  et  reverentia  maritali. 

The  Lords  sustained  the  reason  of  reduction  founded  on  enorm  lesion,  to  repone 
the  pursuer  to  the  liferent  of  her  own  heritage  disponed  by  the  contract ;  but  repelled 
the  allegeance  of  donatio  inter  virum  et  uxorem.    See  Minor. 

FoL  Die.  V.  1,  p.  407.    Forbes,  p.  431 


No.  266.    [6059]  The  Lord  Gray  and  other  Creditors  of  the  deceased  David  Lyoi 
of  Banchry  v.  Mr.  Walter  Stewart.    December  14,  1714. 

A  wife  may  revoke  her  contract  of  marriage  made  in  minority,  although  the  reroca- 
tion  has  not  been  made  intra  annos  utiles. 

My  Lord  Gray,  and  other  creditors  of  David  Lyon,  having  led  an  adjadicstioB 
against  his  heirs,  pursue  a  mails  and  duties,  with  a  conclusion  of  declarator,  M 
the  lands  of  Banchry,  disponed  to  the  said  David  Lyon  by  Jean  Chalmers  his  wife, 
in  their  contract  of  marriage,  did  belong  to  the  said  creditors  adjudgers,  as  in  Us 
place. 

Compearance  was  made  for  Mr.  Walter  Stewart,  second  husband  to  the  sud 
Jean  Chalmers,  who  produced  a  disposition  to  the  same  lands  granted  by  his  ^ 
to  him  her  second  husband  ;  and  alleged,  that  the  first  contract  was  entered  into 
by  her  in  ter  minority  to  her  enorm  lesion,  in  so  far  as  she  disponed  the  fee  of  ker 
estate,  without  reserving  her  own  Uferent,  in  favours  of  her  first  husband,  who  had  m 
estate  whereby  to  make  her  any  suitable  remuneratory  provision. 

It  was  answered  ;  That  a  minor  may  lawfully  enter  into  a  contract  of  marriage, 
wherein  if  they  be  enormly  lesed,  they  have  the  common  benefit  of  restitution,  but 
with  the  ordinary  condition  of  revocation  and  reduction  intra  annos  utiles,  whici 
she  did  not  use,  but  continued  satisfied  with  her  contract  till  she  was  long  past  ^ 
years  of  age,  and  could  not  now  impugn  the  contract,  in  prejudice  of  her  husband's 
]ust  and  lawful  creditors. 

[6060]  It  was  replied  ;  A  minor  may  doubtless  enter  into  a  contract  of  marriage 
upon  just  and  equal  terms  ;  but,  in  case  of  enorm  lesion,  has  always  the  power  of 
revocation,  because,  whatever  deeds  are  done  in  favour  of  a  husband,  he,  nor  anr 
in  his  right,  can  never  object  the  want  of  revocation  intra  annos  utiles,  a  mamw 
wife  being  sub  cura  mariti ;  but  how  soon  the  marriage  dissolved,  the  wife  be4iig 
very  sensible  of  her  lesion,  revoked  and  raised  reduction  within  two  months,  bcfoie 
the  diUgence  of  any  creditor ;  and,  on  this  consideration,  the  Lords  have  already 
restored  her  to  the  liferent  of  her  own  lands  by  a  decreet  in  foro  extracted,  she  haviBg 
thought  fit  pritno  loco  to  crave  restitution  as  to  her  liferent ;  but  the  same  ffroood  d 
law,  that  she  obtained  revocation  as  to  her  liferent  post  annos  utiles,  entitiea  her  to 
be  restored  as  to  the  fee,  unless  the  creditors  could  allege,  as  they  cannot,  that  ker 
husband  had  any  means  whereby  he  could  effectually  provide  her  to  a  suitable  «• 
muneration. 

It  was  duplied  ;  Imo,  If  wives  contracting  in  minority  could  revoke  j»sl  ««•** 
utiles,  then  they  could  be  restored  after  50  or  60  years ;  because,  so  long  as  tw 
marriage  subsists,  the  wife  continues  still  sub  cura,  and  then  there  might  be  ^ 
years  craved  for  obtaining  restitution  after  dissolution  of  the  marriage  ;  which  wouW 
bar  all  commerce  with  a  husband,  without  any  necessity  ;  because,  if  the  wife  were 
lesed,  there  is  a  remedy  competent  during  the  marriage,  by  revocation,  which  nj*y 
be  done  without  the  consent  of  the  husband  ;  and  the  Lords  would,  of  covase,  p^ 
her  a  curator  ad  litem  to  pursue  the  reduction.  2do,  No  parity  bet¥rixt  the  life  *^ 
fee,  because  it  was  a  fraud  in  the  husband  to  have  denuded  his  wife  of  the  liferent, 
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but  the  fee  of  portions  go  usually  to  the  husband,  and  lands  come  in  place  of  the 
portion. 

It  was  triplied  ;  The  extraordinary  remedy  of  craving  a  curator  ad  litem,  which 
is  not  usually  practised  where  husband  and  wife  live  well  together,  is  never  considered 
as  any  ground  to  elide  the  dependence  that  a  wife  has  upon  the  husband,  the  want 
of  proper  knowledge  in  her  affairs,  or  the  opportunity  of  advice ;  and  restitution 
is  as  competent  with  relation  to  the  fee,  as  the  liferent,  and  upon  the  same  ground 
in  law ;  for,  if  it  was  fraudulent  to  deprive  the  wife  of  the  Uferent,  it  was  no  less 
so  to  denude  her  of  the  fee,  when  the  husband  had  nothing  to  give  in  place  of  it. 

^*  The  Lords  found  the  wife  might  revoke  and  reduce  after  elapsing  of  the  anni 
utiles,  upon  enorm  lesion,  as  well  in  relation  to  the  fee  as  the  Uferent." 

Fd.  Die,  V.  1,  p.  407.    Dcdrymple,  No.  128,  p.  179. 


No.  295.     [6080]  Spbnce  v.  Thomson  and  Others.    February  9,  1739. 


The  process  for  the  pecuniary  penalty  upon  the  statute  discharging  playhouses, 
linst  the  wife  of  Henry  Thomson,  comedian,  was  cast  on  this  ground,  that  her 
sbsnd  had  not  been  called. 

Fol.  Die.  V.  3,  p.  285.    KUkerran  (Husband  and  Wife),  No.  2,  p.  256. 


No.  298.       [6062]  Janet  Churnside  t?.  James  Currib.    July  11,  1789. 

A  husband  having  left  Scotland,  his  wife  was  found  liable  to  personal  diligence,  as 
an  unmarried  woman,  for  debts  contracted  after  his  departure. 

The  husband  of  Janet  Churnside  having  left  Scotland  in  bankrupt  circumstances, 
dhe  entered  into  trade  in  order  to  maintain  herself  and  her  children. 

Being  charged  with  homing  for  payment  of  a  bill  of  exchange  granted  by  her  to 
James  Currie,  she  offered  a  bill  of  suspension,  founded  on  the  general  rule  of  law, 
that  a  woman  vestita  viro  could  not,  by  any  contract,  subject  herself  to  personal 
diligence. 

This  plea  however  was  entirely  disregarded,  as  inapplicable  to  a  case  like  the 
present,  where  the  debt  had  been  contracted  by  a  wife  in  her  own  name,  while  her 
husband  was  out  of  the  kingdom.  To  refuse  the  ordinary  legal  compulsa-[6083  ]-tories, 
in  such  circumstances  as  these,  would,  it  was  observed,  in  the  end  prove  hurtful  to 
the  women  themselves,  by  preventing  them  from  gaining  a  livelihood  in  trade,  at  a 
time  when  their  husbands  could  not  afford  them  any  support. 

The  bill  of  suspension  was  refused  by  the  Lord  Ordmary.    And 

A  reclaiming  petition  being  preferred,  it  was  refused  without  answers. 

Lord  Ordinary,  Gardenstone. — For  the  petitioner,  John  Erskine. 

Fol.  Die.  V.  3,  p.  285.    Fac.  Col.  No.  78,  p.  141. 


No.  299.    Mrs.  Elisabeth  Chalmers  v.  Mrs.  Helen  Douglas  and  her  Husband. 

February  19,  1790. 

No  execution  against  a  wife's  person  for  a  debt  ex  delicto,  incurred  during  the  marriage  ; 
nor  is  the  husband  liable,  or  the  goods  in  commtmion,  on  that  ground ;  but  for 
the  expenses  awarded  to  the  pursuer,  the  husband  is  liable  as  dominus  litis. 
Upon  appeal  it  was  found,  that  the  husband  was  responsible  for  the  conduct  of 
the  cause,  and  liable  in  expenses  only  in  so  far  as  the  same  was  malicious,  vexa- 
tious and  calumnious. 

In  an  action  of  defamation  and  damages,  the  Commissaries  having  found  sufficient 
evidence  that  the  defender,  Mrs.  Douglas,  **  was  guilty  of  the  scandal  Ubelled," 


754  HUSBAND   AND   WIFE  MUnLeOH 

decreed  her  to  pay  to  the  procurator-fiscal  of  court  a  considerable  fine,  and  to  tie 
injured  party  farther  sums  in  name  of  damages  and  of  expenses,  as  also,  to  main 
a  palinode  ;  the  fine,  however,  being  to  be  restricted  to  a  third  of  its  former  aounmt 
"  in  case  she  should  appear  in  court,  and  judicially  repeat  and  subscribe  the  palinode.'* 

Both  parties  brouffnt  the  judgment  under  review  by  advocation ;  the  defeodfli; 
beside  objecting  to  uie  judgment  in  general,  complaining,  that  the  OonmuBNiki 
had  not  qualifi^  their  sentence  by  dedaring  that  no  execution  during  her  mazmge 
could  issue  against  her  person,  or  her  effects  falling  under  the  husband's  jus  morib'; 
and  the  pursuer  complaming,  that  they  had  omitted  to  decern  against  the  husbaod 
for  the  expenses  of  process. 

The  Lord  Ordinary  on  the  bills  reported  the  cause,  and  afterwards  a  heaiiog  ia 
presence  took  place  on  the  following  points  : 

1.  Whether  execution  ought  to  pass  against  the  defender's  person,  to  coapd 
payment  of  damages  and  fine. 

2.  Whether  the  husband,  or  the  goods  in  conmiunion,  were  liable  for  payment  of 
the  money  awarded  in  name  of  damages,  or  of  fine. 

3.  Whether  the  expenses  of  process  found  due  to  the  pursuer,  could  be  demanded 
from  the  husband,  as  having  in  that  character  concurred  in  the  defence. 

On  the  first  point,  it  was 

Pleaded  for  the  defender ;  A  married  woman,  it  is  unquestionable,  can  omne 
under  no  civil  obligation,  though  with  the  consent  of  her  husband,  which  shaU  be  t^ 
ground  of  diligence,  either  agamst  her  person  or  her  separate  estate.  Neither  ooghi 
a  different  rule  to  be  followed,  if  a  fine  has  been  imposed,  or  money  decreed  against 
a  wife  for  reparation  of  damage.  As  not  only  her  moveables,  but  the  rents  also  of 
her  heritage,  belong  to  the  husband  jure  mariti^  it  [6084]  is  evident,  that  withoft 
infringing  his  right,  nothing  could  be  recovered  by  diligence  against  her.  Even 
were  her  paraphernalia  to  be  attached,  it  would  be  incumbent  on  him  to  replaoe 
articles  so  indispensably  necessary.  Unless,  therefore,  where  there  is  an  estate 
exclusive  of  the  jus  marit%  no  such  diligence  can  proceed.  Bankt.  b.  1,  tit  5,  §69; 
Ersk.  b.  1,  tit.  6,  §24 ;   Stewart  cowtra  Bannerman,  16th  February  1633,  Sa  281, 

&6071 ;  Home,  Edgar,  2nd  July  1724,  Murray,  No.  293,  p.  6079 ;  Kilkcnan,  54 
ecember  1738,  Gordon  cowtra  Paine,  No.  294,  p.  6079. 

Answered ;  By  that  rule,  married  women  may,  with  impunity,  commit  scandali, 
batteries,  or  any  crime  the  punishment  of  which  is  pecimiary.  For  not  only  is  it « 
chance  whether  the  wife  shall  survive  her  husband  or  not,  but  the  communion  may 
be  so  destined,  that  nothing  can  be  attached  on  the  dissolution  of  the  marriage- 
Such  a  departure  from  the  maxim,  that  culfa  tenet  suos  actoreSj  would  be  alanning 
to  society.  Nor  are  instances  wanting  in  our  law  of  a  contrary  tendency.  Hn^ 
*'  horning  against  a  married  woman  for  not  finding  caution  in  a  lawburrows  was 
sustained,"  Haddington,  27th  July  1613,  Lord  Roxburgh  contra  Countess  of  Orkiay, 
No.  276,  p.  6069  ;  again,  ''  caption  was  ordained  to  proceed  against  a  wife,  seeing 
the  horning  was  not  upon  a  debt,  but  upon  her  delinquence,"  Stair,  8th  Januair 

1679, in  Glasgow  supplicant,  No.  286,  p.  6074.    And  "  execution  was  ordered 

to  pass  against  a  wife,  for  her  contumacy  in  refusing  to  exhibit  writings,"  Foimtain- 
hall,  16th  November  1678,  Sibbald,  No.  285,  p.  6074. 

Every  wife  may  have  efiects  exclusive  of  the  jus  mariti ;  and  paraphernalia 
least  are  always  in  that  situation.  A  son  living  in  family  with  his  father,  or  a 
bankrupt  whose  funds  have  been  sequestrated,  might,  with  as  much  reason,  be 
exempted  from  diligence,  as  being  not  less  presumed  to  have  nothing  of  their  own; 
but  smce  notwithstanding  this,  it  has  never  been  supposed  that  they  enjoy  any  sock 
immunity,  the  same  circumstance  must  be  an  equally  insufficient  ground  for  tk 
exemption  in  question ;  nor  has  any  other  been  assigned.  The  only  legal  criterion 
by  which  to  determine  in  any  of  the  cases,  whether  an  estate  from  which  the  debt 
may  be  repaid,  exist  or  not,  is  the  use  of  personal  diligence,  and  therefore  in  all  of 
them  it  ought  to  be  alike  permitted. 

A  married  woman  is  as  liable  to  other  punishments,  to  imprisonment,  for  example, 
as  if  she  were  sole.  But  if  she  may  be  imprisoned  in  madum  pama,  why  not  abo 
when  this  legal  step  is  taken  towards  the  recovery  of  a  fine  or  of  damages  ? 

Replied,  All  the  cases  quoted  on  the  other  side,  were  either  those  of  lawburrows, 
in  which  imprisonment  follows  of  course  until  baU  is  found,  or  of  obstinate  refosiJ 
in  a  party  legally  required  ad  factum  jnrcBStandum. 
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The  Court  were  of  opinion,  that  execution  ought  not  to  be  allowed  to  pass  against 
Oie  wife's  person  during  the  subsistence  of  the  marriage. 

(60851  With  respect  to  the  second  point,  viz.  Whether  execution  could  proceed 
against  the  husband,  or  the  goods  falling  under  the  jus  marili,  he 

Pleaded,  If  execution  were  to  pass  either  against  a  husband's  person,  or  against 
the  goods  in  communion,  the  maxmi  already  appealed  to  would  be  in  some  measure 
reversed,  one  partj  being  punished  for  the  ofEence  of  another.  No  doubt  a  husband 
would  be  interested  in  the  corporal  punishment  of  the  wife,  as  all  near  relations  must 
be  in  the  fate  of  one  another.  But  there  is  a  very  palpable  distinction  between  auch 
a  case,  and  that  where  a  fine  for  her  transgression  is  levied  out  of  funds  to  which 
he  has  right ;  and,  therefore,  as  a  husband  is  not  liable  for  any  civil  obligation  con- 
tracted by  the  wife  during  marriage,  so  he  is  as  little  responsible  for  her  debts  arising 
ex  ddido  ;  a  conclusion  fully  warranted  by  the  authorities  formerly  quoted. 

Answered,  It  seems  that  no  debt  can  ever  subsist  against  a  wife's  person,  without 
being  extended  against  the  husband.  There  are  but  two  cases  in  which  a  personal  obliga- 
tion of  debt  can  ue  on  a  married  woman  ;  one,  in  which  it  has  been  contracted  before 
marriage,  and  the  other  where  it  has  originated  in  her  delict.  In  the  first  case,  it  is 
indisputable  that  the  husband  is  liable.  Why  then  should  a  different  rule  obtain 
in  regard  to  the  second  ?  Not  surely,  because  a  debt  which  is  the  consequence  of  the 
wife's  offence,  is  not  to  be  demanded  from  a  husband  innocent  of  the  crime  ;  for  it 
is  clear,  when  a  debt  has  been  incurred  before  marriage,  that  the  husband  is  equally 
liable,  whether  it  be  ex  contractu  or  ex  delicto.  Yet  in  the  latter  case,  the  defender's 
argument,  that  those  who  are  innocent  should  not  suffer  the  punishment  of  the 
pnlty,  would  not  be  less  applicable  than  it  is  at  present.  The  goods  in  communion. 
It  must  be  admitted,  are  subject  to  the  husband's  debts  ex  delicto ;  but  is  not  this 
punishing  the  innocent  wife  for  the  fault  of  her  husband  ? 

In  the  Roman  law,  and  likewise  in  that  of  England,  it  is  established,  that  husbands 
are  liable  for  their  wife's  debts  arising  ex  delicto.  Voet.  ad  tit.  D.  De  Judidisy  §  17  ; 
Bacon's  Abridgement,  voce  Baron  et  Femme,  p.  294,  295 ;  Blackstone,  b.  1,  c.  15, 
§  3 ;  b.  4,  c.  2, 1 6.  And  in  the  above  cited  case  of  Lord  Roxburgh  contra  the  Countess 
of  Orkney,  it  was  found,  "  that  a  wife's  liferent  escheat  fell  on  her  denunciation  at 
the  horn ;  "  the  plain  effect  of  which  was,  to  deprive  her  husband  of  his  possession 
jure  numti. 

The  opinion  of  the  Court  was,  that  neither  the  person  nor  the  effects  of  the  husband 
could  be  thus  affected. 

With  regard  to  the  husband's  being  liable  for  expenses  of  process,  he 

Pleaded,  Finding  a  party  liable  in  expenses  of  a  process,  implies  some  wrong  done. 
But  there  was  nothing  wrong  in  a  husband's  voluntarily  allowing  his  name  to  be 
iised,  along  with  that  of  his  wife,  in  defending  an  action  brought  against  her,  a  thing 
libat  he  znight  have  been  compeUed  to  do  ;  or  in  affording  [6066]  to  her  the  means 
of  supporting  her  defence,  to  which  he  might  have  been  likewise  compelled. 

Answered,  Such  interposition  is  not  to  be  understood  as  if  it  were  nothing  more 
than  a  matter  of  mere  form.  The  husband  became  thus  the  dominus  litis,  and 
answerable  for  the  impropriety  committed  by  maintaining  calumnious  and  injurious 
pleas. 

The  Court  considered  the  husband  to  be  liable  in  regard  to  the  expenses  of  process. 

With  respect  to  that  part  of  the  Commissaries'  judgment  which  decreed  a  palinode, 
the  Court  unanimously  thought  it  improper,  and  seemed  to  reprobate  the  practice  in 
general  of  requiring  palinodes.  Accordingly,  in  another  action  of  defamation  and 
damages,  at  the  instance  of  George  Lowther  senior  and  George  Lowther  junior, 
against  James  Bae,  a  palinode  awarded  by  the  Commissaries  was  at  the  same  time 
ffiapensed  with. 

In  consequence  of  the  opinion  of  the  Court  upon  the  whole  cause,  the  Lord 
Ordinary  pronounced  the  following  interlocutor  : 

"  Remits  the  cause  to  the  Commissaries,  with  the  following  instructions :  Imo, 
That  they  adhere  to  their  interlocutor,  finding  the  defender  liable  in  damages,  &c, : 
2do,  That  they  alter  their  interlocutor  with  respect  to  the  palinode,  and  dispense 
^ith  the  same :  3tio,  That  they  find,  that  legal  execution  cannot  pass  against  the 
P^^non  of  the  defender  during  the  subsistence  of  her  marriage,  for  any  sums  awarded 
ui  name  either  of  damages,  fine,  or  expenses,  and  that  the  effects  and  person  of  her 
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husband  cannot  be  afiected  for  the  sums  awarded  in  name  of  damages  and  fine: 
4to,  That  they  adhere  to  their  interlocutor,  finding  the  defender  liable  in  the  espenaes 
of  the  process,  and  in  the  expense  of  extract ;  and  that  they  also  find  the  hnsbaad 
personally  liable  to  the  pursuer  for  these  expenses." 

Reporter,  Lord  Dreohorn. — Act.  Lord  Advocate,  Solicitor-General,  Rosa, 
Corbet. — Alt.  Dean  of  Faculty,  Wight,  Cullen. 

8.  Fol  Die.  V.  3,  p.  283.    Fac.  Col  No.  117.  p.  223. 

*^*  This  case  wab  appealed. 

The  House  of  Lords,  6th  April  1791,  "ordered,  That  the  part  of  the  intedocotm 
complained  of  be  reversed,  in  so  far  as  it  finds  generally,  That  James  BaiUie  k 
personally  liable  to  Mrs.  EUsabeth  Chalmers  for  £688  of  expenscB  of  process  aod 
extract,  which  Helen  Douglas  was  decerned  to  pay :  But  it  is  declared.  That  tbe 
said  James  BaiUie  is  responsible  for  the  conduct  of  the  cause,  in  so  far  as  tint  sams 
is  malicious,  vexatious,  and  calumnious:  And  it  is  ordered.  That  the  cause  l»e 
remitted  back  to  the  Court  of  Session,  to  inquire  how  much  of  the  said  sum  of  £686 
of  expenses  of  process  and  extract  has  been  occasioned  by  the  conduct  of  the  defender 
in  the  said  cause."  

No.  317.  [6106]  Olasford  t;.  Dawling.    March  22,  1634. 

A  bond  taken  by  a  man  to  himself  and  his  wife  in  liferent,  and  to  her  heiis  in  lee, 
found  revocable  quoad  the  wife's  heirs,  as  well  as  herself. 

One  Glasford,  Clerk  of  Leith,  married  upon  one  Dawling,  gives  out  1000  m^ 
upon  an  heritable  obligation,  "  To  himself  and  to  his  wife,  and  to  the  longat  iva 
of  them  two  in  liferent,  and  to  the  heirs  of  the  wife  after  her  decease."  The  wk 
being  deceased,  and  the  debtor  suspending  upon  double  poinding,  against  the  husband 
on  the  one  part,  and  Robert  Dawhng,  brother's  son  and  heir  to  the  wife  on  the  other 
part ;  and  they  being  both  heard  anent  their  right  to  the  said  sum  ;  the  Lords  found. 
That  the  husband  had  the  only  right  to  the  said  sum,  and  that  the  same  pertained 
to  him  heritably,  and  not  to  the  heir  of  the  wife  ;  because  the  Lords  respected  t^e 
bond  of  the  tenor  foresaid,  as  donatio  facta  a  viro  uxori,  and  so  that  it  waa  revocable, 
likeas  he  had  revoked  the  same ;  and  therefore,  the  destination  of  payment  a^ 
pointed  to  the  wife's  heirs  by  the  bond,  could  not  take  efEect  against  the  husband  s 
will,  revoking  the  same ;  neither  was  it  respected  what  the  heir  of  the  wife  all^. 
[6107]  *li**  ^^^  revocation  was  made  after  the  wife's  decease,  and  so  was  not  done 
debito  tempore  post  jus  acquisitum  hcBredi,  who  could  not  be  prejudged  of  that  benefit 
of  the  obligation,  by  that  revocation  done  after  the  wife's  decease,  and  sStet  tie 
heir  became  clothed  with  the  right,  whereof  he  could  not  be  prejudged  but  by  a  deed 
done  by  himself  ;  for  the  wife  and  the  husband  once  agreeing  upon  the  choice  of  an 
heir,  to  whom  they  had  provided  by  consent  the  fee  of  that  money ;  neither  oonld 
they,  far  less  one  of  them  alone  without  the  other,  alter  that  choice  which  they  bad 
made,  and  much*  less  could  the  alteration  be  made  against  the  will  of  the  heir,  after  tbe 
decease  of  the  wife,  who  died  in  that  will ;  which  allegeance  was  repelled. 

Act. . — Alt.  NiBLSON. — Clerk,  Scot, 

Fd.  Die.  V.  1,  p.  410.    Durie,  p.  717. 


No.  318.  Bessie  Muir  v.  Jean  Stirling.    February  19, 

A  donation  by  a  wife,  directly  in  favour  of  her  husband's  children,  et  e  cofUra,  is  not 

revocable. 

The  said  Bessie  Muir  pursues  her  mother,  as  executrix  to  her  father,  for  psy- 
ment  of  a  legacy  of  8000  merks  left  in  his  testament,  subscribed  by  the  defender, 
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knd  confirmed  by  her  after  her  husband's  death. — The  defender  alleged  absolvitor, 
leeanse  she,  by  the  contract  of  marriage,  was  provided  to  the  liferent  of  all  sums 
o  be  conquest ;  and  albeit  she  consented  to  the  legacy,  it  was  donatio  inter  virum 
i  uxorem  ;  and  for  her  confirmation,  it  cannot  import  a  passing  from  her  own  right, 
mt  only  her  purpose  to  execute  the  defunct's  will  according  to  law,  especially  she 
>cing  an  iUiterate  person. — The  pursuer  answered,  That  this  donation  was  not  by 
;he  wife,  to,  or  in  favour  of  the  husband,  but  of  their  children,  which  is  not  revocable  ; 
md  also  the  confirmation  homologates  the  same,  seeing  the  wife  might  have  confirmed, 
md  protested  to  be  without  prejudice  of  her  own  right. 
The  Lords  repelled  the  defenqe,  in  respect  of  the  reply. 

Fd,  Die.  V.  1,  p.  409.    Stair,  v.  1,  p.  183. 


Ho.  326.       [6111]  John  Stiklino  t;.  Mary  Crawfurd.    July  31,  1716. 

k  general  disposition  betwixt  a  wife  and  her  husband  during  the  marriage,  no  contract 
having  preceded,  is  not  doncUio  inter  virum  et  uxorem,  even  quoad  excessum. 

The  deceased  Bethia  Crawfurd,  Lady  Darleith,  having  been  married  to  the  said 
John  Stirling,  and  no  contract  of  marriage,  she  nevertheless  having  a  jointure  by 
her  first  husband,  and  he  a  post  bearing  some  proportion  thereto,  they  made  a  post- 
nuptial matrimonial  settlement,  whereby  each  of  them  made  a  testament,  and  there- 
after mutual  dispositions  for  the  more  security,  whereby  they  dispone,  each  to  the 
other  who  should  survive,  their  whole  goods  and  means  that  should  belong  to  the 
predeceasing  at  the  time  of  such  decease,  so  that  the  longest  liver  was  to  bruik  all ; 
and,  in  the  husband's  disposition,  mention  is  made  of  his  deaths,  watch,  sword, 
&c.,  as  well  as  plenishing,  goods,  and  sums ;  the  wife  also,  in  her's,  expressly  dis- 
pones the  paraphernaUa ;  and  both  dispositions  are  of  the  same  date,  and  before 
the  same  witnesses :  The  wife  doth  nevertheless  thereafter  revoke,  and  grants  dis- 
position of  the  said  subject  in  favour  of  the  said  Mary  Crawford,  her  sister ;  and 
after  the  wife's  decease,  Stirling  the  husband,  pursues  the  sister  for  certain  sums 
[6112]  ai^d  goods  which  pertained  to  his  wife,  and  were  in  the  said  defender's  custody  ; 
and,  beside  the  above  titles,  he  libels  his  legal  assignation  jure  mariti. 

In  this  debate,  first,  with  respect  to  the  paraphernalia,  it  was  alleged  for  the 
pursuer.  That  there  can  be  no  ground  for  distinguishing  paraphernaUa  from  other 
goods,  except  when  they  are  not  (as  here  they  are),  expressly  enumerated  in  the  dis- 
position ;  and  therefore,  in  such  a  case,  the  disposition  of  them  is  fully  as  irrevocable 
as  of  the  others,  especially  seeing  this  was  no  donation,  but  a  rational  matrimonial 
settlement,  onerous  and  therefore  irrevocable.  To  enforce  this,  he  alleged,  That 
the  defunct  could  have  nothing  else  to  dispone  to  him,  except  these  paraphernalia » 
the  rest  being  his  jure  mariii ;  whereas  he  had  disponed  in  her  favour  his  all,  whereof 
nevertheless  she  could  only  have  claimed  the  half,  jure  relictce  :  Next,  he  alleged, 
That  if  she  had,  with  his  consent,  for  an  onerous  cause,  assigned  her  paraphernalia  ; 
or  if,  after  his  decease,  she  had  disponed  them  to  any  third  party,  such  an  assigna- 
tion had  been  irrevocable  :  Why  then  shall  an  assignation  of  them  to  him,  in  a  re- 
ciprocal marriage-settlement,  be  revocable  ? 

Answered  for  the  defender ;  Imo,  That,  in  the  general,  postnuptial  agreements 
are  much  more  suspect  than  those  made  fairly  before  the  marriage,  these  ai^ber  grants 
proceeding  ex  reverentia  maritali ;  and  therefore,  wherever  there  is  any  extraordinary 
And  exorbitant  clause  in  them  (as  here  surely  there  is,  it  being  most  unusual  to  dispone 
paraphernalia),  it  may  justly  be  revoked ;  2do,  These  postnuptial  grants  can  only 
he  supported,  in  so  far  as  the  subjects  are  disponed  nomine  dotis  ;  but  paraphernalia 
are  not  a  subject  that  can  be  so  given,  it  being  a  contradiction  in  adjecto  ;  for  para- 
phernaUa or  parapherna,  are  those  things  which  belong  to  the  wife  prtBter  dotem, 
as  the  Greek  words,  whence  it  is  derived,  do  import ;  and,  beside  the  sense  of  the 
^oids,  the  use  also  for  which  tochers  are  given  clears  this  abundantly,  viz.  ad  sus- 
^inenda  onera  matrimonii ;  to  which  use  the  paraphernalia  are  not  designed,  but 
are  things  that  afford  no  use  except  putting  them  to  sale.    3tio,  Suppose  such  things 
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could  be  disposed  of  in  tocher,  yet  the  abulziements  of  the  hnsband's  body,  kis  swoid, 
watch,  &c.,  can  be  no  equivalent  to  the  wife's  paraphernalia ;  and  therefore,  sot- 
withstanding  that,  the  disponing  these  by  the  wife  is  a  donation  betwixt  man  snil 
wife ;  and  thus  the  Lord  Stair  observes.  Tit.  Conjug.  Oblig.  §  22,  That  thou^  a 
husband  have  no  communion  in  the  abulziement  and  ornaments  of  his  wife,  i^dk 
cannot  be  afiected  for  his  debt,  yet  she  hath  her  share  of  the  abnlzieinentB  of  the 
husband,  which  fall  in  executry.  4to,  As  to  his  legal  assignation  jure  marUi,  answoed. 
That  the  argument  is  the  quite  contrary  ;  because,  since  the  law  by  marriage  vtmU 
not  have  given  the  husband  the  paraphernalia,  the  conveyance  of  them  by  diffposimi 
being  beyond  what  he  would  have  right  by  law,  was  a  plain  donation.  Gto,  As  to 
the  comparison  betwixt  disponing  to  a  third  party  and  to  the  husband  ;  ansv»cd, 
That  no  doubt  the  wife  may  dispone  to  the  husband  as  well  as  to  a  creditor,  but  t^ 
disposition  to  the  husband  is  still  revocable,  whereas  the  other's  right  is  onerous. 

[6113]  Next,  as  to  other  things  (besides  the  paraphernalia)  disponed  to  the  husbsid 
and  revoked,  it  was  alleged  for  the  defender^  That  there  being  bonds  bearing  annad- 
rent,  to  which  the  husband  had  no  other  right  but  by  the  said  disposition  ;  beads 
the  half  of  the  husband's  moveables,  which  truly  were  the  moveables  belosgug 
to  the  wife,  as  being  brought  by  her  to  her  husband  during  the  marriage  ;  from  tli^, 
and  also  from  the  bonds  bearing  annualrent,  he  had  no  other  pretence  to  exdsdc 
the  nearest  of  kin,  but  the  foresaid  gratuitous  disposition,  which  is  now  revoked, 
and  which  the  defenders  alleged  could  not  exclude  them ;  because  that  right  wm 
of  its  nature  revocable,  as  being  a  donation  betwixt  man  and  wife,  and  in  its  nature 
a  testamentary  deed. 

Answered  for  the  pursuer ;  That  the  deed  behoved  to  be  irrevocable,  in  respect 
there  bein^  no  contract  previous  to  the  marriage  betwixt  the  parties,  the  first  deed 
after  mamage  must  be  understood  to  come  in  place  of  a  contract,  and  irrevocable, 
and  more  especially  in  this  case,  where  the  settlement  was  equal,  viz.  a  total  jho- 
vision  to  the  wife  of  the  husband's  effects,  in  case  of  her  surviving  him,  which,  Ihoo^ 
not  in  the  same  writ  wherein  she  dispones  to  him,  yet  is  done  by  another  of  the  same 
date. 

RepUed  for  the  defender,  That  the  dispositions  being  posterior  to  the  testaments, 
it  clearly  appears  that  the  parties  intentions  were,  that,  as  to  the  disposal  of  whit 
belonged  to  each  of  them,  it  should  be  alterable  during  their  life,  otherwise  it  is  not 
to  be  thought  that  the  parties  would  have  conceived  the  securities  in  a  testamentiiT 
strain ;  and  as  the  testaments  were  the  first  settlement,  they  must  be  coosidered 
as  the  rule ;  and  the  disposition,  which  is  posterior,  making  the  right  irrevocable, 
is  in  tarUum  a  donation  ;  for  this  is  to  be  considered  in  the  same  way  as  if,  in  one 
and  the  same  deed,  a  person  had  made  a  testament,  and  a  general  assignation  mortii 
causa ;  which  deed  would  have  been  wholly  influenced  by  the  testament,  and  so 
made  revocable,  though  the  disposition  had  not  bore  to  be  revocable  ;  besides,  that 
though  the  assignation  could  be  by  its  nature  interpreted  irrevocable,  yet  it  vas 
certainly  still  revocable  qtioad  excessum, 

"  The  Lords  found  the  disposition  to  the  husband  irrevocable  not  only  quoad 
the  wife's  moveables,  but  also  with  respect  to  the  paraphernalia." 

Act.  Archibald  Hamilton. — Alt.  Boswall. — Clerk,  Robertson. 

;  Fol.  Die.  V.  1,  p.  410.    Bruce,  v.  2,  No.  31,  p.  41. 


No.  327.  MThersons  t;.  Grahams.    January  3,  1750. 

Renunciation  of  the  jus  mariti  in  a  postnuptial  contract,  not  revocable  as  a  donati(». 

Ann  Colquhoun,  widow  of  Duncan  Graham,  second  son  to  Graham  of  Duchiay, 
intermarried  with  Alexander  MTherson,  without  any  contract  of  marria^;  ^ 
he  having  nothing  to  provide  her  in,  did,  upon  that  narrative,  by  a  postnuptial  deed, 
renounce  in  her  favour,  and  in  favour  of  the  children  of  the  marriage,  his  jus  manh, 
whereby  he  was  entitled  to  the  liferent  of  the  annual- [6114] -rent  of  5000  merts. 
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in  which  she  was  secored  by  her  contract  of  marriage  with  Duncan  Graham  her  former 
Imsband  ;  which  the  heir  of  the  said  Duncan  Graham  did,  during  the  subsistence 
[if  the  marriage  between  the  said  Ann  Colquhoun  and  MTherson,  pay,  partly  to 
diem,  and  partly,  with  MTherson's  consent,  to  the  children  of  the  said  Ann  by  her 
Eonner  marriage. 

'Hie  marriage  having  dissolved  by  the  death  of  Ann  Colquhoun  without  children, 
H'Pheison,  with  a  view  to  dispute  the  payments  made  to  the  children  of  the  said 
Ann,  and  the  effect  of  his  own  renunciation,  brought  a  process  against  the  heir  of 
Duncan  Graham,  for  the  resting  annualrents  of  the  5000  merks,  to  which  he  claimed 
right  jure  marUi. 

And  the  Ordinary,  before  whom  the  question  came,  found  "  That  his  renuncia- 
tion was,  so  far  as  concerned  the  wife,  a  donation  inter  virum  et  uxorem  two  years 
after  tke  marriage,  and  as  such  revocable,  and  revoked ;  and  found  the  defender 
liable  to  account  to  him  for  the  said  annualrents." 

But,  upon  advising  a  petition  against  this  interlocutor,  with  the  answers  thereto, 
the  Lords  found,  "  Tlbit  the  renunciation  was  not  a  donation  inter  virum  et  uxorem, 
and  as  such  revocable  ;  but  found,  that  it  did  not  import  a  discharge  to  the  debtor  ; 
and  remitted  to  the  Ordinary  to  proceed  accordingly. ' 

The  Lords  were  of  opinion.  That  a  man's  renouncing  his  jus  mariti  in  a  certain 
subject,  even  by  a  postnuptial  settlement,  (where  there  was  no  settlement  formerly 
made  by  him)  in  favour  of  his  wife,  or,  as  in  this  case,  in  favour  of  her  and  the  children 
of  the  marriage,  is  an  onerous  settlement  which  he  cannot  revoke  ;  but  then  still 
the  debt  was  due,  and  whether  to  the  wife's  heirs,  other  than  the  children  of  the 
marriage,  or  to  the  husband  himself,  notwithstanding  his  limited  renunciation,  was 
the  question ;  and  it  seemed  to  be  the  opinion  of  the  Court,  That  there  being  no 
children  of  the  marriage  with  MTherson,  so  far  as  was  unpaid  to  the  wife,  it  would 
belong  to  him. 

Fol.  Die.  V.  3,  p.  288.    KUkerran  (Husband  and  Wife),  No.  16,  p.  268. 


No.  329.  [6115]  Barclay  v.  Napier.    July  5, 1611. 

In  an  action  of  suspension  pursued  by  Mr.  William  Barclay  contra  Napier,  who 
charged  him  upon  the  contract  of  marriage,  the  Lords  sustained  the  charges  upon 
the  contract,  licet  matrimonium  nunquam  fuerit  in  fade  ecdeaicB  cdAratum, 

Kers,  MS.  fol.  64. 


No.  342.    [6126]  The  Lord  and  Lady  Lindoris  v.  Sir  James  Stewart  of  Burra. 

February  18,  1715. 

Found  in  conformity  with  Short  v.  Murray,  No.  341,  p.  6124. 

The  deceased  Sir  Archibald  Stewart  of  Burra  having  no  contract  of  marriage 
with  his  Lady,  dispones  to  her,  a  little  after  the  marriage,  the  liferent  of  his  [6127]  whole 
estate,  and  the  property  of  all  his  money  and  moveables  ;  but  six  years  thereafter,  he 
makes  a  new  settlement  far  shoit  of  the  former,  upon  which  she  was  infeft.  She  now, 
with  concourse  of  the  Lord  Lindoris  her  present  husband,  pursues  Sir  James  Stewart 
her  son,  for  implement  of  the  first  disposition. 

Answered  for  the  defender  ;  That  the  first  disposition  never  came  to  be  a  binding 
obligement  upon  the  husband  till  delivery,  it  being  always  in  his  power  to  cancel  and 
destroy  it ;  and,  by  the  parity  of  reason,  to  alter  or  diminish  it  by  any  subsequent 
deed. 

Replied  for  the  pursuers ;  That  there  can  be  no  dispute  in  this  point,  not  only 
by  reason  that  the  husband  is  custodier  for  the  wife  during  the  marriage,  but  that 
the  nature  of  the  writ  is  such,  as  could  only  take  effect  upon  the  decease  of  the  husband, 
and  therefore  the  writ  was  once  a  fair  constituted  obligement  betwixt  them,  whether 
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delivered  or  not.  Nor  could  he  any  more  conceal  it,  than  he  could  a  contract  of  m&r- 
riage,  it  being  donatio  jnropter  nupitu,  which  comes  in  place  of  a  contract,  and  has  Ik 
marriage  itself  and  the  natural  obligation  on  the  husband  to  provide  his  wife,  for  tk 
cause  thereof,  which  is  certainly  onerous.  2do,  By  our  constant  practique,  nek 
provisions  have  been  found  irrevocable  ;  as  28th  March  1635,  Lady  Lauriston  antn 
Lady  Dunipace,  No.  346,  p.  6132,  where  the  Lords  expressly  found,  That  torn  (2m  fum 
donatio  propter  nuptiaa,  might  be  constituted  between  man  and  wife  after  matmge ; 
and  which  being  so  constituted  was  not  revocable,  being  done  in  competency  of  pnh 
portion.  Which  decision  further  determines,  that  where  there  was  once  a  prior  twod 
made  betwixt  the  married  persons,  that  behoved  to  be  reputed  in  place  of  a  contract 
of  marriage. 

The  Lords  found  the  bond  of  provision,  though  lying  by  the  granter  the  tinx 
of  his  decease,  not  revocable,  except  in  so  far  as  it  exceeded  a  competent  provision. 

Act.  Lord  Advocate  et  Graham. — ^Alt.  NASMriH  et  Ferguson,  Senior. — Clerk, 

Mackenzie. 

Fol.  Die.  V.  1,  p.  411.    Bruce,  v.  1,  No.  78,  p.  9i 


No.  345.  [6131]  Inolis  v.  Loury.    December  15,  1676. 

A  disposition  by  a  wife  to  her  husband,  of  an  heritable  bond  during  the  mairiafe, 
found  revocable  by  her  as  a  donation,  though  there  was  no  contract,  nor  had  At 
brought  any  other  tocher  with  her. 

John  IngUs  pursues  William  Loury  to  deliver  up  to  him  a  bond  of  500  merks. 
granted  by  East  Sheils  to  umquhile  Loury,  and  which  she  did  assign  to  jouog 

East  Sheils.  It  was  alleged  for  the  defender  absolvitor,  because  he  offered  him  to 
prove  that  this  bond  was  assigned  by  the  said  Loury  to  her  husband,  to  whick 

assignation  the  defender  hath  right  by  progress.  It  was  answered,  That  the  allegeance 
ought  to  be  repelled,  because  that  this  being  an  heritable  bond  bearing  annnalRiit, 
granted  to  the  wife  before  the  marriage,  it  did  not  fall  to  the  husband  jure  mariti; 
and  therefore  the  wife's  assignation  stante  matrimonioy  is  still  revocable,  nitimorie 
confirmetur.  It  was  replied.  That  though  this  allegeance  holds  true,  while  it  is  in  the 
husband's  person,  yet  it  cannot  be  extended  against  singular  successors,  obUiiiiBf 
assignations  for  onerous  causes ;  2do,  If  there  was  no  contract  of  marriage,  this  assigna- 
tion is  valid  in  place  of  a  contract,  or  at  least  it  did  expressly  bear  for  implement  <rf 
a  contract. 

The  Lords  found  that  the  assignation  of  an  heritable  bond  being  a  donation  hy  a 
wife  to  her  husband  during  the  marriage,  that  the  same  was  revocable  by  the  wife 
at  any  time  in  her  life,  even  after  her  husband's  death,  by  a  posterior  assignatioii, 
which  was  effectual  against  every  singular  successor,  though  acquiring  bona  fide  from 
the  husband  for  onerous  causes  ;  and  found,  that  albeit  a  provision  to  the  wife,  daring 
the  marriage,  where  there  was  no  contract  or  prior  provision,  is  not  revocable,  tie 
man  being  naturally  obliged  to  provide  his  wife,  this  does  not  hold  in  an  assignatioc 
in  favours  of  a  wife  granted  to  her  husband,  [6132]  though  there  were  no  contract, 
unless  the  assignation  did  bear,  in  implement  of  her  contract  of  marriage.  See  Pn* 
SONAL  and  Real.  Fol.  Die.  v.  1,  p.  411.    Stair,  v.  2,  p.  480, 


No.  356.    [6149]    Andrew   Bullions   t;.    Jambs    Bayne   and    John  HsPBrw. 

December  4, 1793. 

A  deed  executed  by  a  married  woman,  which  is  null  for  want  of  her  husband's  consent, 
does  not-become  valid  on  being  ratified  by  him  after  her  death. 

John  Guernsey,  a  soldier,  husband  of  Margaret  Bullions,  went  with  his  regimeat 
upon  foreign  service. 
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[6160]  After  he  had  been  absent  about  five  years,  she  gave  out  that  he  was  dead, 
and  married  James  Bayne,  to  whom  she  disponed  gratuitously,  or  at  least  only  under 
burden  of  paying  the  debts  affecting  them,  which  were  not  equal  to  their  value, 
certain  hentable  subjects  belonging  to  her. 

The  subjects  were  sold  by  Bayne  to  John  Hepburn. 

After  the  death  of  Margaret  Bullions,  John  Guernsey  returned,  and  ratified  her 
disposition  in  favour  of  Bayne. 

In  a  reduction  of  this  ratification,  and  of  the  dispositions  in  favour  of  Bayne  and 
Hepburn,  Andrew  Bullions,  the  heir  at  law, 

Pleaded  ;  The  husband  is  the  curator  of  his  wife,  and  in  that  character  his  consent 
is  essential  to  all  her  deeds,  even  to  those  by  which  his  interest  is  not  affected  ;  Ersk. 
b.  1.  tit.  6,  §  27  ;  Reg.  Maj.  b.  1,  c.  30  ;  b.  2,  c.  36  ;  Balf.  Pract.  p.  95  ;  Craig,  b.  1, 
d.  12,  §  28;  Stair,  b.  1,  tit.  4,  §  15  ;  Sir  George  Mackenzie,  b.  1,  tit.  6,  §  11  ;  Bankt. 
b.  1,  tit.  4,  §  4,  Pari.  67  ;  Diet,  voce  Husband  and  Wife.  The  want  of  it  cannot  be 
supplied  by  a  ratification  afterwards  granted  by  him  ;  12th  February  1556,  Melville, 
No.  195,  p.  5993,  and  No.  206,  p.  6001  ;  Matthew  v,  Sibbald,  No.  163,  p.  5959,  and 
No.  207,  p.  6001  ;  Fount.  23rd  February  1698,  Lady  Cochran  v.  the  Duchess  of  Hamil- 
ton, No.  208,  p.  6001  ;  Bankt.  b.  4,  tit.  45,  §  40.  And,  at  all  events,  such  ratification, 
after  his  office  of  curator  and  his  interest  in  her  estate  are  dissolved  by  her  death, 
can  have  no  effect. 

Answered ;  The  consent  of  a  husband  to  his  wife's  deeds  is  not  required,  from 
the  idea  that  she,  like  a  pupil,  is  incapable  of  acting  for  herself,  but  solely  on  his  account; 
Ersk.  b.  1,  tit.  6,  §  27  ;  Fount.  17th  July  1711,  Pringles,  No.  172,  p.  5970  ;  Cockburn 
V,  Burn,  No.  29,  p.  5793,  and  No.  32,  p.  5794.  Although,  therefore,  his  consent  be  not 
adhibited,  they  are  not  ipso  jure  null,  but  liable  to  exception  at  his  instance  ;  Ersk. 
ib.  §  23,  which  the  ratification  bars  the  husband  in  the  present  case  from  pleading, 
all  imperfect  deeds  which  create  a  natural  obligation  being  capable  of  homologation ; 
Ersk.  b.  3,  tit.  3,  §  47. 

Besides,  the  necessity  of  the  case  was  sufficient  to  give  validity  to  the  disposition 
granted  by  Margaret  Bullions  ;  Ersk.  b.  1,  tit.  6,  §  27  ;  Bankt.  b.  1,  tit.  5,  §  4,  Par.  67. 
The  Lord  Ordinary  reported  the  case  on  informations. 

Observed  on  the  Bench  ;  A  married  woman  is  sub  cura  mariti,  and  on  that  account 
her  deeds  are  null  without  his  consent.  If  she  survive  her  husband,  she  may  either 
ratify  them,  or  bring  them  under  reduction.  But  the  consent  of  the  husband,  after 
his  office  of  curator  is  at  an  end,  can  have  no  effect ;  his  marital  power  has  then  ceased, 
and  a  jus  qwBsitum  arisen  to  her  heirs. 

The  Lords  unanimously  reduced  in  terms  of  the  libel. 

Lord    Ordinary,    Hbnderland. — Act.    Cullen.— Alt.    Geo.    Fergusson. — Clerk, 

COLQUHOUN. 

D.  Z).  Fd.  Die.  V.  3,  p.  288.    Fac,  CoL  No.  82,  p.  179. 


No.  366.     [6157]  Catharine  Lawson  v.  David  Macculloch.    November  28,  1797. 

A  voluntary  contract  of  separation,  bjr  which  a  wife  accepted  an  annuity  from  her 
husband,  in  full  of  every  legal  claim,  found  not  to  bar  an  action  at  her  instance 
for  a  separation  a  mensa  et  tkoro,  on  account  of  bad  usage,  and  for  a  larger  annuity, 
although  she  had  for  some  time  accepted  the  one  fixed  by  the  voluntary  contract, 
which  was  equal  to  the  jointure  provided  to  her  in  a  postnuptial  contract  of  mar- 
riage. 

David  Macculloch  and  Catharine  Lawson,  his  wife,  in  May  1795,  entered  into  a 
volimtary  contract  of  separation,  by  which  he  became  bound  to  pay  her  an  annuity 
of  £30,  which  she  accepted  of,  in  full  of  aliment,  terce,  and  every  legal  claim  which 
might  arise  to  her,  either  during  her  husband's  life,  or  at  his  death. 

The  parties  were  afterwards  reconciled,  and  in  December  1795,  they  entered  into 
a  postnuptial  contract  of  marriage,  by  which  Mrs.  Macculloch  was  provided  in  a  jointure 
of  £30  yearly. 
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[6158]  I^  consequeuce  of  a  subsequent  disagreement,  they  again  parted.  Tk 
former  contract  of  separation  was,  in  March  1796,  ratified  by  the  wife,  with  ooiueit 
of  one  of  her  nearest  relations,  and  she  thereafter  accepted  of  two  different  paymmti, 
of  £15  and  £20  of  the  annuity  thereby  provided  to  her. 

Afterwards,  in  June  1797,  she  brought  an  action  against  her  husband,  before  tk 
Commissaries  of  Edinburgh,  concluding  for  a  separation  a  menaa  et  ikoro,  on  accooot  qI 
harsh  usage,  and  likewise  for  an  aliment  of  £200  yearly. 

Mr.  MaccuUoch  contended.  That  the  action  was  barred  by  the  voluntary  contnct 
of  separation,  and  postnuptial  contract  of  marriage.  By  the  form^,  he  observeiL 
she  had  renounced  every  claim  against  him,  in  consideration  of  her  annuity ;  asd  it 
was  a  deed,  binding  on  both  parties,  especially  as  she  alleged  bad  usa^e,  which  was  & 
legal  ground  for  a  separation ;  Erskine,  b.  1,  tit.  6,  §  30.  And  as  her  jointure,  after  kis 
death,  was  fixed  at  £30,  it  is  unreasonable  that  a  larger  allowance  should  be  given  her 
during  his  life. 

The  Commissaries  repelled  the  defences,  *'  in  so  far  as  founded  upon  allegied  privite 
transactions  between  the  parties ;  and  before  further  answer,  allowed  the  puisoet 
r  proof  of  the  facts  stated  in  her  libel." 

The  Lord  Ordinary  on  the  bills  refused  a  bill  of  advocation  for  Mr.  Macculloek 
complaining  of  this  judgment ;  and  a  reclaiming  petition  against  his  Lordship's  intei- 
locutor  was  unanimously  refused,  without  answers. 

Lord  Ordinary,  Ceaio. — For  the  Petitioner,  Montoomery. 

R.  D.  Fac.  Col.  No.  44,  p.  103. 


No.  389.        [6183]  James  Dobie  v,  Agnes  Richardson.    July  17, 1765. 

In  order  to  save  the  jiM  martti  upon  the  dissolution  of  a  marriage  within  the  year,  net 
sufficient  that  a  child  be  born  alive,  unless  it  also  be  heard  to  cry. 

Dobie's  wife  bore  a  child  about  nine  months  after  their  marriage,  and  died  b 
child-bed.  Agnes  Richardson,  her  sister,  immediately  took  possession  of  aU  ber 
moveable  effects.  Dobie  brought  an  action  against  her,  concluding  for  exhibit 
and  dehvery,  and  that  she  should  hold  count  and  reckoning,  and  divide  with  him  II2& 
Dobie's  efiects,  according  to  the  prescription  of  law. 

The  defender  having  alleged  that  the  child  was  still  born,  the  cause  went  to  proof. 
It  appeared  that  the  child  breathed,  raised  one  eye-lid,  and  expired  with  the  iwial 
convulsive  agonies,  about  half  an  hour  after  its  birth,  but  was  not  heard  to  cry. 

The  defender  contended,  That  it  was  essentially  requisite  that  the  child  should  haw 
been  heard  to  cry,  upon  the  following  authorities  ;  Reg.  Majest.  1.  2,  c.  58,  §  1 ;  Leg. 
Burg.  c.  44,  §  4  ;  Balfour's  Practics,  p.  100  ;  Craig,  L.  2,  Dieg.  22,  §  41,  42  ;  Stair.  1. 1, 
t.4,§19,e<1.2,t.6,§19. 

Answered  for  Dobie  :  The  object  of  the  law  is  a  Uving  child.  This  is  evident  frop 
the  nature  of  the  thing,  as  well  as  from  the  authors  quoted  by  the  pursuer,  who,  is 
general,  say  only,  that  it  is  necessary  the  child  be  born  alive.  Because  most  chiWicn 
do  cry  immediately  after  their  birth,  an  erroneous  opinion  seems  to  have  obtained,  tbt 
all  children  born  alive  do  so  ;  and  hence  that  circumstance  has  been  mentioned  as  a 
proof  of  the  child's  life  ;  but  this  is  not  to  be  understood  so  strictly,  as  absolutely  to 
exclude  other  proofs  by  circumstances  equally  pregnant  and  certain.  In  treating 
of  the  law  of  death-bed,  most  of  our  authors  mention  the  defunct's  going  to  kirk  or 
market  as  the  only  legal  proof  of  his  reconvalescence  ;  yet  Lord  Stair  gives  it  as  lu« 
opinion,  that  a  proof  by  equipollent  circumstances  may  be  admitted  ;  1.  4,  t.  20,  §45, 

To  shew  how  absurd  a  construction  strictly  literal  were  in  this  case,  the  Reg.Mofe^*^ 
which  was,  no  doubt,  the  original  of  all  the  other  authorities  quoted,  requires  that  the 
child  should  be  heard  to  cry  within  the  four  walls  of  a  house  ;  but,  if  a  child  ahonW 
chance  to  be  born  in  the  fields,  and  be  heard  to  cry  there,  could  it  be  maintained  that 
this  should  have  no  effect  ? 

Further,  the  quotations  for  the  pursuer  relate  to  the  courtesy  and  terce  ;  but  the 
argument  from  them  to  the  present  question  is  not  conclusive,  as  they  and  the  fa 
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fnariii  stand  on  a  difierent  foot  in  several  respects.  The  right  to  those  is  only  created 
by  the  birth  of  a  child  ;  the  jus  maritiy  on  the  contrary,  takes  place  immediately  upon 
the  marriage,  but  is  resolved  by  the  dissolution  of  the  marriage  within  the  year,  without 
a  living  child  ;  and  there  might  be  some  reason  for  requiring  more  evidence  to  create 
a  right,  than  to  save  a  right  sJready  created. 

Replied  for  the  defender  :  Wherever  the  lawyers  treat  of  the  proof  of  the  child's 
being  born  alive,  they  unanimously  require  it  should  be  heard  to  cry  ;  and,  as  the  signs 
of  life  may  often  be  uncertain  and  eqmvocal,  there  is  a  mani-[6184]-fest  expediency  in 
establishing  some  certain  criterion,  and  not  leaving  a  matter  of  this  kind  to  the  opinion 
or  judgment  of  witnesses. 

The  Reqiam  Majestatem  does  indeed  say,  that  the  child  must  be  heard  to  cry 
within  the  four  walls  of  a  house  ;  but  that  addition  appears  only  to  be  descriptive  of 
what  usually  happens  ;  and  besides,  there  is  no  occasion,  in  the  present  question,  to 
canvas  whether  that  be  necessary  or  not. 

There  is  no  foundation  for  distinguishing  between  this  case  and  that  of  the  courtesy 
or  terce.  The  lawyers  have  made  no  distinction  ;  on  the  contrary,  Balfour  and  Stair 
have  expressly  laid  down  the  law  in  the  same  way  as  to  both. 

The  Lord  Ordinary  found,  "  That  as  Mrs.  Dobie  did  not  hve  year  and  day  after  her 
marriage,  and  as  it  was  not  proved,  that  the  child  or  foetus  of  which  she  was  delivered 
was  heard  cry,  the  pursuer's  claims  on  account  of  the  marriage  were  resolved." 

Upon  a  reclaiming  bill  and  answers, ''  the  Lords  adhered. 

Act.  Armstrong. — Alt.  Montgomery.— Clerk,  Kirkpatrick. 
A.  R.  Fd,  Die.  v.  3,  p.  290.    Fac.  Col,  No.  24,  p.  40. 


No.  5.  [10]  CoLQUHOUN  V,  CoLQUHOUN.    March  7, 1804. 

A  husband  having  required  his  wife  to  leave  his  house,  without  assigning  any  reason, 
the  Court  refused  to  interpose  by  an  interdict,  to  keep  her  in  possession. 

A  bill  of  suspension  and  interdict  was  presented  by  Dame  Mary  Falconer,  wife  of  Sir 
James  Colquhoun  of  Luss,  Baronet,  complaining  that  she  had  been  ordered  to  quit  her 
husband's  house  in  Edinburgh,  and  repair  to  another  house  which  had  been  provided 
for  her  reception,  and  prajdng  for  an  interdict  to  prevent  her  husband  from  turning 
her  out  of  his  family. 

The  Lord  Ordinary  appointed  the  case  to  be  stated  to  the  Court  in  memorials  ;  and 
as  the  question  seemed  to  be  of  general  importance,  the  Judges  delivered  their  opinions 
at  great  length  on  the  subject.     In  support  of  the  application,  it  was  obsei-ved, — 

Every  contract  afiords  mutual  rights  and  mutual  obligations.  A  husband,  by 
marriage,  acquires  certain  rights,  but  at  the  same  time  comes  under  corresponding 
obligations,  and  he  cannot  avail  himself  of  the  one  without  submitting  to  the  other. 
A  woman,  by  entering  into  the  contract  of  marriage,  leaves  her  own  family,  gives  up 
her  person,  surrenders  her  fortune,  and  reduces  herself  to  the  situation  of  a  minor. 
She  comes  under  an  obhgation  to  follow  the  [H]  fortunes  of  her  husband :  She  gives  up 
the  right  of  chusing  her  place  of  residence,  and  binds  herself  to  obedience  in  all  things 
lawful.  In  return  for  what  she  thus  surrenders  to  the  husband,  she  obtains  from  him 
not  merely  certain  pecuniary  benefits,  but  the  stattis  of  a  wife,  and  the  right  of  living  in 
his  family.  But  if  a  husband  were  entitled  to  deprive  her  of  this  right,  and  to  turn 
his  wife  out  of  doors  when  he  pleased,  a  married  woman  would  in  fact  receive  nothing 
in  return  for  all  that  she  surrenders  but  a  claim  against  him  for  aliment ;  and,  while  the 
husband  is  furnished  by  law  with  full  powers  to  obtain  implement  of  the  contract  on 
his  part,  the  wife  would  be  denied  the  protection  of  the  law  in  making  effectual  her 
part  of  the  obligation.  But  the  matrimonial  contract  stands  upon  a  more  equal  and 
more  rational  footing,  as  indeed  it  is  the  most  onerous  and  the  most  important  of  any, 
and  each  party  must  of  course  have  a  right  to  insist  that  it  shall  be  performed  by  the 
other. 

A  husband,  as  the  head  of  the  family,  is  indeed  entitled  to  chuse  the  place  of  its 
residence.     But  this  right  of  regulating  the  domicil  of  the  wife  arises  from  her  obliga- 
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tion  to  live  in  his  family.  The  husband  cannot  invert  the  principle,  by  taming  it  to^ 
opposite  purpose,  and  by  compelling  the  wife  to  have  a  separate  domicil.  Acood- 
ingly,  the  law  of  Scotland,  while  it  makes  every  provision  to  preserve  marriage,  **  as 
the  conjunction  of  man  and  woman  in  the  strictest  society  of  life,  until  deadi  akiA 
separate  them,"  makes  no  mention  of  the  despotic  ri^ht  here  claimed  by  the  hnsfasiid, 
of  turning  his  wife  out  of  doors  at  his  own  pleasure,  without  even  assigning  any  reason 
for  his  conduct. 

It  is  not  enough  that  Sir  James  has  provided  another  for  the  reception  of  his  ink 
Had  he  not  done  so,  she  might  have  procured  one  at  his  expence.  But  the  evil  of  viuek 
she  complains,  is  the  degradation  from  her  rank  and  condition  in  life,  and  the  injnrj 
done  to  her  reputation  in  the  eyes  of  the  world.  If  Sir  James  had  shown  any  cause  kr 
a  separation,  or  had  established  any  charge  against  her  in  the  competent  court,  the  cue  ^ 
would  have  been  very  different,  and  his  order  to  remove  would  have  proceeded  on  tlie 
warrant  of  a  judge.  But  she  is  made  to  sufier  the  punishment  of  a  guilty  woman, 
without  having  her  conduct  investigated,  and  Sir  James  is  at  once  the  accuser,  the 
judge,  and  the  executioner  in  his  own  cause. 

It  cannot  be  pretended  that  this  is  a  question  with  regard  to  the  property  of  a  booK. 
Sir  James  is  certainly  the  proprietor  of  his  house,  and  may  sell  it  or  dispose  of  it  as  he 
thinks  fit ;  and  whenever  he  does  so,  the  suspender  must  leave  it,  and  repair  to  the 
place  of  residence  he  appoints  for  his  family.  But  it  is  not  alleged  that  this  has  been 
done  ;  and  on  the  contrary,  the  only  motive  assigned  for  ordering  the  suspender  to 
quit  the  house,  is,  that  the  charger  may  reside  in  it  with  the  other  members  of  hs 
family,  but  without  his  wife. 

Although  the  law  afiords  redress  to  a  wife  who  may  be  abandoned  by  her  husband, 
by  an  action  of  adherence,  sentence  of  excommunication,  and  decree  of  divorce,  this 
does  not  imply  a  right  in  the  husband  to  turn  his  wife  out  of  doors.  On  the  contraiy, 
legal  redress,  reparation  and  punishment,  are  provid-[12]-ed  for  wrongs  done,  and  far 
rights  violated  ;  nor  does  a  party  acquire  a  right  to  do  an  illegal  act,  by  incuring  the 
penalty. 

And  as  the  wrong  in  this  case  has  not  been  actually  perpetrated,  but  is  only 
threatened,  the  competent  mode  of  proceeding  in  hoc  statu  is  by  a  bill  of  suspenaon 
and  interdict,  to  prevent  any  change  of  possession,  till  the  ments  of  the  case  caik  be 
tried  in  another  form. 

.  The  majority  of  the  Judges,  on  the  other  hand,  reasoned  in  this  manner. 

The  question  at  present  before  the  Court  is,  Whether,  as  head  of  hb  family, 
and  proprietor  of  his  house,  the  husband,  in  the  exercise  of  his  poweis  of  ad- 
ministration over  his  family,  is  entitled  to  direct  that  his  wife  shall  remove  iron 
the  house  which  she  inhabits,  to  another  which  he  has  provided  for  her,  suitable  to  her 
rank  and  situation  in  life. 

The  right  of  administration,  which  in  every  society  must  exist  somewhere,  in  the 
married  state,  both  by  nature  and  by  law,  resides  in  the  husband.  Among  undvilixed 
nations,  he  is  always  the  domestic  judge,  exercising  uncontrolled  authority,  sad 
enforcing  it  by  punishing  even  to  life  and  death.  As  society  advances,  this  unrcaatm- 
able  power  is  abridged,  but  a  wife  is  still  considered  as  a  minor  under  the  curatory  o( 
her  husband.  She  has  no  person  in  law  distinct  from  him.  The  husband  isinec»ae 
measure  answerable  for  her  behaviour  ;  so  that  his  right  of  curatory  confers  on  hiia, 
for  his  own  safety,  the  power  of  restraint  over  her  person ;  the  right  of  control  of  her 
conduct,  and  a  claim  to  the  disposal  of  her  property.  This  necessarily  compreheodi 
the  right  to  prescribe  to  the  wife  her  place  of  residence.  The  jus  mariH,  so  far  as  it 
relates  to  the  property  belonging  to  the  wife,  may  now,  by  the  law  of  Scotland,  be 
renounced  and  excluded,  though  formerly  it  was  otherwise ;  but  so  necessary  hu  it 
always  appeared  for  the  good  order  of  families,  that  the  husband  should  retain  hii 
natural  right  of  ruling  his  family,  that,  in  the  opinion  of  lawyers,  this  right  he  can  in  no 
circumstances  whatever  wave  or  relinquish  ;  and,  in  particular,  it  seemed  to  be  as 
absolute  perversion  of  the  natural  laws  of  social  life,  to  allow  the  husband  to  transfer jt 
to  the  wife,  even  by  the  most  solemn  contract ;  Lord  Collington,  9th  February  1W7, 
No.  50,  p.  5828. 

The  contract  of  marriage  cannot,  in  its  legal  effects,  be  assimilated  to  ordinary 
contracts,  in  which  the  courts  of  law  will  ordain  specific  performance  of  the  obligfttioD8 
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:>f  parties.  From  marriage  arise  rights  of  various  kinds,  some  natural  and  some  civil ; 
the  latter  only  can  be  specifically  enforced  by  courts  of  law.  To  provide  the  wife  with 
a  comfortable  residence,  and  a  competent  provision,  suited  to  the  circumstances  of  the 

Carties,  an  action  at  law  will  be  sustained ;  but  while  it  is  equally  the  duty  of  the 
nsband  to  cherish  and  comfort  his  wife,  and  continue  to  cohabit  with  her,  can  any 
court  enforce  these  obligations  ?  yet  these  are  especially  the  end  and  object  of  the 
contract.  Still  because  they  are  not  fulfilled,  the  contract  is  not  therefore  dissolved. 
Now,  can  the  suspension  of  these  natural  rights,  which  the  law  cannot  enforce,  invert 
the  order  of  society,  and  give  the  wife  the  right  of  being  her  own  curator,  so  [13]  as  to 
regulate  her  situation  in  Ufe,  and  fix  her  domicil,  contrary  to  the  will  of  her  husband  ? 
Bo  long  as  the  marriage  subsists,  with  it  exists  the  curatory  of  the  husband. 

Wmle  the  husband  exercises  this  right  of  control,  so  far  as  to  prescribe  for  his 
wife  the  place  of  her  residence,  he  neither  dissolves  the  marriage,  nor  degrades  her 
from  the  station  she  has  hitherto  held  in  society. 

To  every  right  arising  to  her  from  the  marriage,  which  courts  can  enforce,  she  still 
has  a  legal  title  :  She  retains  her  claims  as  his  wife,  and  the  rights  over  the  children, 
which  the  law  has  given  her.  Till  natural  or  civil  dissolution,  the  marriage  subsists, 
though  the  parties  may  live  in  a  state  of  separation.  But  it  cannot  be  maintained, 
that  the  wife,  if  she  even  had  obtained  a  decree  of  adherence  against  the  husband, 
could  have  personal  execution  thereon  against  him,  so  as  to  compel  him  to  live  under 
the  same  roof  with  her,  and  much  less  to  keep  her  society  at  bed  and  board.  Nor 
in  this  respect  does  his  situation  differ  from  her  s ;  for  in  case  of  her  desertion,  as  little 
could  he  command  the  diligence  of  the  law  to  recover  her  person,  and  place  it  under 
his  roof.  Yet,  without  this,  there  is  a  separation  of  the  parties  just  as  much  as  when 
the  husband,  preferring  his  own  house,  assigns  to  the  wife  another  for  her  residence. 

But  an  injury,  it  is  said,  is  done  to  her  reputation,  if  no  cause  is  shown  for  forcing 
her  to  leave  the  house  of  her  husband.  To  whom,  however,  must  the  husband  show 
the  justice  he  is  exercising  ?  Must  he  obtain  the  sentence  of  a  Court  before  he  avails 
himself  of  his  prerogative  ?  If  so,  it  is  the  prerogative  of  the  Court,  and  not  his  own, 
he  appeals  to.  A  servant  may  be  turned  out  of  doors  by  his  master ;  his  reputation 
is  hurt,  and  he  may  even  suffer  a  patrimonial  loss  on  the  occasion,  from  the  difficulty 
he  may  have  in  finding  a  new  situation ;  but  the  Court  will  not  interfere  with  the 
head  of  the  family  in  his  domestic  arrangements,  or  grant  an  interdict  prohibiting 
him  from  dismissing  his  servant,  without  establishing  his  reason  for  doing  so.  The 
only  remedy  is  a  a  claim  of  damages.  If  a  child  is  banished  from  the  house  of  his 
father,  upon  whom  nature  and  religion  impose  the  duty  of  protection  and  assistance, 
will  the  law  interpose  to  reinstate  him  ?  Must  not  his  claim  be  restricted  entirely 
to  a  suitable  aliment  ?  Tet  his  prospects  in  life  are  blasted,  by  the  necessary  con- 
clusion which  the  world  draws  from  such  unnatural  conduct,  which  can  originate 
only,  it  is  supposed,  in  the  faults  of  the  child. 

But,  agam,  if  the  husband  separates  from  his  wife,  he  is  assuming,  it  is  said,  the 
character  both  of  judge  and  party ;  punishing,  by  his  own  authority,  an  offence 
against  himself.  He  equally  does  so,  in  turning  to  the  street  his  servant  or  his  child. 
Tbey  are  all  consequences  of  his  right  of  undivided  control  over  his  family.  This, 
in  ijie  view  of  expediency,  is  absolutely  necessary  for  the  support  of  morality  and 
the  great  interests  of  society ;  as  the  injury  to  social  order,  and  the  evil  consequences 
to  the  domestic  peace  of  families,  are  much  more  to  be  dreaded  from  the  establish- 
ment of  that  right  which  the  wife  here  claims  of  resisting  her  husband's  authority 
in  matters  of  domestic  regu-[14]-lation,  than  from  the  enforcement  of  that  just 
authority.  The  dependence  of  the  wife  upon  the  husband,  as  of  the  child  on  the 
parent^  is  the  great  source  of  conjugal  and  parental  affection  ;  and  whatever  weakens 
and  diminishes  that  dependence,  is  fatal  to  both.  To  allow  a  partition  of  power 
between  the  husband  and  wife,  and  a  liberty  of  resistance  of  the  latter  to  the  will 
of  the  former,  in  the  regulation  of  the  household,  would  induce  perpetual  discord,  and 
prove  destructive  of  domestic  happiness,  and  the  best  interests  of  society.  Nor  could 
this  authority  be  controlled  by  any  civil  tribunal ;  as  this  intrusion  upon  the  sacred 
privacy  of  domestic  management,  must  have  been  greatly  worse  than  the  evil  to  be 

Eievented :  For  if,  on  every  difference  of  opinion,  an  appeal  could  be  made  to  the 
WB,  it  would  be  highlv  inexpedient  indeed ;  as  such  puolic  and  decided  hostility 
would  only  vriden  the  breach,  the  offspring,  perhaps,  of  an  unthinking  moment  of 
passion,  which  otherwise  might  be  easily  healed.    It  is  only  where  die  wife  has 
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suffered  personal  injury  that  the  courts  of  law  will  interfere  with  the  hnsbamd 
the  regulation  of  his  household  :  The  more  delicate,  though  not  less  acute  saffeEiDp  jl 
of  the  mind,  come  not  within  the  cognisance  of  any  earthly  tribunal.  " 

By  the  law  of  Scotland,  no  other  remedy  is  pointed  out  for  this  case,  but  a  dtin 
for  aliment,  and  the  right  of  suing  for  adherence,  which,  after  a  certain  period,  vi3 
terminate  in  a  divorce  for  wilful  desertion ;  and  it  is  only  because  there  is  no  mets 
of  compelling  to  actual  adherence,  that  our  statutory  law  has  interposed  to  giaot  a 
divorce  in  case  of  wilful  and  continued  separation.  The  wife  cannot,  bowevv;, 
insist,  that  she  shall  retain  possession  of  any  particular  house,  independent  of  kr 
husband's  consent.  When  a  husband  desires  his  wife  to  remove  to  a  separate  hoase, 
without  assigning  any  reasons  for  his  conduct,  it  may  in  many  cases  be  the  pin 
most  delicate  and  afiectionate  even  to  her.  His  reasons  for  discontinuing  his  presoit 
connection,  may  be  amply  satisfactory  to  his  own  mind.  But  these  he  wotU 
willingly  conceal  from  the  world,  and  from  himself  if  he  could,  unless  he  be  <liiv«9 
to  a  disagreeable  investigation  in  proof  of  his  suspicions,  and  a  still  more  painful 
disclosure  of  his  own  and  his  wife's  dishonour. 

The  bill  was  refused. 

Lord  Ordinary,  Cullbn. — Act.  Lord  Advocatb  Hope,  Jo.  CLBaK. — Agent,  Aua. 
Duncan,  W.S. — Alt.  Solicitor-General  Blair,  Robertson,  Mokypeitnt.— 
Agent,  W.  Callender. — Clerk,  Walker. 

F.  lac,  CoU.  No.  155,  p.  347, 


No.  5.  [6197]  Earl  of  Morton  v,  Sommerville.    June  20,  1765. 

Sequestration  by  the  landlord  will  have  effect  in  competition,  only  to  the  extent  of 

his  right  of  hypothec. 

George  Sommerville  being  creditor  to  Alexander  Ranken,  a  tenant  of  the  Bail 
of  Morton's,  in  two  different  sums,  executed  two  poindings  of  his  growing  corns  upon 
the  2nd  and  14th  of  June  1763. 

The  Earl  of  Morton  having  brought  an  action  aeainst  Ranken  for  his  rents  176Q, 
1761,  1762,  and  1763,  applied  for  a  sequestration  of  the  whole  growing  corns,  wiuch 
was  granted,  and  executed  upon  the  3rd  of  June ;  and  an  arrestment  laid  by  his 
Lordship,  in  the  hands  of  the  sheriff-clerk,  on  the  same  day! 

Upon  the  16th  of  June,  the  Earl  recovered  decree  for  the  rents ;  and,  upon 
Ranken's  death,  which  happened  soon  after,  brought  an  action  of  forthcoming,  io 
which  he  called  his  representatives. 

Afterwards,  he  obtained  a  warrant  from  the  sheriff  for  selling  the  corns  by  auctioB, 
which  was  carried  into  execution  upon  the  30th  of  August,  the  corns  [6196]  ^^ 
actually  sold,  and  the  prices  paid  in  to  the  sheriff-clerk,  notwithstanding  a  protest 
taken  by  Sommerville,  that  these  steps  should  not  hurt  his  poinding,  or  prevent 
him  from  ascertaining  the  quantity,  by  threshing  and  measuring  the  corns  when  they 
should  be  cut  down. 

In  the  forthcoming,  the  sheriff  preferred  the  Earl  of  Morton ;  and  SommerviDe 
advocated  the  cause. 

Pleaded  for  Sommerville :  To  found  a  sequestration,  it  is  necessary  that  the 
subject  be  in  court,  and  affected  by  different  claimants ;  but  the  Earl  of  Hortoo 
had  used  no  diligence  for  affecting  the  growing  corns ;  and,  therefore,  the  aherif 
ought  not  to  have  sequestrated  them,  especially  as  the  current  rent  was  fully  secured 
by  the  hypothec. 

But  allowing  the  proceeding  to  have  been  regular,  the  sequestration  could  go  no 
farther  than  to  secure  the  effects  from  embezzlement,  for  the  benefit  of  all  psitieB 
having  interest ;  it  could  not  transfer  the  property,  or  bar  the  diligence  of  creditois. 
And  the  arrestment,  an  inchoated  diligence,  could  not  compete  with  a  poinding. 

Answered  for  the  Earl :  Originally,  the  tenant's  corns  could  be  taken  in  eiecatka 
for  the  debt  of  the  master,  who  still  retains  his  interest,  so  far  as  that  they  tie 
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hypothecated  for  his  rent ;  sequestration  is  a  summary  remedy,  intended  to  enable 
the  master  to  operate  his  payment,  and  must  have  the  effect  to  exclude  all  others 
from  using  diligence. 

AVhatever  might  be  the  effect  of  a  poinding  in  competition  with  an  arrestment, 
no  preference  can  be  pleaded  on  the  poindings  in  the  present  case,  because  they  are 
irregular  in  several  respects. 

For,  Imo,  Poinding  cotdd  not  be  executed  with  effect,  after  the  sequestration. 

2do,  Though  it  is  now  established,  that  growing  corns  may  be  poinded,  yet  that 
is  only  to  be  understood  of  corns  come  to  such  a  degree  of  maturity,  as  that  a  judgment 
may  be  formed  of  their  value ;  else  the  two  apprisements  would  be  elusory,  and 
the  debtor  exposed  to  have  effects  disposed  of,  far  above  the  amount  of  the  debt. 

3tio,  The  poindings  never  were  completed,  the  common  debtor  having  died  before 
the  corns  were  cut  down ;  and  consequently  before  they  coidd  be  threshed  out  or 
measured. 

And,  upon  this  head,  it  was  observed,  that  poinding  is  a  judicial  sale  for  payment 
of  the  debt,  in  which  several  regulations  are  laid  down  to  secure  against  the  rapacity 
of  creditors  :  Thus,  it  is  required  that  the  goods  be  valued  two  Afferent  times,  and 
by  different  appretiators :  That  the  poinding  shall  not  proceed  to  a  greater  extent 
than  the  amount  of  the  debt,  at  least  that  the  surplus  be  restored  :  That  the  goods 
be  offered  back  to  the  debtor  at  the  apprised  value ;  and  only  adjudged  to  the 
creditor  upon  his  refusing  to  take  them  at  that  rate. 

[6199]  But  none  of  these  regulations  can  take  place  in  the  poinding  of  growing 
corns,  if  it  shall  be  held  to  be  completed  before  they  are  threshed  and  measured. 
In  that  view,  the  second  appretiation  is  no  check  upon  the  first ;  for  no  man  can 
form  a  judgment  upon  a  handful  of  unripe  stalks  carried  to  the  market-place  :  The 
messenger  cannot  proportion  the  goods  poinded  to  the  debt,  because  the  value  cannot 
be  known  with  any  degree  of  certainty ;  nor  can  the  debtor  redeem  at  the  apprised 
value,  since  he  can  neither  foresee  the  quantity  which  will  be  produced,  nor  ascertain 
the  value  of  it. 

Hence  it  follows,  that  a  poinding  of  Rowing  corns  is  not  complete  and  conse- 
quently does  not  transfer  the  property,  till  after  the  threshing  and  measurement ; 
and  so  the  court  seems  to  have  viewed  the  matter  in  the  case,  24th  Nov.  1677,  Lord 
Hatton  supplicant,  voce  Poinding,  where,  in  la3mig  down  the  rules  to  be  followed  in 
poindings  of  this  kind,  they  in  particular  direct^  the  threshing  and  measuring  of 
the  corns  as  a  necessary  step ;  and,  in  the  case,  November  1688,  Skene  contra  Ld 
Carlourie,  voce  Poinding,  they  expressly  found  a  poinding  incomplete,  where  that 
solemnity  had  been  omitted. 

Since  then,  the  property  was  not  transferred  while  the  common  debtor  lived,  the 
diligence  cannot  be  completed  after  his  death ;  and  things  must  remain  in  the 
situation  he  left  them,  till  titles  be  made  up  by  the  heir  or  by  a  creditor. 

Eeplied  for  Sommerville ;  The  form  used  in  poindings,  and  which  is  the  same 
in  poinding  growing  corns,  as  in  other  cases,  necessarily  implies  that  the  property 
is  transferred  before  the  measurement  is  practicable.  The  messenger  offers  the 
subject  back  to  the  debtor  at  the  apprised  value,  which  would  be  absurd,  unless  he 
had  also  power  to  transfer  the  property  to  the  creditor. 

The  after  measurement  is  not  de  essentia  of  the  poinding ;  it  is  necessary,  indeed, 
for  ascertaining  the  precise  quantity ;  but  the  property  is  vested  at  the  beginning, 
by  the  sentence  of  the  messenger;  Bankt.  iv.  41,  4;  Forbes,  11th  March  1707, 
Ersldne  v.  Boswal,  voce  Poinding. 

Upon  these  principles,  the  first  poinder  was  preferred,  though  another  had  got 
the  start  of  him  in  threshing  and  measuring ;  22nd  Dec.  1698,  Cathcart  v.  Paton, 
voce  Poinding  ;  June  1727,  M'Whirter  v.  Hamilton,  Ibidem. 

It  is  not  a  clear  point  that  the  debtor  could  retain  the  corns  upon  an  offer  of  the 
debt,  at  any  time  previous  to  the  measurement ;  as  the  creditor  runs  the  risk  of  the 
fall  of  the  markets,  perhaps  he  might  be  found  intitled  to  the  benefit  of  their  rise. 
But,  whatever  may  be  in  that,  there  is  no  difficulty  in  supposing  the  property  to  be 
transferred  in  the  same  manner  as  in  an  adjudication,  durmg  the  course  of  the  legal, 
or  in  a  sale  under  reversion,  while  the  term  is  unexpired ;  indeed,  the  case  is  precisely 
similar  to  a  voluntary  sale  of  growing  corns  made  by  a  sample,  and  completed  by 
symbolical  delivery. 

But,  though   it  should  be  held  that  the  property  is  not  fully  transferred,  till 
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[6200]  &^r  the  measurement,  still  the  poinding  may  be  completed  by  that  aokmnity, 
even  after  the  death  of  the  common  debtor. 

An  adjudication  does  not  divest  the  debtor  till  infeftment  be  taken ;  but  aa 
adjudger  may  infeft  himself  after  his  debtor's  death.  An  arrestment  does  not  cany 
the  subject,  without  a  decreet  of  forthcoming ;  yet  forthcoming  may  be  pnniifid, 
after  the  death  of  the  common  debtor.  An  assignation  is  not  effectual  without  imita- 
tion ;  but  the  death  of  the  cedent  does  not  preclude  the  assignee  from  completicg 
his  right. 

Ajad  there  is  a  material  distinction  between  the  case  where  there  is  a  penootl 
conclusion  against  the  debtor,  and  where  no  more  is  in  view  than  to  affect  his  subj^ta. 
An  arrestment  refers  nothing  personal  against  the  debtor ;  and,  therefore,  fortbcommi 
may  be  pursued,  notwithstanding  his  death.  The  same  observation  may  be  appbed 
to  poindmgs  of  the  ground  ;  and,  as  the  reason  is  the  same  in  personal  poindin^B,  tbe 
law  cannot  be  different. 

Duplied  for  the  Earl :  There  is  some  degree  of  impropriety  in  the  messengers 
offering  back  the  poinded  corns  to  the  debtor,  before  the  value  can  be  ascertained, 
and,  indeed,  before  he  is  finally  divested  of  the  property  ;  but  this  practice  has  been 
adopted  by  messengers  from  the  usage  in  other  poindings,  without  attending  to  tke 
meaning  of  it. 

It  is  not  unreasonable  that  a  preference  should  be  given  to  the  creditor  who  ha& 
first  begun  to  take  the  effects  of  the  debtor  in  execution,  by  having  them  appredated 
while  on  the  ground,  if  he  be  not  in  any  culpable  mora  of  completing  the  poinding 
by  measurement ;  but  it  does  not  follow  that  the  property  is  transferred  by  thtt 
preliminary  step. 

And  there  is  a  clear  fallacy  in  the  examples  which  are  adduced  of  adjudicatioK 
completed  by  infeftment,  arrestments  followed  by  forthcoming,  and  poindings  of  tk 
ground  put  in  execution  after  the  death  of  the  debtor.  In  these  cases,  every  tiiifif 
was  complete,  so  far  as  respected  the  debtor.  In  the  first,  the  sale  is  completed  br 
the  decree  of  adjudication ;  the  arrestment  is  a  completed  diligence  in  sua  getun ; 
and  the  poinding  of  the  ground,  when  once  obtained,  is  followed  out  against  the  hak 
without  regard  to  the  proprietor. 

The  Lords  ''  advocated  the  cause  ;  found  the  sequestration  and  arrestment  inept, 
except  in  so  far  as  concerns  the  hypothec ;  repelled  the  objection  to  the  poiodnie 
on  account  of  the  immaturity  of  the  corns  poinded,  at  the  time  of  the  poinding ;  uA 
found  that  the  same  was  competent  in  the  month  of  June,  and  the  poinding  dieiebj 
lawfully  inchoated." 

Memorials  were  ordered  upon  the  point  how  far  the  poindings  could  be  completed 
after  the  death  of  the  debtor. 

The  substance  of  these  memorials  has  been  already  stated ;  and,  upon  advising  them, 
the  Lords  found,  that  George  Sommerville  can  have  no  preference  by  his  poindings. 

[6201]  ^^s  interlocutor  proceeded  entirely  on  the  footing,  that  the  poinding  was 
only  inchoated  in  June,  and  that  it  could  not  be  completed  after  the  death  of  tbe 
common  debtor.    See  Poinding. 

Act.  Montgomery. — Alt.  Wight. 
G.  F.  Fac.  Col.  No.  9,  p.  21i 


No.  8.  [6202]  Robert  Dow  v,  James  Hay.    June  25, 1784. 

Found  in  conformity  with  the  above. 

Dow  was  the  tenant  of  Mr.  Hay  in  a  possession,  the  rent  of  which  was  partly  pay- 
able in  victual  betwixt  Christmas  and  Candlemas,  and  partly  in  money,  on  5th  July 

The  tenant's  credit  having  become  suspected,  the  sheriff,  in  consequence  of  a  petition 
preferred  by  the  landlord,  granted  warrant  on  10th  November  prec^ng,  "  for  seqow- 
trating  the  defender's  corn,  cattle,  and  other  effects,  and  appointed  a  sequestrator, 
with  power  to  cause  an  inventory  and  apprisement  to  be  made  ;  but  without  prejudice 
to  the  defender's  applying  to  have  the  sequestration  removed,  upon  his  finding  caHtion 
for  payment  of  the  rents."     And  on  19th  January,  he  "  granted  warrant  to  the  puisoer, 
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at  the  sight  of  the  sequestrator,  to  sell  by  public  roup  the  effects  sequestrated ;  at 
least  as  much  thereof  as  to  pay  the  rents  due,  with  the  expenses  of  process,  sequestra- 
tion, and  roup." 

The  tenant's  effects  having  been  rouped  in  consequence  of  this  authority,  he  brought 
the  whole  proceedings,  as  being  oppressive  and  illegal,  under  the  review  of  the  Court, 
by  process  of  reduction. 

Observed  on  the  Bench,  Though  a  landlord's  right  of  h3rpothec  ought  always  to 
be  exercised  with  discretion,  yet  when  his  tenant  faUs  in  his  circumstances,  the  land- 
lord, currente  termino,  may  justly  sequestrate  the  stocking  on  the  farm.  In  this 
power,  that  of  rouping  the  subjects,  especially  the  cattle,  is  implied  ;  since  the  expense 
attending  their  preservation  might  otherwise,  in  the  mean  time,  often  become  equal 
to  their  value. 

The  Lord  Ordinary  "  having  assoilzied  the  defender," 

The  Lords,  on  advising  a  reclaiming  petition  and  answers,  "  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary." 

Lord  Ordinary,  Elliock. — Act.  H.^Erskine. — Alt.  Crosbie.— Clerk,  Colquhoun. 

S.  Fd.  Die,  V.  3,  p.  291.     Fac.  Col,  No.  162,  p.  253. 


No.  13.  [6208]  Henry  Butter  of  Pitlochrie,  and  Others,  Creditors  of  the  deceased 
George  Cumming,  Sub-tenant  of  the  lands  of  Colpach  and  Eilmorie  v,  Duncan 
M'ViCAR,  Collector  of  the  Customs  at  Fort- William,  principal  Tenant  of  these 
Lands.    July  27,  1764. 

The  landlord  found  preferable  to  creditors  on  the  steelbow-stock  of  a  tenant  who 

died  bankrupt. 

Collector  M*Vicar  having  obtained  from  the  Barons  of  Exchequer  a  tack  of  the  lands 
of  Colpach  and  Eilmorie,  part  of  the  annexed  estate  of  Lochiel,  subset  them  in  May 
1758,  to  Greorge  Cumming  ;  and,  by  the  subtack,  M'Vicar  lets,  and  in  steelbow-tack 
and  assedation  sets,  to  Cumming,  30  milk-cows,  30  yeld  cows,  15  stirks,  &c.,  at  a  certain 
value ;  as  also,  25  bolls  white  oats,  5  bolls  bear,  &c.,  to  be  delivered  to  him  under 
comprisement,  at  a  certain  value,  of  the  present  standins  crop  on  the  ground,  imme- 
diately before  it  be  cut  down ;  and  delivering  to  him  aU  the  labouring  utensils  now 
at  Colpach,  conform  to  an  inventory,  and  comprised  at  a  certain  value  ;  and  Cumming 
was  obliged  to  redeliver  to  M'Vicar,  at  the  expiry  of  the  tack,  the  said  number  of  cattle, 
of  the  different  kinds,  species,  and  qualities,  of  equal  value  as  he  now  receives  them, 
or  the  said  agreed  price  of  them  ;  it  being  optional  to  M'Vicar  to  accept  of  the  cattle 
under  comprisement,  or  the  agreed  price,  upon  giving  notice  of  his  [6209]  election, 
nine  months  previous  to  the  term  of  removal ;  and  to  deliver  back  all  the  labouring 
utensils  under  a  comprisement,  or  their  value,  as  in  the  inventory  ;  as  also,  the  said 
number  of  25  bolls  white  oats,  &c.,  or  the  sum  of  ten  merks  Scots,  for  every  undelivered 
boll  of  each  kind,  under  the  comprisement  of  the  standing  crop  the  year  of  removal ; 
and  it  was  agreed,  that,  in  case  one  year's  rent  shall  run  into  two,  or  that  Cumming 
should  be  distressed  by  legal  diligence,  or  his  means  and  effects  any  how  endangered, 
80  as  to  prevent  him  from  being  in  a  capacity  to  perform  the  articles  and  conditions 
of  the  contract,  then,  and  in  that  case,  it  should  be  in  the  power  of  MTicar  to  seize 
on  the  said  cattle  and  com  brevi  manu,  and  to  apply  the  same  to  his  own  use,  for  extinc* 
tion  of  aU  claims  and  demands  whatever. 

Gumming  having  died  bankrupt  in  March  1762,  Butter,  and  some  of  his  other 
creditors,  took  out  an  edict,  in  order  to  get  themselves  decerned  executors  qita  creditors 
to  him,  that  they  might  affect  his  steelbow-stock ;  upon  which  M'Vicar  appeared, 
and  insisted,  that  he  was  preferable  to  them  thereon ;  But  the  Creditors  insisted, 
that  he  had  no  right  of  hypothec  or  preference  upon  it,  but  could  only  come  in  pari 
lMu«v  along  with  Cumming  s  Creditors. 

The  Commissary,  in  December  1752,  found  M* Vicar  a  preferable  creditor  to  the 
MOB.  I.  25 
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extent  of  the  sums  claimed  as  the  value  of  the  steelbow-stock  ;  upon  which  the  came 
was  brought  by  bill  of  advocation  before  the  Ck>urt  of  Session. 

Pleaded  for  the  Creditors  ;  Steelbow  corresponds  to  the  corUractus  mulfii  in  tibe 
civil  law.  The  property  of  it  is  transferred  to  the  tenant.  It  is  upon  his  risk,  he  liss 
the  free  disposal  of  it,  and  the  heritor  has  only  a  personal  action  against  the  tensifc 
for  re-deUvery  of  a  like  number  and  quantity,  or  payment  of  the  agreed  value  ;  ccamr 
quently  it  is  poindable  for  his  debts  during  his  life,  and  must  be  confirmable  by  liis 
creditors,  as  in  bonis  of  him,  after  his  death. 

Lord  Stair,  lib.  1,  tit.  11,  §  4,  considers  steelbow  a  muluum,  "  Things  cannot 
fall,"  says  he,  '*  under  mutuum,  which  cannot  be  ahenated,  and  which  are  not  pro- 
perly fungible  ;  and  I  doubt  not  but  oxen,  kine,  and  sheep,  are  mutuable,  as  is  ordinaiy 
m  steelbow  goods,  which  are  delivered  to  the  tenant  with  the  land  for  the  like  numba 
in  kind  at  his  removal."  In  the  same  way  Lord  Bankton,  lib.  1,  tit.  12,  par.  2.  "'  In 
the  case  of  steelbow,  the  property  is  transferred  to  the  tenant,  and  the  goods,  alter 
delivery,  perish  to  him,  or  may  be  distrained  or  poinded  for  his  debt."  And  that  de 
Court  viewed  steelbow  in  the  same  light,  appears  irom  several  decisions  ;  4th  November 
1609,  Boyd  t;.  Russell,  observed  by  Haddington,  voce  Steelbow  ;  24th  November 
1624,  Turnbull  v.  Ker,  iBroBM ;  4th  December  1638,  Lady  Westmoreland  v,  Lsdy 
Home,  Ibidem  ;  and  28th  January  1642,  Dundas  v.  Brown,  Ibidem,  all  observed  by 
Durie. 

Pleaded  for  M'Vicar  ;  The  property  of  moveable  goods  may  belong  to  one  pewm, 
when  the  use  and  administration  of  them  is  committed  to  another  ;  and  particul&rlj, 
in  the  case  of  an  univeraitas  or  grex.  An  instance  of  this  in  the  [6210]  Boman  lav 
was  the  das,  the  individuals  of  which  were  under  the  use  and  administration  of  tbe 
husband  ;  but  the  property  of  the  universitcts  remained  in  the  wife  ;  1.  SO,  Cod,  dejvn 
dotium;  Foe«.  lib.  23,  tit.  3,  §  19. 

A  steelbow  contract  is  when  an  heritor  or  tenant  lets  lands  to  his  tenant  or  sub- 
tenant, with  a  stocking  of  cattle,  and  sometimes  corn,  straw,  and  other  articles,  for  a 
joint  rent,  to  be  paid  for  the  lands  and  the  use  of  the  goods  ;  and  the  tenant  is  bound 
to  restore  the  whole  in  equal  good  condition,  or  of  equal  value,  at  the  expiry  of  the  letic 
Such  contract  is  not  a  sale  of  these  goods,  but  only  a  location  of  them  for  a  cert^ 
time,  and  for  a  certain  use.  The  tenant  has  a  reasonable  power  of  administratioii, 
by  which,  if  he  find  it  necessary,  he  may  sell  a  horse  or  a  cow,  and  put  another  in  its 
place  ;  but  he  must  use  hb  right  tanqaam  bonus  "paterfamilias  ;  and,  if  he  was  to  seU 
unnecessarily,  with  a  view  of  dilapidating  the  universitas,  it  is  thought  the  master, 
even  during  the  tack,  might  strike  in,  and  prevent  such  alienation ;  and  hkeviM, 
for  the  same  reason,  he  might  interpose  to  prevent  the  steelbow  goods  from  beixi| 
evicted  by  a  creditor. 

The  contract  of  steelbow  was  not  a  mutuumy  but  a  location  of  moveable  goods  to 
be  possessed  along  with  the  lands  let.  Such  goods  are  not  ordinarily  fungibles ;  cattk 
and  utensils  evidently  are  not ;  and  though  the  com,  considered  in  itself,  may  be 
reckoned  a  fungible  ;  yet,  when  considered  as  part  of  the  universitas  set  in  tac^  it 
remains  in  so  far  the  property  of  the  master,  that  the  tenant  is  obliged  constantly  to 
replace  it,  as  much  as  he  is  obliged  to  replace  the  individuab  of  the  other  part  of  tie 
stocking. 

It  is  an  established  opinion,  that,  when  lands  are  sold,  especially  by  a  rental 
the  property  of  the  steelbow  goes  to  the  purchaser,  though  not  mentioned  in  the  dis- 
position, which  shows,  that  the  property  is  understood  to  be  in  the  master.  Upon 
the  same  principle,  it  has  been  often  found,  that  steelbow  goods  go  to  the  mastar*! 
executor,  and  fall  in  his  single  escheat ;  and,  in  one  case,  it  was  expressly  found,  tbit 
they  did  not  fall  under  the  tenant's  escheat,  but  the  heritor's.  Diet,  voce  Steelbow. 
Nor  was  there  ever  an  instance  of  the  tenant's  executors  claiming  these  goods,  ncr 
would  such  claim  be  competent ;  Stewart's  Answer  to  Dirleton's  Doubts,  voce  Steelbow. 

Whether  the  master  falb  to  be  considered  as  proprietor  of  the  steelbow  goods 
during  the  currency  of  the  tack  or  not,  it  is  established  in  practice,  that  he  has  a  ngbt 
to  these  goods  preferable  to  the  creditors  of  the  tenant,  as  appears  from  a  number  of 
certificates  from  Highland  gentlemen  and  tenants  produced,  in  consequence  of  sn 
interlocutor  of  the  Court,  allowing  parties  to  adduce  evidence  by  certificates,  or  otbe^ 
ways,  of  the  practice  of  the  country.  The  method  of  settingland  with  a  steelbow* 
stocHng  is  attended  with  many  advantages,  particularly  in  tilie  Highlands  and  noitbem 
counties,  where  the  tenants  are  generally  poor  ;  but,  if  it  were  to  be  found  tbst  tbe 
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teelbow-stocking  might  be  carried  oS  by  the  tenant's  creditors,  and  that  the  master 
lad  no  more  [G211]  thekn  a  personal  action  for  restitution  of  the  value  at  the  expiry 
rf  the  tack,  an  end  would  be  put  to  the  practice  of  setting  in  steelbow. 
"  The  Lords  preferred  Mr.  MTicar/' 

For  Butter,  Lockhart. — Act.  Ilay  Campbell. 

J.  M.  Id.  Die.  V.  3,  p.  293.    Fac.  Cd.  No.  144,  p.  339. 


No.  35.       [6226]  Sir  John  Rutherpord  of  that  Hk  v.  Walter  Scott. 

June  29,  1736. 

A  purchaser  from  a  tenant  is  not  liable  for  the  current  year's  rent,  if  enough  was  left 
at  the  time  of  the  bargain  to  answer  the  rent,  but  which  the  landlord  thereafter 
poinded  for  former  arrears. 

Sir  John  set  his  lands  of  Arks  to  Thomas  Thomson  for  1250  merks  yearly,  payable 
at  Martinmas  and  Whitsunday,  by  equal  proportions.  At  Martinmas  1733,  the  tenant 
having  fallen  in  an  arrear  of  £71  Sterling,  payable  at  the  Whitsimday  preceding,  Sir 
John  took  a  decreet  against  him  in  his  own  baron-court  upon  28th  November  that  year, 
not  only  for  the  £71,  out  likewise  for  the  rent  due  at  Martinmas  then  past,  and  Whit- 
sunday ensuing,  the  last  of  these  being  first  come  and  bygone. 

In  the  March  thereafter,  the  tenant  sold  280  sheep  to  Walter  Scott,  &c.  Soon  after 
which  Sir  John  poinded  Thomson's  effects  ;  and  having  imputed  the  same  in  payment 
of  the  arrears,  he  insisted  in  an  action  against  the  purchasers  of  the  sheep,  for  the  year's 
rent  betwixt  Whitsunday  1733  and  Whitsunday  1734,  upon  this  medium.  That  they 
were  hypothecated  for  that  year's  rent ;  concluding,  the  defenders  ought  either  to  restore 
them,  or  pay  the  rent. 

For  the  defenders  it  was  pleaded,  that,  when  they  purchased  the  sheep  from  the 
tenant,  and  paid  the  price,  there  were  sufficient  goods  upon  the  ground  to  pay  that 
year's  rent,  which  the  pursuer  had  carried  off  in  virtue  of  his  poinding  ;  and  though, 
by  the  common  law,  there  was  a  great  variety  of  legal  hypothecs,  yet  these  were  in  a 
great  measure  superseded  by  modem  custom,  being  inconsistent  with  trade  or  com- 
meice :  As  they  are  therefore  so  little  favoured  at  present,  it  follows,  that,  as  the 
hypothec  of  an  universilas  was,  by  the  Koman  law,  extinguished  by  alienation,  where  it 
was  done  without  fraud,  muUo  magis  behoved  it  to  be  so  in  our  general  hypothec  of 
invecta  et  UUUa.  Neither  is  it  any  objection  to  this  doctrine,  that  corn  and  other  fruits 
of  the  ground  could  be  recovered  from  a  purchaser ;  seeing  these  are  reckoned,  when 
growmg,as  part  of  the  lands,and  become  the  tenant's  only  by  reaping  them, with  consent 
of  the  master,  which  is  understood  to  be  given  conditionally,  upon  payment  of  a 
certain  quota  thereof  to  him.  But  the  invecta  et  illata  stand  upon  a  different  footing, 
not  being  considered  as  belonging  to  the  master,  nor  the  rent  payable  out  of  them,  but 
aDenarly  in  money  that  is  supposed  to  be  raised  out  of  the  price  thereof  when  sold. 

2do,  et  separatimy  General  hypothecs  go  no  farther  than  is  necessary  for  that  end  ; 
so  that,  if  a  part  remains  with  the  tenant,  the  purchaser  of  the  other  part  is  only  liable 
tn  8i^>9%diuin,  in  so  far  as  the  remaining  goods  are  insufficient  to  answer  the  debt ;  which 
is  founded  upon  the  L.  47,  De  jure  fisd.  4,  novel,  cap.  2 :  hence  it  follows,  that  a  purchaser 
from  a  tenant,  as  he  is  only  liable  subsidiaries  has  a  legal  right,  upon  payment  of  the  rent, 
to  demand  an  assignation  of  the  action  competent  to  the  master,  against  the 
{Assessors  [6227]  of  the  goods  he  left  with  the  tenant,  even  though  it  should  be  pre- 
judicial to  himself ;  a  demand  which,  it  is  acknowledged,  would  not  be  competent, 
^R8  it  only  f oimded  on  equity  ;  nay,  even  without  such  an  assignation,  the  defender 
has  a  right  of  relief,  which  is  no  more  than  a  consequence  of  the  benefit  of  discussion. 

Answered  for  Sir  John ;  That  there  was  nothing  to  hinder  a  master  to  poind  for  the 
rents  of  former  years,  and  likewise  use  his  right  of  hypothec ;  so  that  both  of  them 
might  be  available  to  him  for  their  respective  purposes,  agreeable  to  Stair's  opinion, 
^'  4,  tit.  25,  §  2 ;  where  it  is  observed,  that  it  is  not  enough  there  were  sufficient  goods  on 
the  ground  at  the  time  of  the  poinding,  because  poinders  might  carry  off  these  goods  ; 


772  HYPOTHEC 

and  likewise  the  master  of  the  eround  might  poind  the  same  for  prior  rents ;  bit 
there  should  remain  a  sufficiency  for  a  year's  rent  at  the  term  of  payment,  though  he 
himself,  before  that  time,  poinded  the  goods  for  payment  of  former  yearns  rents.  And. 
to  maintain  the  pursuer  could  not  recover  the  sheep  after  they  were  sold  to  a  purchsso, 
is  arguing  in  direct  contradiction  to  the  constant  course  of  decisions,  3d  February  1624, 
Hays,  No.  2,  p.  6188 ;  11th  December  1672,  Crichton,  No.  8,  p.  6203 ;  9th  Fcbraarr 
1676,  Park,  No.  9,  p.  6203. 

And,  if  the  distmction  betwixt  the  fruits  of  the  ground  and  the  invecta  et  tUaia  wis 
to  take  place,  there  would  be  no  subject  to  fall  under  the  hjrpothec  in  all  the  aofadi 
country  or  H^hland  rooms  in  Scotland,  as  they  produce  nothing  but  grass  to  f  eed  caUk 
or  sheep,  which,  as  they  are  the  standing  stocking  on  these  farms,  must  be  oonaideied 
as  the  fruits  thereof.  Nor  does  it  make  any  difference,  that  the  rent  is  not  paid  in  de 
goods  themselves,  but  out  of  the  price  ;  since  that  is  now  the  case  with  most  of  the  com 
farms ;  and  yet  the  hypothec  in  these  is  as  strong  for  the  money  rent,  as  if  it  were 
payable  in  kind. 

To  the  second  defence  it  was  answered.  That  one  is  not  bound  to  asragn  a  debt  to 
his  own  prejudice,  whether  the  demand  is  founded  in  law  or  equity ;  and,  if  there  was 
any  right  to  demand  it  in  this  case,  it  could  only  arise  from  equity.  Neither  is  the 
doctrine  of  assigning  to  be  restricted  to  what  obtains  with  respect  to  cautioneis,  tbat 
being  an  accessory  obligation,  whereby  the  cautioner  is  not  properly  bound  for  Ae 
debt,  but  for  the  debtor ;  so  that  the  present  case  is  very  different ;  as  all  intromittos 
with  the  tenant's  goods  are  equally  and  principally  liable  for  payment  of  the  year's 
rent.  The  subsidium  therefore  now  in  dispute  is  of  a  quite  different  nature,  and  rekt» 
only  to  the  order  in  which  the  principal  debtors  may  be  attacked ;  as  Sand  observes  in 
his  treatise  De  adionum  cessione,  cap.  5,  §§  35  and  36  ;  where  a  general  rule  is  laid  down, 
that  one  is  not  bound  to  assign  when  it  is  to  his  own  prejudice  ;  hence  it  is,  that  & 
creditor,  who  has  a  pledge  for  two  sums,  is  not  bound  to  assign  it  to  a  cautioner  in  one 
of  the  debts,  unless  he  pay  both  ;  because  such  assignation  would  be  to  his  own  pre- 
judice. 

[6228]  The  Lords  found,  that  the  defenders,  as  lawful  and  onerous  creditors  to 
Thomas  Thomson  the  tenant,  having  bona  fide  received  the  sheep  in  payment  of  their 
just  debts,  are  not  obliged  to  restore  the  sheep,  or  their  values,  to  the  pursuer,  by  ^iitne 
of  his  hypothec  ;  in  regard  it  appeared,  that  goods  sufficient  to  pay  the  current  year's 
rent  were  left  upon  the  ground,  which  afterwards  were  intromitt^  with  by  the  pursuer ; 
and  repelled  the  allegeance,  that  the  same  were  poinded  for  former  arrears,  in  regard 
the  hypothec  does  extend  to  no  more  than  the  current  year's  rent ;  and,  therefore,  ^t 
the  pursuer  could  plead  no  preference  for  former  years  against  other  lawful  creditors, 
but  according  to  his  diligence.  C.  Homey  No.  28,  p.  52. 


No.  38.    [6232]  Andrew  Blane  v.  David  Morison  and  Others.    March  8, 1785. 

A  landlord  having  granted  to  a  tenant  power  to  subset,  found  to  have  no  hypothec  over 
the  effects  of  the  sub-tenants.  But  there  were  particular  circumstances  in  the 
case. 

David  Morison  and  others  possessed  the  estate  of  Kerse  under  Ronald  Chalmers,  the 
tenant,  who  had  powers  to  subset ;  and  to  him  for  many  years  they  paid  their  rente, 
without  any  challenge  from  the  landlord. 

Their  tack-duties  for  the  year  1782,  which  were  due  at  Martinmas,  had  in  this 
manner  been  paid  to  the  principal  tacksman  before  23d  January  1783,  at  which  period. 
Mr.  Blane,  the  factor  on  this  estate,  applied  to  the  Sheriff-depute  for  a  sequestratioi. 
of  their  crop  and  stocking,  in  security  and  pajrment  of  the  hypothec-rent  due  to  the 
landlord. 

The  question  thence  arising  having  been  brought  into  the  Court  of  Session  by  hill 
of  advocation,  Mr.  Blane,  the  factor. 

Pleaded ;  The  fruits  or  yearly  produce  of  a  farm,  as  well  as  the  effects  which 
have  been  broucht  into  it,  are  viewed  by  the  law  of  Scotland,  as  the  propcrTr 
of    the    landlord,   and  unalienable,   until  the  stipulated  rent  has  been  paid  to 
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Iiim.  He  is  accordingly  provided  with  an  action,  while  these  are  extant,  for  con- 
verting them  into  money  for  his  payment,  to  the  exclusion  of  every  other  person ; 
and  when  they  are  no  longer  to  be  found,  he  is  warranted  to  pursue  the  intromitters, 
for  their  value ;  Kame's  Law  Tracts,  4,  pp.  161, 152  ;  Erskine,  b.  2,  tit.  6,  §  56 ;  Voet,  In 
quibus  causis  jn^us  tacile  contrahitur ;  Diet,  voce  Hypothec  ;  Durie,  5th  March  1630, 
Fowler  contra  Cant,  No.  25,  p.  6219. 

Nor  are  sub-tenants  exempted  from  this  general  rule.  Where,  indeed,  a  landlord  has 
signed  as  consenter  to  the  sub-lease,  or  where  he  has  accepted  from  the  sub-tacksman 
the  rents  specified  in  it,  there  might  be  some  reason  for  holding  effectual  against  him 
the  performance  of  an  agreement  he  has  so  explicitly  recognised ;  and  to  such  cases  any 
authorities  which  can  be  quoted  for  the  sub- tenants  are  alone  apphcable.  But  a  mere 
liberty  to  subset,  whether  particularly  expressed,  or  implied  from  the  endurance  of  the 
principal  lease,  cannot  be  attended  with  the  same  consequences.  A  landlord  is  thereby 
debarred  from  insisting  on  the  personal  residence  of  the  principal  tacksman  ;  but  in 
every  other  [6233]  respect,  the  rights  belonging  to  him,  and  his  preference  in  virtue  of 
the  hypothec,  remain  in  their  former  extent. 

Hence  it  is,  that  a  sub-tacksman  is  not  personally  bound  to  the  landlord,  which 
would  be  a  necessary  consequence  of  supposing  an  implied  agreement  between  them  ; 
Stair,  b.  2,  tit.  9,  §  2.  In  the  form  of  removing  too,  prescribed  by  the  act  of  sederunt, 
the  summoning  of  sub-tenants  is  not  required,  14th  December  1756,  §  3  ;  from  which  it 
is  plain,  that  a  regular  payment  of  rent  to  the  principal  tacksman  will  not  secure  them 
from  an  irritancy  incurred  by  him,  ob  non  sctutum  canonem.  So  also,  where  a  farm 
has  been  divided  among  many  sub-tacksmen,  the  landlord  may  attach  the  fruits  of  any 
one  field  for  the  tack-duties  of  the  whole,  Fountainhall,  1700,  Salton  contra  Club, 
No.  13,  p.  1821 ;  a  determination,  which  seems  quite  decisive  of  the  present  question, 
since  no  payment  by  a  sub-tenant,  of  the  rent  corresponding  to  his  possession,  ought  to 
be  more  effectual  than  what  is  made  in  virtue  of  legal  diligence  to  the  landlord  himself. 

Answered  for  the  sub-tenants  ;  The  right  of  hypothec  may  be  hmited,  not  only  by 
express  covenant,  but  also  in  consequence  of  the  implied  will  of  the  landlord  ;  Erskine, 
b.  2,  tit.  6,  §  63  ;  Diet,  voce  Hypothec  ;  Edgar,  November  and  December  1724,  Brown 
contra  Sir  John  Sinclair,  No.  10,  p.  6204.  Such  a  restriction  then  must  unavoidably 
take  place,  when,  by  giving  authority  to  subset,  the  landlord  has  delegated  the  same 
powers  to  the  tenant  for  recovery  of  the  subtack-duties,  as  belong  to  himself  with  regard 
to  the  rents  stipulated  in  the  principal  lease.  After  the  sub-tenants  have  duly  delivered 
their  rents  to  the  person  empowered  by  him,  he  surely  cannot  be  heard  to  insist,  that 
they  shall  be  compelled  to  make  a  second  payment  tc^himself .  No  instance  accordingly 
can  be  given,  in  which,  for  rents  due  by  a  tenant  having  special  powers  to  subset,  the 
efiects  of  a  sub-tacksman  who  had  paid  his  promised  tack-duties,  have  been  found 
attachable  by  the  landlord.  And  the  opinions  of  our  lawyers  strongly  support  the 
contrary  doctrine ;  Erskine,  b.  2,  tit.  6,  §  34 ;  Bankton,  b.  2,  tit.  9,  §  2,  Par.  17 ; 
5th  February  1667,  Lady  Traquair  contra  Cranston  and  Howatson,  No.  28,  p.  6221, 
and  voce  Tack. 

The  situation  of  sub-tenants  would  otherwise  be  intolerably  grievous.  The  crops 
reared  by  each,  so  long  as  they  were  unconsumed,  would  remain  impignorated  for  the 
rente  of  the  whole  farm,  however  extensive.  And  the  sub-tenant  might  afterwards 
be  sued  as  an  intromitter,  thus  being  rendered  subsidiarie  liable,  during  40  years,  not 
only  for  the  principal  tenant,  but  also  for  the  other  sub-tacksman,  against  whom,  at 
the  same  time,  he  is  not,  by  any  form  of  law  hitherto  known,  provided  with  the  means 
of  securing  his  relief.  Nor  could  any  hardship  accrue  to  landlords  from  a  more  equitable 
construction  of  the  agreement  in  question.  For  although  payments  by  sub-tenants, 
when  made  without  any  previous  interpellation  on  the  part  of  the  landlord,  were  to  be 
sustained,  it  would  not  follow  that  his  legal  preference  was  altogether  derelinquish- 
[e234]-ed,  or  that,  by  anticipating  the  payment  of  the  sub-rents,  by  stipulating  elusory 
tack-duties,  or  by  any  other  similar  device,  it  could  be  unreasonably  diminished. 

It  was  farther  contended  for  several  of  the  sub-tenants.  That  the  sums  paid  by  them 
had  been  delivered  by  the  principal  tacksman  to  the  factor  ;  from  which  they  derived 
an  additional  argument,  why  the  landlord's  hypothec  with  respect  to  them  should  be 
considered  as  discharged. 

The  Lord  Ordinary's  interlocutor  was  in  these  terms  : 

"  Finds,  That  the  heritor's  real  right  and  security  of  hypothec  for  his  principal 
tack-duty  or  rent,  so  long  as  it  continued  in  force,  did  extend  to,  and  affect  the  whole 
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crop  and  stocking,  upon  all  and  every  part  of  the  land  let  by  him  in  the  principal  tack 
thereof,  whether  such  crop  or  stocking  belonged  to  the  principal  tacksman  himself,  or 
to  the  defenders  and  others  his  sub- tenants,  and  was  neither  excluded  nor  restricted  in 
its  effect  by  the  principal  tack's  bearing  a  power  or  licence  to  the  tacksman  to  snbwt 
the  said  lands :  Finds,  That  it  was  not  necessary,  for  preserving  the  said  heritor's 
hypothec,  that  he  should,  either  before  or  after  the  term,  interpel  the  defendos,  wIiob 
he  had  not  accepted  of  as  his  tenants,  from  paying  their  sub-rents  to  the  prindptl 
tacksman  under  whom  they  possessed  ;  but  that  the  said  sub-tenants,  when  mskmg 
such  payments,  did  it  at  the  hazard  of  their  crop  and  stocking  being  still  affected  by 
the  heritor's  legal  right  of  hypothec,  in  case  the  principal  tacksman  should  failtopij 
up  to  him  the  whole  of  the  principal  tack-duty,  for  security  of  which  that  hypothec  to 
still  subsisting ;  and  that  the  defenders  allegation,  that  the  sums  of  money  psid  by 
them,  to  account  of  the  sub-rents  soon  after  Martinmas  1782,  were  paid  over  bjUm 
to  the  pursuer,  in  part  of  the  principal  tack-duty  due  at  the  said  term,  is  neitkr 
instructed,  nor  relevant  for  supporting  their  objection  to  the  sequestratiim :  Aod 
therefore  finds,  that  as  the  pursuer  obtained  a  sequestration  of  the  whole  crop  and 
stocking  oh  the  lands  contamed  in  the  principal  tack,  within  less  than  three  montb 
after  the  said  term  of  Martinmas  1782,  when  the  principal  tack-duty  in  question  iefl 
due,  the  intermediate  payments  made  by  the  defenders  to  the  principal  tacksman,  or 
discharges  of  the  sub-rents  granted  by  him  to  them,  could  be  no  bar  to  the  said  seqaeg* 
tration  and  that  the  sequestration  must  still  subsist  accordingly,  dbc." 

The  sub-tenants  having  brought  the  question  under  review  of  the  Court,  bj  i 
reclaiming  petition,  which  was  foUowed  with  answers,  a  hearing  was  appointed. 
Memorials  were  afterwards  given  in  for  the  parties,  upon  advising  which  the  Ixfrds 
altered  the  Lord  Ordinary's  judgment ;  thus  sustaining  the  objections  urged  in  behalf 
of  the  sub-tenants,  to  the  awarding  of  the  sequestration. 

There  was  a  great  diversity  of  opinion  among  the  Judges ;  and  it  was  observed  on 
the  Bench,  That  this  decision  was  not  to  be  viewed  as  determining  in  general,  diat  the 
landlord's  hypothec,  when  subsetting  was  not  prohibited,  could  be  excluded  in  con- 
sequence of  payments  made,  after  the  legal  term,  to  the  [6235]  principal  lessee.  The 
special  power  1^  subset,  which  here  occurred,  and  the  long  and  uninterrupted  lue  of 
payment  by  the  sub-tenants,  seemed  to  have  considerable  weight  with  Eome  of  tk 
Judges. 

Lord  Ordinary,  Eskorove. — ^Act.  Lord  Advocate,  Geo.  Fergubson.— Alt.  Bub. 
Corbet,  yf.  Miller. — Clerk,  Home. 

C.  i'of.  Die.  V.  3,  p.  294.    Joe.  C<rf.  No.  206,  p.  321. 


No.  40.  [6237]  Cummino  of  Altyr  v.  Lumsden.    July  4, 1667. 

Fishings  liable  to  hypothec.    See  No.  43. 

Cumming  of  Alt3rr  having  set  a  salmon  fishing  to  Alexander  L\unsden,for  pajineDt 
of  £60  Scots  of  tack-duty,  he  pursues  Matthew  Lumsden,  as  intromitter  with  thefiik 
taken,  for  the  tack-duty,  as  having  an  hypothec  upon  tiie  profits  for  the  rent.— It  wm 
alleged  for  the  defender  absolvitor,  because  he  intromitted  with  these  fish  asdonatarto 
Alexander  Lumsden's  escheat ;  at  least,  having  now  the  right  of  the  escheat,  he  was  cot 
liable  for  that  privilege,  preferring  masters  of  the  ground  ;  for  the  rent  camiot  take 
place  against  the  King  and  his  donatar,  who  is  more  privileged. 

The  Lords  repelled  the  defence,  and  found  the  donatar  liable  for  the  rent,  in  soar 
as  ilk  year's  intromission  would  extend  to  the  rent  of  that  year. 

Fol.  Die.  V.  1,  p.  418.    Stair,  v.  1,  p.  ^' 
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No.  43.  [6239]  Molison  v.  Smith  and  Nicol.    February  1687. 

Found,  that  the  master  of  a  salmon-fiflhing  set  in  tack,  had  a  hypothecation  for  his 
tack*daty,  of  the  salmon  taken  and  barrelled,  as  being  frudns  aqucB. 

Fol.  Die.  V.  1,  p.  418.    Harcarse  (Hypothecation),  No.  623,  p.  145. 

*^*  Sir  P.  Home  reports  the  same  case  : 

Oilbert  MoUson  having  set  a  tack  to  James  Peirie  of  a  salmon  fishing  in  Don,  for 
payment  of  a  certain  tack-duty ;  and  after  the  expiring  of  the  year,  Peirie  having  sold 
and  disponed  the  salmon  to  Adam  Smith  and  John  Nicol,  without  payment  of  the 
tack-duty,  and  Molison  having  obtained  decreet  before  the  Bailies  of  Aberdeen,  against 
Smith  and  Nicol,  as  intromitters  with  the  salmon  taken  in  his  waters  that  year,  for 
payment  of  the  tack-duty,  by  virtue  of  the  tacit  hypothecation  that  the  masters  have 
of  their  tenants  goods,  for  a  year's  rent ;  and  Smith  and  Nicol  having  suspended,  upon 
the  reasons,  that  the  Bailies  committed  iniquity  in  finding  the  suspenders  liable  for  the 
tack-duty  by  virtue  of  the  tacit  h3rpothecation  ;  because,  albeit  landlords  of  tenants 
within  burgh,  or  other  heritors  of  lands  in  the  country,  have  that  privilege,  yet  it  is 
not  so  in  fishings,  especially  in  this  case,  where  the  fishes  were  not  m  the  water,  or  in 
any  corsehouses,  but  brought  to  the  shore  of  Aberdeen,  and  bought  in  public  market ; 
and  if  such  a  preparative  were  sustained,  it  would  destroy  all  trade  and  commerce 
as  to  salmon  fishing ;  for  a  tenant  and  his  master  could  collude  in  prejudice  of  the 
buyer,  and  the  master  could  force  the  buyer  to  pay  the  price  over  agam,  which  he  had 
already  paid  to  the  tacksman.    Also,  it  was  not  proved  that  the  salmon  bought  by  the 
suspenders  were  the  individual  fish  taken  in  the  charger's  water.    Answered,  That  it  is 
a  principle  in  our  law,  that  the  tenant's  goods,  especially  the  product  of  lands,  and 
others,  set  in  tack,  are  tacitly  hypothecated  to  the  master,  for  a  year's  rent,  which 
ought  to  be  extended  to  salmon  fishings  as  well  as  other  things,  there  being  the  same 
reason  for  both,  and  more  in  salmon  fishings  than  in  other  things,  because  heritors  of 
salmon  fishings  are  many  times  necessitated  to  set  the  same  to  poor  fishing  men,  who 
have  no  stock  of  their  own,  and  to  furnish  them  salt  and  casks  for  making  and  curing 
of  the  fishes,  and  can  expect  no  payment  of  their  rents,  but  out  of  [6240]  the  product 
of  their  fishing ;  and  if  it  were  otherways,  that  the  heritors  of  salmon  fishings  should 
not  have  that  privilege,  then  the  tacksmen  might  sell  and  put  away  the  fishes,  and  so 
render  all  salmon  fismng  altogether  useless  and  improfitable  ;  and  where  a  party  has 
right  by  tacit  hypothecation,  it  is  not  taken  away  by  selling  of  the  subject,  in  a  public 
market,  because  the  effect  of  tacit  hypothecation  is,  that  it  makes  it  to  be  the  party's 
own,  without  tradition  or  delivery ;  so  that  a  tenant's  selling  the  product  of  the  ground, 
fishing,  or  others,  can  no  more  prejudge  his  master  of  his  right  of  tacit  hypothecation, 
&c.,  to  a  year's  rent,  than  if  he  were  selling  his  master's  goods  in  a  public  market,"  quia 
jus  pignoris  sive  h3rpothecsB  ita  rei  annexum  est,  ut  debitor  nee  rem  alienando  neque 
alteri  postea  obligando  possit  creditore  au£Eere ; "  Leg.  15,  Cod.  De  jngnor  hypothec. 
Perez,  in  lib.  8,  Cod.  tit.  18,  No.  9 ;  and  which  is  clear  by  several  decisions  in  our  law,  and 
particularly  Hay  v.  Elliot,  No.  26,  p.  6219,  where  the  buyers  of  com  in  public  market, 
were  found  liable  to  the  heritor  for  a  year's  rent,  upon  the  account  and  privilege  of 
tacit  hypothecation.    And  the  4th  July  1667,  Cuming  of  Altyr  v.  Lumisden,  No.  40, 
p.  6237,  where,  in  the  case  of  a  salmon  fishing,  the  Lords  found  the  donatar  of  the 
tenant's  escheat  liable  to  the  master  for  the  tack-duty ,by  virtue  of  the  tacit  hypotheca- 
tion.   The  Lords  repelled  the  reason  of  suspension ;  and  found  the  heritor  hath  an 
hypothec  in  the  fish  for  his  yearly  rent ;  and  therefore  assoilzied  from  the  reduction, 
and  found  the  letters  orderly  proceeded.  Sir  P.  Home,  MS.  v.  2,  No.  875. 
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No.  52.    [6247]  The  Earl  of  Sutherland  v.  Mr.  David  Coupab,  Writer  in  Edinbur^ 

January  31, 1738. 

A  superior,  in  a  process  of  recognition,  is  entitled  to  have  the  writs  relative  thereto 
exhibited  to  him,  without  paying  the  agent's  account  who  has  the  custody  thereoL 

In  the  process  of  recognition  at  the  Earl's  instance,  as  superior  of  the  lands  of 
Skelbo,  belonging  to  the  Lord  Dufhis,  Mr.  Ck>upar  being  charged,  in  virtue  of  lettes 
of  diligence,  to  exhibit  several  writs  that  were  in  his  custody,  which,  it  was  aDeged, 
might  be  probative  of  the  points  admitted  to  the  pursuer's  probation,  did,  in  oroer 
to  stop  executing  the  second  diligence,  petition  the  Lords,  setting  forth,  that  he  having 
been  employed  by  Lord  Dufhis  me  defender,  had  debursed  some  money  in  his  a&izs ; 
and  therefore,  having  a  right  of  hypothec  in  these  writs,  he  was  not  bound  to  produce 
them,  as  the  production  thereof  would  be  evidence  of  the  facts  the  Earl  was  alloved 
to  prove,  which,  being  all  that  was  wanted,  would  tend  to  frustrate  Mr.  Coupar'ft 
pa3nnent. 

Answered  for  the  Earl ;  That  the  account  due  to  Mr.  Coupar  is  prescribed ;  of 
course,  the  right  of  hypothec,  which  is  only  accessory,  cannot  subsist  after  the  debt, 
for  which  it  is  a  security,  is  extinguished. 

2do,  Supposing  it  were  not,  the  right  of  retention,  in  virtue  of  the  hypothec,  cannot 
take  place  here,  as  the  Earl  is  not  insisting  for  delivery,  but  only  for  e^iibition  in  tiie 
clerk  s  hands,  ad  modum  prohaiionis  ;  which  is  a  piece  of  justice  he  is  entitled  to  denwDd 
from  every  person  in  wnose  custody  these  papers  may  happen  to  be  lodged ;  nay. 
Lord  Dufhis  himself,  if  he  had  had  the  possession  thereof,  could  not  have  detained 
them  upon  any  pretence  whatsoever ;  consequently  Mr,  Coupar's  title  cannot  be  - 
stronger  than  his  author's  right  of  property. 

[^48]  Replied  to  the  first ;  An  exception  by  an  agent  against  exhibition  does  not 
prescribe,  so  long  as  the  writs  are  in  his  custody.  And  to  the  second,  it  was  answeied. 
That  a  right  of  property,  and  that  of  an  hypothec,  are,  in  their  nature,  quite  different; 
the  proprietor  suffers  nothing  by  exhibiting  the  writs,  if  he  gets  l^em  safely  retained ; 
but  a  writer,  who  has  the  custody  thereof  for  security  of  his  accounts,  would  be  pre- 
cluded from  any  benefit  arising  from  his  hypothec,  if  he  were  obliged  to  exhibit  tSem 
even  ad  modum  prdbationis  ;  more  especially,  that,  if  the  pursuer  prevail  in  the  pioceia 
of  recognition,  there  will  no  subject  remain  for  payment  of  any  of  Lord  Dufios'ft 
creditors. 

The  Lords  found,  that  the  Earl  had  a  title  to  have  the  writs  exhibited  to  him, 
without  being  obUged  to  pay  Mr.  Coupar's  account. 

Fol  Die.  V.  1,  p.  419.    C.  Home,  No.  82,  p.  135. 


No.  53.    Sir  Robert  Stewart,  and  Others,  Petitioners.    January  29,  1742. 

If  a  writer  or  agent  be  obliged  to  allow  inspection  of  writings,  on  which  he  has  ft 

hypothec  ? 

It  was  reasoned  among  the  Lords,  whether  or  not  an  agent  or  writer,  who  had 
an  hypothec  on  writs  in  his  hands,  was  obliged  to  allow  inspection  till  his  account  «u 
paid  ?  It  was  on  the  one  hand  said,  that  all  the  party  wanted,  was  inspection,  wheiebj 
the  hypothec  would  be  eluded ;  on  the  other  hand,  should  a  writer  be  allowcd  to 
say,  "  I  have  papers,  but  I  will  not  shew  them  till  I  am  paid ;  "  he  might  draw  hi» 
account  for  shewmg  papers  that  might  be  no  better  than  a  pack  of  cards.  2do,  Wbj 
should  a  writer,  on  account  of  his  hypothec,  have  a  stronger  right  than  a  proprietor 
has  in  his  own  papers,  who  yet  is  obliged  to  exhibit  ad  m4)dum  j)rcbationis  ? 

The  point  did  not  in  this  case  receive  a  direct  determination ;  but  it  seemed  to 
be  the  opinion  of  the  majority,  that  inspection  was  to  be  allowed. 

N,B.  It  is  remembered,  that  in  a  declarator  of  recognition,  the  writs  of  tiie  lands 
being  called  for  by  a  diligence,  to  shew  that  they  held  ward  of  the  pursuer,  the  defender^* 
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writer,  in  whose  hands  they  were,  was  found  obliged  to  exhibit  them,  notwithstanding 
hia  hypothec,  which  could  not  bar  the  third  par^s  interest,  to  have  them  produced 
od  modum  probationis,  January  31, 1738,  Earl  of  Sutherland  contra  Mr.  David  Coupar, 
No.  52,  p.  6427.  KUkerran  (Hypothec),  No.  2,  p.  272. 


No.  60.       [6256]  Christian  Callman  v.  Hamilton  Bell.    November  28, 1793. 

An  agent's  hypothec  over  the  papers  of  his  client,  found  not  to  extend  to  the  pro- 
ceedings in  a  process  which  he  had  been  employed  to  conduct. 

Christian  Callman  employed  Hamilton  Bell,  writer  to  the  signet,  to  raise  a  process 
of  declarator  of  marriage  and  legitimacy,  at  the  instance  of  herself  and  her  daughter, 
against  Janet  Grourlay,  sister,  and  (as  she  alleged)  representative  of  the  late  Robert 
Gourlay,  to  whom  Mrs.  Callman  said  she  had  been  married.  She  also  employed  Mr. 
Bell  to  take  out  an  edict  in  the  name  of  her  child,  for  serving  her  executrix,  as  nearest 
of  kin  to  her  deceased  father.  The  same  step  was  taken  by  Janet  Gourlay,  who  con- 
tended, that  she  ought  to  be  preferred  to  that  office  ;  and,  after  some  litigation,  she 
prevailed  before  the  Commissaries. 

Mr.  Bell,  on  the  part  of  his  client,  brought  their  judgment  under  review,  by  a  bill 
of  advocation,  which  was  refused. 

At  this  stage  of  the  action.  Christian  Callman  notified  to  Mr.  Bell,  that  she  was  to 
change  her  man  of  business  ;  and  insisted  that  he  should  deliver  up  to  her  the  bill  of 
advocation,  writings  produced,  and  the  whole  procedure  which  had  taken  place  upon 
it  in  the  bill-chamber,  and  also  the  process  of  declarator  which  was  going  on  in  the 
Commissary-court. 

Mr.  Bell  refused  to  comply  with  this  demand,  upon  the  ground  of  his  having  a 
right  of  hypothec  over  the  whole  papers  in  his  possession,  till  he  should  get  payment 
of  the  account  due  to  him  as  her  agent. 

Upon  this  Christian  Callman  obtained  a  caption  against  him,  for  not  returning 
the  bill  of  advocation,  &c.,  into  the  hands  of  the  clerk. 

Mr.  Bell  having  presented  a  representation,  praying  that  it  should  be  recalled, 
the  Lord  Ordinary  on  the  bills  found,  "  That  an  agent  is  not  entitled  to  stop  procedure 
in  a  depending  process,  by  withholding  the  steps  of  process  from  his  client  or  the 
derk;  as  his  hypothec  only  extends  over  title-deeds,  securities,  [6256]  and  other 
documents  properly  belonging  to  his  client ;  and  therefore  refuses  to  recall  the  caption, 
Bo  far  as  it  appues  to  the  recovery  of  the  steps  of  process,  either  before  the  Commissary- 
court  or  this  Court." 

Mr.  Bell  presented  a  petition,  reclaiming  against  this  judgment;  in  which  he 
founded  on  the  case,  28th  January  1784,  Scott  v.  Lothian.* 

Observed  on  the  Bench ;  An  agent,  so  far  from  having  an  hypothec  over  the 
steps  of  a  process,  is  not  even  entitled  to  retain  title-deeds  or  other  writings  of  his 
chent,  of  which  he  has  got  possession  merely  in  consequence  of  their  havmg  been 
produced  in  it.  But  if  they  were  in  his  hands  prior  to  theb  production,  as  in  the  case 
of  8cott  V.  Lothian,  he  will  not  on  that  account  lose  his  hypothec  over  them.  In  the 
case  of  Forsyth  v.  Sym,*  18th  February  1791,  the  claim  of  hypothec  was  repelled  in 
circumstances  similar  to  the  present. 

The  petition  was  unanimously  refused  without  answers. 

liord  Ordinary,  Eskorove. — For  the  Petitioner,  W.    Stewaet. — Clerk,  MBiraiES. 

R.  D.  Fol  Die.  V.  3,  p.  295.    Fac.  Col  No.  78,  p.  172. 

*  Not  reported. 
MOR.  I,  25* 
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No«  63.    [8S69]  BsAMCN  of  the  ''  Gulden  Star"  v.  Pbotost  Miln  and  Lud^ukau. 

March,  1662. 

Found,  that  though  mariners  and  seamen  had  not  a  h3rpothecation  upon  the  tkip 
foi  their  wases  of  their  last  voyage,  yet  they  had  jus  insistendi  and  retinmii^  whik  ia 
possession  of  the  ship,  even  against  a  person  who  had  bought  her  after  the  voyage. 

Fol  Die.  V.  1,  p.  419.    Harcarse  (Hypothecation),  No.  521,  p.  145, 


No.  65.    [6261]  Alexander  Sands  and  other  Seamen  in  Prestonpans  t?.  Waltkr 
Scott,  Merchant  in  Dalkeith.    January  6, 1708. 

Seamen's  wages  not  a  debt  afEecting  the  ship  or  the  cargo,  but  affect  the  freight 

Alexander  Sands  and  others,  having  obtained  decreet  before  the  Admiral,  sgdinA 
Walter  Scot,  as  owner  of  the  cai^o  of  a  ship  navigated  by  them,  and  not  hxmg 
paid  the  freight ;  he  raised  suspension  and  reduction  thereof,  upon  this  ground*  Th&t 
the  judge  committed  iniquity  m  finding  him  liable  for  the  seamen's  wages,  beeadse 
our  law  knows  no  hypothecation  that  seamen  have  for  their  wages,  on  goods  aboaid 
belonging  to  other  persons  than  the  skipper  and  owners  of  the  ship,  with  whom  dur 
contract ;  and  esto,  they  had  such  a  hypothec,  yet  the  suspender  having  recaved  ttd 
disposed  of  the  goods  brought  home,  unaffected  by  diligence,  the  seamen  can  have  bo 
interest  therein ;  otherwise  merchants  and  traders  might  be  ruined  by  procesMS  it 
the  instance  of  such  seamen  for  their  wages,  out  of  cargoes  thirty-nine  years  bacL 

Answered  for  the  chargers ;  by  the  law  of  all  nations,  goods  imported  in  slups 
upon  charter-party,  are  liable  for  payment  of  the  freight,  and  such  as  are  [626S]  ^^ 
ported  without  a  charter-party  (as  in  this  case)  are  still  liable  for  the  seamen's  wages; 
which  is  founded  on  material  equity,  in  regard  the  seamen  take  the  goods  aboul 
place  them  where  they  may  be  safest,  and  are  liable  for  any  damage  arising  to  tlicn 
m  the  ship,  without  extraordinary  stress  of  weather ;  they  navigate  the  ship,  bzing 
her  to  the  designed  port,  and  deliver  out  the  goods  safe.  The  seamen  did  indeed  suf er 
the  goods  to  be  unloaded  before  they  craved  their  wages,  because  they  thought  tliej 
were  dealing  with  an  honest  man,  who  would  not  defraud  them  ;  and  they  could  not 
claim  wages  till  after  delivery  of  the  goods.  But  after  all,  though  the  ca^o  woe 
not  affectable  for  the  seamen's  wages,  the  suspender  qua  merchant  cannot  refuae  to  pay 
them,  seeing  he  still  owes  the  frei^t  to  the  skipper. 

The  Lords  were  clear  that  the  seamen's  wages  were  no  debt  of  bottomry  afiecdng 
either  the  keel  of  the  ship  or  the  cargo ;  but  found  the  freight  liable  for  the  said  WBgtfi 
and  therefore  repelled  the  reason  of  suspension. 

Fol  Die.  V.  1,  p.  420.    Forbes,  p.  219. 


No.  69.    [6269]  Archibald  Hamilton  v.  John  Wood  and  Others.    July  29, 1768. 
Hypothec  does  not  take  place  on  ships  for  repairs  made  in  home  ports. 

In  a  competition  of  creditors,  Wood,  and  other  persons,  by  whom  a  ship  belonging 
to  the  bankrupt  had  been  repaired  in  a  home  port,  claimed  a  right  of  h^'pcvthec,  at 
thence  arising  on  the  ship  itself.  To  this  claim,  Hamilton,  the  trustee  of  the  erediton 
at  large,  objected  ;  and 

Pleaded,  There  is  nothing  in  the  situation  of  persons  who  furnish  labour  or 
materials  for  the  repairing  of  a  ship,  to  create  a  right  of  hypothec,  more  thao  in  that 
of  all  those  who  perform  any  other  work,  or  provide  any  other  materials.  The 
contract  of  sale  takes  place  as  to  the  one,  and  of  locatio  conductio  as  to  the  olier ; 
but  in  neither  does  any  real  right  remain  in  the  creditor  after  dehvery  of  the  subject 
The  Roman  law  admitted  a  great  number  of  tacit  hypothecs,  which  are  altogeUter 
rejected  in  ours  ;  yet  among  these,  the  hypothec  now  claimed  had  no  place.  They 
who  lent  money  for  building  or  repairing,  or  even  buying  a  ship,  had  indeed  by  it  a 
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privilege  beyond  other  creditors,  but  no  right  of  hj^othec ;  1.  26,  D.  De  reb,  aud. 
fud.  poss.  To  the  genius  of  our  law,  all  tacit  hypothecs  are  adverse.  Balfour, 
employing  the  words  of  the  Regiam  Majestatem,  states  it  as  a  rule,  "  That  without 
delivery  there  can  be  no  impignoration  "  (Pract.  p.  194).  Nor,  in  any  of  the  more 
early  writers  is  there  the  least  intimation  of  the  rieht  now  ckimed.  When  Lord 
Stair  (b.  1,  tit.  12,  §  18)  mentions  the  hypothecating  of  a  ship  "  for  what  was  borrowed 
for  the  use  of  the  ship's  company  or  voyage,"  he  must  necessarily  refer  to  a  special 
contract  of  hypothec  by  the  master ;  for  a  tacit  hypothec  to  such  an  extent  never 
existed  anywhere.  As  the  right  in  question,  then,  results  not  from  the  nature  of 
the  contract  to  which  it  relates,  so  it  is  as  unknown  in  the  common  as  in  the  statute 
law  ;  for  it  is  in  vain  to  talk  of  a  common-law  right  which  was  unheard  of  at  the 
end  of  the  last  century. 

In  the  case  of  Gay  contra  Arbuckle,  16th  November  1711,  No.  66,  p.  6262,  it 
seems  indeed,  at  first  view,  as  if  the  Court  had  recognised  this  tacit  hypo-[6270]-thec 
to  the  extent  insisted  on ;  but  when  its  peculiar  circumstances  are  examined,  they 
will  be  found  not  necessarily  to  involve  that  conclusion ;  which,  however,  appears 
better  warranted  by  the  decision  in  the  later  case  of  the  Rope-work  Company  of 
Glasgow  contra  Crosses,  4th  March  1761,  No.  68,  p.  6268.  The  Admiralty-court, 
too,  in  several  instances  during  the  present  century,  have  given  their  sanction  to 
the  claim  now  in  dispute  ;  but  those  judgments  were  combined  with  others  manifestly 
erroneous  and  illegal.  Nor  will  the  decisions  of  that  court,  in  whatever  series,  con- 
stitute the  law.  That  is  the  prerogative  of  this  supreme  Court.  Yet  even  here, 
if  not  only  a  single  one,  but  a  course  of  decisions,  have  proceeded  on  an  erroneous 
principle,  there  is  nothing  to  prevent  the  error  from  being  corrected  by  a  subsequent 
determination.  Of  this  the  decision  Keith  contra  Keith,  17th  February  1688,  voce 
Privileged  Debt,  affords  a  remarkable  example,  by  which  the  Court  altered  what 
had  been  determined  by  a  number  of  preceding  judgments,  then  finding,  that  a  wife 
was  not  a  privileged  creditor  for  implement  of  provisions  in  her  marriage-contract. 

It  is  true,  that  in  foreign  voyages,  the  right  of  hjrpothec  may  be  necessary  to 
induce  strangers  to  furnish  the  repairs  which  are  wanted ;  but  with  respect  to  a 
home  port,  as  in  the  present  instance,  no  such  necessity  can  be  pleaded  to  justify 
a  claim  so  evidently  adverse  to  the  interests  of  commerce.  This  distinction  is 
established  in  the  law  of  England,  which  deserves  peculiar  regard,  as  that  of  the 
first  commercial  country  in  the  world. 

Answered,  It  has  been  admitted,  that  the  hypothec  in  question  exists  for  repairs 
made  in  a  foreign  port ;  and  it  is  plain,  that  the  lien  created  by  bonds  of  bottomry, 
is  equally  latent  as  any  right  of  hypothec  can  be.  The  argument,  then,  from 
expediency,  is  defective ;  because  no  new  inconvenience  can  be  attributed  to  the 
present  claim.  The  law  of  Scotland  makes  not  any  distinction,  on  the  subject  of 
hypothec,  between  foreign  and  home  poits,  more  than  did  that  of  the  Romans  respect- 
ing their  privUegia,  No  such  distinction  is  to  be  traced  in  any  of  our  earlier  writers 
on  the  law ;  and  Mr.  Ersldne,  the  latest  of  them,  lays  down  the  rule  in  general, 
"  That  the  repairers  of  a  ship  have  a  hypothec  upon  it,  in  security  of  the  expense  of 
rejjaration."  The  corresponding  practice  and  sense  of  the  nation  are  evinced  by  the 
uniform  decisions  of  the  admiralty-court,  downward  from  1704,  sustaining  the  right 
in  question,  whether  relative  to  the  ports  of  this  part  of  the  united  kingdom,  or  those 
abroad  ;  decisions  which,  though  not  so  authoritative  as  if  they  had  been  pronounced 
by  this  Court  serve  equally  to  shew  the  general  acquiescence  of  the  country.  The 
decisions  of  this  Court  also,  during  the  course  of  a  century,  confirm  the  same  doctrine  ; 
for  example,  in  the  case  of  Gay  and  others  contra  Arbuckle,  in  1711,  No.  66,  p.  6262, 
and  of  the  Bope-work  Company  of  Glasgow  contra  Crosses,  in  1761,  No.  68,  p.  6268. 
It  is  difficult  to  conceive,  then,  by  what  other  means  the  point  could  have  been  better 
established  [6271]  ^^  the  common  law  of  Scotland.  And  being  so  fixed,  no  reason 
can  be  assigned  why  it  ought  to  be  overturned.  Were  its  conformity  to  the  general 
commercial  law  of  Europe  to  be  deemed  a  criterion,  it  could  not  be  overthrown, 
since,  England  excepted,  the  right  of  hypothec  to  the  extent  now  claimed  seems  to  be 
leco^sed  by  all  the  trading  states  ;  and  in  Holland,  in  particidar,  it  is  imdoubtedly 
admitted.  At  the  same  time,  it  is  evident,  from  what  has  been  already  stated,  that 
this  question  never  can  arise  in  our  courts,  but  between  Scotsmen,  with  respect  to 
furnishings  made  at  a  home  port. 

The  Lord  Ordinary  sustained  the  claim  of  hypothec.     But 
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The  Court,  on  adviBmg  a  reclaiming  petition  against  that  interlocutor,  with  answos, 
as  also  a  case  transmitted  for  the  opinion  of  EngUsh  counsel,  with  the  opinion,  stftlis^ 
the  law  and  practice  of  England  thereon,  found,  That  Wood  and  the  other  fumisheis 
had  no  hypothec  or  right  ot  bottomry  on  the  ship  in  question. 

And  to  this  judgment,  after  an  intermediate  contrary  one,  the  Court  finsDj 
adhered  by  two  successive  interlocutors. 

N.B.  The  Court,  at  the  same  time,  decided  in  like  manner  a  similar  questimi 
between  John  Syme,  and  Reynold  Pohl  in  the  right  of  Gavin  Kempt. 

Lord  Ordinary,  Braxfield. — For  Hamilton,  Rolland,  Blair,  Ross. — ^Alt.  Dbak  or 
Faculty,  M'Cormick. — ^Clerk,  Menzees. 

Fd,  Die.  V.  3,  p.  296.    Fac,  Col.  No.  40,  p.  65. 

*^*  This  cause  was  appealed. 

The  House  of  Lords,  15th  June  1789,  "  Ordered  and  adjudged,  that  the  appetl 
be  dismissed,  and  the  interlocutors  complained  of,  confirmed. 


No,  2.  [6276]  CoLQUHOUN  v,  Wardrop.    February  22,  1628. 

The  King  may  grant  gifts  of  curatory  to  idiots  when  the  nearest  agnates  do  not  purroe 
their  interest,  but  if  these  agnates  afterwards  serve  themselves  curators,  tk 
King's  gift  will  fall. 

Li  an  action  of  advocation  of  the  service  of  brieves  of  idiotry  betwixt  Colqukonn 
and  Wardrop,  wherein  the  Lords  having  heard  the  reasons  of  both  parties,  why  tiie 
service  should  proceed,  or  why  no  such  service  should  take  effect,  before  they  pw 
answer  to  the  advocation,  or  remit ;  and  the  question  being  betwixt  one,  who  ww 
nearest  agnate  to  the  idiot,  and  who  thereby,  conform  to  the  18th  act,  Parliament 
1585,  claimed  to  be  served  curator  to  the  idiot,  and  betwixt  another  who  had  obtained 
a  gift  of  tutory-dative  from  the  King,  to  be  tutor  and  curator  to  the  idiot,  by  rcssGn 
that  the  agnate  had  not  raised  the  brieves,  and  desired  that  service,  but  only  since 
the  obtaining  of  his  [6277]  gi^^  of  tutory-dative,  which  was  complete  and  expede, 
and  caution  found,  and  the  oath  de  fiddi  adminxstratione  given  by  him  before  tie 
raising  of  the  brieves  by  the  agnate,  and  who  had  not  sought  them  <2e&ito  temfon. 
but  had  ceased  five  years  after  his  majority,  before  he  had  raised  these  brieres; 
which  cessation  he  alleged  made  him  to  fall  from  that  office,  as  in  tutors  lawful  after 
the  expiring  of  year  and  day.  The  Lords  found  that  the  agnate  should  be  preiened 
in  the  tutory  to  the  tutor-dative,  notwithstanding  of  the  ^ft  expede  to  him,  «nd 
notwithstanding  of  the  agnate's  cessation,  and  therefore  ordamed  the  agnate's  bdeTtf 
to  proceed,  and  remitted  the  cause.     See  Tutor  and  Pupil. 

Act.  Hope  et  Nicolson. — Alt.  Stuart. — Clerk,  Gibson. 

Fd,  Die,  V.  1,  p.  420.     Dwrie,  p.  349. 


No.  9.    [6286]  Alexander  Moncrieff  of  Mornipea  v.  James  Maxwell  of  Ledriebank. 

February  23,  1710. 

The  nearest  kinsman  to  a  fatuous  person  on  the  father's  side,  has  right  to  be  hu  tutor 
of  law,  and  the  descendants  by  a  sister-german  are  preferable  to  the  descendADts 
by  a  sister  consanguinean.  See  FountainhalPs  report  of  this  case,  which  also 
mentions,  that  in  a  brief  of  idiotry,  bearing  the  party  to  have  been  idiot  from  a 
certain  period,  a  tack  granted  by  him,  within  that  space,  was  found  null. 

Leckiebank  having,  by  a  gift  of  tutory  from  the  Exchequer,  found  caution  wd 
acted  as  tutor-dative  to  Mr.  John  Bonnar  of  Greigstoun,  since  the  year  1702,  wbcn 
he  was  legally  cognosced  to  be  fatuous  and  non  compos  mentis  :  Mornipea  (who  waa 
minor  at  expeding  of  the  gift  in  favours  of  Leckiebank)  now  took  a  brieve  out  of  the 
chancery  for  servmg  himself  tutor  or  curator,  as  nearest  of  kin  to  Mr.  John,  confonn 
to  the  act  18th,  Pari.  10,  Ja.  6. 
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Alleged  for  Leckiebank ;  Imo,  He  being  already  constituted  tutor-dative,  there 
is  ho  place  for  a  tutor  of  law ;  in  respect  ttUorem  habenti  tutor  dari  rum  potest.  2do,  The 
act  of  Parliament  requires,  that  a  fatuous  person's  nearest  agnate,  according  to  the 
disposition  of  the  common  law  (i.e.  Qui  per  virilis  sexus  cognationem  junctus  est,  §  1, 
InsL  De  Legit.  Agnat.  Success.)  be  his  tutor  of  law  ;  whereas  Mornipea  is  not  agnate 
to  the  fatuous  person,  the  former's  grandmother  being  only  the  latter's  father's 
sister.  3tio,  Leckiebank,  being  the  fatuous  person's  sister's  son,  is  a  degree  nearer 
to  him  than  Mornipea,  who  is  but  the  father's  sister's  grandchild. 

Answered  for  Mornipea  ;  Imo,  The  meaning  of  the  brocard,  tutorem  habenti  tutor 
non  d<aur,  is,  that  it  is  not  consistent  with  the  office  of  a  tutor  to  have  another  joined 
to  him  as  tutor-dativus  ;  but  it  doth  not  hinder  a  tutor  testamentary,  or  a  tutor  of 
law,  to  be  preferred  to  a  tutor-dative  already  in  office,  who  is  properly  considered 
only  as  an  interim  curator  appointed  to  manage  till  the  tutor  of  law  should  serve. 
February  22,  1628,  Colquhoun  contra  Wardrop,  No.  2,  p.  6276 ;  January  21,  1663, 
Stuart  contra  Spreul,  No.  5,  p.  6279.  And  much  rather  ought  Leckiebank  to  cede 
to  Mornipea,  who  was  minor,  and  incapable  to  act,  when  the  other  obtained  his  gift 
of  tutory.  2do,  It  was  never  [6287]  intended,  by  the  act  of  Parliament,  that  the 
tutory  of  idiots  should  in  all  points  be  regulated  conform  to  the  civil  law  ;  but  only, 
that  the  nearest  agnates  and  kinsmen  to  fatuous  persons  on  the  father's  side,  in  the 
sense  of  our  law,  should  be  served  and  preferred  to  be  tutors  and  curators  to  them ; 
as,  by  the  civil  law,  the  nearest  agnates,  according  to  it,  are  appo^hted  curators  to 
such.  For  among  the  Romans  all  of  the  same  degree  were  admitted  tutors  of  law, 
and  the  novel  constitutions  do  not  exclude  cognates  and  kinsmen  by  the  mother's 
side ;  those  in  the  collateral  line  had  no  right  of  representation  beyond  the  third 
degree  of  brother's  sons,  and  the  duplicitas  vinculi,  the  difference  betwixt  the  full 
and  half  blood,  is  not  regarded  in  the  civil  law  farther  than  the  third  degree  ; 
whereas,  with  us,  the  eldest,  jure  primogeniiurcBy  excludes  others  of  the  same  degree  ; 
kinsmen  by  the  mother-side  are  not  regarded  ;  and  the  representation  of  agnates 
is  not  stinted  to  the  third  degree.  That,  by  agnates,  our  law  understands  only 
kinsmen  of  the  father-side,  is  yet  further  clear  from  the  stile  of  the  brieve  of  tutory, 
Quis  est  legitimus  agnatus,  i.e.  consanguineus  ex  parte  patris  ;  and  from  the  rule  of 
lineal  succession,  which  doth  not  distinguish  inter  agnates  et  cognates.  3tio,  Though 
Leckiebank  be  a  degree  nearer  than  Mornipea,  the  father  hath  the  advantage  of  the 
hll  blood,  his  grandmother  being  sister-german  to  the  fatuous  person's  father, 
whereas  Leckiebank's  mother  was  only  sister  consanguinean ;  and  as  Mornipea 
would  be  preferred  to  him  in  the  succession,  he  must  have  right  to  the  office  of  tutory, 
it  being  a  principle  in  law,  that  vbi  est  hcereditas,  ibi  etiam  est  tutdce  onus,  Nov.  118, 
c.  5,  the  tutory  must  follow  the  jus  successionis  in  heritage,  and  not  that  of  moveables. 
For,  as  it  will  not  be  found,  that,  in  any  act  of  Parliament,  the  interest  of  the  nearest 
of  kin  in  moveables  is  called  succession,  so  the  office  of  tutory  passeth  as  heritage 
jure  primogenitures,  to  the  eldest  in  the  direct  Une,  and  is  not  divided  in  capita. 

Rephed  for  Leckiebank ;  IrUerdum  alibi  est  hcereditas,  alibi  tutda,  1.  1,  §  1,  D. 
Be  Legit.  Tut,  And,  in  our  law,  the  right  of  succession  is  frequently  distinct  from 
the  office  of  tutory  ;  as  when  a  mid-brother  dies,  the  youngest  is  tutor  of  law  to  his 
children,  albeit  the  immediate  elder  were  to  succeed  ;  and,  by  the  act  51st  Pari.  7, 
Ja.  3,  the  nearest  agnate  of  twenty-five  years  of  age  should  be  tutor,  though  he  be 
not  to  succeed.  Again,  it  were  reasonable  that  the  office  of  tutory  should  rather 
go  according  to  the  rule  of  succession  in  moveables,  than  that  of  heritage  ;  in  respect 
that,  as  tutory  is  an  office,  so  the  succession  in  moveables  is  transmitted  by  way  of 
officje,  and  is  mostly  regulated,  according  to  the  civil  law,  bjr  the  degree  of  propin- 
quity, without  respect  to  the  jus  representationis.  And  the  civil  law  is  the  standard, 
conform  to  which  the  act  of  Parliament  prefers  tutors  and  curators  to  fatuous  persons  ; 
whereas,  in  the  matter  of  heritage,  we,  for  the  most  part,  observe  the  feudal  law. 

The  Lords  found,  Imo,  That  Mornipea  being  minor  the  time  that  Leckiebank 
got  his  gift  of  tutory-dative  to  the  idiot,  and  now  major,  or  of  lawful  age,  he  hath 
right  to  serve  himself  as  tutor  of  law.  2do,  Having  considered  the  act  18th, 
Parliament  1585,  anent  curators  to  idiots,  with  the  stile  of  brieves,  they  [6288]  repelled 
the  objection  made  against  the  mover  of  the  edict,  as  not  being  agnate  to  the  idiot. 
And,  3tio,  Preferred  Mornipea  as  being  of  full  blood,  and  nearest  in  succession  to  the 
said  idiot.  Fd.  Die.  v.  1,  p.  420.     Forbes,  p.  404. 
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No.  11.         [6293]  Blaib  contra  Blair.    July  25, 1747;  June  18,  1748. 
An  idiot  not  capable  of  marriage. 

In  the  process  at  the  instance  of  John  Blair,  second  son  to  the  deceased  David  Bl&ir 
of  Borgue,  before  the  Commissaries  of  Edinburgh,  for  declaring  the  [6294]  t^^^J 
of  the  alleged  marriage  of  Hugh,  his  eldest  brother,  on  this  ^ound,  "  That  the  Bald 
Hugh  is,  and  from  his  infancy  has  been,  so  far  in  the  state  of  idiotry,  as  to  be  incapsUe 
of  giving  consent  in  any  contract,  and  more  especially  incapable  of  the  matriiiioQiil 
vows  ;  "  the  Commissaries  "  Allowed  either  party  a  proof  before  answer." 

Of  which  the  defender  having  complained  by  bill  of  advocation,  the  chief  rtuoD 
insisted  on  was,  that  the  process  depended  on  an  allegation  of  idiotry,  to  which  the 
Commissaries  were  not  judges  competent,  it  being  only  cognoscible  before  the  Judge 
Ordinary  by  an  inquest  of  15  sworn  men. 

Answered  for  the  pursuer.  That  though  idiotry  in  general  falls  regularly  to  be 
cognosced  by  a  jury,  yet  where  it  is  alleged  as  a  medium  to  annul  marriage,  it  out 
be  incidenter  cognosced  by  the  Commissaries  ad  hunc  effectum ;  and  instances  said  to  be 
similar  were  condesc^ded  on.  If  a  nearest  of  kin  shall  object  to  a  testament,  wbeiOA 
an  extraneous  person  is  named  executor,  that  the  testament  is  forged,  the  Commiasanei 
may  incidenter  ad  hunc  effectum  cognosce  upon  the  forgery,  though  regularly  not  judges 
in  forgery ;  and  in  the  case  of  Pringle,  25Ui  Jan.  1744,  voce  Jurisdiction,  an  objection 
having  been  made  to  a  testament  on  which  confirmation  was  sought,  that  the  testament 
had  been  elicited  by  fraud  and  circumvention,  whereon  the  Conmuasaries  allowed  & 
proof ;  a  bill  of  advocation,  complaining  of  that  interlocutor,  was  refused,  the  Court 
being  unanimously  of  opinion,  that  the  Commissaries  were  competent  jud^ges  in  tkat 
incident  question  ad  effectum. 

Replied  for  the  defender.  That  in  this  case  the  idiotry  is  not  an  incident  occuriBl 
in  an  original  competent  process  brought  before  the  Commissaries,  but  is  the  verj 
foundation  of  the  original  action  ;  and  as  the  Commissaries  are  not  competent  judges  of 
idiotry,  the  instances  of  incident  questions  do  not  apply,  but  the  process  must  stop 
tiU  the  idiotry  be  cognosced  before  the  proper  Court. 

The  Lords  "  Remitted  to  the  Ordinary  to  refuse  the  bill  of  advocation.*' 

Upon  advising  the  proof,  the  Commissaries  found,  "  That  the  defender  had  been 
from  his  youth  a  natural  fool,  and  void  of  that  degree  of  reason  and  understanding  whki 
is  necessary  to  the  entering  into  the  marriage-contract ;  and  therefore  found  the 
pretended  marriage  between  nim  and  the  defender  Nicholas  Mitchel,  to  have  been  from 
the  beginning,  and  to  be  in  all  time  coming,  void  and  null." 

And  the  defenders  haviujg  again  brought  the  matter  before  the  Lords  by  hill  of 
advocation,  the  Lords  "  Remittea  to  the  Ordinary  to  refuse  the  bill " ;  and  this  tfiey  did, 
notwithstanding  that  Nicholas  Mitchel,  the  pretended  wife,  was  in  the  interim  dehveied 
of  a  child.    See  Jubisbiction. 

FoL  Die.  V.  3,  p.  297.    KUkerran  (Idiot),  Na  1,  p.  277. 


No.  6,        [6300]  Hamilton  v.  A  Dumb  Man  in  Glasgow.    July  9, 1663. 

Consent  of  a  dumb  man  not  inferred  from  his  subscribing  a  discharge  by  the  initial 
letters  of  his  name,  the  money  for  which  it  was  granted,  being  delivered,  not  ta 
himself,  but  to  his  sister,  in  his  presence. 

This  dumb  man  having  right  to  an  annualrent  of  £20  yearly  out  of  a  tenanflot  in 
Glasgow,  thereupon  Hamilton,  his  creditor,  having  arrested,  and  obtained  dfi<w«J 

for  payment  of  this  annualrent,  in  satisfaction  of  the  dumb  man's  debt,  it  was  alkged 
for  the  person  whose  bond  was  liable  for  the  annuahrents,  absolvitor  for  five  ye«» 
thereof,  Decause  he  had  paid  these  years  to  the  dumb  man's  sister  by  his  consent^ 
so  far  as  he  delivered  tlie  money  to  the  sister  in  presence  of  the  dumb  inaii,^d  ohIiiMd 
her  discharge  thereupon  in  his  name,  subscribed  also  by  him,  with  the  initial  letters  oi 
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hiA  name. — It  was  answered,  non  relevat,  because  the  discharge  bore  not  that  the  dnmb 
man  received  the  same,  but  his  sister ;  and  bears,  that  she  is  obliged  to  warrant  it  at  the 
dnmb  man's  hand ;  and  his  presence,  and  seeing  of  money  deUyered,  and  his  sub- 
seription,  cannot  import  his  consent,  because  he  being  dumb,  could  not  know  what  the 
extent  of  the  sum  was,  nor  for  what  years  it  was. 
1^  The  Lords  repelled  the  defence  in  respect  of  the  reply, 

Fol  Die.  V.  1,  p.  422.    Stair,  v.  1.  p.  197* 


No.  21.  [6322]  Wedderburn  v.  Nisbbt.    February  14, 1612. 

A  singular  successor  in  the  superiority  cannot  challenge  the  feu  propter  nan  soJutum 
cananem  of  any  years  in  his  author's  lifetime,  but  only  since  the  conquest  of  his 
own  right. 

A  feu  being  sought  to  be  reduced  by  the  Laird  of  Wedderburn  v.Nisbet  of  Swansfield, 
the  Lords  found  that  he  could  not  quarrel  the  feu  propter  non  solutum  canonem  of  any 
years  in  the  pursuer's  author's  time,  but  only  for  the  time  of  his  conquest  of  his  own 
light ;  that  payment  of  three  years  together  in  an  acquittance,  inferred  presumed 
fiberation  of  the  duties  of  all  preceding  years ;  that  payment  made  to  a  Baron's 
chamberlain  or  factor,  who  was  in  use  to  uplift  all  his  master's  rents  of  the  barony, 
and  his  acquittance  given  thereupon  was  sufficient  to  the  vassal,  and  that  factor's 
acquittance  of  three  terms  would  save  the  vassal  from  danger  of  the  clause  irritant ; 
that  the  superior's  precept  of  clare  constat  given  to  the  feuer  voluntarily,  relieved  him 
of  the  danger  of  preceding  years ;  and  that  the  heir  of  the  vassal  bemg  minor,  and 
seeking  entry  to  his  lands  by  his  superior,  if  at  his  lord's  command,  he  delivered  his 
predecessor's  charter  to  any  notary  or  writer  being  the  superior's  servant,  to  form  to 
nim  a  precept  of  clare  constat,  so  long  as  that  notary  kept  the  minor's  charter,  and 
^xpede  not  his  precept,  the  vassal  could  not  forfeit  his  feu  for  not  payment  of  the  duty 
of  these  years ;  because  the  retaining  from  him  of  his  charter,  put  him  in  probabili 
igncrantia  of  the  feu-duty  addebted  by  him,  and  of  the  clause  irritant ;  especially  if  he, 
recovering  his  charter,  made  real  offer  of  all  feu-duties  owing  before  the  day  of  com- 
pearance m  the  cause  of  reduction, 

Fol  Die,  V.  1,  p.  423.    Haddington,  MS.  No.  2405, 


No.  28.    [6323]  The  Earl  of  ARaYUB  v.  The  Lord  M'Donald.    December  16, 1676. 

A  disposition  of  the  superiority  to  the  vassal  himself,  found  to  imply  a  discharge  and 

assignation  of  the  bygone  feu-duties. 


The  Earl  of  Ar^le  having  acquired  the  superiority  of  some  lands  t 
which,  before  forfeiture,  belonged  to  his  father,  did  pursue  the  Lord  Wl 


from  the  King, 
['Donald  to  hear 
and  see  it  found,  that  he  had  lost  the  ri^ht  of  the  lands  for  not  payment  of  the  feu-duties, 
by  suffering  two  years  to  run  in  the  third.  It  was  alleged  for  the  Lord  M'Donald,  That 
Argyle's  ri^t  being  but  a  disposition  of  the  superiority,  could  not  give  him  right  to  any 
of  the  bygone  feu-duties  preoeding  the  disposition  ;  and  therefore,  unless  were  were 
three  years  resting  since  tne  right  and  infeftment,  he  cannot  crave  the  property  of  the 
lands  to  be  his,  but  so  it  is,  that  there  are  not  so  many  feu-duties  resting  since  his  right. 
2do,  After  the  forfeiture  of  the  Earl  of  Argyle,  the  defender  did  enter  vassal  to  the  £n£ 
or  his  superior,  and  any  right  belonging  to  this  Earl  of  Argyle,  never  being  intimated 
nntil  the  intenting  this  process,  he  may  lawfully  purge  by  making  payment  at  the  bar 
of  all  bygone  feu-duties.  It  was  replied  to  the  first.  That  a  disposition  or  charter  of 
superiorities,  carries  with  it  all  the  bygone  casualties  preceding  that  right,  unless  they 
Wflie  either  uplifted  or  confirmed  by  the  executors  of  the  defunct  superior.  It  was  replied 
to  the  secwia,  That  the  lands  in  question,  belonging  anciently  to  the  Earl  of  Argyle, 
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80  soon  fts  this  Earl  did  obtain  a  new  right  from  the  King,  all  the  vassals  ought  to  have 
known  thereof,  and  acknowledged  him  by  payment  of  their  former  feu-duties  con- 
tained in  their  reddendo.  The  I^jrds  did  find,  as  to  the  first.  That  a  right  of  supenimfy 
being  disponed,  carried  along  with  it  all  the  begone  casualties  and  fen-duties  contained 
in  the  reddendo  of  the  vassal's  charter  precedu^i;  the  disposition,  and  tiiat  there  was  no 
necessity  these  should  be  confirmed  and  dis^Yoned  by  executors,  not  being  of  the  natoie 
of  moveable  goods,  but  the  consequences  of  real  rights  ex  'pacto  feudaU.  As  to  the  second, 
they  found,  That  M'Donald  having  entered  vassal  to  the  King,  and  Argvle  having 
gotten  a  new  right,  but  never  intimated  the  same  by  requiring  the  feu-duties  or  pui- 
suing  the  same,  tibat  by  a  present  ofier  at  the  bar  to  make  payment  of  all  bygones,  die 
irritancy  of  the  charter,  or  act  of  Parliament,  might  be  lawfuUy  purged. 

Fol  Die.  V.  1,  p.  423.    Gosford,  MS.  No.  922,  p.  598. 


No.  2.  [6327]  Belshbs  corUra  Belshes.    February  22,  1677. 

Umquhile  James  Belshes  did  nominate  his  two  daughters,  Susanna  and  JesD 
Belshes,  his  executors,  and  thereafter  granted  a  bond  of  provision  in  their  favoois, 
payable  at  their  age  of  fourteen  years.  Jean  died  before  that  age  ;  and,  in  a  prooesi 
betwixt  Tofts  and  James  Belshes,  heir  to  the  said  umquhile  James,  [6328]  fo^  count 
and  reckoning,  for  what  was  due  by  the  said  James  to  his  sisters,  it  was  alleged  for 
James,  that  these  bonds  of  provision  being  moveable,  ought  first  to  affect  the  executry, 
and  he  ought  to  be  liberated  thereof  pro  tarUo,  seeing  his  sisters  were  executors  con- 
firmed by  Tofts.  It  was  answered.  That  these  bonds  of  provision  being  postenor 
to  the  testament  or  nomination,  and  both  being  no  more  than  a  competent  provision^ 
they  must  be  understood  as  over  and  above  the  benefit  of  the  executry  and  nomina- 
tion  ;  especially,  seeing  they  bear  not  in  satisfaction  of  their  interest  of  the  execatxy. 

Tlie  Lords  found,  that  the  bonds  of  provision,  albeit  posterior  to  the  nominatira, 
were  not  to  be  interpreted  over  and  above  the  executry,  but  did  affect  the  executry. 

It  was  further  alleged  for  James  Belshes,  the  heir,  that  Jean's  provision  was  not 
due,  because  she  attained  not  to  the  age  of  fourteen,  nam  dies  incertus  pro  oomiiiism 
habetur ;  and  the  ordinary  tenor  of  bonds  of  provision,  granted  to  more  children, 
at  such  an  age,  hath  this  clause  adjected,  "  That  the  portion  of  the  deceased  ahouki 
accresce  to  the  survivors,"  which  being  obvious  and  ordinary,  and  here  omitted, 
evidences  the  defunct's  mind  not  to  burden  his  heir  further,  than  as  his  daughter 
should  attain  her  marriageable  age,  otherwise  it  had  been  easy  to  express  the  tenns, 
by  the  years  of  God,  at  which  the  daughter  would  have  been  fourteen  years.  It  w» 
answered,  That  this  bond  of  provision  bears  "  payable  to  the  daughters,  their  heir^ 
executors,  and  assignees,  at  their  age  of  fourteen  "  ;  which  therefore  must  be  meant 
of  the  year  in  which  they  would  have  been  fourteen,  if  alive,  which  is  no  uncertam 
term. 

The  Lords  found  Jean's  provision  not  due,  because  she  attained  not  to  the  age 
of  fourteen,  which  was  the  term  of  payment. 

Fol.  Die.  V.  1,  p.  424.    Stair,  v.  2,  p.  519. 


No.  9.         [6340]  Samuel  Omey  v.  Janet  Maclarty.    November  19, 1788, 

A  provision  to  a  ^andchild  made  payable  on  the  grandchild's  marriage,  or  attaining 
a  certam  age,  lapses  by  his  dying  before  that  period  unmarried. 

James  Crawford,  by  a  trust-deed,  settled  on  Archibald  Omey,  his  grandson,  by 
a  son  deceased,  £600,  "  declaring.  That  the  interest  should  be  regularly  paid  to  bim 
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from  the  first  term  of  Whitsunday  or  Martinmas  after  the  tranter's  decease,  to  his 
(Archibald's)  majority  or  marriage,  which  ever  of  these  should  first  happen,  when  the 
principal  sums  were  to  be  paid  by  the  trustees,  and  not  sooner." 

[6341]  Archibald  Omey  having  died  before  his  majority  unmarried,  and  the  money 
being  claimed  by  Samuel  and  Mary  Omey,  his  brother  and  sister,  as  his  next-of-kin, 
Janet  Maclarty,  and  other  executors  of  Mr.  Crawford,  who  opposed  this  claim, 
contended,  that  the  provision  had  lapsed  by  the  death  of  the  grantee,  and 

Pleaded,  Though  in  proper  bonds  of  provision,  those  granted  by  a  father  to  his 
children,  provisions  made  payable  on  the  children's  attaining  a  certain  age,  being 
intended  for  answering  their  occasions  at  that  period,  become  ineffectual,  if  they 
shall  die  before  it ;  yet  the  constitution  of  a  legacy  is  understood  to  be  independent 
of  the  term  of  payment.  By  the  legatee's  survivorship,  the  legacy  vests,  and  the 
adjection  of  a  term  of  payment  serves  only  to  postpone  the  time  at  which  he  or  his 
heir  is  entitled  to  claim  j^ossession.  Such,  in  conformity  to  the  Roman  law,  was 
the  decision  of  the  Court,  m  the  case  of  Burnetts  contra  Forbes,  9th  December  1783, 
voce  Leqacy.  Now,  the  sum  in  question  is  to  be  considered  as  a  legacy,  and  not  as 
a  provision  to  a  child  ;  the  granter  not  being  the  father  but  the  grandfather.  Besides, 
the  interest  having  been  immediately  payable,  the  principal  sum  itself  must  of  con- 
sequence have  likewise  been  due. 

Answered,  As  the  above  admission  proceeds  on  the  supposition  of  bonds  of  pro- 
vision granted  by  a  father  being  the  just  consequence  of  a  natural  obligation,  so  the 
same  obligation  lying  on  grand^thers  in  their  order,  it  is  evident,  that  there  can  be 
no  distinction  between  that  case  and  the  present.  As  to  the  interests  being  due  in 
the  mean  time,  this  was  evidently  a  separate  provision,  and  distinguished  from  that 
which  was  contingent  on  the  event  specified. 

The  cause  was  taken  to  report,  a  number  of  other  questions  having  occurred  on 
the  construction  of  Mr.  Crawford's  settlements ;  when 

The  Court  seemed  to  admit  no  distinction  between  the  cases  of  a  father  and  of  a 
grandfather  settling  provisions  to  children  or  grandchildren.  Some  of  the  Judges 
too  doubted  the  propriety  of  distinguishing  between  legacies  and  provisions  to 
children,  holding  the  rule  of  the  Roman  law  as  equally  applicable  to  both,  that  dies 
incertus  pro  (xmditione  hdbetur. 

The  Lords  found,  "  That  as  Archibald  Omey  died  before  majority  or  marriage, 
the  sum  of  £600  provided  to  him  lapsed,  and  did  not  transmit  to  his  nearest  in  kin." 

Reporter,  Lord  Hailes. — For  Omey,  Wight. — Alt.  Macleod-Bannatyne. — Clerk, 

Menzies. 
8,  Fac.  Col.  No.  47,  p.  82. 


No.  14.    [6344]  The  Baibns  of  Wallace  of  Ellerslie  v.  Their  Eldest  Brother* 

November  11,  1624. 

A  father  made  a  bond  of  provision  in  favour  of  his  children,  obliging  himself  to  pay  to 
each  of  them  a  certain  sum,  with  this  clause,  that  if  any  of  them  should  die  with- 
out heirs  of  their  body,  their  share  should  accresce  to  the  survivers.  Two  of 
the  children  having  died  before  their  father,  it  was  found,  that  their  provisions 
did  not  accresce  to  the  survivers,  the  bond  having  remained  in  his  hands  during 
hisHfe. 

Umquhile  old  Wallace  of  Ellerslie  having  made  a  bond  in  favour  of  his  baimS; 
obliging  him  and  his  heirs  to  pay  to  each  of  them  a  certain  sum  of  money,  by  and 
attour  that  which  should  fall  to  them  by  his  decease,  as  their  bairn's  part  of  gear, 
and  by  and  attour  any  legacy  which  he  might  leave  to  them  in  his  latter- will ;  upon 
this  bond  the  said  bairns  pursue  their  eldest  brother,  as  heir  to  their  father,  to  make 
payment  to  them  of  the  said  sums.  In  the  which  process,  the  Lords  sustained  the 
action  at  the  pursuer's  instance,  albeit  it  was  alleged,  that  the  bond  was  made  25 
years  before  tne  defunct's  decease,  during  the  which  whole  time,  the  bond  never 
became  the  pursuer's  evident,  nor  at  no  time  during  the  lifetime  of  the  maker,  but 
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remained  still  ever  till  he  died  beeide  himself,  and  since  his  decease  was  only  reoovaed 
by  the  pursuers,  by  what  means  it  is  uncertain  :  which  allegeance  was  repelled,  wtm^ 
now  the  bond  was  in  the  hands  of  the  pursuers  the  time  of  their  pursuit,  as  their 
evident,  which  the  Lords  found  sufficient.  [6345]  ^^  ^^  process  also,  ^e  Loids 
sustained  the  pursuit  against  the  defender,  albeit  it  was  not  year  and  day  bjpul 
since  the  decease  of  his  father,  as  was  alleged  should  have  been  before  process  conU 
have  been  moved  affainst  him,  conform  to  the  76th  act  of  the  6th  rarliament  o{ 
James  IV .  in  respect  he  was  convened  as  heir  entered  to  his  father,  and  not  as  lawfnlj 
charged  ;  and  also  the  Lords  found  no  necessity  that  the  pursuer  should  produce  ud 
intruct  instantly  that  he  was  heir,  but  found  it  sufficient  to  prove  the  same  am 
processu. 

Act. . — Alt.  NicoLSON. — Clerk,  Hay, 

November  13,  1624. — ^In  the  action  mentioned  11th  November,  betwixt  Wallace 
of  Ellerslie  and  his  brothers,  the  Lords  found  the  exception  relevant,  wherebv  it 
was  alleged  that  the  father,  in  hia  own  time,  after  the  date  of  the  bond.  Had  provided 
the  bairns,  in  whose  favour  the  bond  was  conceived,  to  as  great  sums,  equivalent  to  tke 
sums  provided  to  them  by  the  bond  ;  which  allegeance  bearing  the  said  proviaoa, 
the  Lords  found  sufficient,  being  proved,  to  elide  the  action  upon  the  bond  libeOed; 
and  found  that  the  defender  had  no  necessity  to  say,  that  &e  said  last  provisioD 
made  by  the  father,  was  given  in  satisfaction  of  the  said  bond ;  seeing  that  behoTed 
to  be  understood,  that  the  father  would  rather  liberate  himself  of  his  preceding  hood, 
than  to  have  given  the  said  last  provision  to  his  bairns,  and  to  have  the  former  obligi- 
tion  still  to  stand  over  and  above  his  head,  for  quiaqve  magia  frcBsumitur  se  liberan 
quam  donate. 

In  this  same  process,  two  of  the  bairns,  in  whose  favour  the  provision  contaiiied 
in  the  bond  was  made,  being  deceased  before  the  father,  maker  of  the  bond,  wliick 
bond  bore,  '*  that  the  part  provided  to  any  of  the  said  bairns,  who  should  decease 
without  heirs  of  their  own  body,  should  accresce  to  the  rest  of  the  bairns  surviving ;  ** 
and  the  said  bairns  surviving  having  pursued  for  the  defunct's  bairns  part»  tie 
Lords  found  no  action  for  the  part  of  the  bairns  who  died  before  their  &mer,  not- 
withstanding of  the  foresaid  clause  of  the  obligation,  in  respect  the  bond  remaioed 
still  in  the  father's  hands  so  long  as  he  lived ;  so  that  the  same  could  not  be  qualified 
to  have  come  in  the  hands  of  the  bairns  who  were  deceased,  during  their  lifedme, 
and  so  became  never  their  evident ;  and  as  that  bond  would  never  have  produced  an 
action  to  the  bairns  against  their  father,  if  they  had  been  all  living  in  the  father*! 
lifetime,  so  now  two  of  them  being  dead  before  the  father,  and  the  provision  being 
appointed  to  them  for  their  help  and  sustentation,  themselves  being  dead,  none  of 
their  brethren  could  acclaim  that  part  provided  for  their  sustentation,  notwith- 
standing of  the  clause  foresaid  bearing,  "  that  the  part  of  the  deceasing  should  accieace 
to  the  survivers."  FoL  Die.  v.  1,  p.  425.    Durie,  pp.  145, 146. 


No.  16.     [6346]  Walteb  Dskholm  v,  Dekholm  of  Cranshaws,    January  1726. 

The  deceased  David  Denholm  of  Cranshaws,  by  a  deed  imder  his  hand,  bonod 
himself  to  pay  to  his  children  therein  mentioned,  the  sums  following,  viz.  To  David 
Denholm  2500  merks,  to  Walter  Denholm  2500  merks,  to  Margaret  Denholm  2500 
merks,  and  to  Jean  Denholm  2000  merks,  extending  in  all  to  9500  merks  ;  and  that 
at  the  terms  following,  viz.  one  half  at  the  first  term  of  Whitsunday  or  Uartinnai 
after  his  decease,  and  the  other  half  at  their  respective  majorities  and  ages  of  31 
years  :  But  with  this  proviso,  "  That  in  case  of  the  decease  of  any  of  the  children, 
before  they  attain  to  majority,  and  the  age  of  21  years,  without  being  manied  and 
having  children,  the  portion  of  the  child  deceasing  should  accresce  to  the  surviving 
children,  and  be  divided  equally  amongst  them,  the  eldest  son  drawing  a  share  with 
them."  Jean  Denholm,  the  youngest  child,  having  predeceased  her  father,  without 
attaining  to  the  age  of  21  years,  Walter  Denholm  brought  an  action  against  his  eUeat 
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MTOther  the  heii,  for  a  share  of  his  sister's  portion,  in  virtue  of  the  provision  in  the 
K>nd. 

It  was  pleaded  for  the  heir,  That  Jean  having  died  before  her  father,  as  in  the  case 
>i  all  legacies,  her  portion  was  never  due,  and  consequently  could  not  transmit  to 
leirs  and  substitutes.  Bonds  of  provision  to  children,  payable  at  a  certain  term 
kfter  the  father's  decease,  or  at  the  children's  attaining  a  certain  age,  have  always 
)eeii  looked  upon  as  conditional,  *'  providing  they  survive  the  period  condescended 
>ii. "  ;  BO  that  if  the  condition  do  not  exist  by  the  survivance,  the  provision  and 
HBtitution  is  entirely  void :  But  where  the  institution  takes  not  place,  neither  can 
bhe  substitution ;  because  a  substitution  has  no  subsistence  without  an  institution. 

On  the  other  hand,  it  was  contended.  That  Jean's  provision,  though  she  pre- 
leceased  her  father,  ought  to  accresce  to  the  surviving  children,  even  supposing 
[6347]  it  a  legacy,  much  more  when  it  is  a  bond  of  provision  and  a  conditional  debt. 
To  make  out  which,  the  defender  insisted,  that  though  in  the  common  case  of  legacies 
left  to  any  person  nomination,  if  the  legatee  die  before  the  testator,  he  cannot  transmit 
to  his  heirs  the  hope  of  legacy,  which  is  all  he  has  at  his  death  ;  yet,  that  the  person 
who  devises  the  legacy,  cannot  substitute  one  to  him,  so  as  though  the  institute  fail 
before  the  testator,  the  substitute  shall  take  the  legacy,  is,  he  believed,  founded  in 
no  law.     And  here  the  intention  of  the  father  is  most  enix ;  the  words  are  absolute, 
"  In  case  of  the  decease  of  any  of  the  children  before  their  majority :  "   And  no 
doubt,  this  case  or  condition  is  purified,  the  children  dying  before  their  father  as  well 
as  after  ;  and  the  other  children  come  in  by  force  of  the  clause,  whatever  time  that 
event  happen  before  majority.     Indeed,  in  this  case  it  is  not  properly  by  way  of 
substitution,  that  the  children  draw  their  share  of  the  defunct's  portion,  but  as  con- 
ditional institutes  ;  which  condition  is  now  purified.      They  have   no   claim  as 
successors  to  the  defunct ;  they  need  no  service  to  her ;  nor  when  they  get  her  share, 
will  they  be  hable  for  her  debts.    In  all  the  clause,  there  is  not  a  word  that  looks  hke 
a  substitution  or  succession ;  the  provision  is,  that  one  child  deceasing,  his  or  her 
share  shall  accresce  and  be  divided.    Had  the  father  designed  a  substitution,  he  would 
not  have  forgot  the  words,  descend,  succeeded  by,  and  such  Uke ;  which  are  rather 
more  common,  and  which  appear  to  have  been  shunned  of  design.    That  there  was 
here  no  substitution  intended,  will  further  appear  from  this  circumstance,  that  the 
share  of  the  person  dying  before  majority  was  to  go  to  the  rest,  which  could  only  be 
as  conditional  institutes ;  for  by  way  of  substitution  they  could  draw   nothing ; 
seeing  by  the  children's  dying  before  majority,  the  condition  could  never  be  purified 
with  respect  to  the  institute,  who  never  having  had  a  right,  none  can  be  derived  from 
him.    The  same  reasoning  will  apply  with  rather  more  force  in  obhsations  than  in 
legacies ;  and  these  provisions  were  truly  conditional  debts,  not  at  all  legacies. 

*'  The  Lords  found.  That  the  provision  of  the  predeceasing  child,  in  this  case, 
accresced  to  the  surviving  children." 

Fd.  Die.  V.  1,  p.  425.    Rem.  Dec.  v.  1,  No.  77,  p.  153. 


No.  17.  Leckib  v.  Renny.    December  7,  1748, 

n 

A  legacy  being  left  to  one  whom  the  testator  named  tutor  to  his  heir,  it  was  held  an 
implied  condition  he  should  accept  the  office. 

James  Renny,  portioner  of  St.  Ninians,  disponed  his  whole  estate  heritable  and 
moveable,  to  James  Renny  his  nephew  in  liferent,  and  David  the  son  of  James  in 
fee  ;  burdened  with  his  debts  and  donations,  particularly  one  of  1000  merks  Scots  to 
Andrew  Lecky,  writer,  payable  with  interest  from  a  year  and  day  after  his  death ; 
excluding  James  Renny  from  the  administration,  which  he  provided  should  be  in 
the  hands  and  power  of  certain  persons,  amongst  whom  were  the  said  Andrew  Leck^, 
David  Walker,  and  William  Danskin,  whom  he  [6348]  named  to  be  tutors  to  the  said 
David  Renny  during  his  minority  ;  declaring  any  three  of  them  to  be  a  quorimi. 

James  Renny  died  in  July  1728  ;  and  the  tutors,  except  Andrew  Lecky,  having 
accepted  of  the  office,  named  William  Danskin  their  factor,  without  taking  caution  ; 


788  IMPLIED   CONDITION  1IDB.CM9. 

and  it  was  agreed  the  pupil's  efiects  were  embezzled  ;  but  Andrew  Lecky  alleged  ke 
had  met  with  them  the  first  day,  inspected  the  writings,  and  appointed  a  time  for  & 
second  meeting ;  before  which  they  met  without  his  privity,  and  appointed  the 
factor  ;  and  that  he  often  in  a  year  thereafter  complained  of  this  conduct,  offering  to 
accept  if  he  were  removed,  and  a  proper  one  appointed,  and  security  token.  It 
appeared  also,  that,  12th  July  1729,  he  took  an  instrument  against  them,  complaimfif 
of  their  mal-administration,  for  which  he  could  not  accept  the  office  ;  but  declmd 
he  was  still  willing  to  accept,  if  the  factor's  accounts  should  be  cleared,  and  a  proper 
factor  appointed,  with  sufficient  security.  To  which  it  was  answered  by  David 
Walker,  that  he  recalled  the  factory,  in  so  far  as  it  was  granted  by  him,  and  bv  tk 
factor,  that  he  was  ready  to  account. 

Andrew  Lecky  obtained  decreet  before  the  Sheriff  for  his  legacy ;  which  wis 
suspended,  and  the  suspension  discussed  at  the  instance  of  Robert  Lecky  his  son,  to 
whom  the  claim  was  assigned. 

Pleaded  for  the  suspender,  By  the  Roman  law,  a  legacy  left  to  a  tutor,  cannot  be 
claimed,  if  he  excuse  himself  from  the  office,  1.  28,  §  1,  b.  32  &  33,  D.  De  excusatum^ 
ttUorum  ;  1.  5,  §  2,  D,  De  his  quibus  ut  indignis  ;  1.  25,  C.  De  legatis.  This  rule  b 
received  in  our  law ;  Dirleton,  word  Tutors ;  Stair,  bk.  1,  tit.  6,  §  6,  2nd  Febniaiy 
1675,  Scrymgeour  v.  Wedderbum,  No.  25,  p.  6357  ;  16th  June  1676,  Thomson  airf 
Haliburton  v.  Ogilvy  and  Watson,  No.  26,  p.  6362.  And  this  suspender's  claim  is 
most  favourable,  as  he  has  suffered  by  the  mismanagement  of  the  other  tutois; 
which  it  was  Andrew  Leckie's  duty  to  have  prevented. 

Pleaded  for  the  charger,  By  the  civil  law,  the  tutor  did  not  forfeit  bis  IcgBcr, 
unless  it  appeared  to  have  been  left  as  an  engagement  to  serve  the  office  ;  but  hov- 
ever  he  cannot  be  said  to  have  ungratefully  refused  to  accept,  which  is  the  groimd  of 
the  forfeiture,  where  he  had  so  good  reason  of  abstaining,  as  the  mismanagement  of 
the  other  tutors  ;  which  was  such  that  his  acceptance  could  have  been  of  no  service 
to  the  pupil,  as  he  would  have  been  over-ruled  in  everything,  and  would  only  haTe 
made  himself  liable  for  their  mal-administration. 

Replied,  A  good  excuse  for  not  accepting,  will  not  entitle  him  to  the  legacy: 
since  by  the  civil  law,  the  only  case  where  the  question  could  occur  was  where  there 
was  an  excuse,  for  otherwise  a  tutor  could  not  decline  ;  and  the  misbehaviour  d 
the  rest  was  an  additional  reason  why  Andrew  Lecky  ought  to  have  accepted  and 
removed  them. 

Duplied,  He  might  have  been  ruined  before  he  could  have  obtained  a  decreet  of 
removal. 

[6349]  "^^^  Lords  found,  that  in  this  case  the  charger's  cedent  had  no  right  to  tlie 
sum  given  him  by  the  disponer. 

Reporter,  Elchies. — Act.  Lockhart. — Alt.  Haldane. — Qerk,  Gibson. 

Fd.  Die,  V.  3,  p.  300.     D.  Falconer,  v.  2,  No.  19,  p.  21. 


No.  19.    [6350]  Doctor  Irvine  v.  John  Skeen  of  Halyards.    March  7,  1707. 

A  party  granted  an  assignation  omnium  bonorum  that  should  belong  to  her  at  tlie 
time  of  her  death,  reserving  her  liferent  and  power  to  alter  etiam  in  aiiwi^ 
mortis.  The  Lords  found  this  was  a  donatio  mortis  caitsa,  and  therefore  void  by 
the  cedent  surviving  the  assignee  ;  and  found,  that  the  subject  belonged  to  tlie 
cedent's  executors,  though  the  deed  was  never  revoked  by  her. 

Elizabeth  Ker,  the  pretended  second  wife  of  the  deceased  Doctor  Christopher 
Irvine,  Doctor  of  physic,  having  disponed  to  John  Irvine  her  son  procreated  betwixt 
the  Doctor  and  her,  all  goods  and  gear  belonging  to  her  the  time  of  her  decease, 
reserving  her  own  liferent,  with  a  faculty  to  dispone  otherways  ^iam  in  artkdo 
mortis^  and  dispensing  with  the  not  delivery  ;  this  general  disposition  he  transferred 
to  Doctor  Christopher  Irvine,  his  father's  eldest  son ;  who,  having  procured  a  gift 
of  John's  bastardy,  and  vltimus  hceres,  raised  a  process  of  declarator  of  bastardy 
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and  payment,  affainst  Elizabeth  Ker's  debtors.  Compearance  was  made  for  John 
Skeen  of  HalyaxoB,  her  executor  ^^  nearest  of  kin,  who  claimed  to  be  preferred  to 
the  said  debts,  in  respect  the  assignation  granted  by  Elizabeth  Eer  to  her  son  was 
donatio  mortis  causa,  and  void  by  her  surviving  the  donatar,  and  consequently  the 
goods  and  gear  disponed  belonged  to  her  executor. 

J 6361]  Alleged  for  Doctor  Irvine ;  that  Elizabeth  Eer's  assignation  to  her  son 
d  not  be  donatio  mortis  causa,  seeing  it  was  not  conceived  after  a  testamentary 
nature,  but  as  a  deed  i^nter  vivos  ;  and  donatio  mortis  causa  is  never  presumed,  unless 
it  clearly  appear  from  the  testamentary  conception  of  the  writ,  or  be  granted  in 
contemplation  of  immediate  death,  or  some  eminent  danger  feared  by  the  disponer. 

Answered  for  Halyards  ;  The  disposition  in  question  carries  the  plainest  characters 
of  donatio  mortis  causa,  as  described,  1.  1,  &  1.  27,  D,  Be  mortis  causa  donationibus  ; 
for  here  EUzabeth  Eer  preferred  herself  to  the  assignee,  and  him  to  her  representative. 
And  as  an  irrevocable  donatio  mortis  causa  is  reputed  donatio  inter  vivos,  so  e  contrario, 
a  revocable  donatio  omnium  bonorum  belonging  to  the  disponer  the  time  of  her  decease, 
must  be  looked  on  as  donatio  mortis  causa.  Again,  in  the  general  opinion  of  lawyers, 
when  a  donation  is  expressly  to  take  effect  at  the  disponer's  death,  in  dubio  mortis 
causa  prcBSumitur  ;  because,  nemo  prasumitur  velle  rem  suamjactare. 

The  Lords  found  the  assignation  granted  by  Elizabeth  Eer  to  John  Irvine  her 
son,  being  omnium  bonorum  which  should  belong  to  her  the  time  of  her  decease,  was 
donatio  mortis  causa,  and  so  void  by  the  cedent's  surviving  the  assignee.  And  the 
subject  was  found  to  belong  to  the  cedent's  executor,  though  the  faculty  to  alter  was 
never  exerced  by  the  defunct. 

Thereafter  it  was  alleged  for  Halyards ;  That  the  foresaid  assignation  granted  by 
EUzabeth  Eer  to  John  Irvine  her  son,  is  null  by  the  common  law,  Authent,  1.  6,  Cod. 
Be  incest,  nwpitis  ;  and  our  law,  July  20,  1622,  Weir  of  Blackwood  conira  Durham, 
voce  Pactum  Illicitum;  and  act  119,  Pari.  12,  James  VI.  as  being  granted  by  an 
adulteress  to  her  adulterous  child.  And  the  adultery  is  proved  by  the  declarator  of 
bastardy  in  process,  obtained  by  the  Doctor  before  the  Commissaries  of  Edinburgh, 
finding  the  marriage  betwixt  the  deceased  Doctor  Irvine  his  father  and  Elizabeth  Eer 
to  have  been  unlawful,  and  the  children  spurious  and  adulterous,  and  incapable  to 
succeed  to  their  parents. 

Answered  for  Doctor  Irvine  ;  Restrictions  in  the  common  law  of  the  natural 
faculty  of  alienating  and  disposing  of  property  take  little  place  with  us,  who  walk 
therein  by  our  own  statutes  and  customs.  Besides,  the  Authentic  1.  6,  speaks  of 
children  born  in  incest.  Nor  does  the  cited  decision  meet  the  case,  for  there  the 
Lords  refused  to  sustain  a  bond  granted  to  the  mother  of  an  adulterous  child,  because 
given  as  a  frcsmium  adulterii  et  turjntudinis,  which  cannot  be  pretended  here  where 
the  mother  received  no  premium  from  the  adulterer,  either  to  herself  or  her  son, 
but  disponed  after  the  adulterer's  death  her  own  effects,  in  which  there  could  be  no 
turpitudo,  either  ex  parte  dantis,  or  accipientis.  And  the  act  of  Parliament  119,  annuls 
only  dispositions  made  by  a  woman  who  (divorced  from  her  lawful  husband  for  her 
own  fault  of  adultery)  marries  the  adulterer,  or  keeps  company  with  him  at  bed  and 
board ;  which  cannot  be  said  of  Ehzabeth  Eer,  who  was  never  married.  Besides, 
the  said  [6362]  ^^^  prohibits  only  the  alienation  of  lands,  heritages,  tacks,  rooms,  or 
possessions,  which  can  never  be  extended  to  moveable  sums,  the  present  subject  of 
debate. 

The  Lords  repelled  this  nullity.    See  Pactum  Illicitum. 

Fd.  Die.  V.  1,  p.  425.     Forbes,  p.  139. 


No.  26.  [6367]  ScBiMZBOUK  v.  Wedderburn.    February  2,  1675. 

A  legacy  being  left  in  a  testament  to  a  nephew,  named  with  two  others  to  be  tutors  to 
the  testator's  children,  he  refusing  to  act  as  tutor,  was  found  to  have  no  right  to 
the  legacy. 

Umquhile  Major  Scrimzeour  in  his  testament  nominated  three  tutors  testamentar 
to  his  bairns,  whereof  Alexander  Wedderburn  of  Eingennie  was  one,  to  whom  he 
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left  5000  merks  of  legacy ;  and  having  been  killed  at  Dunbar  in  anno  1650,  in  amm 
1651  the  tutors  met  with  the  relict,  and  took  inventory  of  the  defunct's  writs,  and  die 
testament  is  the  first  writ  in  the  inventory.  In  anno  1652,  King^mie  canfinsed 
himself  executor  legatar  to  the  major,  and  confirmed  16,000  pounds ;  but  therac 
accepted  not  the  office  of  tutory ;  but  in  Dec.  1653  he  did  accept  the  office.  Tk 
legacy  is  left  in  these  terms.  That  if  the  defunct's  wife  did  bring  forth  a  son,  the  fegacr 
should  not  be  due.  There  was  no  son,  but  two  daughters. — The  one  being  dcsd, 
Margaret  Scrimzeour  the  only  child  pursues  the  said  Aleicander  Wedderbum,  who  is 
the  only  accepting  tutor,  both  for  his  intromission  and  his  omission.  Whereupo* 
compt  and  reckoning  having  been  appointed  several  years  ago,  and  it  having  hxB 
debated,  a  ^  tempore  the  tutor  should  be  liable,  whether  from  the  time  he  knew  of 
his  nomination,  or  from  his  acceptance. 

The  Lords,  by  interlocutor  the  19th  of  July  1670,  found  the  tutor  not  liabk  lor 
any  diligence  before  his  acceptance. 

It  was  now  farther  alleged.  That  if  the  tutor  had  not  at  all  accepted,  he  would 
have  been  free,  but  having  accepted,  he  is  liable,  as  if  he  had  accepted  ab  initio,  wkm 
he  first  knew,  and  is  presumed  to  accept  with  that  hazard;  for  tiUorem  habentinm 
datur ;  when  tutors  are  nominated,  there  is  no  place  for  tutors  of  law,  or  datiws, 
and  therefore  the  tutors  nominated  should  declare  themselves,  whether  they  accept 
or  not ;  for  if  this  shall  be  allowed,  that  tutors  nominated  forbear  to  accept,  and 
accept  thereafter,  and  be  liable  only  from  that  time,  it  will  destroy  pupils,  esperiifir 
the  bairns  of  merchants,  whose  estates  consisting  in  moveables  and  accompts,  wiD 
perish.     2do,  In  this  case  there  is  this  specialty,  that  there  is  a  considerable  Isp^tj 
left  to  the  tutor,  which  legacy  he  hath  accepted,  by  confirming  himself  executor  qw 
legatar  in  anno  1652,  after  which,  before  December  1653,  when  he  accepted,  mw4 
of  the  pupil's  means  perished ;  and  it  is  consequent  both  from  reason,  and  many 
cases  in  the  civil  law,  that  he  who  accepts  a  legacy  left  by  a  defunct  in  his  testameoi 
is  thereby  obliged  to  perform  any  thing  else  that  he  is  ordered  to  do  by  the  defrmct's 
will ;  which  being  most  favourable,  is  interpreted  as  every  thing  therein  were  as  titf 
cause  or  condition  of  the  rest,  and  that  the  legatar  [6358]  ^^  gratitude  cannot  diim 
the  legacy,  and  neglect  the  other  parts  of  the  defunct's  will ;  and  especially  he  ^ 
by  the  defunct's  will  is  nominated  tutor,  and  hath  a  legacy,  cannot  accept  the  legacy 
and  reject  the  tutory.     3tio,  This  tutor  having  confirmed  himself  executor-legatar, 
qua  executor  is  liable  for  diligence  for  what  is  in  the  inventory.    It  was  answerw  f« 
the  defender,  that  a  tutor  can  only  be  liable  ex  lege,  vel  ex  contractu^  vel  quasi  contn^ 
The  Romans  were  liable  to  accept  tutories,  ex  lege,  and  therefore  so  eoon  as  diey 
knew  of  their  nomination,  they  were  obliged  to  act,  unless  within  fifty  days  the? 
obtained  themselves  to  be  excused,  upon  the  excuses  allowed  in  the  law.    But  by 
our  law  no  person  is  obliged  to  be  tutor,  but  by  his  own  acceptance,  and  therefore 
cannot  be  liable  for  any  thing  lost  before  his  acceptance,  not  being  obliged  to  do 
diligence  till  he  accepted  :  And  as  to  the  alteration  arising  from  the  legacy,  it  is  oi 
no  moment ;   nor  is  the  Roman  law  a  rule  to  us  further  than  our  customs  have 
allowed  the  same ;  so  that  tutors  are  not  obliged  to  know  or  consider  the  RomsB 
law,  but  the  law  of  this  kingdom  ;  nor  is  the  will  of  defuncts  with  us  of  such  import- 
ance as  with  them,  whereby  the  whole  inheritance  was   disposeable ;  and  witii  m 
ordinarily  but  a  third  of  the  fere  moveables.     And  even  by  the  Roman  law,  a  legacy 
left  to  a  tutor,  behoved  to  be  for  the  executing  of  his  office,  if  it  bound  him  thereto, 
otherways  he  was  only  excluded  from  the  legacy,  as  taken  from  him  upon  ingrBtitade, 
ut  ab  indigno  ;  but  here  the  legacy  is  neither  expressly  nor  presumptively  for  execa- 
tion  of  the  office ;  for  there  are  three  tutors  nominated,  and  a  legacy  only  left  to 
one  ;  and  there  is  a  special  motive  presumeable,  viz.  That  the  tutor  was  the  defunct's 
nephew,  and  the  legacy  is  only  left  to  him,  if  the  defunct  had  not  a  son ;  neither  haA 
the  tutor  obtained  this  legacy,  but  the  Lords  have  refused  to  allow  it  him ;  and  tliis 
is  special  in  the  case,  that  there  being  three  tutors  nominated,  without  mention  of  a 
quorum,  or  conjunctly  and  severally,  it  is  a  question  whether  this  defender  coM 
have  been  tutor  alone,  without  the  rest ;  but  however,  time  was  always  to  be  allowd 
him  to  endeavour  the  concourse  of  the  rest,  and  he  was  not  in  the  condition  as  if  be 
had  been  sole  tutor ;  and  even  in  that  case  there  was  nothing  to  oblige  him  to  deciaff 
his  mind,  but  the  pupil's  mother  and  relations  might  and  ought  to  have  served  tutoff 
of  law,  and  cited  the  tutors  testamentar,  which  would  have  excluded  them  ii  they 
had  not  accepted.    As  to  the  thirds  Of  the  obligement  of  the  defender  as  executor 
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leffatar  for  diligence,  it  is  not  hujtis  loci^  tliis  process  being  only  a  tutor's  accompt. 
2ao,  Executors-creditors  having  always  been  understood  only  liable  for  their  intro- 
inission,  until  the  late  act  of  sederunt,  whereby  the  Lords  from  thenceforth  have 
found  them  liable  for  diligence,  as  other  executors ;  and  legatars  are  creditors  of  the 
executor,  thoueh  not  of  the  defunct. 

The  Lords  found  the  tutor  only  liable  from  his  accepting  and  acting  as  tutor,  in 
December  1653 ;  and  that  his  talang  up  inventory,  or  confirming  executor-legatar, 
did  not  import  accepting,  or  acting  as  tutor,  and  therefore  found  him  not  liable  for 
any  diligence  before  his  acceptance,  or  for  what  was  before  [6369]  that  time  lost ; 
especialiy  considering  that  there  were  three  tutors  nominated,  and  that  this  tutor 
was  excluded  from  this  legacy  by  the  Lords ;  but  as  to  that  point  how  far  an  executor- 
legatar  was  liable  for  dingence,  the  Lords  found  it  not  competent  in  this  process, 
but  reserved  the  same  in  any  process  upon  the  executry ;  but  the  tutor  was  excluded 
from  the  legacy,  for  not  accepting  when  he  first  knew  the  nomination  and  legacy. 
See  Tutor  and  Pupil.  Fol.  Die.  v.  1,  p.  426.    Stair,  v.  2,  p.  314. 


No.  36.    [6372]  Marion  Russel  v.  James  Russel  of  Astiesteel.    March  10,  1769. 

A  bond  of  provision  to  a  person,  and  his  heirs  and  assignees,  payable  at  the  granter's 
death,  falls  by  predecease  of  the  grantee. 

William  Russel,  late  of  Astiesteel,  granted  a  bond  of  provision  in  favour  of  David, 
his  second  son,  his  heirs,  executors,  and  assignees,  payable  at  the  first  term  after  the 
death  of  the  granter. 

David  Russel  having  predeceased  his  father,  an  action  was  brought  by  his  sister 
Marion,  for  payment  of  the  bond. 

Pleaded  for  the  pursuer ;  Though,  in  the  general  case,  legacies  and  donations 
mortis  causa  expire  morte  donatarii,  the  donor  being  presumed  to  prefer  his  own  heirs 
to  those  of  the  donee,  yet  the  presumption  may  be  taken  ofE  by  any  clear  indication 
of  a  different  intention ;  and  a  clearer  indication  can  scarce  be,  than  what  occurs 
here,  where  the  bond  is  expressly  taken  to  heirs  and  assignees.  Thus  it  was  found 
in  the  case  of  a  legacy,  July  16,"  1760,  Inglis  contra  Millar,  voce  Legacy.  And  the 
present  question  concerning  a  donation  mortis  causa,  must  be  determined  by  the 
same  rule.  Nor  can  it  be  objected,  that  the  bond  never  was  in  bonis  of  David,  and 
therefore  cannot  be  taken  up  by  his  representatives ;  for  the  pursuer  takes,  not  as 
representative  of  David,  but  as  conditional  institute,  designed  and  pointed  out  under 
the  denomination  of  his  heir  or  executor. 

Answered  for  the  defender ;  The  arj^ments  drawn  from  legacies  cannot  apply 
to  the  present  case,  to  a  bond  of  provision  by  a  father  to  his  child.  Bonds  of  pro- 
vision are  granted  in  implement  of  the  natural  obligation  ;  and,  as  soon  as  that 
ceaseth  by  the  death  of  the  child,  they  are  understood  to  fall ;  so  it  was  decided  in 
the  case,  Bell  coi/Ura  Davidson,  January  14,  1730,  No.  12,  p.  6342,  and  in  a  still  later 
case,  November  17,  1757,  Gordon  contra  Ross,  No.  13,  p.  6343,  even  with  regard  to  a 
bond  of  provision  granted  by  a  grandfather. 

This  general  rule  of  law  may  no  doubt  be  excluded,  if,  by  fixing  a  certain  term 
cf  payment,  or  by  any  other  means,  the  father's  intention  clearly  appear,  that  the 
bond  of  provision  shall  be  good,  notwithstanding  the  predecease  of  the  child.  But 
the  bare  adjection  of  heirs  and  assignees  will  not  have  the  effect.  That  clause  is, 
for  most  part,  inserted  in  bonds  of  provision,  that,  in  the  event  of  the  existence  of 
the  implied  condition,  the  bond  may  descend  to  heirs  or  assignees ;  but  it  would 
he  hard,  if,  after  the  death  of  the  father,  the  extraneous  heirs  of  the  children  were 
lAowed  to  claim  bonds,  which,  upon  their  predecease,  he  had  omitted  to  cancel. 
Legacies  have  no  certain  destination,  and,  when  bequeathed  to  heirs  and  assignees, 
may  be  sustained  even  in  their  favour ;  but  the  stronger  presumption,  which  obtains 
|a  the  case  of  bonds  of  provision,  is  not  removed  without  some  clear  and  explicit 
iiuiication  of  the  donor's  will. 

"  The  Lords  sustained  the  defence,  and  assoilzied." 

Act.  Macqueen. — ^Alt.  LocKHART. — Reporter,  Pitfour. 
G^f.  ^oc.  CoZ.  No.  97,  p.  177. 
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No.  38.  [6374]  Prinole  v.  Prinqle.    February  1,  1671. 

A  person  disponed  his  whole  lands  to  his  eldest  daughter,  with  provinons  to  ha 
younger  daughters.  The  disposition  having  been  reduced,  as  granted  on  doA- 
bed  ;  the  provisions  to  the  younger  children  were  also  reduced. 

Pringle  of  Soutray  having  only  three  daughters,  does  in  his  testament,  done  vfoi 
deathbed,  dispone  his  whole  lands  to  his  eldest  daughter,  and  constitute  [6375]  ^ 
universal  legatar,  with  this  provision,  that  she  pay  10,000  merks  to  the  other  tvo 
daughters.  The  disposition  as  to  the  lands  being  reduced,  as  being  in  testament  sA 
on  deathbed ;  the  universal  legacy  was  sustained,  to  give  the  eldest  daughter  tk 
right  of  the  dead's  part ;  whereupon  it  was  alleged  for  the  other  two  daughters,  dist 
if  the  eldest  insisted  for  the  universal  legacy,  she  behoved  to  have  it  with  the  bnidefl 
of  the  ten  thousand  merks,  which  was  a  burden  both  upon  the  land  and  moveabki) 
and  doth  no  more  relate  to  the  one  thaji  the  other  ;  so  that  albeit  the  right  of  tiieksd 
be  evicted,  the  moveables  remain  burdened ;  as  if  a  father  should  dispone  certun 
lands  to  a  son,  with  the  burden  of  portions  to  the  other  children,  albeit  a  part  of  die 
lands  were  evicted,  the  portions  would  be  wholly  due  without  abatement.  It  was 
answered  for  the  eldest  daughter,  that  in  latter  wills,  the  mind  of  the  defunct  is  chidj 
regarded,  not  only  as  to  what  is  expressed,  but  to  what  is  implied  or  presumed ;  tiii 
here  it  is  evident,  that  the  mind  of  the  defunct  was,  that  his  two  younger  daoghtss 
should  only  have  ten  thousand  merks  in  satisfaction  of  all  rights  of  lands  or  moTe 
ables :  Now,  seeing  they  have  gotten  two  third  parts  of  the  land,  which  is  muck 
better  than  ten  thousand  merks,  it  cannot  be  thought  to  be  his  meaning  to  give  thea 
any  share  of  his  moveables  also,  but  that  the  half  thereof,  which  was  at  his  dispostl, 
should  belong  to  the  eldest  daughter  without  burden. 

Which  the  Lords  found  revelant,  and  declared  the  same  to  belong  to  the  eldest 
daughter,  without  burden  of  the  provisions. 

Fol  Die.  V.  1,  p.  426.    Stair,  v.  1,  p.  713. 


No.  40.    [6377]  Countess    of  Strathmore    and  Lady  Eatherike   Cochbah  r. 
Marquis  of  CLroESDALE  and  Earl  of  Dundonald.    February  20,  1729. 

A  final  settlement  of  entail,  by  which  bonds  of  provision  were  granted,  found  to  pre- 
clude the  grantees  from  taking  up  as  heirs,  in  prejudice  of  the  entail,  subjects 
accidentally  omitted  in  the  settlement,  unless  they  would  renounce  their  pro- 
visions. 

John  Earl  of  Dundonald,  by  a  bond  of  entail-,  made  a  total  settlement  of  his  estate 
to  the  heirs  of  tailzie  therein  expressed.  Two  days  before  subscribing  this  taiisei 
he  executed  bonds  of  provision  in  favour  of  his  daughters,  and  at  the  same  time, 
made  a  will  in  relation  to  his  moveables ;  which  deeds,  jointly  taken,  and  in  effect 
executed  at  the  same  time,  and  kept  by  him  imdelivered,  made  a  total  settlement  of 
his  estate,  and  shewed  his  firm  intention  that  the  lands  should  descend  to  his  h&n 
of  entail,  and  that  the  ladies,  his  daughters,  should  have  nothing  but  their  piovisioBS. 
After  the  said  Earl  of  Dundonald's  death,  it  being  discovered,  That  some  of  the  Un^ 
contained  in  the  tailzie  had  never  been  habily  vested  in  the  tailzier,  but  were  M 
in  hcereditate  jacente  of  a  remote  predecessor,  the  Lady  Strathmore,  and  Lft^f 
Katharine  Cochran,  his  two  daughters,  insisted  in  a  declarator.  That,  as  heirs  of  liM 
to  the  said  remote  predecessor,  they  were  entitled  to  serve  themselves  in  these  U&^ 
that  remained  yet  in  his  hcBreditas  jacens.  This  was  opposed  by  the  heir  of  tailxie, 
for  whom  it  was  pleaded,  That  they  could  not  approbate  and  reprobate  their  fatte*« 
will ;  if  they  accepted  their  bonds  of  provision  they  could  not  quarrel  the  taijfle ; 
and  if  they  quarrelled  the  tailzie,  that  they  must  renounce  their  proviaooi- 
Answered,  The  bonds  are  conceived  simply,  and  absolutely  without  any  condition; 
and  the  accepting  thereof  cannot  cut  them  out  of  any  other  right,  competent  to  them ; 
that  one  cannot  approbate  and  reprobate  the  same  individual  deed,  which  wonU  be 
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an  inconsistency ;  but  there  is  no  inconsistency  in  one  approbating  a  deed  which 
the  gianter  had  power  to  make,  and  at  the  same  time  reprobating  another  deed  whick 
iihe  granter  had  no  power  to  make.  Replied,  since  the  Earl  of  Dundonald  granted 
Aiese  provisions  to  his  daughters  upon  this  very  cause  and  consideration,  That  they 
vrere  to  have  nothing  else  out  of  his  estate  ;  and  since  he  burden-[6378]"®<i  ^s  heirs 
of  tailzie  with  the  payment  thereof,  upon  this  very  cause  and  consideration,  that 
they  were  to  have  the  fimd  out  of  which  these  bonds  were  to  be  made  effectual, 
it  follows,  That  if  the  Ladies  chuse  to  quarrel  their  father's  settlement  and  obtain 
another  provision  out  of  his  estate,  the  provisions  must  fall  to  the  ground  as  siiie 
cattsa.  Found,  that  the  bonds  of  provision  and  bond  of  tailzie  are  to  be  judged  as 
of  the  same  date,  and  as  one  total  settlement,  made  by  John  Earl  of  Dundonald  of 
his  whole  estate ;  and  that  the  pursuers  cannot  have  access  to  such  of  the  lands 
contained  in  the  said  tailzie,  as  were  in  hcereditate  jacerUe  of  their  grandfather,  and 
provided  to  descend  to  the  heirs  of  line,  without  quarrelling  or  impugning  of  the 
settlement  made  by  their  said  father ;  and  that  therefore  they  are  not  entitled  to- 
claini  both  their  bonds  of  provision,  and  Ukewise  their  succession  to  the  said  lands, 
which  were  in  hcsreditate  jacerUe,  but  that  they  are  entitled  to  claim  either  the  one  or 
the  other  at  their  option.  Fol.  Die.  v.  1,  p.  427. 


No.  48.    [6397]  John  Watson  in  Barmuir  v.  James  Fede  in  Fultoun.    February  5, 

1724. 

A  supersedere  was  granted  to  a  debtor  by  his  creditor,  upon  the  belief  that  the  other 
creditors  would  concur.  It  was  found  to  be  not  binding ;  the  whole  creditors 
not  having  concurred  ;  but  it  was  declared,  that  the  granter  of  it  could  not  be 
the  first  user  of  diligence  against  the  debtor. 

Fede  having  suspended  a  charge  at  Watson's  instance,  upon  this  ground,  that 
the  charger  had  signed  a  supersedere  to  him,  of  which  the  term  was  not  elapsed ;  it 
was  answered  for  Watson,  That  he  had  subscribed  the  supersedere,  upon  the  faith 
that  all  the  suspender's  creditors  were  to  do  the  same,  which  appeared,  from  the 
narrative  of  the  writ,  to  have  been  the  design  ;  and  since  not  above  a  fourth  part  of 
the  creditors  had  signed,  the  charger  could  not  be  bound  ;  for  it  was  not  to  be  thought 
that  he  could  have  tied  up  himself  from  doing  diligence,  and  left  the  other  creditors 
at  freedom. 

The  Lords  found,  that  the  supersedere  was  intended  to  be  signed  by  the  whole 
persons  narrated  in  the  beginning  thereof,  and  found  it  not  binding  on  those  who  had 
signed,  in  respect  a  small  number  only,  and  not  the  whole,  had  signed. 

Upon  a  reclaiming  bill  for  the  suspender,  representing,  that  though  the  greatest 
number  of  his  creditors  had  not  signed,  yet  none  of  these  had  done  any  manner  of 
diUgence  since  the  date  of  the  supersedere, 

The  Lords  adhered  to  their  former  interlocutor,  with  this  quality,  that  the  charger 
could  not  be  the  first  user  of  personal  diUgence  against  the  suspender. 

Lord  Reporter,  Forglen. — For  the  Charger,  Arch.  Stewart,  jun. — Alt.  Ja. 
BoswELL. — Clerk,  Mackenzie. 

Fd.  Die.  V.  3,  p.  300.    Edgar,  p.  2L 


No.  60.    [6398]  Magistrates  of  Montrose  v.  Robertson.    November  21,  1738. 

In  a  provision  to  children,  whereby  the  deceasing's  part  was  declared  to  fall  to  the 
surviving  children,  it  was  found  that  the  part  of  one  descended  to  his  children  ;  it 
being  the  implied  or  presumed  will  of  the  father,  that  the  substitution  to  the  survivors 
should  take  place  only  si  institiUi  sine  liberis  decesserifU. 

fd.  Die.  V.  1,  p.  430.    Kilkerran  (Provision  to  Heirs  and  Children),  No.  3,  p.  455. 
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No.  51.        [6400]  Bbthia  Yule  v.  Joseph  Yulb.    December  20,  1758. 

Conditio,  si  sine  liberis  decesserit,  does  not  take  place,  where  the  father  has  knovicf 
his  children  without  making  any  alteration. 

Joseph  Yule,  when  unn^rried,  and  near  eighty  years  of  age,  lent  out  two  sums  of 
1000  merks  each,  upon  two  bonds.  Both  bonds  bore  the  money  to  be  bonomi 
from  him,  and  they  were  taken  payable  to  him  ;  and  failing  him  by  decease,  to  In 
brother  Joseph.    These  sums  were  equal  to  about  one-fourth  of  his  fortune. 

Afterwards  he  married,  and  had  children  ;  he  lived  three  years  after  the  dstrof 
the  bonds,  and  two  years  after  the  birth  of  his  first  child ;  but  never  made  any  atten- 
tion in  the  tenor  of  the  bonds. 

Joseph  had  been  in  use  to  impress  money  into  John's  hands,  to  lend  out  forbim; 
and  John,  before  his  death,  had  been  heard  to  say,  that  he  had  taken  care  of  h& 
brother.  But  whether  such  sums  or  conversations  had  any  reference  to  the  bonds  ii 
question,  did  not  clearly  appear. 

Upon  John's  death,  his  daughter  Bethia  claimed  these  bonds,  on  this  gronfid, 
that  the  substitution  to  Joseph  must  be  understood  to  have  been  under  an  implied 
condition,  si  sine  liberis  decesserit,  and  fell  to  the  ground  as  soon  as  that  condStiw 
failed  by  the  existence  of  children  ;  and  supported  her  plea  on  the  authority  of  ti» 
civil  law,  contained  in  the  response  of  Fapinian,  in  1.  102,  D,  De  conditun^lm  rf 
demonstrationibus  ;  itnd  1.  30,  Cod.  De  fdeicommiss,  extending  the  limits  of  titit 
response  ;  and  1.  40,  par.  3,  B,  De  jxust. 

Answered  for  Joseph  Yule,  The  response  of  Fapinian,  which  introduced  the  impW 
condition,  si  sine  liberis  decesserit,  does  not  apply  to  the  case  in  hand. 

[6401]  ^oi^>  In^o,  It  supposes  the  case  of  an  imiversal  fideicommiss,  to  restore  the 
whole  succession  settled  by  the  grantor  to  a  collateral  relation,  in  case  of  the  deoeax 
of  the  heir,  or  other  person  honoralus.  There  the  condition,  si  sine  liberis  deceuat, 
has  been  implied,  because  it  was  thought  the  testator  would  not  have  tied  him  to 
give  up  the  whole  succession,  if  he  had  foreseen  the  event  of  his  having  issue  of  ki» 
own  body.  Whatever  reason  there  may  be  for  this  presumption  in  an  univeisil 
succession,  it  would  be  taking  too  much  liberty  with  the  express  wills  of  defuncts,  to 
imply  such  condition  in  every  special  legacy,  and  thereby  to  interpolate  subetitattf 
whom  the  testator  has  not  called. 

2do,  It  is  agreed  upon,  in  the  construction  of  this  law,  that  the  implication  (Holy 
takes  place  when  the  event  was  unforeseen  by  the  testator.  For  instance,  if  there 
were  children  existing  at  the  time,  they  will  not  be  understood  to  be  in  wM^m 
positi,  if  they  were  not  named  ;  for  the  law  will  not  interpolate,  in  a  settlementt 
heirs  whom  the  testator  had  in  his  eye,  and  did  not  think  fit  to  give  a  pUce  to  in  it ; 
Yot.  Tit.  D.  Ad  senatusconsuU.  Trebdlian.  §  18.  And,  for  the  same  reason,  where  the 
the  children  are  afterwards  bom  during  the  testator's  life,  and  he  makes  no  alteratiofi 
of  the  substitution  in  their  favour,  the  presumption  is,  that  he  meant  the  destination 
to  subsist  in  the  terms  it  was  expressed  ;  Bankton,  t;.  1,  p.  227. 

The  Lords  foimd,  that  Joseph  had  a  right  to  the  bonds. 

Act.  J.  Dalbymple,  Lockhart. — Alt.  Moktqomeby,  Miller,  Ferguson. 
J.D.  Jo?.  Die.  V.  3,  p.  300.    jPoc.  Coi.  No.  150,  p.  267. 


No.  52.      Next  in  Kin  of  Isobel  Watt  v.  Isobel  Jervee.    July  30,  1760. 

A  settlement  by  a  man,  of  his  whole  efEecte,  on  his  wife,  is  not  voided  by  the  unexpected 
birth  of  a  child,  who  lives  but  a  few  months. 

In  the  contract  of  marriage  betwixt  William  Watt  and  Isobel  Jervie,  she  wMp** 
vided  to  an  annuity  of  200  merks,  and  the  children  to  6000  merks.  William  Witt, 
some  years  after  lus  marriage,  having  no  children,  made  a  settlement  of  the  vJuv 
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efiectSy  heritable  and  moveable,  which  should  belong  to  him  the  time  of  his  death, 
upon  his  wife  Isobel,  but  reserving  a  power  to  alter.    At  the  death  of  WiUiam  Watt, 
which  happened  about  seven  months  after,  his  wife  was  near  her  time.    She  pro- 
duced a  female  child,  who  Uved  but  a  very  few  months.    The  next  in  kin  of  the  infant, 
believing  that  the  settlement  in  favour  of  the  relict  was  ipso  facto  voided  by  the 
existence  of  the  child,  brought  a  process  against  Isobel  Jervie  to  account  to  them  for 
her  husband's  moveables.    Isobel  Jervie  was  assoilzied  upon  the  following  ground. 
The  settlement  in  her  favour  is  effectual  at  common  law.    It  was  even  effectual  at 
common  law  against  the  posthumous  child ;  and  that  child  had  no  relief  against  it 
but  in  a  court  of  equity.    But  a  court  of  equity  never  declares  void  what  is  good  by 
the  common  law.    It  only  gives  relief  against  such  a  deed  as  far  as  necessary  to  fulfil 
the  rules  of  justice.     Applying  this  principle  to  the  present  case,  it  is  in  the  first 
[6402]  plAce  uncertain,  whether  the  granter  might  not  intend  that  the  settlement 
should  be  effectual,  even  upon  the  supposition  of  a  posthumous  child.    He  must 
have  known  his  wife's  pregnancy,  as  in  fact  she  was  deUvered  no  later  than  five  weeks 
after  his  death.     He  had  an  opportunity  to  make  an  alteration ;  and  since  he  did 
not  alter,  it  has  a  strong  appearance  that  he  did  not  intend  to  alter.    2do,  It  is  not 
likely,  at  any  rate,  that  he  intended  an  alteration  in  the  case  which  happened  of 
the  child's  living  but  a  few  months  ;  for,  in  that  case,  the  child  was  not  in  any  degree 
hurt  by  the  settlement.    3tio,  Supposing  an  intention  to  alter  in  that  case,  yet  this 
supposed  intention  could  not  have  the  effect  to  void  the  settlement  ipso  jure.    It 
could  only  have  the  effect  to  privilege  the  child  in  equity,  to  bring  a  reduction  of  the 
settlement ;  and  as  this  was  never  attempted,  the  settlement  must  stand  good.    See 
January  7,  1762,  Jervey  contra  Watts,  voce  Leoitim. 

Fol.  Die,  V.  3,  p.  301.    Sel.  Dec.  No.  167,  p.  228. 


No.  54.        [6403]  William  and  Peter  Rougheads  v.  Marion  Rannie,  and  Others. 

February  U,  1794. 

A  father  having  granted  a  provision  to  his  son,  and  declared,  that  in  case  of  his  dying 
in  minority,  and  without  lawful  children,  he  should  be  succeeded  by  his  sisters, 
*'  or  such  of  them  as  should  then  be  in  life  "  ;  and  the  son  having  died  in  minority, 
and  unmarried,  his  nephew,  by  a  sister  who  predeceased,  was  found  entitled  to 
his  mother's  share. 

William  Craig,  by  a  holograph  settlement,  containing  several  ambiguous  and 
contradictory  clauses,  and  proceeding  upon  the  narrative  of  love  and  affection  to  his 
wife  and  children,  conveyed  to  them  nominalim,  and  in  the  [6404]  different  propor- 
tions therein  mentioned,  his  whole  heritable  and  moveable  property. 

The  deed  declared,  that  Marion  Rannie,  his  wife,  should  have  the  hferent  of  part 
of  the  subjects  ;  that  the  provision  of  Archibald  his  son  should  descend  to  his  heirs, 
executors  and  assignees  ;  and  besides  the  provisions  which  the  daughters  (who  were 
five  in  number)  were  to  enjoy  immediately  upon  their  father's  death,  it  contained, 
in  a  subsequent  clause,  the  following  substitution  in  their  favour  :  "  To  my  said  five 
daughters,  or  such  of  them  as  shall  be  in  life,  my  whole  heritage  and  moveables,  at 
the  decease  of  my  said  wife  and  son,  and  longest  liver  of  them  two,  if  my  said  son 
die  in  minority,  and  without  lawful  children." 

The  children,  at  the  date  of  the  settlement,  were  all  minors,  and  unmarried. 

Archibald  died  in  minority,  and  without  issue. 

Jean,  one  of  the  daughters,  who  was  married  after  her  father's  death,  died  before 
her  brother. 

William  Roughead,  her  son,  and  his  father,  as  his  administrator  in  law,  brought  an 
action  against  the  grandmother  and  surviving  aunts,  claiming,  inter  alia,  the  share 
of  Archibald's  succession,  which  his  mother  would  have  been  entitled  to  had  she 
survived  him ;  and 

Pleaded  ;  If  it  had  not  been  for  the  clause  of  substitution  in  favour  of  the  daughters, 
the  pursuer  would  have  been  entitled,  jure  representationis,  to  a  share  of  his  uncle's 
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heritable  succession  ;  and  there  is  no  reason  to  presume  that  its  object  was  to  exctade 
their  children. 

Besides,  it  is  a  general  maxim  of  law,  that  when  a  father  grants  provisions  to  lis 
children,  without  mentioning  their  heirs,  and  appoints  substitutes  to  them,  tiie  sub- 
stitution takes  place  only  si  instUuti  sine  liberis  decesserint.  The  object  of  such  pro- 
visions, is  to  enable  the  children  to  settle  in  the  world  ;  and  as  it  would  be  contiaij 
to  the  natural  feelings  of  a  father,  the  law,  unless  it  is  expressly  declared,  will  not 
presume  an  intention  on  his  part  to  exclude  their  descendants,  Erskine,  b.  3,  Ht.  9, 
§  46  ;  Kilk.  Clerk  Home,  21st  November  1738,  Magistrates  of  Montrose  t?.  RobeitMa, 
No.  50,  p.  6398 ;  20th  December  1758,  Yule  v.  Yule,  No.  51,  p.  6400 ;  26th  Jii« 
1789,  Wood  V,  Aitchison,  voce  Provision  to  Heirs  and  Children. 

Answered  ;  It  seems  to  have  been  the  intention  of  the  testator,  that  his  son  should, 
at  his  majority  or  marriage,  have  the  free  disposal  of  his  property  ;  but  that,  if  le 
died  before  either  of  these  events  took  place,  such  of  his  daughters  as  were  then  in 
life,  to  the  exclusion  of  the  descendents  of  those  who  had  predeceased,  should  succeed 
to  him. 

At  any  rate,  as  the  deed  limits  the  substitution  to  such  of  the  daughters  as  should 
be  alive  at  their  brother's  death,  effect  must  be  given  to  it,  even  though  there  were 
reason  to  believe  that  this  was  not  the  intention  of  the  testator ;  [6405]  Judgment 
of  the  House  of  Peers,  26th  March  1770,  Baillie  v.  Tenant,  voce  Succession;  Jalr 
1778,  Hay  v.  Hay.* 

The  Lord  Ordinary  sustained  the  defences ;  but  the  Court,  after  advising  a 
reclaiming  petition  and  answers,  upon  the  general  ground  above  stated,  almost 
unanimously  gave  judgment  in  favour  of  the  pursuers. 

Lord  Ordinary,  Henderland. — Act.  Charles  Brown. — Alt.  Wolfe  Murray.— 

Clerk,  Sinclair. 

D.  D.  FoL  Die,  v.  3,  p.  301.    Fac.  Col.  No,  104,  p.  232. 


No.  10.        [6414]  Earl  of  Cassillis  v.  Lord  Barqeny.    February,  1682. 

Found,  that  a  precept  of  dare  constaty  given  without  any  reservation  by  a  supenor 
to  .his  vassal,  whereupon  he  was  infeft,  purged  not  only  bygone  feu-duties  and  tlw 
entry,  but  also  ward-duties  intromitted  with  by  the  vassal  before  the  entry,  unlea 
the  superior  had  gifted  the  same  to  some  other  before  the  precept, 

Fd,  Die,  V.  1,  p.  431.     Harcarse  (Ward  and  Marriage),  No.  1005,  p.  ^. 

*^*  Fountainhall  reports  the  same  case. 

"'  The  Lords  found  a  precept  of  dare  constat  inferred,  and  implied  in  law  a  dischsige 
of  all  feu-duties,  recognitions,  wards,  nonentries,  and  other  casualties  precediBg  tie 
date  thereof."     This  was  not  so  understood  formerly,  though  it  seems  equitable. 

Fountainhall,  v.  1,  p.  172. 

*^*  This  case  is  abo  reported  by  Sir  P.  Home. 

The  Earl  of  Cassillis  having  pursued  the  Lord  Bargeny  for  several  bygone  nosentiy 
duties,  feu-duties,  and  ward  duties,  of  certain  lands  holding  of  him,  [6415]  ®^*^  ^ 
the  defender's  father's  decease  ;  alleged  for  the  defender.  That  he  could  not  be  liaUe 
for  any  such  duties  preceding  the  year  1668,  because  the  pursuer  had  granted  him  i 
precept  of  dare  constat  upon  which  he  was  infeft  in  the  lands.  And  the  granting  of  * 
precept  of  dare  constat  doth  infer  a  discharge  and  liberation  from  all  bygone  du1i«Si 
especially,  seeing  there  was  a  compensation  paid  to  the  superior  at  the  granting  <rf 
this  precept,  and  which  was  willingly  granted  without  any  compulsion,  he  not  b«nf 

*  Not  reported. 
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charged  upon  a  retour  ;  and  albeit  it  had  proceeded  upon  a  retour,  yet  a  superior's 
pranting  a  charter  to  his  vassal  does  still  infer  a  liberation  of  all  bygone  duties,  seeing 
le  might  have  suspended,  and  could  have  been  compelled  in  law  to  have  entered 
he  vassal  before  all  these  duties  and  casualties  had  been  satisfied  and  paid,  unless 
lie  charter  or  precept  did  expressly  bear  a  reservation  of  the  same.  Answered,  That 
he  pursuer,  as  superior,  having  right  to  these  casualties  by  decease  of  the  former 
rassal,  the  granting  of  a  precept  of  dare  constat  does  not  discharge  the  present  vassal 
Tom  the  preceding  casualties,  unless  the  same  had  been  expressly  discharged,  being 
>f  great  concernment  and  import  to  the  superior,  and  the  effect  of  an  precept  of  dare 
xnMtat  upon  which  the  is  infeft  is  only  to  stop  the  course  of  the  casualties 

m  time  coming,  but  not  to  liberate  him  from  precedings,  there  being  nothing  designed 
i>y  granting  precepts  of  dare  constcU,  but  only  to  state  the  vassal  in  the  right  of  his 
predecessor's  lands  ;  and  if  it  were  otherways,  then  a  precept  of  dare  constat  should 
bave  the  effect  of  a  charter  containing  a  novodamiss,  which  were  absurd  ;  as  also,  in 
this  case,  the  superior  was  minor  the  time  of  the  granting  of  the  precept  of  dare  con- 
stat ;  and  albeit  there  was  a  composition  paid,  yet  there  was  no  transaction  made, 
nor  any  thing  paid  upon  the  account  of  these  bygone  duties  and  casualties.  The 
Lords  found  the  precept  of  dare  constat  takes  away  the  bygone  feu-duties,  ward,  and 
nonentry  duties  preceding  the  vassal's  entry,  which  were  not  gifted  the  time  of  the 
giving  of  the  precept.  Sir  P.  Home,  MS.  V.  1,  No.  133. 


Ko.  31.     [6427]  I>uke  of  Lauderdale  v.  The  Earl  of  Tweddale.    January  23, 1678. 

A  tack  of  teinds  was  found  past  from,  by  accepting  another  tack,  of  a  different  duty 
and  endurance,  though  this  last  tack  contained  a  ratification  of  the  former. 

The  Duke  of  Lauderdale,  as  having  right  by  infeftment  of  erection  to  the  abbacie 

of  Dumfermline  on  the  south  side  of  Forth,  pursues  the  Earl  of  Tweddale  and  the 

tenants  of  Pinkie,  for  the  teinds  of  Pinkie.     The  defender  alleged  absolvitor,  because 

he  bruiks  by  tacks^of  these  teinds,  yet  unexpired  ;  and  produces  a  tack  set  by  Abbot 

Pitcairn  to  M'Gill  of  Rankeilor,  whereby  *'  the  [6428]  Abbot  having  feued  to  Rankeilor 

the  lands  of  Pinkie,  sets  to  him  and  to  his  son,  and  to  two  heirs  succeeding  them  in 

the  fee  of  Pinkie,  the  teinds  thereof."     Which  tack  and  lands  of  Pinkie  were  disponed 

by  Rankeilor  to  the  Earl  of  DumfermUne  Chancellor,  and  Tweddale  has  right  thereto 

by  apprising  of  the  lands  and  teinds  of  Pinkie  from  Dumfermline.     The  pursuer 

answered,  Imo,  That  the  defender  cannot  found  upon  this  tack,  because  tacks  are 

stricti  juris,  and  not  conopetent  to  assignees,  unless  expressed ;   and  here  assignees 

are  not  expressed.     2do,  This  tack  is  set  to  the  heirs  of  Rankeilor,  succeeding  to  him 

in  the  feu  of  Pinkie,  and  so  is  competent,  neither  to  the  heirs  of  Rankeilor,  unless 

they  could  succeed  in  Pinkie,  which  they  cannot,  it  having  been  disponed  to  the 

Chancellor,  much  less  can  it  belong  to  the  Har  of  Pinkie,  not  being  heir  to  Rankeilor. 

3tio,  Dumfermline  did  accept  of  a  new  tack  from  Queen  Ann,  as  Lady  of  Dumfermline, 

his  entry  to  be  declared  from  the  date  of  the  new  tack  to  Dumfermline  and  his  son, 

and  two  heirs  succeeding  them,  which  is  incompatible  with  the  first  tack,  and  though 

it  bear  a  ratification  of  that  first  tack,  yet  being  incompatible  to  take  a  new  tack, 

and  not  resting  on  the  ratification,  nor  including  a  provision  to  bruik  by  either  of  the 

tacks,  the  posterior  tack  is  a  clear  passing  from  the  former,  as  is  constantly  observed 

in  all  tacks,  that  a  posterior  tack  of  a  different  duty  or  endurance  takes  off  a  former  ; 

and  here  the  endurance  and  whole  substantial  are  different,  for  in  place  of  Rankeilor 

and  his  son,  and  two  heirs  after  them,  the  Queen's  tack  is  to  DumfermUne  and  his  son, 

and  two  heirs  after  them,  not  be^nning  from  the  ish  of  Rankeilor's  tack,  but  from 

the  date  of  the  Queen's  tack,  which  is  declared  to  be  Dumfermline's  entry  to  these 

teinds  ;  and  as  to  the  Queen's  tack,  there  is  a  reduction  raised  against  the  same,  and 

now  repeated  by  way  of  reply,  that  the  Queen's  right  being  but  a  liferent,  her  tack 

<^ald  endure  no  longer  than  her  life,  and  the  tacit  relocation  thereby  was  interrupted 

by  inhibition.    The  defender  rephed  to  the  first.  That  though  tacks  which  are  short 

belong  not  to  assignees  unless  expressed,  yet  long  tacks  for  several  liferents  belong 

to  assignees,  unless  expressly  excluded,  as  hath  been  often  decided.     To  the  second, 
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The  tack  being  set  to  Rankeilor  and  his  heirs  succeeding  to  him  in  Pinkie,  doth  od? 
design  what  heirs  he  provides  that  tack  to,  to  the  efEect  that  the  lands  and  teinds  ii 
Pin^e  should  belong  to  the  same  heirs,  so  that  if  he  change  the  possession  of  Piakie 
to  heirs-male  of  tailzie  or  provision,  hoc  ipso,  the  teinds  of  Pinkie  would  befall  to  tibe 
same  heirs,  which  is  an  ordinary  clause  in  tacks  of  teinds,  but  is  no  limitatioii,  or 
clause  irritant,  hindering  him  either  to  assign  or  appoint  other  heirs  in  these  teijids; 
for  if  he  had  sold  the  lands  and  not  the  teinds,  or  if  the  lands  had  been  apprised  fron 
him  and  not  the  teinds,  it  cannot  be  imagined  that  thereby  he  should  lose  the  r^ 
to  the  teinds,  but  only  that  the  teinds  should  belong  to  his  heirs  and  assignees  wbkt- 
somever.  To  the  third.  Though  accepting  a  new  tack  from  the  same  author  importi 
a  passing  from  the  old,  yet  here  the  setters  have  different  rights,  and  the  tacksmaa's 
intention  is  evident,  not  to  pass  from  the  old,  whereof  he  takes  a  ratification  from 
the  Queen  ;  and  it  is  clear  that  it  is  lawful  to  take  incompatible  rights  by  infeftmoit 
or  tack,  which  cannot  both  concur  at  once,  but  if  either  of  them  [6429]  be  reduced, 
or  taken  away,  the  other  may  be  founded  on  against  a  third  party,  being  author  d 
neither,  as  here  the  Duke  of  Lauderdale  is,  so  that  if  Tweddale  should  renounce  1^ 
tack  to  Rankeilor,  he  might  defend  himself  thereon,  and  exclude  the  Duke.  2do, 
The  defender  being  an  appriser,  and  finding  two  tacks  in  his  author's  charter  chest, 
he  may  ascribe  his  possession  to  either,  as  he  might  have  apprised  the  one  and  not 
the  other  ;  neither  hath  he  founded  upon  the  Queen's  tack,  but  by  a  warrant  from 
the  Lords  both  the  tacks  were  produced  out  of  Dumfermline's  charter  chest,  so  that 
if  the  Queen's  tack  be  reduced,  the  defender  may  found  upon  the  Abbot's  tack,  and 
having  possessed  indiscriminatimj  without  ascribing  his  possession  to  either  tack, 
law  attributes  the  possession  potiori  juri,  and  so  to  the  Abbot's  tack,  if  the  Queen's 
be  temporary  ;  and  the  defender  and  his  authors  having  possessed  so  long  by  these 
tacks,  they  are  not  only  secure  as  bona  fide  possessores,  or  by  tacit  relocation,  but  they 
have  the  benefit  of  a  possessory  judgment,  having  possessed  7  years  without  asr 
interruption,  which  doth  still  secure  them  till  reduction,  which  is  but  now  ktefy 
raised  ;  wherein  if  the  pursuer  insist,  the  defender  hath  this  relevant  defence,  th^ 
there  can  be  no  reduction  of  his  right  till  Rankeilor  his  author  be  called,  and  no  objec- 
tion against  Rankeilor's  tack  is  competent  by  reply.  It  was  duplied  for  the  pursuer. 
That  he  needs  not  reduction,  nor  makes  use  of  it  as  to  Rankeilor's  tack,  nor  can  it  have 
the  benefit  of  a  possessory  judgment,  because  the  defender  succeeding  in  Dumfenn- 
line's  right,  continues  Dumfermline's  possession,  which  cannot  be  ascribed  to  tlie 
Abbot's  tack,  but  to  the  Queen's  tack,  by  which  Dumfermline  declared  his  entry  to 
possess,  to  be  of  the  date  of  the  tack  ;  and  whatever  might  be  pretended  in  case  the 
Queen's  tack  was  reduced  simjdiciter  as  null,  that  the  first  tack  might  be  founded  on, 
because  a  null  tack  is  no  tack,  but  it  is  beyond  question  the  Queen's  tack  was  valid, 
she  having  unquestionably  a  liferent-right,  whereby  her  tack  was  good  duiing  her 
life,  but  ceased  thereafter  ;  and  the  pursuer  hath  good  interest  to  allege  that  the  fint 
tack  is  innovated  and  passed  from,  as  well  as  he  might  allege  it  were  renounced,  for 
thereby  it  ceaseth,  and  his  right  takes  place  remoto  medio  impedimento. 

The  Lords  found,  that  the  defender  could  not  found  upon  his  tack,  unless  it  weie 
found  competent  to  assignees,  and  that  he  produced  an  assignation  from  Rankeilor 
to  Dumfermline,  and  that  there  needed  no  reduction,  or  calling  of  Rankeilor  as  to 
that  tack,  because  the  defence  thereon  could  not  be  relevant,  unless  the  defender 
found  upon  a  progress  communicating  that  tack  to  him,  which  if  it  were  not  commiiBi* 
cable,  or  not  communicated,  could  not  defend  him ;  but  the  Lords  found,  that  the 
defender's  author,  Dumfermline  having  accepted  a  tack  from  the  Queen,  valid  in  itself 
during  her  right,  being  of  a  different  commencement,  endurance,  and  tacksmen,  that 
he  did  not  innovate  and  pass  from  the  former  tack,  and  it  was  incompatible  there- 
with, and  yet  the  ratification  of  the  former  tack  could  have  no  effect,  not  being  rested 
m,  but  another  right  being  accepted,  incompatible  with  the  ratification  ;  but  seeing 
the  defender  and  his  authors  had  possessed  7  years  by  the  Queen's  tack  after  her  death, 
before  any  inhibition  or  interruption,  the  Lords  found  that  the  de-[6430]*^®d*^ 
had  the  benefit  of  a  possessory  judgment,  and  freed  him  from  the  bygone  teiwJ 
duties  before  the  reduction,  but  found  the  reason  of  reduction  relevant  against  the 
Queen's  tack,  that  her  right  was  temporary  by  liferent,  et  resoluto  jure  datUis  regdf^ 
jus  accipientis.  But  the  Lords  did  not  determine  or  sustain  that  Rankeilor's  tack 
was  not  assignable,  because  it  exprest  not  assignees,  or  that  it  ceased  so  soon  as  R«d- 
keilor  ceased  to  be  fiar  of  Pinkie.  Fol.  Die.  v.  1,  p.  433.    Stair,  v.  2,  p.  598. 
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^o.  34.  \  [6432]  Lo-  Cbaigib  v.  his  Tenants.    March  20,  1623. 

The  Lords  found  a  rental  null  in  ioto,  by  way  of  exception,  because  the  rentaller 
ihssigned  the  hail,  or  most  part,  of  the  rentalled  lands,  without  consent  of  the  heir ; 
uad  found,  if  the  most  part  was  not  annalzied,  that  no  more  could  fall  but  that  which 
Bv^as  disponed. 

Item,  the  Lords  found,  that  the  receiving  of  the  duty  from  the  Tenants,  to  whom 
tl&e  rental  was  assigned,  purged  the  failzie ;  it  being  proven,  that  the  master  knew 
tliat  he  had  disponed  the  rental  to  him. 

Fol  2)ic.  V.  1 ,  p.  433.    Kerse,  MS.  fol  119. 


N^o.  44.    [6447]  Agnes  Young  and  Her  Husband  v.  Buchanans.    December  20, 

1664. 

Agnes  Young  pursues  Buchanans,  her  children,  for  her  third  of  her  husband's 
moveables,  and  for  her  hferent  use  of  the  other  two-thirds,  conform  to  her  contract 
of  marriage,  whereby  she  is  provided  to  his  liferent  of  all  goods  and  gear  conquest 
d-OTiBg  the  marriage,  moveable  and  immoveable. — The  defenders  answered,  That 
the  pursuer  cannot  both  have  the  third  and  the  liferent  of  the  whole,  because  it  must 
be  presumed,  that  the  liferent  of  the  whole  was  given  in  satisfaction  of  the  third  and 
alL — The  pursaer  answered,  That  this  could  not  be  presumed,  unless  it  had  been  so 
expressed ;  no  more  than  a  terce  is  excluded  by  a  provision  of  liferent,  unless  it  bear 
in  satisfaction  of  a  terce. 

The  Lords  found  the  defence  relevant,  that  the  pursuer  could  not  both  have  her 
third  and  the  liferent  of  the  rest,  but  gave  her  her  option,  either  of  the  third,  provisione 
legis,  or  of  her  liferent  of  the  whole,  ^provisione  hominis, 

Fol  Die,  V.  1,  p.  434.    Stair,  v.  1,  p.  243. 

♦^*  Newbyth  reports  the  same  case  : 

Um(^uhile  James  Buchanan,  by  contract  of  marriage  past  betwixt  him  and  Agnes 
Young,  is  obliged  to  provide  her  to  a  liferent  of  a  house  in  Stirling,  and  to  the  annual- 
rent  of  the  principal  sum  of  1200  merks ;  as  also  there  is  an  obligement  that  the  said 
Anna  shall  have  her  liferent  use  of  whatsoever  lands,  heritages,  moveables,  &c.,  the 
said  parties  have  presently,  or  shall  happen  to  acquire.    Upon  this  contract  there  is 

a  summons  raised  at  the  instance  of  the  mother,  against  the  bairns  for  a  terce. 

The  Lords  found,  that  the  wife  could  only  have  a  liferent  right  of  all  sums  and  heritages 
provided  to  her  by  her  contract  of  marriage  ;  but  that  she  could  have  no  terce  of  the 
moveables ;  and  that  this  is  the  meaning  of  all  such  contracts,  and  the  constant  custom 
in  such  cases.  Yet  some  were  of  opinion,  that  the  relict  should  have  it  in  her  option 
to  crave  either  the  terce  or  the  liferent  of  the  whole,  in  regard  they  thought  she  might 
renounce  her  liferent  of  the  whole,  and  take  herself  to  the  property  of  the  terce,  from 
which  she  was  not  secluded,  the  provision  not  being  conceived  in  satisfaction  of  all 
she  oould  either  ask  or  crave.  Newbyth,  MS,  p.  13. 

%*  This  case  is  also  reported  by  Gilmour  : 

By  contract  of  marriage  betwixt  the  deceased  James  Buchanan  and  Agnes  Young 
his  spouse,  he  is  obliged  to  provide  her  to  a  liferent  of  lands  and  of  a  sum  of  money, 
with  the  liferent  of  aS  the  conquest,  heritable  and  moveable  ;  whereupon  she  and  her 
second  husband,  Walter  Richardson,  pursue  the  executors  of  her  first  husband,  not  only 
for  her  hferent  of  the  hail  moveables,  but  [6448]  ^oi  a  third  thereof,  to  a  terce  of  some 
lands  which  she  liferents. — It  was  alleged,  That  seeing  she  is  provided  to  a  liferent  of 
the  hail,  she  cannot  both  enjoy  the  liferent,  and  also  have  a  third  of  what  she  liferents. 
— ^It  was  answered,  That  the  contract  doth  not  exclude  her  from  a  third  of  the  move- 
ables, which  the  law  doth  provide  her  to  ;  and  the  contract  providing  her  to  a  liferent, 
doth  not  say,  that  it  is  in  contentation  of  all  third.     And  though  a  wife  be  by  contract 


800  IMPLIED   DISCHARGE   AND   RENUNCIATION  WKft.  MB. 

appointed  a  lif erenter  of  lands,  it  will  not  exclude  her  from  a  terce  of  such  lands  whefeal 
she  is  not  liferenter. — Replied,  That  she  being  provided  to  a  liferent,  it  imports  ai 
much  as  that  she  should  acquiesce  with  her  liferent,  without  claiming  interest  to  tk 
property  of  that  which  she  liferents  ;  or  else,  if  she  will  have  a  third,  she  must  renofoaee 
her  liferent,  as  has  been  ordinarily  found  in  moveable  bonds  containing  sums  of  moner 
provided  to  the  man  and  wife  in  liferent. 

Which  the  Lords  found  abo  in  this  case,  conform  to  the  preceding  practiques. 

Gilmour,  No.  117,  p.  86. 


No.  49.  [6451]  Elizabeth  Tod,  Widow  of  James  Wemyss,  Pursuer  t?.  Diyid 
Wemyss,  the  Eldest  Son,  and  the  Younger  Children  of  the  deceased  Janes 
Wemyss,  Defenders.     December  12,  1770. 

The  widow's  claim  to  the  jus  rdictcB,  whether  excluded  by  certain  conventional  pro- 

visions  in  the  marriage  contract. 

James  Wemyss  was  married  in  1730  to  Elizabeth  Tod,  with  whom  he  receirri 
1000  merks  of  tocher  ;  and  by  the  contract  entered  into  on  that  occa-[6452]*sioQ)  ^ 
following  provisions  were  made  in  favour  of  the  wife  and  issue  of  the  marriage  : 

Imo,  James  Wemyss  obliges  himself  to  have  in  readiness  2000  merks,  and  to  emptor 
the  same,  together  with  the  1000  merks  of  tocher,  for  an  annualrent  on  good  secniitr. 
and  to  take  the  rights  thereof  to  himself  and  the  said  Elizabeth  Tod,  and  the  kn^ 
liver  of  them,  in  conjunct  fee  and  liferent,  and  the  heirs  and  bairns  of  the  mania^ 
in  fee  ;  which  failing,  "  to  fall  and  appertain  as  after  expressed." 

2do,  Wliatever  *'  lands,  heritage,  goods,  and  gear,"  shall  happen  "  to  be  conque^ 
and  acquired,"  during  the  marriage,  the  said  James  Wemyss  binds  and  obliges  hm 
to  provide  and  secure  the  same  to  himself  in  liferent,  and  the  bairns  lawfully  to  be 
procreated  of  the  said  marriage  in  fee  ;  which  failing,  the  said  James  Wemyss,  his  ovi 
nearest  heirs,  executors,  and  assignees. 

3tio,  It  is  hereby  expressly  stipulated  and  agreed  to  by  both  parties,  that  if  il 
happens  the  said  marriage  to  be  dissolved  by  the  decease  of  the  said  Elizabeth  Tod, 
and  that  there  be  no  children  procreated  and  existing  at  the  time  of  the  dissolntim 
thereof,  then,  and  in  that  case,  the  sum  of  500  merks  of  the  foresaid  3000  merks  "  to 
fall,  appertain,  and  accresce  to  the  nearest  heirs,  executors,  and  assignees  of  the  ta^ 
Elizabeth  Tod,"  and  the  remainder  of  the  said  3000  merks  to  the  said  James  Vfemym, 
his  heirs,  executors,  and  assignees. 

4to,  In  case  it  shall  happen  the  marriage  to  dissolve  by  the  death  of  the  said  Jamei 
Wemyss,  he  binds  and  obliges  himself,  his  heirs,  &c.,  to  content  and  p^  to  the  said 
Elizabeth  Tod,  her  heirs,  &c.,  the  sum  of  1000  merks,  at  the  term  of  Whitsunday  or 
Martinmas  after  the  dissolution  of  the  said  marriage. 

5to,  James  Wemyss  obliges  him  and  his  foresaids  to  pay  yearly  to  the  said  Elizabeck 
Tod,  in  case  she  survive  him,  such  an  annualrent  as  by  law  shall  correspond  to  tb 
principal  sum  of  500  merks,  by  giving  the  first  year's  payment  thereof  at  the  fiist 
legal  term,  &c. ;  all  which  provisions  m  her  favour  are  to  subsist  whether  there  be 
bairns  of  the  marriage  or  not. 

6to,  James  Wemyss  thereby  dispones  to  the  said  Elizabeth  Tod,  in  the  event  of 
her  survivance,  one  just  and  equal  half  of  what  household  plenishing  shall  be  in  oonuDoa 
between  them,  in  case  there  be  no  children  procreated  and  then  existing ;  but  restheted 
to  an  equal  half  if  there  shall  be  children. 

In  this  contract  the  usual  clause, ''  declaring  the  same  to  be  in  full  of  all  the  wife's 
legal  claims,"  is  omitted ;  and  though  it  was  signed  by  James  Wemyss  and  James 
Tod,  the  bride's  subscription  did  not  appear.  The  marriage  took  place ;  aeveial 
<5hildren  were  procreated ;  James  Wemyss  proved  successful  in  life,  acquired  a  small 
estate  in  land,  and,  at  his  death  in  1766,  left  upwards  of  £2000  in  money,  having  made 
no  other  settlement  of  his  affairs. 

Elizabeth  Tod  the  widow,  conceiving  that  her  provision  was  very  inadequate  to 
the  state  in  which  her  husband  had  left  his  affairs,  brought  an  action  against  her 
husband's  representatives,  concluding,  *'  That  as  she  had  not  signed  the  marriage 
contract,  she  was  not  bound  by  it,  but  was  at  liberty  to  betake  her-[6453]*self  to  her 
legal  claims  of  terce  and  jits  relictce.^^    But,  upon  16th  November  1768,  voce  Mutual 
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OoimtACT,  the  Gonrt  found  ''  the  contract  of  marriage  betwixt  James  WemjM  imd 
Blisabeth  Tod,  in  respect  of  the  subsequent  marriage  betwixt  them,  subsisting  and 
obligatory  upon  all  parties."  And  the  Lord  Ordinary,  to  whom  the  cause  as  to  the 
otiier  points  was  remitted,  **  found  that  James  Wemyss,  the  father,  had  a  power  of 
division  ;  and  having  exercised  that  power  by  taking  the  fee  of  the  lands  of  Lathallan 
in  favour  of  the  defender,  his  son,  the  same  does  bSong  to  him." 

The  pursuer  acquiesced  in  the  interlocutors,  but  contended  that  she  was  still 
entitled  to  her  legal  provision  of  a  third  of  s^oveables,  as  well  as  to  the  conventional 
TOcmaions  in  the  marriage  contract,  the  same  not  having  been  expressly  discharged. 
tjpon  advising  memorials,  the  Lord  Ordinary  pronounced  an  interlocutor,  fining, 
tiutt  as  the  pursuer  had  not  discharged  her  jus  rdictof,  she  was  still  entitled  thereto, 
over  and  above  the  provision  in  her  marriage  contract.  David  Wemyss,  along  with 
the  other  children,  ^ave  in  a  petition;  upon  advising  which,  with  answers,  the 
Ckrart  found,  "  That  m  this  case  Elizabeth  Tod  is  not  entitled  to  claim  her  jtu  rdictcB 
over  and  above  the  provision  in  her  contract  of  marriage." 

Elizabeth  Tod,  in  a  reclaiming  petition,  pleaded  ; 

Imo,  The  legal  provisions  to  which  wives  were  entitled,  if  not  otherwise  regulated 
by  parties,  were,  a  terce  of  the  husband's  lands,  and  a  third  or  half  of  the  free  move- 
ables in  communion ;  and,  in  order  to  entitle  her  to  the  enjoyment  of  these,  no 
stipulation  was  required. 

These  legal  provisions,  however,  were  so  far  to  be  distinguished  from  one  another, 
tbat  Ibey  rested  upon  different  principles.  The  terce  was  a  temporary  burden  upon 
the  husband's  estate,  of  which,  in  case  of  survivance,  she  could  not  be  disappointed 
by  any  act  or  deed  of  his ;  whereas  the  jtis  relictce  was  not  a  claim  of  debt  against 
the  husband  or  his  heirs,  but  a  partition  of  those  moveables  which  were  in  communion 
and  were  extant  at  the  dissolution  of  the  marriage.  Hence  this  right  was  the  creature 
of  the  law,  and  operated  ipso  jure  whenever  the  event  on  which  it  depended  took 
place.  There  was,  however,  one  principle  in  law  common  to  both,  viz.  '"  Quod  frovisio 
)iominis  non  toUit  provisionem  legis^^  if  the  same  was  not  clearly  and  explicitly 
renounced  bv  the  previous  agreement  of  parties.  Lord  Stair,  b.  1.  tit.  4,  §  21,  lib.  3, 
tit.  8,  §  46.    Lord  Bankton,  lib.  1,  tit.  5,  §§  82, 107,  and  123.  Craig,  lib.  2,  Dieg.  22,  §  25. 

This  point  was  put  out  of  all  doubt  by  the  enactment  of  the  statute  1681,  c.  10, 
**  concerning  wives  terces  "  ;  which,  being  a  correctory  law,  was  to  be  strictly  inter- 
preted. By  that  statute  it  was  enacted,  that  where  a  particular  provision  by  contract 
of  marriage  or  other  right  was  granted  by  a  husband  in  favour  of  his  wife,  she  should 
be  secluded  from  a  terce  of  lands  or  annualrents,  unless  the  contrary  was  expressly 
provided.  Hence,  as  no  mention  was  made  here  of  the  wife's  jus  rdiclcB,  it  was  the 
intendment  of  the  statute  that  the  law  on  that  point  shotdd  be  left  upon  the  same 
footing  as  it  stood  formerly ;  and  of  [8454]  course,  that  no  special  provision,  if  it  was 
not  granted  and  accepted  by  her  in  satisfaction,  should  exclude  the  wife  of  that 
light. 

2do,  As  to  the  particular  circumstances  of  the  case,  the  tenor  of  the  marriage 
contract  was  evidence  of  the  intention  of  parties ;  for  as  it  must  be  presumed  the 
contracting  parties  knew  that  a  simple  provision  was  a  ''  discharge  "  of  the  terce,  so 
they  must  equally  well  have  known  that  such  provision  could  have  no  such  efiect  as 
to  ike  jus  rdictCB ;  and  as  that  accordingly  had  neither  been  discharged  nor  renounced, 
the  contract  could  admit  of  no  other  construction  than  that  it  was  to  be  in  satisfaction 
of  one  of  these  legal  rights,  but  not  of  the  other. 

The  third  clause  in  the  contract,  by  which  500  merks,  part  of  3000,  in  the  event 
of  the  wife's  pr^ecease  without  issue,  was  appointed  to  accresce  to  her  nearest  heirs, 
Sus.,  and  the  remainder  of  the  3000  to  James  Wemyss,  his  heirs,  &c.,  was  merely 
explicatory  of  the  first  clause  recited,  by  which  the  3000  merks  was  provided,  failing 
ehildren  of  the  marriage,  "  to  fall  and  appertain  as  after  expressed."  No  more  was 
thereby  intended  but  a  return  of  so  much  of  the  wife's  portion  to  her  nearest  heirs  in 
the  said  event;  but  it  never  could  be  inferred  that  this  agreement,  so  expressly 
limited  to  the  3000  merks,  shotild  be  construed  to  import  a  transaction  respecting  the 
•claim  of  the  widow's  nearest  of  kin  to  the  whole  of  the  jus  relicUB,  with  which  this  sum 
of  3000  merks  had  no  connection. 

The  obligation  in  the  fourth  clause  of  the  contract,  by  which,  in  the  event  of  his 
predecease,  James  Wemyss  and  his  heirs  became  bound  to  pay  to  the  widow  1000 
merks,  was  clogged  with  no  quality  whatever ;  it  was  to  be  paid  whether  there  were 
MOB.  I.  26 
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children  or  not ;  it  was  in  fact  a  debt  pendent  upon  the  petitioner's  survivance ;  ani 
as  it  was  not  given  in  satisfaction  of  any  other  claim,  legal  or  conventional,  it  bSi, 
like  any  other  debt,  to  be  paid  out  of  the  executry,  and  would  no  doubt  so  far  restikt 
the  jus  rdtctm,  but  farther  than  that  it  could  not  operate. 

The  defender  answered ; 

Imo,  It  was  a  principle  founded  on  reason,  that  a  wife,  independent  of  the  enact- 
ment of  any  statute,  should  not  be  allowed  to  claim  both  a  conventional  proviskai 
and  a  terce  out  of  her  husband's  lands.  This  was  the  law  prior  to  the  statute  1681 : 
and  it  was  to  correct  the  ignorance  of  writers  of  marriage  settlements,  and  to  prerent 
an  undue  advantage  from  being  taken  of  husbands,  contrary  to  the  real  meanme  and 
intendment  of  the  parties,  that  the  statute  was  made ;  which,  instead  of  beifi^ 
narrowed,  should  receive  a  beneficial  and  extensive  construction.  There  appealed, 
therefore,  to  be  the  same  reason  why  the  law  should,  in  tUs  respect,  have  been  ex- 
tended to  the  jus  rdiclCB  as  well  as  the  terce  ;  there  was  in  reality  no  distinction  betwixt 
them  ;  and  the  only  reason  why  the  statute  1681  was  silent  as  to  the  jus  rdieUB  wis, 
that  at  that  period,  moveable  estates  were  of  little  value,  and  not  an  object  of 
legislative  attention.  Hence  it  could  not  be  doubted,  that  where  in  a  maniiee 
contract  a  provision  [6456]  ^^  stipulated  for  the  wife  in  the  event  of  the  husbuMrs 
predecease,  it  was  the  intention  of  parties  it  should  be  in  full  of  all  she  could  daimom 
of  her  husband's  estate. 

2do,  Upon  a  fair  and  just  construction  of  the  marriage  contract,  it  appeared  tkt 
the  jus  rdictcBf  in  the  present  instance,  was  clearly  cut  off.  All  contracts  must  be 
construed  according  to  what  appears  to  have  been  the  intention  of  the  contou:tiiui 
parties.  The  intention  of  the  parties  in  the  present  case  was  obvious ;  and,  in  point 
of  law,  an  imphed  or  virtual  discharge  had  as  strong  an  effect  as  a  discharge  convejvd 
in  the  most  explicit  terms.  In  this  contract,  accordingly,  a  sum  of  money  was 
expressly  stipulated  to  be  given  to  the  wife's  nearest  of  £n,  in  the  event  of  her  p^^ 
decease  ;  which  could  bear  no  other  construction,  than  that  it  was  meant  to  come  ia 
place  of  that  claim  which,  from  the  communion  of  goods,  accresced  to  the  wife's 
nearest  of  Idn  out  of  the  moveables  when  there  was  no  special  settlement.  Fioo 
this  clause  it  was  plain,  that  both  the  wife's  claim  of  terce  and  claim  jure  rdietCB  wen 
under  view,  and  intended  to  be  superseded  by  the  conventional  provision,  6th  January 
1747,  Crawford  contra  Hay.*  Fac.  Col,  24th  February  1763,  M'Kinnon  etmtn 
Macdonalds,  No.  49,  p.  6451. 

This  stipulation  of  500  merks  was,  in  this  view  of  the  question,  a  reasonable  one; 
but  it  never  coidd  be  the  intention  of  parties,  that,  in  the  event  of  the  petitioner's 
predecease  without  children,  her  nearest  of  kin  should  not  only  claim  the  500  merk, 
but  carry  off  from  the  husband  in  his  lifetime  the  one  half  of  all  his  moveable  estate. 
This  reasoning  was  likewise  applicable  to  the  4th  clause  of  the  contract ;  and  as  in  ^ 
one  case  the  500  merks  must  be  understood  as  in  full  of  the  claim  of  the  nearest  of  kin, 
so  the  1000  merks  in  the  other  must  be  imderstood  to  be  in  full  of  the  claim  competent 
to  the  widow  in  the  event  of  her  surviving  her  husband.  One  clause,  indeed,  m  this 
contract,  by  which  the  whole  conquest  was  secured  in  favour  of  the  bairns  of  liie 
marriage,  was  decisive  of  the  cause  ;  as  it  would  be  completely  inconsistent  to  aDov 
the  wife  to  claim  a  share  of  that  which,  with  her  own  consent,  was  provided  to  ha 
children  without  any  burden  or  limitation ;  17th  June  1732,  Stirling  of  Olorat  eontro 
Lukes,  voce  LEoniM. 

The  petitioner  also  maintained,  though  insisting  but  little  upon  it  in  point  of 
argument,  that  the  meaning  of  the  interlocutor  of  the  Court  reclauned  against,  was. 
that  though  she  could  not  take  both  her  legal  and  conventional  provisions,  yet  she 
might  betake  herself  to  the  one  or  the  other  as  she  should  find  most  beneficial.  But 
this  the  respondents  denied ;  for  as  it  had  been  determined  that  the  marriage  contiad 
was  binding  upon  all  parties,  this  necessarily  tied  her  down  to  be  satisfied  with  the 
provisions  therein  stipulated. 

In  giving  judgment,  their  Lordship  were  of  opinion  that  the  jus  rdictCB  was  not 
excluded,  except  by  an  express  clause,  or  where  particular  subjects  were  spedallr 
provided.  The  clause  in  the  contract  as  to  the  conouest,  by  which  it  [6466]  ^^ 
settled  sub  destinatione  to  the  heirs  of  the  marriage,  coiud  not  fail  to  have  ^t  import 
and  construction  ;  and  they  therefore  "  found.  That  the  petitioner  claiming  on  her 

♦  Examine  General  List  of  Names. 
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ju8  rdictcB  was  excluded  from  any  share  of  her  husband's  con(][uest  or  other  moveable 
estate  standing  specially  provided  by  the  contract  of  marriage,  but  not  from  her 
share  of  an^  other  moveable  estate  belonging  to  her  husband  wUch  did  not  fall  under 
said  provisions." 

liord   Ordinary,    Monboddo. — For    Tod,    Lockhart, — ^For  Wemyss,    Macqubbn. 

— aerk,  Tati, 
jB.  H.  Fac.  Col  No.  59,  p.  174. 


No.  60.         Helen  Miller  v.  Henrietta  Brown.    January  19,  1776. 

Jus  rdictcB  cut  ofi  by  a  renunciation  executed  by  the  wife  upon  a  voluntary  separation 

of  the  husband  and  wife. 

In  the  year  1762,  some  family  differences  having  arisen  between  the  pursuer  and 
ber  deceased  husband,  William  Scot,  taylor  in  Canongate,  they  agreed  to  a  voluntary 
separation,  and  upon  this  occasion  mutual  deeds  were  executed.  The  pursuer 
renounced  all  right  to  any  of  the  goods,  gear,  or  other  effects  belonging  to  her  husband, 
or  to  any  aliment,  or  other  provision  of  the  law,  competent  to  her  as  his  wife,  in  the 
«ame  manner  as  if  they  had  never  been  married,  and  renounced  any  right  thereto,  so 
as  that  he  may  freely  dispose  on  his  effects,  whether  heritable  or  moveable,  without 
her  consent.  He,  at  the  same  time,  renounced  his  right  to  his  wife's  effects  jure 
manti^  and  gave  her  full  power  over  them. 

In  May  1774,  Helen  Miller  being  informed  that  her  husband  was  at  the  point  of 
death,  and  that  he  had  either  executed,  or  was  going  to  execute,  a  testament  in  favour 
of  Henrietta  Brown,  she  caused  execute  a  revocation,  by  which  she  revoked  the  dis- 
charge granted  to  her  husband,  above  recited ;  and  having  afterwards  sued  Brown  for 
her  ^are  of  the  moveables  belonging  to  her  husband,  at  the  time  of  his  death,  the 
latter  founded  her  defence  upon  the  testament  executed  by  the  defunct  in  her  favour, 
and  on  the  foresaid  discharge  executed  by  the  pursuer  at  the  time  of  the  separation. 

Observed  on  the  Bench  ;  Although  the  word  jtM  rdicUB  is  not  mentioned,  yet  the 
words  of  the  deed  are  sufficiently  broad  to  comprehend  it  equally  as  if  it  had  been 
expressed ;  and  the  husband  renounced  his  jus  marUi,  which  was  a  quid  jtro  quo.  It 
was  plainly  dissolving  the  communion ;  and  it  is  from  the  communion  the  jus  rdictw 
and  the  lecitim  arise. 

"  The  Lords  find,  That  the  pursuer,  by  the  agreement  in  process,  did  renoimce  her 
fwrelictCB.'^ 

Act.  Geo.  Clerk. — Alt.  Arnot. — Clerk,  Gibson. 

Fol  Die.  V.  3,  p.  303.    Fac.  Col  No.  215,  p.  164. 


No.  52.      [6457]  Anne  Elisabeth  Jankouska,  alias  Grieve  v.  Andrew  Anderson 
and  Others.    November  29, 1791. 

A  relict  who  had  accepted  conventional  provisions  in  an  English  deed,  was  allowed 
abo  the  terce  of  a  Scotch  estate.    See  Synopsis. 

Mrs.  Jankouska,  a  native  of  Russia,  was  married  to  Tamez  Grieve,  who  was  pos- 
sessed of  considerable  funds  both  in  Russia  and  England,  and  was  also  proprietor  of 
^  small  landed  estate  in  Scotland. 

Mr.  Grieve  executed  a  settlement  in  the  English  form,  giving  to  his  wife,  in  case  of 
her  surviving  him,  an  annuity  of  £800  out  of  Ws  Russian  property,  a  house  at  Peter- 
sham near  London,  and  a  sum  of  £2000,  secured  by  mortgage  in  England.    He  also 
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directed  his  Scots  estate  to  be  0old»  and  the  price  to  be  liferented  by  Mn.  Gkieve. 
But  owinff  to  the  form  of  the  deed,  this  last  part  of  it  became  ineffectual. 

Mrs.  ^nkouska,  therefore,  claimed  a  terce  out  of  her  husband's  lands  in  ScoilaBd ; 
but  in  this  she  was  opposed  by  Anderson  and  other  heirs  of  her  husband,  who 

Pleaded,  To  prevent  exorbitant  settlements  in  favour  of  wives,  it  was  provided 
by  the  statute  of  1681,  cap.  10,  *'  That  in  all  time  coming,  where  there  shiJl  he  a 
particular  provision  granted  by  a  husband  in  favour  of  his  wife,  either  in  a  contractor 
marriage,  or  some  other  writ  before  or  after  the  marriage,  the  wife  shall  be  tberd^y 
excluded  from  a  terce  out  of  any  lands  or  annualrents  belonging  to  her  husbaDd, 
unless  it  be  expressly  provided  in  the  contract  of  marriage,  or  other  writ  containing 
the  said  provisions,  that  the  wife  shall  have  [6468]  right  to  a  terce  by  and  attour  tk 
particular  provisions  conceived  in  her  favour." 

The  present  claim  is  in  direct  opposition  to  this  enactment.  If,  indeed,  the  pv- 
suer  had  rejected  the  settlements  executed  by  her  husband,  she  might  doubtless  hxn 
claimed  her  legal  provisions.  But  it  would  be  now  too  late  for  her,  were  it  conaistei 
with  her  interest,  to  repudiate  those  settlements.  The  intention  of  her  husbaod 
respecting  the  disposal  of  the  Scots  estate  cannot  be  of  any  importance.  Althovck, 
in  the  event  of  selhng  the  lands,  it  was  meant  that  she  should  enjoy  the  liferent  of  ue 
price,  it  does  not  appear,  that  while  the  lands  were  unsold,  she  could  churn  any  part 
of  the  rents ;  and  besides,  the  settlement  being,  as  to  them,  ineffectual  and  vioid, 
the  case  is  to  be  viewed  in  the  same  light  as  if  it  never  had  been  intended ;  Mackeaiie'f 
Observations  on  act  1681 

Answered;  The  enactment  of  1681  imposes  no  restraints  on  husbands  wka 
executing  deeds  in  favour  of  their  wives.  It  was  wholly  meant  to  prevent  with 
from  demanding  their  legal  as  well  as  their  conventional  provisions,  which  they  vert 
formerly  authorised  to  do,  if  not  excluded  by  particular  stipulations.  And  therefne^ 
wherever  it  appears  to  have  been  the  intention  of  the  husband  that  his  wife  should 
enjoy  both,  the  statute  ought  to  be  laid  aside  as  inapplicable. 

This  is  evident  from  the  preamble  of  the  statute,  which  sets  forth,  ^'  That  somt- 
times,  through  the  ignorance  and  inadvertence  of  writers  and  notars,  clauses  are  ixaai 
in  contracts  of  marriage,  containing  provisions  by  husband's  in  favour  of  their  vivei^ 
without  mentioning  the  terce  that  is  due  to  them  by  law,  or  expressing  the  proviakni 
to  be  granted  in  satisfaction  of  the  terce,  whereby  occasion  is  given  to  relicts  to  ciisiB 
a  terce  out  of  their  husbands  estate  by  and  attour  the  provision  conceived  in  thdr 
favours,  contrary  to  the  meaninff  of  the  parties-contractors."  In  the  present  caN^ 
it  was  intended  that  the  widow,  during  her  life,  should  enjoy  what  the  produce  of  tht 
Scots  estate,  when  converted  into  money,  should  3aeld,  although  consideraUy  ex- 
ceeding the  rents  of  the  land.  Nor  could  the  husband's  will  to  admit  hit  wi&'s  dni 
of  terce  be  more  forcibly  expressed,  than  by  a  deed  giving  to  her  a  liferent  of  the  whole. 
His  heirs,  therefore,  must  either  ratify  this  settlement,  or  they  must  put  it  entii^ 
out  of  view  ;  and,  in  either  case,  the  determination  will  be  favourable  to  the  widow. 

The  Lord  Ordinary  rejected  the  widow's  claim  of  terce.  And  to  this  judgment 
the  Court,  on  advising  a  reclaiming  petition,  with  answers,  adhered. 

But  after  advising  a  second  reclaiming  petition  and  answers, 

The  Lords  found,  That  the  Lady  was  entitled  to  a  terce.    See  Tebce. 

Lord  Ordinary,   HAiLES.^Act.    Hokyman. — Alt.  Abbrcromby. — Clerk,  Menzibs. 
G.  Fd.  Die,  V.  3,  p.  303.     Fac,  Cd.  No.  191,  p.  397. 


No.  66.  [6500]  GiBSOH  v.  Scot.    February  2,  1739. 

Found,  That  a  charter  of  confirmation  of  a  disposition  granted  by  the  Isst  vanal 
to  his  apparent  heir,  implied  a  discharge  of  all  former  feu  duties. 

Fd,  Dio.  V.  3,  p.  304.    KUkerran,  No.  1,  p.  297. 
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No.  75.         [6617]  The  Lord  Fobbbs  v.  Oabbioch.    November  28,  1673. 

A  charter  of  confirmation,  granted  to  a  new  vassal,  does  not  prevent  the  superior  as 
creditor  to  the  former  vassal,  to  reduce  the  disposition,  in  favour  of  the  new 
vassal,  ex  capite  inhibitumit. 

In  a  reduction  of  a  right  made  to  Garrioch  of  the  lands  of  Arballoch,  upon  an 
inhibition  at  the  late  Loid  Forbes  his  instance,  against  Garrioch's  author,  it  was 
alleged.  That  this  Lord  Forbes  could  not  reduce  ex  capite  inhibiiionis,  he  having  con- 
firmed the  right  of  wadset,  now  craved  to  be  reduced,  and  entered  Garrioch  his  vassal 
in  the  said  lands.  It  was  replied,  That  the  confirmation  by  the  superior,  being  only 
a  thing  in  common  course,  did  not  pre- [6518]- judge  him  as  a  lawful  creditor,  of  any 
real  duigence,  by  inhibitions  against  his  vassaPs  author,  as  was  found  in  the  case  of 
Lord  Torphichen  v.  Mason's  Creditors,  11th  July  1673,  voce  Reduction.  The  Lords 
did  sustain  the  reduction,  notwithstanding  of  the  answer ;  and  found,  that  a  charter, 
upon  resignation  or  confirmation,  granted  to  a  new  vassal,  did  not  prejudge  him  as 
a  creditor  to  his  last  vassal,  to  reduce  upon  inhibition,  or  to  make  use  of  any  real  right 
or  diligence  he  had  used  against  him ;  but  that  the  same  might  aSect  the  right  con- 
firmed ;  but,  if  the  charter  of  confirmation  or  resignation  had  been  a  de  novo  damuSy 
h  Slight  have  altered  the  decision. 

Fol.  Die.  V.  1,  p.  438.    6o$ford,  MB.  No.  638,  p,  870. 


No.  77.  [6521]  Guild  v.  Guild.    February  4,  1628. 

An  assignation  to  a  sum  in  a  testament,  to  which  the  testator's  wife  subscribed  a 
consent,  foimd  not  to  prejudice  her  right  of  third. 

In  an  action  pursued  by  Guild,  to  hear  the  right  of  the  sum  of  200  merks  decerned 
to  pertain  to  the  pursuer,  which  pursuit  was  founded  ujpon  a  testament  of  the  pur- 
suers father,  wherein  he  assigned  to  the  pursuer  the  right  of  that  sum  which  was 
addebted  to  him,  conform  to  an  obligation  made  to  him  thereupon  by  his  debtor, 
sad  to  the  which  assi^ation  made  by  l^e  said  testament  his  wife  consented,  and  the 
testament  was  subscnbed  by  her,  and  she  was  pursued  thereupon ;  the  Lords  found 
the  wife's  consent  subscribed  in  the  testament  could  not  prejudge  her,  but  that  not- 
withstanding tiiereof  she  had  right  to  her  own  third  of  the  defunct's  free  gear,  and 
of  this  sum  controverted,  amongst  the  rest  of  the  whole  free  goods,  whereof  she  was 
not  prejudged  by  the  said  iassignation,  contained  in  the  testament,  and  consented 
to  by  her,  seeing  that  assignation  was  but  of  the  nature  of  a  legacv,  which  could  go  no 
further  than  the  defunct's  own  third  ;  likeas  they  found.  That  uie  father's  giving  in 
tocher  with  ihe  pursuer  since  that  testament,  a  certain  sum  of  money,  ou^t  to  be 
aaeiibed  by  her,  to  be  given  in  satisfaction  of  so  much  of  the  defunct's  part,  or  of  her 
own  part,  as  the  pursuer  acclaimed  from  the  defender,  as  intromitted  with  by  her 
fro  tanto,  and  that  the  same  ought  to  liberate  the  defender  jyro  tanto  anent  her  intro- 
mission with  the  defunct's  goods  and  gear. 

Alt.  Lawtie. — Clerk,  Hat. 

Fd.  Die,  v.  1,  p.  438.    Durie,  p.  43. 


No.  78.  Stibukg  v.  Her  Tenants.    December  16,  1630. 

A  wife  was  provided  in  an  annualrent  by  her  husband,  with  consent  of  her  father, 
who  was  inieft  in  the  lands.  Found  that  though  the  husband  was  never  inf eft, 
the  wife's  annuity  could  not  be  affected  by  tacks  afterwards  let  by  her  father-in- 
law. 

Jean  Stirling  being  provided,  by  her  contract  of  marriage,  to  an  annualrent  out 
of  tile  lands  of  !l^mpleknd,  by  her  umquhile  husband,  whereto  her  umquhile  husband's 
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father  was  a  consenter  in  the  contract,  after  her  husband's  decease,  she  puisning  the 
tenants  for  poinding  of  the  ground  for  that  annuabent,  bj  virtue  of  her  sasme  following 
upon  that  contract,  and  the  tenants  defending  with  tacks,  set  by  the  xunqnhile  father 
of  her  husband  ;  so  that  they  alleged  [6522]  they  could  only  poind  the  ground  for  the 
duty  of  the  tack,  specially  seeing  the  husband,  who  was  the  author  of  her  right  to  the 
said  annualrent,  was  never  infeft,  but  the  father,  who  set  the  tacks  ; — ^The  Lords 
found,  that  seeing  the  father  consented  to  the  said  contract  of  marriage,  and  that  the 
tacks  were  set  after  the  date  of  the  relict's  contract  and  security,  that  the  same  could 
not  stay  the  poinding  of  the  groimd  for  the  whole  annualrent,  whereof  she  was  not 
prejudged  by  the  said  tack  set  sincesyne,  as  said  is,  albeit  her  husband  was  not  iiifeft» 
m  respect  of  the  consent  foresaid  of  the  father,  before  these  tacks  were  set. 

Clerk,  Scot. 

Fd,  Die,  V.  1,  p.  438.    Durie,  p.  548. 


No.  80.        [6523]  Earl  of  Erbol  v.  Hay  of  Crimunmogat.    February  23, 1667. 

A  wadsetter  disponed  his  lands  without  mentioning  them  to  be  redeemable.  Thoo^ 
the  person  who  was  substituted  in  the  reversion  consented  to  the  disposition,  it 
was  found  that  he  was  not  precluded  from  using  the  reversion. 

The  Earl  of  Errol  pursues  a  declarator  of  redemption  against  Hay  of  Ctimiuh 
mogat :  It  was  alleged  absolvitor,  because  the  defender  stan&  infeft  upon  a  charter 
granted  by  Barclay,  with  the  consent  of  the  Earl  of  Errol,  fro  omni  mo  j^fft, 

long  after  the  reversion  granted  by  Barclay,  whereupon  this  redemption  proceeds. 
It  was  answered  for  the  pursuer  ;  Imo,  That  the  Earl  only  consents,  and  the  charttf 
bears  that  the  sums  were  paid  to  Barclay,  whose  right  produced  is  a  wadset, 

granted  by  the  Earl  of  Errol  and  Hay  of  Urie,  bearing  an  express  reversion  to  anj 
lawful  eldest  son  of  Hay  of  Urie  ;  which  failing,  to  the  Earl  of  Errol.  Ita  at,  that  the 
time  the  Earl  subscribed  this  charter,  Hay  of  Urie  was  alive,  and  had  sons,  at  least 
in  spe  ;  so  that  the  Earl  of  Errol  had  not  thereby  the  right  of  the  reversion,  and  there- 
fore his  consent,  without  any  sums  received,  or  any  absolute  warrandice,  caimot 
extend  to  any  supervening  right,  which  he  then  had  not  actually,  but  in  spe  H  n^ 
apparentia.  2do,  The  Earl's  consent  to  Barclay's  disposition,  who  had  only  the 
right  [6624]  of  wadset,  not  bearing  irredeemable,  or  absque  rwersione,  cannot  take 
away  the  express  reversion  of  Barclay's  right ;  for  albeit  an  heritable  right  be  jtft- 
sumed  irredeemable,  presumptio  cedit  veritati,  and  it  cannot  take  away  a  reTeraioi 
where  it  is. 

The  Lords  found  that  the  reversion  granted  in  Barclay's  right  was  not  taken  awaj 
by  this  posterior  right  and  charter,  but  that  the  Earl's  consent  imported  only  hk 
favour  and  good  will  to  transmit  the  right  to  the  defender,  in  respect  of  the  allegeances 
aforesaid.  Fol.  Die.  v.  1,  p.  438.      Stair,  v.  1,  p.  449. 


No.  81.  Forbes  v.  Innes.    January  8, 1668. 

In  the  case,  Forbes  contra  Innes  and  Dalgarno,  the  Lords  found.  That  a  wife  haymg 
no  right  for  the  time,  to  lands  disponed  by  her  husband,  and  having,  at  the  desire 
of  the  buyer,  consented  and  sold  her  right,  if  she  thereafter  acquire  from  another 
person  a  right  to  the  said  lands,  is  not  by  her  consent  concluded,  but  may  pnrew 
and  evict  the  lands  upon  her  right ;  her  consent  operating  only,  that  upon  any  right 
from  her  husband,  or  then  in  her  person,  she  cannot  question  the  right  whereto  she 
hath  consented  ;  and  the  brocard  that  jus  superveniens  accrescit  being  to  be  nndo- 
stood  of  jus  superveniens  auctori,  whereas  a  consenter  is  not  author. — See  Jus  8rP»- 
VBNIENS,  &c. 

Alt.  LocKHART,  Wedderbubn,  &  Thoirs. 

Fd.  Die.  v.  1,  p.  438.    Dirletan,  No.  128,  p.  52. 
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*^*  Stair  reports  the  same  case  : 

Mr.  John  Forbes,  as  assignee  to  Margaret  Allardice,  having  obtained  decreet  of 
removing  against  Margaret  Innes,  for  removing  from  the  lands  of  Savet,  wherein  the 
said  Margaret  Allardice  is  infeft  in  liferent ;  which  being  suspended,  it  was  alleged, 
Imo,  That  this  pursuit  is  to  the  behoof  of  Margaret  Allardice,  who  could  not  obtain 
a  removing  against  the  defender,  because  the  defender's  husband  being  infeft  by 
the  said  Margaret  Allardice's  husband,  and  author  of  the  lands  of  Bavet  principally* 
and  of  the  lands  of  Govan  and  others  in  warrandice,  the  said  Margaret  Allardice  did 
consent  to  the  disposition  of  the  warrandice  lands,  by  which  she  obliged  herself  to 
do  no  deed  in  the  contrary  of  that  right,  and  is  also  bound  in  warrandice  with  her 
husband  ;  ita  est  her  pursuing  this  action  is  a  deed  in  prejudice  of  the  right  of  war- 
randice lands,  in  so  far  as  thereby  the  person  having  right  to  the  principal  lands,  upon 
eviction  recurs  upon  the  warrandice  lands,  and  so  the  consenter's  own  deed  prejudges 
the  same.  It  was  answered,  That  by  deeds  contrary  to  warrandice  were  only  imder- 
stood  some  right  granted  by  the  disponer  or  consenter,  in  prejudice  of  the  right  con- 
sented to,  but  nowise  a  pursuit  upon  any  other  right  of  the  consenter  ;  for  it  [6525]  ^^^^ 
against  reason  and  justice,  that  a  purchaser,  to  make  himself  secure,  requiring  a  wife's 
consent  to  lands  to  which  she  had  no  right  either  in  principal  or  in  warrandice  of  other 
lands,  that  her  consent  should  prejudge  her  as  to  her  liferent  lands,  of  which  there 
was  no  mention  ;  and  as  to  her  personal  obligement  to  warrant  the  lands  wherein  she 
was  never  infeft,  it  is  null,  and  can  never  obUge  her,  being  a  wife. 

The  Lords  found  that  this  warrandice  did  not  oblige  the  wife,  and  that  her  consent 
did  not  hinder  her  to  pursue  upon  her  own  Uferent,  albeit  ex  consequerUe  her  pursuit 
excluded  one  having  a  posterior  right  to  her  hf  erent  lands,  who  thereupon  had  recourse 
to  the  warrandice  lands,  to  which  she  consented,  seeing  she  had  granted  no  right 
prejudicial  to  the  right  consented  to. 

It  was  further  alleged,  that  the  said  Margaret  Allardice  agreed  with  the  person 
having  right  to  her  liferent  lands,  principaUy  that  she  should  accept  the  warrandice 
lands  mstead  of  her  liferent  lands,  which  excambion  putting  the  right  of  the  warrandice 
lands  now  in  her  person,  she  who  consented  to  the  right  thereof,  can  never  come  in 
the  contrary  of  her  own  consent  to  prejudge  the  same.  It  was  answered,  That  a 
consent  cannot  exclude  any  supervenient  right  of  the  consenter,  but  only  such  rights 
as  the  consenter  had  the  time  of  the  consent ;  it  is  true  that  a  disponer  with  absolute 
warrandice,  if  he  acquire  a  right,  it  accresces  to  his  successor,  but  it  is  not  so  in  a  con- 
senter, whose  warrandice  is  not  found  to  be  obligatory,  further  than  as  to  the  rights 
in  the  consenter's  person  at  that  time. 

Which  the  Lords  sustained. 

It  was  further  alleged.  That  the  pursuit  as  to  the  behoof  of  the  heir  of  the  disponer, 
of  the  lands  in  question,  whose  predecessor  being  bound  in  absolute  warrandice,  he 
can  make  use  of  no  right  prejudicial  to  his  warrandice  ;  2ndly,  Albeit  he  be  not  heir, 
yet  he  hath  behaved  himself  as  heir,  and  thereby  is  liable  to  fulfil  the  defunct's  war- 
randice, and  so  cannot  c6me  against  it.  It  was  answered,  That  behaving  as  heir  being 
a  vitious  passive  title,  is  not  sustainable  by  way  of  exception  in  this  case. 

The  Lords  sustained  the  same,  and  found  both  members  of  the  allegeance  relevant. 

Stair,  V.  1,  p.  499. 


No.  82.     ]       MuRBAY  V,  Jaffray  and  Murray.    January  24, 1674. 

A  wife  consented  to  her  husband's  testament,  by  which  he  granted  to  a  daughter  a 
bond  of  provision.    Found  that  this  did  not  afiect  her  third  of  moveables. 

XJmquhile  Murray,  by  his  testament  nominates  Isobel  Murray,  his  wife, 

his  executrix  and  universal  legatrix,  she  renouncing  a  tack  of  certain  tenements  in 
Aberdeen,  granted  to  her  by  her  husband  in  satisfaction  j>ro  tanto  of  an  annualrent 
of  5000  mei&s,  provided  to  her  in  her  contract,  and  paying  £1000,  which  he  had  left 
to  their  only  child  Marjory  Murray.  Isobel  Murray  [6526]  did  confirm  the  testament, 
but  under  protestation  *'  not  to  be  prejudged  thereby  of  her  contract  of  marriage." 
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The  said  Marjory  Murray  the  daughter,  and  Jafiray  her  husband,  pursue  the  saii 
Isobel  Murray  to  denude  herself  oi  the  said  tack  in  their  favours,  and  to  pay  the  £1000, 
because  she  had  consented  to  the  testament,  and  subscribed  the  same.  It  was  alleged 
for  the  defender,  that  her  consent  was  null,  being  done  ex  revereniia  mariUdi,  and  » 
no  free  consent,  in  so  far  as  she  subscribed  "  at  the  earnest  desiie  of  her  husbaad,'' 
being  then  on  deatii-bed  and  maribundus,  and  she  in  exlremo  fMmrcft  et  lud» ;  and  $XbA 
re&erentia  marUalis  alone  be  not  relevant,  yet  it  hath  always  been  sustained  conjoiai 
with  menaces ;  and,  without  question,  the  importunity  of  a  dying  husband  the  tiwe 
oi  the  wife's  sorrow,  is  of  much  more  force  to  disturb  her  mind.  It  was  anawtied, 
That  albeit  marital  reverence,  joined  with  threats  of  a  fierce  husband^  hath  bia 
sustained  to  import  extortion,  as  ex  ju^to  mdu,  yet  intreaties  and  grief  were  nem 
so  sustained,  nor  can  they  have  any  pretence  in  this  case,  the  husband  having  beat 
very  long  sick,  and  in  continual  expectation  of  death  ;  and  no  sudden  surpiisey  tluKt 
might  have  disturbed  the  wife's  mmd,  made  the  husband's  intreaties  more  foidbk, 
ana  the  wife  did  itUra  annum  luctus  eonvolare  ad  seovmdoB  nuptiat. 

The  Lords  having  considered  the  tack,  that  it  was  but  a  corroborative  secsziiy 
for  implement  of  a  part  of  the  contract  of  marriage,  they  decerned  her  to  denude, 
reserving  to  her  the  implement  of  her  contract  of  marriage  as  accords,  and  deeeracd 
also  for  the  £1000,  and  found  it  due  only  out  of  the  deed's  part  of  the  moveables,  albeit 
it  was  simply  conceived  as  a  bond  of  provision  to  the  d&ughter,  seeing  the  wi&'s  cm- 
sent  was  but  by  her  subscribing  of  the  testament,  whereby  that  sum  was  undeittood 
to  be  but  as  a  legacy.    See  Vis  et  metus. 

Fd.  Die.  V.  I,  p.  i38.    Stair,  y.  2,  p.  256. 


No.  85.    [6528]  Buchak  v.  Sir  William  Cockbu&v.    July  14  and  December  11, 1739. 

Consent  of  a  proprietor  to  a  disposition,  implies  a  conveyance  of  all  right  in  the  eoa- 
senter's  person,  but  the  consent  of  a  creditor  implies  only  a  non  reptigfumUa, 

The  Court  was  unanimous,  that  the  consent  of  a  proprietor  to  a  disposition  a  wm 
domino,  impUes  a  conveyance  of  the  property,  as  what  can  have  no  other  intentiaD 
or  meaning ;  but  found,  that  a  consent  by  a  creditor  only,  implies  no  more  than  ft 
non  repugnantia,  as  what  could  only  be  the  intention  of  it.  Notwithstanding  it  was 
observed,  that  Lord  Stair,  in  several  places,  says.  That  consent  is  the  same  tbiing 
as  if  the  consenter  were  resigner  ;  and  if  consent  imports  a  conveyance  in  its  own  natme 
which  was  admitted  when  by  the  proprietor,  so  a  consent  of  a  creditor  should  in  its 
own  nature  import  a  conveyance  of  such  right  as  was  in  him  ;  just  as  a  dispoeitioB 
of  the  property,  when  a  non  domino,  will  imply  a  conveyance  of  every  lesser  zigbt 
that  may  be  in  him,  as  of  a  tack  or  annualrent ;  and  upon  which  ground  the  Loida, 
by  their  first  interlocutor  in  this  case,  had  *'  found.  That  Sir  Will^m  Coekbum  ^ 
creditor's  consenting  to  the  disposition  by  Langtoun,  the  proprietor,  to  Mr.  Geasgi 
Buchan,  im-[6629]-pli6d  a  conveyance  to  him  of  the  debts  in  Sir  William's  person;" 
but  which  was  thereafter  altered  as  above. 

Fd,  Die,  V.  3,  p.  304.    Kilkerran  (Implied  Dischabqb  asd 
Renunciation),  No.  2,  p.  279. 


No.  87.  [6534]  Gbaham  v.  Bochxab.    January  5, 1683. 

A  factor,  after  having  settled  ftocounte,  found  not  entitled  to  demand  saloiy. 

John  Graham,  chamberlain  to  the  deceased  Alexander  Murray  of  Helgum,  pannes 
Janet  Bochead,  as  relict  and  executrix,  for  pavment  of  6000  merks,  due  to  him  tf 
chamberlain  for  several  years;  and  albeit  that  he  was  discharged  of  his  chambsdsin 
accounts,  yet  the  same  bore  a  reservation  of  all  suma  by  bond,  ticket,  or  othenriie 
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due  by  the  pmsuei  to  the  defunct. — It  was  alleged  for  the  defender,  That  the  pursuer 
was  only  negoUarum  gestor ;  and  unless  paction  were  proved  the  time  of  the  entry 
to  his  service,  he  could  not  pursue  the  representatives  of  the  defunct  for  a  salary, 
after  the  chamberlain  accounts  were  fitted  by  the  defunct,  and  a  discharge  granted 
to  the  pursuer.— The  Lords  sustained  the  defence,  and  assoilzied  the  defenaer. 

Fol,  Dic.Y.h  p.  439.    P.  Falconer,  No.  39,  p.  21. 

f  *^  Sir  P.  Home  reports  the  same  case  : 

John  Graham  having  pursued  Janet  Ruthven,  relict  of  the  deceased  Alexander 
Murray  of  Melgum,  for  payment  of  6000  merks,  as  his  factor  and  chamberlain  fee, 
for  managing  of  her  husband's  estate  before  his  decease  ;  alleged  for  the  defender, 
There  was  no  salary  due,  because  there  was  none  conditioned ;  and  the  defunct, 
her  husband,  in  his  own  lifetime,  did  entertain  the  said  John  Graham  and  his 
children  in  his  house,  which  must  be  allowed  in  place  of  the  fees,  seeing  her  husband 
never  promised  him  any  more  but  to  maintain  him  in  his  house  ;  ba  also,  he  having 
counted  with  her  husband,  he  did  grant  a  discharge  of  his  intromissions,  which  neces- 
sarily imphes  either  there  was  no  salary  due,  otherwise  he  would  have  craved  allowance 
thereof  in  his  accounts ;  or  if  there  was  any  due,  it  was  allowed  at  counting. — Answered, 
That  albeit  there  was  no  express  condition  for  a  salary,  yet  ex  natura  rei,  the  pursuer 
having  managed  Melgum's  afiairs  for  the  space  of  five  years,  he  ought  to  have  a  salary, 
seeing  by  the  law,  whoever  manages  another  man's  afiairs,  the  party  [6535]  whose  affair 
is  managed  is  liable  for  a  salary  to  the  pursuer  that  manages  the  same  actionenegotiarum 
gestorem  ;  and  it  is  denied  that  he  got  any  salary  allowed  at  the  fitting  of  his  accounts  ; 
and  it  cannot  be  otherwise  proved  but  scripto  vd  jurumento  ;  and  the  accepting  a  dis- 
charge of  his  intromission  cannot  militate  against  him,  because  it  bears  a  reservation 
of  all  that  was  due  to  him  by  bond,  ticket,  or  otherwise. — The  Lords,  in  respect  the 
pursuer  had  fitted  his  accounts  with  the  defunct,  her  husband,  and  had  taken  a  dis- 
charge of  his  intromission,  without  seeking  allowance  of  any  salary,  and  that  there 
was  no  paction  for  a  fee  or  salary  when  he  entered  to  the  service  ;  therefore  found 
there  was  none  due.  Sir  P.  Home,  MS.  v.  1,  No.  349. 


No.  11.  [6548]  ^iCK  V,  Oliphant.     January  18,  1677. 

Tyrie  of  Drumkilbo  being  debtor  to  Douglas  of  Kilspindie,  in  a  sum  of 
money,  the  same  was  arrested  by  Janet  Mackmath ;  and,  in  a  competition 
betwixt  her,  as  arrester,  and  Sir  James  Douglas,  as  having  right  to  the  sum  by  transla- 
tion from  Douglas  of  Lumsdale,  as  assignee  by  Kilspindie,  Sir  James  was  preferred, 
because,  before  the  arrestment,  Lumsdale's  assignation  was  intimated  by  a  charge 
of  homing  ;  in  which  process,  improbation  was  proponed  against  Lumsdale's  assigna- 
tion, which  was  not  sustained  by  exception,  but  reserved  by  action,  whereupon  reduc- 
tion and  improbation  was  intented,  yet  Sir  Lawrence  Oliphant  of  Gask  purchased 
the  right  from  Sir  James  Douglas,  and  did  defend  it  in  the  improbation,  till  at  last 
the  assignation  was  improven.  There  is  now  a  reduction  and  declarator  intented 
against  Sir  Lawrence  and  others,  for  reducing  the  decreet  of  preference  founded  upon 
the  false  assignation,  and  for  decerning  Sir  Lawrence,  and  all  those  having  riffht  from 
bim,  to  refund  the  arrested  sum,  and  the  annualrents  thereof.  It  was  alleged  for  the 
Defenders,  That  there  is  now  produced  a  true  assignation  intimated  by  a  homing, 
which  therefore  did  denude  Kilspindie  before  the  arrestment,  and  so  must  defend 
these  defenders  deriving  right  from  Lumsdale.  The  pursuer  answered,  Imo,  That 
Sir  Lawrence  Oliphant  having  taken  a  right  after  the  matter  was  htigious,  and  having 
most  tenaciously  defended  in  the  false  assignation,  he  cannot  now  make  use  of  this 
true  assignation.  2do,  This  tme  assignation  was  never  Lumsdale's  delivered  evident, 
ftnd  therefore,  did  not  denude  Kilspindie  ;  for  albeit  delivery  is  presumed,  and  needs 
not  to  be  proved  where  the  writ  is  m  the  hand  of  him  in  whose  fa-[6549]-vours  it  was 
granted ;  yet  here  the  true  assignation  was  produced  by  the  arrester,  gotten  out  of 
the  hands  of  the  successors  of  Alexander  Douglas,  writer ;  and  it  is  evident  by  the 

MOR.  I.  26* 


810  IMPLIED   OBLIGATION 

horning  raised  upon  the  assignation,  which  is  alleged  to  be  the  intimation  theieot 
that  the  keeper  of  the  register  marks  the  same,  as  produced,  not  by  Lumsdale  the 
assignee,  but  by  Eolspindie  the  cedent.  It  was  rephed,  that  Sir  Lawrence  Oliphact 
being  free  of  the  suspicion  of  the  forgery,  his  using  of  the  false  assignation  ouonot 
exclude  him  to  make  use  of  the  terce,  which  beinff  produced  by  the  arrester,  is  ^ner- 
gent  to  him,  and  was  not  in  his  power  or  knowledge.  2do,  The  evidences  are  not 
sufficient  to  instruct  the  not  delivery  of  the  assignation,  seeing  Alexander  Doi]^ 
was  writer,  both  to  Kilspindie  and  Lumsdale.  3tio,  Though  it  had  not  been  dehTered, 
yet  being  intimated  by  a  charge  of  horning,  and  granted  by  the  cedent  for  relief  d 
cautionry,  wherein  the  assignee  was  engaged,  it  becomes  effectual  without  ddir^ 
for  the  cautioner's  relief,  and  he  might  have  compelled  the  cedent  to  deliver  it ;  ii 
though  it  be  true  that  any  man  may  take  bond,  assignation,  or  other  rig|ht,  in  the 
name  of  any  other,  and  use  all  diligence  thereon,  and  if  he  retain  the  same  withoat 
delivery,  he  may  compel  that  party  to  denude  himself,  or  declare  against  liim,  tliat 
his  name  was  used  to  the  cedent's  behoof,  which  cannot  hold  in  this  case,  where  the 
assignee  has  a  proper  interest  of  relief ;  and  it  is  inconsistent  that  Kilspindie  could 
pretend  that  the  assignation  made  by  Kilspindie  to  Lumsdale,  for  Lumsdale's  rebei 
of  his  cautionry,  was  in  trust,  for  the  behoof  of  Kilspindie  the  cedent,  except  in  so  far 
as  exceeded  the  relief.  And  it  is  offered  to  be  proved,  that  Lumsdale,  or  those  denvii^ 
right  from  him,  did  pay  the  sums  enumerated  in  the  assignation. 

The  Lords  found,  that  an  assignation  whereupon  the  cedent  raised  homing  and 
charged  in  the  assignee's  name,  being  for  the  assignee's  relief,  was  efPectual  withooi 
delivery,  in  so  far  as  the  cautioner  was  distressed,  or  made  payment. 

The  defender  further  alleged,  That  that^  member  of  the  libel  concluding  against 
Sir  Lawrence  Oliphant,  to  make  payment  of  the  sums,  for  which  the  arrestment  ms 
laid  on  in  quantum  luorcUus  est  (in  so  far  as  he  took  right  without  any  antecedent 
interest,  after  the  matter  was  litigious,  and  by  defending  the  false  assignation  for 
several  years,  did  debar  the  arrester  until  Drumkilbo's  estate  was  affected  with  ad- 
judication for  other  debts,  which  excludes  the  arrester,  whereby  Sir  Lawrence  lud 
fain,  and  the  arrester  had  loss)  that  that  conclusion  was  not  relevant,  because  Sir 
lawrence  transmitted  his  right,  and  might  lawfully  make  his  best  of  it. 

The  Lords  found  the  foresaid  conclusion  relevant  against  Sir  Lawrence,  in  so  tar 
as  he  made  profit  in  getting  sums  more  than  he  gave  out,  having  taken  right  after  the 
matter  was  litigious,  but  ordained  the  arrester,  upon  payment,  to  assign  an  equivalent 
part  of  the  sum  to  Sir  Lawrence.  Stair  v.  2,  p.  496. 


No.  20.         [6566]  John  M'Kinnon  v.  Charles  M'Kinnon.    June  16, 1756. 

An  heir  of  provision,  who  succeeded  as  nearest  heir  at  the  time  the  succession  opoied, 
was  obliged  to  denude  on  the  existence  of  a  nearer  heir,  though  the  entad  cosk- 
tained  no  denuding  clause  in  that  event. 

Neil  M*Kinnon  had,  in  the  year  1731,  disponed  the  estate  of  M'Kinnon  to 
John  M^Kinnon  younger,  and  the  heirs-male  of  his  body ;  whom  failing,  to  liie 
[6567]  heirs-male  to  be  procreated  of  the  body  of  John  M'Kinnon  elder;  wbom 
failing,  to  John  M'Kinnon  tacksman  of  Messinish. 

A  few  years  after,  John  M^Kinnon  younger  died,  but  without  heirs-male  of  his 
body ;  and  at  that  time  there  were  no  heirs-male  of  the  body  of  John  M'Kinnon  elder; 
for  which  reason  John  M'Kinnon  tacksman  of  Messinish  served  himself  heir  to  John 
M'Kinnon  younger,  and  took  up  the  estate. 

After  this,  in  the  year  1753,  John  M'Kinnon  elder  had  a  son  named  Charles. 

The  tutors  of  Charles  brought  an  action  against  John  tacksman  of  Messinish,  to 
denude  of  the  estate  in  favour  of  Charles. 

Pleaded  for  John  of  Messinish ;  Ever  since  the  decision  Lord  Mountstewart  r. 
Sir  James  M'Kenzie,  2d  January  1708,  voce  Succession,  it  had  been  a  point  fixed  in 
the  law  of  Scotland,  that  the  nearest  heir  to  the  deceased  at  the  time  might  serve 
heir  to  him,  notwithstanding  the  possibility  of  a  nearer  one ;  and  in  consequence  of 
that  it  follows,  that  as  the  entermg  heir  is  a  modus  acquirendi  dominii,  it  must  he 
perpetual  in  its  effects,  and  no  contingency  happening  afterwards  will  overturn  it 
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Answered  for  Charles ;  By  tlie  disposition,  the  estate  was  plainly  to  be  in  the 
heir-male  of  the  body  of  John  the  elder,  upon  the  failnre  of  heirs-male  of  the  body  of 
John  the  younger ;  but  as,  when  this  last  event  happened,  the  law,  to  avoid  the 
inconveniency  of  leaving  the  fee  in  fend^fnti,  had  allowed  it  to  be  vested  in  the  nearest 
heir  for  the  time,  so,  when  a  nearer,  the  true  heir,  appeared,  the  inconveniency  of 
leaving  the  fee  in  j>ende9Ui  ceased,  and  the  original  disposition  was  enabled  to  have  its 
effect.  Vide  decision,  13th  November  1707,  George  M'Kemiie  v.  Lord  Mountstewart, 
voce  Succession  ;  and  Corehouse  v.  Wier,  cited  in  Bruce  v.  Melville,  22d  Feb.  1677, 
voce  Succession,  and  Stair,  b.  3,  t.  5,  §  50. 

**  The  Jjords  found.  That  the  pursuer  has  rijght  to  the  estate  of  M'Kinnon  from 
the  time  of  his  birth  ;  and  that  the  defender  is  obl^ed  to  denude  thereof  in  his  favour." 

Reporter,  Justice-Clerk. — ^Act.  Ferguson. — ^Alt.  Lockhabt. 

J.  2>.  Fac.  Col  No.  204,  p.  302. 


No.  24.    [6575]  Mark  Pringle  t?.  Major  George  Lewis  Macmurdo.    June  30, 1796. 

A  tenant  found  not  to  be  entitled  to  dispose  of  any  part  of  the  fodder  raised  on  his 
farm,  except  his  hay,  and  the  straw  of  his  outgoing  crop,  though  there  was  no 
clause  in  the  lease  expressly  prohibiting  him  from  selling  it. 

Major  Macmurdo  obtained  from  Mark  Pringle  a  lease  of  the  farm  of  Faimilee  in 
Selkirl^ire,  for  eleven  years  and  a  half,  by  wMch,  besides  obliging  himself  to  pay  a 
suitable  rent,  he  became  boimd  to  lay  down  a  considerable  part  of  the  lands  with 
barley,  clover,  and  rye  grass,  "  two  years  previous  to  the  issue  of  the  tack,  and  to  leave 
the  same  in  grass  at  that  period ;  the  land  to  be  properly  manured  with  lime  or  dung 
with  the  barley  crop." 

Major  Macmurdo  at  first  resided  on  this  farm,  but  he  afterwards  took  another  in 
Dumfriesshire,  to  which  he  removed,  leaving  Fairnilee  to  be  managed  by  servants. 

In  autumn  1795,  Major  Macmurdo  advertised  a  sale  of  the  growing  crop  upon  it ; 
reserving  as  much  as  was  necessary  for  the  maintenance  of  the  servants  and  horses 
employed  on  the  farm. 

Mr.  Pringle  applied  to  the  Sheriff  to  prohibit  the  sale. 

The  Sheriff  ordered  Major  Macmurdo  to  give  in  a  condescendence,  from  which  it 
appeared,  that  the  farm  consisted  of  63  acres,  of  which  23  were  under  crop ;  that  there 
had  been  17  bolls  of  oats  sown  on  it ;  and,  that  it  had  been  chiefly  laboured  by  two 
horses. 

The  Sheriff  afterwards  appointed  certain  farmers  "  to  visit  and  inspect  the  corns 
upon  the  farm  of  Faimilee,  and  to  set  off  as  much  thereof  as  shotdd  be  sufficient  for 
the  maintenance  of  two  horses,  from  the  time  the  com  should  be  reaped  until  Whit- 
sunday next ;  appointed  the  defender  to  consume  the  same  upon  the  farm,  with  such 
beasts  as  he  should  think  proper  for  that  purpose ;  and  granted  warrant  to  sell  and 
dispose  of  the  remainder  of  the  crop,  he  always  finding  caution  to  the  pursuer  for  the 
current  year's  rent." 

The  sale  accordingly  took  place ;  but  two  days  after,  Mr.  Pringle  applied  for  an 
advocation  of  the  process,  and  an  interdict,  to  prevent  the  coms  from  being  carried 
off  the  grounds. 

The  interdict  was  at  first  granted ;  and  afterwards  the  Lord  Ordinary  on  the  bills 
passed  the  bill,  but,  "  in  respect  that  part  of  the  crop  was  sold  in  terms  of  the  Sheriff's 
mterlocutor,  before  the  bill  was  presented,  removed  the  interdict,  without  prejudice 
to  any  claim  of  damages  competent  to  the  complainer,  on  account  of  part  of  the  crop 
being  sold." 

In  the  advocation,  the  pursuer  contended,  Imo,  That  it  necessarily  followed,  from 
the  clause  in  the  lease  obliging  the  defender  to  leave  part  of  the  farm  properly  manured, 
that  he  was  to  consume  the  whole  fodder  upon  it.  2do,  That,  at  any  rate,  this  was  an 
implied  obligation  on  every  lessee  of  lands ;  Febmary  1665,  Murray  v,  Balcanquid,  voce 
Tack;  1776,  Macmurray  t7.'Sir  William  Maxwell;  1785,  Duke  of  Roxburgh  v.  Archibald.* 

♦  The  two  last  not  reported. 
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[6678]  ^e  Loi^  Ordinary  found,  "  That  though  there  was  no  express  danaemiltt 
contract  of  lease  granted  by  the  pursuer,  Mr.  Pringle,  to  the  defender.  Major  Mac- 
murdo,  which  ties  him  down  from  carrying  off,  or  otherwise  disposing  upon,  toe  wMi 
fodder  or  straw  that  may  be  produced  on  the  farm  of  Faimilee,  yet  that  he  is  not  at 
liberty  so  to  do,  in  opposition  to  the  will  of  the  landlord ;  as,  were  such  conduct  to  be 
tolerated,  it  would  be  attended  with  ruinous  consequences  to  the  ground,  as  weD  u 
repugnant  to  the  general  mode  of  cultivation  in  the  country ;  and  therefore  prohilHted 
and  discharged  the  defender  from  selling  off  in  future,  either  by  public  roup  or  priTsti 
bargain,  the  fodder  on  said  farm  of  Faimilee,  and  ordered  him  to  consume  the  saint 
thereon  during  the  remainder  of  his  lease." 

And  his  Lordship,  on  rehearing  the  cause,  found  the  defender  "  was  entitled  to  ad 
his  hay,  and  the  straw  of  his  outgoing  crop,  but  quoad  itUra  adhered  to  the  fonner 
interlocutor." 

In  a  reclaiming  petition,  the  defender  stated,  in  point  of  fact,  that  he  had  made 
great  improvements  on  the  farm  since  his  entry  to  it ;  that  he  proposed  to  manure  it 
with  compost  dunghills  annually ;  and  that  it  was  the  practice  m  SelkirkBhiie  kt 
tenants  to  sell  corns  on  the  foot  without  challenge. 

In  point  of  law,  he  pleaded  ;  The  lease  in  question  contains  no  stipulation  litiA 
infers  a  prohibition  on  the  tenant  to  dispose  of  the  fodder  produced  on  Uie  grounds, 
and  no  such  limitation  arises  from  the  nature  of  the  contract.  A  tenant  is  absohite 
proprietor  of  the  fruits,  and  as  such,  may  dispose  of  them  as  he  thinks  proper.  Hie 
landlord  can  require  nothing  more  than  that  he  shall  labour  the  ground  saJm  rd 
substantia,  and  restore  it,  at  the  end  of  the  lease,  in  as  good  condition  as  he  found  it; 
Erskine,  b.  2,  t.  6,  §  39.  Besides,  the  prohibition  contended  for  would  prevent  tke 
inhabitants  of  towns,  and  tenants  of  grass-farms  from  providing  themselves  with  sbtsw 
for  feeding  and  littering  their  cattle,  and  other  purposes. 

Observed  on  the  Bench ;  A  tenant  cannot  sell  fodder  ofi  his  lands,  unless  he  eitiier 
bargain  with  the  purchaser  for  the  dung  produced  from  it,  or  purchase  as  much  for  tJie 
use  of  his  farm. 

The  Lords  unanimously  "  refused  the  petition,"  without  answers. 

Lord  Ordinary,  Cbaiq. — For  the  Petitioner,  Hay. — Clerk,  Mexzies. 
R.  D.  Fac.  Col  No.  227,  p.  628. 


No.  4.  [6686]  John  Scott,  indweller  in  Douglas,  Grizel  Wilson  his  wife,  and 
John  and  Elizabeth  Scotts  their  Children,  and  Mr.  William  M'Cotbi5, 
Minister  of  the  Gospel  at  Douglas,  their  Trustee  v.  John  Wilson.    June  22, 1773. 

The  nomination  of  a  trustee,  in  a  deed  executed  by  a  man  and  his  wife,  tot  behooi 
of  their  children,  is  revocable  by  the  father,  as  their  administrator  in  law,  thoo^ 
the  deed  should  contain  no  express  power  of  revocation* 

Grizel  Wilson  being  entitled  to  a  legacy  of  £1000  Sterling,  that  was  bequeadied 
by  her  brother  James's  last  will,  she  impowered  John  Wilson,  anotiier  biothcr,  to 
uplift  that  money  from  his  brother's  executors,  which  he  did  accordingly ;  but  Aa 
money  remained  in  his  hands. 

Thereafter,  Grizel  Wilson,  and  her  husband  John  Scott,  executed  a  deed,  whereby 
they  assigned  and  disponed,  to  the  said  John  Wilson,  as  sole  trustee  for  Robert^  John, 
Mary,  Margaret,  Christian,  and  Elizabeth  Scotts,  their  chUdren,  the  sum  of  £740 
Sterling,  part  of  the  £1000  legated  to  her,  by  certain  proportions  and  divisions  tfaeiein 
mentioned ;  the  remaining  sum  of  £260  being  thereby  reserved  to  the  said  John 
Scott,  for  his  own  proper  use  :  *'  Surrogating  and  substituting  the  said  John  V^boa, 
as  trustee  for  our  said  children,  in  our  full  right  and  place  of  the  premises  for  ercr; 
wiih.  full  power  to  the  said  trustee,  for  behoof  of  our  children,  to  uplift  and  receive 
the  sums  above  assigned,  call  and  pursue  therefor,"  &c.  And  without  piejndice 
of  the  foresaid  nomination  of  trustee,  "'  I  (t.e.  the  said  Grizel  Wilson),  hereby  oaiw 
and  appoint  the  said  John  Wilson  to  be  sole  tutor  and  curator  to  our  children,  for 
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guiding  and  governing  them  in  their  afiEairs  and  business,  tarn  ad  lites  quam  ad  negotia, 
until  mey  arrive  at  the  age  of  21  years  complete ;  with  full  power  to  him,  as  tutor 
and  curator  foresaid,  to  give  up  inventories  of  our  said  children,  their  means  and 
estate,  before  any  judge  competent,"  &c 

By  another  deed,  proceeding  on  a  recital  of  the  aforesaid  settlement,  and  of  their 
being  resolved  to  alter  the  same,  particularly  the  nomination  of  trust  in  favour  of 
ihe  said  John  Wilson,  in  regard  they  were  not  satisfied  that  he  should  have  any 
concern  with  their  childrens  funds  or  affairs  after  their  death,  Orizel  Wilson  and 
her  husband  revoked  said  settlement,  and  nomination  of  trust,  in  favour  of  John 
Wikon;  and  then  they  brought  an  action  before  the  Sheriff  against  Wikon,  for 
payment  of  £800,  and  interest  due  thereon.  To  which  he  objected,  That  the  deed 
was  irrevocable,  and  that,  in  respect  of  the  interest  the  children  had  therein,  he  could 
not  be  compelled  to  part  with  the  money. 

While  this  matter  was  depending,  the  pursuers,  and,  with  them,  their  six  children, 
all  of  full  a^e,  except  the  two  youngest,  John  and  EUzabeth,  both  of  them  past  the  age 
of  pupillanty,  concurred  in  executing  a  n^w  trust-right  in  favour  of  Mr.  William 
M^Cubbin ;  and  the  Sheriff  gave  decree  against  Wibon ;  who  havinjg  brought  a 
suspension,  the  pursuers  declared  they  had  no  intention  to  deprive  their  children  of 
any  jus  qwBsitum  they  had  by  virtue  of  the  first  deed ;  but  did  only  insist,  in  so  far 
as  concerned  the  nomination  of  the  defen-[6686]*<l6^9  ^1^^  it  ^fts  imder  the  power  of 
the  father,  and  that  it  depended  on  his  pleasure  to  recall  the  same,  and  to  nominate 
other  managers,  as  he  thought  proper. — And  the  Court  bein^  of  that  opinion, 
whether  Wilson  was  to  be  considered  m  the  light  of  a  trustee,  or  in  that  of  a  factor, 
appointed  by  the  father  : 

The  Lords  repelled  the  reasons  of  suspension,  and  found  the  letters  orderly  proceeded. 

Act.  Dean  of  Faculty. — ^Alt.  M*Quben. — Clerk,  Robertson. 

Fol  Die.  V.  3,  p.  307.    Fac.  Col  No.  72,  p.  175. 


No.  1.  [6587]  Weddeebuen  «.  Scrimoeour.    July  18,  1666. 

A  father  having  left  a  legacy,  thinking  his  wife  was  with  child,  in  these  terms, 
that  if  his  wife  should  have  a  male  child,  the  legatar  should  have  the  sum  of  4000 
merks ;  and  that  if  she  should  have  a  daughter,  the  legatar  should  have  the  sum  of 
5000merks. 

The  Lords  found,  that  though  she  had  no  child,  the  legacy  should  be  effectual 
er  'prcBsum'pta  voluntate  testatoris ;  seeing  it  cannot  be  thought,  but  that  he  rather 
intended  a  legacy  for  him,  if  he  had  no  child,  than  in  the  case  she  should  bring  forth 
a  child ;  Et  in  conditionibus  primum  locum  obtinet  voluntas  defuncti,  eaque  regit  con- 
ditioneB.    L.  19  2>.  De  conditionibus, 

July  26,  1666. — In  the  case  Scrimgeour  and  Wedderbum  of  Kingenny  (mentioned 
before  18th  July),  a  legacy  being  to  be  effectual  in  that  case  only,  if  the  testator's 
wife  should  not  be  brought  to  bed  of  a  man  child ;  it  was  found,  that  a  male  child 
should  be  understood  a  living  child ;  and  that  homo  m^rtuus  and  a  dead  child  is  nuUus 
in  law ;  and  that  the  legacy  should  be  effectual,  though  she  had  been  brought  to  bed 
of  a  male  child,  but  dead. 

Fol  Die.  V.  1,  p.  441.    Dirleton,  No.  18,  p.  9,  and  No.  32,  p.  14. 


No.  5.  [6590]  Anderson  v.  Anderson.    July  18,  1729. 

In  a  contract  of  marriage  there  occurred  the  following  clause :  ^'  And  in  case 
thfice  should  happen  to  be  only  one  daughter,  he  obliges  him  to  pay  the  sum  of  18,000 
marks;  if  there  be  two  dai^hters,  the  sum  of  20,000  merks,  whereof  11,000  to  the 
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eldest,  and  9000  to  the  youngest ;  and  if  there  be  three  daughters  the  sum  of  3Q,0W 
merks,  12,000  to  the  eldest,  10,000  to  the  second,  and  8000  to  the  youngest."  1 
fourth  daughter  having  existed  of  this  marriage ;  in  a  process  betwixt  her  and  die 
other  three,  the  question  occurred,  whether  she  could  have  any  share  of  the  30,0M 
merks  upon  the  presumed  will  of  her  father,  or  if  she  was  to  be  left  to  insist  for  her 
legal  provision  ab  intestato  ?  The  Lords  found  the  fourth  daughter  entitled  to  a 
proportion  of  the  30,000  merks,  and  found  her  proportion,  suitable  to  the  provision 
made  in  the  contract  of  marriage,  to  be  4500  merks ;  so  as  to  restrict  the  eldest 
daughter  to  10,500  merks,  the  second  to  8500  merks,  and  the  third  to  6500  meib* 
See  Appendix.  FoL  Die.  v.  1,  p.  441. 


No.  6.  [6591]  Beizly  v.  Napier.    February  1,  1739. 

Where  an  executor  was  nominated,  with  power  (which  the  office  implies)  U^ 
intromit  with  the  whole  money  and  effects  of  the  defunct,  with  this  clause  subjoined, 
**  And  I  hereby  debar  and  seclude  all  others  from  any  right  or  interest  in  my  said 
executry  " ;  in  respect  of  the  secluding  clause,  whidi  was  considered  as  viz^oallj 
the  same  as  if  the  executor  had  been  appointed  universal  legatary,  it  was  found  tint 
the  testament  conveyed  the  whole  effects  to  the  executor. 

Kilkerran  (Legacy),  No.  1,  p.  32€. 


No.  12.     [6599]  James  Wharbie,  Vintner  in  Whitehaven  v.  The  distant  Relatioos 
of  Edward  Wharrie.    July  16,  1760. 

A  residuary  legacy  was  left  among  the  testator's  relations  not  named  in  the  testament 
The  nearest  relation  of  the  testator  claimed  the  whole,  upon  this  ground,  Tfast 
he  was  not  named  as  a  legatee,  and  that  it  could  not  be  me  testator's  intention 
that  the  residue  should  be  divided  among  all  his  relations  in  the  remotest  degree 
who  were  not  named.    The  claim  was  repelled. 

Edward  Wharrie  of  Guildford,  in  the  county  of  Surrey,  having  resided  for  many 
years  at  Dimifries,  executed  a  testament,  by  which  he  appointed  William  Lightbody 
of  Liverpool  his  sole  executor.  He  directed  him  to  pay  all  his  debts  and  a  nnmbor 
of  legacies,  amon^  which  there  is  one  in  the  following  words  :  ''  To  the  three  children 
of  James  Wharrie,  vintner  in  Whitehaven,  or  survivors  of  them,  share  and  shard 
alike,  the  sum  of  £750  Sterling." 

After  the  legacies  is  the  following  clause  :  "  All  which  legacies  being  paid,  I  appomt 
and  ordain  my  said  executor  to  remit  the  surplus  of  my  money  to  Andrew  JBinnie, 
in  the  parish  of  Graitnev,  and  William  Johnston  in  Langriggs,  to  be  by  them  divided 
equally  amongst  my  relations  not  herein  named ;  and  I  appoint  the  legacies  to  be 
paid,  and  the  surplus  to  be  remitted,  within  year  and  day  after  my  decease." 

After  Wharrie's  death,  a  competition  ensued  betwixt  James  Wharrie,  vintner  in 
Whitehaven,  to  whose  children  the  £750  had  been  left,  and  some  more  distant  relations 
of  the  defunct,  for  about  £300,  which  remained  after  paying  the  legacies ;  and  for 
determining  the  preference  of  the  parties,  a  multiplepoinding  was  ra^ed  in  the  name 
of  Lightbody,  the  executor,  and  of  Binnie  and  Johnston,  the  trustees  above  mentioned. 

Pleaded  for  the  more  distant  Relations,  That  by  the  very  words  of  the  testament, 
it  can  never  be  understood  that  James  Whame,  or  any  other  person  whatever^ 
should  be  entitled  to  claim  the  whole  of  the  money  in  question.  The  soiphis  is 
thereby  directed  to  be  divided  equally  among  the  defunct's  relations  not  named  in  the 
testament.  It  is  impossible,  therefore,  ^at  though  James  Whanie  were  the 
nearest  relation,  he  could  pretend  an  exclusive  right  to  this  money. 

2do,  It  is  clear,  that  by  the  words  of  the  testament,  he  is  cut  out  from  any  share 
in  the  surplus.  It  is  thereby  specially  provided,  that  no  person  named  in  the  testament 
could  be  entitled  to  any  share.    But  James  Wharrie  is  expressly  named,  and  a  eon- 
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sideiable  sum  left  to  his  children.  Besides,  as  he  was  expressly  under  the  testator's 
view,  and  as  nothing  is  left  to  him,  it  is  evident  that  the  testator  did  not  mean  that 
lie  should  be  entitled  to  claim  any  thing  farther  than  the  £750  left  to  his  children. 

[6600]  Pleaded  for  Wharrie ;  Notwithstanding  the  clause  in  the  deed,  it  cannot 
be  pretended,  that  the  surplus  falls  to  be  divided  amongst  the  relations  of  the  testator 
to  the  remotest  degree.  The  fair  meaning  and  construction  of  this  clause  is,  that 
after  the  legacies  are  paid,  the  residue  is  to  be  divided  among  such  as  would  have 
succeeded  to  the  defunct  ab  intestato,  provided  they  are  not  named  in  the  will.  If, 
therefore,  there  is  any  one  person  who  would  have  excluded  all  the  rest  ab  intestato, 
he  is  entitled,  in  like  manner,  to  take  the  surplus  in  preference  to  more  remote  relations. 
James  Wharrie  is  undoubtedly  the  defunct  s  nearest  relation  not  named  in  the  will, 
and  consequently  is  entitled  to  exclude  all  the  rest. 

2do,  It  could  never  be  the  meaning  of  the  testator,  that  no  person  whose  name 
is  contained  in  the  testament,  should  have  any  title  to  this  surplus.  The  obvious 
meaning  is,  that  no  person  who  is  honoured,  or  receives  any  thing  by  the  testament, 
could  have  any  title.  Wharrie  certainly  has  got  nothing  by  the  will,  and  therefore 
must  be  entitled  to  a  share  of  the  surplus.  Suppose  he  had  been  a  witness  to  the 
deed,  and  consequently  his  name  therein  mentioned,  it  cannot  be  pleaded,  that  he 
would  have  been  thereby  excluded.    The  cases  are  perfectly  parallel. 

'*  The  Lords  having  considered  the  clause  in  the  testament,  whereby  the  residue 
of  the  defunct's  effects,  after  payment  of  his  debts,  the  large  legacy  to  James  Wharrie's 
children,  and  other  legacies  therein  mentioned,  was  to  be  remitted  to  the  trustees 
in  Scotland,  to  be  by  them  immediately  divided  among  his  relations  not  therein 
named,  found,  That  James  Wharrie  is  not  entitled,  as  nearest  of  Idn,  to  claim  the 
said  residue  to  the  exclusion  of  the  testator's  other  relations  not  named  in  the  said 
testament,  among  whom  the  trustees  shall  divide  the  same ;  and  therefore  repel 
the  claim  of  James  Wharrie  in  Whitehaven,  as  being  contrary  to  the  purview  of  the 
testament." 

For  Wharrie,  Macquebn. — For  Lightbody,  Hew  Dalrymple. — Clerk,  Forbes. 

P.  M.  Fol  Die,  V.  3,  p.  309.    Fac.  Col  No.  236,  p.  430. 


No.  14.        [6601]  Countess  of  Cromarty  v.  The  Crown.    January  26, 1764. 

A  person  settled  on  his  wife  a  jointure,  and  in  case  of  no  children,  a  greater.  Being 
attainted,  his  wife  was  found  entitled  to  the  larger  jointure,  because,  though  he  had 
children,  they  could  not  succeed  to  him. 

The  estate  of  Cromarty  standing  entailed  in  favour  of  heirs-male,  the  Earl  in  his 
contract  of  marriage,  anno  1724,  *'  became  bound,  in  case  of  children  of  the  marriage 
who  shall  succeed  to,  and  enjoy  the  estate,  to  infeft  his  lady  in  a  liferent  locality  of 
40  chaklers  victual ;  and  in  case  there  be  no  children  of  the  marriage,  who  shall  succeed 
to  and  enjoy  the  estate,  he  became  bound  to  make  the  said  locahty  50  chalders."  To 
which  there  is  added  the  following  clause  : ''  That  if,  at  the  dissolution  of  the  marriage, 
there  be  children  who  shall  succeed  to,  and  enjoy  the  estate,  but  who  shall  afterwards 
decease  during  the  Ufe  of  his  said  spouse,  she,  from  that  period,  shall  be  entitled  to  50 
chalders,  as  if  the  said  children  had  not  existed." 

The  Earl  of  Cromarty  being  forfeited  in  the  year  1745,  having  issue  both  male  and 
female,  a  claim  was  entered  by  his  lady  for  her  jointure  of  50  chalders,  to  take  place  after 
her  husband's  death.  Objected  by  his  Majesty's  Advocate,  That  she  is  entitled  to  40 
chalders  only,  there  being  sons  of  the  marriage,  who,  but  for  the  forfeiture,  would 
succeed  to  the  estate.  Answered,  That  taking  the  words  of  the  contract  strictly, 
according  to  common  law,  the  claim  must  be  restricted  to  40  chalders,  because  it  cannot 
be  said  hterally  that  there  are  no  children  of  the  marriage  who  can  succeed  to,  and 
enjoy  the  estate.  But  here  the  forfeiture  is  plainly  a  c<i8iM  incogitatus,  about  which 
the  parties  interposed  no  will ;  and  equity  dictates,  that  the  lady  ought  not  to  sufier 
by  this  over-[6602]'Sig^t,  but  that  the  same  ought  to  be  supplied  by  the  Court,  pro- 
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yided  it  can  be  made  evident  what  would  have  been  the  will  of  the  parties,  had  tJie 
event  been  foreseen.    About  this  there  can  be  no  doabt ;  for,  if  the  Earl  was  wiUing  to 
give  a  jointure  of  60  chalders  to  his  spouse,  in  case  his  brother  or  his  nephew  shmiJd 
succeed  to  his  estate,  mtdto  magis  in  the  case  of  a  forfeiture. 
'*  The  claim  accordingly  was  sustained  for  50  chalders." 

Sd.  Dee.  No.  213,  p.  278. 


No.  15.    Dr.   Joshua  M'Eenzie  v.  Legatees  of  Mrs.  Elizabeth   Holts. 

February  2, 1781. 

A  lady  conveyed  to  a  person,  for  behoof  of  his  son,  a  sum  which,  in  case  of  the  son's  dealL 
was  to  devolve  to  the  children  of  three  families  equally.  This  legatee  having  diei 
it  was  found  that  the  sum  must  be  divided  among  the  children  of  the  three  familitt 
in  capita,  and  not  among  the  families  collectively ;  that  children  bom  alter  tke 
testator's  death,  but  before  the  legatee's  death,  had  right  to  a  share  ;  that  tiie  isie 
of  those  children  who  died  before  the  legatee,  were  entitled  to  their  parent's  shaie ; 
but  that  the  heirs  of  those  who  died  without  issue  before  the  legatee's  death,  hid 
no  claim. 

Mrs.  Elizabeth  Holte,  by  her  last  settlement,  conveyed  to  Dr.  M'Kenae  her  whole 
funds,  in  trust,  for  behoof  of  his  children ;  '*  but,  in  case  of  the  death  of  Jame» 
M'Kenzie  (one  of  them),  she  appointed  the  sum  of  £700  to  be  paid  and  divided  by  ha 
said  trustee,  equally  among  the  children  of  Janet  M'Kenzie,  and  the  children  of  Anst 
M'Kenzie,  and  the  children  of  Anne  Monro." 

James  M'Kenzie  having  died,  the  legacy  became  due  to  the  persons  above- 
mentioned.     Some  difficulty,  however,  occurred  in  the  mode  of  distributing  it. 

Of  the  children  of  the  different  families,  one  was  not  born  till  after  the  deadi  of 
the  testatrix,  and  several  others  who  had  survived  the  testatrix  were  predeceased  at 
the  time  of  James  M'Kenzie's  death,  and  one  of  these  had  left  issue. 

Doubts,  therefore,  arose  concerning  the  following  points ;  Imo,  Whether  the 
division  prescribed  by  the  settlement  should  be  made  in  capita,  or  in  stirpes ;  2d<v 
Whether  the  child  born  after  the  testatrix's  death  was  entitled  to  a  share  ;  and  ZHo, 
Whether  the  issue  or  next  of  kin  of  such  of  the  children  as  survived  the  testatrix,  but 
died  before  James  M'Eenzie,  had  also  a  ri^ht  to  a  portion. 

In  order  to  obtain,  for  the  direction  of  his  conduct,  the  judgment  of  the  Court  n^n 
the  different  claims  resulting  from  these  particulars,  the  trustee  called  all  the  parties 
interested  into  Court,  by  a  process  of  multiplepoinding,  when  appearance  was  made 
for  a  considerable  number  of  them. 

Some  of  the  Judges,  in  reference  to  the  first  point,  were  of  opinion,  that  the  mode 
of  expression  used  by  the  testatrix,  in  the  above  quoted  clause  of  the  deed,  espeoaUf 
in  the  repeated  insertion  of  the  particle  "  and,"  seemed  to  indicate  an  idea  of  a  diviaon 
between  the  several  families  collectively,  and  not  among  the  children  of  them  ail,  as 
mere  individuals. 

The  judgment  of  the  Court,  however,  was  as  follows  : 

"  Find  that  the  sum  of  £700,  bequeathed  by  Mrs.  Elizabeth  Holte,  in  the  event  of 
the  death  of  James  M'Kenzie,  to  the  children  of  Janet  and  Anne  M'Kenzie,  and  Anne 
Monro,  falls  to  be  divided  amongst  the  said  children  equally  in  capita  ;  and  that  eack 
of  the  said  children  who  existed  at  the  death  of  the  said  James  M'Kenzie,  though  bom 
after  the  death  of  the  testatrix,  has  [6603]  right  to  an  equal  share  thereof :  And  £nd 
that  the  issue  of  such  of  the  said  children  as  died  before  the  said  James  M'Eenzie,  hsTe 
right  to  their  parent's  shares  of  said  legacy ;  but  that  the  nearest  in  Idn  of  the  chiMiea 
who  died  without  issue  before  James  M'Kenzie,  have  no  right  to  any  part  thereof." 

Reporter,   Lord    Gardenston. — Act.   J.   M'Ejsnzie. — Alt.    ELPHDrsTOirs  and  J. 
M*Kenzib,  Jun.— Clerk,  Menzibs. 

8.  l'ac.Crf.No.27,p.«. 
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l^o.  16.     Haroabbt  Ouphant  and  her  Husband  v.  John  Oliphant. 

June  19,  1793. 

An  heir  of  entail  exercised  a  reserved  faculty  to  its  full  extent,  by  granting  a  bond  of 
provision  to  his  younger  children  then  existing.  He  afterwards  married  a  second 
time,  and  had  a  son  and  a  daughter  by  the  second  marriage,  but  died  before 
making  any  alteration  on  the  former  bond  of  provision.  The  son  of  the  second 
marriage  having  succeeded  to  the  estate,  the  Lords  found,  that  he  was  not  entitled 
to  any  share  of  the  bond  of  provision,  but  reserved  to  the  daughter  to  claim  her 
share. 

The  entail  of  the  lands  of  Bachilton,  executed  by  Patrick  Ohphant  in  1729,  contains 
the  following  provision  :  ''  That  it  shall  always  be  liesome  and  lawful  to  me,  and  the 
hail  other  heirs  of  tailzie  who  shall  succeed  in  time  coming,  to  provide  my  younger, 
or  their  younger  children,  other  than  the  heir  who  shall  succeed  to  the  lands  and  estate 
before  mentioned,  with  suitable  and  competent  provisions,  not  exceeding  three  years 
free  rent  of  the  estate  for  the  time." 

Under  this  entail,  John,  commonly  called  Lord  Oliphant,  succeeded  to  the  estate. 
In  1776,  when  he  had  three  children,  Henry,  Margaret,  and  Eleonora,  he  granted  to  the 
two  latter  a  bond  of  provision  for  £1000,  or  such  other  sum,  less  or  more,  as  should 
amount  to,  and  not  exceed  three  years  rent. 

After  the  date  of  this  bond,  John  Oliphant  married  a  second  wife,  by  whom  he  had 
two  children,  John,  who  was  above  two  years  of  age  when  his  father  died  in  the  year 
1781,  and  Janet,  of  whom  he  left  his  wife  pregnant. 

At  his  death  he  had  no  other  fund  for  the  provision  of  his  younger  children,  except 
the  reserved  power  to  burden  contained  in  the  entail.  Henry,  the  eldest  son  by  the  first 
marriage,  predeceased  his  father,  leaving  one  son,  John  Harrison  Oliphant,  on  whom 
the  estate  devolved. 

In  1785,  Mar|;aret  Ohphant  took  a  decree  of  constitution  against  him,  for  one  half 
of  the  sum  contamed  in  her  father's  bond  of  provision  to  her  sister  and  her,  and  having 
thereafter  led  an  adjudication  against  the  estate,  she  brought  an  action  of  mails  and 
duties. 

John  Harrison  Ohphant,  the  defender  in  this  action,  at  the  same  time  brought  a 
reduction  of  the  bond,  and  whole  diUgence  proceeding  upon  it ;  but  having  died  during 
the  dependence  of  these  actions,  the  succession  opened  to  his  imcle  John  Ohphant, 
who  thereby  became  a  party  to  them,  and 

Pleaded ;  The  reserved  faculty  was  intended  as  a  fimd  of  provision  to  the  whole 
younger  children  of  the  heir  of  entail.  John  Lord  Ohphant,  therefore,  by  excluding 
his  cMldren  of  the  second  marriage,  exceeded  his  powers,  and  they  are  entitled,  if  not 
to  set  aside  the  bond  in  toto,  at  least  to  an  equal  share  of  its  benefit  with  his  younger 
children.  Upon  the  same  principle,  althougn  a  [6604]  father  has  the  power  of  dis- 
tributing the  sums  provided  by  a  marriage-contract  to  the  younger  children,  if  he 
^ookl  attempt  to  exclude  any  one  child  altogether,  that  child  would  be  entitled  to  the 
same  sjiare  as  if  no  division  had  been  made. 

The  case  in  question  is  much  stronger  than  if  the  children  of  the  second  marriage 
had  been  intentionally  excluded.  At  the  date  of  the  bond,  the  defender  and  his  sister 
were  not  in  existence,  or  in  the  view  of  the  granter.  In  these  circumstances,  the  law 
will  presume,  that  it  was  granted  under  the  imphed  condition,  that  if  other  children 
should  afterwards  be  born,  they  should  come  in  for  an  equal  share  ;  18th  July  1729, 
Anderson  v.  Anderson,  No.  5,  p.  6590 ;  Inst  hb.  2,  tit.  13,  §  1 ;  Vinnius,  ad  loc  cit. ; 
D.  lib.  3,  §  l,Deinju8L  rupL,  dc,  test,  1. 12,  pr.  ejus  tit, ;  l>74ib.  28,  tit.  2,  De liber,  et  post, 
dc.  ;  Voet.  §  4,  ejw  tit. ;  Blackst.  vol.  2,  p.  502 ;  Raymond's  Reports,  p.  441,  Lugg  v. 
Lugg  ;  Peere  WilUams  Reports,  v.  1,  p.  304,  Cook  v.  Oakly. 

Answered ;  The  entail  gave  the  heir  a  power  of  providing  for  the  younger  children, 
but  laid  him  under  no  obhgation  to  grant  a  provision  to  any  one  of  them,  far  less  to 
the  whole.  The  spirit  of  an  entail,  which  is  to  preserve  the  estate  as  free  from  incum- 
brances as  possible,  is  adverse  to  the  presumption  of  such  an  obhgation.  As  therefore 
the  father  might  have  omitted  to  take  advantage  of  the  faculty  altogether,  so  he  is  the 
sole  judge  of  the  proper  mode  of  exercising  it ;  the  children  here  had  no  jus  crediti,  as 
they  would  have  had,  if  they  had  claimed  under  a  marriage-contract. 
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How  far  it  was  an  implied  condition  in  the  bond,  that  the  children  bom  after  iti 
date  should  have  an  equal  share  of  it,  is  a  mere  question  of  intention,  and  presumptioB 
is  excluded  by  the  circumstances  of  the  present  case,  where  the  granter,  the  heir  wider 
a  strict  entail,  survived  the  execution  of  the  bond  fifteen,  and  the  birth  of  the  defeDder, 
two  years  ;  Bankt.  v.  1,  p.  227,  §  6, 20th  December  1758,  Yule  t?.  Yule,  No.  51,  p.  6400. 

The  plea  of  the  defender  is  the  more  unfavourable,  that  he  has  since  his  father's 
death  succeeded  to  the  entailed  estate  ;  and  it  cannot  be  presumed,  that  his  father, 
had  he  foreseen  that  event,  would  have  diminished  the  provisions  to  his  daughters  od 
his  account,  or  at  least  it  is  probable  that  he  would  have  qualified  the  provision  so  » 
that  it  should  cease  upon  the  defender's  succeeding  to  the  estate.  Little  arffimest 
can  be  drawn  from  the  Tit,  Derupt,  dc,  test  because  by  the  Roman  law  sui  Mereda 
could  only  be  disinherited  nominatim  ;  so  far,  however,  as  its  principles  admit  of  a 
question  of  implied  intention,  it  is  agreeable  to  the  doctrine  now  laid  down ;  L  102, 
D.  De  condit,  et  demonsL  hb.  35,  tit.  1  ;  Voet,  lib.  36,  tit.  1,  §  18,  ad  S,  C.  Tre&c«. 

Replied  ;  If  the  heir  of  entail  had  made  no  provision  upon  the  younger  chiUieo, 
the  Court,  upon  the  same  principles  of  equity  upon  which  they  had  proceeded  ia 
similar  cases,  would  have  found  them  entitled  to  the  full  extent  of  the  faculty; 
10th  February  1673,  Graham  v.  Lord  Morphie,  No.  10,  p.  4100. 

[8605]  ^^6  Lord  Ordinary  '*  repelled  the  defences,  and  decerned  against  tke 
tenants  and  factor  in  the  maib  and  duties  hbelled." 

At  advising  a  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench ;  If  the  defender  ever  had  a  right  to  claim  any  part  of  t^ 
bond  of  provision,  he  could  not  lose  it  by  succeeding  to  the  estate.  But  as  he  vu 
bom  two  years  before  the  death  of  his  father,  who,  during  that  time,  neither  revoked 
the  bond,  nor  made  any  alteration  upon  it,  the  presumption  of  law  is,  that  he  did  not 
intend  that  this  son  should  have  any  share  of  the  provision.  The  defender's  ststa  is 
in  a  different  situation.  She,  as  a  posthumous  child,  may  be  entitled  to  a  proportioiul 
part  of  the  bond.  But  as  she  is  not  a  party  in  the  present  suit,  all  that  can  be  done  is  to 
reserve  her  interest. 

The  Court  accordingly  "  repelled  the  defences,  so  far  as  the  petitioner  (defender) 
claimed  any  share  of  the  provision  in  question,  as  one  of  the  younger  children,  and 
f oimd  the  pursuer  and  her  husband  entitled  to  one  half  of  said  provision  ;  reaerriM 
nevertheless  to  Janet  Oliphant  the  petitioner's  sister  to  claim  a  share  of  the  sftid 
provision." 

Lord  Ordinary,  Hailbs. — Act.  Rolland  et  a/u.— Alt.  Maclkod-Bannatyne.— Qeik, 

Sinclair. 

K  D.  Fol.  Die.  V.  3,  p.  310.    Fac,  Col.  No.  63,  p.  138. 


No.  12.  [6616]  Mr.  James  Bailue  v.  Silvertonhill.    January  31, 1621. 

The  Lords  found  no  process  in  improbations,  except  the  advocate  be  pursuer, 
albeit  the  decreet  obtained  at  the  advocate's  instance  was  craved  to  be  reduced,  sod 
that  the  advocate  was  defender. 

Found  by  the  Lords,  that  a  decreet  of  improbation,  given  against  a  minor  of  six 
years  not  compearing,  was  reduceable,  and  that  he  could  not  be  heard  to  produce. 

In  the  same  cause  found,  that  he  should  be  heard  to  improve  the  executions  of  tbe 
summons,  albeit  the  process  bore  that  he  compeared  and  proponed  an  exception 
dilator,  and  thereafter  passed  from  his  compearance.  Kerse^  MS.  fol.  207. 


No.  140.    [6715]  Thomas  Dunbar  of  Muchrome  v.  The  Vassals  of  the  Barony  of 
;;    Muchrome.    December  20, 1662. 

It  was  sustained  that  the  defender  had  produced  sufficient  to  exclude  the  pursuer,  and 
that  till  his  rights  produced  were  discussed  and  taken  away,  there  could  be  oo 
certification  contra  non  'producta. 

Thomas  Dunbar  of  Muchrome  pursues  reduction  and  improbation  against  ^ 
vassals  of  the  barony  of  Muchrome,  wherein  all  the  terms  being  run,  re-[6716}'SC'^8 
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defences,  now,  at  the  last  term,  it  was  alleged  for  Hay  of  ArioUand,  no  certification 
contra  non  producta  against  him,  because  he  had  produced  a  precept  of  clare  constat 
from  the  pursuer's  father  as  heir,  to  whom  he  pursues.  2do,  It  was  alleged,  That  he  bad 
produced  sufficiently  to  exclude  the  pursuer's  right  produced,  and  so  till  his  rights 
produced  were  discussed  and  taken  away,  there  could  be  no  certification  contra  non 
jfraduda.  The  pursuer  answered  to  the  first,  that  the  precept  of  clare  constat  was  but 
m  obedience  of  a  precept  out  of  the  chancellary.  As  to  the  ancient  rights  produced,  if 
the  defender  would  rest  thereon,  he  needed  not  stand  that  certification  should  be 
granted  against  any  others  not  produced,  seeing  these  produced  are  sufficient ;  but  if 
ihe  certification  should  be  thus  stopped,  the  effect  of  all  improbations  and  non-entries 
should  be  marred  by  dropping  in  new  writs  from  time  to  time,  and  still  disputing 
thereon,  and  so  dispute  the  reasons  before  the  production  were  closed ;  at  least  the 
defender  ought  to  allege,  that  the  writs  produced  are  sufficient,  and  declare  he  will 
make  use  of  no  further  in  this  process. 

The  Lords  repelled  the  first  allegeance  on  the  precept  of  clare  constat  being  for  obedi- 
ence, but  found  the  second  allegeance  relevant  hoc  ordine,  and  ordained  the  defender 
to  condescend  upon  his  rights  by  way  of  defence  to  the  pursuer,  to  answer  thereto 
presently.  Fol.  Die.  v.  1,  p.  450.    Stair,  v.  1,  p.  151. 


No.  177.  [6765]  Hekdebson  i;.  Henderson.    June  20, 1672. 

In  an  improbation,  where  a  term  was  circumduced  for  not  abiding  by  the  writ,  it  was 
declared  to  make  no  faith,  as  if  it  had  not  been  produced. 

In  an  improbation  betwixt  Henderson  and  Henderson,  the  production  being 
satisfied,  and  the  writs  produced,  there  was  a  term  assi^ed  to  the  defender  to  compear 
and  abide  by  the  same  ;  and  the  defender  not  compearmg,  and  the  term  circumduced, 
it  was  proposed  to  the  Lords  what  should  be  done  thereupon,  whether  the  writs  should 
be  improven  simpliciter  upon  that  evidence,  that  the  user  thereof  would  not  bide  by 
the  same,  so  as  to  infer  a  forgery,  or  if  further  evidence  behoved  to  be  made  use  of. 

The  Lords  found,  That  decreet  ought  to  follow  thereupon,  as  upon  the  certification 
implied  in  the  act  for  biding  by,  that  they  should  make  no  faith  in  the  same  manner  as 
in  a  certification  for  not  production.  Fol,  Die.  v.  1,  p.  457.    Stair ^  v.  2,  p.  85. 


No.  22.  [6849]  Campbell  v.  Campbells.    December  15, 1738. 

A  father  who  was  bound  in  his  contract  of  marriage  to  provide  and 
secure  a  sum  of  money,  and  also  the  conquest  during  the  marriage,  to  himself  and 
wife  in  conjunct  fee  and  liferent,  and  the  children  of  the  marriage  in  fee,  having  pur- 
chased an  estate  in  land  during  the  marriage,  and  taken  the  rights  thereof  to  hmiself ,. 
his  heirs  and  assignees,  thereafter,  by  deed,  settled  his  whole  estate,  heritable  and  move- 
able, upon  his  eldest  son,  with  the  burden  of  such  provisions  to  his  yoimger  children 
as  two  Noble  Lords  therein  named  should  appoint. 

In  a  reduction  of  this  settlement  at  the  instance  of  the  younger  children,  it  was 
pleaded,  that  they  were  creditors  per  capita,  and  each  entitled  to  an  equal  share ;  and 
answered  for  the  defenders,  that  obligations  in  contracts  of  marriage  in  favour  of  the 
children  of  the  marriage,  are  in  law  understood  to  be  granted  familice,  so  as  to  restrain 
alienations  extra  familiam,  but  not  to  rank  each  a  creditor  in  capita,  or  to  restrain  the 
iather  from  giving  the  whole  to  any  one  he  pleases. 

The  Lords  found,  '^  Tliat  each  of  the  children  were  entitled  to  a  share  in  the  said 
special  sum  and  conquest,  and  that  the  father's  taking  his  whole  land  estate  ac<}uired 
by  him,  and  disponing  his  whole  moveables  to  his  eldest  son,  [6860]  one  of  the  children 
of  the  marriage,  was  not  legal  implement  of  the  above  provisions  ;  but  found  that  the 
hiker  had  a  power  of  division  of  the  said  special  sum  and  conquest  amongst  his 
ddldien,  in  such  maimer  as  might  be  found  rational ;  and  therefore  found  that  he 
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might  lawfully  acquire  a  land  estate,  and  take  the  rights  tiiereof  to  his  eldest  scm,  ud 
might  also  dispone  lus  moveable  estate  to  him,  with  the  burden  of  rational  proTuioDi 
to  his  other  children ;  and  found,  that  as  the  father  had  himself  power  to  aettie  and 
determine  the  extent  and  proportion  of  the  provisions  to  be  paid  to  the  jomigv 
children,  he  might  also  delegate  that  power  to  any  other  person  in  whom  he  ooofided; 
and  superseded  further  procedure  till  a  day  certain,  betwixt  and  which  notice  was  to  be 
^ven  to  the  said  Noble  Lords  to  declare  their  will  in  the  matter." 

And  they  having  declined  to  interpose,  the  Lords  ''  found  the  foresaid  deed  of 
settlement  void,  and  the  whole  children  entitled  to  an  equal  shaxe  of  boUi  hoitage 
and  moveables,  and  found  that  they  had  no  powers  to  interpose  in  the  modification  d 
rational  provisions  to  the  younger  children." 

N,B,  Heirs  or  children  in  provisions  in  contracts  of  marriage  receive  their  oqd- 
struction  from  the  nature  of  the  subject  provided.  If  it  be  a  land  estate,  then  whefiker 
the  provision  be  to  heirs  or  to  children,  it  is  the  heir  of  the  marriage  who  is  creditor  a 
the  provision ;  if  it  be  a  sxmi  of  money  that  is  to  be  laid  out  and  secured,  or  a  teneraait 
in  burgh  that  is  provided,  where  there  is  no  view  of  the  continuation  of  a  family,  diea 
whether  the  expression  be  heirs  or  children,  the  whole  children  are  cieditora. 

Kilkerran  (Provision  to  Heirs  and  Childrbn),  No.  i,  p.  456. 


No.  27.  [6870]  Livingstone  v.  Fullbrton.    February  28, 1627. 

One  Livingston  seeking  decree  to  be  transferred  in  one  William  Fullerton,  is 
lawfully  charged  to  enter  heir  to  his  father,  it  was  alleged.  That  the  summons  «is 
raised  before  year  and  dav  had  past  after  the  defender's  birth,  though  his  lather 
had  died  year  and  day  before ;  for  the  child  was  posthumous.  It  was  found,  tbt 
he  should  have  waited  year  and  day  after  the  child's  birth  before  he  had  nised 
summons  upon  his  charge.  Fol  Die.  v.  1,  p.  467.    SpoUiatoood  (Heir),  p.  137. 


No.  32.  [6873]  Hamilton  t;.  Bonar.    February  6,  1677. 

An  apparent  heir  intromitting  with  moveable  heirship  and  rents  of  land,  withio 
year  and  day  after  the^efimct's  decease,  may  be  pursued  for  his  debts,  d  wm 
habet  animum  deliberandi  intra  annum  et  diem. 

The  Lords  found,  that  apparent  heirs  may  be  pursued,  as  behaving  bef(»e  At 
year  expire  ;  seeing  eo  ipso  that  miscent,  adeunt  passive ;  and  as  to  that  pretence, 
that  they  would  be  wronged  if  it  should  have  appeared  by  the  probation  tiiat  thej 
did  not  meddle ;  it  is  of  no  weight,  seeing  the  Lords  may  modify  expenses. 

Fol  Die.  V.  1,  p.  468.    DirUUm,  No.  450,  p.  31§. 


No.  35.    [6876]  Janet  Pitcairn  v.  Bobert  Walwood.    December  4, 1702. 

Poinding  of  the  ground  may  be  pursued  imJbra  annum  deliberandi. 

Janet  Pitcairn,  relict  of  William  Walwood  of  Touch,  being  infeft  in  a  itaea^ 
annuity  of  1000  merks  per  annum,  pursues  a  poinding  of  the  ffround  against  the 
tenants,  and  Robert  Walwood,  now  apparent  heir  to  the  fiar,  her  husbai^;  vbo 
alleged,  No  process  against  him  till  his  annus  deliberamdi  expire.  Answered,  b 
pursuits  for  personal  debts  a  year  is  allowed  to  deliberate,  but  in  actions  contra  fwndwB, 
where  the  ground  is  principaUy  debtor,  and  the  heir  only  called  pre  more^  it  vtf 
never  pretended ;  and  at  this  rate  lifex^aters  might  be  ddayed  from  their  jointoitf 
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a  wbole  year  after  their  hnsband's  death,  and  the  heir  might  as  well  plead  an  annus 
ddiberandi  as  here ;  or  what  if  a  stranger  come  to  be  heritor  of  the  lands  craved  to 
be  poinded,  shall  he  have  a  year  to  deliberate  ?  And  there  is  no  charge  here  to  enter 
beir,  and  therefore  no  dehberation ;  and  it  was  so  found  in  real  actions,  2d  January 
1667,  Oliphant  contra  Hamilton,  No.  6,  p.  2171.  Replied,  Qtwrsum  is  the  heritor 
called  if  he  may  not  propone  a  defence  without  the  hazard  of  incurring  a  pasrave 
title  ?  and  a  declarator  was  not  sustained  against  an  apparent  heir  within  his  years 
of  deliberation,  26th  June  1667,  Dewar  v.  Paterson,  No.  31,  p.  6873,  only, 
that  it  was  in  a  count  and  reckoning,  and  not  in  a  poinding  of  the  ground.  The 
Lords  found  the  annus  deliberandi  took  no  place  in  this  case. 

Fol  Die,  V.  1,  p.  468.    FountainhaM,  v.  2,  p.  163. 


No.  87.    [6878]  George  Lockhart  of  Carnwath  v.  The  Heir  of  C5hbisly  of  KersweU. 

December  21,  1708. 

A  declarator  of  non-entry  was  sustained,  though  executed  within  the  year,  the  day  of 
compearance  falling  without  the  year. 

Qeorge  Lockhart  of  Carnwath,  being  superior  of  the  lands  of  Cheisly  of  Kerswell, 
and  likewise  a  creditor-adjudger,  he  pursues  the  heir  in  a  declarator  of  non- entry. 
Alleged,  No  process,  because  you  not  only  raised  your  summons  within  my  year  of 
deliberation,  but  did  likewise  execute  the  same  within  the  year ;  and  though  it  was 
to  a  day  of  compearance  without  the  year,  yet  the  citation  within  my  privileged 
time  was  preposterous  and  a  nimious  anticipation,  the  whole  year  being  indulged  to 
apparent  heirs  by  law.  Answered,  There  is  nothing  more  ordinary  in  practice  than 
to  raise  and  execute  the  summons  within  the  year,  providing  it  be  to  a  day  without 
it,  and  charges  to  enter  heir  have  ever  been  so  executed ;  and  Stair,  book  4,  tit.  8,  §  6, 
aUowB  the  same  in  the  very  case  of  non-entries,  which,  though  they  seem  penal  as  a 
feudal  delinquency,  yet  are  more  favourable  than  the  ancient  feudal  law  giving  the 
whole  rents  was,  whereas  the  retoured  duty  is  only  payable  before  citation  by  our 
customs. — The  Lords  repelled  the  allegeance  against  the  execution  of  its  being 
executed  within  the  year,  seeing  the  day  of  compearance  was  without  it.  But  what 
influenced  this  decision  much  was,  the  pursuer  having  suffered  his  summons  to  sleep 
for  several  years ;  and,  having  raised  a  wakening,  he  passed  from  aU  the  preceding 
years,  and  restricted  his  non-entry  to  the  date  of  the  execution  upon  his  wakening, 
and  declared  he  made  no  other  use  of  his  process  but  only  to  get  payment  of  the 
debts  Kerswell  owed  hi  m ,  though  this  fell  heavy  on  the  creditors.  It  was  started  among 
the  Lords,  if  a  summons,  whereon  nothing  had  followed  but  a  citation,  without  any 
judicial  minute  of  process,  could  regularly  be  wakened  ;  or  if  it  did  not  expire,  even 
as  a  charge  of  hormng  does,  if  denunciation  be  not  used  within  the  year  of  the  charge  ; 
for  why  should  a  messenger's  execution  of  a  summons  last  longer  than  his  execution 
on  a  homing  ?  Only  this  difference  may  occur,  that,  on  a  citation  in  a  summons, 
arrestment  or  inhibition  may  be  used,  and  why  should  they  perish  by  the  summons 
not  being  called  within  the  year ;  and  why  may  not  a  wakening  make  this  revive 
and  convalesce  ?  But  this  argument  seems  to  yield  where  no  such  diligence  is  done 
on  the  dependence,  that  there  it  should  totally  perish.  Sir  Thomas  Craig,  in  his 
hook  de  feudis,  screws  the  casualties  of  superiority  too  far,  because  they  were  anciently 

gatuitous  donations,  yet  now  when  acquired  for  onerous  causes,  they  cannot  be  so 
vourable,  for  mitiores  fcencs  nobis  semper  flacuere,  and  the  vassal  was  allowed  year 
and  day  for  applying  to  his  superior  to  be  entered  and  infeft,  ergo  the  apparent  heir 
within  that  space  ought  not  to  oe  pursued. 

December  15,  1709. — George  Lockhart  of  Carnwath,  being  superior  to  Cheisly  of 
Kerswell,  and  his  lands  being  affected  by  his  creditors'  diligence,  he  pursues  a  declarator 
of  non-entry  both  against  him  and  his  creditors.  Alleged,  Imo,  No  [6879]  process, 
because  your  action  is  raised  within  the  annus  deliberandi  allowed  to  apparent  heirs, 
And  executed  within  the  same,  though  the  day  of  compearance  be  without  the  year, 
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which  is  a  preposterous  diligence.  Answered,  There  is  nothing  more  ordinary  liiu 
raising  and  executing  of  summonses  ifiira  annum  deliberandi^  providing  ^  ds? 
you  cite  him  to  be  extra  annum.  Replied,  Whatever  may  be  tolerated  to  sostaiB 
ordinary  summonses  ad  fundandam  Utem,  yet  it  can  never  be  extended  to  odbv 
unfavourable  cases,  such  as  non-entries,  which  are  penaL  The  Lords  repelled  & 
dilator.  2do,  Alleged,  I  purged  the  mora,  in  so  far  as  I  ofEered  a  precept  of  chrt 
constat  with  a  year's  rent.  Answered,  Non  rdevat ;  for  I  being  minor,  the  offer  skoidd 
have  been  made  to  my  curators,  as  well  as  to  myself,  and  I  was  not  bound  to  sign 
your  precept ;  but  the  legal  compulsitor  was  to  run  the  charges  out  of  the  ChanoefT, 
which  method  you  took  not.  The  Lords  repelled  the  allegeance.  3tio,  Alleged, 
You  have  adjudged  the  lands  for  a  debt  owing  you  by  the  vassal,  and  so  may  amt 
in  pari  jhusu,  or  made  yourself  preferable  for  your  expenses,  and  they  were  ready 
to  prefer  him  quoad  his  debt,  as  far  as  his  diligence  would  carry  him,  but  it  cukiNt 
import  a  consolidation  of  the  property  with  the  superiority.  The  Lords  laid  bold 
on  an  ofEer  made  by  Camwath,  that  he  restricted  the  effect  of  his  non-entry  to  bii 
summons  of  wakening,  and  made  no  farther  use  of  the  casualty  of  non-entry  bat 
singly  to  prefer  him  to  the  other  creditors,  in  so  far  as  might  secure  the  payment  o! 
the  true  sums  owing  him,  viz.  principal,  annualrent,  and  debursed  expenses ;  there 
fore  they  repelled  the  creditors  hail  defences,  in  respect  of  his  declaration  and  reBtri^ 
tion  foresaid ;  which  imported,  that,  if  he  had  not  made  this  concession,  but  extended 
the  non-entry  to  the  full,  over  and  above  his  debt,  some  of  the  I^rds  would  not  hm 
been  so  clear  to  repel  the  defences.  For,  when  feus  were  gratuitous  donations,  it 
was  no  wonder  that  these  feudal  delinquencies  were  allowed ;  but  now,  these  200 
years  bygone,  they  being  onerous  and  bought  at  a  full  adequate  price  of  20  yeaa 
purchase  or  thereby,  it  seemed  mighty  unfavourable  to  forfeit  a  poor  vassal  upon 
the  matter,  for  his  negligence  in  not  entering  ddnto  tempore.  The  Lords  determmed 
nothing  about  the  year's  rent  for  entering  the  creditors,  seeing  that  was  due  by  law, 
and  came  not  to  be  considered  in  this  process.  The  heir's  own  entry  was  only  the 
duplication  of  the  feu-duty ;  but  the  first  adjudger  or  purchaser  being  a  singular 
successor,  behoved  to  pay  a  year's  full  rent,  if  the  superior  refused  any  ease. 

Fol  Die.  V.  1,  p.  467.    Fountainkall  v.  2,  pp.  473, 641. 


No.  42.    [6882]  Edwabd  Summers  v.  Simson  and  Gardneb.    December  23, 1757. 

The  objection,  That  diligence  was  intra  annum  deliberandi,  not  personal  to  the  heir,  bat 
competent  also  to  creditors.  A  person  left  a  daughter,  and  his  wife  pr^nant, 
who  brought  forth  a  posthumous  son.  This  son  died  a  few  months  after  his  birtL 
Found  that  in  computing  the  annus  deHberandi,  the  time  between  the  Other's 
death  and  the  birth  of  the  son  was  not  to  be  reckoned. 

On  the  23d  March  1751,  Thomas  Summers  died  considerably  in  debt,  leaving  a 
daughter  Margaret,  and  his  wife  with  child,  who,  on  the  23d  October  thereafter,  vas 
delivered  of  a  posthumous  son,  named  Thomas. 

On  the  28th  January  1752,  Simson,  one  of  the  creditors  of  Thomas  Summers  the 
father,  took  decreet  of  constitution  against  Thomas  the  son,  as  charged  to  enter  hdz 
to  his  father,  and  on  the  16th  June  1752,  decreet  of  adjudication.  Thomas  the  son 
died  in  August  1752. 

In  a  competition  betwixt  the  creditors  of  Thomas  Summers,  it  was  objected  by 
Edward  Summers,  one  of  them,  to  this  diligence,  That  it  had  been  taken  intra  omiMi 
ddiberandi. 

Answered  for  Simson,  The  objection  was  never  made  by  Thomas  Summers,  the  son, 
to  the  diligence.  The  objection  was  personal  to  the  heir  himself  ;  and  if  he  did  not 
make  it,  no  competing  creditor  could  found  upon  it. 

Rephed  for  Edward  Summers  ;  By  the  nullity  of  the  two  decreets,  there  was  a  jvt 
qiKBsitum  to  him,  which  the  failure  of  the  heir  to  object,  could  not  (Usappoint.  The 
objection.  That  decreet  was  taken  intra  annum  ddiberandi^  is  known  to  make  tiie 
defender  as  much  free  from  the  effects  of  the  decreet,  as  the  objection,  That  a  bood 
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wanted  writer  and  witnesses  names,  is  known  to  make  him  free  from  the  effect  of  the 
bond.  In  the  last  case,  a  creditor  can  ob-[6883]'ject  to  the  bond,  though  the  defender 
did  not ;  and  in  the  other  case,  he  ought  to  be  allowed  to  object  to  the  decreet,  though 
the  defender  neglected  to  do  it. 

The  objection  of  minority  and  lesion,  or  on  the  head  of  interdiction,  appear  to  be 
abundantly  personal ;  yet  the  creditors  of  a  minor,  or  of  an  interdicted  person,  may 
make  use  of  these  objections  for  themselves,  bring  a  reduction  on  them,  and  turn  the 
imits  of  them  to  their  own  accoimt.  The  objection  of  deathbed  is,  from  our  old  law- 
books, and  the  nature  of  the  thing,  as  personal  as  can  well  be  conceived  ;  and  yet  it  is 
competent  to  the  creditors  of  the  heir  to  reduce  ex  capite  lecti  ;  Creditors  of  Balmerino 
isontra  Lady  Coupar,  No.  25,  p.  3203.  And  from  the  analogy  of  law  in  many  other 
cases,  the  bent  of  it  appears  to  be,  to  give  creditors  the  power,  not  only  of  affecting 
every  right  in  their  debtor,  but  likewise  of  pleading,  each  for  himself,  every  relevant 
ground  of  challenge  which  the  debtor  could  have  pleaded. 

With  regard  to  the  present  species  of  objection,  if  the  validity  of  it  was  made  to 
depend  on  the  heir's  proponing  or  not  proponing  it,  this  would  be  giving  a  power  to  the 
heir,  and  not  to  the  law,  to  unhinge  interests,  and  create  preferences.  Or  even,  though 
the  heir  was  not  partial,  yet  chance  preferences  might  happen,  altogether  contrary  to 
equity.  Every  one  knows,  that  he  ought  not  to  attack  the  heir  for  a  year,  and  that 
adjudications  within  year  and  day  of  each  other  are  equal;  trusting  to  this,  a  creditor 
might  not  use  his  adjudication  till  the  end  of  the  second  year,  and  during  the  first, 
another  creditor  has  proceeded  :  If  it  was  deemed  that  the  objection  was  only  personal 
to  the  heir,  then  it  might  happen,  that  by  the  heir's  neglecting  to  use  it,  a  creditor 
might  be  cut  out  altogether,  who  had  conformed  himself  exactly  to  the  known  pro- 
cedure of  law. 

"  The  Lords  found  Simson's  adjudication  null,  as  intra  annum  deliberandi.'^ 

In  this  competition  it  appeared,  that  Gardner,  another  creditor,  had,  on  the  9th  of 
May  1753,  taken  decreet  of  constitution  against  Margaret  Summers,  as  charged  to 
enter  heir  to  her  father,  and  on  the  7th  of  August  thereafter  adjudged. 

Objected  by  Edward  Summers  to  this  diligence.  It  was  taken  intra  annum  deUber- 
andi  of  the  year  which  Margaret  had,  after  the  death  of  her  brother  Thomas  the  son. 

Answered  for  Gardner,  That  adding  together  the  time  betwixt  the  death  of  Thomas 
the  father,  and  the  birth  of  Thomas  the  son,  when  Margaret  was  heir  ;  and  the  time 
betwixt  the  death  of  Thomas  the  son,  and  the  date  of  the  diligence,  when  she  likewise 
was  heir  ;  she  had  more  than  a  year  to  deliberate. 

Immediately  after  the  death  of  any  person,  the  annus  deliberandi  must  nm  every 
moment  against  some  person  or  other  ;  and  as  it  is  an  established  point,  [6884]  That  it 
does  not  run  against  a  child  in  utero,  it  must  have  been  running  against  Margaret  the 
daughter. 

*'  The  Lords  found  Gardner's  adjudication  void,  as  intra  annum^ 

For  Edward  Summers,  J.  Dalbymple. — For  Simson  and  Gardner,  Macqueen. 
J.  B.  Id,  Die.  V.  3,  p.  317.    Fac.  Col.  No.  76,  p.  131. 


No.  8.  [6887]  MuiR  v.  Muir.    January  1588. 

In  double  resignations  the  first  was  preferred,  though  sasine  was  first  taken  upon  the 

other. 

There  was  one  Robert  Muir  burgess  of  Kirkcaldy,  and  Moreston  his  mother, 
pursued  John  Muir  his  brother,  to  hear  and  see  a  pretended  renunciation,  made  in  the 
Bailie's  hands  of  a  tenement  of  land,  together  with  the  infeftment  and  sasine  that 
followed  thereupon,  to  be  reduced  and  rescinded,  because  the  said  tenement  being 
wadset  to  one  Smelhe,  burgess  of  the  said  burgh,  and  who  compeared  personally  before 
the  bailies  of  Kirkcaldy,  and  there  granted  [6888]  the  lands  lawfully  redeemed  by  the 
said  Moreston,  who  had  the  right  of  the  reversion,  and  thereafter  resigned  the  lands 
in  the  said  Moreston's  hands,  for  sasine  to  be  given  to  her  heritably,  as  to  her  that  had 
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tke  undoubted  right  of  the  leversion,  to  redeem  the  said  tenement ;  and  bo  the  aaid 
resignation  made  thereafter,  with  the  inf eftment  and  sasine  past  thereupon,  in  MenaX 
to  the  said  Moreston  and  Muir  her  spouse,  and  his  heirs,  in  fee  and  heritage,  ought  to  lie 
rescinded  ;  because,  in  respect  of  the  first  resignation,  the  maker  thereof  was  denndfld 
of  all  title  and  right,  and  had  no  power  to  make  the  same.  It  was  excepted  by  tb 
defender,  That  the  first  resignation  took  not  eSect  by  sasine,  but  bj  the  space  of  SD 
years  after  the  same  was  made,  and  so  was  adiu  imperfectiu,  and  the  resignation,  wHk 
the  inf  eftment  and  sasine  that  was  given  in  the  mean  time,  was  actiLs  perfedua ;  sodtke 
matter  being  reasoned  among  the  Lords  cum  summa  contentione,  it  was  alleged,  Tkt 
the  second  resignation,  with  the  sasine  that  followed  thereupon,  ought  to  have  plsoeiod 
be  preferred  to  the  first  resignation,  whereupon  no  sasine  following,  ^uia  de  ym  m 
acquirendo  dominio  ubi  plures  concummt,  ^otiorem  esse  causam  ejus  cm  priusteditio 
facta  est,  ut  in  L.  15,  Cod.  De  rei  vindicatione  ;  textus  est  apertissimus,  et  est  qam 
declarativa  juris,  questione  proposita  in  L.  6,  C.  De  haereditate  vel  actione  Yenditi. 
*'  Qui  tibi,"  ait  lex,  '*  haer^tatem  vendidit,  anteijuam  res  hsBreditarias  tnderet, 
dominus  earum  perseveravit,  et  ideo  vendendo  eas  aliis,  dominium  transferre  potnit"; 
and  so,  by  the  text,  the  first  resigner  and  the  first  resignation  being  made,  and  ao 
tradition  of  sasine  following  thereupon,  remained  still,  et  ut  ait  lex,  "^  persecenuitw 
dominioy^  and  might  aye  resign  again  in  favour  of  the  second,  with  sasine  and  tnditioi 
following  thereupon  ;  quia  f uit  actus  perf ectus  ;  et  tenet  Bald,  conclusive  in  dicta  1^ 
15,  C.  quod  prioritas  tituli  non  attenditur,  sed  prioritas  traditionis,  et  45,  ibid.  ait» 
quod  quoties  ad  confirmationem  alicujus,  actus  requiruntur  duo,  ille  potior  est,  p 
cujus  persona  ilH  duo  reperiimtur,  titulus  et  sasina ;  quae  vero  sasina  resolvitu  ii 
terrse  et  lapidis  traditione,  ut  moris  est ;  and  so  the  first  resignation,  without  the  msu 
following  thereupon,  could  never  be  judged  to  be  cuAus  perfectus  quoad  dominii  trdi' 
iionem  ;  but  the  resignation  made  thereafter,  with  the  sasine  and  tradition,  beho\fd 
to  be  preferred  as  before  is  rehearsed  ;  et  Bald,  quod  non  priorit€u  tituli  sed  traditvmi» 
attendehatur.  It  was  answered  upon  the  other  part.  That  the  first  resignation  baaf 
made,  the  resigner  thereof  was  utterly  denuded,  et  quod  poOea  plus  juris  in  alivm 
transferre  non  potuit  quam  ipse  Kahuit ;  and  albeit  there  was  no  sasine  that  followed 
immediately  after  the  same,  and  that  in  the  meantime,  sasine  was  obtained  upon  tk 
second  resignation,  yet  the  last  sasine  behoved  to  be  drawn  back  to  the  first  lesigpft- 
tion,  and  made  the  same  actus  validus  et  perf  ectus.  The  Lords,  after  long  reasoxuBf 
repelled  the  exception,  and  found  the  reason  of  the  summons  relevant. 

Fd.  Die,  V.  1,  p.  469.    ColvH,  MS.  p.  435. 


No.  11.       [6890]  Sir  William  Purves  v.  Strachan.    November  14, 1677. 

Kesignation  in  favor  em  does  not  denude  the  former  vassal ;  and,  till  the  new  vassal  be 
infeft,  the  casualties  of  superiority  fall  by  the  resigner  and  not  by  the  acquirer. 

Sir  William  Purves  as  donatar  to  the  marriage  of  the  heir  of  the  Laird  of  Hsick, 
who  died  last  infeft  in  the  lands  of  Creichie,  holden  ward  of  the  King,  whose  son  is 
unmarried,  and  marriageable,  pursues  a  poinding  of  the  said  lands  for  the  avail  d 
the  marriage.  Compearance  is  made  for  Strachan  of  Kinaldie,  who  alleged.  That  tfcc 
lands  of  (Seichie  could  not  be  affected  with  the  marriage  of  Elsick,  because  hii 
father  was  denuded  by  an  absolute  disposition  in  favours  of  Kinaldie,  and  a  leagM" 
tion  made  thereupon,  accepted  by  the  King  as  superior,  whereupon  there  is  a  chaitet 
granted  in  Exchequer,  "  changing  the  ward  with  a  novo  damusJ*'  The  puisuer 
answered,  non  relevat,  unless  Kmaldie  had  been  infeft  before  Elsick's  death,  because 
Elsick  continued  vassal  until  he  was  divested,  which  a  resignation  in  favoran  cobU 
not  do ;  it  is  true,  a  resignation  ad  remanentiam,  which  requires  no  more  for  ite 
accomplishment,  would  fully  denude  the  vassal,  and  consoUdate  the  property  wiA 
the  superiority ;  but  the  acceptance  of  a  resignation  in  favorem,  doth  mimrt  no 
more  than  the  superior's  being  willing  to  admit  a  new  vassal,  who  could  not  becoot 
vassal  till  he  were  infeft,  and  so  the  acceptance  did  only  import  an  obligation  upon 
the  superior,  whereby  he  might  be  obliged  to  infeft  the  new  vassal,  which  also  wp^i 
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oblige  that  vaaaal  to  complete  his  infeftment ;  but  there  is  neither  law  nor  practiaue 
to  take  firom  the  superior,  by  this  free  deed  of  his  accepting  of  a  resignation,  th» 
irbole  casualties  of  his  superiority,  except  only  the  non-entry,  which  reaches  only  tiie 
retoured  duties,  till  it  be  declared ;  for  the  person  in  whose  favours  the  resignation 
ia  made,  till  he  be  infeft,  is  no  vassal,  and  hath  no  real  right,  and  so  no  casualty  can 
iaSl  to  the  superior  by  his  ward  or  marriage,  or  his  liferent-escheat ;  neither  can  th& 
fee  recognosce  by  any  deed  of  his,  and  therefore  there  being  neither  example  nor 
rule  to  burden  the  new  intended  vassal,  the  old  vassal  remains  vassal,  and  aU  the 
casualties  fall  upon  his  account ;   for  the  property  remains  in  him,  though  it  be  in 
the  superior's  hands  by  non-entrjr,  in  the  same  way  as  it  is  before  the  vassal's  heir 
be  infeft ;  and  therefore  an  apprising  against  the  old  vassal,  and  infeftment  thereon 
before  an  infeftment  upon  the  vassal's  resignation,  will  be  preferred  ;  yea  a  voluntary 
infeftment  upon  a  posterior  resignation,  being  first  expeide,  will  be  preferred  to  a 
posterior  infeftment  upon  a  prior  resignation,  albeit  there  might  appear  fraud  in  the^ 
superior  and  prior  vassal,  in  granting  and  accepting  double  dispositions,  which  are 
declared  fraudulent  by  act  of  Parliament ;  yet  the  purchaser  of  the  first  infeftment 
not  being  jparticeps  fraudis,  ddu9  auctoris  non  chest  successori,  so  his  right  is  good ; 
and  it  is  certain  by  the  present  custom,  that  superiors  accepting  resignations,  do 
never  notice  when  the  new  infeftment  is  expede,  knowing  tne  old  vassals  remain 
till  then  ;  so  that  Einaldie  sibi  imputety  that  he  did  not  expede  his  infeftment  before 
his  author  died.     It  is  true,  if  the  superior  be  in  culpa  atU  mora,  in  not  expedinc  his 
infeftanent,  he  might  justly  lose  the  ca-[6891]-8ualty  incurred  by  his  own  fault  or 
delay.     It  was  replied  for  the  defender  that  the  resignation  accepted  denudes  the 
resigner,  so  that  in  him  there  is  no  real  right,  but  the  feudal  contract  betwixt  him 
and  his  superior  is  fully  dissolved ;   for  as  he  was  infeft  by  solemnity  of  sasine  by 
earth  and  stone,  so  he  is  divested  by  a  symbolical  re-delivery  of  his  fee  and  possession 
by  stafi  or  baton,  which  he  delivers  to  the  superior,  and  he  takes  it  in  his  hands,  in 
evidence  of  his  acceptance,  and  delivers  the  same  to  the  acquirer,  who  receives  it^ 
in  token  of  his  becoming  vassal,  which  dissolves  the  first  feudal  contract,  and  makes 
up  the  second ;  and  as  all  casualties  fall  by  the  apparent  heir,  though  not  infeft,  so 
the  casualty  should  occur  by  the  new  vassal,  as  if  he  were  infeft,  who  can  never 
pretend  that  by  his  own  delay  to  infeft  himself,  he  should  shun  the  casualties  of  the 
fee ;  for  it  is  certain  that  refutatio  feudi  is  always  competent  to  the  vassal,  he  satisfying 
anterior  casualties ;    which  refutation  is  upon  resignation  by  stafF  or  baton,  which 
truly  carries  the  fee  to  the  superior  ;  though  when  it  is  in  favorem,  there  be  an  obliga- 
tion upon  the  superior  to  resign  the  fee  to  another ;    and  therefore  the  mails  and 
duties  oelong  to  tne  superior  by  the  resignation  only,  ex  pleno  daminio ;  because  the 
former  vas^  cannot  pretend  to  the  duties,  having  resigned  the  fee ;    nor  can 
the  new  vassal,  till  he  hath  perfected  his  infeftment ;  so  that  the  superior  having  the 
fee  in  his  own  hands,  and  the  full  profit,  he  can  have  no  other  casualty ;    for  if 
the  question  were  now  of  the  ward-duties,  they  could  not  be  claimed  by  reason  of 
the  ward,  but  the  whole  duties  by  the  resignation ;  so  that  the  superior  should  have 
DO  casualty  after  resignation,  while  the  fee  is  in  his  hand ;   or  if  any,  it  should  not 
fall  by  the  old  vassal  but  by  the  new ;   wherein  neither  the  King  nor  any  other 
superior  will  have  detriment  as  to  the  future ;  because  they  may  qualify  their  accept- 
ance of  the  resignation,  that  the  new  vassal  should  be  Uable  in  all  the  casualties, 
through  his  death,  rebellion,  or  injury,  as  if  he  were  presently  infeft ;   which  would 
do  better  for  the  superior,  the  acquirer  being  always  more  opulent  than  the  seller  ; 
who  having  sold  the  lands  with  the  superior  s  consent  or  acceptance,  and  likelv  to 
be  free  of  a  t^ard,  should  at  the  option  of  the  buyer,  who  might  lie  uninfeft  so  long 
as  he  pleased,  incur  the  marriage  of  his  heir ;   which  ofttimes  would  be  of  greater 
value  than  this  fee ;    seeing  the  marriage  respects  the  apparent  heir*s  whole  estate 
heritable  and  moveable. 

The  Lords  found,  that  the  acceptance  of  a  resignation  in  favorem  did  not  denude 
the  former  vassal ;  and  therefore  till  the  new  vassal  was  infeft,  they  found  the  casusJty 
of  superiority  fallen  after  the  resignation,  to  arise  from  the  resigner,  and  not  from 
the  acquirer ;  and  so  found  the  land  to  be  burdened  with  Elsick's  marriage ;  for 
they  considered  that  the  real  right  of  property  is  not  in  the  superior  by  a  resignation 
HI  favoremj  and  he  only  liable  to  a  personal  obligation  ;  so  that  an  original  infeftment 
by  the  superior  to  a  third  party  might  give  tne  first  real  right,  and  exclude  both 
resigner  and  purchaser ;  and  though  the  question  were  of  the  ward-duties,  the  superior 
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might  take  himself  to  the  ward,  which  needs  no  declarator,  and  continues  dnzing 
the  vassal's  minority ;  [6892]  and  not  to  the  non-entry  falling  by  the  resigDatioii ; 
though  the  fee  be  in  the  superior's  hand  during  the  ward,  &c.,  yet  not  jure  prapridM^ 
but  jure  superioritatis  by  a  casualty  of  the  superiority. 

Fol  Die.  V.  1,  p.  469.    Stair,  v.  2,  p.  558w 


No.  13.         [6894]  Countess  of  Kincardine  v.  Earl  of  Marb.    February  1686. 

The  Lords  found,  that  an  infeftment  of  burgage  lands  from  the  King  was  doI 
from  the  right  superior,  though  the  Magistrates  of  Royal  Burghs  are  reputed  odIt 
the  King's  Bailies,  and  burgage  holds  of  the  King ;  and,  therefore,  prefened  i 
posterior  infeftment  from  the  Sailies  and  Town-clerk.  2do,  They  found  that  a  few 
acres,  bought  by  my  Lord  Kincardine  from  several  heritors,  being  imparked,  and 
so  naturally  united,  and  contiguous  with  some  other  parcels  of  his  own  land,  a  da- 
position,  given  by  a  subject,  for  taking  sasine  at  the  manor-place  for  all  these  aaes 
and  park,  was  sufficient,  without  a  formal  erection  and  union  from  the  King.— See 
Union.  Fol  Die.  v.  1,  p.  470.    Harcarse  (Infeftment),  No.  604,  p.  168. 


No.  14.    [6895]  Bessey  Bennet,  &c.  v.  James  Sclanders,  &c.    July  5,  1711. 

A  base  infeftment  of  annualrent  in  burgage  lands,  given  by  a  Bailie  of  a  burffh,  ss 
Bailie  in  that  part,  and  the  Clerk  as  a  common  notary,  was  sustained.  A  liiereDt 
infeftment  in  burgage  lands,  upon  a  precept  of  sasine  in  an  heritable  bond,  to 
be  holden  blench  of  the  granter,  was  sustained. 

Bessey  Bennet  and  James  Sands,  her  first  husband,  being  infeft  in  an  annualreofc 
of  £48,  out  of  some  tenements  and  burger  acres  in  Gulross,  belonging  to  the  deceased 
John  Sands,  upon  a  precept  of  sasine  in  an  heritable  bond  for  the  principal  Bum  of 
1200  merks,  granted  by  John  Sands  to  James,  his  eldest  son,  and  Bessey  Bennet,  Ui 
spouse,  the  longest  liver  of  them  two,  in  liferent,  and  to  the  children  of  the  marriage, 
in  fee ;  Bessey  Bennet  and  Mr.  William  Drummond,  her  present  husband,  for  Iib 
interest,  craved  to  be  preferred  in  a  competition  of  John  Sand's  Creditors. 

Alleged  for  the  other  Creditors,  Imo,  Bessey  Bennet's  infeftment  is  null,  no* 
being  given  h^  one  of  the  Bailies  of  the  burgh,  and  common  Clerk  thereof  as  sack, 
upon  resignation,  in  the  terms  of  the  act  27th,  Pari.  1,  James  VI.  and  Young  v.  Town 
of  Montrose,  15th  Dec.  1629,  voce  Superior  and  Vassal  ;  but  a  base  infeftment* 
granted  only  by  a  Bailie  of  the  burgh,  as  Bailie  in  that  part,  and  the  Clerk  as  a  commcn 
notary,  upon  a  precept  of  sasine  from  the  granter  of  the  heritable  bond,  to  be  bolden 
of  himself  blencn  ;  whereas,  by  a  long  tract  of  custom,  a  precept  of  sasine  is  nevef 
in  use  to  be  inserted  in  dispositions  of  burgage  lands,  but  only  a  procurators  of  res^ 
nation.  2do,  Suppose  base  infeftments  in  burgage  lands  could  be  sustained,  yet  tlitt 
cannot,  [6896]  because  not  recorded  in  the  books  of  the  shire,  or  general  register, 
but  in  the  Town-clerk's  books,  which  are  only  a  proper  register  of  sasines,  given  to 
be  holden  burgage  upon  resignation  in  the  Bailie  s  hands,  as  representing  the  com- 
munity. 

Aniswered  for  Bessey  Bennet,  The  act  of  Parliament,  in  King  James  VI.'s  tiiiic» 
dischargeth  private  infeftments  to  be  given  by  any  other  than  the  Bailies  and  Qeib 
of  the  burgh,  as  being  a  casualty  due  to  them ;  who  cannot  complain  for  bong 
deprived  thereof,  when  they  voluntarily  give  sasine  upon  the  granter's  precept  T^ 
decision,  15th  December,  1629,  relating  only  to  the  tinsel  of  superiority,  hath  w> 
contingency  with  the  point.  2do,  It  is  ridiculous  to  assert,  that  any  infeftment 
within  burgh,  whether  base  or  not,  should  be  registered  in  the  shire,  and  not  in  the 
town  books.  3tio,  Whatever  might  be  pretended  for  transmitting  the  property  rf 
burgage  tenements  by  public  resignation,  nothing  could  hinder  a  SCTVitude  upoa 
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these  to  pass  by  a  base  inf eftment ;  especially  considering  that  this  is  only  a  temporary 
right  of  merent  provision,  and  the  precept  oi  sasine  was  executed  by  the  Bailie  and 
the  Qerk,  and  recorded  in  the  town  Court  books,  in  the  terms  of  the  act  of  Parliament* 
The  Lords  sustained  the  infeftment  in  favour  of  Bessey  Bennet. 

Fol  Die.  V.  1,  p.  470.    Forbes,  p.  517. 


No.  34.     [6917]  The  Daughters  of  Mr.  James  Moeton  Supplicant.    November  26, 

1668. 

The  daughters  and  heirs  of  Mr.  James  Morton  gave  in  a  supphcation  to  the  Lords, 
making  mention  that  their  father  being  infeft  in  an  annualrent,  effeiring  [6918]  to  the 
principal  sum  due  to  him  by  the  Lord  Balcombie,  they  did  thereafter  obtain  decreet 
lor  the  principal  sum,  and  thereupon  apprised  the  property  wherein  they  stand  infeft, 
holden  of  the  King  ;  in  which  apprising  there  is  a  reservation  exprest,  without  prejudice 
of  the  infeftment  of  annualrent ;  and  now  being  desirous  to  be  infeft  in  the  annualrent, 
as  heirs  to  their  father,  and  that  themselves  were  superiors  by  the  infeftment  on  the 
apprising,  and  conceived  it  proper  for  them  to  infeft  themselves,  did  therefore  desire 
the  Lord^  to  grant  warrant  to  direct  precepts  forth  of  the  Chancery,  for  the  King  to 
infeft  them. 

The  Lords  having  considered  the  case,  and  argued  the  matter  amongst  themselves, 
whether  it  were  more  secure  and  legal,  that  they  should  be  infeft  by  the  King  upon  their 
supplication  ;  or  that  they  as  having  right  to  the  property  by  their  infeftment  on  the 
apprising,  should  grant  precepts  for  infefting  themselves  in  the  annualrent,  as  heirs 
to  the  annualrenter  ;  or  whether  their  infeftment  in  superiority  would  consolidate  the 
annualrent  without  infeftment ;  the  difficulty  against  the  King's  infefting  of  them  was, 
that  the  King  infefts  none  but  those  that  hold  immediately  of  him,  or  upon  the  dis- 
obedience of  the  immediate  superior,  supplendo  vices. 

To  which  it  was  answered,  That  the  King  may  supply  the  place  of  the  immediate 
Buperior,  either  when  he  will  not,  or  cannot  infeft  his  vassal,  and  the  petitioners  con- 
ceive that  in  this  case  they  cannot ;  and  both  being  extraordinary  remeids,  the  Lords 
may  do  the  same,  and  have  done  it  in  former  cases.  The  difficulty  as  to  infefting 
themselves  was,  that  the  right  of  property,  and  jus  nobUius,  did  extinguish  the  right 
of  annualrent ;  and  yet  the  right  of  property  may  be  reduced,  and  then  they  would 
he  necessitated  to  defend  themselves  by  the  annualrent ;  and  therefore  it  is  not  an 
absolute  extinction,  but  in  tali  casu  ;  and  therefore  they  have  reserved  the  same  in  the 
apprising.  The  difficulty  as  to  the  third  way  was,  that  if  the  right  of  the  superiority 
should  be  reduced,  they  should  be  without  infeftment  at  all. 

The  Lords  found  that  they  might  either  infeft  themselves  by  their  own  precept,  or 
might  get  precepts  from  the  King,  as  desired,  periculo  petentium,  or  they  might  make 
«se  of  both  together.  Fol.  Die.  v.  1,  p.  471.    Stair,  v.  1,  p.  567. 


No.  36.  [9919]  Wallace  v.  Dalrymplb.    June  23, 1742. 

Where  an  heritable  bond  bore  an  obligation  to  infeft  in  an  yearly  annualrent  out  of 
P?^^ular  lands,  and  forth  of  all  other  lands  belonging  to  the  granter,  and  lying  within 
the  shire  of  Ayr,  as  the  same  are  enumerated  in  the  granter's  in? eftments,  with  a  precept 
01  sasine  in  the  same  precise  terms,  whereon  the  notary  extended  a  sasine,  in  which  he 
comprehended  other  lands  as  contained  in  the  grantor's  infeftments  than  those  particu- 
r^'y^cntioned  in  the  heritable  bond  and  precept,  but  without  expressing  any  such 
^eftments  to  have  been  produced  to  him  ;  the  Lords  "  Found  the  sasine  null  as  to  aU 

^  lands  [6920]  other  than  those  particularly  expressed  in  the  heritable  bond  and 
precept,  which  were  the  only  warrants  produced  and  published  for  taking  thereof." 

Fol.  Die.  V.  3,  p.  317.    Kilkerran  (Sasine),  No.  4,  p.  504. 
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No.  43.    [6831]  The  Children  of  Wiluah  Graham,  Jbc.  v.  Captain  Johv  Gkaham,  kt, 

July  4, 1759. 

Asasine,  bearing  delivery  of  liferent  state  and  sasine,  though  proceeding  on  a  dispodtaoB 
of  the  fee,  veate  only  the  real  right  of  liferent. 

Thomas  Glover  was  proprietor  of  part  of  the  lands  of  Baltiliie,  holding  of  ti» 
Crown.  In  order  to  convey  the  superiority  of  these  lands  to  Sir  Thomas  Hope  of 
Craighall,  and  to  continue  the  property  to  himself  and  his  heirs,  he,  in  1678,  entend 
into  a  contract  with  Sir  Thomas,  whereby  he  disponed  to  him  the  landa ;  and  Sir 
Thomas  became  bound  to  get  himself  inf eft  in  the  same  by  the  Crown,  and  then  to  le- 
dispone  the  lands  to  Glover,  and  his  heirs,  to  be  held  of  Sir  Thomas,  and  his  saccesBois. 
in  feu. 

Sir  Thomas  Hope  dying  before  the  contract  was  implemented,  1^  William  Hope, 
his  son  and  heir,  in  implement  thereof,  at  Glover's  de«ire,  granted,  inr  1694,  a  feu  n^ 
and  disposition  of  the  lands  of  Baltiliie,  *'  to  Alexander  Beid,  and  Anne  Gbver.  U» 
spouse,  eldest  lawful  daughter  to  the  said  Thomas  Glover,  the  longest  Uver  of  them  tvo, 
in  conjunct  fee  and  liferent,  and  the  heirs  procreated,  or  to  be  procreated,  betvixt 
them  ;  which  faiUng,  to  the  said  Alexander  Reid,  his  heirs  and  assignees,  heritabljaod 
irredeemably."  The  deed  contained  an  obligement  upon  Sir  William  to  infeft  the  lud 
Alexander  Reid,  and  Anne  Glover,  in  the  same  terms  with  the  above  words  of  the 
dispositive  clause  ;  but  the  precept  of  sasine,  thrown  into  the  clause  of  registration,  wift 
thus  expressed  : — ''  And  to  the  e&ct  the  said  Alexander  Beid,  and  Axme  Glover,  \^ 
spouse,  may  be  infeft  and  seised,  as  above  written,  I  desire  and  require  you,  Ac,  mj 
bailies  in  that  part,  that,  immediately  on  sight  hereof,  ye  pass  to  the  grounda  ol  thettid 
lands,  and  there  give  and  deliver  liferent  state  and  sasine,  with  actual,  real,  And 
corporal  possession  of  the  same,  to  the  said  Alexander  Reid,  and  Anne  Glover,  spoum, 
or  their  certain  attomies  in  their  names,  bearers  hereof,  by  deliverance  of  earA  aad 
stone  of  the  ground,"  &c. 

Upon  this  disposition  and  precept,  Alexander  Reid,  in  March  1712,  after  ikt  dead 
of  his  wife,  Anne  Glover,  took  mfef tment,  in  this  manner.  The  instrument  recited  the 
tenor  of  the  dispositive  clause,  and  obligement  to  infeft,  as  above,  and  afterwardi  d» 
precept  of  sasine,  verbatim.  Then  it  described  the  act  of  infeftment  thus  : — "  After 
reading  and  pubhshing  of  the  foresaid  disposition,  and  precept  of  sasine,  above  wtitten. 
therein  contained,  &c.,  the  said  bailie  gave  and  delivered  liferent  state  and  saune, 
corporal,  actual,  real,  and  peaceable  possession  of  the  samen  lands,  to  the  said  AlexsDdir 
Reid,  and  that  by  deliverance  to  him,  in  his  hands,  of  earth  and  stone  of  the  ground 
of  the  said  lands,  accepting  thereof,  as  use  is,  none  opposing  or  contradicting  the  same, 
after  the  form  and  tenor  of  the  foresaid  disposition,  and  precept  of  sasine,  aboft 
written,  therein  mentioned,  in  all  points." 

The  said  Alexander  Reid  and  lus  wife  contracted  considerable  debts.  In  1699  thej 
granted  an  heritable  bond  on  the  lands  of  BaltilUe  to  John  Graham,  [6932]  for  &50  merfcs^ 
on  which  he  was  infeft  the  same  year.  In  May  1712,  Reid  granted  an  heritable  bood 
of  corroboration  to  Thomas  Gourlay,  for  a  debt  of  £526  Scots,  on  which  infeftment  wa» 
taken  in  March  1725.  The  children  of  William  Graham,  and  William  Seton,  writer 
to  the  signet,  being  also  considerable  creditors,  adjudged  the  lands  of  Baltiliie  in  1726; 
and  Captain  Graham  of  Greigston,  and  James  Smith,  who  came  to  have  right  to  the 
above  heritable  bonds,  Ukewise  adjudged. 

In  a  process  of  ranking  and  sale,  after  Reid's  death,  the  other  creditors-adjudgei» 
claiming  to  be  ranked  pari  passu  with  Graham  and  Smith  on  their  adjudications,  the 
latter  insisted  to  be  preferred  to  them  on  their  infeftments  in  1699  and  1725. 

Objected  by  the  adjudgers.  That  the  real  or  complete  feudal  right  to  the  fee  of  the 
lands  was  not  vested  in  Alexander  Reid,  the  common  debtor,  bv  his  infeftment  in 
March  1712,  but  only  the  right  to  the  liferent  of  those  lands  ;  and,  therefore,  he  w 
not  in  a  condition  to  grant  any  heritable  bond  or  infeftment,  to  burden  or  afiect  die 
subject  beyond  the  endurance  of  his  own  life. 

Answered  for  Graham  and  Smith,  Imo,  It  is  incontestible,  that  the  property  of  the 
lands  was  disponed  by  Sir  William  Hope  to  Alexander  Reid,  as  it  was  never  doubted* 
that  a  conveyance  to  a  husband  and  wife,  in  conjunct  fee  and  liferent,  and  their  heirs ; 
whom  failing,  to  the  husband's  heirs,  vests  the  fee  in  the  husband.    Nay,  even  sup- 
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J  the  disposttiire  clause  had  been  conceiyed  in  f  avotix  of  the  husband  and  wif e»  in 
if  erent,  and  to  the  heirs  to  be  procreated  betwixt  them  ;  whom  failing,  to  his  heirs  and 

flees,  without  the  words     conjunct  fee,"  the  fee  must  have  been  found  to  be  in 
tisband,  descendible  to  his  heirs,  and  afiectable  by  his  creditors  ;  because,  it  is  a 
principle  in  our  law,  that  the  fee  or  property  of  lands  cannot  be  in  pendente,  but  must 
DO  veated  in  some  person  existing  at  the  time  ;  and  where  lands  are  so  disponed,  the 
lif  event  is  to  be  constructed  an  ususfructue  catualis  in  the  husband,  else  the  lee  would  be 
susipended  till  the  succession  should  deyolve  on  his  heirs  by  his  death.    Their  being 
OAlled  as  heirs,  shew  they  are  to  hare  no  risht  till  that  event  happen  ;  and  they  could 
not  succeed  as  heirs  to  him,  if  he  had  not  the  property,  but  only  a  liferent. — So  it  has 
l>«en  established  by  many  authorities  and  decisions ;  particularly,  25th  November, 
1 T35,  Creditors  of  Robert  Frog  v.  his  Children,  No.  55,  p.  4262.    That  such  must  be  the 
construction  of  the  liferent,  so  provided  in  the  precept  of  sasine  in  question,  is  equally 
olear  ;  as  that  precept  is  only  a  clause  relative  to  the  former  parts  of  the  same  deed, 
^wliicli  shew  the  undoubted  intention  of  the  parties  to  vest  the  fee  in  the  husband. 
.E2  ven  supposing  the  precept  had  been  so  extended  in  a  separate  writing,  the  import  of  it 
^vronld  be  the  same  ;  as  it  bears  to  be  granted,  '*  to  the  efiect  the  said  Alexander  Reid, 
And  Anne  Glover,  his  spouse,  may  be  infeft,  and  seised,  as  above  written."    And  it  will 
not  be  presumed,  that  a  precept,  granted  for  the  purpose  of  implementing  the  obliga- 
-tion  on  Sir  William  Hope,  [6933]  to  infeft,  as  therein  mentioned,  will  fall  short  of  its 
intent,  when  the  words  can  admit  of  a  meaning  agreeable  to  it.     2do,  The  same  argu- 
ment holds  as  to  the  instrument  of  sasine,  where  the  conjunct  fee  and  liferent  and 
substitution  are  twice  repeated,  both  in  the  recital  of  the  dispositive  clause,  and  of  the 
obligement  to  infeft,  and  liferent  state  and  sasine  is  given,  ''  after  the  form  and  tenor 
of  the  foresaid  disposition  and  precept  of  sasine,  in  all  points  "  ;  which  could  only  be 
by  vesting  in  Alexander  Reid  the  property  intended  to  be  given  him ;  and  he  was 
accordingly  considered  to  be  proprietor  by  the  other  creditors  themselves,  who  ad- 
judged from  him  as  such. 

Replied  for  the  adjudgers,  Imo,  The  distinction  between  the  jita  in  re  and  the 
jus  ad  rem  of  the  Roman  law,  has  been  adopted  in  ours ;  and  thence  is  derived  the  differ- 
ence between  a  real  and  a  personal  right  to  lands.    The  rule,  nulla  stisinay  nulla  terra, 
is   ^vrell  understood  and  established.     A  disposition,  charter,  or  precept  of  sasine, 
may  give  the  grantee  a  personal  ri^ht  or  title  to  lands,  but  it  is  the  inf eftment  which 
vests  the  complete  real  right  in  him.    It  is  admitted,  in  the  present  case,  that,  by 
the  tenor  of  the  dispositive  clause,  the  personal  right  to  the  fee,  or  ususfructus  causalis, 
was  given  to  Reid ;  but  it  is  apprehended,  the  sasine  only  vested  in  him  the  real  right 
to  the  liferent.    A  right  of  fee  comprehends  a  liferent,  but  not  e  contra  ;  and,  there- 
fore, the  disponer  of  the  fee  certainly  might  have  granted  a  warrant  for  inf efting,  or  the 
disponee  have  taken  infeftment  in  the  liferent,  distinct  from  the  fee ;  which  appears  to 
have  been  done  in  this  case.    The  reference  in  the  precept  to  the  dispositive  clause,  can 
be  of  no  stronger  effect  than  it  would  have  been,  had  the  lands  by  that  clause  been 
disponed  to  Reid  singly,  his  heirs  and  assignees.    A  precept  subjoined  to  such  an  abso- 
lute disposition,  ordermg  only  liferent  state  and  sasine  to  be  given,  could  never  have 
authorised  an  infeftment  in  the  fee  ;  because  the  maxim  would  have  appUed,  Quod 
patuil  et  voluU,  non  fecit.     Besides,  a  liferent  was  here  certainly  intended  to  be  given 
to  the  husband  as  well  as  the  wife  ;  and  had  she  been  infeft,  her  sasine  must  have 
been  conceived  in  the  same  terms ;  and,  consequently,  it  may  be  well  supposed, 
that  the  real  right  to  be  given  him  was  intended  to  be  no  broader ;   especially  as 
the  rule,  that  a  fee  cannot  be  in  pendente,  was  not  so  well  understood  when  this  dis- 
position was  granted,  as  it  is  now.     2do,  Had  the  precept,  as  well  as  the  dispositive 
clanse,  been  clearly  intended  to  give  the  real  right  of  fee,  yet,  as  it  is  the  infeftment 
which  vests  that  real  right,  the  same  can  be  no  broader  than  is  de  facto  given  by  the 
infeftment.    Saaines  are  by  law  ordered  to  be  recorded,  and  not  the  warrants  of 
them,  as  the  right  given  by  the  infeftment  is  alone  to  be  regarded  by  the  lieses. 
Infeftments  are  not  made  by  reference,  for  nothing  is  understood  in  them  but  wnat 
is  expressed.    Craig,  and  all  our  Lawyers,  agree,  that  the  utmost  precision  is  requisite 
in  instruments  of  sasine.    Thus,  an  infeftment  of  annualrent  was  found  null,  because 
it  did  not  bear  expressly  dehvery  of  the  symbols  contained  in  the  precept,  but  only, 
that  [6834]  state  and  sasine  was  given,  conform  to  the  tenor  of  the  precept,  February 
1684,  Murray  v.  Hope,  voce  Sasinb.     The  words  of  this  infeftment,  "  liferent  state 
and  sasine,"  are  by  all  our  writers  on  Stiles,  and  the  universal  practice  of  notaries. 
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understood  to  mean  an  infeftment  in  the  liferent  alone,  according  to  the  common 
sense  and  meaning  of  those  words,  and  in  opposition  to  heritable  state  and  sasiiie, 
which  are  constantly  used  to  denote  an  infeftment  of  fee  ;  the  other  words,  actul^ 
real,  and  peaceable  possession,  being  common  to  both.  3tio,  In  the  case  of  Frog  it 
was  indeed  found,  that  a  grant  of  lands  to  a  man  in  liferent,  and  to  the  heirs  d  bis 
body,  in  fee,  made  him  fiar ;  but  there  the  dispute  turned  upon  the  import  of  tk 
destination,  not  of  the  infeftment,  which  bore,  that  the  bailie  gave  statum  et  MitMan 
hcBriditariam  ;  a  circumstance  which  has  escaped  the  Reporter  of  that  case,  iad, 
further,  the  question  was  there  between  the  creditors  of  the  disponee  and  his  ovn 
children,  who  could,  at  any  rate,  only  take  as  heirs  to  him,  and,  consequentlj,  be 
liable  in  his  debts  ;  whereas,  here  it  is  between  creditors  equally  onerous,  and  idio 
•cannot  be  hurt  in  their  present  plea,  by  their  having,  for  some  time,  mistaken  tbe 
nature  of  the  right  which  was  in  their  debtor. 

''The  Lords  found,  that  only  the  liferent  was  vested  in  the  person  of  Alexander 
Eeid,  by  his  infeftment ;  and  remitted  to  the  Lord  Ordinary  to  proceed  accordin^j.'* 

Reporter,  Lord  Justice -Clerk. — For  Graham  &  Smith,  D.  Graham,  Ferousos.— 
For  the  Adjudgers,  Rae. — Clerk,  Eirkpatrick. 

D.  R.  Fol.  Die,  V.  3,  p.  318,    Fac.  Col.  No.  189,  p.  337. 


No.  45.      [6936]  Francis  Pinkerton  Drummond  v.  William  Abernethy 

Drummond,  &c.  May  17,  1793. 

A  charter  and  sasine,  altho'  containing  a  destination  of  heirs  erroneously  expieBadd, 
will  be  interpreted  according  to  their  warrant,  so  that  the  original  intention  may 
not  be  disappointed. 

William  Drummond,  Elder  of  Hawthornden,  in  the  marriage-contract  of  his  only 
con  William,  in  1722,  became  bound  to  infeft  his  son,  and  the  heirs-male  of  his  body; 
whom  failing,  the  heirs-male  of  his  own  body ;  whom  failing,  the  heiis-femak  of 
his  son's  body  ;  whom  failing,  the  heirs-female  of  his  own  body,  &c.,  in  the  lands  of 
Hawthornden,  and  others. 

The  contract  contained  procuratory  and  precept.  Upon  the  precept,  WiQiain. 
the  son,  took  a  base  infeftment  in  1723,  and,  in  1724,  he  executed  the  procuratoir, 
by  resigning  the  estate  into  the  hands  of  the  Barons  of  Exchequer.  The  instrument 
of  resignation,  and  the  signature  authorising  a  charter,  were  both  in  the  precise  terms 
of  the  substitution  in  the  marriage-contract.  But,  by  a  mistake  in  translating  the 
•charter,  its  dispositive  clause  bore,  that  the  lands  were  to  devolve  to  WiUiaiii 
Drummond,  Younger  of  Hawthornden,  '*  et  hseredibus  suis  masculis  ;  quibus  defideo. 
haeredibus  masculis  diet.  Gulielmi  Drummond  senioris ;  quibus  deficien.  hieredibus 
femellis  diet.  Gulielmi  junioris ;  quibus  deficien."  &c.,  whereas,  in  conformity  to 
the  contract,  the  words  de  corpore  ought  to  have  been  added  to  each  substitution. 

To  this  charter  a  general  clause  was  subjoined,  confirming  *'  omnia  jma  et 
«videntia  per  quoscunque  fact,  et  concess.  in  favorem  diet.  Omielmi  Drommoiid 
junioris,  ej usque  preedict.  eorumque  authorum,  et  predecessorum  quse  ad  diet,  tenss 
:aliaque  supra  mentionat.  pertinent."  &c. 

Upon  the  precept  in  this  charter  William  the  younger  was  immediately  infeft. 
His  sasine  recited  tne  clause  of  destination  in  the  same  erroneous  manner  widt  tlie 
•charter,  and  he  possessed  upon  these  titles  till  his  death  in  1760,  when  (there  beJBf 
no  heirs-male  of  the  body  of  WiUiam  the  elder)  Mary  Barbara  Drummond,  his  otif 
surviving  child,  soon  afterwards  married  to  Dr.  Abernethy,  was  of  course  entttka 
to  succeed,  in  terms  of  the  marriage-contract. 

The  blunder  in  the  charter  was  then  discovered,  and,  in  order  to  correct  it,  she, 
without  making  up  titles,  brought  an  action  of  declarator  and  reduction,  which 
•concluded,  Imo,  That  it  should  be  declared,  that  the  mistake  in  the  charter  shonhl 
not  afiect  her  right,  but  that  the  substitution  should  proceed,  in  terms  of  the  marriage- 
•contract,  and  that  warrant  should  be  given  to  the  proper  officers  to  alter  the  recoid; 
or,  2do,  That  the  charter  should  be  set  aside  in  toto» 
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In  this  action  the  Court  did  not  reduce  the  charter,  but  found  it  erroneous,  and 
that  the  pursuer  was  entitled  to  serve  herself  heir  of  provision  in  special  to  her  father, 
in  the  same  manner  as  if  the  charter  had  been  properly  ezpede,  27th  February  1761, 
No.  44,  p.  6934. 

C6837]  Mrs.  Drummond  was  so  served  and  retoured  accordingly,  in  March  1761. 
She  immediately  took  infeftment  upon  a  precept  from  the  Chancery,  proceeding  on 
the  retour  of  her  special  service  ;  and,  at  the  same  time,  lest,  in  consequence  of  his 
base  infeftment,  the  property  should  be  considered  as  in  hcerediUUe  jacente  of  her 
iather,  she,  qua  superior,  granted  a  precept  of  dare  constat  in  her  own  favour,  and 
on  this  she  was  also  infeft.  And  she  afterwards  resigned  ad  remanentiam  in  her  own 
hands. 

Mrs.  Drummond  executed  difierent  deeds  afEecting  the  estate,  and,  in  particular, 
after  the  death  of  her  only  child,  a  disposition  in  favour  of  her  husband  m  liferent, 
and  Mary  Ogilvie,  a  distant  relation,  in  fee. 
Mrs.  Drummond  died  in  1789. 

The  heir  at  law,  under  the  marriage-contract,  brought  a  reduction  of  the  charter 
1724,  the  decree  of  declarator,  Mrs.  Drummond's  service  and  retour,  and  of  the 
subsequent  deeds  she  had  executed  ;  and 

Pleaded,  The  charter  granted  in  1724,  as  being  inconsistent  with  its  warrant,  is, 
no  doubt,  liable  to  reduction,  but,  while  unreduced,  it  excludes  Mrs.  Drummond 
from  the  succession ;  She,  therefore,  died  in  apparency,  and  her  service  and  subse- 
quent gratuitous  deeds  are  inept. 

The  decree  in  1761  is  also  nugatory,  the  judgment  being  such  as  the  Court  had 
no  authority  to  pronounce ;  for,  though  they  may  reduce  the  titles  to  a  landed 
estate,  they  cannot,  without  doing  so,  allow  them  to  be  disregarded. 

Answered,  A  total  reduction  was  unnecessary.  The  charter  was  faulty  only  in 
one  particular,  which  the  Court  did  no  more  than  explain,  according  to  the  warrants 
on  which  it  proceeded. 

The  defender  further  stated  the  following  defences,  unconnected  with  the  decree 
in  1761,  and 

Pleaded,  Imo,  Mrs.  Drummond  was  served  heir  in  1761.  Her  retour  is  therefore 
secured  from  challenge  by  the  vicennial  prescription,  1617,  c.  13. 

2do,  By  the  clause  of  confirmation  in  the  charter,  Mr.  Drummond's  base  infeft- 
ment became  public.  His  infeftment,  therefore,  upon  the  charter,  together  with 
the  precept  of  dare  constaty  and  the  resignation  ad  remanentiam,  executed  by  Mrs. 
Drummond,  were  unnecessary. 

3tio,  Mrs.  Drummond  was  a  creditor  under  the  marriage -contract,  whom  her 
father  could  not  gratuitously  disappoint ;  Nov.  1717,  Feb.  1718,  Fea  v,  Traill,  voce 
Provision  to  Heibs  and  Children  ;  15th  June  1710,  Leslie  «.  the  Creditors  of  Leslie, 
Ibidem.  If  he  has  not  fulfilled  his  obligation  so  as  to  entitle  her  to  carry  the  estate 
by  a  special  service,  as  heir  of  provision,  that  service,  as  including  a  general  one  of 
the  same  description,  was  at  least  sufficient  to  enable  her  to  transmit  her  jus  crediti. 

Answered,  Imo,  Before  the  statutes  1494,  c.  57,  and  1617,  c.  13,  no  lapse  of  time 
prevented  the  legal  heir  from  asserting  his  right.  By  the  former,  it  was  enacted, 
that  after  three  years  ;  by  the  latter,  that  after  twenty  years,  from  the  date  of  the 
service,  the  person  served  should  not  be  disturbed  at  the  in-[6938]-stance  of  the  legal 
heir.  Both  apply  only  to  the  case  where  there  is  a  competition  between  the  person 
actually  served,  and  him,  who,  had  he  claimed  in  proper  time,  was  alone  entitled 
to  have  been  so  ;  Bankton,  b.  3,  tit.  5,  p.  353 ;  Erskine,  b.  3,  tit.  7,  §  19.  In  the 
present  case,  there  was  no  competition  :  While  Mrs.  Drummond  was  alive,  no  person 
had  an  interest  to  challenge  her  service ;  and  as  she  herself  might  have  brought  a 
reduction  of  it  after  twenty  years,  11th  July  1701,  Lady  Edinglassy,  voce  Prescrip- 
tion, so  may  the  pursuer. 

2do,  The  few  general  words  thrown  in  at  the  end  of  the  charter  of  resignation, 
cannot  be  presumed  to  confirm  an  infeftment  not  specially  mentioned.  The  charter 
1724  has  all  along  been  considered  as  a  charter  of  resignation. 

3tio,  As  the  marriage-contract  was  carried  into  efiect  by  an  actual  conveyance 
of  the  lands  upon  which  infeftment  has  followed,  there  remained  no  jus  crediti  in  the 
heirs  of  the  marriage,  which  could  be  transmitted  without  a  special  service  ;  9th  March 
1757,  Livingston  v.  Lord  Napier,  voce  Tailzie,  9th  Dec.  1760,  Porterfield  v.  Gray,  voce 
Provision  to  Heirs  and  Children,  21st  July  1676,  Hay  t;.  the  Earl  of  Tweeddale 
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Ibidbx  ;  2dd  Febniary  1682,  Clerk  v.  his  Sistefs  and  David  Forbes,  No.  3,  p.  0330; 
:28th  November  1684,  frvine  v.  Macitrick,  voce  Provisioh  to  Hbirs  ahd  Chiliibd; 
26th  July  1715,  Lyon  v.  Garden,  Ibidem  ;  27th  December  1716,  Macintosh  v.  Ltird 
of  Aberairder,  Ibidem. 

Replied,  Imo,  It  would  be  singular,  if  Mrs.  Drummond,  whose  right  is  not  Me^ 
to  have  been  defective,  except  in  point  of  form,  should  be  in  a  worse  situation  Hiani 
person  not  entitled  to  succeed.  The  statutes  make  no  such  distinction.  The  paanp 
from  Mr.  Erskine,  founded  on,  relates  to  the  case  of  an  heir  wishing  to  set  aside  te 
own  service,  where  it  has  very  properly  been  found,  that  the  vicennial  preaciiptiQi 
does  not  run  against  him. 

2do,  It  is  not  necessary  that  a  charter  of  confirmation  should  mention  the  deeds 
confirmed.  The  infeftment  on  the  contract  was  a  '*  right  and  evident "  in  hr^js 
of  William  Drummond,  and  therefore  was  included  in  the  general  clause  of  cod- 
firmation. 

The  Lord  Ordinary  ordered  informations  ;  upon  advising  which, 

The  Court  were  unanimously  of  opinion,  that  the  decree  pronounced  in  1761  vas 
liable  to  no  objection  ;  that  even  if  no  process  had  been  brought,  the  charter  is  1724 
must  have  been  interpreted  according  to  its  warrant,  the  discrepancy  between  tbra 
having  arisen  merely  from  a  mistake,  and  that  therefore  Mrs.  Drummond's  retov 
and  subsequent  deeos  would  have  been  efieotual. 

i  The  Court  had  therefore  no  occasion  to  give  a  special  judgment  upon  the  sepanto 
defences  ;  but  it  was  observed,  that  the  vicennial  prescription  does  not  apply  to  tke 
case  of  inaccuracies  in  the  service  of  the  true  heir,  and  that  the  charter  1724  vm 
truly  a  charter  of  confirmation,  and  effectual  as  such,  J[6939]  though  it  did  not  specify 
the  deeds  confirmed.    The  after  infeftment,  as  on  resignation,  was  therefore  laadm. 

It  was  further  observed,  that  as  the  contract  of  marriage  contained  a  dispositin 
of  the  lands  upon  which  infeftment  had  followed,  there  remained  no  personal  in 
crediti  in  the  heir  of  the  marriage,  which  could  be  carried  without  a  special  service. 

The  Lords  repelled  the  reasons  of  reduction. 

A  reclaiming  petition  was  refused  without  answer  on  the  6th  June  1793. 

Lord  Reporter,  Dreohorn. — Act.  Deak  of  Faculty,  Hoktman. — ^Alt.  Soucnos- 

Gbitbral. — Clerk,  Mbnzies. 

D.D.  Fd,  Die.  v.  3,  p.  319.    Foe.  Cd.  No.  53,  p.  109. 

"^^  This  case  was  appealed. 

The  House  of  Lords,  26th  April  1797,  ''  ordered  and  adjudged.  That  the  appeal 
be  dismissed,  and  that  the  interlocutors  therein  complained  of  be  affirmed." 


No.  48.    [6974]  John  Lithgow  v.  The  Other  Creditors  on  the  Estate  of  Whitehsni^ 

January  23, 1747. 

The  deficiency  caused  by  an  inhibition  found  not  to  affect  the  whole  creditors  wio 
contracted  after  it,  but  to  fall  solely  upon  the  least  preferable. 

In  the  ranking  of  the  Creditors  on  the  estate  of  Whitehaugh,  Jean  Litligov,  in 
whose  right  John  Lithgow,  writer  in  Edinburgh,  afterwards  succeeded,  was  prefened 
primo  loco,  upon  an  heritable  bond  over  the  whole  estate,  and  two  other  creditotf 
were  preferred  next  to  her  upon  heritable  bonds,  each  over  a  several  portion  of  the 
estate  contained  in  their  respective  rights,  and  other  creditors  were  postponed  to  i^bm. 

There  was  an  inhibition  affecting  the  whole,  and  in  the  division  of  the  price  tius 
question  occurred,  Whether  the  sum  drawn  by  the  inhibiter  should  be  deduced  bm 
the  shares  of  all  the  creditors  in  proportion  to  their  sums  ?  Or  if  it  should  be  whcdlj 
drawn  from  the  postponed  creditors,  and  those  preferred  draw  their  whole  debt  t 

Pleaded  for  John  Lithgow,  That  an  inhibition  was  only  a  ground  of  reduction,  in  so 
far  as  the  debts  contracted  after,  were  in  prejudice  of  that  secured  by  the  inhibitioiL 
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It  was  true,  while  the  subject  remained  unsold,  the  inhibitar  might  attach  any  posterior 
right,  reserving  to  the  owner  his  relief,  and  could  not  be  put  ofi  by  an  allegation  of  a 
sufficiency  of  funds  remaining,  because  this  delay,  and  obliging  him  to  dispute  with 
other  purchasers  or  creditors,  would  be  a  real  prejudice  to  him  ;  but  when  the  price  of 
the  lands  was  upon  the  table,  which  he  immediately  drew,  he  sustained  no  prejudice  in 
not  being  sufiered  to  reduce  the  prior  rights,  while  he  could  save  himself  out  of  the 
posterior  ones  ;  that  it  would  be  hard  upon  creditors,  who  contracted  upon  seeing  the 
estate  incumbered  with  an  inhibition  for  a  small  sum,  which  was  notwithstanding  a 
sufficient  security  for  their  debt,  if  that  could  be  pared  away  by  after-contractions  ; 
this  would  be  a  great  infringement  of  the  faith  of  the  records  ;  whereas  the  subsequent 
creditor  saw  the  estate  burdened  with  the  after-contraction  as  well  as  the  inhibition  ; 
that  a  reduction  upon  an  inhibition  was  like  the  actio  pauliana  in  the  Boman  law,  which 
required  an  eventual  prejudice,  and  was  so  described  by  Craig,  1. 1,  D.  12,  §  31,  who,  on 
these  principles,  doubted  if  it  could  reduce  a  deed  where  there  was  sufficiency  of  funds  ; 
and  though  the  Lords  of  Session  then  found  otherwise,  and  it  was  admitted  now  to  be 
law,  that  proceeded  from  its  being  a  real  prejudice  to  be  delayed  ;  but  there  could  be 
none  where  the  price  was  ready  :  That  the  efiect  of  the  infeftment  quarrelled  stood  good 
against  all  but  the  inhibiter,  who  got  the  better  of  it  by  a  rescissory  action,  but  it  was 
not  in  itself  null ;  and,  however  the  thing  might  be  expressed  in  words,  the  inhibiter  in 
effect  was  first  ranked,  and  the  rest  after  him,  in  their  order :  That  a  case  might  be 
put  where  an  inhibiter  would  draw  nothing  ;  and  yet  a  creditor  posterior  to  him  draw ; 
as,  suppose  a  subject  of  12,  affected  by  two  heritable  bonds,  A  for  6,  and  B  for  4  ;  then 
suppose  infeftment  taken  by  C  for  8,  on  a  ground  of  debt  prior  to  them  all,  and  an 
inhi-[6975]-bition  by  D,  intervening  between  A  and  B,  they  would  be  ranked,  A 
primo  loco.  B  aecundo,  C  tertio  ;  A  would  draw  6  ;  and  then  D,  seeking  to  reduce  B's 
right,  would  be  answered,  it  was  not  to  his  prejudice,  because  he  was  cut  out  by  C's 
infeftment,  the  ground  of  whose  debt  was  not  struck  at  by  the  inhibition  ;  and  thus  B, 
whose  infeftment  was  preferable  to  C,  would  draw  in  his  place  4,  and  C  ultimo  loco  2, 
and  the  inhibition  be  entirely  excluded. 

Pleaded  for  the  postponed  creditors.  That  where  an  inhibition  occurred,  no  argu- 
ment could  be  drawn  from  the  danger  accruing  to  the  lender,  by  posterior  contractions  ; 
for  in  no  case  of  an  inhibition  did  the  records  give  security ;  suppose  a  small  debt 
secured  by  inhibition  on  the  largest  estate,  the  only  way  to  lend  safely,  was  to  see  it 
cleared,  else  the  remainder  might  be  carried  off  by  a  subsequent  infeftment,  the 
ground  whereof  was  prior  to  the  inhibition. 

Lithgow  was  in  an  error  in  supposing  the  inhibiter  to  be  ranked  primo  loco  ;  for  he 
was  never  ranked,  but  the  infeftments  in  their  order,  and  an  interlocutor  pronounced, 
reducing  them,  in  so  far  as  they  were  struck  at  by  that  diligence,  in  consequence 
whereof  he  drew  as  if  these  were  not  in  the  field,  which  being  drawn  from  them  all, 
must  be  proportioned  upon  them.  Suppose  a  security  over  A  and  B,  then  securities 
given  first  on  A,  and  then  on  B,  to  different  creditors,  the  preferable  creditor  behoved 
to  draw  proportionally  from  the  two  subjects,  notwithstanding  that  on  A  was  pre- 
ferable in  time  to  that  on  B,  and  so  ought  it  to  be  in  the  present  case ;  or  supposing  the 
rule  otherwise,  there  would  be  a  difficulty  whether  the  loss  ought  to  fall  on  the  last 
infeftment,  or  on  the  last  lender,  though  first  inf eft ;  if  upon  the  last  inf eft,  no  argument 
could  be  drawn  from  there  being  left  a  sufficient  fund  after  the  inhibition  ;  for  the  last 
infeft  might  have  lent,  when  he  saw  a  fund ;  and  afterwards  another,  who  was  quicker 
in  his  diligence,  be  the  person  whose  debt  exhausted  the  subject. 

For  Lithgow,  That  in  the  case  put  by  the  Creditors,  the  infeftments  on  A  and  B  had 
no  preference  betwixt  themselves ;  they  were  both  preferred  in  the  same  rank  on  their 
respective  subjects ;  that  in  rankings,  where  it  did  not  appear  what  sums  would  fall 
to  the  several  creditors,  it  was  necessary  to  pronounce  hypothetical  interlocutors, 
reducing  all  the  debts  posterior  to  the  inhibition  ;  but  this  applied  only  according  to  the 
prejudice  done  by  them  to  the  inhibiter's  debt,  and  if  that  was  not  prejudged  Dy  any 
other,  which  might  be  two  ways,  either  by  there  being  left  sufficient  fund  to  answer  it, 
or  its  being  itself  otherwise  excluded,  the  inhibition  did  not  operate. 

For  the  Creditors,  That  an  inhibition  was  a  ground  of  reduction,  whether  a  fund  of 
payment  was  left  or  not,  and  in  this  was  unlike  the  reduction  on  the  statute  1681,  and 
the  actio  patdiana. 

This  case  was  similar  to  two  prior  creditors  consenting  to  a  debt,  which,  in  virtue 
thereof,  would  be  drawn  proportionally  from  both,  and  not  from  the  last  of  them. 

HOB.  I.  27 
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[6976]  That  acooxding  to  the  argument  pleaded  for  Lithgow,  cases  might  frequently 
happen,  wherein  a  creditor  would  be  benefited  by  another  after-contraction ;  for  sappoae 
fizvt  A,  2dl7,  B,  two  annnakenters,  each  for  4,  then  C  and  D,  two  adjudgeis,  each  fori 
<rf  whom  C  had  an  inhibition,  striking  against  both  the  annualrenters,  and  the  subject 
only  6 ;  A  would  be  ranked  for  4,  B  f or  2  ;  then  C,  in  virtue  of  his  inhibition,  would  goik 
to  take  from  them  what  he  would  have  drawn  if  they  had  been  out  of  the  field,  tointS, 
for  the  other  3  would  have  fallen  to  D,  who  is  supposed  not  affected  by  the  inhibition ; 
thus  he  must  draw,  according  to  Lithgow's  pleadmg,  in  the  following  manner,  2  from  B 
and  1  from  A ;  but,  supposing  B  not  to  have  contracted,  his  share  would  have  remuBed 
to  the  adiu<]kers,  and  C  getting  only  1  of  it,  must  have  drawn  2  from  A,  who  is  ti« 
profited  by  B^s  after-contraction ;  whereas  in  the  other  way  of  drawing  proportioDaOj, 
his  draught  from  A  is  in  either  case  2. 

That  this  had  been  the  imiform  manner  of  proceeding,  and  was  determined  to  be 
the  rule,  in  the  ranking  of  the  creditors  of  Nicolson,  No.  35.  p.  6963,  and  direetioBi 

g'ven  to  the  accomptant  to  proceed  accordingly,  which  had  since  been  constaBliT 
llowed. 

For  Lithgow,  That  the  practice  had  not  been  so  strong  as  was  alleged ;  for  b 
Nicolson's  case,  the  rules  were  not  laid  down  by  the  Court  uter  mature  deliberatioii, 
but  were  only  the  interlocutor  of  an  Ordinary,  perhaps  upon  the  sugg^tion  of  tk 
accomptant,  as  what  he  thought  proper  to  be  followed,  and  not  controverted,  becuie 
not  adverted  to  by  the  parties ;  and  there  had  occurred  some  cases  wherein  tb 
contrary  rule  had  been  followed,  as  in  one  that  happened  in  the  ranking  of  Lasgtoo, 
and  was  determined  anno  1703,*  wherein  Brown  an  inhibiter  was  not  ranked  ii{»i 
his  subsequent  adjudication,  and  an  interlocutor  reductive  pronounced,  of  the  prior 
rights  in  his  prejudice,  but  directly  prtmo  loco  on  his  inhibition,  the  conaeqiidxie 
whereof  behoved  to  be  the  throwing  the  deficiency  on  the  last  debt  affected  thereby ; 
and  the  rule  now  insisted  for  was  precisely  followed,  1729,  in  the  case  of  Roesoi 
Galston ;  *  and  in  the  ranking  of  Mr.  William  Stirling's  Creditors,  the  scheme  of 
division  wherein  was  approven,  February  17,  1743,*  the  accomptant  having  fol- 
lowed the  rule  contended  for  on  the  other  side,  a  prior  creditor  who  was  thei^j 
lesed,  and  who  happened  to  be  the  person  who  made  up  the  scheme  in  Galstoo'e 
case,  took  care  to  have  the  scheme  rectified  with  regard  to  him,  thoufth  others  not 
adverting,  it  was  negligently  suffered  to  stand  as  it  was,  as  to  them  ;  and  mus,  crediUns 
prior  to  mm  were  affected  by  the  inhibition,  while  he  was  saved  ;  that  the  contnit 
practice  was  only  that  of  the  accomptant's  following  Nicolson's  case,  and  not  adverted 
to  by  the  parties,  in  a  matter  of  abstract  and  not  very  easy  consideration. 

For  the  Creditors,  That  in  a  partial  ranking  of  some  creditors  upon  Langtoo. 
a  preference  was  granted  to  an  inhibiter  irregularly,  there  being  no  person  in  ik 
field  but  he  and  the  annualrenters,  who  were  postponed  to  him,  and  whose  interest 
was  to  have  the  interlocutor  pronounced  in  that  form,  as  otherwise  they  [6977]  o^^ 
have  been  subjected  proportionally  to  his  debt ;  whereas  this  threw  tiie  whok  on 
others  to  whom  they  were  preferable :  That  in  the  case  of  Stirling,  an  interlocutor 
reductive  had  not  been  pronounced  against  one  debt,  by  which  means  no  diup 
was  laid  upon  it,  but  the  rest  of  the  procedure  was  in  the  ordinary  maimer ;  so  th&t 
there  remained  only  the  case  of  Galston,  which  was  the  work  of  an  accomptant, 
approven  of  in  course  by  the  Ordinary. 

The  Lords,  13th  January  1747,  found  that  the  inhibition  being  prior  to,  and 
therefore  affecting  all  the  annuahrent-rights,  the  deficiency  arising  from  the  short- 
comings of  the  funds,  did  not  affect  equally,  or  pro  rata,  all  the  annualrenters  vbo 
stood  preferred  one  to  the  other,  but  behoved  to  affect  the  last  preferable. 

Act.  LocKHABT  &  R.  DuNDAs. — ^Alt.  Fb&quson. — Clerk,  Forbes. 

Fol  Die.  V.  3,  p.  321.    D.  Falconer,  v.  1,  No.  160,  p.  206. 

♦  Sea  AlPPENDIx. 
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No.  55.  [6988]  Scot  v.  Coutts  and  Others.    June  15, 1750. 

Inhibition  does  not  afieet  the  alienation  of  annualrents  due  on  an  heritable  bond. 

It  would  appear  from  the  stile  of  an  inhibition,  that  originally  it  has  affected 
moveables,  as  it  prohibits  the  alienation  of  moveables  no  less  than  of  heritable  subjects 
in  prejudice  of  the  complainer  :  But  however  that  may  have  been,  there  is  no  record 
of  Its  having  ever  in  practice  afEected  moveables ;  which  has  justly,  and  one  may  say 
necessarily  obtained  favore  commercii.  But  in  no  time  did  inhibition  ever  affect 
nomina  cMntorum  ;  and  therefore  that  an  heritable  bond  on  which  infeftment  has  not 
followed,  or  a  bond  heritable,  as  bearing  annualrent,  as  the  law  once  stood,  or  herit- 
able, as  secluding  executors,  as  the  law  now  stands,  have  never  been  reached  by  an 
inhibition,  has  not  proceeded  from  the  favour  of  commerce,  which  would  not  be  much 
affected  though  they  fell  under  inhibition  ;  but  from  this,  that  an  inhibition  even  by 
its  stile  does  not  reach  nomina  dAUorum. 

It  follows  however  from  this,  that  the  criterion  of  what  subjects  are,  and  what 
are  not  affected  by  inhibition,  is  not  whether  they  be  heritable  or  moveable,  as  be- 
tween heir  and  executor,  though  it  should  not  be  further  observed,  that  there  are 
also  instances  of  subjects  which  fall  to  the  executors,  viz.  Heritable  bonds,  whereon 
infeftment  has  followed,  but  whereon  the  creditor  has  used  requisition  and  charged, 
which  yet  fall  under  inhibition,  although  not  used  till  after  the  requisition  and  charge. 
It  remains  therefore  to  say  what  the  criterion  of  it  is ;  and  the  present  case  gave 
occasion  to  a  reasoning  on  this  point. 

Archibald  Gockbum  younger  of  Langton,  who  had  acquired  certain  debts  secured 
by  heritable  bonds  and  infeftments  upon  the  estate  of  Langton,  to  the  extent  of  about 
12000  Sterling,  conveyed  the  principal  sums,  with  the  interest  thereof  from  Martin- 
iBss  1723,  to  certain  persons,  who  advanced  the  money  upon  that  security,  but  re- 
tained the  bygone  annualrents  due  preceding  that  term ;  and,  in  1732,  he  conveyed 
these  annualrents  to  John  Coutts  and  others.  In  the  ranking  of  the  creditors  of 
Lsngton,  William  Scot  of  Thirlestain,  who  was  creditor  by  pro^se  to  the  said  Archi- 
bald Gockbum,  in  a  debt,  whereon  Jean  Joissy,  one  of  his  authors,  had  raised 
inhibition  in  1730,  repeated  a  reduction  ex  capite  inhibitianis  of  the  said  conveyance 
to  John  Coutts  of  the  bygone  annualrents,  which  being  still  in  medio,  he  pleaded 
were  affected  by  the  [6989]  inhibition.  The  point  was  reported  by  the  Ordinary ; 
and  being  new,  the  Lords  appointed  a  hearing  m  presence. 

And  upon  the  hearing,  they  found  unanimously,  ''  That  the  disposition  to  the 
bygone  annuakents  was  not  affected  by  the  inhibition." 

Nor  could  they  have  found  otherways,  without  introducing  a  material  novelty : 
Jot  as  the  bygone  annualrents  on  an  heritable  bond  descend  to  the  executor,  die 
<5onaequence  of  finding  them  affected  by  an  inhibition  must  have  been,  that  when 
they  were  devolved  to  the  executor,  they  should  fall  under  inhibition  used  against 
him  for  his  own  debt ;  a  thing  unheard  of ,  and  which  no  body  wll  say. 

And  all  the  question  was,  Upon  what  principle  they  were  to  put  this  judgment  ? — 
It  has  been  already  said,  that  moveable  or  descendible  to  executors,  and  not  affectable 
by  inhibition,  are' not  correlate.  It  had  also  been  pleaded  as  an  argument  against 
the  inhibiter,  that  an  inhibition  does  not  hinder  the  annualrenter's  extinguishing  the 
^nnuabents  by  intromission ;  and  that  it  was  inconsistent  that  an  inhibition  should 
*ffect  a  subject,  which  the  person  inhibited  could,  notwithstanding  the  inhibition, 
•^xtmguish  by  intromission.  But  neither  was  that  satisfying,  there  being  nothing 
inconsistent  in  it,  as  an  inhibition  forbids  not  deeds  of  extinction,  but  only  deeds  of 
fhenation ;  therefore,  where  an  annualrenter  intromits,  so  far  the  annualrent-right 
tt  eirtmguished,  because  the  intromission  is  not  8preta  inhibitione. 

But  what  the  Lords  generally  put  it  on  was  this.  That  as  an  inhibition  is  only 
*  prohibitory  diligence,  no  deed  can  be  reduced  ex  capite  inhibitionis,  but  where 
wtte  mhibitcr  can  draw  the  subject  conveyed  by  an  adjudication,  the  only  diligence 
™own  in  the  law  to  connect  with  an  inhibition  :  But  so  it  is,  that  an  adjudication, 
f8  It  only  carries  the  rents  of  lands  from  the  first  term  following  the  date  of  the  ad- 
|?*^*ion,  80  it  carries  the  profits  of  an  annualrent-right  only  from  that  term ;  and 
^  bygones  of  both  are  only  affectable  by  arrestment. 

Another  objection  was  made  to  this  inhibition,  that  supposing  a  formal  inhibition 
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could  have  affected  these  bygone  annuabrents,  yet  this  inhibition  was  noil,  in  respect 
it  had  proceeded  upon  the  production  of  the  horning  only,  without  producing  dte 
ground  of  the  horning,  "  because  the  Lords  have  seen  the  letters  of  homing." 

And  the  Lords  were  inclined  to  have  sustained  the  objection,  as  there  is  no  otiner 
legal  ground  for  an  inhibition,  but  either  a  decree,  a  liquid  instruction  of  a  debt 
or  a  summons  executed ;  and  a  homing  is  neither.  A  creditor  may  have  got  pay- 
ment of  his  debt,  and  not  delivered  up  the  horning ;  and  by  the  same  rule,  an  in- 
hibition might  proceed  upon  a  caption.  But  no  interlocutor  was  pronounced  upon  it 
as  unnecessary,  after  having  foimd  the  inhibition  inefEectual,  even  if  it  had  beea 
formal.  Fol.  IHc.  v.  3,  p.  323.     Kilkerran  (Ixhibition),  No.  14,  p.  2^. 


No.  60.     [6995]  Creditors  Adjudgers  on  the  estate  of  Langton,  not  infeft  t.  The 
Adjudging  Creditors  infeft  on  that  estate.    January  8,  1760. 

Inhibition  afiects  the  least  preferable  of  the  rights  against  which  it  stnkes,  and  not 

all  the  rights  pro  rata. 

In  the  ranking  of  the  Creditors  of  Langton,  it  was  insisted  for  the  Adjudging 
Creditors  not  infeft,  That  the  sums  to  be  drawn  by  the  creditors-inhibiters,  in  viitoe 
of  their  inhibitions,  ought  to  be  allocated  proportionally  among  the  whole  debta 
that  are  struck  at  by  their  diligence. 

On  the  other  hand,  it  was  contended  for  the  Creditors  infeft,  That  the  inhibitiiig 
adjudgers  ought  to  draw  their  payment  out  of  the  first  and  readiest  of  the  price,  and 
then  the  other  creditors  be  ranked  upon  the  remainder  in  their  order ;  by  whi<^  tb« 
sums  drawn  by  the  inhibitors  would  first  affect  the  creditors  not  infeft,  and  next  tiis 
least  preferable  infeftments,  agreeably  to  the  decision,  23d  January  1747,  in  tke 
case  of  Lithgow  v.  The  Creditors  of  Elliot  of  Whithaugh,  No.  48,  p.  6974. 

Pleaded  for  the  Adjudging  Creditors  not  infeft,  That  inhibition  is  only  a  prohibitoiy 
diligence,  calculated  to  prevent  the  debtor  from  alienating  to  the  prejudice  of  lii* 
creditor ;  but  gives  the  creditor  no  preference,  nor  real  right  upon  the  lands,  tall  he 
establish  it  by  other  diligence  ;  that,  to  consider  inhibition  as  giving  a  preference, 
would  lead  to  absurd  consequences  ;  for  instance,  if  there  are  two  annualrenters  in 
the  field,  the  first  of  whom  only  is  struck  at  by  the  inhibition,  if  the  inhibiter,  as  having 
a  preference,  is  ranked  primo  loco,  and  then  the  annualrenters  in  their  order,  this 
absurdity  will  follow.  That  the  first  annualrenter,  though  struck  at  by  the  inhibition, 
may  draw  his  full  debt ;  and  yet  the  second  annualrenter,  against  whom  the  inhibition 
does  not  strike,  be  cut  out.  To  prevent  such  absurdities,  the  real  rights  affecting  Ae 
lands  must  be  [6996]  ranked  in  the  first  place,  and  draw  according  to  their  order; 
after  that  it  falls  to  be  considered,  what  personal  claims  may  lie  against  any  of  tiiese 
creditors.  An  inhibition,  though  not  a  real  right,  affords  a  claim  against  those  who 
obtained  real  rights  from  the  debtor  after  he  was  inhibited.  This  is  of  the  nature  <rf 
a  claim  for  damages  ;  and  the  question  is.  In  what  manner  those  damages  arc  to  b< 
ascertained  among  the  several  creditors  struck  at  by  the  diligence  ?  They  ought 
to  affect  the  whole  equally  and  proportionally,  for  the  following  reasons. 

First,  Every  one  of  the  debts  and  securities  subsequent  to  the  inhibition  is  equalb 
liable  to  reduction.  This  is  evident  from  the  stile  of  the  diligence,  whereby  the  debtor 
is  expressly  prohibited  to  make  any  alienation,  contract  any  debt,  or  do  any  de«i 
and  the  lieges  are  prohibited  to  accept  of  any  right  or  obligation  from  him,  to  the 
►rejudice  of  the  creditor.  Every  alienation  and  every  contraction  is  prohibited. 
t  is  no  defence  to  one  who  contracts  sfreto  mandato,  That  he  left  sufficient  fund.  The 
fund  must  be  left  unimpaired,  as  it  was  at  the  date  of  the  diligence.  To  diTninah 
it  the  law  considers  as  a  prejudice  done  to  the  inhibiter.  It  is  not  necessary  for  him 
to  qualify  any  other  prejudice,  or  to  say,  that  he  is  disappointed  of  his  payment 
by  the  deed  which  he  seeks  to  reduce ;  nor  is  he  obliged  to  enter  into  a  litigation 
concerning  the  circumstances  of  his  debtor.  That  such  has  always  been  the  con* 
struction  of  this  diligence,  appears  from  Craig,  lib.  1,  dieg.  12,  §  31 ;  and  the  decision, 
November  27th,  1630,  Douglas  contra  Johnston,  No.  17,  p.  6947 ;  as  also  from  the 
constant  tenor  of  the  decreets  of  the  Court,  ex  capita  inJh^itionis. 
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Secondly,  Whatever  a  party  struck  at  by  inhibition  is  obliged  to  repay  to  the 
inhibiter  out  of  the  sums  he  stood  ranked  for  by  his  infeftment,  he  can  have  no  re- 
course against  creditors  afterwards  infeft,  who  are  not  subject  to  the  same  diligence ; 
and  ^^ho  are  therefore  not  obliged  for  relief  of  a  sum  drawn  from  him,  upon  a  defect 
in  his  own  right.  This  rule  is  laid  down  by  Lord  Stair,  lib.  4,  tit.  35,  §  29,  and  con- 
firmed by  decisions  of  the  Court ;  in  the  ranking  of  the  Creditors  of  Sir  Thomas  and 
Sir  William  Nicolsons,  No.  35,  p.  6963 ;  and,  February  1730,  Campbell  contra  Drum- 
mond.  No.  96,  p.  2891. 

Thirdly,  Where  an  inhibition  strikes  against  several  purchases  or  annualrent- 
rights,  afiecting  different  parts  of  the  same  debtor's  estate,  the  effect  of  it  is  allocated 
proportionally  upon  the  several  lands  or  heritable  debts ;  and  if  the  inhibiter  insists 
to  draw  his  whole  debt  out  of  any  one  subject,  he  must  assign  his  diligence  to  the 
person  from  whom  he  draws,  that  he  may  operate  a  proportional  relief ;  upon  the 
same  ground  that  a  creditor  having  a  catholic  infeftment  over  several  tenements, 
when  he  recovers  his  whole  debt  from  the  purchaser  of  one  tenement,  is  obliged  to 
assign  to  him  his  infeftment,  that  he  may  recur  against  the  rest.  In  the  same  manner, 
a  proportional  allocation  ought  to  take  place  where  the  inhibition  strikes  against 
several  annualrent-rights  or  securities  affecting  the  same  tenement,  as  each  of  them 
is  subject  to  a  separate  reduction  at  the  inhibiter's  instance.  If  one  creditor  obtains 
infeftment  from  the  common  debtor  after  inhibition,  in  the  tenement  A.  and  another 
in  the  tenement  [6997]  B-  they  are  no  doubt  equally  liable  to  a  proportion  of  the 
inhibiter's  debt.  It  seems  incongruous,  then,  to  suppose  that  the  proportional 
allocation  should  be  excluded,  because  the  creditors  had  got  both  tenements  com- 
prehended under  their  infeftments. 

In  conformity  to  these  principles,  the  rule  universally  followed  in  all  rankings 
down  to  the  case  of  Whithaugh,  was,  That  all  the  creditors  whose  securities  were 
struck  at  by  an  inhibition,  were  subjected  proportionally  to  the  debt  of  the  inhibiter. 

This  case  is  similar  to  a  reduction  upon  the  second  clause  of  the  act  1621,  cap. 
18,  where  it  was  never  doubted,  that  all  the  securities  granted  by  an  insolvent  debtor, 
after  diligence  against  him  by  a  prior  creditor,  are  equally  subject  to  reduction  at 
the  instance  of  that  creditor ;  and  therefore  the  law  divides  the  burden  amongst 
them  proportionaUy. 

Upon  the  same  principle,  if  two  heritable  creditors  consent  to  a  subsequent  con- 
traction, the  creditor  consented  to  may  insist  against  either  ;  but  as  he  who  pays  is 
entitled  to  demand  an  assignation,  the  result  must  be  a  proportional  distribution. 
This  case  is  extremely  analogous  to  the  present ;  it  may  be  said,  without  impropriety, 
that  one  who  contracts  after  inhibition,  virtually  consents  to  the  payment  of  the 
inhibiter's  debt. 

In  the  same  manner,  where  a  number  of  cautioners  bind  for  the  same  debt  at 
different  times,  as  they  are  all  equally  bound  to  the  creditor,  any  one  who  is  forced 
to  pay,  is  entitled  to  an  assignment.  So  it  was  found,  15th  December  1722,  Murray 
contra  Heirs  and  Creditors  of  Orchyardton,  voce  Soledum  et  pro  Rata,  and  affirmed 
by  the  House  of  Lords. 

Pleaded  for  the  Creditors  infeft.  That  the  tendency  of  an  inhibition,  as  is  evident 
from  the  stile  of  it,  is  not  absolutely  to  restrain  the  inhibited  person  from  contracting 
debts,  or  the  lieges  from  dealing  with  him  ;  but  only  in  so  far  as  the  inhibiter  may 
thereby  suffer  prejudice  ;  in  other  respects,  the  creditors  fall  to  be  ranked,  and  draw 
their  payment,  without  regard  to  the  inhibition.  The  inhibiter  sustains  no  prejudice, 
so  long  as  there  is  a  sufficient  fund  for  paying  his  debt ;  he  cannot  therefore  interfere 
in  the  ranking.  What  proves  that  inhibition  has  no  effect,  unless  the  inhibiter  can 
(qualify  a  loss,  is,  that  debts,  though  contracted  posterior  to  the  inhibition,  if  the 
inhibiting  creditor  sustains  no  prejudice  from  them,  will  draw  a  part  of  the  price, 
while  the  inhibiter  draws  nothing.  If,  for  example,  there  are  adjudications  against 
which  the  inhibition  does  not  strike,  sufficient  to  exhaust  the  whole  price,  the  in- 
hibiting creditor  must  be  entirely  set  aside,  while,  at  the  same  time,  other  adjudgers, 
though  posterior  to  the  inhibition,  if  within  year  and  day  of  the  former,  will  be  ranked 
pari  fossu  with  them. 

It  would  be  destructive  of  the  security  of  the  records,  that  a  person  who  lent  his 
money,  and  for  security  took  infeftment  upon  a  large  estate,  which  he  saw  from  the 
records  was  liable  to  no  prior  incumbrance,  but  an  inhibition  for  a  [6998]  small  sum, 
should  suffer  prejudice  by  posterior  infeftments  granted  to  other  creditors. 
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The  prior  infeftment  upon  record  has,  by  law,  the  same  effect  against  porterkr 
infeftments,  as  the  inhibition  has,  with  respect  to  all  debts  posterior  to  it ;  as  ihtstdtm 
the  inhibiter  is  entitled  to  draw  his  payment  ont  of  the  first  and  readiest  of  the  piice. 
any  loss  arising  from  the  deficiency  of  fund  ought  to  fall  upon  the  least  preferaUr 
infeftment. 

The  analogy  of  a  reduction  upon  an  inhibition,  to  that  upon  the  act  1621,  is  jvt: 
but  in  neither  case  is  the  creditor  who  used  the  diligence  entitled  to  reduce  all  posteiior 
contractions,  further  than  to  secure  pa3rment  of  his  debt.  A  challenge  ex  eajHk 
inhibttioniSy  though  in  the  form  of  a  reduction,  is  in  reality  no  other  than  a  declantor, 
that  notwithstanding  the  posterior  contraction,  the  inhibiter  should  have  the  umt 
access  to  afEect  the  lands,  as  if  such  posterior  deeds  had  not  been  granted.  It  ii 
personal  to  the  inhibiter,  and  no  third  party  is  entitled  to  avail  himself  of  it ;  » 
was  found,  26th  January  1636,  Lady  Borthwick  contra  Kerr,  No.  20,  p.  6952,  and 
7th  January  1680,  Hay  contra  Lady  Balledgamo,  No.  27,  p.  6969. 

With  regard  to  the  case  put,  of  two  annualrenters,  the  first  of  whom  though  stnck 
at  by  the  inhibition,  may  draw  his  full  debt,  while  the  second,  against  whom  d» 
inhibition  does  not  strike,  draws  nothing,  if  the  inhibiter  is  to  have  a  prime  looo  pre- 
ference ;  it  is  answered.  That  where  any  of  the  annualrenters  is  prior  to  the  inhibitKa, 
the  inhibiter  cannot  be  ranked  primo  loco ;  but  the  annualrenters  must  be  ranbd 
amongst  themselves  in  their  order,  and  then  the  inhibiter  draws  Ids  payment  fron 
the  annualrent-right  struck  at  by  his  inhibition. 

The  argument  from  several  purchases  or  infeftments,  affecting  dilEerent  parte  of 
the  same  debtor's  estate,  does  not  apply  to  the  present  case,  where  all  the  ciedftoB 
have  their  security  upon  the  same  subject ;  for  here  the  first  annualrenter  is  as  mock 
preferable  to  the  posterior  ones,  as  the  inhibiter  is  to  them  all ;  whereas,  in  the  otlier 
case,  the  different  purchasers  or  annualrenters  have  no  connection  with  one  anotbei. 

In  the  same  manner,  where  the  annualrenters  are  all  in  pari  casu,  and  there  is 
one  catholic  infeftment  preferable  to  the  whole,  equity  obUges  the  creditor  to  take  ^ 
payment  proportionally  from  the  whole,  or  to  assign  ;  but  where  the  creditors  ban 
their  security  upon  the  same  subject,  preferable  amongst  themselves,  according  to  tbe 
priority  of  their  infeftment,  no  equity  can  entitle  the  last  infeft  to  draw  any  diifig, 
while  a  preferable  creditor  is  unsatisfied. 

Upon  these  principles,  the  judgment  of  the  Court  was  founded  in  the  case  of  tlie 
Creditors  of  Whithaugh,  which  solemn  decision,  pronounced  with  great  deliberttioo, 
was  understood  to  fix  the  rule  in  all  time  coming  ;  and  which  accordingly  has  been 
uniformly  followed  in  all  the  rankings  that  have  since  occurred. 

[6999]  Answered  for  the  Adjudgers  not  infeft,  That  it  is  true,  cases  may  be  figoR^ 
where  the  inhibiter  can  draw  nothing,  and  yet  the  debts  struck  at  by  his  inhtfaitifln 
may  draw.  This  can  only  happen,  when  the  debtor's  estate  is  wholly  exhausted 
by  securities  which  cannot  be  affected  by  the  inhibition  ;  in  which  case  the  inhibiter 
cannot  challenge  any  of  the  subsequent  debts,  as  his  reduction  is  only  to  this  efiecl, 
that  he  may  draw  what  he  would  have  drawn  if  the  posterior  debts  had  not  existed ; 
and  therefore,  when  the  fund  is  exhausted  by  prior  creditors,  the  reduction  cannot 
have  any  effect ;  but  when  there  remains  fund  not  pre-occupied,  the  inhibition  aiecto 
the  whole  and  every  part  of  it. 

With  regard  to  the  security  of  the  records,  it  is  evident  that  the  rule  contended 
for  on  the  other  side  can  give  no  security;  as  inhibition  is  a  prohibitory  diligence 
which  gives  no  preference.  One  who  lends  a  sum  of  money,  after  an  inhibition,  ctcd 
for  a  small  sum,  cannot  have  absolute  security,  however  large  the  estate  be.  unless  be 
see  the  inhibiter  either  paid  or  secured ;  for  although  he  take  infeftment,  another  infeft- 
ment may  afterwards  be  taken  upon  an  heritable  bond  prior  to  the  inhibition,  for  • 
sum  perhaps  near  equal  to  the  value  of  the  estate ;  and  as  the  inhibiter  must  be  paid 
out  of  the  remainder,  the  creditor  lending  after  the  inhibition  Mrill  be  entirdy  cut 
out ;  or  there  may  be  personal  debts,  not  struck  at  by  the  inhibition,  which  mar, 
by  dili^nce,  evict  the  greatest  part  of  the  estate,  leaving  no  more  than  to  pay  tbe 
inhibitmg  creditor ;  or  the  person  inhibited  may  die,  ana  his  heir  give  an  heritable 
bond  for  near  the  value  of  the  estate,  which  bond  would  not  be  affected  by  the 
inhibition. 

The  creditor  has  many  ways  to  secure  himself  against  this  hazard.  He  mar, 
when  he  lends  his  money,  see  a  part  of  it  applied  to  clear  the  inhibiter's  debt ;  or 
he  may  take  care  to  get  the  inhibitor  secured  by  infeftment ;  or  he  may  insist  that 
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the  debtor  to  wkom  he  lends  his  money,  give  him  real  warrandice  against  the  efiect 
of  the  inhibition ;  or  he  may  use  inhibition  against  the  debtor  upon  his  personal 
warrandice.  By  these  methods,  a  creditor,  lending  after  inhibition,  may  aUain  full 
security,  which,  from  the  natnre  of  the  dihgence,  the  records  cannot  afford  him. 

Oreat  deference  is  due  to  every  judgment  of  the  Court ;  but  the  variation  of  the 
single  decision  in  the  case  of  Whithaugh,  is  not  of  equal  consequence  with  departing 
from  a  rule  anciently  settled  and  invariably  observed,  and  so  closely  connected  with 
tSie  system  of  our  real  preferences,  that  departing  from  it  may  endanger  other  parts 
of  that  system. 

**  The  Lords  found,  that  although  the  inhibitions,  being  prior  to  the  competing 
annualrent-rights,  did  strike  against  them  all  equally ;  yet  any  deficiency  arising 
from  the  shortcoming  of  the  fund  of  payment,  did  not  affect  equally,  or  pro  rata,  all 
l^e  competing  annualrent-rights,  which  stood  ranked  and  preferred  one  to  the  other 
according  to  the  priority  of  their  infeftments,  but  that  the  same  must  affect  the 
annuabenters  least  preferable." 

For  the  Adjudgers  infeft,  Ferguson. — Alt.  Lockhart. — Clerk,  Justice. 

TF.iV.  Fd,  Die.  V.  3,  p.  322.    Fac.  Col,  No.  209,  p.  374. 


No-  63.    [7007]  Dr.  Andrew  Heron  of  Bargaly  v.  Patrick  Heron  of  Heron. 

July  2,  1774. 

After  appeal  taken  from  judgments  of  this  Court,  and  served  hinc  inde,  it  is  competent 
to  the  pursuer  to  use  an  inhibition  against  the  defender,  as  on  a  dependence. 

After  much  litigation  between  these  parties  respecting  the  estate  of  Bargaly,  the 
Court  ultimately  fixed  certain  rules,  according  to  which  Patrick  Heron  was  to  account 
for  the  possession  of  the  estate,  which  was  held  for  some  years  by  him  and  his  prede- 
cessors ;  and  a  remit  was  made  to  an  accomptant  to  examine  and  report  a  state  of 
the  aoeompts,  who  had  accordingly  stated  the  accompts  in  different  views,  by  all 
of  which  he  established  balances,  as  due  to  the  Doctor,  at  Whitsunday  1773,  by 
Patrick  Heron,  who  surrendered  to  him  the  possession  of  the  estate  at  the  said  term. 

Patrick  Heron  having  taken  an  appeal  to  the  House  of  Lords,  and  served  the 
same,  the  Doctor  entered  a  cross  appeal,  and  he  afterwards  executed  an  inhibition 
against  Mr.  Heron,  to  the  full  extent  of  the  sum  concluded  for  by  his  libel,  and  recorded 
the  same  in  the  general  register. 

Upon  an  application  to  the  Court,  on  the  part  of  Mr.  Heron,  to  recal  this  inhibition, 
the  Court,  by  their  first  interlocutor,  found,  That,  after  an  appeal  taken  in  the  cause 
by  both  parties,  hinc  inde,  and  served,  there  was  no  dependence  in  this  Court,  upon 
which  inhibition  could  proceed ;  therefore  recalled  the  inhibition  complained  of,  &c. 
But,  upon  reviewing  the  case,  the  Court  were  of  opinion,  that  this  was  still  a  depend- 
ing process,  and  that  the  inhibition  ought  to  stand  good ;  and,  therefore,  gave  the 
following  judgment : 

"  Repel  the  objection  to  the  inhibition,  and  find  it  valid  and  subsisting." 

Act.  Dean  of  Faculty.— Alt.  Murray,  Crosbie. — Clerk,  Tait. 

Fol  Die,  V.  3,  p.  321.    Fac,  Col  No.  119,  p.  320. 


No.  65.    [7006]  Dr.  Alexander  Gordon  v.  Alexander  Milne.    February  29,  1780. 

The  Court  was  of  opinion,  that  inhibition  is  no  bar  against  granting  tacks. 

Isabel  Gordon,  heiress-apparent  to  her  brother  in  the  estate  of  Edintore,  disponed 
these  lands  to  Dr.  Gordon,  under  the  reservation  of  her  own  liferent. 
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Soon  afterwards,  Dr.  Gordon  used  inhibition,  in  order  to  prevent  her  from  dobf 
any  deed  to  the  prejudice  of  his  right  thus  acquired. 

In  fact,  however,  posterior  to  the  inhibition,  she  let  to  Mihie  a  lease  of  the  iaiub 
for  the  term  of  nineteen  years  ;  before  the  expiration  of  the  half  of  which  she  died. 

Of  this  tack.  Dr.  Gk)rdon,  having  at  length  led  an  adjudication  in  implement  of 
the  aforesaid  conveyance,  and  been  infeft,  brought  an  action  of  reduction ;  and  lie 
likewise  insisted  in  a  process  of  removing  from  the  lands. 

Pleaded  for  the  defender ;  When  the  lease  in  question  was  granted,  the  dispodtioB 
in  favour  of  the  pursuer  was  merely  a  latent  deed,  no  infeftment  till  long  after  having 
been  taken  by  mTn  ;  while,  on  the  other  hand,  Mrs.  Gordon  was  publicly  known  to 
have  succeeded  to  her  brother  in  the  lands  ;  and  therefore  the  defender  is  entitled  to 
reap  the  full  benefit  of  a  lease  thus  bona  fide  obtained  by  him.  For  tacks,  however 
long  their  endurance  may  be,  when  granted  by  apparent  heirs,  like  her,  "  three  ycm 
in  possession,"  with  whom  the  lessees  have  bona  fide  contracted,  are  unquestionaUj 
valid ;  27th  June  1760,  Knox  contra  Irvine  and  Forsyth,  No.  33,  p.  5276.  It  is  true 
the  pursuer  had  executed  a  prior  inhibition ;  but  that  diligence  extends  not  to  die 
granting  of  tacks,  being  limited  in  its  effect  to  those  deeds  which  touch  the  property, 
not  merely  the  possession  of  lands  ;  Lord  Stair,  b.  4,  tit.  50,  §  2  ;  Erskine,.  b.  2,  tit  11, 

§2. 

Answered ;  By  the  disposition  in  the  pursuer's  favour,  prior  to  the  granting  of 
the  lease,  the  granter's  right  in  the  lands  was  restricted  to  a  naked  liferent ;  the  conse 
<}uence  of  which  was,  that  the  tack  could  not  be  effectual  beyond  the  period  of  her 
hfe.  The  pursuer,  it  is  true,  was  not  then  infeft ;  and  his  right,  like  that  of  his  author, 
remained  personal ;  but  he  had  already  used  irJiibition,  which  was  sufficient  to  pro- 
tect it  from  any  encroachment.  For  as  the  granting  of  the  tack  in  question  to  sub- 
sist after  the  death  of  the  liferentrix,  was  an  ex-[7009]-ercise  of  the  right  of  propertj 
of  which  she  was  divested,  and  thus  a  wrong  or  tortious  act  with  respect  to  her ;  so, 
after  inhibition,  all  bona  fides  on  the  part  of  the  person  deriving  right  from  hei  a 
necessarily  precluded  ;  and  the  deed,  which  it  was  wrong  in  her  to  grant,  becomes, 
in  the  construction  of  law,  an  equal  wrong  in  him  to  receive,  and  therefore  is  to  be 
reduced  ex  capite  inhibitionis.  The  defender  indeed  has  supposed,  that  inhibition 
is  not  competent  to  guard  against  the  granting  of  tacks  to  the  prejudice  of  the  in- 
hibiter's  ri^t,  as  if  that  diligence  could  be  of  any  service  in  such  a  case  as  the  present, 
were  the  right  of  property  nevertheless  to  be  defeated  at  pleasure  by  the  granting 
of  leases  ;  which  it  might  be  as  effectually  as  by  any  alienation  whatever. 

The  Court,  however,  seemed  not  to  consider  the  inhibition  as  of  any  consequence 
in  the  case  ;  but  appearing  to  rest  their  judgment  on  this  ground,  that  the  defender, 
who  had  derived  his  right  from  a  person  not  infeft,  was  not  entitled  to  compete  widi 
the  pursuer  holding  in  his  hands  a  charter  and  sasine  of  the  lands  ; 

''  The  Lords  decerned  against  the  defender  in  the  actions  of  reduction  and  of  re- 
moving."   See  Personal  and  Eeal. 

Lord  Ordinary,  Elliock.— Act.  W.  Stewart. — Alt.  Elphinston. — Clerk,  Mackekzh. 

S.  Fol.  Die,  V.  3,  p.  323.    Fac,  Col  No.  109,  p.  205. 


No.  66.  John  Watson  v.  Sarah  Marshall  and  Others.    June  19,  1782. 

Inhibition  effectual  against  a  bond  of  corroboration,  granted  to  the  heir  of  the  creditor* 

Barclay  was  a  creditor  of  Henry  Alcorn  by  bond.  Jean  Crookshank,  decerned 
executrix-dative  qua  nearest  of  kin  to  Barclay,  sued  James  Alcorn,  as  representing 
Henry  his  grandfather,  for  payment  of  that  debt.  Crookshank,  however,  did  not 
expede  a  confirmation ;  but,  during  the  dependence  of  the  action,  obtained  from 
James  Alcorn  a  bond  of  corroboration  of  the  original  bond,  upon  which  she  obtained 
decreet,  and  afterwards  led  an  adjudication. 

Prior  to  this  bond  of  corroboration,  Sarah  Marshall,  another  creditor,  had  executed 
inhibition  against  Alcorn. 

In  the  ranking  of  Alcorn's  Creditors,  Watson,  in  the  right  of  Jean  Crookshank, 
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produced,  as  kis  interest,  the  adjudication  obtained  by  her ;  to  which  Sarah  Marshal, 
and  the  other  Creditors  of  Alcorn, 

Objected ;  First,  That  Crookshank  not  having  obtained  confirmation,  was  never 
vested  in  the  right  of  the  debt.    But 

The  Lords  having  considered  the  bond  of  corroboration  as  supplying  the  want  of 
eonfirmation,  and  repelled  the  objection  ; 

Marshall  next  objected ;  The  above  mentioned  bond  of  corroboration,  the  only 
title  upon  which  the  decreets  of  constitution  and  of  adjudication  proceeded  in  favour 
of  Jean  Crookshank,  was  posterior  to  the  inhibition  in  question,  and  therefore  is  void 
^W)ad  the  inhibiter  ;  the  granting  of  that  deed  being  an  act  [7010]  entirely  voluntary, 
and  which  could  not  by  any  action  have  been  enforced  ;  Stair,  b.  4,  tit.  20,  §  28 ;  b.  4, 
tit.  60,  §  11 ;  Bankton,  b.  1,  tit.  7,  §  138 ;  Erskine,  b.  2,  tit.  11,  §  11 ;  Fountainhall, 
29th  January  1696,  Wilson  and  Logan  contra  Penman,  No.  103,  p.  7036. 

Answered ;  This  inhibition  did  not  strike  against  the  origmal  ground  of  debt, 
which  still  subsisted.  Neither  did  the  corroboration  create  any  new  debt ;  its  only 
effect  was,  to  preserve  against  prescription,  or  to  save  the  expense  of  expeding  a 
confirmation. 

The  Lords  found  the  inhibition  to  strike  against  the  bond  of  corroboration,  as 
being  posterior  to  it,  and  serving  to  create  a  title  to  the  prejudice  of  the  inhibiting 
ereditor. 

They  therefore  sustained  the  objection.    See  Service  and  Confirmation. 

Lord  Ordinary,  Alva. — For  the  Objectors,  Ilay  Campbell,  Craig,  Mat.  Ross. — 
Alt.  CuRRiE. — Clerk,  Colquhoun. 

S.  Fol  Die,  V.  3,  p.  323.    Fac,  Col  No.  45,  p.  72. 


No.  68.     Lord  Ankerville  and  Others  v.  James  Saunders  and  Others. 

August  8,  1787. 

Inhibition  not  competent  to  render  efiectual  against  creditors  a  deed  by  which  a 
person  obliges  himself,  in  favour  of  others,  not  to  sell  or  impignorate  his  lands, 
nor  to  contract  debt  by  which  they  may  be  burdened. 

Mr.  Ross-Monro  of  Newmore  entered  into  a  contract  with  Lord  Ankerville,  and 
other  persons,  nominated  as  his  successors  in  that  estate,  by  a  deed  of  settlement 
executed  by  Lieutenant-Colonel  Monro,  his  predecessor,  which,  however,  left  him  at 
liberty  to  sell  the  estate  or  burden  it  with  debts. 

By  this  contract,  Mr.  Boss-Monro  ''  bound  and  obliged  himself,  and  his  heirs, 
that  he  should  in  no  wise  alter,  innovate,  or  change  the  course  and  order  of  suc- 
cession of  the  said  estate,  as  established  by  the  disposition  and  destination  executed 
by  the  deceased  Lieutenant-Colonel  John  Monro,  nor  do  any  act  or  deed,  directly  or 
indirectly,  that  may  frustrate  the  same  :  And  further  bound  and  obliged  himself,  and 
his  aforesaid,  that  he  should  not  sell,  dispone,  wadset,  or  impignorate  the  lands  and 
estate  above  mentioned,  or  any  part  or  portion  thereof,  nor  grant  infeftment  of 
annuabent  or  annuity  forth  of  the  same,  or  any  other  right,  redeemable  or  irredeem- 
able, whatsoever  ;  nor  should  he  [7011]  contract  debt,  nor  do  any  other  fact  or  deed, 
whereby  the  lands  may  be  any  wise  burdened." 

Upon  this  contract  letters  of  inhibition  were  raised,  which  were  regularly  recorded. 

Afterwards  Mr  Ross-Monro  contracted  various  debts ;  and  Mr.  Saunders,  as 
creditor  in  these,  having  deduced  an  adjudication  of  the  estate.  Lord  Ankerville 
instituted  a  reduction  of  those  debts  ;  and 

Pleaded ;  As  a  proprietor  may  sell  his  estate,  or  affect  it  with  debt,  so  he  may 
oblige  himself,  in  favour  of  another  party,  to  preserve  it  free  from  debt.  This  personal 
obligation  may  be  rendered  by  inhibition,  as  in  the  present  case,  effectual  against 
wngular  successors.  Every  lawful  obligation,  whether  respecting  the  payment  of 
money,  or  the  conveyance  of  land,  may  be  thus  secured  :  For  example,  a  minute  of 
«^e,  or  (as  was  found  22d  July  1724,  Douglas  contra  Douglas,  voce  Provision  to  Heibs 
AKD  Chili)ben),  an  obligation  in  a  marriage-contract  by  the  husband,  to  settle  a 
iand-estate  upon  the  wife  and  children.  Nor  does  the  case  of  entails  afford  any 
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exception  to  thifl  rule ;  being  'regulated  by  a  special  enactment,  and  not  bj  tbe 
common  law. 

Answered ;  Inhibition  is  limited  to  such  cases  as  admit  of  that  diUgence  bdn£ 
purged  by  payment  of  the  debt  on  which  it  proceeds,  or  b^  finding  caution,  sm 
does  not,  as  here  argued,  operate  a  permanent  or  general  mcapacity  to  contiad 
debts.  This  ap^ars  from  Lord  Stair,  b.  4,  tit.  20,  §  28,  where  a  specimen  of  tkt 
proper  style  of  mhibition  is  given.  Such  restraint  is  only  permitted  with  reqpcet 
to  entailed  property,  guarded  by  irritant  and  resolutiye  clauses ;  for  prohibitory  daoMi 
have  not  tlutt  effect,  though  followed  by  inhibition  ;  22d  January  1760,  Bryson  emtra 
Chapman,  voce  Tailzie.  And  if  so,  the  use  of  that  diligence  in  the  present  case  vaA 
be  equaUy  unavailing.  It  is  indeed  an  attempt  to  construct  an  entail  in  a  way  vUek 
the  law  does  not  authorise. 

The  Lord  Ordinary  reported  the  cause ;  when 

The  Court  were  clearly  of  opinion^  That  the  inhibition  was  inept  and  unavailifig; 
but  decerned  in  favour  of  the  pursuer,  on  a  different  ground. 

Reporter,   Lord   Hbxdeblakd.— Act.    Rolland. — Alt.    Blair. — ^Clerk,    MEKxnt. 

8.  Fol  Die.  v.  3,  p.  322.    Fac.  Col  No.  347,  p.  537. 


No.  79.  [7016}  I^-  Braco  v.  Ooilvy.    March  22,  1623. 

Inhibitions  affect  only  heritable  rights  and  lands. 

L.  Braco  pursuing  a  reduction  of  an  assignation  made  by  Mr.  David  Wood  to 
Ogilvy  of  Carse,  of  all  the  corns,  goods,  and  gear,  being  and  Rowing  upon  [7017]  ^ 
lands  of  Carse,  the  time  of  making  the  said  assignation,  which  was  in  the  month  d 
July,  the  corns  being  then  growing,  unseparate  from  the  ground ;  the  reducdoo 
being  upon  this  reason,  because  the  cedent  was  inhibited  by  the  pursuer  lonff  before 
the  assignation,  upon  an  anterior  debt,  and  obligation  made  to  him  by  the  cedent;— 
The  Lords  assoilzied  from  the  reason  simpliciter ;  because  they  found,  that  an  inhibi- 
tion only  affects  party's  heritable  rights  and  lands,  that  he  cannot  dispone  thereupot 
after  lawful  inhibition  served  against  him,  but  it  affects  not  the  moveable  goods; 
so  that,  notwithstanding  thereof,  the  person  inhibited  may  dispone  upon  the  same ; 
for  letters  of  arrestment,  and  not  inhibition,  affect  moveables  ;  and  moveables  sie 
of  that  nature,  that,  falling  under  daily  commerce,  the  dealing  and  traffickifig 
therein  ought  not  to  cease  by  simple  inhibition,  without  arrestment  proceeding  upon 
a  lawful  cause. 

Clerk,  OiBSON. 

Fol,  Die.  V.  1,  p.  473.    Durie,  p.  61. 


No,  81.  [7018]  M*Millan  v.  Gordon.    June  23,  1627. 

A  tack  of  teinds,  clad  with  possession,  preferred  to  a  prior  tack  let  by  the  same  author, 
but  on  which  there  was  no  possession,  altho'  inlubition  was  executed  on  the  firrt 
tack,  before  granting  the  second. 

Mr.  John  M'Millan  being  assignee  by  Thomas  Fer^son  to  certain  teinds,  which 
Thomas  was  made  subtacksman  of  the  same  to  Mr.  Gilbert  Gordon  of  Shirmes,  who 
was  principal  tacksman  of  the  same,  pursues  John  Gordon  of  Troquhan  for  the  saine> 
and  refers  the  quantity  to  his  oath ;  and,  after  the  day  of  compearance,  a  term  being 
assigned  to  his  procurator  to  exhibit  him  to  depone,  at  the  term  he  compeared  by 
his  procurator,  and  proponed  an  exception,  which  the  Lords  found  might  be  propooed 
in  to  sMu  processua,  aloeit  it  was  contended,  that  it  could  not  be  received  then ;  and 
the  exception  being,  that  the  defender  had  a  subtack  of  the  said  teinds  from  the  said 
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Mr.  Gilbert  Gordon,  their  common  author,  by  the  space  of  four  years  before  the  year 
controverted,  which  albeit  it  was  after  the  alleged  subtack  set  by  him  to  Thomas 
Fer^^uson  the  pursuer's  author,  and  who  also  had  served  inhibition  thereupon  before 
the  excipient's  subtack ;  yet,  seeing  the  excipient's  tack  was  clad  with  possession 
eontinually  since  the  date  thereof,  and  seeing  that  he  ofEered  to  prove,  that  the  said 
Mr.  Gilbert  was  ever  in  possession  of  the  temds  for  all  years,  until  the  time  of  the 
defender's  right,  notwithstanding  of  the  said  subtack  set  to  Ferguson,  which  took 
never  efEect  by  possession ;  the  same  therefore,  albeit  preceding  his  right,  and 
inhibition  executed  thereupon,  also  before  his  subtack,  cannot  put  him  in  mala  fide 
to  have  taken  his  tack,  and  bruiked  the  teinds  since  the  date  thereof,  viz.  anno  1622. 
This  exception  was  sustained  to  elide  this  pursuit,  and  was  admitted  to  probation. 

Act. Alt.  Bblshes. 

Fol.  Die.  V.  1,  p.  473.    Durie,  p.  299. 


No.   1.     [1]  George  Monro  of  Pointzfield  v.  The  Creditors  of  Adam  Oobdos  of 

Ardoch.    July  19,  1777. 

An  inhibition  found  efiectual  to  secure  a  preference,  in  competition  with  arresters  of 

the  price  after  sale. 

In  1761,  Adam  Oordon,  by  a  minute  of  sale,  sold  his  estate  of  Ardoch  to  George 
Monro,  at  a  price  of  30  years  purchase  of  a  rental  produced.  The  rental  was  found 
to  be  in  some  respects  erroneous,  and  the  estate  was  much  encumbered ;  so  that 
there  came  to  be  a  submission  for  adjusting  the  amount  of  the  price,  and  a  multiple- 
poinding  for  dividing  it. 

Gordon  executed  a  disposition  in  April  1765,  and  Monro  paid  o£E  preferable  debts 
to  a  considerable  amount,  taking  conveyances.  One  of  the  debts  so  paid,  supposing 
it  to  be  preferable,  was  a  sum  of  £400  due  to  a  Captain  George  Sutherland,  upon 
which  he  had  used  inhibition  against  Gordon  prior  to  the  sale. — Upon  this  and  the 
other  debts  conveyed,  Monro  obtained  decree  of  adjudication,  on  29th  January  1766, 
which  was  followed  by  horning  against  superiors  ;  and  upon  19th  February  1766 
Monro  was  infeft  upon  a  charter  of  resignation,  in  execution  of  the  procuratory 
contained  in  the  disposition  mentioned. 

In  the  multiplepoinding,  a  remit  was  made  to  an  accomptant  to  settle  an  order 
of  ranking,  which  was  done  and  reported.  The  business  lay  over  in  this  state  for 
Bowte  years.  At  last  objections  were  given  in  by  Monro  to  the  accomptant's  report, 
by  which  creditors  whose  debts  had  been  contracted  prior  to  Sutherland's  inhibition, 
and  who  had  arrested  the  price  in  the  hands  of  the  purchaser,  were  preferred,  and 
that  inhibition  was  rendered  entirely  unavailing,  as  the  price  was  exhausted  by  the 
debts  so  preferred. 

The  Lord  Ordinary  (Elliock)  repelled  the  objections,  and  approved  of  the  report. 
[2]  The  question  was  brought  before  the  Court,  in  a  petition  for  Monro  the 
purchaser  of  the  estate,  as  in  ri^t  of  Sutherland's  inhibition,  and  in  answers  for  the 
creditors  preferred. 

Argument  in  support  of  the  inhibition. 

The  inhibition  secured  the  creditor  resorting  to  that  mode  of  diligence  against 
any  sale  of  the  estate  to  his  prejudice.  The  assignee,  therefore,  who  follow^  out 
the  security  by  an  adjudication,  could  not  be  disappointed  by  the  sale,  or  by  arrest- 
ments consequent  of  the  sale.  Whatever  objection  to  the  sale  would  have  afiected 
the  late  proprietor  himself,  must  miUtate  equally  against  his  creditors  arresting 
subsequent  to  the  sale.  These  could  not  be  in  a  better  situation  than  he  himself 
would  have  been ;  and  it  is  implied  in  all  sales,  as  in  this  it  was  particularly  stipulated, 
that  all  incumbrances  should  be  purged  before  payment  of  the  price  :  In  reality, 
therefore,  the  sale  could  not  take  place,  till  the  inhibiting  creditors,  and  all  others 
who  had  done  any  diligence  of  whatever  kind,  by  which  the  lands  might  be  affected, 
were  satisfied. 
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It  is  true  an  inhibition  is  only  a  prohibitory  diligence,  giving  the  creditor  a  rigkt 
to  reduce  posterior  voluntary  deeds,  from  which  he  could  qualify  a  prejudice.  It 
has  no  positive  and  immediate  effect  towards  transferring  the  property  or  poeaeaEiofi 
of  the  debtor's  estate  to  the  inhibitor — nor  has  it  any  retrospect  against  prior  creditors, 
who  are  notwithstanding  at  liberty  to  operate  their  payment  by  every  mode  of 
diligence  known  in  law.  Consequently,  if  the  inhibiting  creditor  cannot  qualifT 
any  damage  by  any  after  sale,  he  will  not  be  allowed  to  reduce, — ^because  as  he  coald 
derive  no  advantage,  were  he  to  prevail,  he  would  have  no  interest.  This  was  wiat 
was  found  in  the  case  of  Carlyle  v.  Trustees  of  Mathieson,  1st  February  1739,  No.  44, 
p.  6971. 

That  case,  although  it  has  been  cited  in  aid  of  the  plea  on  the  other  side,  is  b 
fact  illustrative  of  the  argument  in  favour  of  the  inhibition.  It  is  stated  only  shoittr 
by  Lord  Kilkerran,  who  is  the  reporter  of  it.  The  circumstances  more  at  large  wen 
these  : 

Gilbert  Mathieson  was  proprietor  of  some  houses  in  Leith,  on  which  he  contractn] 
heritable  debts  nearly  equal  to  their  value.  He  also  had  personal  creditors,  one  of 
whom  raised  inhibition,  but  which  was  posterior  to  his  other  contractions.  Soon 
thereafter  he  executed  a  trust-deed  of  all  his  effects  for  behoof  of  his  creditors.  All 
of  them  led  separate  adjudications  within  year  and  day  of  each  other,  by  which  it 
is  obvious  they  all  came  to  be  pari  passu  with  the  inhibitor.  The  Trustees  sold  dir 
property  for  behoof  of  all  concerned.  The  inhibitor  raised  a  reduction  of  the  Mk. 
The  Trustees  pleaded  in  defence  : — "  The  pursuer  could  not  better  himself  by  the 
reduction,  as  the  heritable  creditors  were  preferable  to  him,  and  the  personal  creditozs 
behoved  at  any  rate  to  come  in  pari  passu  with  him  in  virtue  of  their  adjudicatioss. 
The  sale  being  for  an  adequate  value,  and  the  price  in  medio y  no  prejudice  whatever 
had  been  done  to  the  inhibitor  ;  therefore  he  ought  not  to  be  indulged  in  objecting  to 
the  sale.  If  it  were  set  aside,  the  subjects  might  perhaps  not  bring  so  good  [3]  a  price 
again." — In  these  circumstances,  the  Court  most  properly  assoilzied  the  Trustees 
But  the  present  case  is  entirely  different.  The  inhibiting  creditor  has  a  substantii] 
and  clear  interest  to  challenge  the  sale,  to  the  effect  of  making  good  his  adjudication 
of  the  lands,  and  consequently  securing  his  preference  as  an  adjudging  creditw,  ib 
competition  with  the  other  personal  creditors,  who  have  no  such  diligence,  but  have 
only  arrested  the  price  in  the  hands  of  the  purchaser.  In  order  to  this,  it  is  obvious 
that  the  minute  of  sale  must  be  so  far  set  aside  as  to  give  effect  to  the  adjudicatioB. 
There  can  be  no  room  for  arresting  the  price,  while  the  debt  in  question  remains 
unsatisfied.  The  arrestments  used  could  only  affect  the  price,  but  no  price  was  dw 
until  the  lands  should  be  freed  of  incumbrances.  The  adjudication  was  indeed  used 
by  the  purchaser  himself,  but  that  is  of  no  importance.  He  adjudged,  not  fta 
purchaser,  but  in  right  of  the  debt,  by  means  of  Captain  Sutherland's  assienaiKHi. 
If  Captain  Sutherland  was  entitled  to  adjudication,  so  was  his  assignee.  Thus  did 
the  debt  in  question  remain  a  burden  upon  the  lands,  which  was  clearly  preferable 
to  the  personal  debts,  upon  which  no  diligence  had  been  done  prior  to  the  sale.  The 
challenge  of  the  sale  by  the  inhibiting  creditor  could  communicate  no  benefit  to  the 
personal  creditors,  whose  debts  may  have  been  contracted  prior  to  the  inhibition : 
for  an  inhibition  does  not  found  k  catholic  reduction,  as  if  proceeding  upon  the  head 
of  fraud,  or  of  facility  and  lesion.  An  inhibitor  can  go  no  farther  than  to  reduce, 
80  far  as  the  deed  is  to  his  prejudice.  He  has  no  interest  to  proceed  greater  length. 
The  minute  of  sale,  therefore,  must  remain  good  as  to  every  other  creditor. 

It  has  been  said,  that  the  adjudication,  being  posterior  to  the  sale,  could  not  he 
effectual,  the  common  debtor  having  been  denuded.  But  Gordon  of  Ardoch  was  not 
denuded,  by  entering  into  a  personal  minute  of  sale.  He  remained  in  the  feudal 
right  of  the  lands  imtil  after  the  adjudication  was  led.  The  adjudication  was  led  in 
January  1766,  the  purchaser  was  not  infeft  until  the  February  following.  But  there 
is  no  occasion  to  insist  on  this  ;  for  supposing  the  fact  to  have  been  otherwise,  and 
that  the  purchaser  had  been  infeft  before  the  adjudication  was  led,  still  the  inhibition 
remained  effectual,  and  was  a  legal  ground  for  setting  aside  the  sale.  The  effect  of 
it  never  could  have  been  removed  by  a  voluntary  sale,  or  any  other  posterior  act  or 
deed  whatever  of  the  common  debtor,  without  payment  of  the  debt.  To  say  that 
the  common  debtor  was  denuded  by  the  sale,  is  in  other  words  to  say,  that  an  in- 
hibition may  be  defeated  and  rendered  of  no  avail  whatever,  by  the  voluntary  act 
of  a  bankrupt  in  selling  his  lands.     A  voluntary  sale  may  be  good  to  all  otJier  pur- 
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poses,  but  qtuHid  the  inkibitof  is  certainly  not  so.  It  is  reducible  at  his 
instance  ex  capite  inhibitionis,  and  he  is  entitled  to  adjudge  the  lands,  as  if  no  sale 
had  been  made.  Nor  is  it  of  importance  whether  the  purchaser  has  been  infeft  or 
not.  Qitoad  hoc  the  purchase  is  illegal,  and  contrary  to  the  judicial  prohibition  con* 
tained  in  the  letters  of  inhibition.  One  purchasing  notwithstanding  the  prohibition, 
does  so  lege  jfrohibentey  and  he  knows  the  consequence,  [4]  viz.  so  far  as  the  interest 
of  the  inhibiting  creditor  goes  the  sale  is  reducible ;  therefore  he  never  can  be  safe 
until  the  inhibiting  creditor  be  paid  off  and  the  incumbrance  removed. 

An  inhibition  strikes  against  all  posterior  voluntary  rights  of  whatever  kind, 
whether  onerous  or  gratuitous,  and  aU  rights  are  considered  as  voluntary,  to  grant 
which  there  is  no  previous  specific  obligation,  such  as  can  be  made  effectual  by  way 
of  process.    See  Inhibition,  Sect.  4. 

It  is  not  enough  to  say  that  the  sale  is  onerous  and  the  price  adequate. — To  sup- 
port it  against  reduction  ex  cajnte  inhibitionis,  it  is  necessary  further  to  say,  that  the 
interest  of  the  inhibitor  is  not  affected  by  the  sale,  for  that  he  will  still  draw  according 
to  his  legal  right  by  the  inhibition,  as  if  the  sale  was  not  yet  made.  If  the  interest  of 
the  inhibitor  would  be  affected  by  a  sale,  and  he  consequently  may  reduce  it  ex  capite 
inhibitionis,  in  order  that  he  may  attach  the  lands  and  secure  his  payment  out  of  them, 
surely  he  must  be  preferable  to  a  mere  personal  creditor,  who  has  no  inhibition,  and 
has  done  nothing  to  attach  the  lands.  See  7th  January  1680,  Hay,  No.  27,  p.  6959, 
Bankton,  v.  i.  p.  196;  Ersk.  b.  2,  t.  11,  §  11.  These  authorities  show  that  a  chal- 
lenge ex  capite  inhibitionis,  though  in  the  form  of  a  reduction,  is  in  reality  no  other 
than  a  declarator  that  the  inhibiting  creditor  shall  have  the  same  access  to  affect  the 
lands,  as  if  no  posterior  deed  had  been  granted.  Captain  Sutherland,  then,  or  the 
pursuer  in  his  right,  had  no  occasion  to  arrest  the  price,  nor  woidd  that  have  been  the 
proper  mode  of  proceeding.  He  had  a  right  to  adjudge  the  lands  and  to  hold  the 
sale  as  null  ex  capite  inhibitionis ;  not  because  the  price  was  inadequate,  or  the  sale 
unfair,  but  because  it  was  made  spreto  inhibitione ;  of  which  circumstance  he  was 
entitled  to  avail  himself  in  competition  with  other  personal  creditors, who  had  neglected 
the  same  steps  of  diligence. 

The  price  is  not  in  medio  in  the  present  case  in  the  same  sense  in  which  it  was  so 
in  the  case  of  Mathieson  above  mentioned.  There  the  interest  of  parties  was  not 
varied  by  the  sale.  Here  the  arresting  creditors  are  contending  to  be  entitled  to 
exhaust  it  to  the  prejudice  of  the  inhibitor.  If  the  plea  of  the  arresting  creditors  were 
good,  the  consequence  would  be  that  a  debtor  might  at  pleasure  at  any  time  disappoint 
inhibitions  by  making  a  private  sale,  and  giving  notice  to  favourite  creditors  to  arrest 
the  price — or  even  without  arrestment  he  might  sell  to  a  postponed  creditor,  who 
having  the  price  in  his  hand,  might  set  it  off  against  his  debt  by  the  simple  operation 
of  compensation  or  retention.  Thus  would  inhibition,  so  easily  frustrated,  be  the 
most  inept  and  idle  of  all  diligences. 

The  case  is  not  altered  by  the  consideration,  that  after  a  minute  of  sale  is  entered 
into  the  price  becomes  moveable,  and  descends  to  executors.  The  present  question 
neither  regards  the  seller's  interest  in  the  price,  nor  the  purchaser's  obligation  to  pay 
it.  The  adjudication  must  be  good  against  the  lands,  whether  the  price  was  heritable 
or  moveable.  The  claim  of  preference  founded  [5]  on  the  inhibition  goes  to  the 
lands  themselves,  and  to  the  price  only  as  coming  in  place  of  the  lands. 

The  process  of  multiplepoinding  was  brought  before  the  adjudication  was  led 
upon  the  inhibition,  from  whence  it  has  been  argued,  that,  the  matter  having  been 
rendered  litigious,  pendente  lite  nihil  innovandum.  But  this  maxim  can  have  no 
application  in  the  present  question  regarding  the  effect  of  an  inhibition.  If  an  in- 
hibition may  be  defeated  by  a  sale,  then  arresters  of  the  price  wiU  carry  it,  and  an 
inhibi  tor  will  be  cut  out.  But  if  an  inhibitor's  interest  remains  entire  notwithstanding 
of  a  sale,  and  may  be  rendered  effectual  at  any  time  by  an  adjudication^  then  certainly 
this  adjudication  cannot  be  prevented  by  means  of  the  purchaser  raising  a  process  of 
multiplepoinding,  or  any  other  process  whatever. 

Argument  for  the  creditors,  against  the  inhibition. 

The  adjudication  was  funditus  void  and  null,  and  an  inept  diligence  at  the  time 
it  was  led,  because  Gordon  of  Ardoch  was  at  the  time  denuded ;  11th  July  1637, 
Robertson  t7.  Brown,  No.  64,  p.  2820 ;  Smith  t7.  Hepburn,  2d  March  1637,  No.  47, 
p.  2804  ;  26th  February  1724,  Stirling,  No.  69,  p.  2831. 

An  inhibition  does  not  ipso  jure  void  a  sale,  but  is  only  a  ground  for  voiding  it. 
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and  the  sale  is  in  all  respects  to  be  held  effectual,  tiQ  the  date  of  the  decree  lednoDg 
it.  See  Criohton,  No.  117,  p.  7050.  Now,  the  inhibitor  ought  not  to  be  penoitted 
to  plead  that  he  has  suffered  prejudice, — for  why  did  not  he  or  his  cedent  immedi- 
atelj  on  the  sale  arrest  the  price  ?  If  therefore  he  be  disappointed,  that  is  the  codm- 
quence  of  his  own  negligence. 

It  is  not  by  the  sale  that  the  inhibiting  creditor  suffers  prejudice.  Nothing  bsp- 
pened  by  the  sale  except  that  Ardoch's  whole  creditors  (none  of  whom  had  done  anr 
previous  diligence  for  appropriating  the  estate  to  themselves),  behoved,  for  tfatt 
purpose,  to  apply  themselves  to  the  pi^^per  diligence  against  a  moveable  estate,  ii 
place  of  that  ai^ainst  an  heritable  one.  The  law  was  equally  open  to  them  all  in  tiie 
one  case  as  in  the  other.  The  inhibitor  then  cannot  say  he  suffered  that  injury  by  tiie 
sale,  which  has  arisen  only  from  his  own  neglect  of  the  proper  step  to  secure  hiiaBeif 
a  preference,  viz.  arrestment. 

The  circumstance  that  it  is  the  purchaser  himself  who  is  pleading  that  in  virtue  of 
an  inhibition  the  sale  is  null,  ought  to  found  a  strong  personal  exception  agsiast 
him. 

If  an  inhibitor  suffer  another  creditor  to  adjudge  year  and  day  before  him,  tint 
creditor  becomes  preferable  ;  Stair,  b.  4,  t.  50,  §  23 ;  Bankton,  v.  i.  p.  196.  Inhibi- 
tion then  may  be  rendered  ineffectual  by  posterior  diligence  upon  prior  debts.  Thi» 
is  totally  adverse  to  the  idea  of  an  inhibition  being  an  incumbrance  on  the  kfldi 
In  that  view,  no  posterior  diligence  or  infeftment,  in  implement  of  a  prior  peisoml 
obligation,  could  defeat  it ;  wluch  it  cannot  be  disputed  may  be  the  c«8e.  If  an  in- 
hibition were  an  incumbrance,  and  there  were  a  variety  of  inhibitions  to  an  amount  in 
whole  exceeding  the  value  of  the  estate,  without  other  diUgence,  a  ranking  of  in- 
hibitions would  take  place  on  a  [6]  sale,  and  the  first  would  be  preferable,  a  tlinf: 
unknown  in  the  law  of  Scotland.  An  inhibitor  cannot  even  rank  with  an  adjudger, 
against  whom  his  inhibition  strikes,  but  can  only  draw  back  from  him  his  proportion 
of  the  sum  which  that  creditor  draws,  in  the  same  way  as  if  that  creditor  was  not  in 
the  field ;  and  if  he  would  draw  nothing,  although  that  creditor  were  not  in  the  field, 
he  draws  nothing  from  him  in  consequence  of  his  inhibition.  If  then  an  inhibitioii 
is  not  an  incumbrance,  which  must  at  all  events  be  purged,  but  may  be  cut  out  bj 
posterior  diligence  upon  prior  debts,  the  claim  of  preference  in  the  present  case  is  void 
of  foundation,  and  the  ranking  must  proceed  upon  the  footing  of  the  arrestments. 

The  case  figured  on  the  other  side,  of  a  debtor  privately  selling  his  estate  to  s 
favoured  creditor,  or  giving  private  information  of  a  sale  to  certain  creditors  tiiat 
they  may  arrest,  supposes  fraud,  and  fraud  is  an  insuperable  objection  to  any  tnni- 
action  whatever  ;  but  sales  will  not  be  reduced,  merely  because  it  is  possible  to  com- 
mit fraud  in  them. 

Fraudulent  scheines  may  be  figured  for  preferring  an  inhibiting  creditor,  as  vdl 
as  any  other.  If,  for  instance,  it  be  true  that  an  inhibiting  creditor  after  a  sak  i» 
entitled  to  a  preference  to  other  creditors,  prior  as  well  as  posterior,  although  if  the 
estate  had  remained  unsold  the  prior  creditors  to  the  inhibition  would  have  been  At 
least  equal,  if  not  preferable  to  him  ;  the  consequence  might  be,  that  the  moment  ft 
man  knew  himself  to  bo  bankrupt,  he  might  desire  a  favourite  creditor  to  use  in- 
hibition, and  proceed  instantly  to  sell  his  estate,  by  which  the  inhibition  would  obtain 
a  preference  over  the  whole  creditors  :  In  short,  it  is  possible  to  figure  the  commiaaon 
of  fraud  in  every  transaction  among  men  ;  but  this  is  no  reason  for  setting  them  aQ 
aside.  If  there  is  evidence  of  positive  fraud  having  actually  been  committed  in  t 
particular  case,  when  the  transaction  is  annulled  no  one  is  entitled  to  complain. 

The  decision  of  the  Court  was  as  follows  :  (19th  July  1777)  "  The  Lords  having 
advised  this  petition  with  the  answers  thereto,  and  heard  procurators,  they  find  the 
petitioner  as  in  right  of  Captain  Sutherland  preferable  upon  his  inhibition,  and  diat 
he  is  entitled  to  retain  the  sums  contained  in  the  said  grounds  of  debt,  and  that  the 
other  creditors  fall  to  be  ranked  in  their  due  course  upon  the  remainder  of  the  price 
and  interest  thereof,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

Lord  Ordinary,  Elliock. — For  the  Petitioner,  Ilay  Campbell. — For  the  Respon- 
dents, Ceas.  Hay. 
W.  M.  M. 
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No.  2.    (7]  ToFHAM,  Daviss,  and  Misses  Jasratb,  and  John  Whttb,  their  Handatorjr 
V.  Thomas  Hat  Marbhatji.    January  26, 1808. 

An  inMbition  executed  and  published  at  the  market-cross  of  the  head  burgh  where  the 
person  inhibited  resides,  is  effectual  against  foreigners. 

On  tiie  2nd  June  1796,  Hr.  Thomas  Hay  Marshall  raised  letters  of  inhibition  against 
Mrs.  Rose  Anderson,  his  wife,  which  were  duly  published,  and  executed  against  her 
OB  the  22d  of  the  same  month  at  the  market-cross  of  Perth,  the  head  burgh  of  the 
aheriffdom  within  which  she  then,  and  for  many  years  before  and  after,  resided. 
Previous  to  this  date,  a  process  of  divorce  had  depended  between  these  parties ;  an 
aliment  of  £100  Sterling  had  been  modified  to  Mrs.  Rose  Anderson,  and  she  had  lived 
in  a  state  of  separation  from  her  husband,  but  the  marriage  was  not  dissolved  by 
sentence  of  divorce  till  the  year  1804.  Thus  separated  from  and  inhibited  by  the 
defender,  Mrs.  Rose  Anderson  incurred  with  the  pursuers,  who  were  hatters  in  London, 
an  account  amounting  to  £S0,  8s.  6d.  commencing  in  February  1799,  terminating  in 
October  1800,  and  contracted  when  she  resided  in  London. 

Mrs.  Rose  Anderson,  while  livinff  in  family  with  the  defender,  had  been  in  the 
custom  of  employing  the  pursuers  in  tneir  line  of  business. 

The  defender  declined  to  pay  this  account ;  and  the  pursuers  raised  an  action 
conchiding  against  him  for  payment  of  it. 

The  cause  was  discussed  before  Lord  Meadowbank,  Ordinary,  who  called  upon 
tiie  defender  to  prove,  1st,  That  intimation  of  the  inhibition  and  separate  aliment  of 
his  wife  had  been  made  to  the  pursuers ;  or,  2dly,  That  the  account  was  extravagant. 
But  neither  of  these  points  could  be  established. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  15th  February  1805 : 
'^  In  respect  the  inhibition  used  by  the  defender  was  not  executed  so  as  to  operate 
against  persons  forth  of  the  kingdom,  and  that  no  proof  is  offered  of  special  notice 
having  been  gjiven  to  the  pursuers  not  to  trust  Mrs.  Marshall,  and  that  tne  charge  of 
extravagance  in  these  articles  furnished  does  not  appear  to  the  Ordinary  well  founded, 
— Decerns  against  the  defender  for  the  amount  of  the  account  libelled,  finds  expenses 
due,  and  allows  an  account  therefor  to  be  put  in ;  and  dispenses  with  any  repre- 
sentation." 

The  case  came  before  the  Court  by  petition  and  answers. 

Argument  for  the  defender. 

The  inhibition  was  regularly  published  and  executed  accordinff  to  the  fonns  pre* 
scribed  by  the  law  of  Scotland.  These  forms  are  regulated  entirely  by  the  situation 
of  the  inhibited  person,  and  not  by  the  situation  of  those  with  whom  such  person 
may  possibly  contract,  and  who  therefore  majr  eventually  be  affected  by  the  diligence. 
If  the  diligence  be  regularly  executed  agamst  the  person  inhibited,  it  must  be 
effectual  against  the  whole  world.  The  form  of  inhibition  against  a  wife  is  the  same 
with  that  against  any  other  person  ;  so  like- [8]- wise  must  be  the  effect.  The  act  of 
Parliament  (1597,  ch.  268),  which  dictates  the  form  of  executing  inhibition,  makes  no 
distinction  in  this  respect ;  and  therein  no  regard  is  had  but  to  the  situation  of  the 
person  inhibited.  To  have  executed  and  published  at  the  market-cross  of  Edinburgh, 
pier  and  shore  of  Leith,  an  inhibition  agamst  a  person  residing  in  Perth,  would  have 
been  absurd ;  and,  at  any  rate,  would  not  have  more  effectually  warned  foreigners. 
The  maxim  of  law,  "  Quicunque  dd>et  scire  conditionem  ejus  cum  quo  contrcMt,''  is  of 
general  application,  but  more  particularly  regards  those  cases  wherein  parties  contract 
with  married  women.  The  slightest  inquiry  would  have  satisfied  the  pursuers  that 
Mrs.  Rose  Anderson  lived  apart  from  her  husband,  was  inhibited  by  him,  and  had 
a  separate  aliment  The  law  applicable  to  this  case  is  accurately  stated  in  an 
early  decision  (6th  July  1677,  Allan  v.  the  Earl  and  Countess  of  Southesk,  No.  213, 
p.  6005).  On  the  supposition  that  an  inhibition  duly  executed  and  published, 
according  to  Scotch  forms,  is  insufficient,  there  would  be  no  other  remedy  but  to 
follow  the  party  inhibited,  wherever  caprice  might  lead  him,  and  there  to  take  the 
steps  dictated  by  the  pectdiar  laws  of  his  casual  residence  :  Such  a  proceeding,  it  is 
beheved,  is  not  required  by  the  jurisprudence  of  any  independent  state  where  law  is 
a  science. 

Argument  for  the  pursuers. 
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I.  Inhibition  is  directed  not  only  against  the  party  who  is  the  object  of  it,  bnt 
also  the  lieges  in  general.  In  the  present  case,  Mrs.  Rose  Anderson  is  inhibited  ironk 
delapidating  her  husband's  effects ;  but,  secondly,  the  U^es  in  general  are  inhibited 
from  deding  with  her  to  her  husband's  prejudice  ;  and  it  is  by  the  prohibition  against 
themselves  only  that  they  are  barred.  The  execution  and  publication  at  the  market- 
cross  of  Perth  might  be  sufficient  against  the  Scotch  Ueges  ;  but  to  render  the  diligraice 
effectual  against  foreigners,  that  publication,  at  least,  ought  to  have  been  made,  whieh 
the  law  requires  as  equivalent  to  mtimation  against  natives  being  without  the  territoir 
of  Scotland.  This  kind  of  diligence  is  subjected  to  the  utmost  strictness  of  into^ 
pretation ;  because,  whatever  the  presumption  of  law  may  be,  it  is  necessarily  uh 
known  to  many  who,  optima  fide,  may  contract  with  the  person  against  whom  it  is  used. 
—26th  Feb.  1695,  Watson  v.  Baird,  No.  34,  p.  6963 ;  2d  Dec.  1748,  Creditors  o£ 
Kinminnity,  No.  50,  p.  6982. 

But,  farther,  the  diligence  of  inhibition  can  have  no  operation  beyond  the  temtoiy 
of  Scotland.  Thus,  as  an  inhibition  directed  against  a  person  in  Scotland  to  prev^t 
the  alienation  of  his  heritage,  could  not  prevent  him  from  disposing  of  an  estate 
situated  in  England  ;  on  the  same  groimd,  an  inhibition  executed  for  the  purpose  of 
preventing  the  disposal  of  personal  effects,  and  the  contraction  of  personal  debts, 
ought  to  have  no  effect  in  a  foreign  territory*  No  diligence,  writ,  or  decree,  is  efiectosl, 
unless  it  is  executed  according  to  the  forms  of  the  country  within  which  it  is  to  have 
operation.    Voet,  b.  42,  tit.  1,  §  39.     See  likewise  b.  23,  tit.  2,  §  60. 

[9]  II.  During  the  subsistence  of  the  marriage,  and  while  the  parties  lived  to- 

§  ether,  the  pursuers  had  been  employed  by  Mrs.  Anderson.  To  their  accounts  the 
efender  had  never  objected,  and  they  had  been  regularly  paid.  The  defender  was 
therefore  bound  to  have  intimated  to  them  his  altered  situation,  and  that  he  no  long^ 
was  liable  for  his  wife's  debt.  Besides,  at  the  date  of  this  account,  the  marriage  was 
not  dissolved ;  and  Mrs.  Anderson  was  entitled  to  contract  such  debts  as  were  necessary 
and  suitable  to  her  situation.  Grant  v.  Sir  William  Jardine,  23d  June  1796  (n«t. 
reported). 

The  Court  differed  in  opinion  from  the  Lord  Ordinary. 

It  was  observed,  that  every  one  is  bound  to  inquire  and  satisfy  himself  with  reg^ 
to  the  condition  of  the  person  with  whom  he  contracts ;  and  if  he  fails  in  this,  he  must 
suffer  the  penalty  of  his  own  credulity.  The  party  with  whom  the  pursuer  contracted 
was  a  native  of  Scotland,  and  her  status  was  determined  by  the  laws  of  that  coontij. 
In  the  execution  and  publication  of  the  diU^ence  of  inhibition,  regard  is  only  had  to 
the  domicil  of  the  person  who  is  the  object  of  it ;  and  in  the  present  case,  the  diligence, 
being  regular  according  to  the  law  of  Scotland,  must  be  effectual  against  all  mankind. 

The  following  interlocutor  was  pronounced  (11th  Dec,  1807). 

''  Find  the  iimibition  a  valid  and  subsisting  diligence ;  and  therefore  alter  the  inter- 
locutor reclaimed  against,  and  assoilzie  the  defender  from  the  conclusions  of  the  hbel." 

And  on  advising  a  petition,  without  answers,  the  Lords  adhered,  26th  January  180B. 

Lord  Ordinary,  Mbadowbank. — Act.  Ja.  Fergusson. — Alt.  Adam  Gillies.— Agents 
John  Whyte  and  James  Frasbr,  W.S.— Clerk,  W. 

.  J.  W.  Fac.  Col  No.  25,  p.  85. 

No.  2.  [7057]  Marion  Binny  v.  Gilbert  Scot.    February  5, 1675. 

A  party  had  three  sons.  The  eldest  son,  after  his  father's  death,  renewed  a  bond  due 
b^  the  father.  The  eldest  son  having  died,  the  second  son  retired  the  bond,  aod 
himself  granted  a  new  one.  He  died  in  a  state  of  apparency.  The  third  sea 
succeeding  to  the  estate,  refused  to  pay  this  last  bond,  as  not  representing  tiie 
granter  of  it.    Found  liable. 

The  deceased  William  Scot  of  Bonnington  having  three  sons,  William  the  eldest^ 
and  Robert,  and  Gilbert ;  the  said  William,  by  lus  contract  of  marriage,  had  the  land* 
and  estate  of  Bonnington  disponed  to  him  by  his  father  Mr.  James  Scot,  but  was  not 
infeft  therein ;  and  after  his  decease,  his  brother  Robert  having  succeeded  to  him,, 
did  renew  a  bond  granted  by  the  said  William  in  favours  of  Robert  Biddel ;  and 
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liaving  retired  the  said  William's  bond,  did  grant  a  new  bond  for  the  sum  therein 
contained ;  and  the  said  Robert  having  also  deceased  before  he  was  infeft  in  the 
estate  or  served  heir  to  the  said  William ;  and  the  said  Gilbert  the  third  son  having 
succeeded,  a  pursuit  was  intented  at  the  instance  of  the  relict  and  executrix  of  the 
creditor  against  the  said  Gilbert,  as  representing  the  said  William  and  Robert  his 
brothers  ;  at  least,  to  hear  and  see  it  found  and  declared,  that  the  said  bond  panted 
by  Robert,  was  granted  by  him  in  contemplation  and  lieu  of  the  said  [7058]  William's 
debt  and  bond ;  and  that  it  ought  to  affect  any  estate  that  did  belong  to  the  said 
William ;  and  in  special,  the  benefit  of  the  said  contract  of  marriage,  and  disposition 
therein  made  in  favour  of  the  said  William. 

It  was  alleged  for  the  defender.  That  he  did  not  represent  Robert  nor  William 
upon  any  passive  titles  ;  and  though  he  should  represent  William,  neither  he  nor  the 
estate  would  be  liable  to  the  said  debt,  in  respect  the  same  was  extinct,  and  innovated 
by  a  new  bond  granted  by  the  said  Robert,  whom  neither  he  did  nor  would  represent. 
And  the  said  bond  being  granted  only  by  Robert,  could  not  affect  any  thing  belonging 
to  William ;  and  he  was  not  concerned  to  debate  upon  what  account  the  said  bond  was 
given  by  Robert. 

The  Lords  did  incline  to  sustain  the  declarator,  upon  that  head  that  the  said 
innovation  was  only  to  the  effect  the  creditor  might  be  the  better  secured  and 
satisfied,  the  said  Robert  being  apparent  heir  for  the  time  ;  and  who,  if  he  had  livedo 
would  have  perfected  his  right,  and  obtained  himself  served  heir  to  William ;  but 
being  prevented  by  death,  so  that  the  said  bond  was  altogether  ineffectual,  the  pursuer 
had  cdidictionem  causa  data,  causa  non  secuta,  to  be  reponed  against  the  said  innovation ; 
and  the  defender  was  in  dolo  pessimo  to  question  the  same,  seeing  nemo  debet  locwpletari 
cunt  aliena  jactura ;  and  he  ought  not  to  have  William's  estate  without  payment  of 
his  debt.  And  some  of  the  Lords  did  urge  and  instance  the  case  after  mentioned,  viz. 
If  the  younger  of  the  two  brothers,  the  elder  having  gone  abroad,  and  thought  to  be 
dead,  should  obtain  himself  served  as  heir  to  his  father  ;  and  the  creditors  of  the  f ather^ 
conceiving  that  he  had  right,  should  renew  their  bonds,  and  give  back  those  that  they 
had  from  the  father,  and  thereafter  the  elder  brother  shoiud  return,  and  should  be 
served  heir  to  his  father,  whether  in  that  case  the  creditors  might  have  action  against 
the  elder  brother  and  estate,  notwithstanding  of  the  said  innovation  ? 

But  because  the  case  was  new,  and  not  without  difficulty,  the  Lords,  before  answer, 
thought  fit  to  try  what  way  it  could  be  made  appear  that  the  said  bond  was  in  lieu  of 
a  bond  granted  by  William. 

Reporter.  Newbyth. — Clerk,  Gibson. 

Dirleton,  No.  240,  p.  115. 


No.  6^  [7061]  Davidsons  v.  Ranken.    June  20, 1733. 

Blyd  and  Ranken  in  company  gave  commission  to  Rankens,  merchants  in  Rotter- 
dam,  to  load  a  certain  cargo,  the  amount  of  which  they  promised  to  pay ;  and  the 
cargo  being  safely  arrived,  Blyd  soon  thereafter  advises  Davidson  of  the  same,  and 
among  other  things  has  these  words,  *'  Tou  may  transfer  the  account  [7062]  o^  the 
Cornpany's  goods  to  my  particular  account."  By  return  to  this  letter,  Davidsons 
tell  Blyd,  ^'  That  at  his  desire  they  shall  place  the  amount  of  the  cargo  to  his  particular 
account."  Upon  the  sight  of  this  letter,  Ranken,  the  other  partner,  paid  to  Blyd 
his  proportion  of  the  price  of  the  cargo ;  and  Blyd  soon  thereafter  becoming  insolvent, 
an  action  was  raised  against  Ranken  for  the  whole  price.  His  defence  was,  that 
Davidsons  the  pursuers  had  betaken  themselves  entirely  to  the  faith  of  Blyd  the 
other  partner,  by  transferring  the  account  of  the  Company  to  his  particular  account, 
whereby  there  was  a  novation  oi  the  debt  that  released  him  the  defender  ;  especially 
having  upon  the  faith  of  the  pursuer's  letter  paid  his  proportion  to  Blyd.  The  Lords 
sustained  the  defence,  this  weighing  with  them,  that  the  transaction  could  have  no 
other  sensible  meaning  than  to  liberate  Ranken,  which  was  obtained  by  Blyd,  in 
this  view,  to  afiord  him  credit  against  his  partner.  Fol.  Die,  v.  1,  p.  479. 
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No.  9.    [7069]  James  Rutherford  v,  Elisabeth  Anderson.    February  25, 1785. 

The  acceptance  of  a  new  real  security,  without  renunciation,  does  not  innovate  tli» 

former  one. 

John  Mason  granted  an  heritable  bond  to  James  Anderson,  on  which  he  took 
infeftment.  Afterwards  Rutherford  likewise  obtained  from  Mason  an  heiitibk 
security  over  the  same  sub j  ect.  James  Anderson  died,  and  was  succeeded  by  Elisabodi 
Anderson,  who  delivered  up  to  Mason  her  predecessor's  bond,  though  not  accompanied 
by  a  discharge  or  renunciation,  being  herself  in  a  state  of  apparency ;  and  in  letora 
received  a  new  bond  by  Mason  in  her  own  favour,  upon  which  infeftment  foUoiraL 
She  afterwards  recovered  the  possession  of  the  old  bond,  and  likewise  of  the  infeft- 
ment, which  had  not  been  in  the  custody  of  Mason.  In  a  competition  of  Muon'* 
creditors,  Rutherford  claimed  a  preference  before  Elisabeth  Anderson,  on  thisgnnmd. 
That  the  heritable  right  [7070]  granted  to  her  predecessor,  which  was  prior  to  bit 
own,  had  been  innovated  and  done  away  by  the  security  obtained  by  herself,  and 
which  was  posterior ;  so  that  this  question  occurred.  Whether;  by  substituting  the 
one  security  for  the  other,  but  without  a  renunciation,  an  extinction  of  it  had  been 
effected. 

Pleaded  for  Rutherford  ;  By  accepting  the  latter  bond,  Anderson  directly  relio- 
quished  and  renounced  the  preceding  security.  In  other  words,  this  obligation  vas 
cnanged  into  the  other  by  novation  ;  1.  1,  pr,  D.  De  NavtU ;  Stair,  b.  1,  tit.  18,  §8; 
Erskine,  b.  3,  tit.  4,  §  22  ;  Select  Decisions,  Uth  February  1752,  Duke  of  Norfolk, 
No.  7,  p.  7062. 

Answered  ;  The  feudal  right  constituted  by  tiie  prior  bond  and  infeftment  sdll 
subsisted,  notwithstanding  the  mere  delivery  of  the  bond  to  the  debtor.  It  ooold 
not  be  extinguished  otherwise  than  by  a  proper  discharge  and  renunciation,  which 
was  not  given,  nor  could  proceed  from  an  apparent  heir.  Of  course,  the  right  mi^t 
have  been  adjudged  at  the  instance  of  any  creditor  of  James  Anderson,  or  it  mi^t 
have  been  taken  up  by  any  supervening  heir. 

The  Lord  Ordinary  found,  That  the  former  debt  was  innovated  ;  and  therefore 
preferred  Mr.  Rutherford."    But 

The  Lords  altered  that  interlocutor ;  found  that  innovation  had  not  taken  place; 
and  preferred  Elisabeth  Anderson. 

Lord  Ordinary,  Hailes. — For  Rutherford,  Nairne. — Alt.  Buchan-Hepbubn.— Cfcrk, 

CJOLQUHOUN. 

S.  FoL  Die.  V.  3,  p.  325.    Fac.  Col,  No.  205,  p.  820. 


No.  7.  [7181]  La.  of  Wedderbum  v,  Nisbet.    February  13,  1612. 

In  an  action  of  reduction  pursued  by  the  La.  of  Wedderburn  v.  John  Nisbet  of 
Swansfield,  for  not  payment  of  the  feu-duty,  first,  The  Lords  would  grant  no  action 
for  the  feu-mails  preceding  La.  of  Wedderbum's   infeftment,  who  acquired  the 

superiority  from  the  La.  of .    Second,  The  Lords  found,  That  the  acquittance 

granted  of  the  years  of  God  1604,  1605,  and  1607,  by  David  Home  of ,  iacUft 

and  chamberlain  for  the  Laird  of  Wedderbum,  who  was  in  use  to  uplift  the  maib 
and  duties,  was  sufficient  to  induce  a  liberation  of  all  bygone  years,  and  so  in  effect 
found  the  factor's  discharge  might  purge  the  clause  irritant  postqwim  cecidit  < 


Kerse,  MS,  fol.  109. 
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No.  14.  [7184]  Sir  Andrew  Dick  v. .    November  29,  1683. 

"  The  Lords  found,  a  back-tack  in  a  wadset-right  became  null,  and  (irritancy) 
incurred  through  not  payment  of  the  back-tack  duty  by  the  space  of  two  years 
together,  like  a  feu  by  the  250th  act  of  Parliament  1597  ;  though  it  contained  not 
the  usual  clause  irritant,  that  in  case  two  terms  nm  in  the  third  unpaid,  then  it  should 
expire ;  and  found  that  irritant  clause  equally  inherent  de  jure  as  if  it  were  expressed ; 
but  found  it  purgeable  at  the  bar,  or  before  extracting,  by  paying  the  bygone  back- 
tack  duties."  The  Lords  sometimes  now  allow  them  to  be  instantly  purgeable,  even 
where  the  writ  contains  an  express  clause  irritant  in  gremio.  They  had  decided  the 
same  with  this  before  in  the  case  of  tacks,  where  two  years  duty  nms  in  the  third 
unpaid.  Fd.  Die.  v.  1,  p.  483.    FountainhaU,  v.  1,  p.  246. 


No.  24.  [7191]  L.  ArroN  t;.  Tenants.    July  5,  1625. 

The  inputting  of  a  subtenant  has  not  the  effect  of  a  forfeiture  where  there  is  no  sub- 
tack  or  other  written  deed. 

In  a  removing  pursued  by  the  L.  of  Aiton,  who  had  bought  some  lands  from 
L.  Wedderbum,  against  the  tenants  of  the  lands,  for  removing  therefrom,  the  Lords 
found,  that  albeit  the  defenders,  who  had  rentals  of  their  lands,  had  put  other  tenants 
in  possession  of  the  lands,  wherein  they  were  personally  rentalled  themselves,  yet 
by  the  putting  of  others  in  possession  thereof,  they  had  not  tint  nor  annulled  their 
rentals,  except  that  they  had  expressly  disponed  the  right  of  their  rental ;  and  that 
the  putting  of  others  in  the  real  possession  of  the  land,  was  not  a  sufiicient  cause, 
to  debar  them  from  the  [7192]  right  of  their  rental ;  but  the  setting  tacks  by  the 
rentaller  annuls  the  rental,  except  they  be  only  set  to  his  eldest  son. — See  No.  21, 
p.  7189. 

And  in  the  same  process,  the  Lords  found,  that  albeit  the  L.  of  Wedderburn, 
author  to  the  pursuer,  had  before  the  pursuer's  right,  written  with  his  own  hand,  in 
his  own  rental-book,  and  had  insert  therein,  the  defenders  to  be  rentalled  to  him, 
tenants  and  rentallers  of  the  lands,  during  their  lifetimes  ;  and  that  they  offered 
to  prove,  that  it  was  the  custom  of  the  barony,  that  those  who  were  so  rentalled, 
brmked  during  their  lifetime ;  yet  that  that  was  not  sufficient  to  maintain  them 
against  this  removing ;  for  albeit  it  might  maintain  them  against  the  writer  himself, 
so  long  as  he  remained  heritor,  yet  it  was  not  enough  against  a  singular  successor, 
they  never  being  lawfully  nor  formally  rentalled,  by  a  perfect  writ  subscribed  by 
the  heritor  before  witnesses,  and  delivered  to  the  party,  whereby  both  the  setter 
and  receiver  might  be  hinc  inde  obliged  to  the  other  ;  for  that  writing  in  the  book 
would  not  bind  the  defenders,  nor  be  a  good  ground,  which  would  produce  action 
thereupon,  against  the  defenders,  if  they  pleased  to  refuse  the  same  ;  and  so  that 
allegeance  was  repelled.  In  this  same  process  also,  the  Lords  found,  that  a  rental 
perfected,  and  delivered  to  the  defenders,  bearing  the  defenders  to  be  rentalled  to 
the  setter,  and  his  heirs,  without  adjecting  therein  of  any  certain,  special,  and  definite 
time  for  the  which  the  rental  should  endure,  was  sufficient  to  maintain  the  defenders, 
in  the  right  and  possession  of  the  lands  contained  in  the  rental,  so  long  as  the  setter 
and  receiver  were  in  life  both  together  ;  and  that  the  same  expires  with  the  death 
either  of  the  setter  or  receiver ;  so  that  how  soon  any  of  the  two  died,  the  same  became 
extinct,  with  the  death  of  the  first  of  the  two  deceasing,  and  endured  no  longer ; 
and  it  was  found,  that  the  excipients  needed  not  to  prove,  that  it  was  the  custom 
of  the  barony,  that  rentals  set  after  that  manner,  should  endure  during  the  space 
foresaid ;  but  that  albeit  there  had  been  no  such  custom,  yet  that  such  rentals  should 
be  sufficient  to  maintain  the  rentaller,  during  that  space,  but  no  longer,  albeit  the 
rental  bore,  "  them  and  their  heirs  to  be  rentalled  to  the  setter,  and  his  heirs  "  ; 
likeas,  the  Lords  found,  that  albeit  the  rental  was  but  personally  set  to  the  receiver, 
and  that  no  mention  was  made,  neither  of  the  setter's  heirs,  nor  receivers,  yet  the 
same,  albat  containing  no  definite  time,  should  last  during  the  same  space. 
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Also  upon  February  4,  1629,  it  was  found  betwixt  Maxwel  and  Graliam,  thU 
a  rental  set  by  the  Master  of  Nithsdale,  having  power  from  the  Earl  to  set  renUls, 
insert  in  the  Earl's  court-books,  and  extracted  by  the  ordinary  clerk,  who  was  tht 
Earl's  servant,  was  enough  to  defend  from  a  removing  pursued  by  a  tacksman, 
acquiring  tack  from  the  Earl's  self,  after  that  rental,  viz.  the  defender  therevitk 
proving,  that  about  the  time  of  his  rental,  there  are  other  rentals  inserted  in  tlut 
same  court-books,  by  virtue  whereof  the  rentallers  bruik ;  and  found  the  rental 
sufficient,  albeit  it  was  not  subscribed  by  the  setter.    See  Tack. 

Act.  Hope  &  Belches. — Alt.  Nicolson. — Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  484.     Durie,  p.  172. 


No.  25.  [7193]  E.  Galloway  v.  Tailzifer.    June  26,  1627. 

A  rentaller  having  excambed  his  lands  with  another  rentaller  who  had  an  equal  quantity 
of  ground,  the  parties  exchanged  possession.  Found,  that  the  rental  was 
thereby  extinct,  though  the  contract  of  excambion  bore,  that  if  the  setter  should 
not  consent,  the  contract  should  be  null. 

In  a  removing  at  the  E.  of  Galloway's  instance,  against  Tailzifer,  who  defended 
himself  with  a  rental  of  the  lands  libelled,  which  was  set  to  his  father,  and  his  hdbs 
ad  ferpetiuim  remanefUiam  by  the  town  of  Wigtoun,  of  whom  the  said  lands  were 
holden,  the  Lords  found  the  exception  upon  this  rental  of  the  tenor  foresaid,  sufficient 
to  defend  this  defender,  as  apparent  heir  to  his  umquhile  father,  to  whom  and  his 
heirs  the  rental  was  set ;  he  proving  that  it  is  the  custom  of  the  town  of  Wigtoun, 
that  the  rentals  of  the  like  tenor,  viz.  set  to  men  and  their  heirs,  have  ever  been 
sufficient  to  maintain  the  heir  of  the  first  rentaller,  after  the  first  rentaller's  decease, 
in  possession  of  the  lands,  during  the  heir's  lifetime ;  and  which  was  sustained, 
albeit  the  pursuer  replied.  That  that  rental  behoved  to  be  found  expired  after  the 
decease  of  the  first  rentaller  ;  and  that  it  could  last  no  longer,  neither  was  of  any  force 
to  defend  his  heir,  being  against  the  nature  of  a  rental ;  and  albeit  by  the  custom 
of  that  burgh,  setters  of  the  rental,  it  might  be  maintained  against  themselves,  if 
they  were  pursuing  the  defender  to  remove,  yet  it  could  not  be  resx>ected  gainst 
this  pursuer,  who  was  heritably  infeft  in  the  lands  libelled,  by  the  town  of  Wigtoun, 
upon  the  resignation  of  his  author,  who  was  also  heritably  infeft  therein  by  them, 
long  before  the  date  of  this  rental ;  which  reply  was  repelled,  and  the  exception 
sustained,  as  said  is ;  but  the  custom  was  found  by  the  Lords  ought  to  be  proved 
by  some  sentence,  given  in  foro  contradictorio  betwixt  parties,  where  me  Judge  iJlowed 
the  said  custom,  and  found  the  same  proved ;  and  found  it  not  probable  by  the 
testimony  of  the  burgh,  declaring  that  that  was  their  custom,  nor  by  any  trial  showing 
that  the  rentaller's  heirs  bruicked  so  de  facto,  which  was  not  found  sufficient. 

Act.  Stuakt  &  NicoLSON. — Alt. . — Clerk,  Soot. 

February  10, 1631. — Earl  of  Galloway  pursuing  removing  against  certain  burgesses 
of  Wigtoun,  from  certain  lands,  wherein  he  was  infeft  by  an  heritable  feu-charter, 
upon  the  resignation  of  M'Dougal  of  Mathermuir,  who  was  infeft  in  feu  therein  also 
of  before,  by  the  town  of  Wigtoun,  to  whom  the  lands  pertained  in  burgage,  as  part 
of  their  common  good ;   and  the  defender  alleging  that  the  said  heritable  feu  was 
null,  in  respect  by  the  36th  act,  3d  Pari.  James  IV.,  and  by  the  185th  act,  13th  Pad 
James  VI.,  it  is  statute,  ''  That  the  burrows  may  not  set  their  common  good  for 
longer  space  than  three  years  " ;  this  allegeance  was  repelled ;    for   it  was  found, 
that  this  right,  which  followed  upon  another  prior  heritable  right  standing,  then 
being  two  heritable  infeftments,  could  not  be  found  null  ope  excepiionis,  being  proponed 
in  this  removing,  and  not  being  quarrelled  by  the  town,  nor  by  any  party,  who  had 
any  other  better  lawful  right ;  and  it  being  alleged,  That  the  sasine  was  null,  for  all 
the  lands  libelled  therein  contained,  except  that  land  only,  whereat  express  sasine 
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was  taken,  and  was  recorded  in  the  clause,  Acta  erant  hcBc,  dc.  The  Lords  repelled 
the  allegeance,  and  sustained  the  sasine  for  all  the  lands  lying  contigue  [7194]  to  the 
land,  whereat  the  sasine  was  taken,  seeing  that  the  same  held  of  one  superior,  and 
was  one  tenor  of  holding ;  but  it  was  not  respected  that  the  superior  had  united 
them,  and  had  appointed  a  sasine  taken  at  such  place,  to  serve  for  all  the  lands,  seeing 
it  was  not  confirmed  by  the  King. 

Act.  Stuart  &  Neilson. — Alt.  Nicolson  &  Gilmour. — Clerk,  Scot. 

March  15. — In  this  cause  of  the  Earl  of  Galloway,  mentioned  February  10,  1631, 
the  Lords  found,  that  a  rental  to  a  man  and  his  heirs,  should  endure  after  the  decease 
of  the  first  rentaller,  to  one  heir  for  his  lifetime,  and  should  not  expire  by  the  decease 
of  the  receiver,  it  being  proved  by  other  rentals  of  the  like  tenor,  that  the  setters 
have  been  in  use  to  set  such  rentals,  and  that  the  first  heirs  have  been  in  use  to  possess 
the  same,  without  question  therein  made  to  them  ;  after  the  which  first  heir's  decease, 
the  Lords  found  the  rental  should  expire,  and  endure  no  longer.  Item,  It  was  found, 
that  a  rentaller  by  contract  excambing  with  another  rentaller,  where  the  rentals 
were  both  of  a  like  quantity  of  land,  and  where  the  excambion  took  efEect,  by 
exchanging  of  possessions  conform  thereto,  that  thereby  the  rental  was  extinct,  and 
the  parties  had  tint  the  benefit  thereof  ;  albeit  in  the  contract  of  excambion,  it  was 
provided,  that  if  the  setter  should  not  allow  of  the  excambion,  that  the  contract  in 
that  case  should  be  null ;  for  that  provision  was  found  to  be  elusory,  and  not  to  be 
respected,  no  more  than  if  a  vassal  of  ward  lands  had  given  charter  and  sasine  thereof 
to  another,  and  had  provided  therein,  that  if  the  superiors  consent  should  not  be 
obtained  thereto,  that  it  should  be  null,  which  provision  could  never  save  from  the 
recognition ;  even  so  after  possession  following  upon  that  contract,  the  provision 
eould  work  nothing  against  the  setter  of  the  rental ;  but  because  the  defender,  to 
maintain  his  rental,  duplied.  That  the  contract  took  never  effect,  seeing  he  offered 
to  prove,  that  either  party,  notwithstanding  thereof  remained  in  continual  possession 
of  the  lands,  contained  in  their  own  proper  rentals ;  this  duply  was  adnutted,  and 
the  excipient  was  preferred  to  prove  his  possession,  for  sustaining  of  his  rental  against 
the  pursuer's  triply  of  possession,  tending  to  annul  the  said  rental.  Partibus  ut  illic 
comparerUibus.    See  Jus  tertii.    Proof.    Tack.    Union. 

FoL  Dic.y,l,  p.  484.    Durie,  pp.  300,  567  &  582. 

*♦*  Spottiswood  reports  this  case  : 

June  22,  1627. — In  an  action  of  removing  pursued  by  the  Earl  of  Galloway 
against  his  Tenants,  it  was  excepted  for  one  John  Taylor,  That  his  father  was  rentalled 
in  the  lands  libelled  by  the  town  of  Wigton,  he  and  his  heirs  ad  verpetuam  reman- 
entiam ;  it  being  found  by  the  Lords,  that  that  rental  should  endure  only  for  the 
setter's  and  receiver's  lifetime  conjunctim  (as  had  been  found  before  between  Wedder- 
bum  and  the  Tenants  of  Kymergham) :  It  was  duplied  by  the  defender  in  fortification 
of  his  rental.  That  he  offered  to  prove,  that  by  [7195]  the  custom  of  the  burgh  of 
Wigton,  such  rentals  were  extended  to  the  first  heir  of  the  receiver,  which  he  would 
prove  by  a  testificate  of  the  Bailies  and  burgh  thereof.  The  Lords  found  the  custom 
of  the  burgh  of  Wigton  only  probable  by  ^vrit  or  oath  of  party. 

SpaUisiDood  (Rental),  p.  289. 


No.  28.  [7197]  La.  Maxwell  v.  Her  Tenants.    July  28, 1630. 

An  assignation  made  by  a  rentaller  to  his  children,  was  found  not  to  be  such  a  deed 
as  to  make  the  rental  fall.  In  this  case,  the  rentaller  retained  possession  with 
his  children. 

In  a  removing  La.  Maxwell  contra  Her  Tenants,  one  of  the  defenders  alleging, 
that  he  was  rentalled  by  the  pursuer,  in  the  lands  libelled,  during  his  lifetime,  and  by 


854  IRRITANCY  imLTML 

virtue  thereof  in  posBeesion ; — ^the  pursuer  replying,  That  the  rental  boie  a  claue 
and  proviaion,  *^  that  if  the  rentaller  disponed  his  lands  to  any  other  person,  it  should 
be  null,"  and  that  he  had  disponed  it  to  his  own  bairns,  who  were  in  poesession  of 
the  lands ; — ^the  defender  duplying,  That  the  disposition  to  any  of  his  bairns  made 
it  not  to  fall,  seeing  that  disposition  could  not  be  reputed,  as  if  he  had  disponed  his 
rental  to  a  stranger,  which  behoved  to  be  the  only  meaning  and  interpretation  of 
that  clause  of  the  contract,  specially  seeing  he  and  his  bairns,  to  whom  the  dispositaon 
was  made,  remained  in  household,  and  dwelt  together,  and  possest  altogether;— 
The  Lords  found  the  exception  and  duply  relevant ;  and  found  the  disposition,  made 
by  the  rentaller  to  his  own  bairns,  not  to  be  such  a  deed  as  to  make  the  rental  fall, 
specially  seeing  he  retained  the  possession  with  his  said  bairns ;  whereas,  if  he  had  noi 
been  in  possession,  but  only  the  bairns,  to  whom  he  disponed,  the  matter  would  have 
been  the  more  disputable. 

Act. et  DouoLAS. — Alt. Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  484.    Durie,  p.  636. 

*^  Auchinleck  reports  this  case  : 

The  Lady  Maxwell  v,  the  Tenants  of .    It  is  excepted  by  some  of  tb 

tenants,  That  they  had  rentals  set  to  them  by  the  pursuer.  To  which  it  was  replied. 
That  the  said  rentals  were  null,  because  they  were  granted  with  [7196]  provision,  that 
in  case  assignation  or  disposition  were  granted  or  made  of  them,  without  consent  of 
the  setter,  the  rentals  should  be  null ;  and  true  it  is,  that  sundry  of  the  defenden 
had  made  assignation  to  their  bairns,  and  put  them  in  possession. — The  Lords  found, 
that  such  dispositions  and  assignations,  made  to  mens  own  bairns,  could  infer  no 
nullity.  AtLchinUck,  MS.  p.  204. 


No.  43.    [7206]  Earl  of  Tullibakdine  v,  Murbay  of  Ochtertyre.    February  1, 1667. 

Clauses  irritant  in  wadsets  purgeable  before  declarator. 

The  Earl  of  Tullibardine  having  wadset  the  lands  of  Logie- Almond,  to  Murray 
of  Ochtertyre,  he  did  thereafter  discharge  the  reversion,  and  at  that  same  time,  got 
a  back-bond,  bearing,  That  for  payment  of  56,000  merks,  with  all  other  sums  that 
should  happen  to  be  due  to  him  by  Tullibardine,  and  all  expenses,  that  he  ghonld 
dispone  the  lands  back  to  Tullibardine,  or  the  heirs  or  assignees  of  his  own  body; 
but  with  this  provision,  that  if  he  were  not  paid  before  Martinmas  1662,  the  bond 
should  be  null  without  declarator.  Tullibardine  premonishes,  and  after  premonition, 
dispones  the  lands  to  Sir  John  Drummond,  and  they  both  jointly  consign,  and  nov 
pursue  declarator.  It  was  alleged  for  the  defender,  Ochtertyre,  Imo,  No  declaratfii 
upon  this  order,  because  the  back-bond  is  personal  to  my  Lord,  and  to  the  heirs  or 
assignees,  being  of  his  body ;  so  that  Sir  John  Drummond,  nor  any  stranger,  can 
have  right  thereby  to  redeem.  2do,  The  back-bond  is  extinct,  and  null,  by  com- 
mitting of  the  clause  irritant,  in  so  far  as  payment  has  not  been  made  before  1662. 
The  pursuer  answered  to  the  first,  that  albeit  the  reversion  had  been  personal  to  my 
Lord,  only  excluding  his  heirs  and  assignees  ;  yet  my  Lord,  in  his  own  lifetime,  might 
redeem,  and  being  redeemed,  the  right  would  belong  to  any  to  whom  my  Lord  had, 
or  should  dispone.  2do,  This  clause  irritant  is  jxMstum  legis  commissoricE  inpignoribus, 
which,  by  the  civil  law,  and  our  custom,  is  void,  at  least  may  be  still  purged  before 
declarator  obtained,  as  being  rigorous  and  penal,  and  so  abiding  the  Lords'  modifica- 
tion, as  well  as  penalties  in  bonds  modified  of  consent  of  parties,  especially  in  this 
case,  where  the  performance  is  not  of  a  single  liquid  sum,  but  comprehends  a  general 
clause  of  all  debts  that  were,  or  should  be  after  due.  The  defender  answered,  that 
clauses  irritant  in  wadsets  are  not  rejected  by  our  law,  but  are  valid :  only  where 
declarators  are  requisite  the  Lords  may  reduce  them  to  the  just  interest  of  parties 
before  declarator ;  but  here  there  needs  no  declarator,  because  the  defender  is  in 
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poBsefision,  and  may  except  upon  the  clause  initant  committed,  and  the  clause  bears 
to  be  effectual  without  declarator  ;  and  albeit  this  clause  could  now  be  reduced  to  the 
just  interest,  it  is  only  this,  that  [7207]  seeing  Tullibardine  hath  sold  the  land,  the 
defender  should  give  as  great  a  price  as  it  is  sold  for  to  Sir  John  Drummond,  which 
the  defender  is  willing  to  do. 

The  Lords  sustained  the  order,  in  so  far  as  it  is  at  the  instance  of  Tullibardine,  but 
not  as  to  Sir  John  Drummond,  without  prejudice  to  Sir  John  Drununond's  disposition ; 
they  found  also,  that  this  clause  irritant  might  be  purged  now  at  the  bar,  or  an^ 
time  before  declarator,  which  is  always  necessary,  though  renounced,  that  medio 
tempore^  parties  may  purge ;  and  the  Lords  inclined,  that  Ochtertyre  should  have 
the  lands  for  the  price  Sir  John  Drummond  gave,  which  is  80,000  merks ;  but,  upon 
examining  him  and  my  Lord,  it  appeared,  that  my  Lord  had  offered  the  land  to  lum, 
re  ifUegra,  and  that  he  had  never  been  special,  as  to  so  great  a  price  as  this  ;  but  only 
general,  that  he  would  give  as  great  a  price  as  any  other  would  give,  which  they  thought 
not  sufficient,  seeing  any  other  thereby  would  be  scarred  from  bargaining. 

February  12,  1667. — In  the  declarator  at  the  instance  of  Tullibardine  v.  Murray 
of  Och^tertyre,  disputed  the  first  of  February  last,  it  was  now  further  alleged  for 
Ochtertyre,  That  clauses  irritant  in  wadsets,  not  being  illegal,  or  null  by  our  law, 
iilbeit  the  Lords  do  sometimes  restrict  the  effect  thereof,  ad  banum  et  oquum,  to  the 
just  interest  of  the  parties  against  whom  the  same  is  conceived,  they  do  never  proceed 
any  further ;  but  here  Ochtert3nre  is  content  to  make  up  to  the  Earl  his  just  interest, 
by  paying  a  greater  price  for  the  land  than  Sir  John  Drummond  ;  and  whereas  it  was 
aUeged,  that  this  was  not  receivable  now,  after  the  Earl  had  made  bargain  with  Sir 
John  Drummond,  Ochtertyre  now  offered  to  prove,  that  before  any  bargain  was 
agreed,  in  word  or  writ,  he  did  make  offer  to  the  Earl  of  fourscore  ten  thousand 
merks,  which  he  offered  to  prove  by  witnesses  above  all  exception,  who  communed 
betwixt  them,  viz.  the  Lord  Stormont  and  the  Laird  of  Eylar.  It  was  answered. 
That  the  pursuers  adhered  to  the  Lords'  former  interlocutor,  whereby  they  have 
restored  the  Earl  against  the  clause  irritant,  he  satisfying  Ochtertyre  his  whole  interest, 
€um  omni  causa,  the  same  point  being  then  alleged  and  disputed,  and  both  parties 
being  judicially  called,  and  having  declared  their  minds  concerning  any  such  offer, 
whereby  the  Earl,  upon  his  honour,  declared,  that  before  the  agreement  with  Sir  John 
Drummond,  Ochtertjnre  offered  not  so  much  by  4000  merks.  2do,  Any  such  allegeance, 
albeit  it  were  competent,  were  only  probable  scripto  vd  juramento,  the  Earl  now 
having  disponed  to  Sir  John  Drummond,  so  that  the  effect  would  be  to  draw  him  into 
double  dispositions,  which  is  of  great  consequence,  both  as  to  his  honour  and  interest, 
especially  seeing  that  Ochtertyre  did  not  take  an  instrument  upon  the  offer.  It  was 
answered  for  Ochtertyre,  that  the  former  interlocutor  cannot  exclude  him,  especially 
seeing  he  did  only  allege  then  that  he  made  a  general  offer  of  as  much  for  the  land  as 
Sir  John  Drummond  would  give  therefor,  but  now  [7208]  ^^  offers  to  prove,  that  he 
offered  90,000  merks,  which  is  2000  merks  more  than  Sir  John's  price. 

The  Lords  found  that  they  would  only  restrict  the  clause  irritant,  to  the  effect 
that  the  granter  of  the  wadset  might  suffer  no  detriment,  which  they  found  to  be 
effectual,  if  the  wadsetter  offered  as  great,  or  a  ^eater  sum  than  the  other  buyer, 
before  anv  bargain  agreed  between  them,  either  m  word  or  writ ;  but  found  it  not 
probable  by  witnesses,  but  by  writ,  on  the  Earl's  oath ;  and  found  that  a  general  offer 
was  not  sufficient,  unless  it  had  expressed  a  particular  sum. 

Fol.  Die.  V.  1,  p.  487.    /Stair,  pp.  433,  441. 


No.  5L  [7216]  Pollock  v.  Storie.    November  10, 1738. 

Lrritancy  in  jMCto  kgis  commis8ori(B  in  jngnore  becomes  effectual  by  the  lapse  ot 

40  years. 

Where  lands  were  disponed  in  security  of  money  lent,  under  reversion,  but  with 
an  irritancy,  that,  in  case  of  not  redemption  at  the  time  Umited,  the  lands  should 
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irredeemably  remain  with  the  disponee ;  it  was  found,  "  That  the  reverser  not  haTiiif 
offered  to  redeem  since  the  term,  when,  by  paction,  the  right  of  redemption  was  to 
become  void,  which  is  more  than  40  years  affo  (it  was  Whitsunday  1695),  and  that 
the  disponee  and  his  father  had  possessed  smce  the  year  1705,  the  right  was  now 
irredeemable." 

This  was  by  the  narrowest  majority ;  the  point  just  turned  upon  this.  Whether 
the  paction  was  void  till  declarator  ;  or,  if  the  paction  was  stricto  jure  valid,  and  only 
a  remedy  competent  against  it  ex  equitcUe,  which  was  barred  by  the  lapse  of  40  years  ? 

Fol  Die.  V.  3,  p.  337.    Kilkerran  (Irritancy),  No.  1,  p.  297. 

*i„*  C.  Home  reports  the  same  case  : 

In  September  1688,  Archibald  Anderson,  burgess  in  Paisley,  granted  a  bond  lor 
250  merks,  to  John  Park,  which  he  obliged  himself  to  pay  (with  interest  from  Martinmss 
then  next)  to  him  at  Martinmas  1695 ;  and,  for  his  better  security,  he  disponed  to 
Park  a  house  and  yard,  &c.,  in  the  burgh  of  Paisley,  and  which  contained  this  daose  oE 
reversion,  That,  in  case  the  said  Archibald  Anderson  shoidd  make  pa3nnent  of  the 
principal  sum,  &c.,  at  the  term  above  specified,  then,  and  in  that  case,  the  house,  &c^ 
was  declared  to  be  redeemable  from  Park  and  his  foresaids,  without  necessity  of » 
declarator ;  but  in  case  he  and  his  foresaids  shoidd  fail  in  the  payment  of  the  said 
flums  at  the  term  of  Martinmas  1695,  then  the  house,  kc,  is  declared  to  be  irredeem- 
able from  Parkin  all  time  thereafter. 

Upon  this  disposition  he  took  infeftment  that  year  ;  and,  in  the  1694,  he  disponed 
the  subject  to  John  Storrie,  who  was  also  infeft ;  however,  it  would  seem  that  Storrie 
did  not  obtain  possession  of  the  subjects  disponed  for  upwards  of  ten  years  after  the 
irritancy  of  the  reversion  was  incurred ;  for,  by  a  decreet  of  removing  obtained  by 
him  against  Archibald  Anderson  before  the  Bailies  of  Paisley,  anno  17(^,  it  appealed 
that  Anderson  was  decerned  to  remove,  to  which  he  gave  obedience  by  quitting  the 
possession  to  John  Storrie,  who,  and  his  son  George,  continued  to  possess  the  same 
for  more  than  40  years  after  Martinmas  1695,  when,  by  paction,  the  reversion  wm 
to  become  void, 

Robert  Pollock  having  obtained  a  right  to  these  subjecta  from  the  heirs  of  Archi- 
bald Anderson,  brought  a  process  of  mails  and  duties  thereon. 

Pleaded  for  George  Storrie  ;  That  his  sasine,  as  heir  to  his  father,  was  dated  in 
the  year  1725  ;  from  which  it  was  plain  he  had  the  benefit  of  a  possessory  judgment, 
even  by  more  than  seven  years  possession,  on  his  own  infeftment ;  17217]  and  that 
the  process  of  mails  and  duties  was  a  little  too  summary  after  the  lapse  of  so  manT 
years,  as  it  required  at  least  a  reduction  or  declarator  of  redemption  to  proceed, 
before  the  right  acquired  by  the  pursuer  could  be  effectual  for  a  possessory  actaon. 
2do,  By  the  rights  produced,  it  appeared  the  pursuer's  authors  were  long  a^o  de- 
nuded ;'  and,  though  that  was  under  reversion,  from  seven  years,  ending  at  Martinmai 
1695,  and  whereof  the  irritancy  being  incurred,  yet  the  disponer  might  be  entitled 
to  be  reponed  against  the  lapse  of  the  time  ;  but,  having  made  no  appUcation  for  such 
remedy,  in  any  shape  whatever,  till  more  than  40  years  were  elapsed  after  the  con- 
ventional irritancy  was  incurred ;  that  any  relief  or  claim  to  be  reponed,  was  now 
cut  ofi  by  the  negative  prescription. 

It  was  answered  for  the  pursuer ;  That  the  real  right  was  granted  for  security 
of  the  sum  lent ;  so  that  it  was  plain,  if  Park  or  his  assignees  had  possessed  the  tene- 
ment for  a  thousand  years,  he  was  still  possessing  only  as  a  creditor  for  payment  of 
his  principal  sum  and  annualrents  that  became  due  yearly,  by  the  express  stipulation 
of  parties,  even  after  the  expiry  of  the  limited  reversion ;  and  it  was  never  heard 
that  a  creditor  could  plead  the  benefit  of  a  possessory  judgment,  that  privilege  being 
only  competent  to  proprietors  or  tacksmen  of  land ;  and  the  benefit  of  it  is,  that  the 
possessor  must  continue  in  the  same  state  till  his  right  is  reduced  :  But  as  to  a  aredit(», 
his  possession  must  impute  in  payment  of  his  debt ;  and,  whenever  that  is  done,  his 
right  evanishes,  and  he  must  yield  the  possession.  Indeed,  if  a  declarator  of  irritancy 
had  proceeded,  the  defender  would  have  thereafter  possessed  as  heritor,  and  thereby 
gained  the  irredeemable  right  of  property,  whereby  he  would  have  been  entitled  to  the 
possessory  judgment ;  but,  while  he  possessed  as  creditor  for  security  of  his  debt> 
it  is  absurd  to  pretend  he  could  thereby  gain  that  privilege,  more  than  he  could  the 
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iiredeemable  right  of  property  upon  the  positive  prescription  ;  for  both  must  go  hand 
in  hand  ;  and,  where  the  one  does  not  take  place,  it  is  unpossible  that  the  other  can. 
Surely  he  could  not  acquire  an  irredeemable  right  of  property  by  the  positive  pre- 
scription, as  it  would  have  been  contrary  to  the  very  title  of  his  possession ;  of  course,. 
the  possessory  judgment  cannot  defend  him. 

2dly,  As  to  the  defence,  with  respect  to  the  negative  prescription,  it  was  answered^ 
That  the  defender  might  have  thereby  lost  his  right ;  but  it  was  not  tenable  to  plead, 
the  pursuer,  who  is  proprietor,  could  lose  his  property  in  that  manner,  especially  as 
there  is  a  great  deal  more  here  than  an  incorporate  reversion,  the  very  title  of  the 
right  being  a  security  for  payment  of  principal  sums  and  annualrents  ;  so  that,  with- 
out the  aid  of  the  statute  1617,  the  creditor's  right  would  evanish  whenever  his  debt 
was  paid,  and  the  reverser's  right  become  disincumbered ;  therefore  the  question 
here  is.  Whether  the  proprietor  can  lose  his  right  of  property  through  not  payment 
of  a  debt  secured  thereon  for  the  space  of  40  years  ?  the  very  stating  of  which  ia 
absurd.  Neither  can  it  vary  the  argument,  that  the  reversion  was  limited,  and  40 
years  run  since  the  [7218]  expiry  of  the  term  for  redeeming,  seeing  it  was  competent, 
at  any  time  before  declarator,  to  offer  payment  of  the  sums  resting :  And,  if  these 
were  paid  before  declarator  (which  is  the  case  here),  by  the  creditor's  possession,  no 
declarator  could  ever  be  obtained,  or  was  competent. 

In  short,  this  paction  is  reprobated  as  much  by  our  law  as  it  was  by  the  civil, 
with  this  variation  only,  that  we,  to  bring  matters  to  a  certainty,  whether  the  wad- 
setter or  reverser  shall  have  the  property,  allow  the  latter  to  redeem,  by  payment  at 
any  time  before  decreet ;  and,  in  case  the  wadsetter  shall  obtain  a  declarator,  voiding 
the  reversion,  then  he  becomes  proprietor  ;  but  this  is  the  effect  of  the  judgment  of 
Court,  and  the  presumed  acquiescence  of  the  reverser,  by  not  offering  payment  before 
decreet  is  obtamed.  This  being  the  case,  it  cannot  be  denied  it  is  mercB  facuhatis, 
and  purely  in  the  debtor's  option  to  pay  any  time  before  the  declarator  is  extracted 
against  him  :  Our  law  has  allowed  him  to  be  silent,  till  he  is  quickened  by  such  pro- 
cess, and  then,  or  never,  he  must  take  care  to  save  his  property. 

Replied  for  the  defender;  Though  no  declarator  for  not  redemption  was  ever 
obtained  by  the  disponee  or  his  successor,  there  appears  plainly  to  have  been  the 
equivalent  to  that,  by  the  process  and  decreet  of  removing  in  the  year  1705,  obtained 
i^^ainst  the  very  person  who  was  entitled  to  the  reversion,  or  to  be  reponed  against 
the  lapse  of  time,  and  to  plead  that  the  same  was  still  redeemable,  and  offer  the  money 
in  order  to  avoid  being  removed  by  the  then  pursuer  as  heritable  proprietor  of  the 
subject,  who,  by  that  process,  did,  in  as  strong  terms,  assert  his  right  to  the  same, 
as  if  he  had  libelled  a  declarator  of  irritancy  ;  since  a  removing  is  certainly  a  stronger 
exercise  of  a  right  of  property  than  a  process  of  mails  and  duties  :  And,  as  it  must  be 
allowed  that  a  declarator  would  have  foreclosed  all  future  claims  to  the  reversion, 
it  likewise  proves,  that  the  jxicta  legis  commissoricB  etiam  in  pignoribus,  are  not  abso- 
lutely reprobated  by  our  law,  otherwise  it  could  be  no  foundation  of  a  declarator  in 
order  to  foreclose  any  after  redemption.  In  the  next  place,  with  respect  to  the  argu- 
ment. That  the  lapse  of  40  years,  since  Martinmas  1695,  is  sufficient  to  cut  off  the 
pursuer  from  any  claim  for  relief,  it  was  observed,  That  the  irritancy  is  not  ipsa 
jure  void,  but  only  purgeable  ex  aequitate  before  declarator  ;  and,  if  the  omission  to 
purge  before  the  extract  of  a  decreet  would  for  ever  foreclose  the  disponer  from  being 
reponed  to  the  reversion,  which  was  once  forfeited  by  the  terms  of  the  clause  itself, 
upon  the  lapse  of  the  time  Umited  for  it ;  the  defender  apprehends,  that  much  more 
must  that  equitable  claim  of  relief  be  cut  off  by  the  long  prescription  of  40  years, 
which  is  a  much  greater  negligence  on  the  part  of  the  disponer,  and,  by  the  general 
principles  of  law,  serves  to  cut  off  all  obligations  and  actions  whatsoever  ;  and  there- 
fore seems  fully  to  supply  the  want  of  a  declarator  in  favour  of  a  disponee  :  Besides, 
this  remedy  or  relief  the  Court  is  in  use  to  grant  ex  oBquitate^  can  never  be  stronger 
than  any  other  perfect  right  which  may  be  the  ground  of  an  action  of  reduction ; 
and  yet  all  these  are  cut  off  by  the  lapse  of  time. 

[7219]  As  to  the  negative  prescription  on  the  statute  1617,  it  is  true,  the  same  bears 
an  exception  of  reversions  in  gremio,  or  registered  apart ;  but  that  can  afford  no 
objection,  seeing  the  act  is  plainly  to  be  understood  of  perpetual  reversions,  which 
bemg  taken  as  merce  facuUati^,  are  excepted  from  the  prescriptions  in  these  two  cases  : 
But  this  cannot  be  applied  to  a  reversion  limited  to  a  certain  time,  which,  though  it  be 
in  gremio,  juris,  yet,  upon  the  face  of  the  right,  it  cannot  appear  otherwise  than  as  it 
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is  expressed,  that  is,  temporary,  and,  ipso  jure,  perishing  by  the  lapse  of  time,  thoack« 
ex  officio  judids,  the  reverser  may  be  reponed  ;  but  this  title  to  be  reponed  is  then  tke 
only  reversion  that  remains,  and,  like  all  other  actions  or  reversions,  must  be  enl^ect 
to  a  negative  prescription. 

Duplied  for  the  pursuer  ;  The  decreet  of  removing  can  never  supply  the  want  o( 
a  declarator,  since  neither  the  nature  of  the  action,  nor  the  inferior  judge  befoie 
whom  it  was  carried  on,  was  competent  for  that  purpose ;  more  especially,  as  it 
might  have  been  intented  immediately  after  the  date  of  the  right ;  which  demoi- 
Btrates,  that  it  could  stand  in  no  stead  of  a  declarator  of  irritancy  of  the  rcveinoiL 
It  is  true,  the  reverser  might  have  taken  that  opportunity  of  paying  the  money,  hat 
his  circumstances  were  then  such  as  he  could  not  procure  it,  and  therefore  behowd 
to  submit  to  a  removing ;  but  that  could  not  exclude  him  ^om  paying  at  any  tisK^ 
thereafter,  and  claiming  his  right  before  declarator  was  obtained. 

The  Lords  found,  That  in  respect  the  reverser  or  his  successors  have  not  offered 
to  redeem  since  the  term  of  Martmmas  1695,  when,  by  paction,  the  right  of  reveima 
was  to  become  void,  which  is  now  more  than  40  years  ago ;  and  tlmt  the  defender 
and  his  father  have  possessed  the  lands  without  quarrel  ever  since  the  1706,  th» 
right  is  now  irredeemable.  C.  Home,  No.  102,  p.  160l 


No.  64.  [7234]  Phin  v.  Phix.    November  1682. 

The  Lords  sustained  a  declarator  for  finding  a  tack  null,  ob  non  solutum  cawmatt 
although  the  tack  wanted  a  clause  irritant,  unless  the  tacksman  would  purge  bj 
payment  of  the  tack-duty  betwixt  and  a  certain  day,  and  End  caution  for  payment 
thereof  in  time  coming.  FoL  Die.  v.  1,  p.  488.    Sir  P.  Home,  MS. 


No.  68.     [7237]  Sir  James  Clerk  of  Penycuik,  Baronet  r.  Walter  Bennet,  and 
Alexander  Miles,  his  Assignee.    March  6, 1759. 

Conventional  irritancy  of  a  tack  ob  non  solutum  canonem  not  purgeable  after  decree  of 

removing  is  extracted. 

In  January  1748,  Sir  John  Clerk  granted  a  tack  of  the  farm  of  Burghlie  to  Walter 
Bennet,  his  heirs  and  assignees,  for  the  space  of  19  years  after  Martinmas  1749,  attlie 
yearly  rent  of  £411,  10s.  8d.  Scots,  payable  by  equal  portions  at  Whitaunday  and 
Martinmas ;  but  under  this  condition,  "  That  if  one  year's  rent  should  be  resting 
unpaid  half-a-year  after  it  falls  due,  then,  and  in  that  case,  the  tack  should  beeene 
void  and  null,  and  of  none  effect." 

Bennet  the  tacksman  committed  the  management  of  this  farm  to  his  wife,  who 
made  sundry  payments  to  Sir  John  Clerk,  and,  after  his  death,  to  his  son  and  heir  Sir 
James  ;  but  there  still  remained  a  balance  due  at  Candlemas  1758  of  £1051,  16sw  6d. 
Scots.  Bennet  himself,  in  the  1757,  fell  into  such  bad  circumstances,  that  he  was 
imprisoned  by  another  creditor  for  a  small  debt,  and  took  the  benefit  of  the  act  of  grace. 

In  January  1758,  Sir  James  Clerk  raised  a  process  before  the  sheriff  of  Edinbmch 
against  Bennet,  concluding  both  for  payment  of  the  above  arrear,  and  that  he  shoiud 
be  removed  from  the  farm,  as  having  mcurred  the  irritancy.  The  Ubel  recited  the  tack, 
and  irritant  clause  thereof,  and  concluded,  '*  That  in  regard  the  said  Walter  Bemiet 
has  incurred  the  irritancy  of  the  foresaid  tack,  by  suffering  more  than  a  year's  rent  to 
be  unpaid  half-a-year  after  it  was  due ;  therefore,  and  in  terms  of  the  late  act  of  sederunt 
he  should  be  decerned  and  ordained  instantly  to  flit  and  remove,"  dec. 

To  this  process  Bennet  compeared,  denied  his  wife's  prceposituray  and  claimed  allow- 
ance of  sundry  articles  of  compensation.  The  sheriff,  on  the  8th  of  March,  found  the 
prapositura  proved,  and  repelled  sundry  of  the  articles  of  compensation.  Bennet 
presented  a  reclaiming  petition ;  and  upon  advising  the  same,  with  answeis  for  St 


MOB.  7288.  IRRITANCY  859 

James,  the  Sheriff,  on  the  22d  March  1758,  allowed  a  proof  as  to  one  article,  adhered  as 
to  the  others, ''  and  in  regard  there  is  more  than  one  year's  rent  due  by  the  defender, 
after  allowance  of  the  said  article,  decerned  in  the  removing,  as  libelled."  Upon  this 
decemitnre  a  precept  was  extracted,  and  a  charge  to  remove  given  on  the  Slat  of 
March  ;  upon  which  Rennet  presented  a  bill  of  suspension,  and  obtained  a  sist. 

The  process,  so  far  as  respected  the  conclusion  for  pajrment  of  the  arrears  of  rent, 
was  stiU  carried  on  before  the  Sheriff  ;  who,  on  the  5th  of  April,  found  Bennet  liable 
for  the  sums  libelled,  and  decerned. 

On  the  13th  of  April,  Bennet  assigned  his  tack  to  Alexander  Miles,  a  brewer,  in 
security,  as  he  alleged,  of  the  sums  Miles  should  advance  for  him,  and  in  trust  qiuxid 
ultra  for  Bennet's  behoof ;  but  ex  facie  the  assignment  was  absolute,  and  Miles  im- 
mediately entered  to  possession.  On  the  14th  of  April,  he  inti-[7238]"Daftt^  ^  rig^^ 
to  Sir  James,  and  made  offer  to  pay  the  arrear  found  due  by  Bennet ;  which  Sir  James 
refused  to  accept  of ;  and  thereupon  Miles  consigned  the  money  in  the  hands  of  the 
Clerk  of  the  Bills,  together  with  a  bond  of  caution  for  the  five  subsequent  crops. 

On  the  15th  April,  the  Sheriff  refused  a  petition  for  Bennet,  in  which  payment  was 
offered,  and  adhered  to  his  interlocutor  of  the  5th  of  April ;  as  also,  "  decerned  the 
officers  to  charge  Bennet  to  flit  and  remove  within  forty-eight  hours  after  the  charge, 
under  the  pain  of  ejection."     On  this  a  decreet  was  extracted. 

In  the  suspension  of  the  removing,  it  was  objected  for  Bennet  and  Miles,  Imo, 
That,  upon  a  proper  count  and  reckoning,  it  would  appear,  that  the  irritancy  was  not 
incurred.  2do,  The  Sheriffs  interlocutor  of  the  22d  of  March  was  only  founded  on 
the  act  of  sederunt,  as  it  simply  found,  that  a  year's  rent  was  due  ;  and  did  not  find, 
that  that  year's  rent  had  been  resting  half-a-year  after  its  becoming  due,  in  terms  of 
the  irritant  clause  of  the  tack  ;  and  therefore  the  interlocutor  was  erroneous,  as,  by 
the  act  of  sederunt,  the  Sheriff  ought  first  to  have  assigned  a  term  for  the  tenant's 
finding  caution  for  the  arrears,  and  five  subsequent  crops,  and  not  to  have  summarily 
decerned  in  the  removing.  And,  3tio,  Supposing  the  decerniture  to  have  proceeded 
on  the  conventional  irritancy,  yet  the  Sheriff  ought  not  to  have  decerned  in  the  re- 
moving, at  the  same  time  that  he  found  the  arrear  due  ;  but  ought  to  have  allowed  a 
reasonable  time  for  the  tenant's  paying  that  arrear  after  it  was  found  due,  as  he  could 
not  know  till  then  how  much  he  was  to  pay,  where  the  balance  was  the  subject  of 
dispute.  It  would  be  very  hard,  if  a  tenant's  being  mistaken  in  the  grounds  of  his 
counter  claims  should  afford  the  means  of  forfeiting  him  of  his  tack,  before  he  could 
be  aware  of  his  danger  ;  and  here  an  offer  of  payment  was  made,  and  the  money  con- 
signed, while  matters  were  yet  entire,  and  even  before  the  filial  interlocutor  was 
pronounced. 

Answered  for  Sir  James,  Imo,  That  Bennet's  claims  of  compensation  were  all 
groundless,  and  had  been  justly  over-ruled  ;  and  the  extent  of  the  arrear  found  due, 
clearly  shewed,  that  the  conventional  irritancy  had  been  incurred.  2do,  The  Sheriff's 
interlocutor  of  the  22d  March,  decerning  in  the  removing,  must  be  applied  to  the 
conventional  irritancy,  which  was  specially  libelled  and  insisted  on ;  and  not  to  the 
irritancy  introduced  by  the  act  of  sederunt ;  for  the  act  was  only  mentioned  in  the  libel, 
as  regulating  the  manner  of  removing,  when  once  the  conventional  irritancy  was  found 
to  be  incurred.  And,  3tio,  It  is  an  established  rule,  That  conventional  irritancies  of 
tacks  oh  non  solutum  canonem,  cannot  be  purged  when  found  incurred,  but  by  im- 
mediate payment  at  the  bar.  Here  no  such  offer  was  made  till  long  after  the  precept 
of  removing  had  been  extracted,  and  a  charge  given  upon  it.  If  a  tenant's  proponing 
groundless  claims  and  defences  against  such  an  action  were  to  stop  the  removing  tifl 
all  of  them  were  discussed,  such  removings  might  be  defeated  or  postponed  for  almost 
any  length  of  time.  It  is  sufficient  to  support  the  Sheriff's  decerniture,  that  it 
[7239]  appears  the  fact  was  such  as  he  found ;  so  that  the  irritancy  had  been  then  truly 
incurred  ;  and  it  was  in  such  a  case  uUra  vires  of  the  Sheriff,  to  have  assigned  terms, 
ex  proprio  motu,  for  purging  that  irritancy.  Nor  could  the  offer  and  consignment  made 
by  Bennet's  assignee,  after  extracting  and  executing  the  precept,  stop  the  effect  of  the 
irritancy,  which  was  already  declared,  even  before  the  assignation  was  granted  by 
Bennet,  who  had  never  offered,  and  was  unable  to  pay.  The  decerniture  to  remove, 
contained  in  the  interlocutor  of  the  15th  of  April,  was  altogether  superfluous. 

"  The  Lords  found  the  letters  orderly  proceeded,  and  decerned." 

For  Sir  James,  Rae. — Alt.  Macqueen.— Reporter,  Colston. 
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N,B.  As  Beimet's  bill  of  suspension  had  been  passed  by  three  Ordinaries,  *'  in 
respect  of  the  consignation  of  the  bygone  rents  found  due  by  him,"  a  warrant  on  the 
clerk  to  deliver  up  the  money  to  Sir  James  was  afterwards  demanded ;  but  as  the 
money  was  proved  to  have  belonged  to  Miles,  who  advanced  it  in  expectation  that  his 
right  to  the  tack  would  have  been  sustained,  the  Lords  ordered  it  to  be  redelivered  to 
him. 

D.  R.  Fol  Die.  V.  3,  p.  338.    Fac.  Cd.  No.  181,  p.  322. 


No.  71.    [7244]  Thomas  Lockhart,  Esq.    v.  Abchibalb  Shiells,   Portioner  of 

Inveresk.     November  14,  1770. 

The  irritancy  in  a  feu  contract  ob  non  solutum  canonem,  not  incurred  ipso  jure,  and 
capable  of  being  purged  before  declarator. 

By  a  feu-contract,  dated  24th  December  1734,  Archibald  Shiells,  the  defender's 
father,  disponed  to  Thomas  Brown,  his  heirs  and  assignees,  kc,  several  acres  of  land 
near  Inveresk,  for  which  Brown  became  bound  to  pay  the  sum  of  £6,  156.  10^.  of 
feu-duty,  doubling  the  same  at  the  entry  of  every  heir  or  singular  successor  ;  and  it 
was  also  provided,  '*  That  if  two  terms  feu-duty  shall  run  into  the  third  unpaid,  then, 
and  in  that  case,  the  said  Thomas  Brown  and  his  foresaids  shaU  thereby  ipso  fado 
forfeit  their  right  to  the  subject  above  disponed."  This  contract  contained  no 
precept  of  sasine  ;  but  instead  thereof,  Shiells  became  bound  to  grant  a  sufficient 
charter,  containing  precept  and  all  other  clauses. 

Brown  entered  into  possession,  but  fell  very  much  in  arrear  of  the  feu-duty.  In 
1746  there  was  due  £19, 9s.  Id.,  for  which  bill  was  granted  ;  and  in  1755,  when  Brown 
died,  nine  years'  feu-duty  was  unpaid.  Brown  left  three  daughters,  Mary,  Margaret 
and  Jean.  The  two  eldest  were  married  and  from  home  ;  Jean,  the  youngest, 
continued  in  possession  of  the  feu  till  the  year  1759,  when  she  granted  a  conveyance 
of  what  right  she  had,  to  the  defender,  who  entered  into  possession  of  the  whole 
subject. 

But  as  his  right  to  possess  the  whole  was  evidently  defective,  he  proceeded  in  the 
following  manner. 

Having  charged  the  two  eldest  sisters  and  their  husbands  to  enter  themselves 
heirs  to  their  father,  he,  on  the  20th  December  1758,  took  decreet  in  absence 
[7245]  against  them  for  the  following  sums,  viz.  for  the  sum  of  £81,  lOs.  5d.  as  the 
amount  of  feu-duties  due  at  the  term  of  Lammas  1758 ;  the  sum  of  £6,  15s.  lOd. 
yearly,  as  the  feu-duty  from  the  year  1758,  in  all  time  coming ;  the  same  sum  of 
£6,  15s.  lOd.  as  the  duplicate  of  the  feu-duty  at  the  death  of  Thomas  Brown  in  1755, 
the  sum  of  £30  as  the  penalty  in  the  feu-contract,  the  sum  of  £19,  Is.  Id. 
contained  in  the  bill,  and  another  sum  of  £20  in  name  of  damages,  the  whole  amount- 
ing to  £185,  9s.  4d. 

Upon  this  decreet  the  defender  raised  letters  of  special  charge  against  the  three 
sisters,  charging  them  to  enter  themselves  heirs  in  special,  in  the  said  lands,  to  their 
father,  said  to  have  died  last  vest  and  seased  therein,  but  who  never  had  been  infeft; 
and  thereafter,  on  19th  December  1759,  he  obtained  a  decreet  of  adjudication  of 
the  subject. 

In  the  year  1767,  a  demand  was  made  upon  the  defender  by  Alexander  Keir, 
who  had  obtained  a  disposition  from  Mary  and  Margaret  Browns,  the  two  eldest 
sisters  ;  and  Kerr  having  thereafter  conveyed  his  right  to  Mr.  Lockhart,  he  brought 
an  action  against  the  defender,  concluding  for  reduction  of  the  foresaid  decreet  of 
adjudication,  and  that  he  should  be  decerned  to  cede  the  possession  to  the  pursuer, 
and  account  to  him  for  his  bygone  intromissions  with  the  rents  and  profits  of  ih^ 
subjects. 

In  support  of  his  action,  the  pursuer  stated  several  objections  to  the  decreet  of 
constitution  and  of  adjudication  :  1st,  That  the  decreet  of  constitution  was  t^ken 
against  the  three  sisters  conjimctly,  instead  of  being  against  each  for  her  third  share ; 
2dly,  That  the  adjudication  proceeded  upon  a  special  charge  to  enter  heir,  when  the 
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father  had  only  a  personal  right  to  the  subject,  havins  never  been  infeft ;  and  that 
a  special  charge  was  in  these  circumstances  inept,  and  could  not  be  the  foundation 
of  an  adjudication ;  and  Sdly,  That  the  adjudication  was  led  for  sums  that  were 
not  due. 

The  defender,  on  the  other  hand,  maintained,  1st,  That  at  any  rate  he  had  a  sood 
right  to  one-third  of  the  lands  ;  2dly,  That  his  decreet  of  constitution  and  adjudica- 
tion were  liable  to  no  nullity ;  and,  3dly,  Independent  of  these  collateral  rights,  he 
was  entitled  to  the  absolute  property  of  the  subject,  the  feu-right  having  been  for- 
feited to  his  father,  and  to  himself,  as  representing  him,  ob  non  aolutum  canonem. 

The  Lord  Ordinary,  upon  the  4th  August  1769,  pronounced  the  following  inter- 
locutor :  "  Sustains  the  reasons  of  reduction  of  the  decreet  of  adjudication,  at  the 
instance  of  the  said  Archibald  Shiells  v.  Mary,  Margaret,  and  Jean  Browns,  produced, 
void  and  null ;  and  reduces,  decerns,  and  declares  accordingly ;  repels  the  defences 
pleaded  by  the  said  Archibald  Shiells,  that  the  feu-contract  is  void  6b  non  soltUum 
canonem  ;  finds,  that  Archibald  Shiells,  defender,  is  liable  to  account  for  the  rents 
of  the  lands  contained  in  the  said  feu-contract." 

The  defender  gave  in  a  reclaiming  petition  ;  and  upon  the  1st  point,  the  objections 
to  the  adjudication,  pleaded, 

[7246]  1^0^  The  debt  pursued  for  was  the  feu-duties  payable  to  the  superior  by 
the  feu-right ;  and  as  it  could  not  be  denied,  that  as  long  as  the  feu  remained  undivided 
betwixt  the  heirs  portioners,  it  would  have  been  competent  for  the  superior  to  poind 
any  part  of  the  ground  for  his  feu-duty,  or  to  distrain  the  goods,  or  any  part  thereof, 
so  it  was  competent  to  adjudge  all  and  every  part  of  the  feu  for  the  whole  feu-duty  ; 
and  as  the  foundation  of  such  adjudication,  to  take  a  decreet  in  aolidum  against 
each  of  the  heirs  portioners.  Nor  could  any  objection  lie  to  the  adjudication  on 
this  account ;  for  whatever  might  be  the  terms  of  the  constitution,  yet  as  the  defender 
had  attached  the  whole  land  for  payment  of  the  whole  debt,  that  would  necessarily 
lay  the  debt  proportionally  upon  the  shares  of  each  of  the  heirs  portioners. 

2do,  The  objection,  that  a  general  special  charge,  not  a  special  charge,  was  the 
proper  diligence,  when  attentively  considered,  though  plausible,  was  not  a  solid  one 
m  point  of  law.  There  was  a  capital  mistake  in  the  pursuer's  argument :  The  adjudi- 
cation did  not  proceed  on  account  of  the  heir's  contempt,  but  because  a  charge  was 
fictione  juris  held  as  equivalent  to  a  service  ;  and  as  it  could  not  be  denied  that  a 
special  service,  which  included  a  general  one,  would  carry  every  right  and  interest 
which  the  predecessor  had  in  the  lands,  whether  vested  by  infeftment  or  not ;  so 
an  adjudication,  proceeding  upon  a  special  charge,  would  carry  every  right  and 
interest  which  the  defunct  had  in  the  lands,  without  distinction,  whether  it  was  a 
personal  right  or  established  by  infeftment. 

Though,  in  the  present  case,  therefore,  a  special  service  was  not  absolutely  necessary 
as  a  general  service  would  have  been  sufficient,  yet  it  did  not  from  thence  follow, 
that  because  it  was  unnecessary  it  would  be  null  and  void.  Though  it  would  not  have 
been  effectual  for  infefting  the  heirs  of  Thomas  Brown,  upon  a  precept  to  be  granted 
by  the  superior,  in  common  form,  it  would  certainly  have  been  effectual  to  carry 
the  feu-contract,  the  only  right  Thomas  Brown  had  to  the  subject ;  and  that  being 
the  case,  there  was  no  reason  why  an  adjudication  of  that  right  might  not  very 
properly  proceed  upon  a  special  charge. 

The  point  had  been  established.  Falconer,  Feb.  5,  1745,  Ramsay  v.  Clapperton's 
Creditors,  fx>ce  Passive  Tiile,  where  the  objection,  that  as  the  predecessor  had  only 
a  personal  right,  a  general  special  charge  should  have  been  used,  was  repelled.  The 
decision,  July  10,  1737,  Monro  v.  Creditors  of  Easterfairn,  No.  9,  p.  2173,  and  the 
opinion  of  Lord  Bankton,  1.  3,  t.  5,  §  114,  founded  on  that  judgment,  had  no  connec- 
tion with  the  present  question.  The  point  then  decided  was,  that  a  general  charge 
did  not  supply  the  want  of  a  service  of  any  kind,  but  was  solely  intended  to  establish 
a  passive  title  against  the  heir ;  from  which  it  could  not  be  inferred,  that  a 
special  charge  would,  in  that  case,  have  been  ineffectual  to  support  the  adjudication 
challenged. 

3tio,  The  objection,  that  as  the  adjudication  was  led  for  sums  not  due,  the  effect 
thereof  should  be  to  vitiate  the  whole  ailigence,  was  neither  founded  on  truth,  nor  did 
the  conclusion  follow.  The  articles  of  £6, 15s.  lOd.,  with  the  [7247]  duplicates  of  the 
feu-duty,  that  of  £30  as  the  penalty  in  the  contract,  and  £20  for  expenses,  were  aU 
authorised  charges ;   and  although  objections  did  lie  to  certain  articles,  the  decreet 
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would  nevertheless  stand  good  as  to  the  other  articles  that  were  well  founded ;  kf 
as  each  article  was  adjudged  for  separately,  there  were  as  many  accumulated  smni 
and  as  many  adjudications  as  there  were  articles. 
Upon  this  point,  the  pursuer  answered : 

Imo,  As  to  the  decreet  of  constitution — ^though  he  did  not  mean  to  state  any 
objection  to  the  sum  of  £19,  Is.  Id.  contained  in  the  bill,  nor  to  the  bygone  feu-diliei 
from  1746  to  1758,  yet  as  to  all  the  other  articles,  the  decreet  was  groundless  sad 
irrelevant.  The  tlurd  article  in  the  decreet  of  £6,  15s.  lOd.,  as  the  feu-duty  from  the 
year  1758,  and  in  all  time  coming,  was  not  a  debt  due  at  the  time,  but  to  aiiae  a  fitUt% 
and  could  not  therefore  with  propriety  be  included  in  the  decreet.  The  fourtli  artide 
of  the  same  sum,  as  the  duplicate  of  the  feu-duty  on  the  deatii  of  Thomas  Brown  in 
1755,  was  a  manifest  pluris  ^itio,  A  duplicando  was  only  claimable  upon  an  entiT 
or  renewal  of  the  investiture  m  favour  of  the  heir.  But,  in  the  present  case,  not  oalj 
had  there  been  no  renewal,  but  there  could  be  none ;  for  though  Archibald  SfaieQ^ 
the  granter  of  the  feu,  was  bound  to  grant  to  Mr.  Brown  a  charter  and  prec^t^  yet 
that  never  had  been  done ;  and  of  course  a  composition  could  no  more  be  demanded 
from  Brown's  heirs,  than  it  could  have  been  from  Brown  himself  upon  taking  'mkh- 
ment,  had  the  charter  been  granted.  The  fifth  article  of  £30,  said  to  be  the  penalty 
incurred  through  Brown's  neglect  in  pa3rment  of  the  feu-duty,  was  an  erroneons 
charge.  The  penalty  stipulated  in  the  contract  could  have  no  relation  to  the  tennij 
tailzies  in  payment  of  the  feu-duty,  which  would  have  come  to  be  more  exorbitant 
than  any  penalty  that  ever  was  heard  of ;  but  as  that  was  not  specially  declared  in 
the  contract,  this  penalty  could  only  be  meant  to  secure  performance  of  the  geoenl 
feu-contract ;  and  as,  in  that  view,  Archibald  Shiells  had  failed  to  implement  wbit 
was  prestable  upon  his  part,  by  granting  a  charter  and  precept  of  sa^ne,  neither  he 
nor  his  heirs,  could  have  action  against  Brown  or  his  heirs,  for  implement  of  what  was 
to  be  performed  on  their  part.  The  sixth  article,  of  a  penal  sum  of  £20,  in  name  d 
damages  and  expenses,  was  an  additional  pluris  petUio ;  it  being  an  established  rait, 
that  the  other  penalties  claimed  could  be  intended  or  admitted  only  as  an  indemn^fea- 
tion  of  whatever  expenses  should  be  incurred. 

2do,  As  the  decreet  of  constitution  was  taken  against  the  three  heirs  portionen 
in  solidum  and  not  jyro  rata,  it  was  funditus  null  and  void.  This  rule  was  acknowledged 
by  multiplicity  of  authorities  and  decisions.  Stair,  b.  3,  tit.  5,  §  14.  Diet,  tncs 
Solidum  et  pro  rata,  in  the  Section  relative  to  Heirs  Portioners ;  where,  in  the  esse 
July  1687,  Jordanhall  contra  Edmonstone,  a  decreet  in  absence  against  three  heiri 
portioners  was  suspended,  because  they  were  decerned  in  solidum  and  not  pro  rata. 
The  distinction  taken,  that  as  the  feu-[724B]-duties  were  debilum  soli,  and  affected 
the  whole  subject  equally,  and  consequently  the  share  of  all  the  sisters  jointly,  could 
not  bear  the  defender  through.  For,  allowing  it  to  be  just,  it  could  apply  only  to  one 
of  the  articles  concluded  for,  viz.  the  feu-duties ;  ana  although  it  mi^^  hokl  fpith 
regard  to  diligence  competent  in  law  against  the  estate  itself ;  yet  whenever  the 
creditor  betook  himself  to  a  personal  action  against  the  heirs  portioners,  he  was  bound 
to  follow  the  rule  of  law,  and  to  take  decreet  against  each  only  pro  rata. 

As  upon  both  of  these  grounds,  therefore,  ti^e  decreet  of  oonstitntion  was  fumditntf 
null  ana  void,  the  adjudication  proceeding  thereon  was  equally  ine£EectuaL 

3tio,  The  charge  dven  in  the  present  instance  being  a  special  chazj^e,  and  as  Brown, 
the  predecessor  of  the  heirs  charged,  did  not  die  last  vest  and  seised  in  the  lands, 
there  were  not  termini  habiles  for  a  charge  against  his  heirs  to  enter  to  him  in  special 
The  distinction  as  to  the  different  kinds  of  charges  rendered  this  proposition  extremely 
obvious.  A  general  charge  answered  no  purpose  but  to  establish  tJie  debt  passice 
against  the  heir,  if  he  did  not  renounce,  or  cognitionis  causa  if  he  did.  A  special 
charge,  again,  as  it  necessarily  supposed  an  infeftment  in  the  person  of  the  preda- 
cessor,  so  it  also  required  a  specification  of  the  particular  lands  in  which  the  piede- 
cessor  was  supposed  to  have  died  seised,  and  to  which  the  heir  was  specially  chaiged 
to  enter.  A  special  charge,  without  such  G^ecificati<m,  would  be  fumditus  null  and 
void,  and  upon  which  no  after  diligence  could  proceed.  This  kind  of  charge,  there- 
fore, related,  and  could  relate,  only  to  those  heritable  subjects  wherein  the  prede- 
cessor died  vest  and  seised ;  but  as  there  might  be  some  other  heritable  estate  be- 
longing to  the  predecessor  in  which  he  was  not  infeft,  some  other  species  oi  chacp 
was  requisite  to  be  the  foundation  of  diligence,  which  was  what  was  called  a  genenl 
special  charge.    Lord  Bankton,  v.  2,  b.  3,  tit.  5,  §  114. 
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This  last  charge  accordin^y  was  that  which  should  have  been  given  in  the  present 
instance ;  the  estate  in  question  was  one  of  that  description,  to  attach  which  the  ffeneial 
gpecial  charge  was  alone  applicable.  And  as  the  sole  foundation  of  the  d^ence 
nrhich  the  law  authorised  upon  these  charges,  was  the  contempt  of  the  heir  in  not 
Sjiving  obedience ;  if  the  charge  was  either  erroneous  in  point  of  form,  or  such  as  the 
neir  could  not  possibly  comply  with,  no  adjudication  could  pass  thereon,  the  method 
chalked  out  by  law  not  having  been  followed. 

The  argument,  that  as  a  special  charge  stood  in  place  of  a  special  service,  it  must 
eac  jHiritaU  rationis  include  a  general  charge,  and  of  consequence  ctmry  every  right 
and  interest  which  the  predecessor  had  in  the  lands,  was  fallacious.  A  special  charge, 
A8  coming  in  place  of  a  special  service,  could  only  be  effectual  when  the  special  service 
eould  have  been  expede.  As  in  a  special  service  the  claimant  was  required  by  the 
brief,  to  prove  the  predecessor's  [7249]  death,  and  that  he  then  stood  infeft  in  the 
lands ;  the  heirs,  in  the  present  instance,  as  they  could  not  have  answered  these 
heads,  and  have  shewn  that  their  father  was  seised  at  his  death,  could  not  of  course 
liave  made  up  a  title  by  special  service,  and  hence  as  there  could  be  no  special  service, 
the  special  diai^e,  as  coming  in  its  place,  though  to  a  particular  efEect  only,  was 
irregular  and  inept.  As  it  could  not  therefore  be  denied,  that  the  general  special 
charge  was  the  proper  diligence  in  cases  of  the  present  nature,  and  had  as  such  been 
followed  by  the  universal  practice  of  the  country,  the  adjudication  avowedly  led 
upon  a  different  form  of  procedure,  not  applicable  to  the  nature  of  the  subjects 
attached,  could  not,  to  any  effect  whatever,  be  sustained. 

Upon  the  second  point,  the  alleged  forfeiture  of  the  right  6b  non  solulum  canonem, 
the  defender  pleaded : 

Imo,  As  all  ccmtracts  should  be  regulated  by  the  agreement  of  parties,  so  when 
a  feu-iight  was  granted,  under  the  express  condition  that  it  should  be  forfeited  ipso 
fure  wiSiout  dedarator,  in  case  two  years  feu-duty  should  remain  unpaid,  there  was 
no  reason  why  that  condition  should  not  strictly  take  place. 

The  statute  1597,  c.  260,  which  established  the  legal  irritancy  of  feus,  made  no 
distinction,  but  declared,  in  express  terms,  that  the  right  should  be  lost ;  and,  though 
a  distinction  had  been  received  between  the  effect  of  legal  and  conventional  irritancies, 
the  first  being  purgeable  at  the  bar,  before  decreet  of  declarator ;  yet  the  latter  beinc 
xwulated  by  ^e  convention  and  agreement  of  parties,  to  which  the  law  gave  fufi 
e&ct,  operated  ipso  jure  without  declarator.    Erskine,  b.  2,  t.  8,  §  14. 

There  was  no  material  distinction  in  the  |>resent  case  from  that  of  a  lease  for  a 
long  endurance,  in  which  a  conventional  irritancy  was  not  purgeable.  The  only 
obligation  the  vassal  came  imder  was  to  pay  a  yearly  feu-duty,  adequate  to  the  annuiJ 
Talue  of  his  possession  ;  so  that,  though  equity  might  interpose  in  allowing  an  irri- 
tancy to  be  purged,  where  it  was  exorbitantly  penal,  there  was  no  room  for  such 
interposition  m  tiie  present  case ;  where,  by  declaring  the  irritancy,  the  vassal  for- 
feited nothing,  but  returned  the  fee  to  the  superior,  upon  the  same  terms  he  had 
received  it.    Lord  Stair,  b.  4,  t.  18,  §  3. 

2do,  The  pursuer's  argument,  that  though  the  convention  of  parties  might  provide 
an  ipso  jure  irritancy,  yet  a  declarator  was  necessary,  in  order  to  ^ive  it  effect,  pro- 
ceeded on  not  duly  considering  the  nature  of  the  right.  The  necessity  of  a  declarator 
eould  not  aid  that  argument,  unless  it  could,  at  the  same  time,  be  maintained,  that, 
whenever  a  declarator  was  necessary,  it  was  competent  to  purge  in  the  course  of  it ; 
the  contrary  of  which  was  admitted,  with  regard  to  the  irritancy  of  a  tack,  which  was 
determined  upon  the  convention  of  parties  alone. 

The  necessity  of  a  declarator,  in  cases  of  this  nature,  was  founded  on  the  principle 
of  law,  nemo  jus  stbi  dicere  potest ;  the  superior,  or  proprietor,  was  [7250]  not  entitled 
brevi  manu  to  turn  the  vassal  out  of  possession ;  so  that,  when  a  surrender  was  re- 
fused, it  became  necessary  to  have  recourse  to  a  Court  of  law.  It  could  not  from 
thence  follow,  that  the  right  of  the  superior  was  only  created  by  the  decreet  of 
declarator ;  on  the  contrary,  the  decreet  only  declared  the  right  that  was  db  ante 
existing,  and  obliged  the  vassal  to  submit  to  it. 

3tio,  However  necessary  a  declarator  might  be,  where  the  vassal  continued  in 
possession  after  the  irritancy  was  incurred,  yet,  when  the  vassal  after  that  made  a 
voluntary  surrender  of  his  right  to  the  superior,  or  where  he  deserted  the  subjects, 
and  allowed  the  superior  to  enter  to  the  peaceable  possession,  no  declarator  was 
necessary.    The  deserting  of  the  possession  was  a  renunciation  of  the  right  rebus 
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ipsis  et  factis  ;  and,  after  the  superior  had  got  fuU  possession  of  the  subject,  a  declarator 
of  irritancy  would  be  an  idle  form. 

This  was  precisely  what  had  occurred  in  the  present  case ;  and  the  principle  vat 
supported  by  the  decision,  28th  November,  1728,  Taylor  v.  Sir  William  ManreB, 
voce  Tack  ;  and  in  a  still  later  case,*  1763,  Henderson  v.  Purdie,  the  vassal  having 
deserted,  and  the  superior  having  assumed  the  possession,  was  found  sufficient  to  bu 
the  wife  of  the  vassal's  interest,  who  had  a  liferent  infeftment  in  the  feu,  thougk  do 
declarator  had  been  obtained,  voiding  her  right. 
Upon  this  point  the  pursuer  answered, 

Imo,  Forfeitures  and  irritancies  were  not  now  the  favourites  of  the  law;  con- 
ventional penalties  of  every  kind  were  subject  to  modification  and  restriction,  to 
answer  merely  the  end  proposed,  an  indemnification  or  security  to  the  party,  te 
performance  of  those  articles  to  which  the  penalties  were  annexed.  It  was  upon 
this  principle  that  penalties  in  bonds  of  borrowed  money,  however  strongly  secioed 
by  the  convention  of  parties,  were  restricted  to  the  real  expenses  debursed.  Ini- 
tancies  in  tailzies  were  also  allowed  to  be  purged,  before  decreet  of  declarator  mi 
obtained.  The  same  principle  operated  as  to  irritancies  or  forfeitures  of  feu^rigkis; 
it  being  an  universal  rule,  that  a  declarator  was  necessary  to  close  the  right,  and  that, 
before  such  action  was  obtained,  the  contravention  might  be  purified. 

This  was  admitted  by  Lord  Stair  in  the  passage  referred  to,  b.  4,  t.  18,  §  3,  and 
the  distinction  he  made  betwixt  rights  merely  gratuitous,  and  onerous  contracts, 
might  safely  be  admitted,  as  it  could  never  apply  to  the  present  question,  lie 
irritancy  incurred  here  was  said,  indeed,  not  to  be  of  a  penal  nature ;  but  the  Tery 
reverse  was  the  fact.  For,  allowing  it  to  be  a  moot  point,  whether  any,  or  what  piioe 
was  paid  for  the  original  purchase,  the  agreement,  at  any  rate,  was  not  gratuitous, 
but  an  onerous  mutual  contract :  The  subject  had  also  been  greatly  improved;  6o 
that  the  forfeiture  of  that  right,  for  a  neglect  to  pay  two  terms  feu-duty,  must,  to  tke 
feeling  of  every  impartial  mind,  appear  highly  penal.  Bankton,  b.  2,  tit,  11, 
§  48. 

[7251]  2do,  The  distinction  maintained  between  legal  and  conventional  imtandes 
was  neither  solid  nor  applicable  to  the  present  question.  The  statute  1597,  c.  250, 
admitted  no  such  distinction,  but  made  the  case,  by  the  provision  of  law,  equivalent 
to  the  express  provision  in  the  charter.  Lord  Stair,  b.  1,  t.  13,  §  14,  and  b.  4,  t.  90, 
§  36,  laid  it  down  as  fixed  law,  that,  though  the  convention  of  parties  might  provide 
an  ipso  jure  irritancy,  a  declarator  was  still  necessary ;  because  that,  being  matter 
of  fact,  must  be  proved.  That  it  was  optional  to  the  party,  in  whose  favour  the 
irritancy  was  provided,  to  take  advantage  of  it,  was  undoubted  ;  but,  if  he  was  to 
do  so,  it  must  be  by  declarator  ;  which,  operating  only  from  the  time  of  the  decreet 
of  course  admitted  the  failure  to  be  purged  by  actual  payment.  The  passage  in 
Erskine,  b.  2,  t.  8,  §  14,  which  seemed  to  favour  that  distinction,  supposed  the  case 
of  a  declarator  actually  brought  into  Court,  for  declaring  the  irritancy  al^ady  incumd, 
and  time  demanded  for  purging ;  which  was  perfectly  different  from  the  present 
question,  where  no  such  declarator  had  ever  been  attempted  :  And  though,  in  the 
more  early  periods  of  the  law,  such  a  distinction,  in  one  or  two  cases,  had  been  allowed, 
it  had  afterwards  been  departed  from,  and  the  privilege  of  purging  allowed,  even 
after  declarator  had  been  brought  into  Court,  sometimes  by  payment  at  the  bar, 
at  other  times  by  indulging  a  reasonable  delay. 

3tio,  The  plea  stated,  that,  by  deserting  the  possession,  there  was  a  renunciation 
of  the  right  rebus  ipsis  et  factis^  which  superseded  the  necessity  of  a  declarator ;  and 
the  case  referred  to  in  support  of  that  doctrine,  Taylor  v.  Sir  William  Maxwell,  had 
no  analogy  to  the  point  m  dispute.  Though  the  heritor  should  be  entitled,  upon 
the  possession's  being  deserted  by  his  tenant,  to  enter  brevi  manu,  no  other  mode 
being  left  of  recovering  the  stipulated  rent,  it  did  not  follow,  that  the  same  rule  would 
hold  in  the  case  of  a  superior  and  his  vassal.  The  feu-right  stood  on  a  very  difierent 
footing.  The  lands  were  the  property  of  the  vassal,  not  of  the  superior  ;  so  that 
his  deserting  the  possession  of  his  own  property  could  never  return  the  same  to  the 
superior ;  and  whatever  claims  he  might  have  against  the  lands,  could  only  be 
recovered  by  prosecution  in  the  due  course  of  law.  The  other  case,  founded  on  in 
1763,  Henderson  v,  Purdie,t  as  an  authority  in  the  present  instance,  was  still  less 

*  Not  reported.  f  Examine  General  List  of  Names. 
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applicable.  The  irritancy  in  that  case  had  not  only  taken  place  in  the  husband's 
lifetime,  but  the  forfeiture  of  the  right  had  been  fully  ascertained  by  a  proper  decreet 
and  declarator. 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor  ;  and,  on  advising  another 
leclaiming  petition,  with  answers,  the  same  judgment  was  pronounced. 

Lord    Ordinary,    Elliock. — For   Lockhart,    Lockhart. — For   Sheills,    Macquben, 

Crosbie. — Clerk,  Ross. 
R.  H.  Fac,  Cd.  No.  43,  p.  121. 


No.  73.        [7262]  John  Ballendbn  v.  The  Duke  of  Arotle.    July  6, 1792. 

After  decree  of  declarator  of  irritancy,  6b  non  solutum  canonem,  has  been  pronounced 
I     and  extracted,  the  irritancy  cannot  be  purged. 

The  statute  of  1597,  cap.  250,  enacts,  '*That  in  case  it  shall  happen,  in  time  coming, 
any  vassal  or  feuer  holding  lands  in  feu-farm  of  us,  or  any  other  superior,  immediately 
in  feu-farm,  to  failzie  in  making  payment  of  his  feu-duty,  by  the  space  of  two  years 
hail  and  together,  that  they  shall  amit  and  tyne  their  said  feu  of  their  said  lands, 
conform  to  the  civil  and  canon  law,  sicklike,  and  in  the  same  manner,  as  if  a  clause 
irritant  were  specially  engrossed  and  inserted  in  the  said  infeftments  of  feu-farm." 

Ballenden  held  the  lands  of  Wester  Pitgober  in  feu  of  the  Duke  of  Argyle,  the 
feu-duty  being  £4,  14s.  Scots,  together  with  10  bolls  of  barley,  and  2  bolls  of  oats. 

He  having  failed  to  make  payment  of  the  feu-duties  during  five  years,  the  Duke 
raised  against  him,  on  the  above  mentioned  statute  (his  charter  not  containing  any 
irritant  clause),  a  process  of  declarator  of  irritancy,  in  which  appearance  was  made 
for  the  defender.  But,  as  he  failed,  nevertheless,  to  purge  the  irritancy,  the  Duke 
obtained  decree. 

An  action  of  reduction  of  this  decree  was  afterwards  brought  by  Ballenden ;  in 
the  course  of  which  he  made  ofEer  of  full  payment  of  the  arrears  of  feu-duties,  with 
interest  upon  interest,  and  whatever  else  should  be  necessary  for  affording  complete 
indemnification  to  the  superior ;  and  insisted  on  the  hardship  of  his  property, 
estimated  at  £3000  Sterling,  being  forfeited,  on  account  of  a  demand  comparatively 
so  trifling,  and  which,  to  the  utmost  limits  of  justice,  he  was  ready  to  satisfy ;  the 
political  circumstances  which  gave  occasion  to  this  ancient  enactment  having  now 
undergone  a  thorough  change. 

[7253]  "  The  Lord  Ordinary,  in  respect  of  the  decree  having  been  obtained  in 
foro  contcTUiosOy  repelled  the  reasons  of  reduction." 

And,  on  advising  a  reclaiming  petition  and  answers. 

The  Court,  considering  the  statute  in  question  as  still  in  force,  and  that,  though 
irritancies,  such  as  the  present,  might  be  purged  at  the  bar,  this  opportunity  had 
been  here  neglected,  and  could  not  be  renewed,  f otmd  themselves  under  the  necessity 
of  assoilzieing  from  the  reduction,  as  the  Lord  Ordinary  had  done  ;  but  not  without 
expressing  regret,  that  it  was  not  in  the  power  of  the  Court  to  give  relief  to  the  pursuer. 

A  petition,  reclaiming  against  this  judgment,  was  appointed  to  be  answered  ; 
but,  upon  being  advised,  along  with  the  answers,  it  was  refused. 

Lord  Ordinary,  Dreghorn. — Act.  Honyman. — Alt.  Craig,  A.  Campbell,  Jun.— 

Clerk,  Gordon. 

8,  Fd,  Die.  V.  3,  p.  339.    Fac.  Col.  No.  221,  p.  465. 
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No.  97.     [7283]  Charteris  of  Amisfield  v.  The  Kino's  Advocate.    July  18,  1749. 

A  gentleman  conveyed  his  estate  to  the  second  son  of  a  relation,  with  the  burden  of 
a  sum  to  the  eldest  son,  provided  the  father  did  not  interfere  in  the  educatioik 
of  the  second.  Upon  the  forfeiture  of  the  estate  of  the  eldest  for  rebellion,  the 
second  claimed  the  sum  from  the  Crown,  as  having  become  his,  in  conaequeDoc 
of  his  father  having  incurred  the  irritancy  of  interfering  in  his  education.  Iht 
claim  was  dismissed. 

Colonel  Francis  Charteris  of  Amisfield  disponed  his  whole  estate,  which  he  should 
have  at  his  death,  to  his  grandson,  Francis  Wemyss,  afterwards  called  Charteosw 
second  son  to  the  Earl  of  Wemyss,  burdened  with  £10,000  Sterling,  to  the  Lord  Elcho. 
the  Earl's  eldest  son  ;  which  he  appointed  at  the  said  term  to  be  laid  out  for  pv^ 
chasing  the  most  preferable  debts  due  by  the  family  of  Wemyss,  the  rights  of  whick 
to  be  taken  in  favour  of  the  said  Lord  Elcho,  and  his  heirs  in  the  honour  and  estate 
of  Wemyss,  descended  of  the  Colonel's  body.  He  also  named  tutors  and  curaton 
to  his  heir,  and  appointed  four  of  them,  to  wit,  Mrs.  Helen  Swinton,  his  spouse,  the 
Duke  of  Argyle,  Earl  of  Islay,  and  Sir  Robert  Walpole,  or  any  three  of  them,  his  Ladv 
sine  qua  non,  to  have  the  sole  direction  and  ordenng  of  his  education  ;  or  of  that  of 
any  other  of  his  grandchildren  who  might  succeed  to  him  in  his  estate ;  and  the 
appointing  of  with  whom  they  should  reside,  or  travel ;  and  that  neither  Uie  Eazl  of 
Wemyss,  nor  any  of  their  tutors  or  curators,  except  those  named,  nor  any  oiha 
person,  should  have  any  power  or  voice  therein :  And  in  case  the  Earl  of  Wemjs 
should  interpose  and  endeavour  to  hinder  the  same,  that  the  Lord  Elcho  should  have 
no  right  to  the  said  sum.  And  in  another  place,  that  in  case  the  Earl,  or  any  other 
person,  shoidd  claim  any  power  or  voice  in  the  education  of  his  said  heirs,  or  should 
interpose  and  hinder  the  same,  that  the  Lord  Elcho  should  lose  any  right  or  title  to 
the  said  sum.  He  also  appointed  certain  sums  to  be  annually  allowed  for  the  aliinent 
and  education  of  his  heirs  of  tailzie,  which  he  proportioned  to  the  age  they  should 
be  of,  increasing  as  they  advanced  in  it. 

Colonel  Charteris  died,  leaving  his  heir  in  minority ;  during  which  the  money 
was  paid  by  his  tutors  and  curators,  part  of  it  upon  a  decreet  of  the  Court  of  Session, 
and  properly  applied  for  purchasing  in  the  family  debts.  In  corroboration  of  which, 
the  Earl  granted  to  Lord  Elcho  an  heritable  bond  for  £10,000. 

Lord  Elcho  engaged  in  the  late  rebellion,  and  was  attainted  ;  and  Mr.  Chartens, 
within  four  years  after  his  majority,  revoked  the  payment,  and  raised  a  reduction 
thereof ;  and  on  Elcho's  estate  being  surveyed,  entered  his  claim  therefor,  at  least 
that  he  was  creditor  upon  it  for  the  sums  paid  ;  for  that  the  [7284]  E*rl  of  Wemyw 
had  claimed  voice  and  power  in  his  education,  and  in  appointing  with  whom  he 
should  reside  and  travel ;  or  had  interposed  and  hindered  his  education,  residence, 
and  travelling,  as  directed  by  the  trustees  ;  at  least  Lord  Elcho,  or  some  other  peisoo, 
had  done  so ;  whereby  the  said  sums  were  forfeited,  and  returned  to  him. 

Answered,  1st,  The  condition  was  covUra  bonos  mores  to  exclude  a  father  frooi 
interposing  in  the  education  of  his  son,  to  which  he  was  in  duty  bound  ;  and  therefore 
ought  to  be  held  as  not  adjected. 

Replied,  To  have  forbid  the  Earl  from  interposing  in  his  son's  education,  and 
to  have  made  no  provision  for  it,  would  have  been  a  condition  which  could  less  have 
been  justified  ;  but  as  the  Colonel  suspected  his  Lordship  not  to  be  a  fit  person  to 
be  intrusted  with  the  education  of  his  heir,  and  knew  that  by  law  he  could  not  exclude 
him  from  it,  he  left  a  sum  of  money  to  his  family,  to  be  forfeited  in  case  he  interposed ; 
and  at  the  same  time,  laid  down  a  method  by  which  he  should  be  well  educated ; 
so  that  the  complying  with  the  condition  being  attended  with  no  breach  of  parental 
duty  on  the  part  of  the  Earl,  the  sum,  which  was  entirely  a  gratuity  from  the  Colonei, 
must  be  forfeited  on  the  failure  thereof.  Though  supposing  no  method  had  been 
laid  down  for  the  pupil's  education,  yet  even  in  that  case,  he  would  have  been  under 
the  tuition  of  the  law,  and  would  by  it,  upon  application,  have  been  put  under  proper 
direction. 

Answered,  2d,  The  persons  to  whom  the  education  was  committed,  did  not  accept 
of  the  trust,  nor  give  any  directions  therein.  There  is  no  pretence  that  any  person 
meddled  except  the  Earl  of  Islay,  who  petitioned  the  Chancellor,  on  the  suggestion 
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that  the  claimant  was  neglected ;  upon  which  his  Lordship  referred  to  a  master  to 
consider  of  a  proper  method  for  the  care  of  his  person  and  education,  and  therein 
to  have  regard  to  any  proposal  to  be  made  by  the  Earl  of  Islay ;  which  being  done, 
the  Chancellor  approved  the  master's  report,  and  ordered  accordingly :  Thus,  the 
Earl  declined  giving  any  directions,  and  put  the  claimant  under  the  tuition  of  the 
law  ;  or  if  he  should  be  understood  to  have  acted,  yet  it  was  not  under  the  powers 
committed  by  the  Colonel's  will ;  for  these  were  to  a  quorum,  with  a  sine  ^ua  nofty 
which  having  failed,  no  authority  was  competent  to  any  one  of  the  nomination ; 
and  therefore  the  condition  could  not  exist,  which  was  the  Earl  of  Wemyss  hindering 
by  himself  and  others  the  nominees  to  superintend  the  claimant's  education.  If 
even  the  power  given  to  a  quorum  should  be  interpreted  as  competent,  on  failure 
thereof,  to  any  of  the  nomination,  this  would  be  an  extension  as  in  a  favourable 
case  ;  but  the  irritancy  would  not  be  extended,  that  case  being  odious. 

Beply,  A  nomination  of  tutors  and  curators,  with  a  quorum,  has  been  often  found 
to  empower  any  one  of  them  to  act,  on  the  failure  or  not  acceptance  of  the  rest ;  and 
the  Earl  of  Islay's  application  to  the  Chancellor  was  a  direct  taking  upon  him  the 
foust. 

[7286]  Answer  3d,  There  is  no  proof  that  the  Earl  of  Wemyss  claimed  any  power 
or  voice,  or  hindered  at  all  the  nominees  in  their  procedure  :  The  clause  of  other 
persons  interposing,  must  be  understood  of  the  Earl's  doing  it  by  their  means  ;  for 
it  were  absui^  every  bad  advice  a  boy  might  get,  should  infer  a  forfeiture  against 
him  and  his  family ;  and  it  seems  Mr.  Charteris  did  get  bad  advice,  for  he  run  aw^y 
from  his  governor.  Doctor  Ramsay,  whom  the  Chancellor  had  put  about  him ;  but 
the  Earl  had  no  hand  in  this.  Afterwards,  he  went  abroad  in  company  with  Doctor 
Alexander  Mackenzie,  who  had  been  Lord  Elcho's  governor ;  but  neither  was  this 
by  interposition  of  the  Earl  of  Wemyss,  or  by  whomsoever  it  was,  he  had  then  thrown 
oft  Doctor  Ramsay.  The  nominees  were  taking  no  further  concern,  and  he  was 
in  a  condition  exposed  to  all  the  dangers  of  youth  and  opulence,  if  no  care  was  taken 
of  him. 

Reply,  The  Earl's  interposal  was,  during  its  whole  continuance,  concealed  as 
much  as  possible,  as  he  was  sensible  of  the  hazard  ;  but  that  he  had  a  hand  in  his 
son's  elopement,  is  plain  from  his  having  expressed  his  satisfaction  at  it  to  a  confidant, 
as  not  thinking  Doctor  Ramsay  a  proper  governor,  and  declared  that  he  had  recom- 
mended Doctor  Mackenzie,  who  was  much  fitter ;  all  which  is  proved.  As  also, 
that  he  had  recommended  to  his  son,  and  used  pains  to  make  him  take  another 
gentleman,  in  which  he  did  not  succeed  ;  and  when  Lord  Elcho,  who  was  the  Earl's 
agent,  prevailed  with  his  brother  to  accept  of  Doctor  Mackenzie,  he  communicated 
it  to  his  ordinary  doer,  ordering  him  to  inform  the  Doctor,  and  hasten  him  to  Hornby 
Castle,  where  the  claimant  then  was  ;  and  this  step  was  contrary  to  the  Earl  of  Islay's 
inclination,  who  would  not  see  the  Doctor. 

Answer  4th,  The  condition  is  suspensive  of  the  pajrment  of  the  money ;  which 
being  paid,  esjpecially  after  the  alleged  infraction,  cannot  be  repeated. 

Reply,  It  IS  resolutive,  and  otherwise  could  not  have  been  effectual,  as  the  money 
was  payable  at  the  Colonel's  death  ;  which,  it  is  supposed  in  the  deed,  might  have 
happened  in  the  infancy  of  his  heir,  after  which  the  infringement  could  only  happen  ; 
and  the  payments  were  made  in  minority,  revoked  intra  annos  utiUsy  and  a  reduction 
of  them  raised,  which  was  all  the  claimant  could  do,  as  he  could  not  enter  his  claim 
till  the  estate  was  surveyed. 

Answer  5th,  Irritancies  cannot  be  declared  after  a  forfeiture,  if  not  insisted  on 
before. 

Reply,  All  debts  are  preserved  to  creditors  on  forfeited  estates,  which  claims 
upon  irritancies  are ;  and  several  were  sustained  after  the  rebellion  in  1715  :  And 
in  this  case,  the  claimant  was  minor  till  21st  October  1744,  and  intra  annas  utiles,  till 
after  the  forfeiture. 

The  Lords,  3d  July,  dismissed  the  claim  ;  and  this  day  refused  a  bill,  and  adhered. 

Act.  R.  Craigie,  Ferguson  &  Lockhart.— Alt.  Advoc.  Sollic.  &  A.  Pringle. 

D.  Falconer,  v.  2,  No.  88,  p.  94. 
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No.  99.        [7289]  William  GEORas,  &c.,  Ross  i\  William  Monro  of  Newmorc 

November  18,  1766. 

An  heir  of  entail  allowed  to  purge  an  irritancy,  after  an  action  was  brought  by  tke 
next  substitute  in  the  entail,  for  declaring  the  forfeiture. 

By  the  two  entails  of  the  lands  of  Aldie  and  of  Newmore,  it  appeared  to  be  t^ 
intention  of  the  proprietors,  the  makers  of  the  entails,  that  the  two  estates  should  not 
centre  in  one  person  ;  for,  by  a  clause  in  the  entail  of  the  estate  of  Aldie,  it  is  provided, 
'^  That  the  heirs  therein  mentioned  shall  be  obliged  to  assume,  and  constancy  iiae 
and  bear,  the  surname  of  Ross  of  Aldie,  and  arms  of  the  family  of  Balnagown,  fritli* 
out  any  alteration  or  diminution  whatever,  as  their  surname,  designation,  and  umi, 
in  all  time  after  their  succession  to  the  proper  estate  of  Aldie,  under  the  pain  of 
incurring  the  irritancy  of  tinsel  of  the  estate."  And  by  a  clause  in  the  entaU  of  NeT- 
more,  it  is  provided,  ''  That  the  heir,  whether  male  or  female,  and  their  heiis,  vito 
shall  succeed  to  the  estate  of  Newmore,  shall  be  obliged  to  assume,  and  take,  tud 
ever  thereafter  use,  the  name  and  arms  of  Monro  ;  and  the  title  and  designation  ci 
Newmore,  without  joining  or  bearing  any  arms,  names,  or  title  therewith.' 

In  virtue  of  the  tailzie  of  the  estate  of  Aldie,  William  Ross  succeeded,  and  mpyd 
the  possession  of  that  estate,  without  making  up  titles  thereto  ;  but  bore  the  anas  of 
file  family  of  Balnagown,  and  used  the  name  of  Ross  of  Aldie,  as  appointed  by  die 
taflzie. 

WilUam  Ross,  by  the  death  of  the  former  heir  of  tailzie  of  Newmore,  came  to 
have  a  title  by  the  entai]  to  that  estate  ;  also,  in  virtue  whereof,  he  assumed  poaaes* 
sion  of  the  estate  of  Newmore,  keeping  also  possession  of  the  estate  of  Aldie ;  but 
allowing  himself  to  be  designed  Monro  of  Newmore,  and  designing  himself  also  tint 
way  by  his  subscription. 

William  George  Simon  David  Ross,  the  next  substitute  in  the  entail  of  AUie, 
thinking  that  the  defender  had  thereby  incurred  an  irritancy,  sufficient  to  forfeit 
him  of  his  title  to  that  estate,  brought  a  process  for  declaring  the  same,  in  whidi  k 
pleaded.  That,  from  the  anxious  clauses  in  the  entails  of  the  estates  of  Aldie  ud 
Newmore,  it  was  plainly  the  intention  of  the  makers  of  these  entails,  that  tiie  estates 
should*  be  possessed  by  different  proprietors,  and  [7290]  their  families  difiereotlr 
represented  ;  and,  therefore,  that  the  will  of  the  different  proprietors  of  these  estatn, 
which  was  clear,  ought  to  be  followed  as  the  nde  in  judgmg  of  the  cause ;  and,  if  it 
was  so,  there  could  be  no  doubt,  from  the  species  facti  above  set  forth,  that  the  iiii- 
tancy  was  incurred,  and  would  be  declared,  according  to  the  rule  laid  down  by  & 
George  M'Kenzie  in  his  Institutes,  b.  2,  t.  5,  p.  13,  and  Die.  Decis.  Tit.  Irritakct. 
where  a  distinction  is  made  betwixt  statutory  and  conventional  irritcmcies,  the  oce 
being  purgeable  at  the  bar,  the  other  not ;  and  it  was  said,  that  there  was  no  doabt, 
that  the  irritancy,  sought  to  be  declared,  was  a  conventional  one ;  and,  therdow, 
not  purgeable  :  And  the  case  of  Denholm  of  Westshield,  February  1st,  1726,  No.  % 
p.  7275,  was  appealed  to,  where  it  was  found,  that  an  irritancy  in  an  entail  could  not 
be  purged. 

Answered  for  the  defender.  That,  whatever  rigour  prevailed  in  the  ancient  law, 
with  regard  to  the  not  allowing  irritancies  of  this  kind  to  be  purged ;  yet  that,  at 
present,  that  rigour  was  softened  ;  and  wherever  no  damage  could  be  alleged  to  have 
accrued  to  the  estate,  the  law  now  allowed  an  omission,  such  as  the  present,  to  be 
purged  by  a  compliance  with  the  terms  of  the  entail,  which  the  defender  has  now 
done,  by  re-assuming  the  name  of  Ross  of  Aldie,  and  the  arms  of  the  fionily  of  Baliia- 
gown,  in  so  far  as  he  is  allowed.  2do,  It  was  pleaded.  That  the  obligation  imposed 
by  the  tailzie  of  the  estate  of  Aldie,  of  assuming  the  name  and  title  of  Ross  of  Aldie; 
&c.,  without  any  alteration  or  diminution  whatever,  was  not  inconsistent  with  aasam* 
ing  the  name,  &c.  of  any  other  family,  as  an  addition  to  those  of  Aldie,  eafo  that,  from 
the  words  in  the  entail  of  the  estate  of  Newmore,  the  doing  so  would  incur  a  forfeiture 
of  the  defender's  right  to  that  estate  ;  yet,  that  being  jus  tertii  to  the  pursuer,  it  va3 
not  competent  for  him  to  found  an  argument  upon  it.  3tio,  It  was  pleaded.  That 
as  the  obligation  imposed  by  the  tailzie  of  Aldie,  of  assuming  the  surname  of  Ross  of 
Aldie,  and  bearing  the  arms  of  Balnagown,  made  but  one  condition  in  part  imprest- 
able,  the  not  complying  with  that  part  of  the  condition  that  was  prestable  could  imH 
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forfeit  the  defender  of  his  title  to  the  estate.  And,  lastly,  it  was  said,  That  the  deci- 
sion in  the  case  of  Westshield  was  altered  in  the  last  resort ;  and,  therefore,  could 
haye  no  weight ;  and  the  case  of  Sir  John  Gordon  v.  Mr.  Charles  Hamilton  Gordon, 
No.  96,  p.  7281,  and  that  of  Cromwell  Price,*  were  appealed  to,  to  shew  that  irritancies, 
such  as  the  present,  were  purgeable  at  the  bar. 

"  The  Lords  sustained  the  defence,  assoilzied  the  defender,  and  decerned." 

Act.  BuRNBT.— Alt.  LocKHART. — Clerk, . 

^  JoJ.  Dtc.  V.  3,  p.  338.    Joe.  Coi.  No.  45,  p.  79. 


No.  16.  [7304]  M*DuFF  v.  DoiG.    July  1686. 

The  contrary  of  the  above  case  was  found,  a  decree  of  an  incompetent  court  being 
declared  ipso  jure  null ;  but  here  the  incompetency  was  clear. 

There  was  one  M'Dufi  that  pursued  one  Doig  for  ejecting  him  forth  of  a  room 
held  of  the  Earl  of  Gowrie,  of  the  barony  of  Strabran. — It  was  answered,  That  he  had 
committed  no  spulzie ;  because  the  said  M'DufTs  father,  present  occupier  of  the 
room,  being  convicted  of  a  slaughter,  and  executed  for  the  same,  and  his  gooos  and  gear 
being  come  into  the  Eling's  Majesty's  hands,  and  [7305]  his  Treasurer;  the  defender  was 
put  in  possession  by  the  Earl  of  Gowrie,  Treasurer  for  the  time ;  and  also  thereafter, 
and  after  the  decease  of  the  Earl  of  Gowrie,  the  pursuer  being  summoned  to  compear 
before  the  Secret  Coimcil  for  the  violent  intruding  of  himseB  in  the  said  room,  was 
decerned  by  the  Secret  Council  to  have  done  wrong,  and  ordained  in  time  coming 
to  flit  and  remove,  as  he  who  had  vt  majori  et  armaJta  numu  intruded  himself  in  posses- 
sion of  the  said  room. — To  all  this  was  answered,  That  in  one  part  it  was  contrary ; 
for  the  pursuer  libelled,  that  he  was  in  possession  by  the  escheat  obtained  by  him  of 
his  father,  and  put  in  possession  by  the  Treasurer ;  and  as  to  the  decreet  obtained 
before  the  Secret  Council  against  him,  it  was  decretum  a  nan  suo  judice  latum,  and  in 
no  manner  of  way  ought  to  have  eflect. — The  Lords  repelled  the  exception,  and 
found.  That  the  decreet  given  by  the  Secret  Council  could  not  take  away  the  ejection 
nor  purge  the  spulzie,  because  they  were  not  judges  competent. 

Fol  Die.  V.  1,  p.  493.    Qdva,  MS,  p.  409. 


No.  17.  Service  v,  Chalmers.    February  23, 1627. 

A  Sheriffs  jurisdiction  may  be  prorogated  against  a  party  living  without  it,  by  his 
compearing  and  pleading,  without  objecting  to  the  jurisdiction,  and  he  is  thereby 
barred  from  challenging  the  decreet^  as  a  non  suo  judice. 

In  a  suspension  and  reduction  betwixt  Service  contra  Chalmers,  both  being  upon 
one  reason,  viz.  That  the  decreet  desired  to  be  reduced,  was  given  by  the  Sherin  of 
Stirling,  against  the  party  reducer,  who  dwelt  within  the  sherifldom  of  Perth,  and 
so  not  within  his  jurisdiction ;  therefore  the  decreet  was  null,  as  a  non  auo  judice ; 
and  that  the  said  decreet  was  given  for  non-compearance  to  explain  the  defender's 
oath,  the  summons  being  referred  to  his  oath,  and  the  party  having  compeared  and 
deponed ;  after  which  deposition,  the  inferior  judge  had  no  power  to  summon  over 
again  the  party,  to  compear  to  explain  his  oath ;  but  when  he  first  compeared,  the 
judge  mignt  have  interrogated  him,  as  far  as  to  make  the  deposition  so  clear  as  where- 
on to  pronounce  his  sentence,  and  ought  to  judge  conform  thereto ;  and  no  inferior 
judge  could  summon  any  party  to  depone  over  again  :  These  reasons  were  not  found 

*  Not  reported. 
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relevant,  because  the  party  reducer  having  compeared  in  the  first  instance,  as  tlie 
decreet  proported,  he  could  not  thereafter  be  heard  to  quarrel  l^e  de^eet,  upoD 
that  reason,  a  non  8iu>  judice,  which  he  ought  to  have  proponed  in  l^e  first  instaaoe, 
he  then  compearing. — And  also  the  Lords  found,  That  no  inferior  judge  might  summon 
any  party  to  compear  to  explain  his  oath,  after  it  was  given  in  the  same  process; 
and  likewise  found,  That  albeit  in  this  reduction,  the  party  offered  to  come,  and  to 
depone  and  explain  his  oath,  yet  for  his  contumacy,  being  holden  pro  oonfesw,  in 
the  first  process,  that  they  would  not  admit  him  now  to  depone. 

Act.  NicoLSON. — Alt. . — Clerk,  Hay. 

Fol  Die,  V.  1,  p.  493.    Durie,  p.  28a 


No.  20.     [7307]  Kennedy,  Taylor  in  Maybole  t?.  Hew  Kennedy  of  Garrihorn, 
and  Bailie-depute  of  Carrick,  and  Quintin  Tod.    July  6, 1611. 

No  inferior  judge  in  this  kingdom  has  power  to  decide  in  actions  of  contraventioD 
of  lawburrows  in  their  courts,  albeit  they  may  cause  parties  find  caution  of  lawburrovs 
in  their  courts ;  and  if  they  proceed  and  give  process  and  sentence  of  contravention, 
albeit  against  a  defender  compearing,  the  same  will  be  null  by  way  of  exception. 

JoL  I>«J.  V.  1,  p.  493.    Haddington,  MS.  ^o.  2265. 


No.  30.  [7314]  Sir  John  Shaw  v.  Mr.  John  Buchanan.    July  29, 1696. 

A  party  proponed  declinator  of  an  inferior  judge,  which  being  repelled,  he  gave  in 
other  defences.     Found,  that  he  did  not  thereby  pass  from  the  declinator. 

Crocerig  reported  Sir  John  Shaw  of  Greenock  v,  Mr.  John  Buchanan  and  the 
Creditors  of  Clackmannan,  for  exhibition  of  an  interdiction  of  Shaw  of  Sauchie,  to 
sundry  of  his  friends.  Alleged,  The  decreet  of  exhibition  obtained  against  him  bdore 
the  Commissaries  of  Edinburgh,  was  ipso  jure  null,  the  afiair  being  nowise  oonsistoiial ; 
and  he  having  proponed  the  declinature,  they  unjustly  repelled  it  and  proceeded. 
Answered ;  xou  have  prorogated  and  homologated  the  jurisdiction  by  proponii^ 
other  defences  in  causa.  The  Lords  found  this  was  no  passing  from  the  dedinatnie 
of  the  incompetency  of  the  Court ;  for  what  can  a  defender  do,  but  adhering  to  his 
declinature,  propone  his  other  defences,  when  the  judge  will  proceed  ?  Though  soine 
were  of  the  mind,  that  he  should,  after  that  injustice  done  lum,  either  advocate  or  be 
absent.  Then  Greenock  pressed  that  ante  omnia,  his  decreet  being  now  turned  into 
a  libel,  the  paper  should  be  put  in  the  clerk's  hands,  lest  they  die  medio  tempore,  or  it 
miscarry.  The  Lords  refused  this,  as  contrary  to  form,  hoc  ordine^  till  tihey  were 
heard  against  his  title.  Fol  Die.  v.  1,  p.  494.    FountainhaU,  v.  1,  p.  730. 


No.  70.    [7336]  Hamilton  v.  Boyd  and  Others.    July  28, 1741 ;  June  15  A  22, 1742. 

Found,  that  the  crime  of  importing  Irish  victual  was  cognisable  iu  the  Court  of 
Session,  in  lieu  of  the  Privy  Council  abolished. 

Upon  advising  a  bill,  with  the  answers,  against  an  interlocutor  of  an  OrdinaiT, 
finding  the  importation  of  Irish  victual  probable  by  oath  of  party,  two  preUminary 
points  were  stirred  upon  the  bench,  which  were  thought  to  merit  a  hearing  in  presence, 
viz.  Imo,  Whether  the  jurisdiction  for  cognizance  of  this  crime  was  not  by  the  act 
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3d  Pari.  1672,  privative  in  the  Privy  Council  now  abolished  ?  and  if  it  was,  Whether 
any  more  is  committed  to  the  Jndge  Ordinary  by  the  act  9th  Pari.  1703,  which  ratifies 
the  act  1672,  than  the  power  of  convicting  and  transporting  such  offenders  as  are 
under  the  degree  of  heritors  ?  2do,  Supposing  the  jurisdiction  in  the  Judge  Ordinary, 
Whether,  by  said  act  1703,  the  time  for  trying  the  offence  be  not  limited  to  six  months, 
which  in  this  case  were  expired. 

And  upon  hearing  in  presence,  it  was  upon  the  28th  July  1741,  found,  "  That 
the  importation  of  Irish  victual,  prohibited  by  the  act  of  council  1668,  ratified  by 
subsequent  statutes,  is  competent  to  be  tried  by  the  Judge  Ordinary ;  and  that  the 
limitation  of  six  months  for  trying  the  offence  by  the  statute  1703  does  only  respect 
the  superadded  penalty  of  transportation  "  :  But  then,  it  was  also  at  the  same  time 
found,  '"  that  such  importation  was  not  probable  by  the  oath  of  the  party,  and  that 
therefore  the  offenders  could  not  be  obliged  to  depone  against  themselves. 

The  Court  was  so  unanimous  upon  the  point  of  jurisdiction,  that  parties  acquiesced ; 
but  it  was  much  divided  upon  the  other  two  points,  of  the  prescription  and  proof 
by  oath ;  and  both  parties  having  reclaimed,  the  Lords,  upon  the  15th  June  1742, 
"  Refused  the  defenders  petition  upon  the  prescription,  and  so  far  adhered  "  ;  but, 
upon  answers,  altered  their  former  mterlocutor  as  to  the  mean  of  proof,  and  ''  found 
the  offence  probable  by  the  oath  of  party,"  and  thereto  again  "  adhered  "  upon  the  22d. 

As  it  cannot  be  denied,  that  it  had  been  reasonable  enough  for  the  Legislature  to 
have  extended  the  limitation  in  point  of  time  to  the  whole  offence,  the  [7336]  Lords, 
who  were  for  the  interlocutor  on  that  point,  would  willingly  have  been  for  that  con- 
struction of  the  statute ;  but  they  could  not  bring  themselves  to  think  that  the 
statutory  words  could  bear  it.  Besides,  there  is  a  clause  in  the  after  part  of  the  act 
which  did  not  appear  to  be  consistent  with  it.  It  is  that  which  declares  the  vessel, 
though  not  seized  when  the  importation  is  first  made,  to  be  seizable  at  any  time 
withm  two  years  thereafter ;  a  reasonable  enough  limitation,  on  supposal  that  action 
lay  for  the  trespass,  but  not  so  consistent  that  the  vessel  should  be  seizable  for  two 
years,  if  the  offence  itself  ceased  in  six  months  as  to  all  other  effects. 

And  as  to  the  other  point,  the  mean  of  proof,  as  the  expression  in  the  statute, 
to  be  proved  prout  de  jure,  is  in  the  constant  stile  and  language  of  the  Court,  a  proof 
of  all  kinds,  by  oath,  writ,  and  witnesses,  and  as  such,  may  be  said  to  have  received 
a  determined  signification,  with  which  no  one  can  suppose  the  penman  of  the  statute 
to  have  been  unacquainted  ;  so  it  had  been  idle  to  have  mentioned  any  thing  of  the 
proof  at  all  in  the  statute,  if  no  more  had  been  intended,  but  that  the  offence  should 
be  proved  as  accorded  of  the  law  :  Nor  is  there  any  instance  of  a  statute  providing 
an^  thin^  as  to  the  proof,  except  where  something  is  intended  to  be  ascertained, 
wluch  might  on  the  strictest  rules  of  proof  have  been  disputable.  It  was  also  in 
itself  reasonable,  that  this  offence  should  be  probable  by  oath,  for,  in  many  cases, 
it  would  have  been  very  difficult  to  prove  it  otherways. 

It  ma^  at  the  same  time  be  true,  that,  were  this  mean  of  proof  inconsistent  with 
the  principles  and  genius  of  the  law,  it  might  be  hard  from  technical  words  to  draw 
such  construction  ;  but  it  is  far  otherways  :  For  with  us  all  the  crimina  Uviofa,  the 
breach  of  the  penal  statutes  as  they  are  called,  as  woodcutting,  breaking  orchyards, 
stealing  bees,  kc.  are  probable  by  oath  ;  and  in  general,  in  aU  cases  where  the  punish- 
ment is  not  corporis  affliciiva,  the  crime  is  thus  probable ;  and,  though  in  one  par- 
ticular in  the  statute,  there  is  the  penalty  of  transportation,  yet  that  affects  only 
the  lower  rank  of  men.  And  we  even  have  other  instances,  where,  notwithstanding 
the  punishment  be  transportation,  the  offence  is  probable  by  oath,  viz.  The  exporta- 
tion of  wool,  which  the  statute  declares  to  be  probable  by  oath  and  otherways,  as 
accords  of  the  law ;  so  that  all  the  question  was.  Whether  the  technical  words  in 
this  statute  should  not  receive  that  construction,  which  is  agreeable  to  their  known 
import. 

N.B. — It  must  at  the  same  time  be  admitted,  that  the  authority  of  this  as  a 
decision  will  be  the  less  when  it  is  remembered,  that  both  points  were  carried  by  a 
small  plurality :  That  for  proof  by  oath,  by  the  narrowest  majority,  when  some  of 
the  Lords  were  absent,  who  had  been  for  the  prescription  and  against  the  oath ;  and 
that  against  the  prescription  first  and  last,  but  by  one  vote. 

Fol.  Die.  v.  3,  p.  343.    Kilkerran  (Delinquency),  No.  7,  p.  167. 


872  JURISDICTION  JBnL.Tm 


No.  88.  [7356]  ^ii*  Robert  Gk)RDON  of  Qordonstone,  Baronet  v.  Jambs  Grast  of 
Knockando ;  William  Anderson  and  Willlam  Forsyth,  Tenants  to  Knock- 
ando ;  and  Alexander  and  James  Finlat,  Tenants  to  Sir  Robert. 
January  19,  1765. 

Not  competent  for  the  Court  of  Session  to  make  regulations,  or  enact  penalties  for 

preventing  muirbum. 

Sir  Robert  Gordon  brought  a  process  against  the  said  Tenants,  setting  imA, 
that,  in  May  and  June  1762,  when  no  muirbum  was  lawful,  they  had  kindled  a  mvir 
near  a  valuable  wood  of  his,  on  the  hill  of  Molundy,  without  taking  any  precaotkm 
to  prevent  the  spreading  of  the  flames  ;  the  consequence  of  which  was,  that  the  fire 
reached  the  dike  enclosing  his  plantation  ;  catched  hold  of  the  turf  on  the  top  of  ^e 
dike ;  scorched  a  number  of  trees  in  the  outer  rows ;  and  would  probably  have 
consumed  the  whole,  had  it  not  been  extinguished  by  a  number  of  people  assembled 
by  him  and  others ;  and  therefore  concluding  against  the  tenants  for  pa3rment  of 
damages  and  expenses ;  and  that  they  should  be  prohibited  from  raising  muirbnni 
within  such  a  distance  of  the  pursuer's  wood  as  their  Lordships  may  think  necesauy 
for  its  safety,  and  decreed  to  observe  such  rules  and  regulations  as  the  Lords  shodd 
prescribe,  and  under  such  penalties  as  they  should  determine.  Ejiockando  ms 
called  in  this  process  ;  but  nothing  was  libelled  or  concluded  against  him. 

[7357]  The  tenants,  defenders,  all  except  the  Finlays,  appeared,  and  denied  tie 
libel.  Knockando  insisted  that  the  process  against  him  should  be  diamisaed,  vith 
costs,  as  nothing  was  so  much  as  alleged  against  him.  Sir  Robert  offered  to  proTe 
the  libel  against  the  tenants,  and  insisted  Knockando  was  properly  made  a  partT, 
because  of  the  declaratory  conclusions.  "  The  Lord  Ordinary  allowed  a  proof  bcfoie 
answer." 

Knockando  having  again  contended  in  a  representation,  that  the  process  shooid 
be  dismissed  as  to  him,  the  libel  was  amended,  and  he  concluded  against,  as  being 
equally  guilty  and  liable  with  his  tenants. 

From  the  proof  it  appeared,  that  Knockando  and  his  tenants  had  no  hand  in  the 
muirbum  libelled,  but  that  it  had  been  kindled  by  his  own  tenants,  the  Finlajra, 
against  whom  Sir  Robert  did  not  insist ;  and  the  question  came  to  be  as  to  t^ 
declaratory  conclusions. 

Pleaded  for  the  defenders  ;  It  is  both  profitable  and  necessary  for  fhem  to  bum 
the  muir  of  Molundy.  Profitable,  because  it  improves  the  ground ;  and  neceaBtrr. 
because  it  affords  them  firing,  of  which  they  would  otherwise  be  destitute.  No  miu 
can  use  his  property  in  cBmukUionem  vidni,  by  erecting  works,  or  doing  any  thing 
which  yields  him  no  advantage,  and  serves  only  to  hurt  his  neighbours  ;  but,  no  miL 
can  be  restricted  from  profitable  or  necessary  acts  of  property,  though  they  may, 
or  even  must,  hurt  that  of  his  neighbour,  unless  he  be  liable  to  a  servitude.  But, 
if  Sir  Robert's  demand  be  well  founded,  there  never  will  be  any  occasion  for  a  servitude. 
Lord  Bankton,  b.  2,  t.  7,  par.  15  ;  1.  21,  D.  De  aq.  et  aq.  pluv,  arc. ;  Zoes.  ad  Pmi 
lib.  39,  tit.  3,  §§  4, 5 ;  Gaille,  lib.  2,  Obs.  39.  And  this  very  case  is  put  and  detemuDed 
for  the  defenders,  in  1.  30,  §  3,  D.  Ad  leg.  Aquil.  "  Si  quia  in  stipulam  soam,  vd 
spinam,  comburenda)  ejus  causa,  ignem  immiserit,  ut,  ulterius  evagatus  et  progreesiB 
ignis,  alienam  segetem  vel  vineam  IsBserit ;  requiramus,  num  imperitia  ejus,  snt 
negligentia,  id  accidit  ?  Nam,  si  die  ventoso  id  fecit,  cuIpsB  reus  est ;  nam  et  qui 
occasionem  praBstat  damnum  fecisse  videtur.  In  eodem  crimine  est,  et  qui  non 
observavit  ne  ignis  longius  procederet.  At,  si  omnia  quae  opportuit  observavit,  vd 
subita  vis  yenti  longius  ignem  produxit,  caret  culpa.  The  defenders  would,  no 
doubt,  be  liable  ob  dolum  aut  cul'pam  to  Sir  Robert,  if  they  should  kindle  muizbuni 
in  a  windy  day,  or  by  carelessness  allow  the  fire  to  reach  his  woods.  But,  if  thej 
kindle  muirbum,  optima  fidcy  to  improve  their  land,  or  for  feuel,  when  there  is  no 
apparent  danger  from  the  wind,  or  any  other  accident,  they  cannot  be  liable  to  Sir 
Robert,  whatever  the  consequences  may  be.  The  defenders,  therefore  cannot  be 
restrained  in  their  property  or  possessions.  And  it  is  incompetent  for  a  court  of 
justice  to  make  regulations  or  inflict  penalties,  as  demanded,  especially  in  such  a  case 
as  this,  which  has  been  abready  regulated  by  several  statutes. 

Answered  for  Sir  Robert ;   The  law  which  protects  one  person  in  the  exercise  of 
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his  property,  likewise  maintains  his  neighbour  in  the  preservation  of  his  ;  and,  without 
enforcing  a  mutual  comitas,  there  would  be  an  end  to  the  peace  and  [7358]  good  order 
of  society.  Where  a  man's  operations  are  confined  to  his  own  property,  and  the 
effect  of  them  is  not  immittere  any  thing  destructive  upon  that  of  his  neighbour, 
or  where  an  act  is  necessary  for  the  preservation  or  defence  of  a  man's  property,  great 
latitude  would  be  allowed,  though  hurtful  to  neighbouring  property.  But,  where 
the  act  is  intended  solely  in  majua  emolumentum^  or  lucri  faciendi  causa^  the  law  will 
not  gratify  an  avaricious  spirit,  which  desires  to  make  profit  to  itself  at  so  great  an 
expense  as  the  destruction  of  the  property  or  interest  of  a  neighbour.  And,  upon 
thLs  principle,  it  is  laid  down  in  the  title  D.  De  aq.  et  aq.  pluv.  that  no  person  can, 
opere  manufacto,  drain  up  the  water  on  his  own  property,  so  as  to  occasion  an  un- 
natural and  destructive  emission  of  it. 

If  damage,  therefore,  were  to  be  done  to  the  pursuer's  property  by  the  muir- 
buming  of  the  defenders,  it  is  clear  that  he  would  be  entitled  to  reparation.  The 
only  question,  then,  is,  Whether  the  pursuer  be  entitled  to  any  security  for  preventing 
a  (Linger  which  is  daily  inmiinent  ?  or,  if  he  must  calmly  wait  the  destruction  ot 
his  property,  and  then  betake  himself  to  an  action  for  damages,  which  would  very 
probably  be  frustrated  by  the  poverty  of  those  who  have  occasioned  the  loss  ?  The 
pursuer  ought  to  have  some  remedy,  upon  the  plan  and  principles  of  the  Roman 
edict  de  damno  infedOy  or  of  our  own  caution  in  law-burrows. 

If  the  Court  shall  be  of  opinion,  that  no  such  remedy  shall  be  granted  him  in 
the  present  case,  the  pursuer  submits,  if  the  old  statutes,  discharging  muirbum  from 
March  to  Michaelmas,  should  not  be  enforced  by  additional  penalties,  the  old  ones 
being  insufficient.  If  this  were  done,  the  pursuer  would  have  some  security,  as 
muirbum  is  most  dangerous  from  March  to  Michaelmas.  Such  encrease  of  penalties 
is  not  without  a  precedent ;  for,  in  the  late  dispute  between  Scot  of  Brotherton 
and  Carnegie  of  Craigie,  No.  84,  p.  7352,  this  Court  enforced  the  observance  of  the 
old  statutes,  regulating  the  exercise  of  the  right  of  fishing,  by  a  penalty  of  £50  Sterling 
for  every  transgression. 

Replied  for  the  defenders ;  The  edict  de  aq.  et  aq,  pluv.  does  not  at  all  apply  to 
this  case,  as  it  relates  singly  to  an  ojms  manufactum.  The  caution  de  damno  infecto 
was  not  introduced  to  prevent  a  wrong  done  intentionally,  or  by  negligence ;  for 
such  wrongs  were  understood  to  be  sufficiently  guarded  against  by  the  law  which 
punished  these  wrongs  when  committed ;  but  it  was  introduced  to  prevent  a  mischief 
apprehended  vUio  rei^  loci^  vel  operis ;  and  the  reason  of  the  distmction  is  obvious. 
Ijie  law  can  regulate  the  actions  of  men,  but  cannot  prop  a  leaning  wall  or  falling 
tree ;  and,  if  tms  remedy  were  to  be  extended  from  things  to  persons,  there  woula 
be  no  knowing  where  to  stop.  In  the  case  of  law-burrows,  the  damage  feared  must 
be  from  intention  and  deliberate  purpose. 

As  to  the  case  of  Brotherton  v.  Carnegie,  the  Court  was  much  divided,  and  difierent 
judgments  were  pronounced ;  and  the  cause  was  afterwards  appealed,  and  the 
jud^ent  reversed  of  consent.  Besides,  that  case  difiered  in  [7359]  several  respects 
from  this.  For,  first,  with  respect  to  the  cruives,  every  single  act  of  contravention 
was  a  damage  to  the  superior  heritors ;  whereas  the  heather  on  the  hill  of  Molundy 
may  be  kindled,  and  has  been  kindled,  thousands  of  times,  without  any  danger  to 
the  pursuer.  2dly,  In  that  case,  the  damage  to  the  superior  heritors,  though  certain, 
was  incapable  of  estimation,  as  it  was  impossible  to  say  what  part  of  the  fish,  inter- 
cepted by  the  legal  cruives,  would  have  been  taken  by  any  of  the  superior  heritors. 
And,  lastly^  in  tiiat  case,  there  was  a  continued  practice  of  delinquency,  for  several 
yearSjproved  against  the  defenders. 

"  The  Lords  assoilzied,  and  found  expenses  due." 

Act.  Advocatus,  Solicitor,  Lockhart,  Henry  Dundas. — Alt.  Burnet,  Maclaubin. 
J.M.  "  JoJ.  Z>2c.  V.  3,  p.  342.    Joe.  Coi.  No.  2,  p.  3. 
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No.  143.  (7426]  Morris  v,  Orrock.    July  20,  1678. 

The  Lords  found,  that  ex  officio  they  might  supply  defects  in  apprisings,  to  make  then 

subsist  as  securities. 

Morris  pursues  a  reduction  of  several  apprisings  led  against  him  by  Orrock  of 
Balram,  wherein  the  penalties  of  the  sums  were  exorbitant,  yet  the  Lords  did  not 
abate  the  same  ;  but  it  being  alleged  against  one  of  the  comprisings,  that  it  was  nufl, 
proceeding  upon  a  registration  on  a  clause  in  these  terms,  '"  To  be  registrate  in  ikt 
books  of  ^ssion,  or  any  other  competent  judicature  of  the  kingdom  " ;  it  was  registrite 
where  the  creditor  lived,  but  the  debtor  was  not  in  that  jurisdiction,  and  so  there  vu 
no  competent  judge.  It  was  answered,  Imo,  That,  by  competent  judge,  was  1lIldfi^ 
stood  any  judge  bavins  ordinary  jurisdiction ;  2do,  In  the  apprising  thesre  vcr 
diverse  other  sums  for  mnch,  the  apprising  ought  to  stand,  and  to  be  sustained,  dioii^ 
not  in  this  sum. 

The  Lords  considering,  that  ex  officio  they  might  supply  defects  in  apprisufB, 
to  make  them  subsist  as  securities  for  the  just  interest,  without  the  extraordinsiy 
advantage  of  expiring  of  the  le^al,  or  unequal  penalties,  did  declare,  that  if  the  defoider 
would  restrict  hiis  whole  apprismg  to  the  ordinary  penalties  (for  the  Ijords  had  deducted 
the  termly  failzies,  and  would  not  allow  them)  they  would  then  sustain  this  apposii^ 
for  the  whole  sums  ;  but  he  having  refused,  the  Lords  reduced  tiie  appzisiBg  tit  toto. 
See  Legal  Diligence.  Stair ^  v.  2,  p.  637. 

*^*  Fountainhall  reports  this  case : 

July  19, 1678. — A  comprising  found  null  because  led  on  a  bond  registered  in  Kirk- 
caldy  town  books,  within  whose  jurisdiction  the  debtor  dwelt  not ;  and  the  appriaer 
here  refused  to  restrict  to  his  just  sums  ;  and  as  the  Lords  maintain  comprisings  *>< 
legal  security,  so  they  embrace  every  opportunity  to  cut  them  ofi  where  tbey  are  rigid. 

FountainkaO,  MS. 


No.  146.  [7429]  Wright,  Petitioner.    June  19, 1701. 

A  factor  on  a  burdened  estate  asked  advice  of  the  Court  relative  to  his  management 

Refused. 

Mr.  Robert  Wright,  factor  to  the  estate  of  Bruce  of  Kennet,  gave  in  a  biD,  repre- 
senting, that,  by  the  tenants'  late  delivery  of  their  farm  bear,  the  prices  were  fallen,  so 
that  he  could  not  win  to  the  Sheriff  of  Clackmannan's  fiar  (within  which  shire  the 
lands  lay),  which  was  £8  Scots,  and  therefore  craved  the  Lords'  warrant  to  seD  it  at 
the  best  avail,  as  the  markets  now  rule.  This  was  to  get  it  allowed  when  he  came  to 
fit  his  accompts  ;  but  the  Lords  thought  it  not  regular  to  give  him  any  directions  is 
the  matter,  but  left  him  to  his  own  method ;  and  this  course  they  also  take  in  aettiBg 
of  lands,  as  in  the  case  of  Meik  of  Leidcassy,  who,  by  bill,  shewed  that  he  had  15  bolk 
of  bear,  3  bolls  of  oats,  some  turses  of  straw  and  capons,  as  a  feu-duty  payable  to  him 
yearly  out  of  the  kirk-lands  of  Coupar's  Grange ;  and  that  Souter  and  Crockat,  the 
heritors,  being  either  dead  or  bankrupt,  the  lands  had  lien  lea  these  two  years  bygone, 
none  offering  to  meddle  with  them  ;  and  seeing  not  only  he,  but  the  minister's  stipend, 
and  King's  cess,  and  other  creditors,  were  all  disappointed  by  this  course,  therefore 
he  craved  a  factor  might  be  put  in  to  set  or  labour  the  lands,  that  their  debts  mi^t  not 
perish ;  the  Lords  considered,  if  they  had  not  adjudged  already,  they  might  do  it, 
and  then,  by  their  own  right  and  authority,  they  might  put  in  a  factor ;  and  therefore 
refused  the  bill.  Likeas,  when  factoid  cannot  get  lands  set  to  the  full  avail  to  what  it 
paid  formerly,  the  Lords  refuse  to  interpose  their  authority,  because  it  is  frequently 
sought  with  no  other  design  but  to  give  down  the  rental,  that  at  the  roup  it  may  be 
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aold  at  an  tinworth  to  the  prejudice  of  the  posterior  creditors ;  and  so  they  are  left  to 
act  in  these  things  as  rational  provident  men  would  do,  as  they  will  be  answerable  on 
their  peril  Fol  Die.  v.  1,  p.  499.    FauntainhaU,  v.  2,  p.  114. 


No.  149.  [7431]  Sir  Wiluam  Baibd  of  Newbyth,  John  Baibd  his  Eldest  Son,  John 
Wauchop  of  Edmonston,  and  Andbbw  Wauchop  his  Brothers,  Supplicants. 
July  3, 1711. 

The  deceased  William  Wauchop  of  Niddery  having  named  by  his  testament  the 
petitioners  who  are  Protestants,  and  five  others  of  his  Popish  relations,  to  be  tutors  to 
Andrew  Wauchop  now  of  Niddery  his  son,  and  appointed  three  to  be  a  quorum,  James 
Wauchop  brother  to  the  defunct,  who  is  Roman  CSathoIick,  being  always  one ;  the 
Lords  authorised  the  petitioners  to  officiate  and  act  as  tutors  by  virtue  of  the  foresaid 
nomination,  and  held  the  sine  quo  non,  and  other  Popish  nominees  (who  are  incapable 
by  law  to  officiate)  fro  nan  adjectis.  Fol.  Die.  v.  1,  p.  499.    Forbes,  p.  516. 

*^*  Fountainhall  reports  this  case  -: 

The  lately  deceased  William  Wauchope  of  Niddery  having  nam^d  10  friends  to  be 
tutors  and  curators  to  his  son,  any  three  to  be  a  quorum,  his  brother  James  Wauchop 
being  always  sine  quo  non,  who  being  a  Papist,  and  other  four  of  them  being  of  the 
same  persuasion ;  Sir  William  Baird  of  Newb3rth,  Wauchope  of  [7432]  Edmiston,  and 
the  rest  of  the  other  five  who  were  Protestants,  ^ave  in  a  bill  to  the  Lords,  representing 
that  they  were  willing  to  accept  the  office,  and  that  the  other  five  were  incapable  bv 
law  to  be  tutors,  being  expressly  debarred  by  the  third  act  1701,  against  the  growth 
of  popery,  and  offered  to  compear  before  the  Lords,  to  qualify  themselves  de  fiddi  and 
be  admitted,  that  they  might  make  up  inventories  of  the  pupil's  estate,  conform  to  the 
second  act.  Parliament  1672.  There  being  no  compearance  made  for  the  Popish 
tutors,  nor  any  answer  returned  to  the  bill ;  it  was  reasoned  by  the  Lords,  whether  the 
nomination  of  the  rest  could  subsist,  seeing  the  sine  quo  non  failed ;  even  as  in  the  case 
of  a  mother  nominated  sine  qua  non,  who,  by  her  re-marriage,  forfeits  the  office  ? 
It  was  answered,  That  the  appointing  Roman  Catholics  to  be  tutors,  being  contrary 
to  law,  it  was  conditio  iovpossibilis  de  jure,  and  therefore  to  be  held  pro  non  sorvpia 
and  as  not  adjected ;  for  id  tantum  j)ossuinus  quod  de  jure  possumus,  et  nemo  fotest  ca/vere 
ne  leges  in  suo  testamento  locum  haheant.  Therefore  the  Lords  sustained  the  nomination 
in  the  persons  of  the  Protestant  tutors,  and  admitted  them  to  the  office. 

FountainhaU,  v.  2,  p.  655. 


No.  154.         [7434]  Earl  of  Dumfries,  Petitioner.    January  23, 1745. 

The  Court  appointed  an  interim  Sherifi-depute. 

Upon  a  petition  from  William,  Earl  of  Dumfries,  shewing,  That  the  deceased 
Colonel  William  Dalrymple  of  Glenmuir,  the  petitioner's  father,  being  heritable 
Sherifi  of  the  Sheriffdom  of  Clackmannan,  stood  infeft  as  such  :  That,  since  his  death, 
which  happened  upon  the  30th  day  of  November  last,  the  office  of  Sheriff  has  been 
vacant,  to  the  great  prejudice  of  the  lieges  :  That  the  petitioner  has  right  to  the  lands 
and  barony  of  ^ckmannan,  and  to  the  heritable  office  of  Sheriff  of  the  same,  not  only 
as  heir  to,  but  as  having  right  by  disposition  from  his  said  father ;  but  as  he  has  not 
hitherto  had  time,  either  to  expede  a  service  as  heir,  or  obtain  a  charter  under  the  Great 
Seal,  and  be  thereupon  infeft,  till  which  be  done,  he  cannot  appoint  a  Sheriff-depute 
to  administrate  justice  to  the  lieges,  and  do  the  other  necessary  parts  of  the  office,  such 
as  calling  an  inquest  for  striking  the  fiars,  summoning  the  jury  before  the  Circuits  of 
the  Justiciary  Courts,  and  making  the  proper  returns  to  the  Justiciary  Court  at  EdiA- 
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buigh,  and  obeying  any  orders  that  may  be  issued  from  the  Court  of  Bxi^equer ;  tte 
petitioner  is  advised,  that  the  Lords  of  Council  and  Session  are  in  use,  dunng  sodi 
vacanciesof  anypublic  office,to  authorise  a  fit  person  to  act  in  these  offices  in  theintemn; 
and  as  Robert  Rollo,  who  was  appointed  depute  under  the  petitioner's  father,  acted 
for  several  years  in  that  capacity,  with  a  fair  character,  and,  in  the  petitioner's  opinion, 
is  a  fit  person  for  the  office ;  craving  therefore,  it  might  please  their  Lordships,  to 
authorise  and  appoint  the  said  Robert  Rollo,  the  former  Sherifi-depnte,  to  exenase 
the  office  of  Sheriff -depute  of  the  said  shire  of  Clackmannan,  with  power  to  him  to  haU 
Courts  from  time  to  time  in  the  ordinary  form,  to  hear  and  decide  in  all  causes  com- 
petent before  the  Sheriff,  and  jurisdiction  thereof ;  and  to  nominate  and  appoiBi 
deputies,  in  case  of  his  necessary  absence,  procurator-fiscals,  and  Serjeants  of  oonrt 
to  issue  precepts,  summon  juries,  and  |^enerally  to  do  all  and  sundry  other  t^in^ 
pertaining  to  the  said  office  and  jurisdiction,  as  freely,  in  all  respects,  as  any  other  hk 
predecessors  in  the  said  office  have  done,  and  that  ay  and  until  the  petitioner  make 
up  his  titles,  and  be  inf eft  in  the  said  office  of  principal  Sheriff,  and  appoint  a  new  depute, 
and  other  members  of  court,  or  until  further  orders  be  issued  from  their  LonUiipi. 
The  said  Lords  authorise  and  appoint  the  above  Robert  Rollo,  to  exercise  the  office  of 
Sheriff-depute  of  the  said  shire  of  Clackmannan,  and  that  ay^nd  until  the  petitiooer 
is  infeft,  and  appoints  another  [7435]  Sheriff-depute,  or  that  this  warrant  is  recalled 
by  this  Court ;  and  ordain  the  same  to  be  recorded  in  the  books  of  sederunt,  and  dispeoae 
with  the  rea<Ung  hereof  in  the  minute-book.  Acts  of  Sederunt^  p.  2^. 


No.  167.     [7446]  Sir  Alexander  Dick  of  Prestonfield  v.  Mrs.  Ferguson  and  her 

Children.    January  22, 1758. 

The  Lords  found  a  trust  lapsed  by  the  non-acceptance  of  the  trustees  ;  and,  as  the 
deed  conferred  a  discretionary  power,  the  Lords  refused  to  exercise  themselvee 
that  power. 

Dame  Janet  Dick,  Lady  Prestonfield,  executed,  December  1751,  a  settlement  of 
considerable  funds  to  Sir  John  Cunningham  her  eldest  son,  and  Anne  Cunnin^isa 
her  eldest  daughter,  and  the  survivor,  as  trustees  for  the  ends  and  purposes  following; 
Imo,  The  trustees  are  appointed  to  add  and  join  together  the  subjects  disponed,  so 
as  to  make  up  a  total  of  £6000  Sterling,  to  be  lent  out  upon  land  or  other  suffident 
security ;  2do,  They  are  appointed  to  apply  and  bestow  the  yearly  interest  towsid 
the  education  and  support  of  such  of  die  [7447]  granter's  descendimts  as  should 
happen  to  be  in  want,  or  stand  in  need  thereof ;  and  that  at  the  discretion  of  the 
trustees ;  3tio,  Failing  descendants,  the  capital  is  to  return  to  her  nearest  heii& 
This  deed  being  whimsical  and  irrational,  the  trustees  refused  to  accept.  A  mxem 
for  reducing  the  settlement  was  brought  by  the  heir  at  law,  in  which  were  caBed  sH 
the  descendants  in  being  of  Dame  Janet  Dick.  None  of  them  made  opposition  but 
Mrs.  Fergusson  for  herself  and  children.  Several  grounds  of  reduction  were  insisted  on, 
chiefly  the  non-acceptance  of  the  trustees.  And  it  was  urged.  That  the  present  ewnt 
is  a  castas  incogitaJbua,  for  which  there  is  no  provision  made  in  the  settlement.  1%e 
deed  is  at  an  end  by  the  common  law ;  for  it  supposes  the  acceptance  of  the  trustees. 
and  there  are  no  means  prescribed  to  carry  it  on  independent  of  them.  The  matter 
then  resolves  into  this,  Whether  this  Court,  as  a  court  of  equity,  ought  to  supply  the 
defect  ?  The  answer  to  this  question  is  obvious.  Seeing  the  settlement  has  fiafleii 
at  common  law,  and  that  the  subjects  contained  in  the  settlement  belong  to  die 
nearest  heirs,  it  never  can  be  equitable  to  deprive  them  of  their  right ;  especialhr 
to  support  a  whimsical  intention  in  favour  of  remote  descendants,  who  possibly  may 
never  be  in  want,  and  never  have  occasion  for  the  monev. 

2do,  The  defender  has  no  proper  interest  to  oppose  this  reduction.  The  setHem^t 
leaves  the  distribution  entirely  upon  the  discretion  of  the  trustees ;  and,  therefore, 
suppose  the  trustees  had  accepted,  no  descendant  of  Dame  Janet  Dick  coxild  have  a 
claim  in  law  for  any  sum  out  of  the  trust-subject.  If  so,  they  cannot,  by  the  repudia- 
tion of  the  trustees,  qualify  any  loss'or  lesion  that  can  be  regarded  in  a  court  of  justice. 

"  The  Lords  found  the  deed  ineffectual  by  the  non-acceptance  of  the  trustees." 
See  Trust.  Fd,  Die.  v.  3,  p.  349.    Sd.  Dec.  No.  143,  p.  199. 


HUB.  7462.  JURISDICTION  877 

No.  174.     [7452]  Mary  Cowan  and  Andbew  Cowan  her  Father,  Petitioners. 

January  19,  1788. 

In  the  appointment  of  a  factor  loco  iutoria,  where  the  appUcation  was  made  in  name 
of  the  mother  of  the  children,  and  her  father,  the  Lords  ordered  intimation  to  be 
made  to  the  two  nearest  agnates. 

The  husband  of  Mary  Cowan  died  possessed  of  property,  both  heritable  and  move- 
able, leaving  several  infant  children  by  her,  but  without  having  made  any  settlement 
of  his  effects,  or  nomination  of  tutors  or  curators  to  his  children.  Along  with  her 
father,  she  presented  a  petition  to  the  Court,  stating  these  circumstances,  and  adding, 
that  the  tutor  of  law  was,  by  reason  of  infirmity,  incapable  of  discharging  that  office  ; 
and  therefore  praying,  that  she  might  be  appointed  factrix  loco  tiUoris  to  the  children 
during  her  widowity.    On  advising  the  petition,  it  was 

Observed  on  the  Bench,  The  granting  of  factories  loco  tutoris,  is  in  itself  a  stretch 
of  the  powers  of  the  Court,  and  in  every  instance  ought  to  be  strictly  guarded  by  the 
established  rules.  In  the  present  case,  as  the  application  is  only  made  in  the  names 
of  the  mother  of  the  children,  and  of  her  father,  intimation  ought  to  be  given  under 
form  of  instrument  to  the  two  nearest  agnates,  not  because  their  consent  is  deemed 
essential,  but  in  order  that  they  may  have  an  opportunity  of  stating  any  relevant 
objection  to  the  proceeding. 

[7453]  T^^^  C^urt  having  unanimously  acquiesced  in  this  opinion,  the  above 
mentioned  intimation  was  accordingly  ordered. 

For  the  Petitioner,  Dickson. 

8.  Fol.  Die.  V.  3,  p.  348.    Foe.  Col.  No.  16,  p.  28. 


No.  177.  [7454]  Carmichael,  Petitioner.    July  12, 1700. 

Sir  George  Lauder  of  Iddin^n  being  deceased,  and  his  immediate  younger  brother 
Robert,  and  apparent  heir,  being  abroad  as  chirurgeon  to  a  ship  in  the  [7455]  Indies, 
there  is  a  bill  given  in  to  the  Lords  by  my  Lord  Secretary  Carmichael,  and  other 
creditors  of  the  said  Sir  George,  craving  that,  till  the  return  of  the  heir,  or  certioration 
to  be  given  him,  they  would  appoint  Mr.  Lauder,  the  youngest  brother,  to  be  factor, 
for  shearing  the  crop,  disposing  of  the  stock  on  the  ground,  and  upUfting  the  rents, 
upon  caution,  to  hold  compt  to  the  heir,  when  he  ret\irns,  and  to  the  creators  medio 
tempore.  The  Lords  demurred,  because  the  estate  was  not  encumbered,  nor  affected 
by  diligence  or  adjudications,  in  which  case  only,  during  the  ranking  of  creditors, 
the  LokIs  used  to  name  factors  ;  yet,  the  case  being  extraordinary,  they  interposed 
their  authority  to  his  being  factor  only  for  a  year,  in  which  time  the  apparent  heir 
might  return,  and  only  to  intromit  with  what  falls  to  the  heir  ;  for  as  to  the  bygone 
rents  and  stocking,  these  falling  under  executry,  they  might  apply  to  the  Commissaries 
and  get  a  warrant  to  di8j:)08e  on  these  ;  for,  where  law  has  provided  a  remedy,  we  are 
not  to  recur  to  extraordinary  methods.  In  such  cases  the  Lords  have  varied,  some- 
times allowing  a  factor,  and  at  other  times  refusing,  and  leaving  parties  to  follow 
their  own  way,  as  they  think  best,  without  interposing  their  authority. 

Fd.  Die.  V.  1,  p.  499.     FountainhaU,  v.  2,  p.  103. 


No.  181.     [7460]  John  Glaswell  v.  John  Durham.    December  28,  1710. 

Where  Magistrates  allow  a  greater  aliment  than  is  reasonable,  the  Lords  are  competent 

to  modify  it. 

John  Durham,  merchant  in  Montrose,  being  debtor  to  Mr.  John  Glaswell,  merchant 
in  London,  in  £53  Sterling  by  bond  ;  he  grants  a  factory  to  Harry  Hawthorn,  mer- 
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chant  in  Edinburgh,  to  prosecute  Durham  for  the  said  debt.  Hawthorn  raises  cap- 
tion, and  imprisons  him  in  the  tolbooth  of  Forfar,  who,  after  some  weeks,  applies  to 
the  Magistrates  on  the  32d  act  1696,  craving  he  may  be  either  alimented  by  his  creditor 
incarcerator,  or  set  at  liberty  in  terms  of  that  law.  Whereupon  the  Magistrates  tals 
his  oath,  that  he  was  not  able  to  maintain  himself,  and  modified  sixpence  per  diem ; 
but  order  him  to  intimate  the  same  to  his  creditor,  which  he  does  by  way  of  instro* 
ment  to  Hawthorn,  the  factor  ;  and  upon  the  return  of  this,  he  requires  the  MagistrateB 
to  set  him  at  liberty,  seeing  no  obedience  was  given,  nor  aUment  paid  him.  But  the 
Magistrates  demurred,  seeing  no  intimation  was  made  to  the  creditor.  This  fones 
him  to  apply  to  the  Lords  by  bill,  that  they  may  ordain  the  Magistrates  to  liberate 
him,  seeing  he  had  done  all  the  law  required,  and  yet  they  refused  to  set  him  at  liberty. 
Answered  for  the  creditor,  That  intimation  to  the  factor  was  not  sufficient,  seeing  Us 
trade  lay  mostly  in  England,  and  so  they  would  know  better  than  the  factor  tk« 
fraudulent  conveyances  of  his  effects.  Replied,  This  would  put  an  intolerable  hardahip 
upon  the  poor  prisoner  where  his  creditor  lived  in  another  kingdom ;  for,  Imo,  He 
behoved  to  take  out  letters  of  supplement  to  cite  him,  whereas  he  had  not  bread  to  put 
in  his  mouth  ;  2do,  It  would  oblige  him  to  wait  60  days  ere  he  could  be  relieved : 
whereas  strangers  in  such  cases  should  design  a  domicil,  at  which  they  may  be  cited. 
The  Lords  thought  the  factor,  who  had  power  to  put  him  in,  had  likewise  power  to 
[7461]  discharge,  and  take  him  out ;  and  therefore  sustained  the  intimation  made 
to  the  factor  as  sufficient.  The  next  point  was.  Whether  the  act  of  Parliament  laid 
any  obligation  on  the  Magistrates  to  liberate  him,  when  aliment  was  not  secured  or 
paid  by  the  creditor  ?  or  if  it  was  in  their  power  and  option  stiU  to  detain  him  1  It 
was  certain,  before  that  act  they  had  no  power  to  liberate  them ;  but  the  royal  buq^ 
having  addressed  the  Parliament  in  1696,  that  they  were  overcharged  with  the  mainteai- 
ance  of  poor  prisoners  for  debts,  where  the  crecutors  declined  to  aliment  them ;  for 
redress  of  this  grievance  and  heavy  burden,  the  Lords  declared  it  should  be  leisome 
for  Magistrates  to  liberate  them,  if  the  creditors  did  not  secure  an  aliment  on  thenL 
which  was  neither  command  nor  injunction,  but  merely  permissive  and  discretionarj. 
Though  it  was  urged  against  this,  That,  by  this  interpretation,  poor  debtors  might 
starve,  if  Magistrates  might  still  detain  them  ;  yet  the  Lords,  by  plurality,  thou^t 
they  might  renounce  the  privilege  of  this  act  introduced  in  their  favours,  and  that  it 
was  a  discretionary  power  which  they  might  use  or  not  as  they  pleased.  The  Sd 
question  was  anent  their  modification,  whether  the  Lords  might  not  restrict  it,  if 
exorbitant  ?  For  it  was  observed,  that,  since  this  act,  bankrupts  sought  no  more 
the  benefit  of  the  ceesio  bonorum,  but  came  out  of  prison  without  any  stigma,  or  deserved 
note  of  infamy,  by  persuading  the  Magistrates  to  modify  a  greater  sum  than  the 
creditors  could  comply  with.  But  the  Lords  foimd  this  act  correctory  and  unfavour- 
able, nowise  to  be  extended ;  and  if  they  colluded  with  the  prisoners,  they  might 
rectify  it,  and  were  as  competent  judges  of  the  party's  circumstances  as  they.  AH 
knew  that  there  was  a  mistake  in  the  act,  which  should  have  fixed  a  maximum  (Seyond 
which  they  should  not  go),  as  well  as  it  had  made  threepence  the  minimum  ;  but  thi? 
was  forgot.  Cania  festtnans,  dc.  The  4th  question  started  was,  Whether  the  Magis- 
trates should  not  oblige  him,  before  he  came  out,  to  dispone  all  his  effects  in  favom? 
of  his  creditor-imprisoner,  as  is  done  when  one  craves  a  suspension  on  juratory  caution ; 
there  being  no  reason  that  he,  against  whom  there  is  ultimate  diligence  by  caption, 
should  have  less  security  than  he  who  had  only  charged  with  horning.  Answered, 
That  though  it  was  reasonable,  yet  the  act  of  Parliament  had  adjected  no  such  quality 
to  his  liberation,  and  therefore  we  might  not  do  it ;  it  was  remembered,  that  the  act  oi 
Parliament  introducing  sales,  and  ordaining  the  purchaser  to  pay  the  price  to  the 
creditors,  spoke  nothing  of  caution ;  and  yet  the  Lords,  for  the  creditors^  better 
security,  caused  the  highest  ofEerer  always  find  caution  to  make  the  price  fortbooming. 
The  Lords  here  would  not  burden  the  liberty  with  a  disposition,  but  left  it  to  the 
Magistrates  to  require  it  if  they  think  fit ;  and  in  Edinburgh  they  always  exact  such 
a  disposition  from  them  before  they  let  them  out. 

December  13,  1711. — In  the  cause  mentioned,  supra  28th  December  1710,  aboot 
alimenting  a  prisoner,  the  Lords  then  found  that  Glaswell,  the  creditor,  being  at 
London,  the  requisition  to  Hawthorn,  his  factor  at  Edinburgh,  was  [74fi2]  sufficient ; 
and  that,  by  the  32d  act  1696,  the  Magistrates  had  a  discretionary  power,  either  to 
retain  the  prisoner,  though  not  alimented  by  the  creditor,  or  to  set  him  at  liberty,  the 
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words  being  concseived  in  permissive  terms  ;  "  it  shall  be  leisome  to  them  ;  "  and  the 
act  being  introduced  in  favours  of  the  royal  burghs,  to  free  them  of  the  aliment  of 
poor  prisoners,  they  can  renounce  it  if  they  please.  Since  that  time,  Durham,  by 
deceiving  the  keeper,  having  made  his  escape,  Glaswell  and  Hawthorn  pursue  the 
to^wn  of  Forfar,  in  a  subsidiary  action  for  payment  of  the  debt.  Alleged,  This  being 
ex  quasi  ddicto,  it  must  be  strictly  interpreted  against  the  pursuers,  and  favourably 
for  the  Town  ;  for  esto  he  had  escaped,  yet  they  can  never  be  liable,  for  it  was  optional 
to  us  either  to  detain  him  or  let  him  go  :  For  though  you  once  sent  him  10s.  Sterling, 
yet  that  was  spent  many  months  ere  he  went  out ;  and  you  failing  to  send  more,  we 
"were  not  obUged  to  keep  him  any  longer,  but  might  by  the  act  dismiss  him  when  we 
pleased  ;  and  cited  two  cases,  Baird  contra  The  Magistrates  of  Elgin,  Jan.  25,  1665, 
voce  Pbisoneb  ;  and  Feb.  H,  1671,  Bairn  contra  The  Town  of  Gulross,  Ibidem  ;  and 
the  Magistrates  were  assoilzied  in  both.  Answered,  Whatever  power  they  had  to 
aet  him  at  liberty,  yet  they  did  not  use  it ;  for  the  truth  is,  he  beguiled  his  keeper, 
^rhom  they  imprisoned  for  his  negligence,  and  they  ought  to  have  done  it  in  a  legal 
way,  by  a  judicial  act  of  their  Town  Council,  ordaining  him  to  be  set  out,  in  regard  the 
creditor  did  not  aliment  him  ;  but  this  they  did  not.  And  so  fecerunt  id  quod  non 
potuerunt,  et  non  fecerunt  quod  jure  facere  potuerunt.  The  Lords,  by  the  plurality  of 
one  vote,  assoilzied  the  Town,  and  found  them  not  liable. 

Fol.  Die,  V.  1,  p.  500.     FountainhaU,  v.  2,  pp.  616,  687. 


No.  192.    [7479]  The  Minister  of  Kirkden  v.  The  Heritors.    July  8, 1784. 

An  appeal  to  the  House  of  Lords,  from  a  judgment  of  the  Court  of  Session,  as  Com- 
missioners of  Tithes,  is  competent. 

The  stipend  payable  to  the  ministers  of  the  parish  of  Kirkden  was  augmented  in  the 
year  1716.  The  present  incumbent,  however,  cussatisfied  with  that  allowance,  brought 
a  process  of  au^entation,  which  was  dismissed,  in  respect  of  the  rule  of  court,  that  no 
new  augmentation  should  be  granted  where  one  had  been  obtained  since  the  Union. 

The  action  was  afterwards  carried,  by  appeal,  to  the  House  of  Lords  ;  when  it  was 
objected  by  the  heritors,  that  because  the  Court  of  Session  judged  in  questions  of  this 
sort  as  a  Committee  of  Parliament,  and  as  vested  with  special  powers  from  the  legis- 
latme,  their  decisions  were  not  subject  to  review.    In  support  oi  this  objection,  they 

Pleaded ;  The  subject  of  the  jurisdiction  granted  to  the  Commissioners  of  Tithes 
before  the  Union,  was  not  a  matter  of  civil  right,  nor  cognisable  by  the  ordinary  courts 
of  lav.  The  Judges  were  composed  of  a  certain  number  of  persons  out  of  the  three 
Estates  in  Parliament,  and  their  proceedings  were  declared  to  have  the  strength  and 
authority  of  an  act  of  the  legislature ;  1617,  c.  3  ;  1621,  c.  5  ;  1633,  c.  19  ;  1661,  c.  61 ; 
1663,  c.  28  ;  1672,  c.  15  ;  1685,  c.  28 ;  1686,  c.  22  ;  1690,  c.  30 ;  1693,  c.  23.  The  same 
authority  must  undoubtedly  belong  to  the  Court  of  Session,  erected  by  the  statute  1707, 
c.  9,  into  a  perpetual  commission  of  tithes,  and  empowered  "  to  cognosce  and  determine 
in  all  matters  referred  by  the  former  laws  to  the  courts  of  commission,  conform  to  the 
rules  laid  down,  and  powers  granted  by  the  statute  1633,  and  other  acts  already 
mentioned." 

Answered;  That  the  Commissioners  of  Teinds,  before  the  Union,  were  not  a 
Committee  of  Parliament,  is  apparent  from  their  having  continued  to  act  [7480]  after 
the  Parliaments  which  created  them  were  dissolved ;  Forbes  on  Tithes,  pp.  274,  275. 
Their  determinations  indeed  were  not  subject  to  the  review  of  any  other  court  ;  a 
circumstance  which  did  not  arise  from  the  nature  of  their  jurisdiction,  but  from  the 
special  clauses  occurring  in  the  statutes  quoted  on  the  other  side.  Nor  were  the 
parties  aggrieved  by  their  proceedings  altogether  destitute  of  redress,  as  would  infallibly 
happen  at  present,  if  no  appeal  lay  from  the  Court  of  Session,  as  coming  in  their  place. 
A  power  was  lodged  in  the  commission  of  1633,  in  those  of  1663, 1672, 1686, 1690,  and 
1693,  to  rectify  "  what^soever  valuations  led,  or  to  be  led,  to  the  enormous  prejudice 
of  titulars,  or  of  the  heritors,  or  to  the  hurt  and  detriment  of  the  church,  and  prejudice 
q(  the  ministers  maintenance  and  provision." 
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After  the  establishment,  however,  of  the  perpetual  commission  in  1707,  though  the 
forms  of  procedure  and  rights  of  the  parties  remamed  the  same,  the  other  peculiarities  of 
the  former  courts  were  completely  done  away.  Not  only  were  the  anxious  claufies, 
giving  the  strength  and  permanency  of  an  act  of  Parliament  to  the  sentences  pro- 
nounced by  the  old  commissions  omitted,  but  it  is  also  expressly  declared,  that  the 
efficacy  of  the  judgments  of  the  Court  of  Session,  in  this  branch  of  thdr  juiisdidaoiL 
shall  be  the  same  as  in  other  civil  causes.  The  course  of  the  common  law  then  being 
no  longer  obstructed,  as  in  the  temporary  commissions,  the  superintendence  of  the 
House  of  Lords,  as  the  universal  appellate  jurisdiction,  seems  altogether  unqnestioD- 
able.  In  effect  they  have  frequently  exercised  in  this  matter  their  power  of  review; 
20th  March  1710,  Durham  contra  the  Heritors  of  Largo ;  13th  July  1713,  Sir  Ha^ 
Paterson  contra  the  Moderator  of  the  Presbytery  of  Stirling ;  11th  June  1714,  Lend 
filantyre  contra  Currie;  15th  June  1714,  Scott  contra  the  Magistrates  of  Montrosf: 
March  1735,  Earl  of  Galloway  contra  the  Heritors  of  Whithorn ;  26th  February  li57t 
Marquis  of  Tweeddale  contra  Anstruther ;  25th  July  1757,  Marquis  of  Tweeddale  eoiUn 
Dundas;  15th  March  1758,  King's  Advocate  contra  the  Duke  of  Montrose;  17tl 
February  1766,  the  Magistrates  of  Edinburgh  contra  the  Ministers.    See  Appendix. 

On  the  merits  of  the  judgment  of  the  Court  of  Session,  the  heritors  farther 

Pleaded ;  Without  some  regulation,  limiting  within  certain  bounds  the  ri^t  of 
applying  for  an  increase  of  stipend,  the  authority  of  the  Court  of  Tithes  would  be  the 
source  of  perpetual  litigation  and  disquiet,  both  to  laity  and  clergy.  The  determifii- 
tion  of  the  Court,  therefore,  to  refuse  a  second  augmentation  since  the  year  1707,  whidi 
has  been  matured  into  an  invariable  rule,  is  in  itself  most  wise  and  salutary ;  nor  is  it 
altogether  unsupported  by  the  statute,  the  powers  of  the  Court  of  Session,  with  legud 
to  tithes,  not  being  more  ample  than  those  of  the  ancient  commissions,  which  had  no 
authority,  without  a  special  warrant  from  the  legislature,  to  review  or  vary  theb  otni 
decreets. 

Answered  ;  It  cannot  be  from  any  defect  in  the  jurisdiction  of  the  Court  of  Seaaion 
as  a  commission  of  tithes,  that  it  refuses  to  increase  stipends  augmented  07481]  si'^^  ^* 
Union ;  for  the  statute,  by  a  reference  to  such  of  the  former  commissions  as  had  a  power 
of  reviewing  their  own  decreets,  has  invested  it  with  the  same  authority.  Nor  can  it 
be  well  supported  on  any  other  ground,  it  being  the  province  of  the  legislature  atane  to 
Umit,  by  a  regulation  so  general  and  arbitrary,  the  interposition  of  courts  of  law. 
Indeed  the  propriety  of  such  a  restriction  may  justly  be  called  in  question  ;  for  if,  by  an 
alteration  in  the  mode  of  living,  or  by  an  enlargement  of  the  fund  out  of  which  the 
stipend  is  payable,  the  situation  of  a  parish  be  greatly  altered  since  the  year  1707,  why 
should  the  incumbent  be  restrained  horn  obtaining  a  suitable  addition  to  his  income  7 
or  where  is  the  justice  in  determining  that  a  liberal  provision,  granted  on  the  day  the 
commission  1693  expired,  should  yet  admit  of  increase,  while  the  most  scanty  one 
bestowed  by  the  commission  in  1707  must  remain  imalterable  ?  Nor  are  precedents 
awanting  to  justify  a  deviation  even  from  this  rule,  which,  it  is  to  be  remarked,  is 
neither  published  in  the  records,  nor  in  any  book  of  practice. 

Ordered  and  Adjudged,  "  That  the  interlocutors  complained  of,  be  reversed,  and 
the  cause  remitted  to  the  Court  of  Session  to  proceed  accordingly.'* 

C.  Fac.  Col  (Appendix),  No.  2,  p.  3. 


No.  237.    [7517]  Haig,  Daes  and  Company  v.  Campbell.    July  16, 1768. 
Inferior  Admirals  not  competent  to  causes  purely  mercantile. 

The  Admiral-depute  of  Alloa  having  pronounced  decreee  for  the  price  of  some 
Norway  logs,  the  defender  advocated  the  cause  on  the  groimd,  that  inferior  Courts  of 
Admiralty  have  no  jurisdiction  in  causes  purely  mercant^e. 

Answered  for  the  pursuer ;  The  act  1592,  c.  160,  was  only  intended  for  lepreaing 
extraordinary  and  oppressive  clauses  in  grants  of  Admiralty.  The  act  1681,  c.  16, 
though  it  has  been  denominated  the  great  charter  of  the  Court  of  Admiralty,  is  not  the 
measure  of  its  jurisdiction.    It  relates  only  to  the  privative  jurisdiction  enjoyed  by 
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that  Court  in  maritime  causes.  The  connection  of  maritime  and  mercantile  causes 
had  naturally  led  the  High  Court  of  Admiralty  to  judge  in  both,  long  before  that 
statute.  That  jurisdiction  has  been  uniformly  exercised,  as  far  back  as  the  practice  can 
be  traced,  and  it  has  been  supported  by  several  decisions. 

If  the  jurisdiction  of  the  High  Court  of  Admiralty  extends  to  mercantile  causes, 
that  of  inferior  Admirals,  derived  from  the  same  authority,  though  limited  in  territory, 
muBt  be  equally  extensive  in  kind.  And  the  decision  27th  June  1759,  Miller  contra 
Sawyers,  No.  233,  p.  7514,  proceeded  on  the  ground,  that  the  defender  did  not  live 
within  the  territory  of  the  Admiral-depute,  as  fixed  by  his  commission. 

Replied,  The  jurisdiction  of  the  Hi^h  Court  of  Admiralty,  derived  from  statute, 
relates  to  maritime  causes  only.  Its  jurisdiction  in  mercantile  causes  took  it43  rise  from 
custom,  and  cannot  be  carried  farther  than  that  custom  has  gone,  or  extended  to  inferior 
Admirals,  who  have  not  been  in  the  practice  of  exercising  it,  as  appears  from  the 
decision.  Miller  contra  Sawyers,  which  shows,  that,  [7518]  ^  1759,  it  seemed  a  novelty 
to  the  Court,  for  an  inferior  Admiral  to  judge  in  causes  not  maritime. 

For  illustrating  the  point,  the  defender  referred  to  Balfour,  p.  629,  c.  83,  and  634, 
c.  100.    See  Appendix. 

^*  The  Lords  found.  That  the  Admiral-depute  had  no  jurisdiction  in  this  case,  and 
therefore  sustained  the  declinature,  assoilzied  the  defender,  and  found  the  pursuers 
liable  in  expenses." 

Reporter,  Auchinleck. — Act.  Crosbie.— Alt.  Armstrong. 

O.  F.  Fac.  Col.  No.  73,  p.  317. 


No.  246.    [7532]  William  Clark  v.  John  Robertson,  and  Others.    August  8, 

1783. 

Action,  on  a  policy  of  insurance,  not  competent  before  the  Court  of  Session,  in  the  first 

instance. 

An  action  founded  on  a  policy  of  insurance,  was  brought  before  the  Court  of  Session, 
in  the  first  instance,  by  Clark,  the  insured,  against  Robertson,  and  certain  other 
persons,  underwriters. 

A  doubt  concerning  the  competency  of  the  jurisdiction,  having  occurred,  both 
parties  declared  their  readiness  to  prorogate  it ;  and  referred  to  the  case  of  Ritchie  contra 
Wilson  and  Company,  determined  July  5, 1780,  No.  244,  p.  7527. 

The  Lord  Ordinary  reported  the  point  to  the  Court ;  and,  in  consequence  of  the 
opinion  delivered  by  their  Lordships, 

"  Found,  that  the  case  was  maritime,  and  therefore  that  it  could  not,  in  the  first 
instance,  proceed  before  this  Court ;  and  therefore  dismissed  the  action." 

Lord  Ordinary,  Kbnnet. — Act.  Horthland. — Alt.  Solicitor-General,  Campbell. 

S.  Fol.  Die.  V.  3,  p.  352.    Fac.  Col  No.  119,  p.  187. 


No.  300.    [7584]  Elizabeth  Neilson  and   Farquhar  her  Husband  v.  Donald. 

February  22,  1750. 

The  Dean  of  Guild  has  no  more  jurisdiction  than  other  inferior  judges,  to  judge  in  a 
competition  of  heritable  rights,  but  only  in  possessory  questions  ;  and  even  in  these, 
where  the  possession  has  been  very  long,  declarator  of  property  is  the  only  competent 
process.  Fol.  Die.  v.  3,  p.  355.    Kilkerran  (Jurisdiction),  No.  2,  p.  305. 
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No.  303.    [7688]  Skellie  and  Another  v.  Struthers.    May  12, 1803. 

A  Dean  of  Guild  has  no  power,  for  the  sake  of  widening  a  street,  to  prevent  a  proprietor 
from  building  upon  the  limits  of  his  property. 

Robert  Struthers,  brewer  in  Glasgow,  being  desirous  to  build  upon  a  piece  of 
ground  which  he  possessed  on  the  north  side  of  Green  Street,  applied  to  the  Dean  d 
Guild  Court,  according  to  the  practice  of  the  burgh,  to  have  the  line  of  his  intended 
building  along  the  front  of  this  street  ascertained.  The  breadth  of  the  lane  was  ozilj 
24  feet  9  inches ;  but  the  Dean  of  Guild  ordained  the  building  to  be  placed  at  tliie 
distance  of  30  feet  from  the  opposite  side  ;  by  which  judgment  the  front  would  have 
been  made  to  recede  several  feet  within  the  limits  of  Struthers'  property. 

A  bill  of  advocation  was  presented  by  him,  complaining  of  this  judgment  of  the 
Dean  of  Guild  ;  and  the  Lord  Ordinary  found,  *'  That  the  Dean  of  Guild  court  has  no 
power  to  line  the  south  wall  of  Robert  Struthers'  intended  tenement,  so  as  to  cat  oi 
any  part  of  his  property,  in  order  to  widen  the  public  street  or  road." 

A  reclaiming  petition  against  this  interlocutor  was  presented  to  the  Court  bj 
Richard  Smellie,  the  master  of  works  of  the  city,  and  the  procurator- fiscal  of  tke 
Dean  of  Guild  court,  in  which  they 

Pleaded ;  Public  utility  requires,  that  individual  proprietors  of  urban  tenements 
should  be  prevented  from  an  unlimited  exercise  of  their  right  of  property.  Hence  the 
regulations  which  prevail  in  most  burghs  with  respect  to  the  police  of  the  town,  and  the 
form  and  height  of  the  buildings,  which  are  certainly  encroachments  upon  the  nghteof 
individual  proprietors,  on  account  of  general  expediency.  The  rides  of  each  burgh  with 
regard  to  such  matters,  are  to  be  explained  by  custom  and  usage  ;  Erskine,  b.  1,  tit.  1, 
§  45  ;  and  the  Dean  of  Guild,  under  the  controul  of  the  Supreme  Court,  is  entrusted  trith 
a  discretionary  power  of  directing  the  buildings  of  the  town ;  in  the  exercise  of  which  he 
may,  in  particular  circumstances,  prevent  a  proprietor  from  building  upon  the  extiezne 
verge  of  his  property  ;  Erskine,  b.  2,  tit.  9,  §  9.  The  Dean  of  Gmld  of  Glasgow  has 
immemorially  exercised  this  power,  which  has  been  found  greatly  conducive  to  the 
convenience  and  elegance  of  the  city ;  and  the  circumstances  of  the  case  require,  that 
this  lane,  which  has  become  one  of  the  principal  avenues  of  the  town,  should  be  made 
more  spacious,  which  will  not  only  be  of  advantage  to  the  public,  but  will  encreasethe 
value  of  the  adjacent  tenements. 

But  the  petition  was  refused,  without  answers,  and  expenses  were  found  due  from 
the  date  of  the  first  interlocutor  of  the  Lord  Ordinary.  The  Court  were  decidedly  oi 
opinion,  that  neither  the  alleged  usage  of  the  Dean  of  Guild,  nor  [7589]  the  expediencj 
of  widening  this  particular  street,  could  confer  upon  that  Magistrate  the  power  of 
taking  away  any  part  of  the  property  of  individuals. 

Lord  Ordinary,  Craig. — For  Master  of  Works,  Campbell,  Connell. — Agent,  Wm. 
Buchanan,  W.S.— Alt.  Solicitor-Genbral  Blair,  Jardinb. — Agent,  Jo. 
Dillon. — Clerk,  Ferrier. 

J.  Foe.  Coi.  No.  99,  p.  219. 

No.  314.  [7596]  Mr.  Charles  Eyers,  Solicitor  of  her  Majesty's  Customs,  Captain 
John  Muir,  late  General  Surveyor,  and  Provost  John  Ballantine,  Collector  at 
Ayr  V.  MuNoo  Hunter,  Skipper  of  the  "  Hopewell,"  and  Alexandsb  Campbell, 
one  of  the  owners  thereof.    January  19,  1711. 

The  Justices  of  Peace  can  only  take  a  precognition  against  transgressors  in  the  matter 
of  the  customs  ;  the  final  trial  of  which,  in  order  to  condemn  or  clear  ships  and 
goods,  belongs  properly  to  the  Court  of  Exchequer. 

John  Muir  and  Provost  Ballantine  having  convened  Alexander  Campbell  and 
Mungo  Hunter,  the  one  for  running  a  certain  quantity  of  tobacco  and  brandy  ashore 
without  owning  the  custom-house,  and  the  other  for  receiving  and  concealing  thereof, 
before  the  Justices  of  Peace  of  the  shire  of  Ayr  ;  the  pursuers,  with  the  concourse  of  the 
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Solicitor  of  the  Customs,  after  witnesses  were  examined,  raised  an  advocation  of  their 
own  process  upon  this  ground,  That  the  Justices  of  Peace  could  only  take  a  precogni- 
tion against  transgressors  in  the  mat-[7587]'ter  of  the  customs,  the  final  trial  whereof, 
in  order  to  condemn  or  clear  ships  and  goods,  belongs  properly  to  the  Courts  of 
Exchequer. 

Answered,  Ballantine  and  Muir  having  owned  the  jurisdiction  of  the  Justices  of 
Peace  by  pursuing  before  them,  could  not  thereafter  disown  it,  and  remove  the  cause, 
otherwise  nothing  but  confusion  would  ensue,  and  processes  would  be  endlessly  tossed 
from  court  to  court,  to  the  unspeakable  vexation  and  oppression  of  the  lieges. 

Beplied,  The  public  law,  and  the  interest  of  the  Queen's  revenue  cannot  be  pre- 
judiced by  her  inferior  officers,  who  are  but  informers,  and  not  domini  litis,  going, 
through  ignorance,  with  her  causes  before  an  incompetent  court. 

The  Lords  advocated  the  cause  from  the  Justices  of  Peace,  and  remitted  it  to  the 
Barons  of  Exchequer.  Fd.  Die,  v.  1,  p.  508.     Forbes,  p.  481. 


No.  319.    [7602]  Earl  of  Home,  Sir  John  Baibd,  and  other  Justices  of  the  Peace  of 
the  Shire  of  Berwick  v.  Sir  Robert  Pringle,  and  Others.    June  30,  1741. 

Found,  that  the  head  burgh  of|the  shire  is  the  place  where  the  Justices  of  the  Peace 
ought  to  hold  their  quarterly  courts  or  sessions,  and  that  the  Justices  could  not  appoint 
tiieir  sessions  to  be  held  at  any  other  place,  although  there  is  no  special  statute  for  that 
effect.  Fcl.  Die.  v.  3,  p.  359.    KUkerran  (Jurisdiction,  Ac),  No.  2,  p.  308. 


No.  327.     [7610]  Blaw  of  Gastlehill  v.  Robert  Geddes  and  Others,  Justices  of  Peace. 

July  9,  1764. 

Justices  have  no  power  of  imprisoning  for  civil  debts. 

Mrs.  Blaw,  the  pursuer's  wife,  having  done  diligence  against  him,  upon  a  decreet  for 
her  separate  aliment,  the  expense  of  that  diligence  amounted  to  £13,  15s.  Scots  ;  she 
brought  action  against  him  for  that  sum,  before  the  defenders,  as  Justices  of  Peace  in 
the  Culross  district  of  the  shire  of  Perth ;  and,  in  her  libel,  she  craved  not  only  decreet 
for  the  said  sum  and  expenses  of  plea,  but  also  a  warrant  of  warding,  in  case  payment 
should  not  be  made  within  fifteen  days  after  the  charge. 

The  defences  made  for  Mr.  Blaw  were  ;  Imo,  That  Mrs.  Blaw,  being  clothed  with  a 
husband,  could  not  pursue  without  his  consent.  2do,  That  the  Justices  of  Peace  were 
not  competent  judges  in  this  cause. 

'*  The  Justices  decerned,  and  granted  warding  in  common  form." 

The  pursuer  being  thereon  put  in  jail,  brought  an  action  of  wrongous  imprisonment 
against  the  Justices  ;  wherein  it  was  insisted,  Imo,  That  the  Justices  of  Peace  have  no 
general  jurisdiction  in  civil  debts ;  and,  2do,  Though  they  had  such  jurisdiction,  yet 
they  have  no  power  of  warding  or  committing  to  prison. 

Pleaded  for  the  defenders;  That  such  was  the  constant  practice  of  the  Justices  in 
that  shire,  as  well  as  in  many  other  shires  in  Scotland  ;  and  that  this  practice  was 
founded  on  public  utiUty. 

The  Lord  Ordinary  repelled  the  defence  ;  and,  upon  a  reclaiming  petition, 

'*  The  Lords  found.  That  the  Justices  of  Peace  did  wrong  in  granting  warrant  for 
warding ;  but,  in  respect  that  the  pursuer  does  not  now  insist,  and  that  the  Justices 
were  in  practice  of  granting  warding,  they  assoilzie,  and  decern." 

Act.  LocKHART. — Alt.  Haldane  et  Bruce. 

8.  i'oi.  Z>ic.  V.  3,  p.  368.    Jao.  Co/.  No.  Ill,  p.  162. 
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No.  335.     [7620]  The  Justices  of  Peace  of  the  Counties  of  Mid -Lothian  and  Fife  «. 
Robert  Galloway  and  Others,  Pinnace-men  in  Leith.    August  1, 1775. 

The  regulation  of  ferries  belongs  to  the  Justices  of  Peace.     See  Earl  of  Moray  v.  Magis- 
trates of  Kinghorn,  No.  332,  p.  7617. 

Great  complaints  having  been  often  made  of  the  abuses  and  delays  committed  by 
the  boatmen  and  pinnace-men  plying  the  passage  between  Leith  and  Sanghom,  in  1773, 
a  body  of  regulations  was  made  out  and  approven  by  the  Justices  of  Peace  of  the  two 
counties  above  mentioned. 

The  boatmen  and  pinnace-men  generally  acquiesced  in  these  regulations,  excepting 
the  masters  of  three  of  the  pinnaces,  and  the  owner  of  two  of  the  three,  by  whom  a 
suspension  was  preferred  of  these  regulations,  and  in  particular  the  two  following. 
By  the  fourth  regulation  for  pinnaces  it  is  declared,  that  ''no  pinnace  shall  take  on  boaid 
carriers  baggage  nor  luggage,  nor  more  than  six  passengers,  nor  receive  more  than  ten 
pence  for  each  passenger,  and  shall  account  to  the  birth-boat,  either  at  Leith  or  Eiog- 
horn  for  the  time,  for  each  passenger  above  that  number,  at  the  rate  of  ten  pence,  and 
shall  be  subject  beside  to  a  penalty  of  five  shillings  for  each  ofience  for  the  use  of  the 
poor.  5to,  No  pinnace-man  shall  interfere  with  any  of  the  boats,  when  shipping, 
or  ofEer  their  services  to  passengers,  unless  called  for  by  them,  under  the  penalty  of  five 
shillings  Sterling  for  each  offence." 

The  reasons  of  suspension  insisted  on  were,  Imo,  That  the  passage  over  ike  Firth 
of  Forth  from  Leith  to  Elinghorn,  does  not  seem  to  be  one  of  these  ferries  committed  to 
the  care  and  oversight  of  Justices  of  Peace,  and  Commissioners  of  Supply,  by  the  law  of 
this  country.  It  is,  at  any  rate,  free  to  any  subject  of  Great  Britain  to  ply  on;  and 
seems  to  have  been  viewed  by  the  legislature  ab  origine,  not  as  an  inland  ferry,  subject  to 
the  jurisdiction  of  Justices,  but  as  any  other  arm  of  the  sea  inter  regalia.  And  accord- 
ingly, it  appears,  that,  when  regulations  were  meant  to  be  made  for  freight  or  otherwise 
at  this  passage,  they  were  enacted  by  the  acts  of  Parliament.  Thus,  there  are  two 
statutes,  viz.  1425,  c.  59,  and  1474,  c.  61,  relative  to  this  passage,  which  seem  to  indicate 
adifference  between  this  passage  and  ferries  over  rivers,  £c.,subject  to  the  jurisdiction  of 
Justices  of  the  Peace  and  Commissioners  of  Supply.  But,  2do,  The  regulations  in 
question  are  not  at  any  rate  binding  upon  any  person,  even  supposing  the  juiisdicdon 
of  Justices  to  extend  over  this  passage  ;  for  the  regulation  of  ferries,  bridges,  and  high- 
ways of  this  kingdom  is,  by  a  special  statute  (5th  Geo.  I.  c.  29),  committed  not  to  the 
Justices  of  the  Peace  alone,  but  to  the  Commissioners  of  Supply  and  Justices  jointly. 
No  regulations,  therefore,  even  of  the  common  ferries,  made  by  Justices  without  the 
concurrence  of  the  Commissioners,  are  binding  either  on  passengers  or  ferrymen;  and 
it  will  not  be  pretended  that  the  regulations  in  question  were  either  enacted  or  recognised 
by  the  Commissioners  of  Supply,  either  for  Mid-Lothian  or  Fife.  3tio,  What  is  still 
more  material,  in  point  of  authority  and  jurisdiction,  is  this  circumstance,  [7621]^*^ 
neither  the  Justices  of  Peace  for  the  county,  nor  the  Conmussioners,  have  any  juris- 
diction whatever  over  the  port  of  Leith.  The  Lord  Provost,  Magistrates,  and  Town 
Council  of  Edinburgh,  have  ample  grants  of  Admiralty  from  the  Crown  over  that  port, 
and  they  consequently,  and  they  only  (if  any  judges  at  all  can)  have  power  to  make 
regulations  and  by-laws  binding  at  that  port.  Now,  it  cannot  be  shown  that  tbe 
regulations  in  dispute  have  been  sanctioned  by  the  authority  of  the  Magbtracy  of 
Edinburgh  to  this  day.  But,  4to,  Independently  of  objections  to  the  jurisdiction  of 
Justices,  what  they  chiefly  rest  their  plea  upon  is,  the  grievous  hardship  imposed  npon 
them  by  these  regulations,  equivalent  to  depriving  them  of  their  bread  altogether,  while, 
at  the  same  time,  not  one  good  purpose  can  be  thereby  promoted  to  the  public. 

Answered  to  the  first  reason  of  suspension,  The  STispenders  might  have  seen  that 
the  freight  for  the  Queensferry,  Dundee,  and  Partincraig,  are  all  fixed  by  the  acts  of 
Parliament  quoted  by  themselves  ;  so  that,  by  this  rule,  the  whole  ferries  in  Scotland 
would  be  taken  out  of  the  jurisdiction  of  the  Justices  of  Peace  ;  which  certainly  never 
was  intended.  But,  supposing  that  their  argument  was  good,  and  that  these  particular 
ferries  were  not,  at  the  time  of  passing  these  acts,  under  the  jurisdiction  of  the  Justices 
of  Peace,  still  it  would  not  avail  them  now,  as,  by  a  much  later  act  (1669,  c.  16),  than 
any  of  those  referred  to,  sj^ecial  powers  are  given  to  the  Justices  as  to  the  regulating 
every  thing  relating  to  femes. 
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To  the  second.  Was  this  ground  of  suspending  relevant,  the  short  answer  that 
could  be  made  to  it  is,  that  the  gentlemen  who  enacted  these  regulations,  were  Justices 
of  the  Peace  and  Commissioners  of  Supply.  But,  independently  of  that,  it  is  main 
tained,  that  there  is  no  necessity  for  the  concurrence  or  approbation  of  the  Com- 
missioners of  Supply  in  making  these  regulations.  For,  by  1669,  c.  16,  it  is  expressly 
provided,  That  the  Justices  of  Peace  have  a  power  ''  to  visit  the  ferries  in  their  shires ; 
and,  where  the  ferry  lies  betwixt  two  shires,  that  they  correspond  with  the  Justices  of 
the  other  shire,  to  the  end  they  may  appoint  fit  and  sufficient  boats,  and  convenient 
landing  places ;  and  so  to  regulate  all  things  concerning  the  ferries."  The  ample  powers 
given  to  the  Justices  by  this  statute  are  not  diminished  or  taken  away  by  that  of  Geo.  I.; 
but  only  the  same  powers  with  the  Justices  of  Peace  given  to  the  Commissioners  of 
Supply,  which  they  had  not  before.  And  it  is  expressly  provided  by  that  statute,  that 
all  laws  and  statutes  made  in  that  part  of  Great  Britain  called  Scotland,  concerning  the 
repairing  high- ways,  bridges,  and  ferries,  &c,,  be  still  in  force  and  put  in  execution. 

The  Justices  of  Peace  for  the  county  of  Fife  apprehend  they  have  still  a  later 
authority  than  the  statutes  above  quoted  in  support  of  their  jurisdaction ;  and  that  is  a 
solemn  judgment  of  the  House  of  Peers,  within  these  few  years,  in  a  dispute  betwixt 
them  and  the  town  of  Einghorn  ;  by  which  it  was  fixed  and  determined,  that  they  had 
a  joint  power  with  the  Magistrates  of  Kinghom  to  regulate  the  ferry  on  the  Fife  side 
of  the  water. 

[7622]  To  the  third  reason  of  suspension  it  is  answered  ;  Were  the  argument  upon 
this  head  admitted,  it  would  exclude  the  powers  of  the  Justices  of  Peace  entirely,  as 
there  is  no  ferry  but  what  is  comprehended  under  the  boundaries  of  some  one  Admiral 
or  another ;  and  it  is  absurd  to  say  that  a  grant  from  the  Crown  would  exclude  the  legal 
authority  of  a  Magistrate,  who  derives  his  right  from  the  legislative  body.  And  as  to 
all  these  three  grounds  of  suspension,  supposing  them  relevant,  they  cannot  now  be 
pleaded,  as  the  suspenders  themselves  have  acknowledged  the  jurisdiction  of  the 
Justices,  by  applying  to  them  by  petition  for  an  alteration  of  the  regulations ;  and  even 
Home  of  the  suspenders  have  acquiesced  in  these  regulations,  by  entering  and  registering 
their  names  in  the  court-books  of  Leith,  in  terms  of  one  of  the  regulations  concerning 
pinnaces,  and  have  also  exacted  the  lOd.  of  freight.  Surely,  had  they  meant  to  call  in 
question  the  validity  of  the  regulations,  they  ought  to  have  rejected  the  whole,  and 
not  have  laid  hold  of  such  part  as  makes  for  their  private  interest. 

The  bill  of  suspension  was  refused  as  to  the  point  of  jurisdiction,  but  passed  singly 
with  regard  to  the  merits  on  the  two  regulations  in  question ;  and  the  regulations 
continued  in  the  mean  time.  Fd.  Dtc.  v.  3,  p.  358.    Fac,  Col.  No.  190,  p  118. 


No.  341.  [7628]  William  Murray,  with  concourse  of  the  Procurator-fiscal  of  the 
County  of  Haddington  v.  Robert  Turnbull  and  Adam  Kussell.  January  19, 
1797. 

A  complaint  for  shooting  pigeons,  founded  on  the  acts  1567,  c.  16,  and  1597,  c.  270, 
cannot  be  competently  brought  before  the  Justices  of  Peace. 

William  Murray,  portioner  in  the  village  of  Tranent,  and  proprietor  of  a  pigeon- 
house  in  it,  which  had  been  built  by  the  family  of  Winton,  while  the  barony  of  Tranent 
belonged  them,  presented  a  complaint  to  the  Justices  of  Peace  for  the  County  of 
Haddington,  with  concourse  of  the  procurator-fiscal  v,  Robert  Turnbidl  and  Adam 
Russell,  for  shooting  pigeons.  The  complaint  stated,  *'  That,  by  sundry  laws  and 
acts  of  Parliament,  and  particularly  acts  1567,  c.  16,  and  1597,  c.  270,  all  persons 
are  discharged  from  shooting  at  or  slaying  of  doves  (pigeons)  with  hagbuts,  hand- 
guns, cross-bows,  and  pistols,  and  taking  of  them  with  nets  and  gims,  under  certain 
penalties,  i>ayable  [7^9]  to  the  judge  and  apprehender;  and  more  particularly, 
by  the  Britisn  statute,  2d  Geo.  III.  c.  29,  persons  are  discharged  from  shootinff  with 
intent  to  kill,  or  by  any  means  killing,  or  taking  with  intent  to  destroy,  any  house- 
dove  or  pigeon,  under  the  penalty  of  twenty  shillings,  upon  conviction  on  oath  of 
party,  or  one  witness,  payable  to  tiie  informer  or  prosecutor." 
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The  defenders  admitted  they  had  killed  a  few  pigeons ;  but  they  stated,  that 
there  were  no  less  than  thirteen  pigeon-houses  in  the  viUage,  twelve  of  which  belonged 
to  persons  not  qualified  to  build  a  pigeon-house  ;  and  tluit  what  l^ey  had  done  vu 
absolutely  necessary  to  protect  a  field  belonging  to  the  father  of  Tumbull,  m  ^ 
immediate  vicinity  of  the  village,  while  it  was  sowing  with  barley. 

The  Justices  ordered  Turnbull  to  pay  fifteen  shillings,  and  Russel  five  shiUingi, 
in  name  of  fine  and  expenses. 

An  appeal  to  the  Quarter-sessions  was  dismissed,  with  expenses. 

In  a  suspension,  the  Lord  Ordinary  found  the  letters  orderly  proceeded,  and 
expenses  due. 

In  a  reclaiming  petition  and  answers,  besides  arguing  l^e  case  on  the  meoti, 
parties  differed  as  to  the  competency  of  the  complaint.    T^e  suspenders 

Pleaded ;  The  two  Scotch  acts  founded  on  introduced  a  general  prohibition  against 
killing  game  with  fire-arms,  and  are  now  in  desuetude.  Besides,  if  they  were  in 
force,  the  Justices,  under  them,  would  be  limited  to  inflicting  the  special  penalties 
therein  mentioned,  which  are  escheat  of  moveables,  imprisonment,  placing  on  tlu 
stocks,  and  cutting  off  the  right  hand.  From  the  nature  of  these  penalties^  it  is 
farther  evident,  that  such  complaints  can  only  be  insisted  in  ad  vindielam  pMieam, 
and  not  at  the  instance  of  an  mdividual,  particularly  when  no  proof  of  the  damage 
sustained  is  offered. 

The  statute  2d  Gleo.  III.  c.  29,  was  passed  merely  for  the  purpose  of  amend- 
ing certain  English  statutes,  and  does  not  apply  to  Scotland. 

Answered;  The  Scotch  acts  founded  on  are  still  in  force.  It  is  no  objection 
to  the  judgment  of  the  Justices,  that  a  severer  punishment  might  have  been  inflicted 
by  them.  The  action  introduced  by  the  statutes  is  popular ;  and  accordin^y  part 
of  the  penalties  is  declared  payable  to  the  ^'  apprehender.^' 

The  Court  had  no  occasion  to  determine  the  merits  of  the  complaint.  But  it 
was  observed,  that  Lord  Bankton's  opinion,  as  to  the  legality  of  shooting  pigeons, 
b.  2,  tit.  3,  §  167,  is  ill  founded,  and  that  his  Lordship  afterwards  admitted  it  to  be  so. 

As  to  the  competency  of  the  complaint,  it  was 

Observed;  The  right  to  have  a  pigeon-house  is  inseparable  from  property  in 
land.  The  complainer,  therefore,  having  no  right  to  a  pigeon-house,  has  no  title 
to  insist  in  the  action.  Besides,  the  Justices  of  Peace  have  no  jurisdiction  under 
the  Scots  statutes  founded  on,  which  were  passed  long  before  their  appointment; 
and  the  2d  Geo.  III.  c.  29  does  not  apply  to  Scotland. 

[7630]  ^e  Lords  dismissed  the  action  as  not  competent  in  its  present  shape. 

Lord    Ordinary,   Craig. — For  the  Charcer,  Cha.  Brown. — ^Alt.  Lord  Advocit* 

DuNDAS. — Clerk,  Menzies. 

D,  D.  Fac.  Col,  No.  9,  p.  19. 


No.  347.  [7636]  Reid  v.  Finlaysons.    December  1730- 

In  a  suspension  of  a  sentence  of  the  Justices  of  Peace,  fining  some  persons  for 
breaking  or  defacing  a  grave  stone,  the  Lords  foimd  that  two  Justices  made  a  quonun ; 
it  being  urged,  that  by  the  act  6to  AnncB,  cap.  6,  the  powers  of  the  En^diah  Justices 
of  Peace  are  transferred  to  the  Justices  of  Peace  in  Scotland ;  from  whence  it  was 
inferred,  that,  as  two  make  a  quorum  in  England,  the  same  must  obtain  here.  A 
further  argument  was  added  from  the  stile  of  the  commission,  bearing  duo  fhtrtttf^ 
and  also  &om  the  constant  practice  of  two  Justices  judging  in  matters  of  exdae. 
See  Appendix.  Fol.  Die,  v.  1,  p.  508. 


No.  349.    [7637]  Margaret  Mackay  v,  William  Hercules,  Tailor.    July  10, 17fi0. 

In  an  advocation  from  the  Justices  of  the  Peace,  it  was  pleaded,  That  the  decree 
had  been  pronounced  by  a  single  Justice,  whereas  two  or  more  are  by  law  reqniied, 
for  holding  a  court,  or  for  pronouncing  any  sentence. 
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**  The  Lords  remitted  the  cause  to  the  Justices  of  Peace,  with  this  instruction, 
That  this  cause  should  be  judged  by  two  or  more  Justices  of  the  Peace." 

Act.  Wight.— Alt.  Monro.— Clerk,  Justice. 

P.  M.  Fol  Die.  V.  3,  p.  358.     Fac.  Col  No.  230,  p.  422. 


No.  350.  Meldrum  v.  Brown.    December  23,  1746. 

Found  that  a  constable  might  apprehend  without  a  written  warrant. 

Walter  Heldrum  had  some  years  ago  been  banished  the  shire  of  Fife,  by  sentence 
of  the  Justices  of  the  Peace,  with  certification,  that  in  case  of  his  return  to  the  shire, 
he  should  be  scourged  by  the  hands  of  the  common  hangman,  &c.  Alexander  Brown, 
one  of  the  constables  of  the  bounds,  getting  information  that  he  had  returned  to 
the  shire,  and  was  harboured  in  the  house  of  Walter  Meldrum,  junior,  his  son,  repaired 
to  the  said  house  with  assistants,  in  order  to  apprehend  him  ;  but  being  deforced 
by  the  said  Walter  Meldrum,  junior,  a  process  was  brought  against  Meldrum  before 
the  Justices,  in  name  of  the  said  Alexander  Brown,  with  concurrence  of  the  head 
constable,  and  of  the  prociirator-fiscal,  libelling  ''  EQs  haunting  and  harbouring  his 
said  father,  a  banished  person ;  2dly,  His  refusing  to  open  the  door  of  a  room  in 
his  house,  wherein  [7B38]  ^^^  father  was  suspected  to  be  concealed,  though  required 
in  the  King's  name  to  assist  in  apprehending  him ;  and  3dly,  That  after  the  con- 
stable had  discovered  the  said  Walter,  senior,  getting  out  by  a  back  door  of  the  said 
room,  and  had  actually  laid  hold  on  him,  the  defender  had  assisted  him  to  make 
his  escape ;  and  concluding  the  pains  of  law  "  ;  which  the  Justices  "  found  relevant, 
and  admitted  the  Ubel  to  probation." 

Of  this  process,  a  bill  of  advocation  was  presented  on  iniquity ;  1st,  Because 
the  defence  had  been  repelled,  that  the  constable  had  no  warrant  from  a  Justice 
of  l^e  Peace ;  2dly,  That  the  several  grounds  libelled  on  were  in  cumulo  found  relevant, 
although,  in  some  of  them,  there  was  no  relevancy;  particularly  the  harbouring 
or  entertaining  a  banished  person  was  said  to  be  no  crime,  unless  he  were  intercom- 
muned,  and  even  the  refusing  to  assist  in  apprehending  a  father,  in  order  to  his  being 
scourged,  was  what  the  laws  of  humanity  could  not  construct  to  be  a  crime  in  any 
man ;  3tio,  That  notwithstanding  an  am>eal  made  by  the  defender  to  the  Quarter 
Sessions,  against  an  interlocutor  of  the  Justices,  repelling  an  objection  to  a  witness, 
they  had  proceeded  to  examine  the  witness,  on  pretence  that  an  appeal  to  the  Quarter 
Sessions  did  not  stop  examination  of  the  witness. 

This  bill  being  reported  by  the  Ordinary,  the  Lords  were  of  opinion,  that  a  constable 
might  of  himself  apprehend  and  commit  for  a  crime,  without  any  warrant  from  a 
Justice  of  the  Peace  ;  and  that  neither  was  there  any  iniquity  in  sustaining  the  libel 
in  cumulo  relevant  to  be  judged  of,  as  the  fact  should  come  out  upon  proof,  although 
certain  of  the  particulars  charged  should  not  per  se  be  relevant ;  but  as  to  the  par- 
ticulars objected  to  in  this  case,  gave  no  opinion.  They  were  aJso  of  opinion.  That 
an  appeal  to  the  Quarter  Sessions  does  not  stop  the  Justices  from  proceeding  and 
finishing  the  cause  by  sentence ;  but  that  if  against  such  sentence  an  appeal  be 
entered,  they  should  admit  the  appeal,  and  not  proceed  to  execution  till  the  same 
be  discussed ;  and  therefore,  as  it  appeared  from  the  proceedings,  that  after  taking 
the  oath  of  the  witness  objected  to  by  the  defender,  the  pursuer  had  declared  his 
proof  concluded,  the  Lords  "  Remitted  to  the  Ordinary  to  refuse  the  bill "  ;  but 
with  this  instruction,  "  To  proceed  to  give  judgment,  reserving  to  the  defender  to 
appeal  thereagainst  as  accords." 

Fol  Die,  V.  3,  p.  355.    Kilkerran  (Jurisdiction),  No.  1,  p.  304. 
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No.  356.    [7649]  John  and  Joseph  Hebiots  v,  James  Fleming,  Messenger,  and 

Cautioners.    January  19,  1666. 

Found,  that  the  Lyon  was  not  competent  to  judge  in  an  action  of  damages  against  a 

messenger  and  his  cautioner. 

John  and  Joseph  Heriots  having  obtained  decreet  before  the  Lyon  r.  Jama 
Fleming,  messenger,  and  his  cautioners,  depriving  the  messenger  upon  malvezaatioii; 
in  so  far,  as  being  employed  to  execute  a  caption,  he  had  taken  the  debtor,  and  had 
denounced,  and  apprized  his  lands,  and  suffered  the  debtor  to  escape,  and  would  nm 
subscribe  the  decreet  of  apprizing,  whereupon  he  was  deprived,  and  decerned  to  pay 
500  merks,  conform  to  the  act  of  Parliament  1587,  cap.  46 ;  and  both  be,  and  hu 
cautioners  were  decerned  to  pay  the  sum,  as  damage,  and  interest,  to  t^e  poisaei. 
They  suspend,  and  allege,  that  the  decreet  is  null,  in  so  far  as  it  was  pronounced  bj 
the  Lord  Lyon,  without  the  concourse  of  the  heralds,  which  is  required  by  the  said 
act.  2do,  Albeit  the  Lyon  be  empowered  to  deprive  messengers  by  the  said  act,  jret 
their  cautioners  are  not  under  his  jurisdiction,  nor  the  damage,  and  interest  of  paroas 
by  messengers'  malversation,  which  is  only  competent  to  the  Judge  ordinaiy.  It 
was  answered  to  the  first,  Oppones  the  decreet  wherein  the  cautioners  compeared,  and 
so  acknowledged  the  Lyon's  jurisdiction  as  he  then  sat,  likeas  the  decreet  itself  bean 
to  be  by  the  Lyon,  with  the  heralds.  To  the  second.  The  cautioners  having  enacted 
themselves  in  the  Lyon's  books,  they  have  made  [7860]  themselves  liable,  and  for  thfi 
damages,  they  are  consequent  to  every  jurisdiction ;  and  the  Lyons  have  been  con- 
stantly in  use  to  determine  the  same,  as  to  this  point. 

The  Lords  were  of  different  judgments,  for  they  thought,  that  by  the  act  of  Parlia- 
ment, the  Lyon  had  no  such  power,  but  as  to  long  custom,  some  thought  it  was  siiflScient 
to  give  that  power,  and  there  was  no  inconveniency,  seeing  his  decreets  might  be 
suspended.  Others  thought  that  custom  being  clandestine,  and  without  the  con- 
tradiction of  parties,  who  might  voluntarily  submit  themselves  to  any  authority, 
could  not  be  su£Glcient. 

The  Lords  ordained,  before  answer,  the  Lyon's  books  to  be  produced,  to  see  if 
there  were  such  a  custom,  before  it  were  decided,  and  how  far  that  custom  would  woirk. 

June  27,  1673. — John  and  Joseph  Heriots  having  employed  one  Fleming,  i 
messenger,  for  apprehending  James  Heriot  with  caption,  for  not  fulfilling  of  a 
decree-arbitral,  who  having  taken  him,  suffered  him  to  escape;  and  therenpoa 
they  pursued  the  messenger  and  cautioners  before  the  Lyon,  and  obtained  deciert, 
depriving  the  messenger  for  his  malversation,  and  the  messenger  to  pay  500  merks 
of  penalty,  conform  to  his  bond  of  cautionry,  whereby  he  became  obliged  for  the 
messenger  for  faithful  administration  of  his  trust,  under  the  penalty  of  500  merks, 
and  likewise  to  pay  the  whole  sums  contained  in  the  decree-arbitral,  as  the 
damage  sustained  by  the  party,  in  not  executing  the  caption.  The  cautioner 
suspended  on  this  reason,  that  the  Lyon  was  not  judge  competent  to  determine 
the  damage  of  parties  by  the  default  of  messengers,  which  is  a  process  of  veiy 
great  importance  ;  and  the  old  and  late  acts  of  Parliament  establishing  the  Lyon'a 
Courts,  gives  him  only  power  to  deprive  messengers,  and  to  deeem  their 
cautioners  to  pay  their  penalties  in  their  bond  of  caution,  without  any  mention  of 
the  damage  of  parties.  It  was  answered,  That  there  is  a  particular  unprinted  act 
produced,  ratifying  the  privileges  of  the  Lyon,  and  including  a  power  to  detennine 
the  damages  of  parties.  It  was  replied,  that  the  said  ratification,  not  being  a  public 
printed  act,  but  past  of  course  amongst  the  ratifications  unread,  was  salvo  jure^  especi- 
ally seeing  the  last  act  in  the  last  Session  of  Parliament  gives  no  such  power,  but  only 
what  the  Lyon  had  by  law  or  custom  before. 

The  Lords  having  ordained  the  Lyon  to  produce  his  books,  to  instruct  what  hath 
been  the  custom  of  the  Lyon  before,  they  found  no  such  custom  proved  thereby,  and 
had  no  regard  to  the  private  ratification,  and  found  the  two  public  acts  gave  the  Lyon 
no  power  to  determine  the  damages  of  parties,  and  therefore  reduced  the  decreet. 

Fol  Die,  V.  1,  p.  509.    Stair,  v.  1,  p.  339,  and  v.  2,  p.  195. 
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No.  357.    [7651]  Andrew  Greirson  v.  Patrick  M'Ilroy.    February  13,  1668. 

The  Lyon  competent  to  judge  of  deprivation  of  messengers,  and  the  penalties  in  their 
bonds  of  caution  ;  but  incompetent  as  to  the  damage  of  parties. 

Andrew  Greirson  having  employed  Patrick  M'Ilroy,  messenger,  to  use  inhibition 
and  arrestment  against  Sir  James  M 'Dougal  of  Garthland,  and  having  failed  to  make 

use  thereof  in  time  before  he  disponed,  did  pursue  him  and Houston  of  Cutreoch 

his  cautioner,  before  the  Lord  Lyon,  whereupon  the  said  Patrick  and  his  cautioner 
were  decerned  to  make  payment  of  500  merks  of  penalty,  and  of  the  damage  and 
interest  sustained  by  the  pursuer,  to  the  value  of  the  sums,  whereupon  the  inhibition 
and  arrestment  should  have  been  used.  The  messenger  and  his  cautioner  raise  sus- 
pension and  reduction,  and  insist  upon  this  reason,  that  the  decreet  is  null,  as  a  non 
8UO  judice,  because  albeit  the  Lyon  be  authorised  by  act  of  Parliament  1587,  cap.  46, 
to  take  caution  for  messengers'  discharge  of  their  office,  and  upon  default  may  summon 
messengers  and  their  cautioners,  and  may  deprive  the  messengers,  and  decern  them 
and  their  cautioners  in  the  pains  and  penalty  for  which  they  became  cautioners,  yet 
the  Lyon  is  not  warranted  thereby  to  determine  the  damage  of  parties,  through 
default  of  messengers,  which  may  be  of  the  ^eatest  [7662]  moment  and  intricacy ; 
and  would  be  of  dangerous  consequence  to  give  the  Lyon  such  jurisdiction  over  all 
the  kingdom.  The  charger  answered,  that  the  messenger  was  unquestionably  liable 
to  the  Lyon's  jurisdiction,  and  that  both  he  and  the  cautioner  had  made  themselves 
liable  thereto,  by  enacting  themselves  in  the  Lyon's  books,  and  granting  bond  register- 
able  therein ;  and  it  would  be  great  inconvenience  to  pursue  messengers  before  the 
Lyon  only  for  deprivation  and  penalty,  and  have  need  of  another  process  for  damage, 
and  interest ;  and  that  the  Lyon  has  been  accustomed  to  decern  cautioners  so  before. 

The  Lords  found  the  reason  of  reduction  relevant,  and  turned  the  decreet  into  a 
libel,  but  sustained  the  decreet  as  to  the  penalty  of  500  merks,  in  which  the  messenger 
was  enacted,  but  not  for  the  damage  and  interest,  neither  against  the  messenger  nor 
cautioner.  '  Fol  Die.  v.  1,  p.  509.    Stair,  v.  1,  p.  522. 


No.  358.    John  Cambpell-Hook,  Lyon  King  at  Arms,  and  his  Depute  v.  John 
Copland  and  John  M'Coll.    January  21,  1766. 

The  Lyon  by  his  decree  deprived  several  messengers  de  piano ;  upon  the  following 
grounds  :  Imo,  That  they  had  not  attended  the  head-court ;  2do,  That  they  had 
not  paid  their  bygone  annuities ;  3tio,  That  they  had  not  compeared,  in  order 
to  answer  any  complaint  which  might  have  been  preferred  against  them,  and  to 
instruct  that  their  cautioners  were  alive  and  solvent.  The  Lords  found  the 
decree  irregular  and  void. 

The  statute  1587,  c.  46,  appoints  Lyon  King  at  Aims  to  hold  two  courts,  upon  the 
6th  of  May  and  6th  of  November,  yearly, ''  for  all  complaintes  to  be  maid  to  him,  upon 
the  default  of  officiars  in  time  cumming." 

For  many  years  these  courts  had  been  little  attended  to.  But,  in  1763,  Mr.  Camp- 
bell-Hook, Lyon  King  at  Arms,  resolved  to  hold  a  court,  and  intimated  his  resolution 
in  the  public  newspapers,  requiring  all  the  messengers  in  Scotland  to  attend,  for 
inspection  of  their  books  of  executions,  for  inquiring  into  the  situation  of  their 
cautioners,  and  for  pajnoaent  of  their  annual  dues,  being  ten  merks  to  the  Lyon  himself, 
and  about  half  that  sum  to  his  clerk ;  and  that  under  pain  of  deprivation. 

Many  of  the  messengers  attended  at  this  court ;  others  did  not ;  and  the  Lyon 
deprived  about  fifty  of  them  de  piano,  upon  the  following  grounds  ;  Imo,  That  they 
had  not  attended  the  head-court ;  2do,  That  they  had  not  paid  their  bygone  annuities ; 
3tio,  That  they  had  not  compeared,  in  order  to  answer  any  complaint  which  might 
have  been  preferred  against  them,  and  to  instruct  that  their  cautioners  were  aUve 
and  solvents 

Most  of  these  deprived  messengers  were  re-admitted  on  their  application  ;  but  two 
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of  them  continued  to  act  as  formerly  without  applying  ;  and,  being  charged  on  the 
decree,  suspended  it  as  contrary  to  law. 

Pleaded  for  the  Chargers ;  The  precise  limits  of  the  jurisdiction  o£  almost  every 
court  are  fixed,  not  by  statute,  but  by  custom.  The  Lyon-Court  appears  even  to 
have  been  introduced  in  that  manner.  The  first  statute  whicb  mentions  it  is  1587, 
c.  46.  It  proceeds  upon  the  recital,  that  a  great  number  of  messengers  had  entered 
into  that  office,  in  a  confused  and  uncertain  manner.  It  [7653]  lestncts  the  nambcr 
of  messengers,  including  the  Lyon  and  heralds,  to  200  for  all  Scotland,  and  aatfaoiiaes 
such  messengers  as  should  be' recommended  by  tbe  Court  of  Session,  after  an  inqniir 
by  certain  commissioners  for  each  shire. 

The  statute  also  appoints  caution  to  be  taken  from  messengers,  for  observatioB 
of  "  the  injunctiones  contained  in  the  end  of  this  present  act." 

These  injunctions  do  not  appear  in  the  printed  editions  of  the  statutes,  nor  have 
they  been  discovered  in  the  record.  But  it  has  been  the  immemorial  piacwe  lo 
deliver  a  written  copy  of  injunctions  to  every  messenger  at  bis  admission,  one  artade 
of  which  requires,  "  That  he  present  his  book,  containing  his  executions,  to  the  Lyon 
King  at  Arms,  upon  ilk  6th  day  of  May,  and  6th  day  of  November  yearly,"  under  pain 
of  deprivation. 

A  clause  is  likewise  inserted  in  the  bond  of  cautionry,  for  enforcing  tliis  attendasoe, 
and  the  payment  of  ten  merks  yearly  to  the  Lyon,  with  the  ordinary  dues  to  ttie  derk ; 
and  consenting  that  failure  in  these  articles  shall  be  held  to  be  a  lawful  cause  of  d^ 
privation. 

The  act  1692,  c.  127,  renews  the  Lyon's  power  of  depriving  messengers,  with 
advice  of  the  Lords  of  Session  ;  authorises  him  to  exact  caution  ;  and  ordains  aQ 
judges  to  concur  with  him  in  executing  the  statutes  in  his  favour.  And  there  is  on 
act  of  the  Lyon-court,  28th  June  1630,  ascertaining  the  annual  sum  to  be  paid  to  tke 
Lyon  ;  and  appointing  it  to  be  specified  in  the  bonds  of  cautionry. 

The  act  1672,  c.  21,  declares,  "  That  the  Lyon  and  his  brethren  heralds  arc  judges 
in  all  such  causes  concerning  the  malversation  of  messengers  in  their  office,  and  aie  to 
enjoy  all  other  privileges  belonging  to  their  office,  which  are  secured  to  them  by  tke 
laws  of  this  kingdom,  and  accor£ng  to  former  practice." 

Upon  these  groimds,  it  was  pleaded,  That  the  annual  dues  were  exigible  in  virtue 
of  usage,  sanctified  by  statute.  That,  as  these  trifling  payments  could  not  afford  tke 
expense  of  a  process,  so  they  were  exigible  in  a  summary  manner,  in  terms  of  the  ciauae 
in  the  cautionary  bond. 

And  though,  in  the  special  cases  mentioned  in  the  statutes  1587  and  1592,  ikt 
consent  of  the  Lords  of  Session  was  made  necessary,  that  is  not  to  be  extended  to 
ordinary  deprivations  ;  the  jurisdiction  of  the  Lyon  is  founded  on  custom  as  well  as 
statute,  and  many  instances  of  deprivation,  by  his  own  authority,  were  pointed  oat 
from  his  books.  These  sentences  have  been  respected  by  the  Court  of  Session,  and 
executions  by  messengers  deprived  by  the  Lyon  found  null,  as  in  the  case  18th  Febmsiy 
1732,  Hunter  contra  Montgomery,  No.  7,  p.  3097  ;  voce  Consubtude.  In  otho*  cases, 
indeed,  the  execution  has  been  sustained,  where  the  party  had  been  in  bona  fide,  asd 
upon  the  principles  of  the  law  Barharius  PhUijms,  1.  3,  D.  de  Off,  Prcet. 

There  may  be  a  hardship^  in  obliging  messengers  to  attend  the  courts  personally ; 
but  there  is  no  hardship  in  their  attending  by  a  procurator ;  and  the  ad-[7ffi4]-^^«rti«" 
ment  in  the  newspapers  was  not  intended  to  supply  the  want  of  citation.  It  was 
meant  to  put  the  messengers  on  their  guard  ;  but  there  was  no  necessity  for  a  dtatioo, 
as  they  are  bound  to  attendance  upon  the  courts  by  statute  and  by  custom,  as  wdl  as 
by  the  express  clause  in  the  injunctions,  and  bond  of  cautionry. 

Answered ;  The  only  statutes  respecting  the  jurisdiction  of  the  Lyon  King  at 
Arms,  are  those  of  1587,  1592,  1672  ;  and,  except  in  one  special  case,  none  of  them 
give  him  any  power  of  depriving  messengers.  On  the  contrary,  the  two  first  require, 
that  he  shall  proceed  with  the  advice  of  the  Court  of  Session ;  and  the  last,  wfakh 
relates  chiefly  to  his  jurisdiction  in  matters  concerning  bearings  armorial,  contabs 
only  a  general  clause,  and  cannot  extend  his  powers  beyond  the  limits  of  the  preceding 
statutes. 

There  is  nothing  in  those  statutes  which  can  justify  any  of  the  grounds  of  depiiva- 
tion  resorted  to  in  this  case.  There  is  no  law,  which  obhges  messengers  to  attend  the 
Lyon's  two  head-courts.  In  the  case,  indeed,  of  a  complaint  against  any  particular 
messenger,  relevantly  laid,  and  executed  upon  a  charge  of  fifteen  days,  the  party 
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complained  on  is  bound,  by  the  act  1587,  to  attend  at  tbe  courts  to  be  held  upon  the 
6th  of  May,  or  6th  of  November,  and  may  be  deprived  by  the  sentence  of  the  Lyon. 
But,  in  this  case,  there  was  no  complaint  against  the  suspenders ;  nor,  at  any  rate, 
could  an  advertisement  in  the  newspapers  be  held  as  a  proper  service  of  such  complaint. 

The  claim  for  the  annuities  in  use  to  be  exacted  from  messengers,  cannot  be  sup- 
ported upon  the  acts  of  the  Lyon-court,  which,  had  they  been  consented  to  by  the 
whole  body  of  messengers  at  the  time,  could  go  no  farther  than  to  bind  those  who 
consented  to  them,  ^d  no  argument  can  be  drawn  from  the  form  of  the  bonds  of 
cautionry,  or  of  the  injunctions  which  the  Lyon  delivers  to  messengers ;  for  these, 
in  so  far  as  not  supported  b^  statute,  are  but  so  many  usurpations  of  a  power  not 
founded  in  law  ;  a  power  of  unposing  a  tax,  which,  by  the  prmciples  of  the  constitu- 
tion, is  confined  to  the  Legislature  itself. 

And  as  to  the  compukitor  b^  deprivation,  which  the  Lyon  has  exercised  for  en- 
forcing payment  of  those  annuities,  it  seems  to  have  been  reprobated  by  the  Supreme 
Court.  For,  in  the  only  instance  where  the  question  appears  to  have  occurred,  the 
execution  of  a  messenger  was  sustained,  though  he  had  been  deprived  by  the  Lyon, 
it  being  for  no  malversation,  but  for  a  deficiency  in  the  payments  demanded  by  the 
Lyon  ;  11th  July  1699,  Learmonth  contra  Gordon,  No.  6,  p.  3096. 

^'  The  Lords  found  the  decree  of  deprivation  irregular  and  void ;  and  suspended 
the  letters  simpliciter." 

Reporter,  Kbnnet. — Act.  Lockhart,  Cosmo  Gordon. — Alt.  Crosbie. 

G.  F.  Fac.  Col.  No.  31,  p.  250. 


No.  360.    [7656]  Procurator-Fiscal  of  the  Lyon-court  v.  William  Murray  of 

Touchadam.    June  24,  1778. 

The  Lyon-court  having  fined  a  person  for  having  assumed  arms  without  matricula- 
tion, and  decerned  him  to  forfeit  the  furniture  which  bore  such  arms  ;  the  Lords 
found  that  the  Court  was  competent  in  such  actions,  but  that  its  jurisdiction 
was  not  privative.  And  on  the  merits  of  the  case,  they  found,  that  the  defender 
having  been  in  possession  of  a  coat-armorial  prior  to  statute  1592,  such  long 
possession  presumed  an  antecedent  right,  and  that  the  Lyon  could  do  no  more 
than  oblige  him  to  matriculate  and  pay  the  usual  fee. 

Mr.  Murray  was  cited  before  the  Lyon-court  by  the  Procurator-fiscal,  for  having 
assumed  ensigns-armorial  without  matriculation,  as  required  by  the  acts  1592,  c.  127, 
and  1672,  c.  21.  The  precept  concluded  upon  these  acts  for  certain  penalties,  and 
for  escheat  of  the  goods  and  furniture  on  which  the  arms  were  represented. 

The  Lyon-depute  having  decerned  in  terms  of  the  libel,  Mr.  Murray  brought 
the  cause  into  the  Court  of  Session  by  advocation ;  in  the  discussing  of  which,  two 
preliminary  points  occurred,  Whether  the  Lyon-court  was  competent  to  this  question ; 
and  if  competent,  Whether  it  was  likewise  privative  ? 

The  Court,  November  30,  1775,  "  repelled  the  objection  to  the  competency  of 
the  Lyon-court,  and  also  repelled  the  plea  of  its  jurisdiction  being  privative." 

[7657]  ^i^^  cause  having  been  remitted  to  the  Ordinary,  his  Lordship,  after  various 
procedure,  found  it  proved,  that  the  Murrays  of  Touchadam  were  in  possession  of 
a  coat-armorial  prior  to  the  act  of  Parliament  1592;  and.  that,  since  the  1660, 
they  had  been  in  use  to  bear  the  supporters,  crest,  and  device,  they  now  bear :  "  That 
such  long  possession  infers  an  antecedent  right,  and  excludes  all  challenge  of  defect 
of  such  antecedent  right :  That  William  Murray  was  not  in  mala  fide  to  continue 
the  use  of  the  armorial  bearings  which  his  predecessors  enjoyed  ;  and  that  there 
is  no  sufficient  warrant  for  the  penal  conclusions  of  the  original  summons ;  and, 
therefore,  assoilzied  Mr.  Murray,  reserving  to  the  Procurator-fiscal  to  charge  him 
to  matriculate  his  armorial  bearings  in  terms  of  the  statute  1672,  and  to  pay  the 
fees  exigible  from  a  baron,  and  no  more,  as  the  said  statute  bears  :  And  also,  reserving 
to  the  officers  of  the  said  court  to  exact,  further,  a  reasonable  sum  from  Mr.  Murray, 
in  case  he  chooses  to  be  furnished,  not  only  with  a  blazoning,  in  terms  of  art,  but 
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also  with  a  painting  in  water  colours,  and  other  ornaments  ;  these  being  thin^  wbich 
the  Lyon  is  not  bound,  by  law,  to  provide  without  a  suitable  remuneration.'* 

The  pursuers  having  reclaimed,  December  20,  1776,  the  Court  adhered  to  thk 
interlocutor,  excepting  as  to  the  fees  exigible  on  matriculation,  as  to  which  "  paitke 
were  allowed  to  be  heard  further." 

The  pursuers  alleged,  That,  as  to  the  fees,  subsequent  usage  had  derogated  fnHS 
the  statute  1672,  and  had  established  higher  fees.  In  support  of  which,  eleven  u- 
stances  were  condescended  on,  all  within  the  last  twenty  years. 

Answered ;  The  statute  regulates  the  fees  only  where  the  right  to  the  amu  to 
be  matriculated  is  prior  to  the  1672,  as  in  the  present  case.  But,  in  the  instances 
adduced  by  the  pursuer,  new  grants,  either  of  arms  or  supporters,  were  obtained 
from  the  Lyon,  and,  therefore,  they  establish  no  usage  contrary  to  the  statute.  These 
instances  are  likewise  too  few,  and  too  recent,  to  ascertain  the  legal  fees  in  any  case. 

The  Court  found, "'  That  the  Lord  Lyon  can  exact  no  higher  fees  for  matriculating 
Mr.  Murray  of  Touchadam's  arms  than  ten  merks,  being  the  fees  exigible  by  the 
statute  1672  from  a  baron." 

Act.  Solicitor-General,  Ja.  Boswell. — Alt.  Rae. 

Fd,  Dk,  v.  3,  p.  360.     Fac,  Col.  No.  22,  p.  36. 


No.  361.  [7658]  Earl  of  Bothwell  v.  L.  Cbssford.    February  7,  1610. 

A  prelate  having  made  an  heritable  bailie  of  his  barony,  or  regality,  is  not  thondit 
ti  have  done  that  privative  ;  but  notwithstanding  thereof,  he  may  sit  and  judge 
himself  whenever  he  pleases,  but  he  may  not  appoint  another  bailie.  Decided  betwixt 
Francis  Earl  of  Bothwell,  and  the  Laird  of  Cessford  bailie  of  the  regality  of  Kelso. 

Fd.  Die,  V.  1.  p.  509.    Haddington,  MS,  No.  1788. 


No.  350.  [7709]  Adam  Begbib,  Deacon,  and  William  Gibson,  Boxmaster,  to  the 
Incorporation  of  Tailors  of  Potterrow  and  Bristo  v.  Thomas  Brown,  Tailor  in 
Potterrow.     January  26,  1776. 

The  barony  of  Portsburgh  was  sold  in  1649  to  the  Town  of  Edinburgh.  Found,  thit 
the  jurisdiction  of  the  Bailie  of  that  barony  was  not  taken  away  by  t^e  Jam- 
diction  Act,  but  fell  under  the  exception,  *'  That  nothing  in  this  act  shall  extend, 
or  be  construed  so  as  to  take  away,  extinguish,  or  prejudice  any  jnrisdictioB 
or  privilege  by  law  vested  in,  or  competent  to  the  jurisdiction  and  commimitT 
of  any  Royal  Burgh  in  Scotland." 

In  1594,  a  Seal  of  Cause  was  granted  by  John  Towers,  Baron  of  Innerleith,  and 
Patrick  Knox,  one  of  the  Bailies  of  the  barony,  erecting  the  tailors  of  that  baiOBj* 
of  which  the  village  of  Portsburgh  was  a  part,  into  a  society,  with  certain  immunitiff 
and  privileges.  It  ordains,  ''  That  no  person  shall  be  allowed  to  work  as  a  tailor 
within  the  bounds  of  the  Potterrow,  Easter  and  Wester  Crofts  of  Bristo,  except 
they  be  first  presented  to  the  Baron  and  his  Bailies  ;  that  their  life  and  convenaticn 
may  be  tried,  and  their  free  goods,  and  armour  for  defence  of  the  country,  known, 
and  be  enrolled  amongst  the  brethren  of  that  craft  in  the  Baron  books,  and  to  pay 
a  certain  composition  into  the  box  of  the  craft,  as  shall  be  agreed  upon."  The  eun 
paid,  in  name  of  entry  money,  is  not  ascertained  in  the  Seal  of  Cause  ;  but  iuimemonil 
usage  has  fixed  it  at  the  sum  of  one  hundred  merks. 

Portsburgh  and  Bristo  made  a  part  of  the  barony  of  Innerleith,  of  which  the 
family  of  Towers  were  superiors,  when  the  Seal  of  Cause  was  granted  in  the  1994. 
Afterward,  the  lands  of  Portsburgh  and  Bristo  were  disposed  of  by  that  family  to 
Hepburn  of  Humbie  ;    and  from  him  the  Town  of  Edinburgh  pur- [7710]  "^^^^^ 
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these  I&nds,  and  were  infeft,  in  virtue  of  a  Crown  charter,  in  the  year  1649,  proceeding 
upon  the  resignation  of  Towers,  in  favour  of  Mr.  Hephurn.  By  the  Town's  charter, 
these  lands,  along  with  some  others  purchased  hy  the  Town,  are  erected  into  a  barony, 
by  fuwodamuSy  with  a  clause  of  exemption  from  the  jurisdiction  of  the  Sheriff  of 
the  county.  And,  by  an  after  clause,  the  barony  of  Portsburgh  is  of  new  erected 
into  a  burgh  of  barony ;  and  there  is  conferred  upon  the  Magistrates  the  privilege, 
"eligendi,  creandi,  faciendi,  et  continuendi,  baUvos,  clericos,  officiarios,  serjandos, 
et  alios  officiarios  necessarios  infra  diet,  burgum  baronise  pro  gubernatione  ejusd. 
ae  eligendi,  mutandi,  aut  retinendi  dictos  bahvos,  clericos,  et  alios  officiarios  annuatim 
in  dictis  ipsorum  officiis,  ac  etiam  faciendi  leges  et  statuta,  pro  meUore  gubernatione 
dicti  burgi  baronise,  prout  ipsis  videbitur  expediens."  This  charter  of  the  Town 
of  Edinburgh  is  recorded  in  the  records  of  Exchequer  ;  and,  since  the  purchase  of 
the  Town  of  Edinburgh  in  the  1649,  the  districts  of  Portsburgh  and  Bristo  form  one 
jurisdiction,  and  are  governed  by  two  Bailies,  who  are  appointed  by  the  common 
Council  of  Edinburgh. 

In  1774,  an  action  was  brought  before  the  Baihe  of  the  barony  of  Portsburgh,  at 
the  instance  of  the  above-named  persons,  against  Thomas  Brown,  tailor  in  Potterrow, 
libelling  upon  the  foresaid  Seal  of  Cause,  and  concluding,  that,  as  Brown  had  refused 
to  enter  freeman  of  the  incorporation,  he  should  be  obliged  to  take  down  his  sign, 
desist  from  working  within  the  barony,  and  should  pay  the  sum  of  £5  Sterhng,  in 
name  of  damages,  besides  the  expense  of  process  ;  in  which  the  BaiUe  pronounced 
an  interlocutor,  finding,  that,  as  he  had  refused  to  consi^  the  100  merks,  and  to 
comply  with  the  regulations  of  the  society,  he  should  desist  from  working  as  tailor 
witMn  the  barony,  and  pay  10s.  of  expenses. 

This  judgment  having  been  suspended,  with  regard  to  the  Seal  of  Cause,  thp 
suspender 

Argued,  That  it  cannot  possibly  afford  the  chargers  any  title  to  insist  in  the  present 
action,  in  that  there  is  nothing  produced  and  founded  upon,  but  an  extract  from 
the  books  of  the  Baron  Court,  signed  by  their  clerk,  which  is  not  evidence  in  law, 
either  of  the  tenor  of  the  Seal  of  Cause,  or  even  of  its  actual  existence  ;  for  the  Baron 
Bailie  Courts  are  not  considered  as  Courts  of  record ;  hence  no  extracts  from  their 
books  can  be  held  as  probative  in  any  degree  whatever ;  and,  of  consequence,  the 
title  upon  which  the  chargers  found  their  action  must  fall  to  the  ground. 

But,  farther,  the  suspender  must  beg  leave  to  question  Mr.  Towers's  title,  as 
Baron  of  Inverleith,  to  erect  any  incorporation,  with  the  exclusive  privileges  con- 
tended for  by  the  chargers  ;  as  it  is  apprehended,  that  no  society  can  be  a  legal  incor- 
poration, to  such  an  extent  or  effect,  without  the  authority  of  King  or  Parliament. 
And,  in  support  of  this  objection,  as  well  as  to  confute  an  argument  used  by  the 
chargers,  that,  independently  of  their  Seal  of  Cause,  they  have  a  "persona  standi, 
and  a  right  to  carry  on  the  present  action,  as  a  private  [7711]  society,  the  suspender 
referred  to  the  decision  pronounced  in  this  Court,  13th  February  1761,  Crawfurd 
V.  Mitchell,  voce  Society. 

In  support  of  his  second  reason  of  suspension,  viz.  That  the  Baron  Bailie  of  Ports- 
burgh is  not  a  Judge  competent  to  try  and  determine  in  the  present  question,  the 
suspender 

Pleaded,  That  the  power  and  jurisdiction  of  Baron  Courts  are,  by  the  act  the  20th 
of  Oeorge  II.  abolishing  heritable  jurisdictions,  clearly  and  expressly  limited  to 
questions  where  the  debt  and  damages  are  under  408.  Sterling ;  excepting  only  from 
this  limitation,  actions  for  recovering  and  uptifting  the  Baron's  rents. 

And,  as  to  the  clause  in  the  act  above  mentioned,  which  the  pursuers  had  founded 
upon,  viz,  '*  That  nothing  in  this  act  shall  extend,  or  be  construed,  so  as  to  take  away, 
extinguish,  or  prejudice  any  jurisdiction  or  privilege  by  law  vested  in,  or  competent  to 
the  jurisdiction  and  community  of,  any  Royal  Burgh  in  Scotland  "  ; 

By  the  charter  from  the  (>own,  in  favour  of  the  Town  of  Edinburgh,  no  greater 
privilege  is  conferred  on  them  than  was  on  Hepburn  of  Humbie,  or  Towers  his  author, 
original  superiors  of  the  land.  The  Magistrates  of  Edinburgh,  therefore,  as  superiors 
or  oarons  of  these  lands,  are  to  be  looked  upon  merely  as  individuals  :  As,  therefore, 
the  jurisdiction  and  privileges  of  Royal  Burghs  are  not  reserved  to  them  by  the  act, 
as  individuals,  but  as  communities,  the  Magistrates  of  Edinburgh  do  not  fall  under 
the  statute,  as  Barons  of  Portsburgh ;  nor  can  that  barony  be  affected  by  the  above 
clause,  any  more  than  it  would  have  been,  had  the  Town  of  Edinburgh's  authors  been 
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still  superiors.  Tbe  Town  of  Edinburgh,  as  a  Royal  Borgh,  has  all  its  privik^  and 
jurisdictions  reserved ;  but,  when  it  stands  in  the  light  of  a  private  baron,  it  moat 
suffer,  in  that  character,  the  restrictions  laid  on  by  the  act  of  Parliament ;  the  juna- 
diction  of  its  Baron  Bailie  must  be  confined  to  causes  within  iOs.  or  such  as  ngud 
payment  of  its  rents  and  profits. 

Upon  the  first  point,  the  chargers 

Answered,  That  through  all  Scotland,  and,  particularly,  within  the  baromes  and 
Lordships  belonging  to  the  City  of  Edinburgh,  numberless  incorporations  and  societies 
have  been  instituted  for  the  support  of  the  police,  and  for  the  maintenance  of  tiie 
poor.  The  privileges  of  these  societies,  being  of  the  greatest  advantage  to  the  countiy, 
have  always  been  protected  by  Courts  of  law,  especially  when  the  privileges  appear 
to  have  received  the  sanction  of  long  and  indisputed  usage ;  bein^  undoubtedly  as 
lawful  as  they  are  expedient,  especially  when  erected  within  regahties  or  baromea, 
whose  superiors  are  considered,  by  the  genius  of  our  law,  to  be  Uie  proper  guardians 
of  police,  and  the  protectors  of  good  government. 

As  to  the  Seal  of  Cause,  in  this  case,  an  extract  of  it  is  produced  under  the  hand 
of  the  clerk  of  the  Bailie  Court. 

f7712]  ^  Baron  Court,  in  some  respects,  is  not  considered  as  a  Court  of  record. 
But,  certainly,  in  matters  which  respect  their  own  jurisdiction,  and  their  own  privileges, 
every  order  of  Court  may  be  preserved,  and  extracts  of  it  by  the  clerk  must  be  held 
as  sufficient  evidence. 

Next,  with  regard  to  the  title  to  prosecute,  it  will  be  observed,  that  this  action  is 
raised  by  the  Deacon  and  Boxmaster  of  the  society  of  tailors,  *'  for  themselves,  and 
as  representing  the  incorporation."  There  can  be  little  doubt,  that  the  Deacon  or 
Boxmaster,  as  representing  their  society,  are  entitled  to  prosecute  their  rights  and 
privileges,  especially  before  the  Judge  of  the  territory.  Were  there  any  oifficnltj 
upon  the  general  point,  it  is  entirely  removed  in  this  case,  by  the  manner  in  which 
the  libel  is  laid,  founded  upon  the  undoubted  interest  of  the  Deacon  and  Boxmaster, 
who  are  themselves  tailors,  to  prevent  every  encroachment  upon  the  privil^es  of 
their  society. 

The  next  point  to  be  considered  is,  whether  the  Bailie  of  the  barony  of  Portsburgfa 
enjoys  the  jurisdiction  of  determining  the  privileges  of  the  societies  within  the  bounds 
of  the  barony  ? 

Jurisdiction  is  inseparably  connected  with  property.  Stair,  b.  2,  t^  4,  §  9»  and 
b.  2,  t.  3,  §  2  ;  Bankton,  b.  4,  tit.  16  ;  Erskine,  b.  2,  t.  3,  §  46. 

Again,  this  jurisdiction  of  the  Bailie  has  been  supported  by  usage ;  and  there 
is  not  perhaps  any  country  in  which  long  usage  or  consuetude  operates  more  power- 
fully than  in  Scotland ;  Dictionary  of  Decisions,  t;oce  Consuetude. 

The  chargers  have  discovered  no  instance  of  any  opposition  having  been  made  to 
the  jurisdiction  of  the  Bailie  of  Portsburgh,  that  respect  the  society  of  tailors.  How- 
ever, the  chargers  aver,  that  many  such  cases  have  occurred  as  the  present  one ;  but, 
upon  a  complaint  made  to  the  Bailie  against  any  person  who  attempted  to  settk  in 
the  barony,  without  entering  a  member  of  the  incorporation,  or  even  upon  information 
that  such  a  complaint  was  intended,  the  persons  thus  transgressing  upon  the  privileges 
of  the  incorporation,  have  always  either  entered  members  of  it,  or  have  desisted  from 
carrying  on  the  profession  within  the  liberties  of  the  barony.  All  the  cases  which 
the  chargers  can  discover,  to  ascertain  the  extent  of  the  Bailie's  jurisdiction,  respect 
the  other  societies,  which  are  entirely  in  a  similar  situation,  constituted  by  seals  of 
cause.  And  the  chargers  instanced  the  following,  viz.  a  petition  and  complaint 
against  John  Hastie,  a  painter,  for  having  worked  in  Portsburgh  and  Potterrow  in 
1750.  Another,  of  the  society  of  barbers,  against  George  Milne  in  Potterrow,  for  haring 
exercised  his  profession,  although  an  unfreeman,  within  the  barony.  And  a  third, 
of  the  incorporation  of  baxters  against  several  persons,  for  putting  up  signs  of  bread 
upon  their  doors  and  windows  ;  in  all  which,  the  respective  corporations  within  the 
city  were  also  parties,  in  virtue  of  an  agreement  between  them  and  the  incorporations 
in  Portsburgh  and  Potterrow  ;  and,  in  each  of  these  cases,  the  Bailie  had  pronounced 
judgment  against  the  deUnquents. 

But,  did  the  smallest  doubt  upon  this  subject  remain,  it  must  be  removed,  bj 
attending  to  the  clauses  in  the  town  of  Edinburgh's  charter,  in  the  1649  :  [7713]  ^'  ^' 
mimus  a  privilegio  et  jurisdictione  vicecomitis  vicecomitatus  nostri  de  Edinburgh. 
Et  concediraus  balivis  et  consulibus  de  Edinburgh,  pro  nunc  et  in  perpetuum,  officium 
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viceoomitis,  infra  bondas  terrarum  supra  specificatas."  The  lands  here  alhided  to  are 
ihe  baronies  of  Portsburgh  and  Potterrow. 

So  much  with  regard  to  the  jurisdiction  of  the  town  of  Edinburgh,  upon  their 
general  piivileges  as  barons,  and  as  conveyed  to  them  by  the  Crown  in  the  1649. 

If  the  Court  are  satisfied  that  the  town  ever  enjoyed  a  jurisdiction  sufficient  to 
determine  the  present  question,  it  will  certainly  appear  equally  clear,  that  it  is  pre- 
served to  them  by  the  jurisdiction  act  20th  George  11.  It  is  declared,  "  That  nothing 
in  tliis  act  shall  extend  or  be  construed  so  as  to  take  away,  extinguish,  or  prejudice 
any  juriadiction  or  privilege  by  law  vested  in,  or  competent  to  the  incorporation  or 
community  of  any  royal  burgh  in  Scotland,"  &c.  By  another  clause,  this  reservation 
ia  extended  to  ''  corporations  of  any  regaUty  or  barony,  the  magistrates  of  which  are 
independent  of  the  lord  of  regality  or  baron." 

The  chargers  will  not  give  themselves  the  trouble  of  defining  the  extent  of  such 
juriadiction  as  belongs  to  royal  boroughs,  or  boroughs  of  regality  and  barony,  whose 
jnriadictions  are  preserved  by  the  act  of  Parliament ;  yet,  see  Bankton,  b.  3,  tit.  10, 
§47  ;  Erskine,  b.  1,  tit.  4,  §  21.  All  that  the  chargers  contend  is,  that  the  baron- 
baiUie  of  Portsburgh  still  enjoys  a  jurisdiction  sufficient  for  vindicating  the  rights  of 
the  societies  within  that  barony. 

Observed  on  the  Bench  :  The  objection,  that  the  principal  seal  of  cause  is  not  pro- 
duced, comes  too  late.  In  fact,  they  have  a  very  good  seal  of  cause.  It  is  the  baron 
and  bailie,  sitting  in  judgment,  who  interpone  their  authority,  and  ordain  their  order 
or  ordinance  to  be  obeyed.  Many  such  societies  have  been  erected  upon  no  better 
foundation,  e,g.  Kilmarnock,  Paisley,  &c.,  and  it  were  dangerous  to  overturn  them. 
There  are  even  many  burghs  of  barony  where  corporations  have  been  created  by  long 
and  established  usage.  In  the  case  of  the  town  of  Kelso  t?.  Duke  of  Eoxburgh,  all 
the  seals  of  cause  were  lost,  but  they  had  had  continued  possession. — As  to  the  second 
point,  this  is  the  very  question  that  was  disputed  in  the  case  from  Gorbals  (vide  No.  97, 
),  7381) ;  nay,  the  present  case  is  much  stronger  ;  for  Portsburgh,  in  1469,  was  erected 
y  the  Crown  into  a  bur^h  of  barony ;  which  cleared  a  doubt  expressed  by  some  of  the 
other  judges,  on  the  notion  of  this  being  merely  a  common  barony. 

The  I^rds  "  found  the  letters  orderly  proceeded." 

Reporter,  Alva. — Act.  G.  Clerk. — Alt.  H.  Erskine. — Clerk,  Ross. 

Fol  Die.  V.  3,  p.  364.    Fac,  Col  No.  218,  p.  170. 


E 


No.  4.  [7721]  Laird  of  Renton  v.  Lady  Aiton.     June  26,  1634, 

A  clause  in  a  contract  conceived  in  favours  of  a  third  party,  albeit  not  of  his 
knowledge,  cannot  be  discharged  by  any  of  the  parties  contractors,  without  the 
consent  of  him  in  whose  favours  it  is  introduced,  if  the  contract  be  registrated  ;  for 
in  that  case,  it  is  as  good  as  it  had  been  delivered  to  the  said  third  party,  and  had 
become  his  evident. 

Fcl,  Die,  V.  1,  p.  511.    SfoUiswood  (Contracts),  p.  72. 

*^^*  Durie  reports  this  case  :  < 

June  25,  1634. — In  a  spuilzie  of  teinds  founded  upon  a  right  made  by  John  Stuart 
of  Coldingham,  and  Francis  Stuart  L.  Moriston,  and  Robert  Douglas,  to  the  pursuer 
of  the  same  teinds  ;  at  the  time  of  the  making  of  which  right,  the  pursuer  gave  a 
bond  to  the  said  persons,  authors  of  his  right,  that  he  should  never  exact  more  for 
these  teinds,  now  acclaimed  from  the  Lady  Aiton,  but  only  £100  yearly ;  which 
bond  is  registered  in  the  books  of  Council,  and  made  public  ;  and  upon  which  bond, 
the  Lady  Aiton  defender,  propones  this  exception,  that  she  could  not  be  found  to 
have  committed  spuilzie  ;  which  exception  the  Lords  found  relevant,  and  sustained 
it  to  elide  the  spuilzie ;  notwithstanding  that  the  pursuer  replied,  That  this  bond 
containing  the  foresaid  clause,  could  not  defend  her,  the  said  clause  being  conceived 
in  favours  of  a  third  party,  who  was  neither  present  the  time  of  the  parties  contracting 
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thereon,  she  not  being  a  party,  nor  knowing  any  thin^  of  the  bargain,  and  doiog 
nothing  upon  it,  nor  being  accepted  by  her,  nor  by  none  m  her  name,  and  so  hehoviod 
to  be  unprofitable  to  her,  being  stiptUntio  alteri  facta,  which  is  not  [7722]  profitable 
in  law  ;  likeas  thereafter  all  the  parties  authors  of  the  said  disposition,  and  lecciven 
of  the  bond,  containing  the  said  clause,  had  discharged  the  same,  and  all  the  whk 
heads  thereof,  to  the  pursuer,  except  the  L.  Moriston,  whereby  the  same  became 
extinct,  as  if  it  had  never  been  made,  seeing  she  was  not  contractor ;  which  lepij 
was  repelled  ;  for  the  Lords  found,  that  seeing  the  said  bond  was  registrated,  and 
so  made  public,  the  same  could  not  thereafter  vaUdly  be  discharged  withoot  tk 
consent,  and  express  deed  of  that  person  in  whose  favours  the  clause  was  conoeived; 
likeas  the  whole  persons  to  whom  the  same  was  made,  and  who  disponed  the  teii^ 
to  the  pursuer  had  not  at  all  discharged  the  same  ;  for  if  it  might  have  been  validly 
discharged  without  consent  of  the  third  person  (as  it  was  not  found)  yet  all  thtk 
consents  behoved  to  have  been  given  thereto ;  and  seeing  Horiston's  consent  vai 
not  adhibited,  who  survived  long  after  the  discharge,  and  which  is  now  impoaaiUe 
to  be  had,  he  being  now  deceased,  therefore  the  discharge  was  not  respected,  to 
derogate  to  the  said  third  person. 

Act.  Stuart  &  Nicolson. — Alt.  Advocatus  &  Belches. — Clerk,  Gibsoh. 

^  Durie,  p.  720. 


No.  5.  Irving  v,  Forbes.    June  8,  1676. 

Found  in  conformity  with  Wood  v,  Moncur,  No.  1,  p.  7719. 

Irving  pursues  the  Laird  of  Tolquhon  for  payment  of  a  bond  granted  br 

Tolquhon,  his  godsire,  as  principal,  WilUam  Forbes,  his  father,  who  was  then  vonof 
Laird  of  Tolquhon,  and  another  Forbes,  as  cautioners  ;  he  insisted  first  against  the 
cautioner,  who  is  alive,  who  alleged  absolvitor,  because  the  pursuer  had  granted  a 
bond  in  favours  of  Irving  of  Fedderet,  wherein  he  had  declared  this  cautioner  free 
of  this  bond.  It  was  answered,  Imo,  That  the  defender  had  no  right  by  that  clansf, 
unless  the  bond  had  been  deUvered  to  him,  or  at  least  accepted  by  Fedderet ;  and 
it  was  offered  to  be  proved  by  Fedderet's  oath,  and  the  witnesses  insert,  that  this 
bond  was  never  accepted  by  Fedderet,  nor  delivered  to  him,  nor  to  any  by  his  warraflt 
The  pursuer  replied,  That  this  clause  being  in  his  favours,  though  a  third  party,  it 
could  only  be  taken  away  by  his  oath,  for  no  man  is  obliged  to  prove  the  delivery 
or  acceptance  of  a  writ,  if  it  be  out  of  the  subscriber's  hand,  unless  the  contrary  W 
proved  by  his  oath  in  whose  favours  the  writ  is. 

The  Lords  found  that  this  clause,  though  in  a  writ  betwixt  two  other  parties, 
was  valid  in  favours  of  this  third  party,  and  that  the  not  delivery  or  acceptann 
thereof,  was  only  probable  by  his  oath. 

The  pursuer  did  next  insist  against  Tolquhon  as  representing  his  father,  the  otkff 
cautioner,  who  alleged  that  this  bond  bore  not  to  be  subscribed  by  his  father,  whfl» 
name  was  William  Forbes  ;  but  this  being  only  an  extract  of  the  [7723]  bond  refi»- 
trated  in  anno  1649,  which  bore  sic  suhscribitur  Patrick  Forbes  of  Thainatoun,  and 
offered  to  prove  that  there  was  one  Patrick  Forbes  in  Thainstoun  at  that  time,  tht 
principal  bond  being  lost  with  the  registers.  It  was  answered.  That  the  pursuer's 
father  was  ordinarily  designed  of  Thainstoun,  and  was  so  designed  in  tlie  bod?  oi 
the  bond,  and  his  ordinary  subscription  was  W.  Forbes,  which  W.  is  very  like  a  P.. 
and  which  is  very  like  another  subscription  produced.  And  fot  further  adminiedi- 
tion,  produced  a  horning  against  young  Tolquhon  in  his  own  lifetime,  and  offered 
to  prove,  that  his  money  was  arrested  upon  this  bond,  and  a  decreet  for  making 
such  forthcoming  against  him,  and  whereupon  a  part  was  paid. 

The  Lords  ordained  these  writs  to  be  produced,  and  the  surviving  cautioner  to 
be  examined  ex  officio,  upon  this  point. 

The  pursuer  insisted  against  Tolquhon,  as  vitious  intromitter  with  his  fatiier's 
goods,  who  alleged  absolvitor  from  vitious  intromission,  because  he  was  executor 
confirmed  before  intenting  of  this  cause.     The  pursuer  answered,  That  he  was  vitious 
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intromitter,  in  so  far  as  he  had  fraudfully  omitted  things  intromitted  with  by  him 
and  had  not  confirmed  the  same. 

The  Lords  repelled  the  allegeance,  and  refused  super-intromission,  but  by  con- 
firniation  ad  amissa,  and  by  way  of  action,  and  that  the  quot  might  not  be  lost, 
according  to  their  ordinary  custom.    See  PROor. 

Fd.  Die.  V.  1,  p.  511.    Stair,  v.  2,  p.  424, 


No.  9.    [7728]  Thomas  Tait  r.  Thomas  and  Margaret  Pollocks.    July  20,  1738, 

A  provision  in  a  contract  of  marriage  to  the  wife's  children  of  a  former  marriage, 
was  found  not  to  import  a  jus  qucssitum  tertio,  but  only  a  destination  of  succession, 
alterable  at  pleasure  by  the  husband  and  wife. 

In  the  contract  of  marriage  entered  into  betwixt  Christian  Morison  and  John 
Tait,  he  provided  her  *'  in  and  to  the  hail  insight  and  household  plenishing,  and  other 
moveable  goods  and  gear,  belonging  to  him,  with  power  to  her  to  use  and  possess 
the  same  during  all  the  days  of  her  lifetime,  in  case  she  survive,  and  remain  unmarried." 
The  contract  further  declares,  ''  That,  after  her  decease,  it  is  to  be  divided  in  the 
following  manner,  viz.  two-thirds  thereof  to  Thomas  and  Margaret  Pollock's  children, 
procreated  betwixt  Christian  Morison  and  Hugh  Pollock,  her  second  husband  ;  and 
failing  of  them,  or  either  of  them,  by  decease,  the  deceaser's  third  to  accresce  and 
belong  to  the  survivor  ;  which  failing,  by  both  their  deceases,  to  the  said  John  Tait 
and  Christian  Morison,  spouses,  their  nearest  heirs  and  assignees  whatsoever ;  and 
the  other  third  of  the  said  moveables,  goods,  and  gear,  to  pertain  to  the  said  John 
Tait,  his  assignees,  or  to  which  of  his  children  he  should  think  fit  to  dispone  the  same 
before  his  decease,"  &c.  And,  by  another  clause,  the  liferent  use  of  the  household 
furniture  is  reserved  to  the  longest  liver  of  them  two,  with  full  power  to  them  to 
meddle,  intromit  with,  possess,  use,  and  dispose  thereof,  at  pleasure."  Thereafter 
the  said  John  Tait  disponed  to  the  said  Christian  Morison,  her  executors  and  assignees, 
all  household  plenishing,  goods,  gear,  and  effects,  that  should  happen  to  pertain  to 
him  the  time  of  his  decease,  with  this  quality  or  provision.  That  in  case  Thomas  Tait, 
his  second  son,  survived  his  said  spouse,  the  one  half  of  the  plenishing  should,  after 
the  decease  of  his  spouse,  accresce  and  belong  to  him,  or  the  value  thereof,  in  his 
option. 

John  Tait  died  first,  whereupon  Christian  Morison  confirmed  the  general  dis- 
position ;  and,  after  her  decease,  Thomas  Tait  brought  a  process,  upon  the 
[7729]  above  disposition,  against  Thomas  and  Margaret  Pollock,  for  the  half  of  the 
household  plenishing. 

For  the  defenders,  it  was  pleaded.  That,  from  the  clauses  above  recited,  it  is 
plain,  that  two-thirds  of  the  household  plenishing  are  declared  absolutely  to  belong 
to  them  nominatim ;  in  so  much,  that  the  portion  of  the  deceasing  is  ordained  to 
accresce  to  the  survivor  ;*  and,  failing  of  him,  only  to  John  Tait  and  Christian  Morison, 
their  heirs  and  assignees ;  from  which  it  is  plain,  John  Tait  did  not  intend  to  retain 
a  power  to  alter,  with  respect  to  this  provision  in  their  favour ;  consequently,  a 
jus  qucBsitum  was  thereby  acquired  to  the  defenders,  which  could  not  be  taken  from 
them  by  any  gratuitous  deed  of  John  Tait's  ;  more  especially,  as  marriage-contracts 
are  solemn  deeds,  and  the  articles  therein  mentioned  are  presumed  to  be  agreed 
upon  for  onerous  causes.  It  is  true,  that,  in  many  contracts  of  marriage,  the  husband 
and  wife  are  understood  to  be  fiars,  when  the  liferent  is  only  provided  to  them,  and 
the  fee  to  the  children  nascUuri,  But  the  present  case  is  quite  different,  as  the 
defenders  are  nominatim  put  in  the.  fee  of  the  sub j  ect ,  by  the  settlement  in  the  contract ; 
neither  can  the  words,  "  with  full  power  to  them  to  meddle,  intromit  with,  possess, 
use,  and  dispose  thereof  at  their  pleasure,"  vary  the  argument,  as  that  cause  can 
never  be  pleaded  so  high  as  to  give  the  husband  a'power  to  alter  gratuitously,  thereby 
to  overturn  the  whole  tenor  of  the  contract ;  more  especially  as,  from  the  words 
sabsequent  thereto,  viz.  "  which  liferent-provision  above-mentioned,"  &c.,  it  is 
plain,  the  power  of  ^posal  is  solely  applicable  to  the  liferent  competent  to  the  husband 
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and  wife,  that  clause  being  intended  only  to  convey  to  the  liferenteis  audi  a  beaky, 
power,  and  use,  over  these  goods,  as  was  consistent  with  theb  liferent-right. 

Answered  for  the  pursuer ;  The  contract  contained  not  only  the  ordinary  pro- 
visions in  marriage-settlements,  but,  further,  clauses  which  were  fitter  for  a  testa- 
ment,  in  so  far  as  the  husband  thereby  nominates  those  whom  he  intended  for  liii 
successors  in  his  moveables.  It  is  true,  the  nomination  is  not  made  in  words  commonhr 
used  in  provisions  of  succession  ;  instead  of  instituting  heirs  or  executors,  the  term 
in  this  deed  are,  ^'  after  the  dissolution  of  the  marriage,  by  both  our  deceases,  shall 
be  divided,"  kc.  But,  it  is  thought,  it  would  be  wresting  what  appears  to  hare 
been  the  meaning  of  the  parties  to  a  strange  degree,  if  these  words  were  interpreted 
as  constituting  an  unalterable  right  in  the  defenders  to  two-thirds  of  the  pursuer^? 
father's  moveables.  In  short,  the  meaning  of  the  clause  is.  That,  upon  ceasing  of 
the  liferent-right  of  the  moveables,  constitute  in  favours  of  the  wife,  in  case  of  her 
survivance,  the  defenders  should  succeed  to  two-thirds  thereof,  and  the  pmsoer 
to  the  other  third,  in  case  the  said  moveables  should  not  be  disposed  of ;  so  that 
it  is  plain,  this  was  only  a  destination  of  succession,  which  is  further  evident  from 
the  words,  *'  reserving  to  the  parties  power  to  dispose  of  the  subjects  at  their  pleasue.'* 
Neither  can  there  be  any  doubt,  but  that,  notwithstanding  this  declaration  of  the 
husband's  intention,  he  could  have  sold  or  gifted  the  moveables,  as  diat  would  have 
been  no  [7730]  more  than  altering  a  simple  destination.  Besides,  if  it  had  been 
intended  to  have  stripped  the  husband  of  the  property,  and  to  make  him  only  a 
naked  liferenter,  some  words  would  have  been  found  importing  that  intention,  which 
no  where  occur  in  the  contract. 

The  Lords  found.  That  the  provision  in  the  contract  of  marriage  between  John 
Tait  and  Christian  Morison,  providing  two-thirds  of  their  household  plenishing  ia 
the  events,  and  with  the  reserved  powers  therein  mentioned,  in  favours  of  Thomas 
and  Margaret  Pollocks,  children  of  the  said  Christian  Morison,  imports  only  a  destzoa- 
tion  of  succession ;  and  that  the  same  was  alterable  by  the  said  John  Tait,  with 
consent  of  the  said  Christian  Morison,  at  pleasure ;  and  found  the  same  aocorduDglr 
altered  by  the  disposition  by  the  said  John  Tait,  in  favours  of  his  said  spouse,  and 
accepted  by  her,  whereby  the  half  of  said  household  plenishing  is,  in  the  event  therein 
mentioned,  granted  to  Thomas  Tait,  the  pursuer ;  and  therefore  sustained  procen 
at  his  instance  for  the  half.  C.  Home,  No.  98,  p.  156. 


No.  10.     Mabion  Warnoch  v.  Margabbt  Mubdoch.    January  8,  1759. 

Found  in  conformity  with  Bishop  of  St.  Andrews  t;.  Wylie,  No.  3,  p.  7720. 

James  Olen,  in  his  marriage-contract  with  Margaret  Murdoch,  3Ist  May  1751, 
provided  her  to  a  certain  annuity  after  his  death,  payable  at  two  terms  in  the  year, 
to  which  was  subjoined  this  clause  :  ''  But  in  case  that  Marion  Warnoch,  stepmother 
of  the  said  James  Glen,  and  widow  of  the  deceased  John  Glen,  merchant  in  Glaagov, 
his  father,  shall  survive  the  said  James  Glen,  and  that  the  said  Margaret  Munkich, 
his  future  spouse,  be  then  also  alive,  then  she  and  her  annuity,  in  every  event,  shall 
be  burdened  with,  and  she,  with  consent  foresaid,  obliges  herself  to  pay  the  saai 
of  £12  Sterling  yearly  to  the  said  Marion  Warnoch,  from  the  said  annuity,  at  the 
terms  before  specified,  for  payment  of  the  said  Margaret  Murdoch's  annuity,  and 
beginning  at  the  same  time,  and  that  during  the  joint  lives  of  the  said  Margaret 
Murdoch  and  Marion  Warnoch  allenarly." 

In  December  1756,  James  Glen  executed  a  settlement  of  his  affairs,  by  which 
he  divided  his  fortune  amongst  his  children.  This  settlement  contained  the  foliowbi 
clause  :  "  But  as  to  a  gratuitous  aimuity  of  £12  Sterling  yearly,  mentioned  in  my 
contract  of  marriage,  and  intended  to  be  given  by  me  to  Marion  Warnoch,  my  step- 
mother, and  with  which  I  burdened  my  wife  and  her  annuity,  as  specified  in  the 
said  contract,  I  do  hereby,  for  good  reasons,  revoke,  recall,  and  make  void  the  said 
provision  of  £12  Sterling  yearly,  in  favour  of  the  said  Marion  Warnoch,  deckriBf 
that  the  said  Margaret  Murdoch,  and  her  aimuity  and  provisions,  and  my  estate 
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and  Buccesaion,  shall  be  as  free  of  the  said  £12  Sterling,  as  if  the  same  had  never  been 
mentioned  in  tiie  said  contract." 

[7731]  Jaines  Glen  died  very  soon  after  executing  this  settlement,  and  Margaret 
Muidodi,  his  wife,  refused  to  make  payment  to  Marion  Wamoch,  his  stepmother, 
ol  the  £12  of  annuity,  because  it  had  been  discharged  by  her  husband's  last  settlement. 

An  action  was  brought  against  her  by  Marion  Warnoch,  upon  this  ground,  That 
by  the  clause  first  recited  in  James  Glen's  contract  of  marriage,  a  right  was  estab- 
lished in  favour  of  the  pursuer,  his  stepmother,  which  it  was  not  thereafter  in  his 
power,  with  the  concurrence  of  his  wife,  to  revoke,  without  the  consent  of  his  step- 
mother ;  for  that  when  a  right  in  favour  of  a  third  party  is  expressed  in  a  contract 
between  two  persons,  the  right  is  effectual  to  that  third  party,  though  not  present 
nor  accepting,  and  it  cannot  be  recalled ;  but  that  third  party  may  compel  either 
of  the  contractors  to  exhibit  the  contract,  and  thereafter  may  insist  for  performance. 
This  is  clearly  set  forth  to  be  the  law  of  Scotland  by  Lord  Stair,  b.  1,  tit.  10,  §  5,  and 
it  is  supported  by  various  decisions ;  9th  January  1627,  Nimmo,  No.  16,  p.  7740 ; 
25th  June  1634,  Renton,  No.  4,  p.  7721 ;  18th  December  1633,  Bishop  of  St.  Andrews, 
No,  3,  p.  7720. 

Answered ;  The  provision  in  favour  of  the  pursuer  was  gratuitous ;  she  was 
no  party  to  the  contract,  and  the  stipulation  was  entirely  between  James  Glen  and 
his  wife ;  it  was  submitted  to  by  the  wife,  not  upon  account  of  Marion  Warnoch, 
but  upon  account  of  her  own  husband ;  the  stipulation  was  a  voluntary  eventual 
burden,  created  by  him  upon  his  wife's  annuity  ;  and  no  good  reason  can  be  figured 
why  he  might  not  again  free  his  wife's  annuity  of  that  burden,  when  he  found  reason, 
or  chose  to  do  so  ;  for  he  never  could  mean,  that  it  should  not  be  in  his  own  power, 
if  he  saw  cause,  to  relieve  his  wife  of  that  burden.  James  Glen  and  his  wife  had 
it  certainly  in  their  power  to  have  destroyed  their  contract  of  marriage  by  joiut 
consent,  and  to  have  entered  into  a  new  contract,  in  which  they  were  not  obliged 
to  insert  this  burden.  Besides,  no  deed  can  be  effectual  without  delivery;  and, 
in  this  case,  there  was  no  delivery  to  Marion  Warnoch,  nor  was  the  deed  even  put 
into  the  register,  which  is  held  to  be  a  general  delivery  to  all  parties  interested.  If 
it  is  said,  tiiiat  the  delivery  of  the  contract  of  marriage  b^  the  wife  to  James  Glen, 
must  be  held  as  a  delivery  to  him,  for  the  behoof  of  Marion  Wamoch,  the  contract 
cannot,  even  upon  this  footing,  have  a  stronger  effect,  than  if  he  had  taken  a  bond 
from  his  wife  for  payment  of  this  annuity  to  lus  stepmother ;  in  which  case,  he  might 
certainly  have  given  up  or  discharged  that  bond  at  his  pleasure ;  his  wife  was  bound, 
but  he  himself  was  not ;  and  he  was  at  liberty  to  discharge  the  obligation  upon  her. 

The  Lord  Bankton  Ordinary  "  found.  That  the  defender  must  take  her  liferent, 
with  the  proper  burdens,  as  there  stipulated,  and  therefore  repelled  the  defence, 
and  decerned  for  payment  of  the  £12  Sterling  yearly." 

"  The  Lords  adhered." 

Act.  J.  Dalrymple. — Alt.  T.  MiLiiBR. — Clerk,  Pbinole. 
W.  J,  Fol  Die.  V.  3,  p.  365.    Fac.  Col  No.  156,  p.  278. 


No.  11.     [7732]  The  Lady  Carneoy  v.  The  Lord  Cranburn.    January  30,  1663. 

Property  may  be  transferred  without  the  knowledge  of  the  disponee  ;  and  upon  this 
footing  recognition  was  sustained  upon  an  infeftment  granted  to  an  infant  out  of 
the  country,  without  necessity  to  allege  there  was  any  mandate  to  accept  of  the 
infeftment. 

Lady  Ann  Hamilton,  and  the  Lord  Carnegy,  her  husband,  as  having  obtained  a  gift 
of  recognition  from  the  King,  of  the  barony  of  Innerwick,  and  being  thereupon  infeft, 
pursues  the  Lord  Cranburn,  to  whom  the  same  was  disponed,  by  the  Earl  of  Dirleton, 
grandfather  to  both,  for  declaring  the  recognition,  and  the  donatrix'  right,  in  so  far  as 
James  Maxwell,  late  Earl  of  Dirleton,  holding  the  said  lands  of  his  Majesty's  ward  and 
relief,  had,  without  his  Majesty's  consent,  alienated  and  disponed  the  same  to  James 
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Cecile,  his  oye,  then  second  son  to  the  Lord  Cranbum,  procreated  betwixt  him  and  tb 
Earl  of  Dirleton's  second  daughter.  It  was  alleged  for  the  defender  absolvitor ;  became, 
where  there  was  no  inf eftment,  there  could  be  no  alienation  nor  recognition ;  and  tien 
could  be  no  infeftment  without  the  same  were  granted  to  the  disponer,  or  his  procmator, 
to  the  accepter  or  his  procurator ;  but  here  there  was  no  accepter  nor  procuata, 
because  Cranburn  being  then  a  child,  and  in  England,  had  granted  no  mandate  to 
take  this  sasine,and  therefore  had  raised  reduction  thereof, as  done  without  his  vairast; 
and  as  to  the  procuratory  expede  in  the  Chancellary,constituting  an  attomeyto  thesaid 
James  Cecile,  the  expeding  thereof  was  without  his  knowledge  or  warrant,  and  tbeiefoie 
the  sasine  being  taken  without  his  warrant,  was  null,  and  made  no  alienation  nor 
recognition  ;  as  if  any  heritor  disponing  ward  lands,  and  giving  a  precept  of  sasine.  if 
any  third  party  should  accidently  find,  or  steal  away  that  precept,  and  take  sasine,^ 
same  would  be  found  null,  as  without  warrant,  and  would  infer  no  recognition.  Sdlj. 
Absolvitor,  because  the  disposition  to  the  defender  bears  expressly,  that  Diiietioi} 
dispones,  failing  heirs-male  of  his  body  ;  so  that  it  being  conditional,  and  the  sasine  being 
acttu  legitimtM  qui  nee  recipit  diem  nee  conditionemy  the  same  is  null ;  for  if  Dirleton  had 
an  heir-male  of  his  own  body,  he  would  have  excluded  James  Cecile,  not  by  wav  of 
reversion  or  retrocession,  there  being  none  such  in  the  disposition  ;  therefore  it  beboTed 
to  be  a  suspensive  condition.  3dly,  Absolvitor,  Because  though  the  sasine  had  been 
accepted  warrantably,  yet  the  accepter  was  minor,  and  thereupon  leased,  and  on^t 
to  be  restored  and  the  sasine  annulled,  and  consequently  the  recognition.  The  pnnse 
answered  to  the  first,  non  rdevat,  for  albeit  there  had  been  no  attorney  out  of  the  Chan- 
cellary,  the  sasine  would  have  l3een  valid,  because  there  needs  no  other  procnratorr 
for  taking  of  sasine,  but  only  the  precept  of  sasine,  which  is  an  express  mandate  of  tJ» 
disponer,  and  the  having  thereof  in  the  attorney's  hand,  is  a  [7733]  sufficient  evidence 
of  the  warrant  or  mandate  to  be  attorney  for  the  receiver,  which  proves  sufficicsdr 
his  warrant,  neither  was  there  ever  any  more  required  to  a  sasine  in  Scothuid ;  and  If 
more  were  required,  all  sasines  would  be  null,  it  being  ordinary  to  give  saaines  to 
infants,  or  absents  out  of  the  country  ;  but  the  delivery  of  the  precept  by  the  disponer, 
to  any  person  in  name  of  the  accepter,  is  a  sufficient  mandate  or  attorney  for  the 
accepter,  especially  here,  where  a  grandfather  gives  infeftment  to  his  oye,  hemi^t 
well  give  a  warrant  to  an  attorney,  for  him  to  accept.  To  the  second,  albeit  tbe 
disposition  bears,  faihng  heirs-male  of  the  disponer's  body,  yet  the  precept  is  directed 
to  give  present  state  and  sasine  without  delay,  whereby  it  is  clear  that  the  disponer's 
meaning  was  not,  that  this  condition  should  be  suspensive,  to  impede  the  infeftment ; 
and  therefore  all  it  could  operate  is,  to  have  the  effect  of  a  resolutive  condition,  that  if 
any  heir-male  should  be  supervenient,  he  might  upon  that  condition  pursue  Jan» 
Cecile  to  renounce  the  right,  or  to  declare  it  null ;  neither  is  a  sasine  adus  kgiiiwai. 
and  though  it  were,  and  were  incapable  of  a  day  or  condition,  yet  that  would  net 
annul  the  act,  but  annul  the  condition  or  day,  as  aditio  hcereditatis  is  actus  kgUimuf : 
yet  if  any  man  enter  heir  for  a  time,  or  under  condition,  he  is  heir  simply,  and  the  time 
and  condition  is  void,  but  not  the  entry  itself.  To  the  third,  albeit  regulanler  minois 
leased  may  be  restored,  yet  that  hath  its  exceptions,  as  a  minor  being  denounced  rebel 
and  his  escheat  fallen,  or  thereafter  his  liferent,  or  bearing  in  non-entry,  either  simply, 
or  through  a  wrong  or  informal  infeftment,  he  would  never  be  restoiid  against  tibese 
casualties,  so  neither  against  the  taking  of  sasine,  in  so  far  as  may  infer  recognitio£. 
2dly,  There  could  be  by  the  sasine  no  lesion  at  that  time,  Cranburn  being  then  but  te 
mother's  second  son,  and  not  alioqui  successuuM,  to  the  half  of  the  estate,  as  now  he  is. 
neither  is  ever  lesion  interpreted  by  the  pre]  udice  of  any  part  of  a  deed,  unless  there  were 
lesion  of  the  whole  ;  as  if  lands  were  disponed  to  a  minor,  with  the  burden  of  debts, 
he  could  not  reduce  the  burden  of  debts  as  to  his  lesion,  unless  thereby  the  vhoie 
disposition  were  to  his  lesion. 
,,  The  Lords  repelled  these  three  defences. — See  Minor — EEcooNmoN. 

Fd.  Die.  V.  1,  p.  511.     Stair,  v.  1,  p.  166. 
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No.  12.     [7735]  Colonel  Borthwick  v.  Thomas  Laurie,  Merchant  in  Edinburgh. 

January  20, 1686. 

The  Lords  sustained  the  deliverjr  of  a  paper,  though  not  to  the  party,  but  to  another 
for  his  behoof,  though  he  knew  nothing  of  it,  and  so  could  not  accept  it. 

Fol.  Die.  V.  1,  p.  51L    Fountainhall,  v.  1,  p.  394. 


No.  13.    The  Lord  Lindorbs  v.  John  Stewart  of  Innernytie.    December  8,  1714. 

The  maker  of  a  tailzie  containing  irritant  clauses  upon  himself,  and  all  the  substitutes, 
has  right  to  call  for  the  deed  as  his  proper  evident,  to  be  cancelled  or  not  at  his 
pleasure. 

The  deceased  and  present  Lord  Lindores  made  a  tailzie  of  their  estate  in  favours  of 
certain  heirs,  reserving  a  faculty  to  this  Lord  Lindores,  who  was  fiar,  to  alter,  innovate, 
and  dispose  of  the  estate  at  his  pleasure. 

The  said  present  Lord  Lindores  did,  in  anno  1706,  grant  a  procuratory  for  resigning 
the  foresaid  estate  in  favours  of  himself  and  the  heirs  of  his  body ;  which  failing,  to  John 
Stewart  of  Innernytie,  and  other  heirs  therein  mentioned,  under  prohibitory  and 
irritant  clauses,  as  well  upon  my  Lord,  the  granter  of  the  procuratory,  as  upon  the  other 
heirs  of  tailzie. 

Upon  this  bond  no  resignation  followed,  nor  was  it  registered  in  the  register  of 
tailzies  ;  but  both  the  two  tailzies  were  put  in  the  hands  of  Oliphant  of  Carpew,  with 
a  doquet  on  the  paper  wherein  they  were  wrapped,  written  by  my  [7736]  Lord's  hand 
thus,  "  To  the  Laird  of  Carpew  to  be  kept  for  the  use  of  all  concerned." 

My  Lord  Lindores  pursues  an  exhibition  of  these  tailzies  against  Carpew,  and  the 
sancie  being  exhibited  in  the  clerk's  hands,  compearance  is  made  for  Innernytie, the  next 
heir  of  tailzie,  failing  heirs  of  my  Lord's  body,  who  alleged,  that  these  tailzies  being  put 
in  Carpew's  hand  for  the  use  of  all  concerned,  he  who  was  the  presumptive  heir  had 
interest  to  crave  that  the  tailzies  might  be  registered,  because  the  last  tailzie  did 
contain  prohibitory  and  resolutive  clauses  upon  the  pursuer  himself,  the  granter  of  the 
procuratory,  as  well  as  other  heirs ;  and  if  the  tailzies  were  given  up  to  lum,  he  would 
cancel  the  same,  and  thereby  evacuate  the  tailzie  and  order  of  succession  ;  2do,  The  said 
tailzies  were  depositated  for  the  special  use  of  the  substitute  heirs  of  tailzie. 

It  was  answered,  Imo,  to  the  depositation  on  which  Innernytie  founds  his  interest ; 
he  could  not  be  admitted,  because  there  was  no  depositation  for  the  use  of  substitute 
heirs  of  tailzie,  but  only  for  the  pursuer's  own  behoof,  if  he  called  for  the  same  as  he  has 
done ;  and  if  he  had  neglected  to  call  for  them  in  his  life,  then  there  would  have  arisen  an 
interest  to  the  next  heir  of  tailzie  ;  but  it  can  never  be  presumed  that  the  custody  was 
given  to  Carpew  exclusive  of  the  right  of  the  maker  of  the  tailzie  ;  2do,  The  pursuer  being 
the  fiar  and  maker  of  the  tailzie,  upon  which  no  resignation,  registration,  or  infeftment 
had  followed,  it  continues  yet  as  a  mere  destination  ambulatory  at  the  maker's  pleasure, 
as  has  been  frequently  foimd,  and  especially  in  the  case  of  Muirhead  of  Breadisholm  * 
against  his  daughter-in-law,  where  Breadisholm  having  granted  a  disposition  in  favours 
of  his  eldest  son,  an  infant,  in  fee  without  any  onerous  cause,  which  he  afterwards  can- 
celled, the  Lords  found,  that  he  might  lawfully  do  it,  albeit  infeftment  had  followed 
upon  it ;  and  sicklike,  23d  June  1713,  Scot  of  Ralburn  v.  Scot,  voce  Tailzie,  a  tailzie 
being  granted  without  an  onerous  cause  in  favours  of  the  maker  of  the  tailzie  in  liferent, 
and  his  father  in  fee,  and  failing  heirs  of  the  father  and  son,  to  other  heirs  of  entail, 
the  Lords  found  the  said  tailzie,  while  it  remained  in  the  terms  of  a  personal  right  not 
perfected  by  charter  and  sasine,  was  revokable  and  revoked  by  a  posterior  tailzie  made 
by  the  maker  of  the  said  tailzie,  with  consent  of  his  father  the  ^rst  member. 

It  was  repUed  ;  Vnusquisque  est  rei  sucb  moderator  et  arbiter,  et  ^potest  quam  vdit  sibi 

*  See  General  List  of  Names. 
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legem  decere,  and  as  by  the  first  tailzie  there  was  a  faculty  reserved  to  alter,  so  he  miglit 
as  he  did  by  the  second,lay  a  restriction  upon  himself  as  well  as  the  other  heirs  of  tailxie, 
and  renounce  that  faculty  whereby  his  power  of  alienating,  or  altering  ceased ;  and 
de  facto  the  tailzie  contains  a  clause  disabling  him  and  all  substitute  heirs  of  tailzie  to 
alter,  whereby  he  becomes  a  limited  fiar,  and  cannot  contract  debt,  nor  alter  the  order 
of  succession,  in  prejudice  of  the  substitute  heirs  of  tailzie,  to  whom  he  is  ju»  fuasUwK : 
and  though  the  tailzie  was  gratuitous,  yet  being  made,  it  is  every  way  as  binding  againit 
the  maker  as  if  it  were  onerous.  2do,  Innemytie's  interest  is  the  more  clear  b? 
[7737]  the  depositation  in  Carpew's  hands,  to  be  kept  by  him  for  the  use  of  ail 
concerned. 

"  The  Lords  found,  that  the  pursuer,  who  was  fiar  and  maker  of  the  tailzie,  had 
right  to  call  for  delivery  of  the  tailzie  to  him  as  his  own  proper  evident,  notwith- 
standing of  the  prohibitory  and  irritant  clauses  above  mentioned.^' 

Fd.  Die.  v.  1,  p.  512.     Dalrymjde,  No.  123,  p.  171. 


No.  15.    Sir  John  Baibd  v.  Creditors  of  Mb.  Hugh  Murray.    January  4,  1744. 

A  sum  of  money  was  put  into  the  hands  of  a  party,  with  a  declaration  that  it  vas 
to  be  paid  to  the  nearest  of  kin  of  a  certain  person.  It  was  found  tiie  penon 
who  deposited  it,  might  have  reclaimed  it,  so  that  the  nearest  of  kin  acquired 
no  preferable  right. 

In  the  year  1737,  Sir  James  Rochead  made  a  settlement  of  his  estate,  heritable 
and  moveable,  upon  certain  persons,  as  trustees  for  behoof  of  his  heirs  therein  named. 
Hugh  Murray,  the  only  accepting  trustee,  did,  in  December  1737,  confirm  the  move- 
ables ;  and,  not  having  leisure  to  execute  the  office  of  executor,  he  granted  a  factory 
to  George  Gordon,  writer  in  Edinburgh,  to  uplift  the  moveable  debts,  grant  disduuges, 
and  to  accompt  to  him  for  his  intromissions.  In  September  1740,  Mr.  Murray  and 
George  Gordon  instituted  an  accompt  upon  the  subject  of  the  factory,  by  which 
George  Gordon  came  to  be  debtor  to  his  constituent  in  the  sum  of  £286  Sterlioe, 
for  which  Geoi^e  Gordon  granted  bill  of  even  date  with  the  fitted  accompt,  payabk 
to  Mr.  Murray  [7738]  or  order,  and  bearing  value  received ;  and,  of  tiie  same  date, 
sot  a  full  discharge  from  Mr.  Murray  of  his  factory,  and  all  obligations  arising  thef^ 
&om.  In  March  1741,  Mr.  Murray  being  about  to  leave  the  town,  and  apprehoiding 
that  a  demand  might  be  made  upon  him  by  the  next-of-kin  of  Sir  James  Bodiead 
for  the  balance  in  his  hands,  for  which  they  had  obtained  a  decree  against  him  u 
Sir  James's  executor,  he  lodged  in  the  hands  of  Andrew  Ghalmer,  his  first  clerk.aDd 
ordinary  doer,  George  Gordon's  bill  indorsed  blank,  with  a  furtiier  sum  in  maney, 
to  answer  the  said  demand,  and  took  from  him  a  declaration  in  the  following  tenoB: 
*'  I  Andrew  Chalmer  writer  in  Edinburgh,  gnuit  that  Mr.  Hu^h  Murray  advocate, 
has  indorsed  to  me  George  Gordon's  bill  to  nim  for  £286  Sterling,  and  given  me  in 
cash  £123  Sterling,  with  which  two  sums  I  am  to  pay  the  sum  he  is  decerned  to  pay 
to  the  nearest  of  kin  of  Sir  James  Rodiead,  and  to  report  him  their  discharse."  Sir 
James  Rochead's  next-of-kin  not  having  made  a  demand,  the  money  and  bill  re- 
mained with  Mr.  Chalmer  till  Mr.  Murray  died  in  the  state  of  bankruptcy,  when  his 
creditors  proceeded  to  diligence,  took  out  a  confirmation,  and,  among  other  moveabies. 
gave  up  in  inventory  the  bill  and  cash  in  the  hands  of  Mr.  Chalmer. 

Sir  James  Rochead's  next-of-kin  appeared  for  their  interest,  and  claimed  pre- 
ference before  Mr.  Murray's  Creditors,  upon  this  medium,  that  the  bill  and  cash  in 
the  hands  of  Mr.  Chalmer  were  subjecta  especially  destinated  by  Mr.  Murray  for  their 
payment. 

''  Found,  That  notwithstanding  the  money  was  lodged  by  Mr.  Murray  in  the 
hands  of  Mr.  Chalmer,  under  the  declaration  granted  by  him,  it  remained  under 
the  power  of  Mr.  Murray,  and  might  have  been  c^ed  for  by  him  until  actual  applica- 
tion, and  applied  to  what  use  he  pleased ;  and  therefore  that  the  same  remained 
in  bonis  of  Mr.  Murray,  and  that  Sir  James  Rochead's  next-of-kin  have  no  preference." 
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Hugh  Murray,  executor  nominated,  having  oonfinned  Sir  James  Rochead's 
moveables,  granted  a  factory  to  George  (Gordon  to  levy  the  moveable  debts.  Mr. 
Murray  and  George  Gordon  instituted  an  accompt  upon  the  subject  of  the  factory, 
by  which  George  Gordon  came  to  be  debtor  to  his  constituent  in  the  sum  of  £286 
Sterling,  for  which  George  Gordon  granted  bill  of  even  date  with  the  fitted  accompt, 
payable  to  Mr.  Murray  or  order,  and  bearing  value  received  ;  and,  of  the  same  date, 
^t  a  full  discharge  from  Murray  of  his  factory.  After  Murray's  death,  the  sum 
in  this  bill  being  confirmed  by  his  Creditors,  a  competition  arose  betwixt  them  and 
Sir  James  Rochead's  next-of-kin,  to  whom  Mr.  Murray  never  had  accompted  for 
his  intromissions  with  Sir  James's  moveables.  It  was  admitted  for  Murray's  Chreditors, 
that  an  executor,  being  but  a  factor  or  trustee,  can  have  no  ground  of  competing 
with  the  Creditors,  or  next-of-kin  of  the  deceased,  upon  any  subject  which  belonged 
to  the  deceased ;  and  therefore,  though  an  executor  take  a  decree  in  his  own  name, 
or  a  bond  of  cor-[7739]-roboration  in  place  of  a  decree,  the  ne:jtt-of-kin  are  still  pre- 
ferable upon  the  subject  in  medio.  But  if  an  executor  levy  a  sum  due  to  the  deceased, 
and  grant  a  discharge,  the  money  which  he  receives  becomes  his  property ;  or,  if 
in  place  of  money,  he  take  a  private  bond  without  relation  to  the  executry,  the  case 
is  the  same.  The  discharge  granted  to  the  debtors  of  the  deceased,  binds  the  sum 
upon  the  executor ;  the  money  is  understood  to  be  in  his  pocket,  and  the  next-of- 
kin  have  no  concern  what  he  makes  of  the  money,  whether  he  pay  his  own  debts 
with  it,  or  employ  it  upon  a  private  loan.  The  pres^it  case  is  in  efiect  the  same ; 
the  bill  granted  by  Gordon  was  Murray's  property,  and  had  Gordon  proved  insolvent, 
Murray  alone  woxdd  have  suffered,  and  not  the  Representatives  of  Sir  James  Rochead. 
It  was  answered  for  the  next-of-kin.  That  the  transaction  betwixt  the  executor  and 
his  factor,  proves  that  the  bill  was  the  produce  of  the  executry ;  and  the  plain  conse- 
quence is,  diat  the  bill  ought  to  be  adjudged  to  them,  and  not  to  Murray  or  his 
Creditors.  For,  from  the  very  nature  of  a  trust,  it  is  evident,  that  a  trustee  cannot 
compete  with  his  constituent,  either  upon  the  ipsa  corpora  of  the  constituent's  efiects, 
or  upon  their  produce  ;  and  it  is  a  case  adjudged,  that  if  a  trustee  sell  his  constituent's 
goods,  and  take  a  bond  for  the  price  in  his  own  name,  the  constituent  will  be  prefer- 
able upon  the  bond  before  the  trustee's  creditors.  Nor  ought  it  to  weigh  that  Murray 
run  the  hazard  of  his  factor's  bankruptcy  ;  for  this  hazard  he  submitted  to  by  naming 
a  factor,  which  an  executor  is  not  entitled  to  do.  If  an  executor  take  a  bond  of 
corroboration  from  a  debtor  of  the  deceased  when  payment  is  offered  him  in  money, 
this  circxmistance  will  subject  him  to  the  hazard  of  the  debtor's  insolvency ;  and 
yet,  unquestionably  the  next-of-kin  will  be  preferable  upon  this  bond  before  the 
creditors  of  the  executor.  Or  if  the  executor  dispose  of  the  ipsa  corpora  of  the  move- 
ables, and  take  a  bond  for  the  price  instead  of  ready  money,  it  is  very  consistent 
that  the  n6xt*of-kin  be  preferred  upon  this  bond,  and  the  executor  at  the  same  time 
be  liable  to  make  it  good. 

**  Found,  That  there  is  sufficient  evidence  that  the  sum  contained  in  George  Gordon's 
bill,  was  part  of  the  proceeds  of  Sir  James  Rochead's  executry ;  and  therefore,  that 
Sir  James  Rochead's  next-of-kin  are  preferable  for  the  sum  in  the  said  bill  before 
the  other  creditors  of  Murray." — See  Surrogatum. 

Fol  Die.  V.  3,  p.  365.    Rem.  Dec.  v.  2,  Nos.  60  to  51,  p.  77. 


No.  16.  [7740]  V.  NiMMO.    January  9,  1627. 

A  purchaser  of  lands  was  taken  bound  to  pay  a  part  of  the  price  to  certain  creditors 
of  the  seller.     They  were  found  entitled  to  use  inhibition  upon  this  right. 

This  day  a  supplication  was  given  to  the  Lords  by  some  persons,  in  whose  favour 
some  clauses  were  conceived  and  mtroduced  by  a  contract  betwixt  Heron  and  Nimmo  ; 
in  the  which  contract.  Heron  having  sold  some  lands  to  Nimmo,  Nimmo  was  obliged 
to  pay  the  sums  contained  therein  for  the  price  of  the  land  disponed  to  the  said  persons, 
who  craved  inhibition  against  the  said  Nimmo,  upon  the  foresaid  clause  introduced 
in  their  favour ;  and  it  being  doubted  if  they  might  crave  the  said  inhibition,  seeing 
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the  said  contract  was  not  subscribed  by  them,  neither  were  the  parties  contractors 
therein,  nor  in  the  inhibition  craved  by  any  of  the  contractors ;  the  Lords  foniKi 
that  the  said  persons,  notwithstanding  they  were  not  contractors,  might  seek  in- 
hibition upon  the  clause  foresaid,  conceived  in  their  favour,  acainst  the  party  obliged 
by  the  contract,  to  perform  the  same  to  them.  John  Dumop  was  procurator  for 
the  supplicants,  and  caused  raise  and  seek  this  inhibition. 

Fol  Die.  V.  1,  p.  512.    Durie,  p.  2». 


No.  17.  Dgilvie  and  Grant  v,  Ker.    July  7,  1664. 

A  purchaser  of  lands  was  taken  bound  to  pay  a  part  of  the  price  to  a  creditor  of  tke 
seller.  This  was  found  a  delegation  in  favour  of  the  creditor,  not  a  mandatf 
which  could  be  recalled. 

There  being  a  charge  in  the  name  of  James  Ogilvie  and  William  Grant  amtn 
Mr.  Andrew  Ker,  minister,  on  this  groimd,  that  by  a  minute  of  contract  of  alieiiati(», 
Ogilvie  had  sold  to  Ker  certain  lands,  and  Ker  was  expressly  bound  by  the  minute 
to  pay  this  Grant  and  others,  in  part  of  the  price  of  the  land,  certain  debts  due  bj 
Ogilvie  to  them  ;  Ker  suspends,  upon  this  reason,  that  he  had  satisfied  Ogilvie,  and 
obtained  his  discharge. 

Grant  answered.  That  by  the  foresaid  clause  contained  in  the  minute,  he  hsd 
acquired  right  to  the  sum  in  satisfaction  of  his  debt,  which  Ogilvie  his  debtor  could 
not  take  away,  without  his  consent,  especially  seeing  the  minute  took  effect;  and 
the  suspender,  by  his  missive  letters,  after  the  date  of  this  discharge  wrote  to  the 
Laird  of  Pitmeddin,  who  was  cautioner  to  Grant,  that  he  would  satisfy  the  debt 
The  suspender  answered,  That  the  clause  in  favour  of  Grant,  who  was  no  oontractor, 
could  not  give  him  a  right ;  Imo,  Because  it  was  never  a  delivered  evident  to  Grant; 
2do,  Because  it  was  but  a  mandate,  whereby  Ogilvie  the  contractor  did  order  a  part 
of  the  sum  to  be  paid  to  Grant,  which  Ogilvie  might  recal  at  his  pleasure,  as  he  nu^t 
have  annulled  the  bargain,  and  [7741]  destroyed  the  writ ;  especially  seeing  nothing 
had  yet  followed ;  and  as  for  the  letters,  they  were  not  written  to  Grant  but  to  a 
third  party. 

The  Lords  found,  that  seeing  the  bargain  took  effect,  the  clause  in  Grant's  favoar 
was  not  a  simple  mandate  but  a  delegation,  whereby  Ogilvie  constituted  Ker  his 
debtor,  to  be  debtor  to  Grant  his  creditor,  which  needed  no  intimation,  being  con- 
tracted by,  and  so  known  to  Ker  himself ;  and  therefore  found  Ogilvie's  disdiaige 
ineffectual.  Fol.  Die.  v.  1,  p.  512.    Stavr,  v.  1,  p,  209. 


No.  5.    [7748]  Elizabeth  Douglas  v.  Laird  of  Wedderburn.    July  19,  1661. 

The  maxim,  Jus  superveniens  auctori  accrescU  mccessori,  does  not  hold  where  there 
does  not  appear  an  onerous  cause  of  the  successor's  right. 

Elizabeth  Douglas,  as  heir  to  her  goodsire,  and  Sir  Robert  Sinclair  of  Locher 
machus,  her  husband,  pursue  a  spuilzie  of  teinds  against  the  Laird  of  Wedderbum, 
who  alleged  absolvitor,  because  he  had  tack  of  the  teinds  of  the  said  lands  from  the 
Earl  of  Home,  and  by  virtue  thereof,  was  bona  fide  possessor,  and  behoved  to  bruik 
till  his  tack  were  reduced ;  2do,  That  he  had  right  from  the  Earl  of  Home  by  the 
said  tack  ;  which  Earl  of  Home,  albeit  his  right  which  he  had  the  time  of  the  granting 
of  the  said  tack  was  reduced,  yet  he  has  since  presently  in  his  person  the  right  of 
the  teinds  of  the  lands  from  jfohn  Stewart  of  Coldingham,  which  being  jus  supff- 
veniens  auctori,  must  accresce  to  the  defender,  and  defend  him  in  this  pursuit.  Ihe 
pursuer  answered  to  the  first  defence,  that  the  defender's  bona  fides  was  intemipteil 
long  be-[7749]-fore  the  years  libelled.     2do,  Albeit  there  had  been  none,  yet  this 
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author,  the  Earl  of  Home's  right  being  reduced  in  Parliament,  his  bona  fides  being 
sine  omni  tUulo,  is  not  sufficient ;  neither  needed  the  tacksman  to  be  called  to  the 
reduction,  but  his  right  fell  in  cansequentiam  with  the  granter  of  the  tack's  right. 
The  second  defence,  it  was  answered,  That  the  general  mazim  of  jtis  superveniens 
haa  its  own  fallacies ;  for  the  reason  of  the  maxim  is,  that  when  any  thing  is  dis- 
poned for  a  cause  onerous,  equivalent  to  the  value  thereof,  it  is  always  understood, 
that  the  disponer  dispones  not  only  what  right  he  hath  akeady,  but  whatever  right 
he  shall  happen  to  acquire,  seeing  he  gets  the  full  value  ;  and  therefore,  fidiione  juris, 
whatever  right  thereafter  comes  m  his  j>erson,  though  it  be  after  the  acquirer's  right, 
yet  it  is  holden  as  conveyed  by  the  acquirer's  right,  without  any  new  deed  or  solem- 
nity ;  but  where  that  reason  is  wanting,  it  holds  not  as  first,  if  it  appear  that  the 
cause  of  the  disposition  is  not  at  the  full  value ;  then  it  is  presumed,  that  the  dis- 
poner only  disponed  such  right  as  he  presently  had ;  or  if  the  disponer  deduce  a 
particular  right,  as  an  apprising,  or  tacks,  &c.,  and  either  dispones,  but  that  right 
per  expressuniy  or  at  least  dispones  not  for  all  right  he  hath  or  may  have,  or  does 
not  dispone  with  absolute  warrandice  ;  in  these  cases,  the  author's  right  supervening, 
accresces  not  to  the  acquirer ;  but  himself  may  make  use  thereof  against  the  acquirer ; 
much  more  any  other  having  right  from  him.  2do,  The  maxim  holds  not,  if  the 
author's  right  be  reduced  before  he  acquire  the  new  right,  in  which  case,  the  first 
right  being  extinct,  nothing  can  accresce  thereto,  but  the  author  may  acquire  any 
other  new  right,  and  make  use  thereof.  3tio,  The  maxim  hath  no  place,  if  the  author 
do  not  acquire  a  new  right  to  the  land,  which  could  be  the  foundation  and  ground 
of  the  tack  granted ;  as  if  he  acquired  but  the  right  of  an  annualrent,  which  could 
be  no  ground  of  the  defender's  tack,  much  more,  if  he  acquire  a  right  to  the  mails 
and  duties  of  the  lands,  either  upon  sentence  to  make  arrested  goods  forthcoming, 
or  an  assignation  or  disposition  of  the  maills  and  duties  made  to  the  author,  for 
satisfying  of  a  debt  to  him  by  the  disponer.  This  would  be  no  right  to  the  land  that 
could  accresce  to  validate  a  tack.  The  defender  answered,  Imo,  That  his  first  defence 
was  jet  relevant ;  because,  albeit  his  author's  right  were  reduced,  he  not  being  called, 
his  right  would  be  a  sufficient  colourable  title  to  give  him  the  benefit  of  a  possessory 
judgment,  until  his  bona  fides  were  interrupted  by  process,  because  his  subaltern 
right  is  not  extinct,  till  either  by  way  of  action  or  exception,  it  be  declared  extinct, 
as  falling  in  consequence  with  his  author's  right  reduced,  seeing  there  is  no  mention 
thereof  in  the  decreet  of  reduction.  2do,  Albeit  diligence  had  been  used,  yet  if  the 
user  thereof  insisted  not,  but  suffered  the  defender  to  possess  bona  fide  seven  years 
thereafter,  it  revives  that  benefit  of  a  new  possessory  judgment. 

The  Lords,  as  to  this  point,  found  that  the  interruption  of  the  bona  fides  by  process, 
did  still  take  the  same  away,  imless  it  were  prescribed  ;  but  found,  [7750]  that  before 
any  process,  the  defence  should  be  relevant ;  and,  therefore,  sustained  only  process 
for  the  year  since  the  citation. 

As  to  the  other  defence  in  jure,  the  defender  answered.  That  his  defence  stands 
yet  relevant,  notwithstanding  all  the  fallacies  alleged,  which  are  without  warrant 
in  law,  and  without  example  with  us,  where  this  maxim  hath  ever  been  held  un- 
questionable, that  jus  auctoris  accrescit  successori,  unless  the  successor's  right  be 
expressly  limited  to  a  particular  right,  or  to  any  right  the  author  then  had ;  but 
the  defender  need  not  dispute  the  equivalence  of  the  cause,  unless  such  express 
limitation  were  added,  there  is  no  ground  to  presume  an  exception  upon  the  per- 
sonal obligement  of  warrandice  from  fact  and  deed,  which  oftentimes  is  put  in  con- 
tracts fully  onerous ;  but  on  the  contrary,  there  is  a  several  defence  upon  that  very 
clause,  that  the  Earl  of  Home,  whatever  right  he  should  acquire,  yet  if  he  should 
make  use  of  it  against  this  defender,  he  comes  against  his  own  warrandice,  whereby 
he  is  obliged,  that  he  has  done,  nor  shall  do,  no  deed  prejudicial  to  the  defender's 
tack  ;  neither  is  there  any  ground  of  exception  ;  albeit  the  author's  right  was  reduced 
before  the  new  right  acquired  from  that  ground,  that  the  new  cannot  accresce  unto 
the  old  right,  being  extmct ;  because  the  maxim  bears,  that  it  accresces  successori, 
nan  jure  successor  is  ;  so  that  albeit  the  new  right  do  not  validate  the  old  right,  yet 
the  new  right  becomes  the  defender's  right  eo  momento  that  it  became  the  author's 
right  per  fictionem  juris,  without  deed  or  diligence,  and  cannot  be  taken  away  by 
any  subsequent  deed  of  that  author,  more  than  if  before  such  a  deed  he  had  par- 
ticularly established  his  successors  therein  ;  because  the  fiction  of  the  law  is  equivalent 
to  any  such  establishment ;  neither  is  there  ground  of  exception,  that  the  author's 
MOE,  I,  39* 
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right  supervening,  is  but  an  annualrent,  which  cannot  validate  a  tack;  became, 
if  the  author  were  making  use  of  that  annuakent  to  poind  the  ground,  tihe  defaidet, 
upon  his  tack  and  warrandice,  would  exclude  him,  because  he  could  not  come  a^insl 
his  own  deed  and  obligement ;  yea,  albeit  it  were  but  a  right  to  the  mailB  and  duties, 
quocunque  modo.  The  Lords  having  considered  the  Earl  of  Home's  now  supervoiiiig 
right,  and  that  it  was  but  the  right  of  an  annualrent  of  £300  Sterhng,  with  a  cUose, 
that  in  case  of  failure  of  payment,  he  might  uplift  the  hail  mails  and  duties  till  he 
was  paid,  and  that  the  defender's  tack  included  only  personal  warrandice ;  liiej 
repelled  the  defence,  and  foimd,  that  such  right  could  not  accresce  to  the  deknder, 
to  validate  his  tack ;  wherein  some  of  the  Lords  had  respect  to  ihat  point  that  thfi 
ri^ht  was  reduced  before  this  new  right ;  but  others,  as  it  seems,  on  better  grounds, 
laid  no  weight  on  that,  if  the  clause  onerous  had  been  the  full  value,  and  equivaknt, 
or  if  the  tack  had  borne,  for  all  right  that  I  have,  or  shall  acquire,  which  would 
accresce  to  the  successor  as  oft  as  ever  it  was  acquired,  though  all  the  prior  rights 
had  been  reduced ;  but  in  this  case,  the  author  not  acquiring  a  new  right  to  ^e 
land,  but  only  to  the  mails  and  duties,  which  in  effect  is  but  personal,  it  could  not 
accresce  to  the  defender,  more  than  if  the  author  had  been  factor  to  a  third  partf 
by  the  new  right ;  and  albeit  the  clauses  of  personal  warrandice  might  have  peraoa- 
[7751]-ally  excluded  the  Earl  of  Home  himself,  yet  seeing  that  right  could  accraeoe 
to  the  defender,  the  Earl  of  Home  having  renounced,  or  assigned  it  to  a  third  paitr; 
the  personal  objection  against  the  Earl  of  Home  upon  the  personal  clause  of  mr- 
rancQce  ceases ;  neither  did  the  pursuer  insist  upon  the  Earl  of  Home's  ri^t^  but 
his  own.  Fol  Die.  v.  1,  p.  513.    Stair,  v.  1,  p.  217. 


No.  6.    Viscount  of  Arbuthnot  v.  Allabdycb  of  that  Ilk.    December  2,  1698. 

A  patron  who  had  a  tack  of  the  teinds  of  the  parish,  communicated  it  to  an  hentor 
so  far  as  concerned  his  lands.  The  property  of  the  teinds  conferred  on  tke 
patron  by  act  1690,  was  found  to  accresce  to  ihe  heritor. 

The  mutual  reductions  and  declarators  betwixt  the  Viscount  of  Arbuthnot  and 
Allardyce  of  that  Ilk  were  advised.  The  Lairds  of  Arbutimot  were  patrons  of  that 
church,  which  was  a  parsonage.  As  law  presumed  the  teinds  of  benefices  came 
from  the  patrons,  and  so  gave  them,  by  our  acts  of  Parliam^it,  right  to  the  froitB 
of  the  benefice  during  the  vacancy ;  so  it  has  permitted  patrons  without  simonj 
to  paction  with  the  intrant  minister  for  a  local  stipend,  and  get  from  him  a  Uxk 
of  the  teinds.  The  heritors  of  Arbuthnot  were  in  use  to  get  taclm  from  time  to  tizoe 
from  the  minister,  of  the  whole  teinds  of  the  parish  during  their  life,  (for  longer  tacks 
except  three  years  were  esteemed  by  the  common  law  a  dilapidation).  The  lands 
of  Allardyce  lying  in  the  same  parish,  and  there  being  a  good  correspondence  between 
these  two  families,  there  is  a  contract  entered  into  betwixt  the  Lairds  of  Arbuthnot, 
elder  and  younger,  on  the  one  part,  and  Allardyce  on  the  other,  whereby  Arbuthnot 
assigns  him  to  the  standing  tacks  and  prorogations,  in  so  far  as  concerned  his  tebds 
of  iQlardyce  in  1628,  and  oblige  thenoselves  and  their  heirs  never  to  obtain  any  tacb 
or  rights  of  the  teinds  of  AUardyce's  lands,  and  if  they  do,  they  shall  aociefis  to  him. 
By  the  23d  act  of  Parliament  1690,  Arbuthnot,  as  patron,  gets  right  to  the  teinds 
of  the  parish,  in  place  of  his  patronage  ;  and  the  minister  of  Arbuthnot,  at  t^e  com- 
mission, obtains  an  augmentation  of  his  stipend,  which  Arbuthnot,  as  patron,  would 
allocate  wholly  upon  Allardyce-s  t3rthes,  conform  to  the  power  given  patrons  by 
the  act  25th  Parliament  1693.  Allardyce  reclaims,  and  intents  a  declarator  on  tikP 
contract,  that  Arbuthnot's  right  must  accresce  to  him.  The  Viscount  raises  i 
reduction  of  the  contract,  on  these  grounds,  Imo,  That  it  is  null  and  defective,  beanii; 
Sir  Robert  Arbuthnots  elder  and  younger  to  be  contractors,  and  yet  there  is  but 
one  of  them  subscribing ;  and  so  it  is  an  incomplete  deed.  2do,  It  is  presumed 
only  to  be  signed  by  the  father,  the  liferenter,  and  so  the  right  died  with  him.  Stio, 
The  meaning  of  parties-contractors  could  be  only  to  communicate  oonveitaonai 
voluntary  rights  acquired  by  the  Lairds  of  Arbuthnot  by  tacks,  Sec  but  never  a 
legal  right  introduced  by  a  supervenient  act  of  Parliament,  which  was  c€tsus  incogi- 
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tatus  et  improvisus  by  the  parties,  and  could  be  neither  foreseen  nor  provided  for ; 
and  in  such  cases  jus  auctaris  non  accresoU  succeasaru  Answered  for  AUardyce,  That 
the  contract  was  obIiga-[7752]'tory  and  valid,  though  there  was  but  one  of  tiie  Lairds 
of  Arbuthnot  subscribing ;  and  it  must  be  presumed  to  be  the  son  who  was  in  fee, 
seeing  verba  aunt  iniefpretanAa  contra  proferentem,  et  ea  est  inierfretatio  sumenda  qucs 
facit  ut  actus  valeat  j)otiu8  quam  pereat ;  et  in  re  antiqua  omnia  frcesumuntur  solennitur 
acta ;  and  whether  it  was  the  fiar  or  liferenter  that  subscribed,  non  refert,  for  this 
Viscotmt  represents  both,  and  so  is  liable  in  warrandice.  And  as  to  the  third,  the 
obligement  is  so  comprehensive,  that  it  will  extend  to  all  rights  coming  provisione 
legis,  as  well  as  hominis ;  and  even  ([uoad  this  given  to  him  as  patron  by  the  act  of 
Parliament  1690,  he  had  a  jus  fundatum  before  ;  and  to  evade  his  contract  by  this 
were  fraudem  facere  legi ;  and  not  only  tacks,  but  all  rights  he  should  acquire,  are 
declared  to  accresce  to  AUardyce ;  and  it  cannot  be  denied,  but  the  title  my  Lord 
Arbuthnot  has  now  to  the  teinds  of  the  parish  by  that  act  is  a  right,  and  so  falls 
under  the  contract.  The  Lords  repelled  the  reasons  of  reduction,  and  sustained 
AUardyce's  declarator,  and  found  tms  right  now  in  Arbuthnot's  person,  by  the  late 
act  1690,  accresced  to  him,  and  so  decerned ;  but,  in  case  the  Viscount  of  Arbuthnot 
denied  his  representing  these  contractors,  then  the  Lords  assigned  a  term  to  AUardyce 
to  prove  the  same.  Fol.  Die.  v.  1,  p.  513.    FountainhM,  v.  2,  p.  22. 


No.  7.    Graham  and  the  other  Trustees  of  Sir  Alexander  Wedderburn,  and 
other  Creditors  of  Trail,  Competing.    December  5,  1746. 

Debts  were  acquired  by  a  party  who  had  disponed  lands  with  absolute  warrandice 
to  the  purchaser,  against  aU  incumbrances.  These  debts  were  not  found  to 
accresce  to  the  purchaser,  as  jus  superveniens ;  but  to  the  extent  of  the  part 
of  the  price  remaining  due,  the  disponer  was  found  preferable  on  these  debts, 
and  ranked  accordingly,  in  competition  with  other  creditors  of  the  same  purchaser. 

Margaret  Bonnar,  after  she  had  acquired  right  by  disposition  to  the  lands  of 
Blebohole,  having  intermarried  with  Thomas  Graham  of  Greigston,  did,  with  consent  of 
her  husband,  dispone  the  lands  to  Thomas  Trail,  writer  in  Dundee  ;  and,  in  respect 
she  was  not  infeft,  the  disposition  contained  an  assignation  to  the  procuratory  of 
resignation  contained  in  the  disposition  to  her  from  her  author,  and  the  husband 
and  wife  became  bound  conjunctly  and  severaUy  in'  absolute  warrandice  ;  and  of 
the  same  date,  Thomas  Trail  gave  bond  for  the  sum  of  £6283,  bearing  the  same  to 
be  the  price  of  the  lands  of  Blebohole  disponed  to  him  of  that  date. 

While  about  £2000  remained  due  of  the  price,  Thomas  Trail's  affairs  going  into 
disorder,  his  creditors  adjudged  the  lands  of  Blebohole ;  and  Sir  Alexander  Wedder* 
burn,  one  of  the  adjudgers,  took  out  a  charter,  and  infeft  himself  upon  the  procurator}^ 
contained  in  the  disposition  to  Margaret  Bonnar. 

Thomas  Graham  having,  in  order  to  put  himself  in  condition  to  implement  his 
obligation  of  warrandice,  acquired  two  debts,  which  were  secured  by  infeftments 
of  annualrent  on  the  lands  of  Blebohole,  prior  to  Margaret  Bonnar's  own  right ; 
James  Graham,  his  son,  compeared  in  the  ranking  of  the  creditors  of  Thomas  Trail, 
and  craved  to  be  preferred  upon  these  two  debts  to  the  extent  of  the  sum  stiU  remain- 
ing due  by  Thomas  Trail  of  the  price. 

[7753]  Objected  for  the  creditors,  That  these  debts  having  been  acquired  by 
Thomas  Graham,  who  had  concurred  with  his  wife  in  disponing  the  lands  to  Thomas 
Trail,  with  absolute  warrandice  against  aU  inciunbrances,  they  accresced  to  Thomas 
Trail  his  successor  as  jits  superveniens  auctori ;  which  the  Lords  *'  repeUed,  and  found 
Graham  preferable  upon  the  debts  to  the  extent  of  the  sum  remaining  due  of  the 
price,  and  that  he  was  to  "be  ranked  accordingly." 

This  judgment  was  equitable,  that  the  accretion  should  only  take  place  upon 
Trail's  paying  the  sum  in  the  bond,  which  bore  it^to  be  for  the  price  of  the  land. 

Fol,  Die.  V.  3,  p.  366.    KUkertan,  No.  2,  p.  322. 
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No.  13.      [7759]  Town  of  Musselburgh  v.  Scot.    December  22,  1675. 

A  supposed  superior  granted  infeftment  to  an  appriser.  He  afterwards  acquired 
the  superiority.  This  did  not  validate  the  right  of  the  appriser,  who  had  paid 
no  composition. 

Adam  Scot,  his  authors  and  predecessors  being  infeft  in  the  heritable  knaveship 
of  the  mills  of  Musselburgh,  the  town  of  Musselburgh  having  acquired  right  from 
the  Duke  of  Lauderdale  to  the  superiority  of  the  knaveship,  pursue  a  declarator 
of  non-entry  thereof  against  the  said  Adam,  who  alleged  absolvitor.,  because  he  stands 
infeft  by  the  Bailies  of  Musselburgh.  It  was  replied,  Non  relevat,  because  that  infeft- 
ment was  granted  only  upon  obedience  upon  an  apprising  led  at  the  defender's  in- 
stance, at  that  time  when  the  town  had  not  acquired  the  right  of  superiority.  It 
was  duplied  for  the  defenders,  That  jtis  superveniens  audoris  aocrescit  successori ;  and 
therefore  the  supervening  right  to  the  town,  must  accresce  to  the  defender.  It  wm 
tri plied,  That  the  maxim  holds  not  in  acts  necessary,  done  for  obedience.  2do,  It 
holds  not,  except  where  there  is  absolute  warrandice,  or  a  cause  onerous  importing 
it.  It  was  quadruplied,  That  here  there  was  no  necessary  act,  because  there  was  no 
charge  of  horning,  nor  suspension. 

[7760]  The  Lords  found  that  the  receiving  of  the  defender  was  a  necessary  act 
of  obedience  upon  the  apprising,  albeit  there  was  no  charge,  and  found  that  the 
supervenient  right  did  not  accresce  to  the  defender,  unless  he  had  paid  a  year's  rent 
of  composition  to  the  pursuers.  Fol.  Die.  v.  1,  p.  514.    Stair,  v.  2,  p.  390, 


No.  15.  [7762]  Stuart  v,  Hutchison.    January  27,  1681. 

Found  in  conformity  with  Forbes  v.  Innes,  No.  12,  p.  7759. 

Umquhile  David  Dunbar  being  debtor  to  Hary  Stuart  in  a  sum  of  money,  be 
granted  a  bond  of  corroboration,  wherein  he,  with  consent  of  Anna  Hutchison  his 
wife,  obliged  himself  to  infeft  her  in  an  annualrent,  out  of  a  tenement  in  the  Caii<»* 
gate,  whereupon  he  pursues  a  poinding  of  the  ground.  It  was  alleged  for  the  said 
Anna  Hutchison,  that  she  stands  infeft  in  this  tenement  in  liferent  before  this  puisoex 
was  infeft,  or  at  least  had  possession.  It  was  answered,  That  her  consent  excludes 
her.  It  was  replied  for  the  defender,  That  this  consent  being  adhibit  ex  reverentia 
maritaliy  and  not  ratified  judicially  with  an  oath,  not  to  come  in  the  contrary,  it 
is  null ;  2do,  This  consent  could  only  exclude  or  communicate  any  right  the  life- 
renter  had  in  her  person  when  she  consented,  but  cannot  reach  to  supervenient  rights, 
which  only  accresce  upon  dispositions  with  absolute  warrandice,  but  never  unto  a 
simple  assent. 

The  Lords  found  that  the  reverentia  maritalis  was  not  relevant  alone  to  anonl 
the  consent,  unless  threatening  at  least  had  been  joined,  and  that  the  judicial  ratifica- 
tion is  not  necessary,  but  adhibited  ad  majorem  caulelam  ;  but  found  if  the  coDscnter 
was  not  provided  to  her  liferent  of  this  tenement  before  her  consent,  that  it  ▼ouU 
not  prejudge  her  of  her  liferent. 

July  7,  1681. — Henry  Stuart  pursues  a  poinding  of  the  ground  of  a  tenement 
in  the  Canongate,  upon  an  infeftment  of  annualrent  granted  by  umquhile  David 
Dunbar  to  him.  It  was  alleged  for  Anna  Hutchison,  reUct  of  the  said  [7763]  David, 
that  she  stands  infeft  in  liferent  in  the  tenement  before  the  pursuer's  father's  infeft- 
ment ;  and  therefore  though  he  may  apprise  the  property,  he  cAn  have  no  right 
to  the  duties  during  her  life.  It  was  replied,  That  she  had  subscribed  her  husbawi's 
right  of  this  annualrent  as  consenter.  It  was  duplied,  Her  consent  could  only  exclude 
her  from  any  right  then  in  her  person,  but  her  infeftment  now  founded  on  is  posterior, 
and  not  founded  upon  any  anterior  obligement  to  infeft  her  in  this  tenement.  The 
pursuer  triplied,  Jus  superveniens  auclori  accrescit  suecessori.    The  defender  quad- 
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ruplied,  That  holds  only  where  the  author's  right  is  with  absolute  warrandice,   as 
hath  been  frequently  decided. 

The  Lords  found  the  consent  could  not  exclude  the  defender  to  defend  upon 
an  infeftraent  posterior  to  the  consent,  and  prior  to  the  infeftment  of  annualrent, 
seeing  there  was  no  prior  obligement  to  grant  that  infeftment  to  the  wife,  and  that 
the  consent  imported  not  absolute  warrandice,  therefore  could  not  accresce  to  the 
annualrenter.  This  cause  was  determined  in  the  same  terms  before,  upon  the  27th 
day  of  JaniLary  1681 ;  but  the  minutes  being  wanting,  it  was  reported  again,  and 
the  same  way  determined  this  day. 

FoL.  Die,  V.  1,  p.  514.     Stair,  v.  2,  pp.  846,  888. 


No.  20.      [7768J  John  Neilson  v,  Menzies  of  Enoch.    June  21,  1671.  i 

An  author's  infeftment  was  found  to  accresce  to  a  tack  granted  with  absolute  war- 
randice, and  not  to  a  posterior  disposition  of  the  lands  ;  though  it  was  offered 
to  be  proved,  that  the  infeftment  was  procured  by  the  disponee's  means  ;  and, 
consequently,  was  taken  in  order  to  validate  the  disposition. 

John  Neilson,  as  assignee  constituted  by  John  Crichton,  pursues  Menzies  of  Enoch 
for  the  rents  of  certain  lands  in  Enoch,  upon  this  ground,  that  there  was  a  tack  set 
by  James  Menzies  of  Enoch  of  the  said  lands,  to  the  said  John  Crichton  for  19 
years,  for  payment  of  fourscore  pounds  Scots  yearly  of  tack-duty  :  Thereafter,  by 
a  decreet-arbitral  betwixt  Enoch  and  his  eldest  son  Robert,  he  is  decerned  to  denude 
himself  of  the  said  lands,  in  favour  of  Robert,  reserving  his  own  liferent :  After 
which  decreet,  Robert  grants  a  second  tack  to  Crichton,  relating  and  confirming 
the  first  19  years  tack,  and  setting  the  land  of  new  again  for  five  merks  of  tack- 
duty,  instead  of  the  fourscore  pounds :  After  which  tack,  Robert  dispones  the  land, 
irredeemably,  to  Birthwood  ;  but,  at  that  time,  Robert  was  not  infeft ;  but,  upon 
the  very  same  day  that  the  [7769]  disposition  was  granted  to  Birthwood,  Robert 
Menzies  is  infeft,  and  Birthwood  is  also  infeft :  Birthwood's  right,  by  progress, 
comes  in  the  person  of  James  Menzies,  the  defender  Robert's  brother.  The  pursuer 
insisted  for  the  duties  of  the  land,  over  and  above  the  fourscore  pounds,  during  the 
life  of  old  James  Menzies,  and  over  and  above  the  tack-duty  of  five  merks  after  his 
death  :  For  which  the  defender  alleged  absolvitor ;  because,  he  produces  a  decreet, 
at  his  instance,  against  Crichton  the  tacksman,  decerning  him  to  remove,  because 
he  was  then  resting  several  terms  rent,  and  failed  to  pay  the  same,  and  to  find  caution 
to  pay  the  same  in  time  coming.  The  pursuer  answered.  That  the  said  decreet  was 
in  absence,  and  was  null ;  because,  the  defender  libelled  upon  his  own  infeftment, 
and  upon  a  tack  set  to  Crichton  the  tacksman  by  himself,  and  there  was  no  such 
tack  produced  by  him,  or  could  be  produced  ;  because  the  tack,  albeit  it  bear  to 
be  set  by  James  Menzies,  yet  it  was  only  set  by  James  Menzies  his  father,  and  not 
by  himself. 

The  Lords  found  the  decreet  null  by  exception. 

Whereupon  the  defender  alleged,  That  the  decreet,  at  least,  was  a  colourable 
title,  and  he  possessed  by  it  bona  fide  till  it  was  found  null,  et  honcB  fidei  possessor 
facU  fructus  consumftos  suos»  It  was  answered.  That  a  title  that  needs  reduction 
may  be  the  ground  for  possession  bona  fide ;  but  this  is  absolutely  null  by  exception ; 
2dly,  The  obtainer  of  the  decreet  was  in  pessima  fide;  because,  immediately  after 
the  obtaining  it,  it  was  suspended,  and  the  tacksman  was  able  to  instruct  that  there 
were  no  duties  resting  at  that  time,  and,  though  protestations  were  obtained,  yet 
the  suspension  was  never  discussed  against  the  tacksman. 

The  Lords  repelled  this  defence  also. 

The  defender  further  alleged.  That  albeit  he  would  make  no  opposition  against 
the  first  tack,  yet  the  second  tack  could  have  no  effect  against  him  ;  because,  before 
it  was  clothed  with  possession,  Robert  Menzies,  setter  thereof,  was  denuded  in  favour 
of  Birthwood,  from  whom  the  defender  has  right ;  and  it  is  unquestionable,  that 
a  tack,  not  attaining  possession,  is  no  real  right,  and  that  a  singular  successor,  infeft 
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before  poBsession  on  it,  will  exclude  it ;  2d\y,  As  the  tack  was  not  clothed  with  poe- 
session,  so  Robert,  who  set  it,  had  no  real  right  in  his  person  when  he  set  it,  but  onh 
the  decreet-arbitral.  The  pursuer  answered  to  the  first.  That  he  opponed  his  new 
tack,  which  contained  not  only  a  ratification  of  the  old  tack,  but  a  new  tack  ie 
prcBsenti,  for  five  merks,  and  so  was  like  a  charter  by  a  superior,  with  a  nacodamv, 
whereby  the  tacksman  might  ascribe  his  possession  to  any  of  the  tacks  he  pleased ; 
and,  if  this  tack  had  borne  expressly  a  reservation  of  the  father's  liferent,  for  ei^ty 
pounds  yearly,  it  would  have  been  unquestionably  a  valid  tack  from  the  date,  and 
payment  to  the  father,  by  the  reservation,  would  be  by  virtue  of  the  new  tack,  u 
well  as  of  the  old  :  So  likewise  the  tacksman  might  renounce  the  old  tack,  and  retain 
the  new  ;  or,  if  the  new  tack  had  been  taken,  without  mention  of  the  old,  the  sai&e 
would  have  been  clothed  with  possession,  albeit  it  [7770]  could  not  effectually  excinde 
the  payment  of  fourscore  pounds  to  the  father,  during  his  life,  as  having  a  bettr 
right  by  the  reservation.  As  to  the  second  allegeance,  albeit  Robert,  who  set  ^ 
tack,  was  not  infeft  when  he  set  it ;  yet  Robert  being  thereafter  infeft,  his  ligkt 
accresced  to  the  tacksman,  in  the  same  manner  as  if  he  had  been  infeft  before,  ficUone 
juris.  It  was  answered  to  the  first.  That  the  new  tack  did  not  bear  a  reservadoii 
of  the  old  ;  but  the  tacksman  having  two  tacks  in  his  person  at  once,  although  he 
might  quit  either  of  them,  or  declare  to  which  of  them  he  ascribed  his  possession, 
before  the  interest  of  any  other  party ;  yet  not  having  so  done,  he  must  be  held  to 
possess  by  the  first,  because  he  continued  to  pay  the  tack-duty  of  the  first,  and  never 
paid  the  tack-duty  of  the  second,  till  the  setter  was  denuded.  To  this  it  was  answered. 
That  the  payment  to  the  liferenter,  who  had  a  better  right,  did  not  import  the  pos- 
sessing by  the  first  tack,  and  the  tacksman  needed  not  declare  his  option  till  he  vis 
put  to  it ;  but  law  presumes  that  he  possessed  by  that  right,  which  was  most  god- 
venient  for  him. 

As  to  this  point,  the  Lords  found,  that  the  tacksman  might  ascribe  his  possession 
to  either  of  the  tacks  he  pleased,  both  of  them  being  set  for  a  distinct  tack-dotr, 
and  that  cigibatur  by  the  second  tack,  that  the  father's  liferent  should  be  reservei 

As  to  the  other  point,  the  defender  alleged.  That  the  infeftment  of  Robert,  who 
set  the  tack,  could  not  accresce  to  the  tacksman ;  because,  the  same  day  Robert 
was  infeft,  he  was  denuded  in  favour  of  Birthwood,  and  he  infeft ;  so  that  it  mnsl 
be  presumed,  that  he  was  only  infeft  to  that  effect,  that  Birthwood'a  right  mijjit 
be  valid ;  2dly,  It  was  offered  to  be  proved,  that  Birthwood  procured  Robert's  infrft- 
ment  by  his  own  means  ;  and  so  it  cannot  accresce  to  any  other  in  his  prejudice. 
It  was  answered.  That  whoever  procured  the  infeftment  of  the  common  author, 
the  fiction  of  law  did  draw  it  back  to  all  the  deeds  done  by  that  author,  that  mig^t 
arise  from  that  infeftment,  which  cannot  be  divided  or  altered,  by  the  acting  or 
declaration  of  either,  or  both  parties. 

Which  the  Lords  found  relevant,  and  found  the  infeftment  did  accresce  to  thf 
tacksman  in  the  first  place,  whose  tack  was  prior,  with  absolute  warrandice— 8« 
Tack.  Fol.  Die,  v.  1,  p.  515.    Stair,  v.  1,  p.  736. 


No.  21.      [7772]  William  Duncan  v,  James  Nicolson.    January  11, 1699. 

An  adjudication  led  without  a  special  charge,  was  riot  rendered  effectual  by  the  sabae- 
quent  infeftment  of  the  apparent  heir. 

Phesdo  reported  William  Duncan,  and  James  Nicolson,  late  Dean  of  Guild  in 
Edinburgh.  It  was  a  competition,  as  creditors  to  John  Aikenhead ;  and  it  «m 
objected,  That  Mr.  William  Walker's  adjudication,  to  which  the  Dean  of  Guild  had 
right,  was  null,  wanting  a  special  charge.  Answered,  A  special  charge  being  onlj  a 
fiction,  introduced  by  law,  to  supply  the  want  of  an  infeftment,  it  was  sufficient  that 
Aikenhead,  the  apparent  heir,  was  afterwards  served  heir  and  infeft,  (as  de  facto  he  was), 
which  must  accresce  to  validate  the  said  adjudication,  and  to  supply  the  want  of  * 
special  charge,  seeing  jus  superveniens  auctori  acorescit  successoru  Replied,  Whatevff 
this  right  of  accrescins  miffht  do  in  the  case  of  two  voluntary  dispositions,  granted  bj 
an  apparent  heir,  yet  mat  does  not  hold  in  the  case  of  a  legal  diligence  by  adjudicatioiu 
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which  being  once  null,  can  never  be  supplied,  according  to  1.  29,  B,  De  reg.  jur.  QfM>d  ah 
initio  non  valet,  id  tractu  temparia  canwUescere  nan  debet ;  2do,  The  serving  and  infefting 
the  heir  was  done  by  Duncan,  to  complete  his  own  security ;  and  it  were  absurd, 
that  his  infefting  Aikenhead,  to  validate  and  perfect  the  disposition  he  had  got  from 
him,  should  accresce  to  a  third  party,  to  be  detorted  to  his  prejudice  ;  for,  actiis  agen- 
tiufn  non  oferantur  uUra  eorum  intentionem,  much  less  contra  eorum  intentionem. 
Dnplied,  Duncan's  right  was  a  gratuitous  disposition  omnium  honorum,  and  ought  not 
to  compete  with  a  lawful  creditor ;  and  the  rule,  quod  ab  initio  vitiosum  est,  has  many 
exceptions,  as  1.  85,  §  1,  and  1.  201,  D.  De  reg,  jur.  •  Non  est  novum  ut  ea  durent,  licet 
iUe  casus  extiterit  a  quo  iniiium  capere  non  potuerunt ;  2do,  Seeing  it  is  acknowledged, 
that  the  subsequent  infeftment  would  complete  a  prior  voluntary  right,  why  not  also 
a  le^l  one,  there  being  no  disparity,  and  diligences  being  more  favourable  than  con- 
ventional rights.  See  Stair,  2l8t  July  1671,  Neilson  v.  Menzies,  No.  20,  p.  7768  ;  and 
in  his  Institutes,  tit.  Dispositions.  And  the  intention  of  law  is  more  to  be  regarded 
here  than  the  intention  of  parties.  The  Lords  thought  the  case  new ;  and  ordained 
it  to  be  debated  in  their  own  presence. 

This  subtile  point  being  advised  by  the  Lords,  7th  February  1699,  they  found 
the  adjudger,  having  omitted  to  charge  the  apparent  heir  to  enter,  he  cannot,  on  his 
own  neglect,  plead  the  benefit  of  the  subsequent  service  and  infeftment ;  and,  there- 
fore, preferred  the  disposition.  Sundry  of  the  Lords  thought  the  service  so  far  re- 
trotracted,  as  to  make  the  adjudication  subsist  for  [7773]  principal  and  annualrents, 
and  only  to  cut  off  the  accumulations.     But  this  was  not  decided. 

Fol  Die.  V.  1,  p.  515.     FounlainhaU,  v.  2,  p.  33. 


No.  23.    Competition  John  Neilson,  &c.,  with  Murray  of  Broughton,  &c..  Creditors 
of  John  Gordon  of  Kirkonnel.    December  22, 1738. 

If  a  common  debtor  grants  several  infeftments  on  his  estate  before  he  be  infeft,  and 
thereafter  take  infeftment,  his  creditors  must  be  ranked  thereon  according  to  the 
priority  of  the  dates  of  their  infeftments. 

In  the  ranking  of  the  Creditors  of  Kirkonnel,  Gordon,  the  common  debtor,  having 
granted  several  infeftments  before  he  was  infeft,  the  question  occurred.  Whether 
his  infeftment  would  bring  them  in  all  pari  passu  ;  or,  if  it  would  accresce  to  prefer 
the  creditors  according  to  the  dates  of  their  infeftments  ? 

For  John  Neilson,  and  those  who  had  the  first  infeftments  upon  the  estate,  it  was 
argued.  That,  so  soon  as  the  common  debtor  was  infeft,  the  same  behoved  to  accresce 
to  them,  each  in  their  order,  in  the  same  way  as  if  he  had  been  infeft  before  granting 
any  of  the  precepts  ;  to  make  out  this,  it  was  necessary  to  examine  the  nature  of  the 
jus  superveniens,  and  what  effect  is  given  to  it  in  law.  One  dispones  an  estate,  of 
which  he  is  not  proprietor,  and  the  purchaser  stands  infeft ;  thereafter,  the  seller 
acquires  a  complete  title  to  the  subject ;  our  law  says,  that  there  is  no  necessity  for  a 
second  disposition ;  nor,  indeed,  seems  there  to  be,  from  the  nature  of  the  thing ; 
the  purchaser  has  the  consent  of  the  proprietor  formally  interposed ;  the  subject  is 
delivered  to  him,  and  this  is  all  that  is  necessary  to  transfer  dominion.  If,  then,  there 
is  no  necessity  of  a  second  disposition  and  infeftment,  after  the  common  author  has 
17774]  acquired  the  right  himself,  which  cannot  be  disputed,  otherwise  there  would 
be  no  such  thing  as  jus  superveniens  ;  it  follows,  that  the  creditor  first  infeft  must  be 
preferred ;  because,  quoad  the  common  author,  who  cannot  plead  the  defect  of  his 
own  right,  the  creditor's  infeftment  is  unexceptionable  a  principio.  The  common 
author,  thereafter,  can  no  more  effectually  deprive  the  first  creditor  of  his  possession, 
and  deliver  the  subject  to  another,  than  if  the  property  had  been  his  before  granting 
the  first  infeftment ;  and  the  second  creditor,  who  has  nothing  to  plead,  but  upon 
supjjosition  that  the  common  author  is  proprietor,  cannot  object  against  the  first 
creditor's  right,  derived  from  the  same  author.  In  a  word,  whether  the  common 
author's  title,  at  the  date  of  the  infeftments  flowing  from  him,  was  unexceptionable 
or  not,  or  if  he  had  no  title  at  all,  is  all  the  same  tlmig  with  respect  to  rights  derived 
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from  him  ;  the  creditor  who  gets  the  first  infeftment,  thoogk  he  miay  he  unsecore  as 
to  third  parties,  is  absolutely  secure  with  regard  to  his  author,  and  all  those  deiiviog 
right  from  him. 

The  present  question  is  a  competition  among  creditors ;  but  let  us  suppose  it  were 
a  competition  among  purchasers,  who  had  each  of  them  got  an  absolute  dispositioo, 
with  infeftment,  to  the  same  subject,  from  the  common  author,  the  same  nileB  mort 
govern  that  case ;  for,  if  they  were  to  be  preferred  pari  passu,  the  subject  behoved 
to  be  found  a  commonty,  or  common  property,  which  would  never  go  down.  Sw 
1.  72,  Ret  Vind.  Stair,  b.  3,  t.  2,  §  2,  16th  January  1663,  Tenants  of  Kilchattan,  No.  19, 
p.  7768. 

For  Murray  of  Broughton,  &c.,  it  was  contended.  That  all  the  competing  infcft- 
ments  being  null,  until  the  common  author  was  infeft,  they  could  only  be  validate 
the  moment  of  his  infeftment,  and  could  only  be  effectual  from  its  date ;  so  that  titer 
must  all  come  in  pari  passu,  as  if  one  infeftment  had  been  taken  for  the  whole,  seeiiig 
the  whole  were  void,  in  the  same  manner  as  if  Gordon  had  no  title  to  the  estate ;  it 
not  being  easy  to  conceive  how  his  infeftment  could  operate  retro,  in  favour  of  the  fiist 
infeftment,  all  the  intervening  ones  being  so  many  mid-impediments  to  the  retroactiye 
virtue  of  his.  By  the  operation  of  the  law,  a  right  supervening  in  the  author's  person 
accrues  to  his  singular  successor,  to  whom  he  had  disponed  with  absolute  warruMliee, 
of  which  there  is  no  doubt,  when  the  question  occurs  betwixt  the  author  and  cue 
singular  successor  ;  but,  where  he  had  disponed  the  same  subject  to  different  persons, 
for  onerous  causes,  he  is  equally  liable  to  all  of  them  to  make  it  good  ;  and  the  absolut« 
warrandice,  competent  to  the  first,  being  merely  personal,  cannot  be  more  effectoal 
toward  constitutmg  the  real  right,  or  accretion  of  the  same,  than  that  which  is  com- 
petent to  the  second  ;  the  title  of  both  is  void,  as  a  real  right ;  and,  when  considered 
as  a  personal  one,  inferring  an  obligation  upon  the  author  to  make  good  the  real  rigbt, 
both  are  upon  a  level.  It  is  impossible  to  imagine  that  the  common  author,  before 
he  was  vested,  could  be  denuded ;  or  that  a  real  right  could  be  constituted,  before  be 
had  any  himself  ;  so  that,  to  suppose  the  other  creditors'  infeftments  good  from  their 
date,  [7775]  were  filiiLS  ante  patrem  ;  consequently,  it  seems  absurd  fiiat  any  infeft- 
ment flowing  from  Gordon  can  be  effectual,  of  a  date  prior  to  his  own  ;  of  course,  thev 
must  all  be  preferred  equally,  as  if  granted  of  the  very  date  of  the  common  authors 
infeftment.     See  1. 11,  §  2,  De  pign.  et  hypoth.  Voet.  til.  Qui  pot,  in  pign,  b.  3,  t.  2,  §  2. 

The  Lords  found,  that  the  creditors  ought  to  be  ranked  according  to  the  priority 
of  the  dates  of  their  infeftments,  notwithstanding  that  their  author  was  not  infeft. 

C.^om«,  No.  Ill,  p.  179. 


No.  24.  Paterson  v.  Kelly.    December  10,  1742. 

Where  two  infeftments  proceeded  from  the  same  author,  who  himself  was  not 
infeft,  the  said  author  being  thereafter  infeft,  his  infeftment  was  found  to  accrcsce  » 
as  to  validate  the  first  infeftment ;  notwithstanding  it  was  argued,  tJiat  the  two  infeft- 
ments having  been  validated  eodem  momento,  they  ought  to  be  preferred  pari  passu. 

KUkerran,  No.  1,  p.  321. 

*#*  C.  Home  reports  the  same  case  : 

John  Girdwood  purchased  some  lands  from  David  Aikman  in  July  1732,  the  dis- 
position to  which  contained  a  procuratory  and  precept ;  and  in  September  thereafter, 
he,  upon  the  narrative  of  being  heritable  proprietor,  granted  an  heritable  bond  tiicreoL 
to  Kelly.  In  January  1733,  Girdwood  granted  another  heritable  bond,  upon  the 
same  narrative,  to  Robert  Paterson,  containing  procuratory  and  precept ;  upon  whi^ 
Paterson  was  infeft  in  November  1734,  sasine  recorded  the  17th  December  thereafter. 
Anno  1735,  Girdwood  granted  another  heritable  bond  to  Kelly,  which  contained 
procuratory  and  precept. 

In  April  1737,  Kelly  discovered  that  his  debtor  Girdwood  was  not  infeft,  where- 
upon he  applied  to  him  to  do  him  justice,  who  accordingly  delivered  him  his  dispoa- 
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tion  to  the  said  lands  from  Aikman  ;  whereupon  he  obtained  himself  (upon  his  two 
heritable  bonds  above  mentioned)  and  author  infeft  in  April  1737. 

Robert  Paterson  having  raised  a  process  of  mails  and  duties  on  his  heritable  bond, 
Kellv  appeared  and  craved  to  be  preferred  upon  his  two  heritable  bonds  to  the  pursuer, 
in  resx)ect  the  common  author's  mfeftment  was  attained  by  him,  and  at  his  expense, 
iprhich  therefore  could  only  operate  in  his  favours  ;  at  least,  that  he  should  have  a  pari 
jMssu  preference  with  the  pursuer,  in  re-[7776]-ga'rd  that  the  infeftments  of  both 
competitors  were  null  until  the  common  author  was  infeft,  and,  from  that  time  only 
could  their  validity  be  dated. 

The  substance  of  the  arguments  for  Kelly  were,  that  no  man  can  give  an  infeftment 
"who  is  not  infeft  himself,  and  that  if  the  question  were  only  with  the  author  himself, 
the  suc<;essor's  infeftment  would  be  held  good  ;  not  that  it  is  so  intrinsically  and  in 
fact,  but  because  no  man  is  allowed  to  plead  a  defect  in  his  own  title.  2dly,  Where  an 
apparent  heir  grants  procuratory  or  precept,  or  where  a  disponee  who  is  not  infeft 
is  the  granter,  their  posterior  infeftment  will  accresce  to  validate  the  infeftment  taken 
by  the  purchaser.  And  supposing  no  mid  impediment,  the  case  will  come  out  to  be 
the  same  as  if  the  author  had  been  infeft  before  granting  the  procuratory  and  precept. 
The  successor  first  infeft  will  have  a  good  title  to  the  subject,  in  competition  with  one 
deriving  right  from  the  author,  after  the  author's  own  infeftment.  The  reason  is, 
that  an  infeftment  flowing  from  an  author  not  infeft  is  null,  and  therefore  the  pur- 
chaser ought  regularly  to  take  a  precept  or  procuratory  from  the  author  after  he  is 
infeft.  But  as  it  is  a  good  practical  rule,  to  avoid  multiplying  expense,  where  it  can 
be  done  without  prejudice  to  the  security  of  the  records,  the  second  infeftment  has 
been  remitted  in  our  practice ;  and  the  infeftment  already  taken  is  considered  as 
granted  after  the  author's  infeftment ;  or,  in  other  words,  the  author's  infeftment  is, 
fictione  juris^  drawn  back  to  the  date  of  the  purchaser's  infeftment,  in  order  to  validate 
the  same  from  its  date.  It  is  a  consequence  from  this  rule,  that  any  right  derived 
from  the  author,  after  his  own  infeftment,  will  be  inefEectual,  in  competition  with  the 
purchaser's  infeftment,  though  proceeding  from  the  common  author,  before  he  him- 
self was  infeft.  This  purchaser's  infeftment,  which  is  validated  by  the  author's, 
though  posterior,  becomes  a  mid  impediment  after  which  the  author  can  grant  no  new 
infeftment  to  his  prejudice. 

Let  us  now  view  the  interest  of  third  parties,  and  what  effect  the  jtis  supervemens 
may  have  in  a  competition  with  them.  Suppose  two  infeftments  granted  by  an  author 
not  infeft,  while  matters  stand  in  this  shape,  neither  of  the  purchaser's  infeftments 
are  good  for  any  thing.  It  is  equally  clear,  that  upon  the  author's  being  infeft,  both 
are  validated,  ipso  facto,  for  the  jus  superveniens  must  operate  equally  in  favours  of 
both ;  if  it  saves  the  one  purchaser  the  trouble  of  a  new  procuratory,  &c.,  it  must 
save  the  other  the  same  trouble ;  consequently,  both  ought  to  come  in  pari  passu. 
The  fiction  of  law  therefore,  which  makes  the  author's  infeftment  of  the  same  date 
with  his  competitors,  is  well  founded  in  a  question  betwixt  themselves ;  but  in  a 
competition  with  third  parties,  there  is  no  ground  for  bestowing  so  valuable  a  privilege 
upon  the  competitor  first  infeft.  Lastly,  suppose  the  case,  that  an  apparent  heir 
grants  an  heritable  bond,  and  the  creditor  is  mfeft,  thereafter,  the  apparent  heir  is 
charged  to  enter  heir  in  special  by  another  creditor,  whereupon  adjudication  is  led, 
and  mfeftment  follows,  and  last  of  all,  the  apparent  heir  makes  up  his  title  by  service 
and  infeftment,  no  body  can  doubt  the  adjudger  [7777]  will  be  preferred,  notwith- 
standing of  the  annualrenter's  prior  infeftment.  See  16th  January  1663,  Tenants  of 
Kilchattan,  No.  19,  p.  7768  ;  21st  June  1671,  Neilson,  No.  20,  p.  7768  ;  28th  February 
1708,  Alison,  No.  22,  p.  7773. 

Answered  for  the  pursuer,  if  the  common  author's  infeftment  accresces  at  all  to 
the  prior  rights  granted  by  him,  it  must  accresce  according  to  their  dates,  were  it 
otherwise,  they  must  all  remain  null,  as  a  non  habente,  and  the  infeftments  granted 
by  the  author,  after  he  himself  is  infeft,  must  be  preferable.  If,  indeed,  any  of  the 
creditors  obtains  himself  infeft  by  his  own  diligence,  before  the  common  author  is 
infeft,  his  infeftment  must  stand  good,  and  be  preferable  to  the  prior  infeftment 
granted  by  the  common  author  not  infeft ;  whose  subsequent  infeftment  cannot,  in 
that  case,  draw  back  to  validate  the  first  infeftment ;  the  intervening  infeftment  of 
the  other  is  a  mid  impediment ;  for  thereby  the  common  author  is  effectually  denuded, 
so  far  as  concerned  the  infeftment  procured  by  the  other  party's  diligence  ;  and  this 
is  a  sufficient  answer  to  the  case  of  the  apparent  heir  last  put.  See  the  competition 
amongst  the  Creditors  of  Eirkconnel,  anno  1738,  No.  23,  p.  7773. 


914  JUS   TERTII  WHLTm. 

The  Lords  repelled  the  exception  to  the  pursuer's  infeftment,  and  found  the  infeft- 
ment,  in  favour  of  the  common  author,  operates  reiiro  to  the  date  of  the  infeftanoit  m 
favours  of  the  pursuer ;  and  therefore  found  him  preferable  to  the  competUor  Mr. 
Kelly,  according  to  the  date  of  his  infeftment ;  but  found  the  pursuer  liable  in  a 
proportion  of  the  ezpence  debursed  by  the  competitor,  in  procuring  the  common 
author  infeft,  efieiring  to  the  lands  in  question,  in  proportion  to  the  other  lands  con- 
tained in  the  other  infeftment.        lol.  Die.  v.  3,  p.  566.    C.  Home,  No.  218,  p.  359. 


No.  31.  [7801]  LocKHART  V.  Simpson.    February  27,  1637. 

An  assignation  to  a  bond  was  executed  by  a  person  who  had  no  right  to  it,  but  the 
creditor  subscribed  the  assignation  as  consenter.  The  Lords  found  it  was  jw 
tertii  to  the  debtor  to  plead  that  the  cedent  had  no  right,  but  they  ordained 
the  assignee  to  find  caution  to  warrant  the  defender  at  all  hands. 

By  contract  of  marriage  betwixt  umquhile  Helen  Johnston  and  Laurence  Simpson, 
her  son,  taking  burden  for  Margaret  Simpson,  daughter  to  the  said  Helen,  and  sister 
to  the  said  Laurence,  on  the  one  part,  and  Archibald  Hamilton  on  the  otiier  part, 
the  said  Helen  and  Laurence  are  bound  to  pay  2000  merks  to  the  said  Archibald 
in  tocher  good ;  to  which  sum,  Jean  Hamilton,  only  daughter  of  that  marriage, 
having  made  Steven  Lockhart  assignee,  with  consent  of  the  said  Archibald,  her 
father,  which  assignation  is  subscribed  by  her  father,  and  consented  to  by  him; 
whereupon,  the  assignee  pursuing  the  [78(^1  ^^^^  of  Laurence  Simpson  for  payment, 
it  was  alleged,  that  the  contract  was  null,  being  only  subscribed  for  the  mother  and 
her  daughter  by  one  notary,  against  the  tenor  of  the  act  80th,  Parliament  1579. 
This  allegeance  was  repelled,  because  it  was  a  contract  of  marriage,  whereupon 
marriage  had  followed,  and  that  it  was  subscribed  by  Laurence  Simpson's  own  hand, 
whose  son  is  convened.  And  it  being  further  alleged,  that  this  assignation  ought 
not  to  be  sustained,  being  made  only  by  the  daughter,  with  consent  of  the  father, 
to  whom  the  right  of  the  sum  did  only  justly  belong,  and  who  cannot  be  denuded 
of  his  right  so  established  in  his  person,  except  he  had  been  formally  denuded  by 
an  assignation  thereof,  principally  made  by  himself  ;  so  that  this  assignation,  which 
is  only  a  naked  consent,  cannot  be  found  habUis  modus  to  transmit  the  full  right 
to  the  assignee,  specially  where  the  father  is  now  dead  ;  this  aUegeance  was  repelled, 
seeing  no  party  having  interest  to  propone  this  allegeance  did  oppone  the  same, 
and  it  was  not  competent  to  the  debtor  to  propone  it ;  but  the  Lords  ordained  the 
pursuer  to  find  caution  to  warrant  the  defender  at  all  hands  who  might  pretend 
interest  to  the  sum  libelled.  Fol.  Die.  v.  1,  p.  518.    Durie^  p.  832. 


No.  40.     [7812]  Forbes  of  Waterton  v.  Udney  of  Auchterallan.     December  3, 1701. 

In  mutual  declarators  of  the  right  of  a  salmon  fishing,  the  one  party  produced  a 
right  of  the  subject  of  a  very  old  date,  but  not  well  connected  for  many  of  the 
intervening  years,  and  the  other  produced  a  charter  of  a  much  later  date.  Found, 
that  the  latter  had  no  interest  to  object  the  nullity  or  the  want  of  mid-couplec 
to  the  former,  imless  he  derived  right  from  his  author. 

The  mutual  declarators  between  Forbes  of  Watterton  and  Udney  of  Auchter 
allan,  anent  their  rights  of  salmon  fishing  upon  the  water  of  Eythan,  were  this  day 
debated  and  advised.  Waterton's  right  was  derived  from  the  Master  of  Kaithness, 
and  Ogilvie  of  Deskford,  the  present  Earl  of  Findlater's  predecessor,  about  the  1474, 
near  230  years  ago,  and  down  by  progress  to  Bannerman  of  Waterton  in  1606,  and 
so  to  this  pursuer.  Auchterallan's  right  was  a  right  granted  by  his  Majesty  in  160S, 
to  Annand,  then  of  Auchterallan,  containing  expressly  cruives  and  saJmon  fishing, 
and  a  connected  progress  ever  since.     And  he  objected  against  Waterton's  n^t, 
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Imo,  That  there  is  no  sort  of  connection  of  their  rights  from  the  1474,  at  which  they 
begin,  till  1567,  for  near  100  years ;  and  from  the  1567,  till  1653,  there  is  no  real 
ri^t  produced,  which  is  near  the  space  of  90  years ;  and  then  an  adjudication  is 
obtained  by  Forbes  of  Waterton  against  the  Earl  of  Findlater,  on  a  renunciation 
and  cognitionis  causa,  for  implement  of  Ogilvie  of  Deskford's  obU^ement  to  denude 
in  favour  of  Waterton's  authors ;  long  before  which  adjudication,  Auchterallan 
bad  a  formal  complete  right  by  charter  and  sasine,  viz.  from  the  year  1603,  and 
so  is  preferable.  Answered  for  Waterton,  Whatever  defects  his  prosress  laboured 
under,  the  objecting  thereof  was  no  wise  competent  to  [7813]  Auchteralkn,  who  could 
never  quarrel  Ogilvie's  right,  unless  he  competed  on  some  right,  legal  or  conventional, 
flowing  from  Ogilvie,  or  any  of  the  succeeding  intermediate  authors  intervening 
betwixt  him  and  this  present  Laird  of  Waterton,  which  he  did  not  pretend  to.  The 
Lords  found  Auchterallan  had  no  interest  to  object  this  nullity  and  want  of  mid- 
couples  to  Waterton,  and  that  it  was  jus  tertii  and  incompetent  for  him  to  object 
and  obtrude  that  defect,  unless  he  derived  right  from  Sir  Walter  Ogilvie,  or  any 
succeeding  in  his  right.  Then  Auchterallan  alleged,  Ogilvie  of  Deskford's  right 
was  prescribed  non  utendo,  before  the  adjudication  in  1653,  and  so  could  not  be  of 
any  use  to  Waterton.  Answered,  No  prescription,  because  interrupted  by  Desk- 
ford's disposition  to  Bannerman  in  1606,  and  charter  and  sasine  thereon,  and  also 
by  a  gift  of  the  non-entry  duties  in  1637,  these  fishings  holding  ward,  and  a  declarator 
thereon  in  1639.  The  Lords  thought  these  documents  were  sufficient  interruptions 
of  the  prescription,  and  that  a  disposition  completed  presumed  that  the  party  was 
in  possession  of  the  thing  disponed,  unless  it  were  instructed,  that  another  was  then 
in  possession ;  even  as  possession  40  years  back  presumes  possession  retro  uUra 
hominum  memoriam,  unless  the  contrary  be  proven.  3tio,  Auchterallan  objected, 
that  Ogilvie's  old  rights  did  not  mention  salmon  fishing,  but  only  cum  jnscariis, 
which  only  signifies  the  taking  of  small  fishes  by  rod  or  wand  ;  and  Calvm,  in  his 
Lexicon,  calls  piscaria  either  the  place  where  fishes  are  sold,  or  the  custom,  toll, 
and  tribute  paid  for  them ;  whereas  Auchterallan's  rights  from  the  King,  for  near 
100  years  back,  expressly  bear  cum  aalmonum  piscationibus,  et  lie  cruivis.  And 
Craig,  lib.  1,  feudar,  cap,  ult.  shews  that  salmon  fishing  is  inter  regaHa,  whereunto 
none  have  right  nisi  specialis  fuerit  eorum  in  concessione  mentio.  Answered  for 
Waterton,  That  of  old  piscaria  carried  all  kinds  of  fishings,  as  Craig  in  the  very  place 
cited  acknowledges ;  and  Spelman,  in  his  Olossarium,  calls  piscaria  either  the  locus, 
or  privtlegium  piscatianis.  2do,  His  sasines  put  it  out  of  all  doubt ;  for  the  symbols 
of  tradition  for  the  fishing  bear  boats,  cruives,  and  nets,  which  are  applicable  to 
nothing  but  salmon  fishing.  The  Lords  repelled  the  objection,  in  respect  of  Water- 
ton's  answer.  4to,  The  Lords  entered  to  consider  the  probation  led  by  either  party 
anent  the  possession ;  and  it  was  contended  for  Auchterallan,  that  he  had  proven 
40  years  possession  of  the  fishing  by  ancle,  spear,  and  wand,  and  that  it  was  counted 
a  part  of  his  tenant's  livelihood.  And  that  the  river  fronting  for  near  half  a  mile 
on  Auchterallan's  barony  was  always  reputed  to  be  his,  and  that  any  deeds  of  posses- 
sion were  sufficient  for  the  hail  species  and  kinds  thereof.  Answered,  It  was  notour 
that  rod  and  spear  were  never  the  way  of  fishing  salmon  ;  and  it  were  absurd,  that 
this  should  include  net,  coble,  and  cruives ;  and  none  are  hindered  to  fish  with  a 
wand  in  public  rivers,  which  would  never  give  them  a  right  thereto  exclusive  of 
others.  The  Lords  found  this  not  a  sufficient  possession  for  salmon  fishing,  and 
therefore  found,  as  Waterton  had  the  most  ancient  riffht,  [7814]  so  be  had  the  more 
pregnant  possession,  and  preferred  him,  and  assoilzied  trom  Auchterallan's  declarator. 
See  Pbbscription.     Salmon  Fishing. 

-'  i  Fol.  Die.  V.  1,  p.  520.    Fountainhall,  v.  2,  p.  125. 


No.  41.    [7816]  l^ord  Ballenden  v.  The  Earl  of  Roxburgh  and  His  Brother. 

February  3,  1702. 

Found  in  conformity  with  Lord  Ballanden  v.  Earl  of  Annandale,  No.  38,  p.  7811. 

Rankeilor  reported  the  Lord  Ballenden  v.  the  Earl  of  Roxburgh,  and  Mr.  William 
Ker  his  brother.    The  late  Lord  Ballenden  tailzied  his  estate,  consisting  of  £112,000 
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Scots,  in  money,  upon  personal  security,  to  John  Ker,  youngest  son  to  the  late  Earl 
of  Roxburgh,  his  nephew,  with  irritancies  not  to  alter  the  succession,  and  in  ca% 
of  uplifting  any  of  the  sums,  to  re-employ  the  same,  in  the  terms  of  the  tailzie.  The 
present  Lord  Ballenden  having  bought  the  lands  of  Whitehill  from  James  Smi^ 
and  having  80,000  merks  of  his  money  lying  in  Lord  Roxburgh's  hands,  he  pursues 
him  for  payment.  Alleged,  He  can  do  no  deed  to  deteriorate  or  prejudge  the  succes- 
sion, and  therefore  he  cannot  uplift,  unless  he  employ  the  same  of  new  again  upon 
land,  or  other  good  heritable  security,  rendering  the  like  rent  or  annuairent  yesrlj 
that  it  did  formerly,  otherwise  he  may  evacuate  the  whole  estate  and  successioii, 
by  employing  his  money  fancifully  upon  a  house  and  yards,  which  aSord  no  rent ; 
and  whatever  others  may  cast  out  on  a  pretium  affedionis,  he  cannot  do  it,  but  must 
keep  up  a  solid  stock  for  the  use  of  the  next  heirs  of  tailzie,  and  content  himself  with 
the  annuairent  of  the  money  for  maintenance  of  himself  and  family.  Answered, 
The  Earl  of  Roxburgh  being  the  debtor,  he  had  no  interest  in  the  re-employing 
it  being  jus  tertii  to  him,  who  would  be  abundantly  secure  by  the  decreet  of  the  Lords 
and  my  Lord  Ballenden's  discharge,  as  was  found  in  former  processes  he  puisued 
against  the  Lord  Drumcairn,  and  the  Earl  of  Annandale  ;  *  whom  the  Lords  found 
not  concerned  in  the  re-employment,  which  my  Lord  Ballenden  was  to  do  upon 
his  peril. — The  Lords  repelled  the  Earl  of  Roxburgh's  defence,  and  found  he  had 
no  interest  in  the  re-employment,  neither  would  they  name  any  of  their  own  number 
at  whose  sight  it  should  be  again  employed,  the  tailzie  requiring  no  such  thing.  2do, 
Alleged  for  the  Earl  of  Roxburgh,  and  Mr.  William  Ker,  his  brother,  that  he,  as 
the  next  branch  and  member  of  the  tailzie,  had  raised  a  declarator  that  my  Loid 
Ballenden  had  contravened  the  irritancies  and  incurred  the  forfeiture,  by  uphiting 
sundry  considerable  sums  formerly,  which  he  had  never  re-employed,  but  spent 
and  consumed,  and  so  has  lost  and  amitted  both  the  dignity  and  title,  and  likewise 
the  property  of  what  remained,  and  the  same  was  devolved  to  him  as  next  heir: 
and  upon  which  process  Mr.  William  had  laid  on  arrestment  of  their  sums  in  the 
Earl's  hands,  and  so  the  Earl  was  not  in  iulo  to  pay,  till  the  same  was  either  loosed 
or  discussed.  Answered ;  This  declarator  cannot  be  received  hoc  ordine  incidenter; 
and  though  it  were,  it  could  never  be  sustained  at  Mr.  William's  instance,  who  ]& 
not  the  next  immediate  heir  of  tailzie,  but  my  Lord  Ballenden's  own  sons  are  before 
him,  who  are  not  complaining  nor  pursuing  any  contravention.  Replied ;  He  is 
tutor  and  administrator  to  his  son,  who  is  but  a  minor,  and  so  will  never  pursue 
any  such  action  against  his  father  ;  and  therefore  law  [7817]  cannot  be  destitute 
of  a  remedy  in  such  a  case,  where  one  is  dilapidating  the  estate.  Ballenden  is  certainly 
debtor  in  the  obligement  to  re-employ  the  sums  he  uplifts ;  this  must  have  a  corre- 
latum  of  a  creditor  where  the  ju^  exigendi  et  cogendi  is  lodged  ;  now,  if  the  next 
heir  of  tailzie  will  not,  nor  dare  quarrel  the  palpable  violations  of  the  tailzie,  the 
right  of  exaction  mxist  necessarily  go  to  the  remoter ;  not  that  the  fourth  or  fifth 
branch  should  be  admitted  ;  but  if  the  nearest  be  negligent,  then  he  who  succeeds 
him  may  quarrel  it,  and  so  it  was  sustained  in  the  case  of  the  heirs  of  tailzie  of  Home 
of  Ayton  v.  the  Earl  of  Home,  and  the  Lady  Tarras  v.  Hepburn,  see  Tailzie. — The 
Lords  considered  this  was  an  anomalous  tailzie  of  fungibles  and  a  moveable  subject, 
which  cannot  always  continue  in  the  same  state,  but  of  necessity  must  be  sometimes 
lifted  and  changed,  either  when  debtors  turn  weak,  or  refuse  to  keep  the  money 
any  longer  in  their  hands ;  and  that  the  declarator  could  not  be  regarded  in  this 
debate,  whether  the  re-employment  my  Lord  Ballenden  was  making,  was  profitable 
or  damageable  to  the  subsequent  heirs  of  tailzie  ;  therefore  they  repelled  the  de- 
clarator hoc  ordine^  and  found  the  arrestment  could  not  hinder  my  Lord  Ballenden's 
uplifting,  reserving  Mr.  William  Ker's  declarator,  as  accords,  where  these  two  questions 
would  naturally  fall  in  ;  Imo,  If  a  remoter  heir  could  pursue  such  an  action  i  2do, 
If  the  employment  must  be  equivalent  in  rent  and  value  to  what  it  yielded  before, 
at  least  in  some  proportion,  that  the  inequality  be  not  great  ?  Otherwise,  by  pur- 
chasing beautiful  gardens  and  houses,  the  tailzie  may  be  materially  frustrated  and 
eluded,  and  the  fund  exhausted  on  things  unprofitable. 

Fd,  Die.  V.  1,  p.  518.     FountainhaU,  v.  2,  p.  142. 

*  See  Appendix. 
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No.  75.    [7849]  Francis  Fraser  v.  David  Middleton.    February  26, 1794. 
Found  in  conformity  with  Livingston  v.  Warrock,  No.  73,  p.  7847. 

The  late  Mr.  Fraser  of  Findrack,  in  his  son  Francis's  contract  of  marriage,  disponed 
to  him,  and  the  children  of  the  marriage,  the  estate  of  !E)indrack,  which  he  had  long 
possessed  in  apparency,  reserving  to  himself  the  possession  and  liferent-use  of  one 
lialf  of  it,  and  a  power  of  burdening  it  with  certain  provisions  to  his  widow  and  other 
children.  The  son,  on  the  other  hand,  became  bound  to  relieve  him  of  a  certain  pro- 
portion of  his  debts  ;  and  his  bride  assigned  her  tocher  of  7000  merks  to  her  future 
husband.    Francis,  in  1772,  took  infeftment  upon  the  precept  in  the  contract. 

His  father,  in  1785,  granted  a  lease,  for  57  years,  of  the  farm  on  which  he  resided, 
part  of  which  was  in  his  natural  possession,  to  David  Middleton.  The  [7850]  money- 
rent  stipulated  was  200  merks  Scots,  during  the  Ufetime  of  the  granter,  and  £100 
Scots  after  his  death.  The  granter  also  reserved  to  himself  the  uferent-use  of  the 
house  in  which  he  lived,  with  the  offices  belonging  to  it,  and  some  ground  adjoining. 
Middleton  immediately  entered  into  possession  of  the  rest  of  the  farm. 

Upon  the  death  of  the  father  in  1791,  Francis  Fraser  brought  a  reduction  of  this 
lease,  as  tiUra  vires  of  the  granter,  and  in  frcmdem  of  the  contract. 

lie  defender  refused  to  satisfy  the  production ;  contending,  that  the  pursuer's 
disposition  and  infeftment,  flowing  from  an  heir-apparent,  did  not  give  him  a  title 
to  pursue  in  the  action ;  but  the  Court  (7th  March  1793)  "  sustained  the  pursuer's 
title,  as  sufficient  in  hoc  statu,  to  force  production  of  the  deed  under  reduction. ' 

The  reasons  of  reduction  then  came  to  be  discussed,  when  the  defender 

Pleaded  ;  An  heir-apparent  cannot  convey  a  real  right  to  others.  If  he  has  been 
three  years  in  possession,  his  onerous  deeds  are  only  so  far  efiectual  against  the  suc- 
ceeding heir,  in  terms  of  the  act  1695,  as  to  give  a  personal  claim  against  him.  All 
his  deeds  come  in  pari  passu.  A  creditor  infeft  on  an  heritable  bond,  has  no  preference 
to  mere  personal  creditors.  Even  although,  therefore,  the  defender  had  not  had 
possession  upon  his  lease,  and  the  disposition  in  favour  of  the  pursuer  were  onerous, 
their  claims  would  only  have  been  upon  an  equal  footing. 

But  the  defender's  lease  having  been  followed  by  possession,  it  has  become  a  real 
right,  in  terms  of  the  act  1449,  c.  18,  the  benefit  of  this  statute  being  equally  competent 
to  the  lessee  of  an  heir-apparent,  three  years  in  possession,  as  of  an  heir  who  has  made 
up  titles. 

2do,  Although  old  Mr.  Fraser's  title  had  been  complete,  the  granting  of  the  con- 
tract in  question,  which,  at  least  in  so  far  as  it  regards  that  half  of  the  estate  of  which 
he  retained  possession,  is  to  be  considered  rather  as  a  family- settlement,  than  as  an 
onerous  deed,  could  not  so  far  alter  the  nature  of  his  possession,  as  to  make  his  sub- 
sequent onerous  deeds  ineffectual ;  3d  March  1784,  Stewart  v.  Vans  Agnew,  voce 
Tailzie. 

Answered  ;  A  tenant  cannot  challenge  his  landlord's  title  to  remove  him,  when  he 
himself  has  no  other  title  of  possession  than  that  which  he  has  derived  from  him ; 
because  he  cannot  do  so,  without  acknowledging  that  his  own  title  to  possess  is 
defective. 

For  the  same  reason,  he  cannot  make  such  objection  iu  a  question  with  his  heir 
or  singular  successor.  Hence,  it  is  a  settled  point,  that  a  mere  sasine  in  the  property, 
without  regard  to  its  warrant,  is,  in  such  circumstances,  a  sufficient  title  to  prosecute 
a  removing ;  Stair,  b.  2,  tit.  9,  §  41.  In  the  present  case,  both  parties  derive  right 
from  the  same  person  ;  and  therefore  they  must  set  out  with  supposing  his  right  to  be 
unexceptionable.  The  only  question  then  is,  Which  has  the  best  right  from  him  ? 
Now,  the  pursuer's  sasine  must  have  [7851]  as  strong  effects  as  the  defender's  pos- 
session ;  and,  being  prior  in  date,  must  be  preferred. 

The  act  1695  applies  only  where  the  succeeding  heir  makes  up  titles  to  a  more 
remote  ancestor,  or  adjudges  on  his  own  bond ;  12th  February  1736,  Lady  Rattar 
V.  The  Apparent  Heir  of  Rattar,  voce  Passive  Title.  The  pursuer  has  no  occasion 
to  do  either.  His  disposition  and  infeftment  are  already  a  complete  title  in  all 
questions  with  persons  deriving  right  from  his  father,  and  afford  a  sufficient  ground 
of  prescription  against  third  parties. 

Even  where  the  act  applies,  the  creditors  of  an  heir-apparent  must,  in  questions 
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among  themselves,  consider  him  as  infeft.  His  deeds  can  be  challenged  only  bj  tbe 
succeeding  heir,  and  of  that  right  the  act  1695  deprives  him.  It  never  could  be  meuitk 
that  a  disponee,  with  infeftment  flowing  from  an  heir-apparent,  should  be  in  no  better 
situation  than  one  claiming  on  a  mere  personal  debt  long  afterwards  contracted. 

The  object  of  the  act  1449  was  to  protect  tenants  against  the  posterior  deeds  of 
the  landlord,  but  not  to  render  valid  a  lease  obtained  from  a  person,  who,  before  ito 
date,  had  divested  himself  of  the  power  of  granting  it. 

2do,  It  may  be  true,  that  a  person  cannot  by  any  deed,  iinJbra  famUiam,  retain  the 
fee  in  his  own  person,  and  yet  prevent  his  onerous  deeds  from  affecting  it ;  but  he  may 
divest  himself  of  the  fee  altogether.  Contracts  like  the  present  are  very  common, 
and  they  are  strictly  onerous,  as  upon  the  faith  of  them  the  marriage  is  contracted. 

Replied ;  When  a  person  does  not  represent  his  author,  he  maj  challenge  the 
existence  of  any  powers  in  him  which  are  not  necessary  to  support  his  own  right. 
To  support  the  lease  in  question,  it  is  sufficient  that  the  granter  was  tiiree  years  in 


The  Lord  Ordinary  ''  found,  that  as  both  the  pursuer  and  defender  derive  deir 
right  from  the  same  conmion  author,  it  is  not  competent  for  the  defender  to  object 
the  want  of  title  in  the  person  of  the  common  author,  by  way  of  defence  against  the 
pursuer ;  and  in  respect  that  the  common  author  was  divested  of  his  right  to  the  fee 
of  the  estate  by  the  disposition  contained  in  the  pursuer's  contract  of  marriage,  and 
infeftment  had  followed  in  the  pursuer's  person  long  before  the  date  of  €tie  lease  under 
reduction,  found,  that  the  same  cannot  be  efiectual  against  the  pursuer  after  the 
death  of  the  granter  thereof ;  and  therefore  reduced,  decerned,  and  declared,  in  terms 
oftheUbel." 

At  advising  a  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench :  The  act  1695  does  not  apply  to  this  case.  The  pursuer 
has  not  made  up  titles  to  the  estate  passing  by  his  father,  and  he  has  no  occasion  to  do 
so,  as  he  has  already  a  title  good  against  every  person  who  does  not  shew  a  preferable 
right  to  that  of  his  father.  As  both  parties  found  upon  the  right  of  their  common 
author,  both  must  hold  it  to  be  complete.  The  [7852]  pursuer  has  the  preferable 
right  from  him.  If  the  tack  had  not  been  derived  from  old  Frazer,  it  would  have  been 
incumbent  on  the  pursuer  to  have  produced  a  complete  progress,  but  in  the  present 
circumstances  the  production  of  his  sasine  is  sufficient. 

The  Lords,  by  a  great  majority,  "  adhered."    See  Liferenteb. 

Lord  Ordinary,  Justice-Clerk. — Act.  Cha.  Hay. — Alt.  MAOONOcraE,  Hutchisos. 

Clerk,  Home. 
D.  D.  Fac.  Col  No.  1 10,  p.  242. 


No.  25.    P7873]  Creditors  of  John  Burnet  v.  James  Murray,  Receiver  General  of 

the  Customs.    July  7, 1754. 

The  Crown  ranked  pari  passu  with  other  adjudging  creditors,  in  a  ranking  and  sale  of 

a  bankrupt  s  estate. 

James  Murray,  Receiver  General  of  the  Customs,  led  an  adjudication  of  the  real 
estate  belonging  to  John  Burnet,  merchant  in  Aberdeen,  for  a  debt  due  by  him  to  tke 
Crown  upon  duties  of  tobacco.  Burnet's  other  creditors  led  adjudications  within 
year  and  day ;  and  insisted,  in  the  ranking,  for  a  pari  passu  preference,  upon  the  act 
1661,  Charles  II.  pari.  1,  cap.  62. 

Argued  for  the  Crown ;  That  by  the  law  of  England,  whether  the  common  law  or 
the  statutes,  the  Crown,  before  judgment  obtained,  was  preferable  in  a  competition 
with  other  creditors,  upon  the  real  as  well  as  personal  estates  of  its  [7874]  aebtois. 
See  Coke,  1  Inst.  30,  b.  130,  A  &  B,  and  131,  A  &  B ;  the  reason  given  is,  fiia 
ihesa/urus  Regis  est  fundamentum  beUi  et  firmamentum  pacts.  See  also  ike  act  3dd 
Henry  VIII.,  cap.  39,  §§  2  &  25,  where  this  is  enacted  in  express  words.  That,  by  the 
6th  article  of  the  Treaty  of  Union,  it  is  "  provided,  That  aU  parts  of  the  United  King* 
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dom  shall  be  liable  to  the  same  duties  on  import  and  export."  And,  by  the  18th 
article,  "  That  the  laws,  concerning  regulation  of  trade,  custom,  and  such  excises  to 
which  Scotland  is  to  be  liable,  shall  be  the  same  in  Scotland  as  in  England.''  And,  by 
the  19ti[i  article,  "  That  there  be  a  Court  of  Exchequer  in  Scotland  for  deciding  ques- 
tions concerning  the  revenues  of  Customs  and  Excises  there,  having  the  same  power 
and  authority,  m  such  cases,  as  the  Court  of  Exchequer  in  England.'*  That,  by  the 
act  6th  Ann,  cap.  26,  for  establishing  the  Court  of  Exchequer  in  Scotland,  it  is  enacted, 
**  That  all  obligations  for  debts  to  the  Crown  shall  have  the  same  force  and  effect  as 
in  the  Court  of  Exchequer  in  England,  according  to  the  true  intent  and  meaning  of 
33d  Henry  VIII.  cap.  39,  or  any  other  law,  &c. ;  or  by  virtue  of  the  prerogative  royal ; 
and  that  her  Majesty  be  preferred  in  all  suits  in  the  said  Court  of  Exchequer  in  Scot- 
land, according  to  the  said  statute  33d  Henry  VIII.,  and  according  to  the  practice  of 
the  Court  of  Exchequer  in  England ;  and  as  well  the  bodies  as  the  lands  and  tenement- 
debts,  credits,  and  specialities,  goods,  chatties,  and  personal  estate  of  all  debtors,  or 
accountants  to  the  Crown,  or  their  debtors  in  Scotland,  shall  be  subject  and  liable, 
by  extent,  inquisition,  and  seizures,  or  by  any  other  process,  ways,  or  means,  to  the 
payment  of  such  debts,  duties,  or  revenues  to  the  Crown ;  and  in  such  and  the  same 
manner  and  form,  to  all  intents  and  purposes,  as  in  the  Court  of  Exchequer  in  Eng- 
land." Hence,  it  is  evident,  that  in  Scotland  the  Crown  must  be  preferable  to  all 
other  creditors,  as  well  in  the  debtor's  real  as  his  personal  estate,  without  any  respect 
to  priority  of  diligence.  Nor  does  it  alter  the  case,  that,  in  the  act  last  mentioned, 
there  is  a  proviso, ''  That  no  debts  to  the  Crown  shall  affect  or  subject  any  real  estate 
in  Scotland  further,  or  otherwise,  or  in  any  other  manner  or  form,  than  such  real 
estate  may,  and  ought  to  be,  subject  and  liable  by  the  laws  of  Scotland."  For  that 
this  proviso  means  no  more  but  that  a  personal  obligation  granted  to  his  Majesty  for 
the  duties  of  customs  and  Excise,  does  not  in  terms  of  the  33d  Henry  VEIL  create  a 
real  lien  upon  the  debtor's  real  estates  in  Scotland,  for  this  were  to  make  them  liable 
farther ;  nor  are  they  liable  to  be  attached  by  extent,  or  other  English  forms  of  dili- 
gence, for  this  were  to  make  them  liable  otherwise  than  in  the  law  of  Scotland ;  but 
yet,  as  soon  as  the  real  estate  is  affected,  at  the  Crown's  instance,  according  to  the 
forms  of  the  law  of  Scotland,  then  the  prerogative  of  the  Crown  ought  to  take  place, 
and  give  the  same  preference  in  Scotland  as  it  does  in  England. 

Answered  for  the  Creditors,  Imo,  That,  by  the  law  of  Scotland,  before  the  Union, 
the  King  was  entitled  to  no  preference  upon  real  land  estates,  for  revenue  debts,  but 
according  to  his  diligence ;  "  That,  by  the  treaty  of  Union,  all  f7875]  the  laws  in 
Scotland,  not  inconsistent  with  any  of  the  particular  articles,  are  saved  and 
preserved." 

That  the  preference  given  to  the  Crown  over  the  estates  belonging  to  its  debtors 
was  only  given  by  the  said  act,  6th  Annse,  cap.  26,  when  pleaded  before  the  Court 
by  that  act  established,  the  Court  of  Exchequer  ;  that,  supposing  the  case  were  even 
before  the  Court  of  Exchequer,  the  preference,  in  the  act  above  mentioned,  never 
could  affect  a  real  estate.  For,  2do,  This  was  carefully  provided  for  by  the  proviso 
above  mentioned ;  where  it  is  declared,  not  only  that  such  debts  shall  not  affect  the 
real  estates  further,  or  otherwise,  and  in  no  other  manner  nor  form,  than  by  the  laws 
of  Scotland ;  ''  but  also  that  the  laws  of  Scotland  shall,  in  all  such  cases,  hold  place 
and  be  observed."  Neither  does  the  statute  leave  the  matter  to  rest  even  there  ; 
for,  in  another  clause,  it  expressly  provides,  *'  That  the  validity  or  invalidity,  and 
preference  of  the  title  of  the  Crown  to  any  honours,  manors,  lands,  tenements,  or 
hereditaments,  or  to  casualties  belonging  to  the  Crown,  shall  continue  to  be  tried  and 
decided  in  the  Court  of  Session,  as  was  used,  and,  of  right,  ought  to  have  been,  by  the 
law  and  practice  of  Scotland,  at  the  time  of  the  Union,  and  not  otherwise."  This  puts 
an  end  to  all  question  ;  and  it  is  well  it  does  so  ;  for,  were  the  Crown's  plea  good,  the 
whole  faith  and  security  of  our  records  would  be  at  an  end ;  the  whole  security  of  entails 
would  be  also  at  an  end ;  for,  by  the  33d  Henry  VIII.,  §§  26  and  27,  a  simple  personal 
obligation  to  the  King,  charges  land  to  whomsoever  it  comes,  whether  by  descent  or 
purchase.  Even  entails  are  subjected,  in  like  manner,  to  the  Crown's  debts.  See 
Wood's  Inst,  book  1,  cap.  2,  p.  20. 

"  The  Lords  fotmd,  that,  before  the  Union,  the  King,  by  the  laws  of  Scotland, 
was  entitled  to  no  preference,  for  revenue  debts,  upon  the  real  land  estates  of  his  sub- 
jects, but  only  according  to  his  diligence  ;  and  found,  that,  by  the  act  6th  AnnsB,  the 
laws  of  Scotland  are  saved,  and  declared  to  hold  place  and  be  observed  ;  and  there- 
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fore  found  his  Majesty  preferable  only  'pari  jxissu  with  the  adjudgers,  within  year  aod 
day  of  his  adjudication  ;  and  prefer  him  and  them,  jHMri  passu,  accordingly." 

Act.  LocKHART,  And.  Pringle. — Alt.  Advocatus,  R.  Cbaigie. — Clerk,  Gibson. 

Fol  Die,  V.  3,  p.  368.     Fac.  Col.  No.  112,  p.  166. 

*^*  This  case  was  appealed  : 

The  House  of  Lords  "  Ordered  that  the  interlocutor  complained  of  be  affirmed." 


No.  29.  [7891]  Robertson  v,  Jabdine.    July  6,  1802. 

The  prerogative  process  of  the  Crown  preferable  to  the  landlord's  hypothec,  as  long 
as  the  tenant's  effects  remain  unsold,  though  after  sequestration  and  a  warrant 
to  sell. 

By  statute  33d  Henry  VIII.  c.  39,  §  74,  it  is  enacted,  "  That  if  any  suit  be  com- 
menced or  taken,  or  any  process  be  hereafter  awarded  for  the  King,  for  the  lecoverj 
of  any  of  the  King's  debts,  that  then  the  said  suit  and  process  shall  be  preferred 
before  the  suit  of  any  person  or  persons  :  And  that  our  Sovereign  Lord,  his  heiis, 
and  successors,  shall  have  £rst  execution  against  any  defendant  or  defendants  of 
and  for  his  said  debt,  before  any  other  person  or  persons,  so  always  that  the  King's 
said  suit  be  taken  and  commenced,  or  process  awarded  for  the  said  debt,  at  the  soit 
of  our  Sovereign  Lord  the  King,  his  heirs  or  successors,  before  judgment  given  for 
the  said  other  person  or  persons."  This  act  was  extended  to  Scotland  by  the  articJcs 
of  Union,  and  6th  Anne,  c.  26. 

John  Gibb  and  Janet  Walker  his  mother,  tenants  on  the  estate  of  Grange,  having 
fallen  considerably  in  arrear  for  the  rent  of  crop  1799,  an  application  was  made  by 
the  landlord  to  the  Sheriff  of  Stirlingshire,  praying  for  a  sequestration  of  their  effects 
in  common  form,  and  for  a  warrant  to  sell  the  same,  to  discharge  the  arrears  of  rent 
The  Sheriff  (16th  February  1801)  granted  warrant  of  sequestration  ;  in  consequence 
of  which,  their  whole  effects  were  laid  under  sequestration  on  the  20th  day  of  Febroary 
1801.  This  proceeding  was  reported  to  the  Sheriff-court  (27th  February  1801), 
when  the  Sheriff  granted  warrant  to  sell  as  much  of  the  sequestrated  effects,  by  public 
roup,  after  due  advertisement,  as  would  pay  the  bygone  rent,  with  the  expense  of  sale. 

In  consequence  of  the  discovery  of  a  still  used  by  Gibb,  an  information  in  the 
name  of  Mr.  Robertson,  the  Collector  of  Excise  in  the  district,  to  the  Justices  of 
the  Peace  of  the  county  of  Stirling,  was  exhibited  against  him  on  the  3rd  of  March, 
and  he,  upon  citation,  appeared  that  same  day  before  the  Justices,  at  a  meeting 
held  by  them  at  Falkirk,  being  fifteen  days  posterior  to  the  Sheriff's  interlocutor 
granting  warrant  to  sequestrate,  and  four  days  after  granting  warrant  to  roup,  but 
before  the  day  appointed  for  the  roup  itself.  At  this  meeting,  the  Justices  pro- 
nounced a  decree,  finding  Gibb  and  his  mother  jointly  and  severally  liable  in  a  fine 
of  £150  Sterling.  The  proper  officers  of  Excise,  accompanied  by  a  messenger  at 
arms,  proceeded  (10th  March  1801)  to  recover  the  penalties  awarded,  by  attaching 
the  goods  and  chattels  of  the  delinquents  in  the  usual  manner ;  but  they  were  pie- 
vented  from  carrying  the  attachment  into  execution,  upon  the  Uth  day  of  March 
1801  (the  day  appointed  for  the  roup  under  the  Sheriff  s  warrant,  but  the  seques- 
trated effects  remaining  unsold)  by  the  intimation  of  a  sist  pronounced  upon  a  bill 
of  suspension,  which  had  been  presented  by  the  landlord  on  the  10th, 

The  question  with  regard  to  the  preference  of  the  Crown  or  landlord  in  the« 
circumstances,  was  reported  from  the  Bill-chamber  on  memorials,  when  Henry  Jardine, 
writer  to  the  signet,  factor  for  the  landlord, 

[7892]  Pleaded  ;  It  is  not  disputed,  that,  in  consequence  of  the  reversal  of  Ogilvie 
V.  Wingate,  No.  27,  p.  7884,  the  Crown's  right  under  the  prerogative  process,  in  tenns 
of  33d  Henry  VIII.,  §  74,  is  preferable  to  that  of  the  landlord,  in  virtue  of  his  hypothec 
But  the  present  competition  betwixt  the  landlord  and  the  Crown  must  be  deter- 
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mined  in  a  different  manner,  as  there  the  competition  arose  betwixt  the  prerogative 
process  and  the  naked  hypothec  of  the  landlord,  before  any  judgment  or  interlocutor 
by  the  Sheriff ;  whereas,  in  the  present  case,  the  landlord  competes  with  the  Crown, 
after  a  judgment  obtained  from  the  Sheriff ;  for  the  interlocutors  of  the  16th  and 
27th  of  February  1801,  sequestrating  the  tenant's  stocking,  and  granting  warrant 
for  sale,  are  of  the  nature  oi  a  judgment  in  favour  of  the  landlord  ;  and  being  prior 
to  the  decree  of  the  Justices  of  3rd  March  1801,  imposing  the  penalty  above-men- 
tioned, in  virtue  of  which  the  attachment  of  the  Crown  proceeded,  a  preference  is 
thereby  created  to  the  landlord  over  the  Crown,  in  terms  of  the  statute  of  the  33d 
Henry  VIII.  §  74,  declaring,  that  the  King's  process  shall  have  first  execution,  or 
be  preferred  before  the  suit  of  any  other  person  or  persons,  provided  always,  that 
such  process  be  taken  and  commenced  before  the  judgment  given  for  the  said  other 
person  or  persons.  In  England,  the  tenant's  goods  are  impounded  by  the  landlord's 
authority  merely,  without  the  intervention  of  any  judge,  Blackst.  Com.  b.  3,  c.  1,  §  5 ; 
b.  2,  c.  3,  §  10.  Though  they  are  of  the  nature  of  a  pledge,  yet  no  lien  is  imposed 
upon  them  till  the  judgment  of  a  judge  intervene  ;  King  v.  Cotton,  Parker's  Reports, 
p.  112;  4,  Termly  Reports,  402,  and  2,  Blackst.  Hilary,  Geo.  III.  1251,  1294;  till 
then  it  is  simply  a  distress.  The  clause  in  the  statute  of  Henry  VIII.  applies  in 
general  to  any  judgment  or  final  sentence  that  is  adapted  to  any  species  of  action 
raised  on  the  part  of  the  subject,  and  is  not  limited  to  a  judgment  of  any  particular 
kind  or  form.  Now,  the  warrant  for  sale  granted  by  the  Sheriff,  following  upon 
the  landlord's  sequestration,  is  the  concluding  step  of  the  process  ;  because,  according 
to  the  general  practice,  when  a  sale  has  taken  place  under  the  authority  of  the  Sheriff, 
for  the  rent  due  to  the  landlord,  no  further  application  is  necessary ;  the  clerk  of 
the  roup  is  in  use  immediately  to  pay  over  the  proceeds  of  the  sale,  in  so  far  as  these 
may  be  requisite  for  payment  of  the  hypothec  rent,  and  the  expenses.  The  warrant 
of  sale,  therefore,  is  a  virtual  adjudication  by  a  judge  of  the  proceeds  of  the  sale 
to  the  landlord  ;  and  is  such  a  judgment  under  the  intent  and  meaning  of  the  statute, 
as  creates  a  preference  in  favour  of  the  landlord,  sufficient  to  exclude  the  King's 
process. 

Answered  ;  The  warrant  of  the  Sheriff  appointing  a  sale  to  take  place  on  a  par- 
ticular day,  cannot  be  converted  into  an  actual  sale  and  transfer  of  a  tenant's  effects 
in  favour  of  the  landlord ;  it  is  only  an  interlocutory  order  or  decree  pronounced 
by  the  competent  court  in  favour  of  a  subject ;  and,  although  previous  to  the  suit 
of  the  Crown,  it  can  in  no  shape  constitute  or  create  a  preference  to  the  former  over 
the  prerogative  process  of  the  latter.  On  the  contrary,  by  the  term  judgment,  \mder 
the  statute  of  Henry  VIII.  is  truly  meant  an  exe-[7893]"Cution,  whereby  the  pro- 
perty of  the  King's  debtor  is  actually  taken  out  of  him  and  vested  in  another,  until 
which  period  his  property  is  liable  to  the  King's  execution  or  distress,  even  though 
such  goods  and  chattels  are  in  custodia  legisy  by  some  antecedent  act  of  a  subject 
creditor.  And  hence,  a  judgment,  according  to  a  fair  interpretation  of  the  statute 
of  Henry  VIII.  comprehends  an  execution,  whereby  the  property  of  the  goods  is 
altered,  and  transferred  from  the  debtor  into  the  person  of  the  subject-creditor, 
whose  preference  operated,  and  took  effect,  in  consequence  of  his  judgment  or  execu- 
tion bemg  prior  to  the  test  or  date  of  the  Crown's  writ  or  process  ;  Kmg  v,  Aldersey  ; 
and  Stracy  v,  Hulse,  in  Douglas,  p.  395 ;  King  v.  Cotton.  The  landlord's  right 
of  hypothec  in  the  present  instance,  or  the  proceedings  by  sequestration  held  before 
the  Sheriff  for  rendering  the  same  effectual,  did  not  go  the  length  of  altering  or  trans- 
ferring the  property  of  the  sequestrated  goods  and  effects  of  the  tenant,  so  as  to 
bar  the  prerogative  process  of  the  Crown.  This  appears  by  attending  to  the  detail 
of  the  proceedings  carried  on  before  the  Sheriff  for  rendering  the  landlord's  right 
of  hypothec  effectual ;  for  the  proceedings  before  that  Court  are  not  at  an  end  by 
the  warrant  to  sell ;  but  after  the  sale  has  been  made  by  the  clerk,  and  when  the 
whole  produce  of  it  has  been  recovered  by  him,  another  application  must  be  made 
by  the  landlord,  narrating  the  proceedings,  and  pra3dng  the  judge  to  direct  the  clerk 
to  make  pa3rment  to  him  of  such  sums  of  money  as  would  extinguish  the  arrears 
of  rent  falling  under  the  hypothec,  together  with  the  expenses  incurred  in  carrying 
the  process  of  sequestration  into  effect ;  and  the  desire  of  this  petition  being  granted 
by  the  Sheriff,  the  landlord  becomes  entitled  in  this  manner  to  receive  payment 
of  the  arrears  of  rent  incurred,  but  not  sooner.  Sequestration  does  not  take  the 
goods  out  of  the  tenant's  hands ;   Dickson  v.  Watson,  6th  February  1779,  No.  270, 
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p.  1246 ;  it  may  be  defeated  before  sale  by  payment  of  the  arrears,  and  tbe  land- 
lord's creditors  may  arrest  it  in  the  tenant's  hands.  The  superior  too  may  defeat 
it  by  a  claim  for  the  feu-duties,  and  an  heritable  creditor  of  the  landlord  may  cany 
it  ofi  by  a  decree  of  mails  and  duties.  In  short,  till  actual  sale,  tiie  tenant  is  noik 
divestea  of  the  property,  and,  till  then,  there  is  no  such  judgment  as  can  defeat  the 
Crown's  right. 

The  Court,  before  deciding  the  question,  recommended  to  the  parties  to  take 
the  opinion  of  English  counsel,  for  an  explanation  of  the  meaning  of  the  term  judg- 
ment, and  ordered  an  inquiry  into  the  practice  of  the  ShenJEE-courts  in  quesfcioos 
of  sequestration. 

It  appeared  to  be  the  law  of  England,  that  as  long  as  the  property  in  the  goods 
remains  m  the  King's  debtor,  the  extent  will  prevail  over  the  process  and  execation 
at  the  suit  of  the  subject ;  and  that  this  is  the  case  till  the  delivery  of  the  wnt  of 
iieri  facias  to  the  Sherifi,  so  that  the  extent,  if  tested,  even  after  signing  the  judgment, 
but  before  delivery  of  the  writ  of  execution,  will  be  preferable. 

[7894]  The  reports  from  the  different  Sherifi-clerks  were  almost  unanimous  in 
not  considering  the  procedure  relative  to  sequestration  closed  with  the  warrant 
to  sell,  which  contains  an  order  for  the  auctioneer  to  lodge  the  proceeds  of  the  sak. 
with  a  report  of  the  proceedings,  in  the  hands  of  the  clerk  of  court ;  but  that>  after 
this  has  been  done,  the  landlord  must  make  up  a  statement  of  the  debt  due  to  him, 
and  of  the  proceeds  of  the  roup,  with  the  expense  of  sale  and  sequestration,  and 
the  court  then  authorises  the  clerk  to  pay  the  sum  consigned  to  the  landlord  in  extinc- 
tion of  the  debt,  and  the  balance,  if  there  be  any,  to  the  tenant. 

Counsel  were  also  heard  in  presence. 

The  Court,  with  one  dissentient  voice  (6th  July  1802),  "  preferred  Ae  ftown," 
as  both  the  warrant  to  sequestrate,  and  the  warrant  to  sell,  were  only  ministenal 
acts,  interlocutory  sentences,  and  not  final  so  as  to  authorise  an  execution ;  whidi 
is  the  sort  of  judgment  the  statute  requires,  and  which  first  divests  the  property 
out  of  the  King's  debtor ;  although  it  was  pleaded,  that  the  distress  in  England, 
and  the  landlord's  hjrpothec  were  different,  m  as  much  as  the  landlord,  in  virtue 
of  his  distress,  had  no  previous  connection  with  the  tenant's  ^oods,  which  could 
be  attached  by  him  only  in  the  same  way  as  by  any  otber  creditor ;  but  that  the 
hypothec  is  a  tacit  pledge  for  the  rent,  and  the  warrant  to  sell  might,  without  imjffo- 
priety,  be  considered  as  analogous  to  the  writ  of  fieri  facias  delivered  to  the  Sherifi, 
so  as  to  close  the  business  at  that  period. 

Lord  Ordinary,  Meadowbank. — For  the  Crown,  Crown  Lawyers. — Agent,  B. 
DuNDAS,  W.S.— For  the  Landlord,  H.  Erskinb,  Robertson,  Rae,  Sib  P. 
Murray.— Agent,  H.  Jardine,  W.S.— Clerk,  Pringle. 

F.  Fac,  Col.  No.  53,  p.  108. 


No.  8.  [7897]  Colt  v.  Simpson.    June  23,  1610. 

Improbations  cannot  be  pursued  by  way  of  action  without  concurrence  of  die 
Advocate.  Fol  Die.  v.  1,  p.  526.    Haddington,  MS.  No.  1914. 


No.  18.  [7907]  Hew  Darby  y.  James  Love.    February  10, 1796. 

The  trustee  for  the  creditors  of  a  bankrupt  is  not  entitled  to  bring  a  charge  of  fraudu- 
lent bankruptcy  against  him  without  the  concurrence  of  his  Majesty's  Advocate. 

Hew  Darby,  trustee  on  the  sequestrated  estate  of  James  Love,  and  himself  claim- 
ing as  a  creditor,  presented  a  petition  and  complaint,  in  which  he  accused  Love  d 
fraudulent  bankruptcy,  and  craved  that  he  might  be  punished  accordinglv ;  1621, 
c.  \S  ;  1696,  c.  5  ;  33d  Geo.  III.  c.  74,  §§  27,  28. 
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[7908]  ^^0  facts  charged  were  alleged  to  have  happened  during  the  dependence 
of  tlue  seqaestration. 

This  complaint  being  brought  without  concurrence  of  His  Majesty's  Advocate, 
the  defender,  inter  alia,  objected  to  its  competency  on  that  account,  10th  August 
1766,  Syme,  voce  Summaby  Application  ;  1777,  Blacklaw.    See  Appendix. 

The  pursuer,  on  the  other  hand,  stated,  that  it  was  the  practice  of  the  Court  to 
exercise  their  criminal  jurisdiction  incidentally,  without  that  concurrence,  where  the 
crime  occurs  in  the  course  of  actions  depending  before  them,  Acts  of  Sederunt,  13th 
June  1561,  Stevinston  ;  8th  January  1736,  Blackadder ;  14th  June  1782,  Brown. 
That  the  sequestration  in  the  present  case  must  be  considered  as  a  depending  action  ; 
and  that  the  concurrence  of  his  Majesty's  Advocate  was  not  necessary  to  complaints 
of  fraudulent  bankruptcy,  even  where  there  was  not  a  previous  dependence.  Acts  of 
Sederunt,  July  26,  1748,  Mackenzie  and  others  ;  4th  February  1757,  Wauchope. 

Observed  by  the  Bench,  It  is  usual  for  the  Court  to  ptmish  incidentally  perjury 
or  prevarication  committed  in  the  course  of  a  process  depending  before  them,  these 
crimes  being  of  the  nature  of  a  contempt  of  Court.  When  any  other  matter  of  criminal 
charge,  such  as  fraudulent  bankruptcy,  comes  under  their  observation  in  the  course 
of  a  civil  action,  it  is  the  duty  of  the  Court  to  take  notice  of  it ;  but  the  proper  mode 
of  proceeding  is,  to  recommend  to  his  Majesty's  Advocate  to  inquire  into  the  matter, 
and,  as  he  shall  see  cause,  give  his  instance  or  concurrence  to  a  prosecution  brought 
in  proper  form.  And  a  formal  complaint  at  the  instance  of  an  individual,  without 
concurrence  of  his  Majesty's  Advocate  for  the  public  interest,  is,  in  such  cases,  wholly 
incompetent. 

Upon  advising  the  complaint,  answers,  replies,  and  duplies  (27th  June  1795), 
''  the  Lords  dismissed  the  complaint "  ;  and,  upon  advising  a  reclaiming  petition, 
answers,  Ac,  *'  adhered." 

Act.  Gbbbnshibls. — Alt.  Tait. — ^Clerk,  Colquhoun. 

Fac.  Cd.  No.  202,  p.  483. 


No.  4.     [7914]  Parish  op  Inverkeithing  v.  Lady  Rosyth.    February  15,  1642. 

Heritors  of  the  landward  part  of  a  parish  of  a  royal  burgh  obliged  to  contribute  to  the 
purchase  of  a  bell  for  the  church,  in  the  same  proportion  as  for  repairing  the 
church. 

The  Parishioners  of  Inverkeithing  and  stent-masters,  having  charged  the  Lady 
Rosyth  to  pay  her  proportion  of  the  stent,  imposed  upon  the  parishioners  of  Inver- 
keiti^g,  both  to  burgh  and  landward,  for  furnishing  of  bells  to  the  kirk  ;  and  she 
suspending  upon  this  reason,  that  albeit  there  be  an  act  of  Parliament  for  beiting  and 
repairing  of  the  kirk  and  Idrkyard  dykes,  yet  there  is  no  warrant  to  stent  the  parish- 
ioners for  buying  of  a  bell,  especially  a  bell  within  a  burgh-royal,  which  only  is  mcum- 
bent  to  be  done  by  the  burgesses  and  indwellers  within  the  burgh,  and  not  by  those 
dwelling  in  landward,  their  beUs  being  in  use  at  all  times,  to  serve  for  their  own  bur- 
gesses, and  for  their  own  iise  at  prayers  morning  and  evening,  and  for  their  other 
meetings  about  their  town  business  ;  and  this  suspender,  nor  the  heritor  did  never 
consent  to  this  stent,  but  did  expressly  oppose  the  same  ;  attour,  she  alleged,  That 
the  titular  and  those  who  had  right  to  the  teinds,  should  bear  the  burden  of  this  stent, 
or  the  third  part  of  the  burden,  as  in  reparation  of  the  Idrk.  Notwithstanding  of  all 
which  reasons,  the  stent  roll,  and  letters  raised  thereon,  were  sustained  and  allowed. 

Durie,  p.  893. 
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No.  8.     [7916]  Heritors  of  the  PariBh  of  Faulkland  t;.  the  Mhosteb  and  Knx 
Session  thereof.    February  20,  1739. 

The  disposal  of  the  area  of  the  chiirch  was  found  to  be  in  the  heritors,  and  not  in 
the  minister  and  kirk  session. 


Fd.  Die,  V.  1,  p.  527.    Kilkerran  (Kirk),  No.  1,  p.  323. 


No.  11.  [7918]  Lieutenant-Greneral  Sinclair,  and  other  Heritors  of  the  Panek 
of  Kinghom  v.  The  Magistrates  and  Town  Council  of  that  Burgh.  Febmarr 
6, 1761. 

Area  of  a  church,  how  to  be  divided  between  a  burgh  and  a  landward  parish.     In  what 
proportion  are  they  to  pay  the  expenses  of  repairing  the  church  and  manse. 

The  parish  of  Kinghom  is  partly  landward,  and  consists  partly  of  a  burgh  of  that 
hame.  By  the  ancient  usage  of  the  parish,  when  the  church  and  minister's  mame 
fell  into  cQsrepair,  the  expenses  necessary  on  that  occasion  were  divided  into  two 
equal  parts,  one  of  which  was  paid  by  the  town,  and  the  other  by  the  landward  pansL 

In  1759,  the  church  and  manse  being  both  in  disrepair,  a  meeting  of  the  Heritois 
and  Magistrates  was  called  ;  and  it  appearing,  from  an  estimate  ^ven  in,  that  the 
expense  of  repairs  would  amount  to  £102, 18s.  lOd.  Sterling,  the  Magistrates  andTovn 
Council  were  appointed  to  make  payment  of  one  half  of  that  sum,  conform  to  use  and 
wont,  and  the  other  half  to  be  paid  by  the  heritors,  according  to  their  respective 
valued  rents  within  the  parish. 

The  Magistrates  brought  a  suspension  of  this  decree,  complaining  thst  it  was  m- 
equal  and  unreasonable  to  impose  one  half  of  the  burden  of  these  repairs  upon  die 
town,  and  la,j  only  the  other  half  upon  the  landward  parish,  which  was  extensive  and 
opulent,  and  insisting,  that  the  proper  rule  for  settling  the  proportion  of  repairs  to  be 
paid  by  the  town  as  weU  as  the  heritors  of  the  country  parish,  was  their  respective 
valued  rents.  On  the  other  hand,  it  was  maintained  by  the  heritors,  that  the  tovn 
had  been  in  the  immemorial  use  of  paying  one  half  of  these  reparations  ;  and  that 
they  had  no  reason  to  complain,  as  they  possessed  a  much  larger  share  of  ^e  church- 
area  ;  at  the  same  time,  the  heritors  were  indifierent  in  what  proportion  the  diviaoa 
of  repairs  was  made,  provided  the  area  of  the  church  was  divided  in  the  same  pro- 
portion. And  in  order  to  have  this  matter  settled,  a  process  was  brought  at  the  in- 
stance of  the  Heritors  against  the  Magistrates  and  community  of  Kinghom,  for  having 
the  church  area  divided  amongst  them  according  to  their  several  interests. 

*'  The  Lord  Ordinary  found  the  defenders  liable  in  a  share  of  repairing  the  manse, 
office-houses,  and  kirk  of  Kinghorn  with  the  heritors  of  the  landward  part  of  the  parish, 
in  proportion  to  the  amount  of  the  cess  paid  out  of  the  burgh  of  Kinghorn,  and  that  oat 
of  the  landward  part  of  the  parish  ;  and  that  the  defenders  are  entitled  only  to  the 
possession  of  a  share  of  the  area  of  the  kirk  efieiring  to  that  proportion." 

[7919]  Pleaded  in  a  reclaiming  bill  for  the  defenders  ;  Imo,  The  established  and 
general  rule  by  which  repairs  are  always  proportioned,  is  according  to  the  valued 
rent  of  the  parish,  and  not  according  to  the  proportion  of  the  cess  payable  out  of  it. 
The  cess  payable  by  any  town  to  the  royal  burghs  is  not  according  to  any  valued 
rent,  and  variable  according  to  the  circumstances  ;  more  than  one  hall  of  the  cess  paid 
by  the  burgh  of  Eanghorn  is  levied  from  the  diderent  trades  and  employments  within 
the  town  ;  and  this  part  of  the  cess  which  is  paid  by  the  trades,  and  which  is  neither 
imposed  on  their  lands  in  the  parish,  nor  their  houses  and  burgh-acres,  is  by  no  lav 
subjected  to  such  public  burdens.  Suppose  a  gentleman  should  have  a  thriving  and 
populous  village  upon  his  estate,  this  wnf  not  vary  the  rule,  and  he  will  only  be  obliged 
to  pay  such  repairs  in  proportion  to  his  valued  rent. 

2do,  It  will  be  attended  with  very  great  hardship  upon  the  inhabitants  of  this 
burgh,  if  they  are  only  found  entitled  to  a  share  of  the  church-area  in  proportion  to 
the  share  which,  by  the  former  part  of  the  interlocutor,  they  are  to  pay  of  the  repairs. 
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Bather  than  submit  to  this  inconvenience,  they  would  agree  to  pay  for  the  repairs  of 
the  church  in  proportion  to  the  area  they  at  present  possess,  notwithstanding  the 
disparity  between  their  valued  rent  and  that  of  the  landward  parish.  At  the  same 
time  they  apprehend  that  this  cannot  in  reason  extend  to  the  manse,  which,  by  the 
universal  practice,  is  supported  by  the  proportion  of  the  valued  rent.  The  different 
societies  and  individual  inhabitants  of  the  burgh  have,  by  long  possession,  acquired 
a  right  of  property  in  their  lofts  and  seats,  which  cannot  be  taken  from  them  ;  and  it 
would  occasion  much  confusion,  if  a  new  division  were  to  take  place. 

Answered  for  the  pursuers  ;  The  burden  of  repairing  the  kirk  and  manse  must  lie 
upon  the  heritors  in  the  same  proportion  in  which  they  are  entitled  to  a  share  of  the 
area ;  and  this  proportion  ought  to  be  ascertained  according  to  the  extent  of  the 
interest  which  every  heritor  has  in  the  parish.  As  the  property  of  the  church  is 
common  to  all  the  heritors,  it  cannot  belong  to  them  in  any  other  proportion  than 
that  which  corresponds  to  their  property  within  the  parish ;  20th  February  1739, 
Heritors  of  the  parish  of  Faidkland  contra  The  Kirk-session,  No.  8,  p.  7916.  The 
only  question  therefore  is,  how  the  extent  of  their  property  or  interest  in  the  parish 
is  to  bd  ascertained  ?  The  undoubted  rule  of  dividing  such  burdens  among  landward 
heritors,  is  the  valued  rent,  which  has  been  agreed  on  as  much  more  expedient  than 
entering  upon  proofs  of  real  rent,  improvements  thereof,  and  deductions  from  the 
same ;  and  as  this  is  the  rule  among  the  landward  heritors  themselves,  so,  when  a 
burgh  happens  to  be  situated  in  a  parish,  the  nearest  estimation  that  can  be  taken  to 
correspond  to  the  general  rule,  is  to  compare  the  extent  of  the  cess  annually  payable 
by  the  burgh,  with  that  which  is  paid  yearly  out  of  the  remaining  lands  in  the  parish, 
and  to  divide  the  burden  of  repairs  in  the  same  proportion.  No  other  rule  can  be  taken 
to  answer  the  intention  of  the  law.  Neither  has  any  distinction  ever  been  made  in 
this  respect  between  the  church  and  the  [7920]  manse  ;  the  one  as  well  as  the  other 
must  be  repaired  and  upheld  by  the  heritors,  and  the  method  of  levying  the  repairs 
has  at  all  times  been  the  same  with  regard  to  both. 

In  the  next  place,  whatever  rule  shall  be  adopted  with  regard  to  proportioning 
the  repairs  between  the  town  and  country  parish,  the  division  of  the  area  must 
necessarily  correspond  to  the  same  rule  ;  for  it  is  an  essential  principle  which  no  law 
can  dispense  with,  that  the  burden  must  be  allocated  among  the  several  parties  in  the 
same  proportion  that  the  property  of  the  subject  thereby  affected  is  to  be  divided 
among  them :  *'  Quem  sequitur  commodum,  eum  debet  sequi  et  incommodum." 
No  possession  for  any  length  of  time  can  entitle  a  party  to  a  share  in  the  area  of  a  church 
who  has  no  property  in  the  parish  ;  and  as  little  can  any  possession  entitle  an  heritor 
to  a  greater  share  of  the  church  than  corresponds  to  the  lands  he  has  in  the  parish. 
This  would  be  to  establish  a  prescriptive  right  without  a  title,  nay,  even  contrary 
to  the  title  of  the  party,  which  must,  from  the  nature  of  the  thing,  be  bounded  by 
the  property  he  has  in  the  parish. 

N.B.  What  the  Lords  chiefly  regarded  in  the  question  about  dividing  the  area, 
was  the  immemorial  possession.  And  with  respect  to  the  other  point  of  the  repairs 
it  was  at  last  agreed  on  by  both  parties,  that  the  burgh  should  continue  to  pay  the  one 
half  and  the  heritors  the  other. 

"  The  Lords  found,  that  the  community  of  the  burgh  were  entitled  to  retain 
possession  of  that  proportion  of  the  area  of  the  kirk  of  Kinghorn  presently  possessed 
by  them  ;  and  that  the  heritors  of  the  landward  parish  were  also  entitled  to  retain 
possession  of  that  proportion  of  the  area  of  said  kirk  presently  possessed  by  them, 
without  prejudice  to  the  heritors  of  the  landward  parish  dividing  the  said  proportion 
of  the  kirk  ascertained  to  belong  to  them  in  common,  and  to  the  community  of  the 
burgh,  dividing  the  proportion  of  said  area  ascertained  to  continue  with  the  com- 
munity. And  of  consent  found,  that  as  the  community  of  the  burgh  of  Kinghorn 
had  been  in  use  to  pay  one  half  of  the  repairs  of  the  kirk,  manse,  and  office-houses  ; 
therefore  that  they  were  hable  in  the  one  half  of  the  present  repairs,  and  also  in  the 
half  of  all  repairs  on  said  kirk,  manse,  and  office-houses,  in  time  coming." 

Act.  Ferguson. — Alt.  Garden. — Clerk,  Gibson. 

/.  C.  Fol.  Die.  V.  3,  p.  370.    Fac.  Col.  No,  17,  p.  29. 
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No.  12.    John   Drummond   of   L(^ealmond  v.   The   Heritors   of  the  Panabes 
of  Honzie,  Monedie,  GriefE,  and  Others.    February  2,  1773. 

''  The  Lords  find,  that  the  heritors  of  the  lands  annexed  qtioad  gaera  are  fiaUe 
in  their  proportion  of  upholding  the  fabric  of  the  kirks  to  which  they  are  {79E11  »- 
nexed,  and  in  no  other  parochial  burdens  :  Find,  that  they  are  not  liable  to  contzfliale 
for  upholding  the  fabric  of  the  parish-kirks  from  which  they  are  disjoined ;  but  tbtt 
they  remain  liable  in  all  other  parochial  burdens  in  these  parishes  ;  and  remit  to  tke 
Ordinary  to  proceed  accordingly." 

Act.  D.  QRiBMK,  W.  M'Kbnzie. — Alt.  Ilay  Campbell. — Clerk,  Gibson. 

FoL  Die.  V.  3,  p.  369.    Fac.  Col.  No.  54,  p.  138. 


No.  13.    John  Duke  of  Arotle,  and  other  Heritors  of  the  Parish  of  Campbletown 
V,  Charles  Rowat,  and  other  Inhabitants  of  that  Borough.    February  1, 1775. 

A  parochial  church,  partly  landward  and  partly  burgage,  must  be  repaired  and  rebnilt 
at  the  expense  of  the  heritors  and  burgh. 

The  town  of  Campbletown,  and  some  part  of  the  country  about  it^  oiigmsDr 
consisted  of  four  parishes,  which  were  afterwards  united  into  one,  now  called  iSbt 
parish  of  Campbletown ;  and  the  place  of  worship  came  to  be  fixed  within  the  town,wlieie 
a  church  was  built,  in  which  the  Gaelic  language,  as  being  the  only  one  then  under- 
stood in  the  parish,  was  used.  It  soon,  however,  appeared,  that  this  church  was  Bot 
sufficient  for  containing  all  the  parishioners ;  and  the  English  language  having  oome 
in  use,  it  became  necessary  to  have  another  place  of  worship,  and  a  minister  who  coqU 
preach  in  the  English  language.  This  accordindy  took  place ;  and  it  was  aftervuds 
found  expedient*  to  make  the  Highland  and  Lowland  congregation  a  collegiate  chnrek : 
and  both  the  ministers  serving  the  cure  within  the  pari^  are  presented  by  die  Duhe 
of  Argyle,  as  patron. 

Some  time  ago,  the  New  or  Lowland  church  becoming  ruinous,  a  visitation  was 
appointed  by  the  Presbytery,  in  common  form,  who  were  proceeding  to  oblige  the 
heritors  of  the  parish  to  repair  or  rebuild  it,  in  the  same  way  as  they  had  decosed 
against  them  a  few  years  ago  to  build  a  manse  for  the  accommodation  of  this  same 
minister  of  the  Lowland  congregation.  The  heritors,  however,  thought  it  necessair 
to  have  the  matter  explained,  whether  they  were  to  have  the  whole  of  this  buidea 
laid  upon  them,  and  at  the  same  time,  not  to  have  the  benefit  of  the  area  of  the  dkurc^ 
more  than  two-thirds  of  which  is  at  present  possessed  by  certain  seat-holden,  vlio 
claim  the  same  as  their  property. 

Accordingly,  the  Heritors  presented  a  petition  to  the  Sheriff,  setting  fortii,  Tliat 
though  the  two  kirks  of  Campbletown  had  been  built  for  a  considerable  time  past,  yet 
that  they  were  promiscuously  occupied  by  the  heritors  and  tenants  within  tiie  pamt 
and  the  inhabitants  within  the  borough ;  and,  therefore,  praying  the  Sheriff  to  gtuit 
warrant  to  such  persons  as  he  should  think  proper,  to  measure  the  area  of  the  dioidi. 
and  afterwards  divide  the  same.  And  this  petition  having  been  intimated  at  iht 
market-cross  of  Campbletown  and  [7922]  church  doors,  to  all  concerned,  ansveis 
were  put  in  to  it,  in  name  of  Charles  Rowat,  surgeon  in  Campbletown,  and  some  odieis 
of  the  inhabitants,  for  themselves,  and  in  behalf  of  all  the  alleged  proprietors  of  aeate 
in  the  Lowland  church  ;  and  in  these  answers  it  was  contended.  That,  as  tiiis  Lowland 
church  was  allenarly  built  and  proportioned  among  such  of  the  inhabitants  of  the 
town  and  coimtry  as  did  not  understand  the  Graelic  language,  and  never  was  meant 
as  a  parish  church,  the  pursuers  had  no  right  to  demand  a  division  of  the  area,  since 
they  nad  neither  built  the  kirk,  nor  contributed  for  that  purpose.  And  the  SBienfl- 
substitute  having  pronoxmced  an  interlocutor,  finding,  '*  That  the  said  church  was 
built  by  the  voluntary  contribution  of  well  disposed  people,  with  the  approbatiaD 
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of  the  Dutchess  of  Argyle,  who  was  manager  for  the  then  Duke,  her  son ;  and  that  the 
seats  in  the  said  chtuch  were  enjoyed  by  the  present  possessors  without  interruption, 
tlieir  predecessors  or  authors,  beyond  the  years  of  prescription ;  in  respect  whereof, 
refused  the  desire  of  the  petition,  with  regard  to  the  Lowland  church."  The  Heritors 
brought  a  suspension  of  this  judgment,  and,  at  the  same  time,  a  process  of  declarator 
before  this  Ck>urt,  concluding,  Imo,  That  it  should  be  found  and  declared,  that  the 
punuers  are  entitled  to  have  the  area  of  the  Lowland  church  divided,  and  shares 
thereof  allotted  them  respectively,  in  proportion  to  their  valued  rents  in  the  parish,  or 
according  to  such  other  rule  as  the  Court  should  think  just  and  reasonable ;  or  other- 
wise ;  2do,  That  they,  their  heirs  and  successors,  should  be  free  in  all  time  coming, 
of  the*  burden  of  repairing  the  church,  &c,,  and  that  the  defenders  should  be  boimd  to 
uphold  the  said  church,  and  also  the  manse  for  the  Lowland  minister,  and  kirkyard 
dykes,  and  perform  all  other  burdens  whatsoever  respecting  the  said  church ;  and 
that,  in  the  event  of  its  being  so  found,  the  defenders  should  be  liable  in  repetition 
to  the  pursuers  of  the  expenses  of  building  a  manse  for  the  minister  of  said  Lowland 
church,  amounting  to  the  sum  of  £300  Sterling. 

The  Lord  Ordmary  having  found  that  the  seats  belonged  to  the  occupiers  and 
assoilzied  from  the  declarator,  upon  the  idea  that  this  was  no  parish  church,  the  matter 
was  laid  before  the  Ck>urt  in  a  reclaiming  petition ;  on  advismg  which,  with  answers, 
upon  the  18th  January  1774,  the  Lords  pronounced  the  following  interlocutor  : 

"  Find  that  the  Lowland  church  of  Campbletown,  is  a  parochial  church,  and  is 
subject  to  division,  conform  to  the  rules  of  law,  and  remit  to  the  Lord  Ordinary  to 
proceed  accordinjgly,  and  specially  to  hear  parties  on  their  alleged  rights  of  property 
to  the  seats  withm  mentioned." 

The  cause  having  returned  to  the  Lord  Ordinary,  who,  after  hearing  parties, 
pronounced  an  intenocutor  unfavourable  for  the  defenders,  they  reclaimed  to  the 
Court,  and  insisted.  That  both  in  virtue  of  their  right  of  property,  and  as  parishioners, 
they  are  entitled  to  a  share  of  the  area  of  the  Lowland  church  of  Campbletown. 

(7923]  Answered ;  It  is  a  fact  no  less  remarkable  than  true,  that  almost  the  whole 
of  these  defenders  have  long  ago  deserted  the  established  church,  and  built  a  kirk 
of  relief  for  themselves,  in  the  heart  of  the  borough,  Mr.  Rowat  being  at  their  head  ; 
so  that  a  more  emulous  and  captious  plea  cannot  well  be  figured  than  what  they  are 
here  maintaining  against  the  magistrates  and  commtmity  of  the  borough,  and  against 
the  whole  heritors  who  adhere  to  the  legal  foVm  of  worship. 

That  the  heritors  have  no  view  to  exclude  any  one  inhabitant  of  the  parish  from 
having  his  due  proportion  of  one  or  other  of  the  two  parochial  churches ;  on  the  con- 
trary, what  they  contend  for  is,  that  both  the  one  and  the  other  of  these  churches 
shall  be  considered  as  parochial  churches,  and  shall  be  rebuilt  as  such,  and  divided 
according  to  the  known  rule  established  by  law,  and  practised  in  all  other  parishes, 
which  rules  are  formed  upon  the  very  plan  of  giving  access  to  all  the  parishioners  to 
attend  divine  worship  in  the  church ;  whereas,  on  the  other  hand,  the  plan  of  the 
defenders  is  to  appropriate  this  Lowland  church  to  themselves  as  private  property, 
or  at  least  the  greatest  part  of  it,  so  as  to  exclude  the  bulk  of  the  parish ;  when,  at 
the  same  time,  they  will  not  rebuild  it  upon  that  plan,  but  insist  that  the  heritors 
should  be  at  the  whole  of  the  expense,  whereby  they  would  lay  the  burden  on  the 
heritors,  and  take  all  the  benefit  to  themselves.  This  circumstance  of  the  fabric 
being  ruinous,  and  that  a  new  one  must  be  built,  they  have  chose  to  keep  altogether 
out  of  view.  They  have  again  and  again  been  called  on  to  say,  whether,  in  case  the 
area  was  adjudged  to  be  their  private  property,  they  would  be  at  the  expense  of 
re-building  and  maintaining  this  private  property  of  theirs,  and  relieve  the  heritors 
thereof  now  and  in  all  time  coming,  and  what  security  they  would  find  that  this  would 
be  the  case.  To  this  civil  question  they  have  all  alon^  declined  giving  any  answer. 
If  they  meant  nothing  more  than  to  have  the  seats  which  they  pretend  a  right  to  in 
the  present  church  set  apart  to  them  as  their  private  property,  and  if  they  were  not  to 
claim  the  same  interest  in  the  new  church  which  is  to  be  built,  it  would  be  scarce 
worth  while  to  dispute  the  matter  with  them,  because  it  is  doubted  if  the  present 
church  will  last  out  the  process ;  and,  therefore,  it  is  immaterial  who  possesses  the 
area  of  the  present  church,  which  is  now  shut  up,  and  stands  condemned  as  totally 
ruinous ;  unless  in  the  view  that,  by  adjudging  it  to  the  defenders,  this  would  give 
them  a  handle  to  say,  that  they  must  also  have  the  area  of  the  new  church.  For  this 
reason,  and  as  the  judgment  of  the  Court  has  now  finally  ascertained  the  church  in 
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.  question  to  be  a  parochial  cliurch,  it  is  thought  to  be  a  necessary  conseqaenoe  th«l 
the  division  must  be  made  according  to  the  rules  used  in  parochial  churches. 

In  the  present  case,  there  is  both  a  borough  and  landward  parish ;  but  the  re- 
spondents, the  heritors  of  the  landward  part,  have  no  dispute  with  the  boroi^ 
They  are  willing  that  the  borough  should  have  their  share  of  the  area  of  the  duzck 
in  a  just  proportion  with  the  landward  part  of  the  parish ;  and  a  proportion  of  the 
expense  of  rebuilding  the  church  will  in  Uke  manner  be  laid  [7924]  upon  the  boroo^ 
And  so  the  Lord  Ordinary's  last  interlocutor  imports,  agreeably  to  the  decision  in  tk 
case  of  Einghom,  and  to  the  known  rule  in  such  cases. 

''  The  I^rds  find,  That  the  Lowland  church  of  Campbletown,  being  a  parodiial 
church,  ought  to  be  repaired  and  rebuilt  at  the  expense  of  the  heritors  and  b(»roii^; 
and,  as  the  defenders  are  not  heritors,  find  they  are  not  entitled  to  any  part  of  tke 
area,  except  such  share  of  that  part  falling  to  the  borough  as  may  eSeir  to  tiiem,  ie 
proportion  with  the  other  inhabitants. 

Act.  Ilay  Campbell. — Alt.  Cha.  Hay. — Clerk,  Tait. 

Fac.  Col.  No.  154.  p.  19. 


No.  15.    The  Feuers  and  Heads  of  Families  in  the  Town  of  Crieff  v.  The  Hekitoss 
of  the  Parish  of  Crieff.     November  20, 1781. 

A  church  having  become  ruinous,  the  question  occurred,  at  whose  expense  must  it 
be  rebuilt.  Two- thirds  of  the  parishioners  resided  in  a  burgh,  the  remaindfr  in 
the  landward  part  of  the  parish.  The  Court  found  that  the  expense  of  building 
as  much  of  the  church  as  should  be  necessary  for  accommodating  the  landward 
parish,  should  be  defrayed  by  the  heritors  according  to  their  respective  vslned 
rents,  and  divided  among  them  in  the  same  proportion  ;  and  that  the  expense 
of  the  remaining  part  should  be  defrayed  by  the  feuers  and  proprietors  of  houses, 
in  proportion  to  their  real  rents,  and  divided  amongst  them  in  the  same  pro- 
portion. 

The  parish  church  of  Crieff  being  insufficient  for  accommodating  the  whole  paxiaii, 
and  having  likewise  become  ruinous,  the  question  occurred,  by  whom,  and  in  vlut 
proportions,  the  expense  of  building  a  new  one  was  to  be  defrayed. 

The  old  church  was  capable  of  containing  500  persons ;  and  no  discovery  conld  be 
made,  by  whom  it  had  been  either  originaUy  erected,  or  afterwards  repaired.  Tfce 
Presbytery  of  Auchterarder,  within  whose  bounds  it  is  situated,  reported,  that  ihi 
new  church  ought  to  be  sufficient  to  contain  1200  hearers,  and  that  the  examinatie 
persons  in  the  parish  amounted  to  1980.  Of  these,  [7925]  ^^7  belonged  to  the  land- 
ward part  of  the  parish,  the  rest  resided  in  the  town  of  Crieff ;  being  either  inhabitants 
of  the  old  burgh  of  regality  of  that  name,  or  of  an  adjacent  village,  built  on  groimds 
f  eued  by  the  neighbouring  heritors. 

The  question  was  brought  before  the  Court  on  informations  ;  and  appearing  to  be 
attended  with  considerable  difficulty,  became  the  subject  of  a  hearing  in  presence, 
when  it  was 

Pleaded  for  the  inhabitants  and  feuers ;  Landed  property  first  presents  itself  tf 
the  subject  of  those  public  burdens  which  are  of  a  permanent  nature.  Hence,  wbea 
tithes,  which  are  a  proportion  of  the  produce  of  lands,  were  first  allotted  to  the  main- 
tenance of  the  Christian  church,  a  fourth  part  was  dedicated  to  the  building  and 
reparation  of  churches ;  Bum's  Ecclesiastical  History,  vol.  1,  p.  247.  This  fund 
from  the  misapplication  of  tithes,  soon  became  inadequate  to  the  charge ;  and  lon^ 
before  our  separation  from  the  Romish  communion,  parsons,  or  others  having  right 
to  tithes,  were  liable  only  in  a  third  of  this  expense,  the  remainder  devolving  on  tJie 
parishioners,  according  to  their  substance  ;  Lord  Hailes's  Mem.  can.  6.  And  althoo^ 
the  import  of  these  expressions  might  at  first  seem  to  affect  the  inhabitants  at  luge, 
practice,  which  is  the  best  interpreter  of  laws,  has,  agreeably  to  the  original  nature  of 
this  imposition,  confined  it  to  heritable  proprietors.  It  was  accordingly  levied,  not 
by  personal  taxation,  but  by  assessments  upon  land ;  Spottiswoode,  voce  Kirkmen. 
See  Appendix, 
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By  an  act  of  Privy  Council  in  1563,*  ratified  in  Parliament  in  1572,  the  regulations 
iBrliich  had  been  in  force  before  the  Reformation,  were  renewed  ;  Sir  (reorge  Mackenzie's 
Observations.  Hence,  when,  by  acts  1690,  c.  23,  and  1693,  c.  25,  the  ministers  of 
tbe  church  of  Scotland  became  stipendiary,  and  were,  of  course,  relieved  of  that  part 
of  this  burden  to  which  they  were  formerly  subjected  as  titulars  of  the  tithes,  the 
practice  did  not  transfer  it  to  the  people  of  the  parish,  but  to  the  heritors  alone ; 
Bankton,  b.  2,  tit.  8,  §  82.  From  that  period,  they  have  been  uniformly  exposed  to 
this  expense,  by  assessment ;  first,  according  to  the  real  rents  of  their  landed  estates, 
and  after  the  general  valuation,  according  to  the  valued  rent.  Thus  the  pa3rment  of 
cess  points  out,  with  precision,  not  only  the  persons  subject  to  this  expense,  but  also 
the  proportions  by  which  it  is  levied. 

Such  being  the  general  rule  in  this  matter,  it  is  next  to  be  considered,  what  are 
the  exceptions,  and  whether  there  is  room  for  any  in  the  present  instance  ?  One 
exception,  and  the  only  one  which  has  occurred,  takes  place  where  a  parish  is  partly 
landward,  and  partly  made  up  of  a  royal  burgh.  As  the  statutes  have  made  no 
provision  for  this  case,  so  it  would  appear,  that,  at  first,  royal  burghs,  in  their  corporate 
capacities,  were  subjected,  like  other  heritors,  according  to  the  public  burdens  or  cess 
whicb  they  paid ;  and  that  the  alteration  in  this  respect  has  been  owing  not  to  the 
law,  nor  to  the  intervention  of  courts  of  [7926]  l&v>  ^^t  to  the  conduct  of  the  office- 
bearers in  those  communities.  The  magistrates,  and  heads  of  corporations,  have 
thought  proper  to  erect  seats  for  themselves  separately  from  the  rest  of  the  congrega- 
tion. In  doinff  so,  thay  have  appropriated  that  part  of  the  church  to  which  custom 
has  affixed  a  degree  of  eminence  and  dignity.  On  these  accounts,  they  have  been 
m  use  to  subject  themselves  to  a  larger  proportion  of  the  expense  than  would  fall  upon 
them  by  the  valued  rent.  Hence,  in  the  case  of  the  Town  of  Kinghorn,  No.  11, 
p.  7918,  the  Court,  "  in  respect  of  the  practice,"  found  that  town  liable  in  the  half  of 
the  expense  of  building  the  church,  although  its  valued  rent  was  very  inconsiderable. 
At  all  events,  the  reasons  for  excepting  royal  burghs  from  the  ordinary  rule  do  not 
exist  in  the  parish  of  CriefiF.  A  royal  burgh,  as  an  aggregate  body,  may  acquire  a 
right,  and  it  is  subject  to  legal  compulsatories  in  the  persons  of  its  magistrates  ;  where- 
as a  multitude  of  feuers,  or  the  inhabitants  of  a  village,  collectively  considered,  are 
incapable  of  either.  The  first  may  be  viewed  as  a  permanent  establishment,  whereas 
the  same  casualties  which  draw  the  last  together  at  one  period,  may  disperse  them  at 
another. 

Farther ;  A  decision  agreeable  to  the  plea  of  the  heritors,  would  be  attended  with 
great  inconveniency,  or  great  injustice.  The  present  inhabitants  of  the  village  of 
CriefF,  from  the  vicissitudes  incident  to  people  of  their  rank,  must  soon  give  place  to 
others.  If  they  acquire  a  property  in  the  church  corresponding  to  their  contribution 
in  building,  the  new-comers  must  be  excluded  altogether.  If,  again,  the  right  of  the 
original  contributors  ceases  with  their  residence,  the  new-comers  will  enjoy  seats  in 
the  church  at  the  expense  of  the  former  inhabitants.  It  is  obvious,  too,  that  the  same 
reasons  which  are  urged  for  a  departure  from  the  general  rule  in  this  case,  will  occur 
even  in  a  parish  entirely  landward,  it  being  next  to  impossible  that  the  progress  of 
population  on  every  estate  in  the  parish  shomd  be  exactly  uniform. 

Neither  will  the  landholders  in  the  end  be  losers  from  the  necessity  of  enlarging 
the  church.  The  same  causes  which  gave  rise  to  it,  by  exciting  industry,  and  im- 
provements in  agriculture,  must  augment  the  value  and  profits  of  their  estates ;  and 
as  they  acquire  a  property  in  the  area  of  the  church  proportioned  to  their  several 
disbursements  in  buil^g  it,  by  letting  out  what  they  have  no  occasion  for  to  those 
who  have  not  enough,  they  will  soon  be  enabled  to  indemnify  themselves. 

Answered  for  the  heritors ;  It  is  quite  uimecessary  to  ^o  back  to  the  history  of 
the  Christian  church,  in  the  consideration  of  a  question  which  is  precisely  defined  by 
the  law  of  this  country.  In  conformity  to  the  general  maxim,  ^'  Quod  cujus  est  emohi- 
^l^^um^  ajmd  eum  onus  esse  debet,'"*  the  burden  now  under  consideration  has  been 
unposed  on  the  parishioners,  according  to  their  substance.  In  parishes  entirely 
l&ndward,  indeed,  this  Court  has  taxed  landholders  with  the  whole,  according  to 
their  valued  rents.  There  the  precarious  situation  of  the  other  parishioners  rendered 
&  deviation  from  the  general  rule  in  some  degree  necessary.  Besides,  in  such  a  case, 
every  heritor  papng  for  his  tenants,  on  this  [7927]  account  draws  a  higher  rent  for 

*  To  be  found  in  Lord  Karnes's  Abridgement  of  Scottish  Statutes. 
MOR.  I.  SO 
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his  land ;  and  the  recourse  to  the  valued  rent,  which  is  a  fixed,  and,  in  general,  a 
pretty  equal  standard,  by  saving  the  trouble  of  a  proof,  is  beneficial  to  all  parties. 
But  these  reasons  are  nowise  applicable  to  the  case  of  a  royal  burgh,  a  considerable 
market  town,  or  populous  village,  where  an  obligation  to  accommodate  the  pariahioDen 
with  churches  would  render  land  itself  a  burden  on  the  holders.  Accordingly,  the 
custom  there  is,  either  to  assess  the  landward  part  of  the  parish  for  the  expense  of  a 
church  necessary  for  their  own  occasions,  and  to  impose  the  remainder  upon  the 
town,  or  that  the  last  should  build  an  ayle,  or  church  of  relief,  for  themselvea.  All 
these  several  modes  have  been  adopted  in  the  royal  burgh  of  Selkirk,  in  the  village  of 
Saltcoats,  and  burgh  of  Paisley.  Hence,  too,  the  decision  in  the  case  of  tJie  Towa 
of  Kinghom,  in  miich  the  judgment  indeed  bears,  that  the  Ck>urt  went  upon  liw 
practice  as  to  building,  and  upon  consent  as  to  repairing ;  but  that  practice  affods 
conclusive  evidence  of  the  general  idea,  that  burghs  do  not  contribute  to  this  expense 
according  to  the  valued  rent ;  and  the  consent  would  not  have  been  given,  had  then 
existed  a  probabitity  of  a  more  favourable  judgment. 

The  scheme  suggested,  of  the  heritors  letting  the  seats,  is  liable  to  many  objections. 
There  is  no  court  of  law  who  could  give  efiect  to  it,  by  obliging  the  heritors  to  I^ 
or  the  parishioners  to  hire,  seats  in  the  parish  church.  The  benefit  of  a  national  chordi 
would  thus  become  the  subject  of  an  unseemly  traffic,  and  the  bulk  of  the  people, 
instead  of  enjoying,  at  a  moderate  expense,  the  right  of  attending  the  public  worsniq) 
of  Grod,  must  pay,  for  a  precarious  liberty  of  doing  so,  whatever  tiie  heritors  chose  to 
exact. 

The  difficulties  and  injustice  said  to  arise  from  subjecting  the  feuers  and  inhabitants 
of  the  town  of  Criefi  to  any  part  of  this  burden,  are  purely  ideal.  The  real  rents  (A 
their  respective  properties,  whether  feu-holding  or  tenements  of  houses,  can  be  readily 
ascertained.  According  to  these,  the  proprietors  will  be  liable  in  tiie  expense  of 
building,  and  in  the  same  proportion  they  and  their  successors  will  acquire  a  shaie 
in  the  area  of  the  church  after  it  is  built. 

The  Lords  found,  "  That  in  the  circumstances  of  this  case,  the  valued  rent  conM 
not  be  the  rule  of  affixing  or  apportioning  the  expense  of  building  the  whole  chuick; 
but  that  the  expense  of  building  as  much  of  the  said  church  as  should  be  neoessai? 
for  accommodating  the  landward  parish,  should  be  defrayed  by  the  heritors  aocordisg 
to  their  respective  valued  rents,  and  divided  among  them  in  the  same  proportion; 
and  that  the  expense  of  the  remaining  part  should  be  defrayed  by  the  feuers  and 
proprietors  of  houses,  in  proportion  to  their  real  rents,  and  divided  amongst  them 
m  the  same  proportion." 

Reporter,  Lord  Covinoton. — ^For  the  Feuers  and  Inhabitants,  Hsnbt  Erskikx, 
Robertson. — For  the  Heritors,  Ilay  Campbell,  Ro.  Dundas. — Clerk,  Obmb. 

Fol  Die.  V.  3,  p.  370.     Fac,  Col.  No.  4,  p.  6l 


No.  16.         [7928]  John  Cathcart  and  Others  v.  Jabces  Weir  and  Others. 

November  24,  1785. 

A  regular  and  proper  division  of  the  area  of  a  church  presumed  from  long  poaseadoD. 

The  old  parish  church  of  Greenock  was  built  in  the  end  of  the  last  century,  sonw 
years  after  the  erection  of  that  town  into  a  burgh  of  barony.  The  parish  consisted 
likewise  of  a  landward  district,  a  part  of  which  belonged  to  Sir  John  Schaw ;  and 
of  the  remainder  another  person  was  superior ;  between  whom  and  the  former,  in 
consequence  of  a  written  contract,  a  division  of  the  area  of  the  church  took  place. 
Sir  John's  share  was  then,  and  has  been  ever  since,  occupied  by  the  country  tenanti 
and  town  feuers  of  his  estate,  in  distinct  portions,  on  which  their  respective  seats 
were  fitted  up.  But  if  any  regular  subdivision  was  made  among  them,  the  evidence 
of  it,  as  not  now  existing,  must  have  been  lost. 

Such  had  been  the  situation  of  this  church  for  more  than  double  the  years  of 
the  long  prescription,  when  a  recent  set  of  feuers,  in  an  action  brought  bv  them. 
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contended  for  a  new  division  of  the  area,  according  to  their  respective  proportions 
of  valued  rent,  alleging,  That  hitherto  the  area  had  not  been  regularly  or  legally 
subdivided. 

The  cause  was  reported  by  the  Lord  Ordinary,  when 

The  Court  were  of  opinion.  That  there  was,  from  the  long  possession,  sufiScient 
presumptive  proof  of  a  regular  and  proper  division  ;  and  therefore 

The  Lords  assoilzied  the  defenders. 

Reporter,  Lord  Braxfield. — Act.  Murray. — Alt.  M.  Ross. — Clerk,  Home. 
S.  Fac.  Col.  No.  240,  p.  370. 


No.  17.    The  Minister  of  the  Parish  of  Tingwall  v.  The  Heritors.    June  22,  1787. 

The  Court  found  that  where  it  is  necessary  to  build  a  new  church,  its  dimensions 
must  be  such  as  will  contain  two-thirds  of  the  examinable  persons  in  the  parish, 
not  under  twelve  years  of  age. 

The  Presbytery  of  Zetland  having  directed  a  new  church  of  certain  dimensions 
to  be  built  in  the  parish  of  Tingwall,  the  Heritors  brought  those  proceedings  under 
the  review  of  the  Court  of  Session,  by  a  bill  of  suspension. 

The  Lord  Ordinary  pronounced  this  interlocutor  : 

"  Finds,  That  when  it  becomes  necessary  to  build  a  new  church,  the  heritors 
of  the  parish  are  bound  to  provide  one  sufficient  for  the  acconamodation  of  the 
parishioners  capable  of  attending  public  worship  ;  and  that  this  is  a  burden  under 
which  they  acquired  and  hold  their  estates  :  Finds  it  admitted,  That  the  parish 
of  Tingwall  does  at  present  contain  209  families  :  Finds,  That  there  are  in  it  847 
persons  capable  of  attending  divine  worship  :  Finds,  That  the  church,  as  proposed 
by  the  heritors,  is  not  of  dimensions  more  than  sufficient  to  accommodate  426  persons  ; 
and  that  the  church,  as  proposed  by  the  Presbytery,  is  of  [7929]  dimensions  sufficient 
to  accommodate  585  persons  :  Finds,  That  a  church  of  the  former  dimensions  would 
be  too  small,  and  that  the  latter  would  not  be  too  large,  for  the  decent  and  convenient 
attending  on  divine  worship  in  the  parish  of  Tingwall." 

Against  this  judgment,  the  heritors  preferred  a  reclaiming  petition,  in  which 
they  also  insisted,  that  the  form  of  the  church  proposed  by  the  Presbytery  was  liable 
to  considerable  objections.  After  advising  this  petition,  with  answers  given  in,  in 
behalf  of  the  minister. 

The  Court  were  in  general  of  opinion,  That  the  plan  of  the  building  might  be 
concerted  among  the  heritors  themselves,  without  the  intervention  of  the  Presbytery, 
whose  only  province  it  was,  to  see  that  the  church  was  of  a  proper  size  for  accom- 
modating those  who  attended  public  worship. 

The  extent  of  the  accommodation  reqmsite  for  the  number  of  parishioners  was 
fixed  in  this  manner  ;  those  were  deemed  examinable  persons  who  were  twelve  years 
old,  and  the  church  was  to  be  built  in  such  a  way  as  to  be  capable  of  containing  two- 
thirds  of  the  parishioners  falling  under  this  description.  This  was  laid  down  as  a 
general  rule  to  be  observed  in  all  time  coming. 

The  Lords  found,  "  That  the  heritors  of  the  parish  of  Tingwall  are  obliged  to 
build  a  church  capable  of  containing  two-thirds  of  the  examinable  persons  in  the 
parish,  not  under  twelve  years  of  age,  and  remitted  to  the  Lord  Ordinary  to  proceed 
accordingly." 

Lord  Ordinary,  Henderland.— Act.  W.  Robertson.— Alt.  Cha.  Hay.— Clerk.  Home. 

0.  FoL  Die,  V.  3,  p.  369.    Fac.  Col.  No.  336.  p*  515. 
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No.  18.  John  Urb,  and  other  Heritors  within  the  Royalty  of  the  Burgh  of  Foifar 
V.  Patrick  Carnegy,  and  Others,  Heritors  of  the  Landward  District  of  the 
Parish  of  Forfar.    May  16,  1793. 

The  area  of  a  new  church  in  a  parish  where  there  is  both  a  royal  burgh  and  a  land- 
ward district,  falls  to  be  divided  between  them  in  proportion  to  their  population. 

The  parish  of  Forfar  is  composed  partly  of  the  royal  burgh  of  that  name,  and 
partly  of  a  landward  district.  The  number  of  examinable  persons  within  the  burgh, 
and  lands  holding  of  it,  amounts  to  2965  ;  the  country  district  contains  765. 

The  old  parish  church  having  become  ruinous,  a  new  one  was  built,  and  an  action 
was  brought  by  some  of  the  burgh  heritors,  in  order  to  ascertain  the  manner  in  which 
its  area  should  be  divided. 

The  pursuers  contended,  that  the  church  should  be  divided  between  the  burgk 
and  the  landward  district,  in  proportion  to  their  respective  population.  The  countiy 
heritors,  on  the  other  hand,  insisted,  that  the  area  should  be  divided  [7930]  equally 
between  the  burgh  and  themselves,  and  that  their  half  should  be  subdivided  in 
proportion  to  their  valuation. 

It  was  understood,  that  the  expense  of  building  the  church  was  to  be  defrayed 
according  to  the  extent  of  area  which  each  party  should  ultimately  obtain. 

The  leading  arguments  on  both  sides  were  the  same  in  substance  with  those  stated 
in  the  report  of  the  case  of  CrieS,  20th  November  1781,  No.  15,  p.  7924,  and  need 
not  be  here  repeated. 

The  defenders  likewise  founded  on  a  decree-arbitral  in  1759,  relative  to  the  building 
a  schoolmaster's  house,  and  repairing  the  church,  whereby  it  was  declared,  that 
in  future  the  expense  necessary  for  these  purposes  should  be  equally  defrayed  by 
the  burgh  and  landward  district ;  and  it  was  contended,  that  this  afforded  evidence 
of  the  practice  in  bearing  public  burdens,  and  that  therefore  the  benefit  arising  from 
them  should  be  divided  m  the  same  proportions. 

The  Lord  Ordinary  reported  the  cause  on  informations. 

One  of  the  Judges,  inffuenced  by  the  practice  of  the  parish,  in  paying  parochial 
assessments  in  other  cases,  thought  the  area  should  be  divided  equally.  The  rest 
of  the  Court,  however,  were  clear,  that  where  a  considerable  town  makes  part  of  a 
parish,  from  the  very  nature  of  the  thing,  the  division  must  proceed  on  the  ratio  of 
population.  They  considered  this  point  as  fixed  by  the  decision  in  the  case  of  Crieil 
above-mentioned,  and  in  those  of  Campbletown,  No.  13,  p.  7921,  and  St.  Andrews, 
25th  May  1791.    See  Appbkdix. 

It  was  accordingly  found,  "  That  the  area  of  the  church  in  question  most  be 
divided  betwixt  the  heritors  in  the  landward  part  of  the  parish  and  the  burgh  of 
Forfar,  in  a  proportion  effeiring  to  the  number  of  the  parishioners  in  each,  and  that 
the  expense  of  the  building  must  be  defrayed  by  the  burgh  of  Forfar,  and  the  landward 
part  of  the  parish,  in  proportion  to  their  respective  shares  of  the  area." 

Lord  Ordinary,  Heitdebland. — Act.  M.  Ross,  Jo.  Millar,  Jun. — ^Alt.  Craiois. 

R.  D.  Fd.  Die,  V.  3,  p.  371.    Fac.  Col.  No.  52,  p.  107. 


No.  19.    Robert  Skibvino  and  Geoboe  Youno  v.  Robert  Vernor.    June  21, 1796. 

Suitable  accommodation  in  that  part  of  the  area  of  the  parish  church  which  belongs 
to  the  landlord,  is  held  to  be  included  in  a  lease  of  lands. 

Robert  Vernor,  in  1763,  obtained  a  lease  of  a  farm  belonging  to  the  Earl  of  Wemyss, 
in  the  parish  of  Inveresk.  His  Lordship's  factor,  at  the  same  time,  wrote  a  letter 
to  him,  mentioning,  that  as  he  had  agreed  to  repair  and  keep  in  good  order  his  Ixvd- 
ship's  property  in  the  church  during  the  lease,  he  was  in  return  to  be  allowed  to  possess 
or  subset  the  whole  of  it. 
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[7931]  Vernor's  lease  expired,  and  was  renewed  in  1783 ;  and  he  continued  to 
possess  and  let  out  the  Earl's  seats  in  the  church  as  formerly,  but  without  any  express 
authority  from  his  landlord.  In  1794,  however,  Robert  Skirving  and  George  Young, 
who  hold  large  farms  in  the  parish  under  the  Earl,  of  leases  commencing  in  1792, 
which  give  them  right  to  the  lands,  **  with  all  liberties  and  freedoms  belonging 
thereto,"  presented,  with  consent  of  Uieir  landlord,  a  petition  to  the  Sherifi,  praying 
that  the  area  in  the  church  belonging  to  the  Earl  might  be  divided  among  his  tenants, 
according  to  the  rents  paid  by  each. 

A  plan  was  accordingly  made  out,  and  the  Sheriff  ordered  the  division  to  take 
place  in  terms  of  it. 

In  an  advocation,  Vernor,  inter  alia,  disputed  the  title  of  the  pursuers  to  insist 
in  the  division,  as  their  leases  gave  them  no  express  right  to  seats  in  the  church  ; 
contending,  that  the  area  of  the  church  is  the  property  of  the  heritors,  who  may 
subset  it  at  their  pleasure,  and  that,  accordingly,  the  Earl  of  Wemyss  had  exerted 
that  right,  by  his  grant  to  the  defender,  which  must  be  considered  as  renewed  with 
his  lease  of  the  lands. 

The  pursuers 

Answered  ;  The  right  of  an  heritor  in  the  area  of  the  church  is  not  personal  to 
himself,  but  is  inseparable  from  the  possession  of  the  lands,  and  common  to  himself, 
his  family,  and  tenants  ;  the  pursuers,  therefore,  would  have  been  entitled  to  make 
their  present  claim,  although  their  leases  had  not  expressly  given  all  the  freedoms 
and  liberties  connected  with  the  lands,  and  even  in  opposition  to  the  Earl  of  Wemyss  ; 
but  the  clause  in  the  lease,  and  the  consent  of  his  Lordship,  make  their  case  the  more 
favourable.  Besides,  Vemor's  grant  of  the  seats  has  not  been  renewed  along  with 
his  lease  of  the  lands. 

The  Lord  Ordinary  reported  the  cause  on  memorials. 

The  Lords  remitted  "  to  the  Sheriff,  to  find,  that  the  Earl  of  Wemyss's  tenants 
in  the  parish  of  Inveresk  are  entitled  to  be  accommodated  with  suitable  seats  in 
the  pansh  church  of  Inveresk,  and  to  make  a  fair  and  equitable  division  of  his  Lord- 
ship s  area  in  that  church  accordingly;  and  found  Messrs.  Skirving  and  Young 
entitled  to  their  expenses." 

Lord  Reporter,  Methven.— Act.  Cullen. — Alt.  Corbet.— Clerk,  Sinclair, 

D.  D.  Fao.  Col.  No.  224,  p.  524. 


No.  2.    [6]  The  Earl  of  Marchmont  and  Others  t;.  The  Earl  of  Home  and  Others. 

December  17, 1776. 

Division  of  a  kirk.    Area,  after  being  seated,  how  to  be  divided.    See  No.  14,  p.  7924. 

The  parish  church  of  Eccles  having  become  ruinous,  it  was  foimd  necessary  to 
build  a  new  one. 

Several  estimates  were  given  in,  but  the  heritors  differing  among  themselves,  it 
was  sometime  before  any  one  was  adopted.  At  last,  however,  the  church  was 
finished  ;  but  the  disagreement  of  the  heritors  having  prevented  an  amicable  division 
of  the  area  when  seated,  a  summons  of  division  of  the  kirk  was  raised  before  the 
Sheriff  of  Berwickshire,  by  Lord  Marchmont  and  some  other  heritors. 

Some  procedure  took  place  before  the  Sheriff,  this  judicial  division  being  opposed 
by  the  Earl  of  Home  and  other  heritors,  who  were  averse  to  the  measures  of  Lord 
Marchmont  and  his  friends.  At  last,  the  following  interlocutor  was  pronounced : 
'"  The  Sheriff  having  considered  the  libel,  defences  for  the  Earl  of  Home  and  others, 
answers  thereto  by  the  Earl  of  Marchmont  and  others,  with  the  minutes  of  the  heritors 
present,  for  dividing  the  seats  of  the  said  church  in  April  and  May  last,  repels  the 
objection  to  the  competency  of  the  court :  Finds  it  fully  instructed  by  the  minutes  of 
procedure,  that  the  division  of  the  church  then  alleged  to  have  been  made  was  an 
unproper  mode  of  division,  against  the  consent  of  some  of  the  most  considerable 
heritors  of  the  parish,  and  not  finished  ;  that  the  same  is  not  good  nor  binding  upon 
those  who  entered  their  dissent,  or  were  absent  from  the  meetings :  Finds,  that  each 
heritor's  share  must  be  allocated  and  set  apart  by  itself,  and  that  the  heritors  have 
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choice  of  place  one  after  another,  according  to  the  valuation  of  their  several  estatee 
in  the  parish  :  Appoints  a  division  of  the  said  church  amoi^t  the  heritors  acoordin^j ; 
and  that  the  same  may  be  properly  done  or  ascertained,  nominates  and  appointe 
Alexander  Low,  land-surveyor  and  measurer,  to  measure  the  area  of  the  said  church, 
and  proportion  the  same  among  the  several  heritors  according  to  their  respective 
valuations,  setting  apart  each  heritor's  share  by  itself,  to  be  verified  by  him  upon 
oath,  and  decerns  accordingly." 

This  judgment  was  brought  before  Lord  Gardenstone  by  a  bill  of  advocation,  who, 
after  hearing  parties,  remitted  the  cause  simpliciter. 

In  a  petition  to  the  Court,  it  was  pleaded  for  the  Earl  of  Home  and  the  oUier 
heritors  joining  with  him,  in  substance,  that  the  heritors,  according  to  their  valuatioD, 
might  be  entitled  to  have  their  choice  of  the  principal  seats,  for  the  accommodatioQ 
of  themselves  and  families ;  but  when  they  have  made  that  choice,  tiiat  the  othec 
heritors  should  be  entitled  to  their  choice  in  their  proper  course,  and  Uiat  what  seats 
were  necessary  for  their  tenants  should  not  be  included  in  their  choice,  till  aft^  eadi 
heritor,  down  to  the  lowest,  had  [6]  chosen,  when  afterwards,  in  the  same  order,  thej 
might  chuse  for  their  tenants.  In  this  way  alone  could  the  area  be  divided,  so  as  nol 
to  allow  the  principal  heritors,  by  chusing  for  themselves  and  their  tenants  at  once, 
to  exclude  from  any  possibility  of  accommodation  in  the  church  those  heritors  vho 
had  inferior  valuations.  And  it  was  added,  tbat  any  measure  or  rule  of  division,  b? 
which  the  parish  church  of  Eccles  would  be  turned  almost  entirely  into  private  pro- 
perty, and  by  which  a  great  nimiber  of  the  inhabitants  would  not  have  it  in  tiidi 
power  to  have  access  to  tiie  church,  was  not  only  in  itself  a  measure  contrary  to  reason 
and  justice,  but  opposite  to  the  consideration  in  which  a  parish  church  should  be 
held,  which  ought  rather  to  be  considered  as  publici  juris,  than  private  property,  and 
as  something  of  the  nature  of  a  res  sacra.  Churches  are  not  now  founded  by  private 
endowments,  nor  built  and  repaired  by  a  stent  on  the  whole  parishioners,  as  had  been 
the  case  in  former  times.  But  still  it  is  as  absurd  for  heritors,  in  consequence  of 
their  being  at  the  expense  of  biiilding  a  church,  to  claim  a  right  of  absolute  property 
in  it,  as  it  would  be  lor  the  titular  of  the  teinds,  or  patron,  or  heritors  having  right  to 
their  teinds,  to  insist,  that  because  the  burden  of  the  stipend  fell  upon  them,  tbej 
should  have  the  whole  labour  of  the  minister  to  themselves. 

It  was  answered  for  the  Earl  of  Marchmont  and  the  heritors  agreeing  with  him, 
that  a  place  of  worship,  in  so  far  as  respects  the  use  of  it,  may  not  improperly  be 
termed  res  sacra  ;  and  that  so  far  as  concerns  the  appropriation  of  it  for  the  use  of  a 
whole  parish,  it  may  properly  enough  have  the  denomination  of  juris  publici.  How- 
ever, in  every  other  respect,  as  being  the  subject  of  division  and  separate  possession, 
the  divided  parts  can  be  considered  only  as  private  property  following  me  land  to 
which  they  are  allocated  upon  the  division.  Unless  it  be  pretended  that  the  kirk  b 
to  remain  a  common,  and  that  the  person  who  comes  first  is  to  be  first  served,  provided 
he  live  within  the  parish, — this  must  be  the  inevitable  consequence.  Justice  and 
good  sense  naturally  dictate  the  rule  of  division  adopted.  Those  who  receive  the 
largest  share  of  the  area  are  those  who  have  spent  the  largest  share  of  their  fortune 
in  the  creation  of  that  area. 

It  is  therefore  evident,  that  the  heritors  possessed  of  the  highest  valuation  have 
right  to  the  greatest  share  in  the  division  of  a  church.  And  from  this  it  follows,  that 
they  are  entitled  in  their  order  to  a  first  and  single  choice.  The  notion  of  difierent 
choices  in  difierent  places  of  the  church,  is  absurd  and  imaginary.  By  the  first  and 
single  choice,  every  heritor  sees  at  once  the  extent  of  area  which  i^Us  to  his  allotment, 
and  according  to  tiiat  allotment  he  is  enabled  to  make  a  proportional  division  among 
the  occupiers  and  inhabitants  of  his  own  estate.  The  matter  would  be  othenriae 
perfectly  inextricable,  and  besides,  this  rule  of  division  has  been  the  inmienM>rial 
practice. 

The  Court  pronounced  the  following  interlocutor :  "  The  Lords  having  advised 
this  petition,  with  the  answers,  they  adhere  to  the  Lord  Ordinary's  interlocutor,  with 
this  variation,  that  each  heritor,  in  proportion  to  his  valued  [7]  rent,  may  have  a  seat 
in  the  church  for  himself  and  family,  distinct  from  the  share  of  the  area  to  be  allotted 
to  their  tenants  ;  but  that  in  divid^g  the  whole  area  of  the  church,  the  area  of  each 
heritor's  seat  must  be  taken  in  computo  in  making  up  his  share  of  the  whole  area  corre- 
sponding to  his  valued  rent ;  and,  with  this  variation,  they  refuse  the  desire  of  the 
petition. 
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Both  parties  differing  about  the  precise  meaning  of  this  interlocutor,  petitions 
were  given  in  on  both  sides,  and  some  further  procedure  took  place.  The  Earl  of 
Home  craved  that  the  interlocutor  might  be  so  explained,  as  to  give  all  the  heritors  a 
preference  to  the  principal  and  most  commodious  seats  in  the  first  instance,  leaving 
the  tenants  and  other  inhabitants  upon  the  estates  of  the  principal  heritors  to  be 
provided  for  by  a  second  choice.  The  Earl  of  Marchmont  craved  that  it  might  be 
found,  in  express  terms,  that  the  heritors  were  entitled  to  make  choice  in  their  turn 
aocordins  to  their  valuations,  not  only  of  family  seats,  but  of  their  whole  allotments, 
-  whether  lying  together  or  distinct,  as  should  be  most  convenient. 

The  Court  adhered  to  their  interlocutor ;  but  they  so  explained  it  from  the  Bench, 
that  every  heritor  should  be  first  provided  in  a  family  seat,  according  to  his  valuation, 
and  afterward  by  a  second  choice,  and  according  to  the  same  rule,  should  make  his 
election  of  as  much  more  as  made  up  his  share,  conform  to  his  valuation. 

Lord  Ordinary,  Gardenstone. —  For  the  Earl  of  Marchmont,  Dean  op  Faculty 
DuNDAS,  Pat.  Murray. — For  the  Earl  of  Home,  Cbosbib. 

J.  W. 


No.  28.        [7950]  The  Bishop  of  Dumblain  v.  Kinloch.    July  11, 1676. 

A  party  held  an  annualrent  right  over  lands,  which  were  afterwards  resigned  to  the 
King,  and  by  the  King  mortified  to  a  bishoprick.  The  bishops  were  suppressed, 
and  afterwards  re-established.  While  suppressed,  the  debt  was  paid  to  the 
King,  who  gave  a  grant  of  redemption.  The  grant  of  redemption  was  sustained, 
though  without  the  consent  of  the  Officers  of  State. 

In  anno  1596,  the  Earl  of  Bothwell  having  borrowed,  from  one  Thomas  Craig, 
advocate,  7000  merks,  did,  for  security  thereof,  infeft  him  in  ten  chalders  of  victual 
out  of  his  lands  of  Haills  and  Truprain,  redeemable  upon  payment  of  7000  merks,  by 
a  clause  of  reversion  in  the  contract,  obliging  himself  to  a  reversion,  being  infeft. 
This  annualrent  was  acquired  by  John  Murray,  thereafter  Earl  of  Annandale,  and 
bv  him  resigned  to  King  James  VI.  who,  in  anno  1620,  mortifies  the  same  to  the 
Bisho{>  of  Dumblain,  as  Dean  of  the  Chapel  Eoyal,  who  possessed  the  same  till  the 
expulsion  of  Bishops  in  anno  1638.  The  Earl  of  Bothwell  being  forfeit,  the  right  of 
these  lands,  out  of  which  the  annualrent  was  payable,  came  by  progress,  in  the  person 
of  Sir  George  Seaton,  who,  in  anno  1651,  paid  the  7000  merks  to  the  King,  and  ob- 
tained from  his  Majesty  a  ^ant  of  redemption  at  Stirling,  immediately  before  he 
went  to  Woster ;  yet  the  King  having  given  an  assignation  to  his  chaplains,  they 
continued  to  possess  ;  and,  after  the  restitution  of  Bishops,  Bishop  Leighton  did 
possess ;  and  now  Bishop  Eamsay  succeeding,  charges  Fiancis,  who  has  succeeded 
to  Sir  George  Seaton  in  the  lands,  out  of  which  this  annualrent  is  payable,  who  sus- 
pends, on  this  reason,  that  his  author  had  redeemed  the  annualrent  from  the  King  in 
anno  1651,  when  the  Bishops  were  supprest,  and  the  King  had  the  only  title.  It  was 
answered  for  the  charger,  Imo,  That  this  annualrent  being  [7951]  mortified  by  King 
James  to  the  Bishop  of  Dumblain,  as  Dean  of  the  Chapel  Royal,  and  thereby  become 
a  part  of  his  benefice,  he  was  decennalis  et  iriennalis  possessor,  qui  per  regulam 
canceUarii  non  tenetur  docere  de  tittUo ;  sed  possessio  habetur  pro  titulo,  which,  upon 
good  ground,  was  received  by  all  Christian  nations,  churchmen  being  but  admini- 
strators and  usufructuars  of  their  benefices,  their  mortifications  and  evidents  were 
subject  easily  to  be  lost ;  and,  therefore,  as  prescription,  with  any  colourable  title, 
and  forty  years'  possession,  makes  a  full  right  in  temporal  lands ;  so  thirteen  years' 
possession  doth  the  like  in  benefices.  2do,  By  an  act  of  sederunt,  it  is  declared, 
"  That  twenty  years'  possession  before  the  Reformation,  or  thirty  years  of  kirk-lands 
after  the  Reformation,  should  be  holden  as  a  right "  ;  and  this  annualrent  has  been 
possessed  as  a  part  of  the  benefice  above  fifty  years.  3tio,  By  the  act  restoring  Bishops, 
they  are  restored  to  all  they  had  in  anno  1637,  and  so  to  the  right  and  possession  of  this 
annualrent ;  and,  as  a  redemption  made  by  a  donatar  of  forfeiture  >^ould  be  void, 
if  the  forfeiture  were  rescinded,  and  the  forfeit  person  restored  per  modum  justiticB, 
so  much  more  the  Bishops  being  restored  per  modum  justitice,  they  returned  to  their 
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right  and  possession,  and  the  suspender  can  have  only  access  to  the  King  foi  repetitim 
of  his  money.  4to,  Though  this  annuahrent  were  redeemable,  as  it  is  not,  yet  it  vis 
not  lawfully  redeemed,  l^cause  there  was  no  order  of  redemption  or  dedaiator ; 
and  this  grant  of  redemption  was  without  consent  of  the  Officers  of  State,  and  was 
not  registrate.  It  was  replied  for  the  suspender,  to  the  1st,  That  the  rule  of  tbe 
Chancellary  is  not  in  vigour  amongst  the  Protestant  nations,  otherwise  the  act  of 
sederunt  would  not  have  pitched  upon  twenty  or  thirty  years  as  a  title  ;  but  thos^ 
it  were,  it  is  but  a  presumptive  title,  which,  though  it  be  sufficient,  both  active  aad 
passive  in  possessorio,  yea  though  in  pelitorio  in  reduction,  improbation,  or  declarator, 
it  might  hinder  certification  ;  yet,  where  the  mortification  does  appear,  and  is  produced 
by  the  suspender,  prcBsumptio  cedit  veritati ;  and  it  is  evident  that  the  moilaficatkni 
relateth  Mr.  Thomas  Craig's  right,  as  acquired  by  the  Eang  and  mortified.  likeas 
Mr.  Thomas  Craig's  right  is  produced,  which  bears  a  clause  of  reversion  in  its  bosom, 
which  is  all  one  as  if  Mr.  Thomas  Craig's  right  had  been  deduced  verbatim  in  the 
mortification  ;  so  that  the  mortification  had  comprehended  a  reversion,  which  there- 
fore might  be  founded  on,  and  made  use  of,  though  the  kirk  had  possessed  100  years. 
For  reversions  in  gremio  juris  prescribe  not.  And  as  to  the  act  of  sederunt,  it  can  he 
no  more  but  the  like  presumptive  title,  and  relates  particularly  to  the  time  of  Re* 
formation,  when  the  Popish  clergy,  being  become  desperate,  did  dilapidate  thdr 
benefices,  and  suppress  their  rights.  Neither  can  the  act  restoring  Bishops  imporl 
any  thing  as  to  the  point  in  question  ;  for  it  is  undeniable,  that  Sir  George  Seatcm, 
having  a  right  to  the  reversion,  might  have  redeemed  this  annualrent  at  any  time  he 
pleased,  by  payment,  or  consignation  of  7000  merks.  And  at  the  time  Bishops  were 
supprest,  he  could  pay  or  consign  to  none  but  to  the  King ;  and  seeing  the  King 
accepted  the  money,  he  needed  not  use  any  order  by  premonition  and  [7952]  <^on- 
signation,  neither  needed  he  declare  the  order ;  and  yet,  ex  abundanUy  the  defender 
raised  a  declarator  against  the  late  Bishop  of  Dumblain,  and  has  renewed  it  against 
this  Bishop,  for  declaring,  "  that,  by  the  payment  made  to  the  King,  the  right  of 
annualrent  was  redeemed  and  extinct."  And  though  the  redemption  had  been 
granted  by  a  donatar  of  forfeiture,  it  would  be  effectual  against  the  forfeit  person, 
though  restored  by  way  of  justice,  as  being  payment  made  bona  fide  to  a  party  in 
title  tor  the  time,  and  the  restored  person  would  have  only  recourse  against  the  donatar 
who  received  the  money.  Neither  doth  it  import  any  thing  that  the  Officers  of  State 
do  not  consent,  because  this  annualrent  was  no  part  of  the  annexed  property  or  patri* 
mony  of  the  kingdom,  but  of  the  private  patrimony  of  the  King,  in  quo  jure  ttiiim 
communi  ;  nor  doth  the  want  of  registration  operate,  which,  as  it  is  clear  by  the  act, 
so  it  is  only  in  favours  of  acquirers  ;  but  it  cannot  be  said  the  Bishop  acquired  from 
the  King  since  the  redemption,  neither  can  the  charger  plead  a  possessory  judgment, 
either  by  the  common  law,  because  annualrents  have  not  the  benefit,  or  by  the  spedil 
privilege  of  churchmen,  seeing  redemption  has  been  obtained,  which  evacuated  tke 
right,  and  left  neither  real  nor  presumptive  title,  without  which  no  possessory  judg- 
ment can  defend,  much  less  can  it  affect  the  right  of  another  by  an  annualrent,  whidi 
is  extinct,  as  being  redeemed.  It  was  duplied  for  the  charger.  That  if  the  possessioQ 
of  churchmen  make  only  a  presumptive  title,  it  will  evacuate  all  the  benefices  of  the 
church  ;  for  it  were  easy  for  the  heirs  of  the  mortifier  to  infeft  themselves  upon  tJieir 
right,  and  to  declare  the  same  against  the  beneficed  person,  and  though  it  be  tnie 
where  the  mortification  is  extant,  and  any  intrinsic  restriction  or  qualification  Aercof 
may  be  founded  on,  yet,  in  this  mortification,  there  is  no  mention  of  a  reversian, 
albeit  it  bears,  *'  that  the  right  mortified  was  Mr.  Thomas  Craig's  right,"  whereof  the 
reversion  might  have  been  discharged  thereafter ;  or  when  the  Eling  had  the  ri^t  of 
reversion  by  the  forfeiture,  he  might  have  reserved  it  from  the  donatar  in  favours  of 
the  Bishop. 

The  Lords  found,  that  seeing  the  mortification  bore  expressly  Mr.  Thomas  Craig's 
right  to  be  the  right  mortified,  and  that  Mr.  Thomas  Craig's  right  had  a  reversion 
ingroimio ;  they  found  it  intrinsic  to  the  mortification,  and  that  thereby  the  right  wss 
redeemable,  and  that  it  was  redeemed  ;  and  that,  after  the  redemption,  there  was  no 
place  for  the  privilege  of  any  possessory  judgment.  Stair,  v.  2,  p.  444. 
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No.  1.  [8019]  Bass  v.  Young.    July  25,  1609.      J 

The  grass  of  a  kirk  yard  cannot  be  assigned  by  the  plat  to  the  minister  of  the 
paroohin,  because  it  is  common  to  the  paroohin,  and  may  be  set  by  them  for  a  duty 
to  be  applied  ad  pios  ustis,  Fol.  Die,  v.  1,  p.  532.    Haddington,  MS,  No.  1633. 


No.  1.    [1  App.]  The  Magistrates  and  Town  Council  of  Greenock,  Pursuers  t;. 
John  otaw  Stewart  of  Greenock,  Esq.,  Defender.    July  4,  1777. 

Additional  burying  ground  necessary  for  a  parish,  partly  landward,  and  partly  com- 
posed of  the  i^abitants  of  a  populous  Burgh  of  Barony,  must  be  furnished 
by  the  heritors  having  ground  proper  for  that  purpose  :  And  they  are  to  be 
indemniiied  by  the  other  heritors,  and  by  the  community,  in  proportion  to 
the  examinable  persons  within  the  parish.    See  No.  2,  p.  8019. 

The  town  of  Greenock  is  a  burgh  of  Barony  holding  of  the  defender,  the  ground 
upon  which  it  is  built  having  originally  been  a  part  of  the  estate  of  Greenock,  feued 
on  in  parcels  at  different  times  to  the  inhabitants,  by  the  defender's  predecessors. 

The  old  parish  of  Greenock  is  chiefly  composed  of  the  town,  but  includes  also 
some  adjoimn^  lands  in  the  coimtry,  belonging  in  property  to  the  defender,  and 
to  another  heritor,  Crawford  of  Crawfordsbum.  The  defender's  valuation  amounting 
to  £2062,  8s.  8d.  Scots ;  Crawfordsburn's  to  £223,  6s.  8d.  Scots  ;  these  two  sums 
together  make  £2285,  15s.  4<1.  Scots,  the  total  valuation  of  the  parish. 

The  town  of  Greenock  has  for  a  considerable  time  past  been  gradually  extending 
itself  and  increasing  in  population.  Hence,  sometime  ago  it  became  necessary  for 
them  to  subdivide  the  parish,  and  to  have  another  church,  the  old  one  being  insufficient 
to  contain  the  inhabitants  ;  and  for  this  and  some  other  public  works  they,  in  the 
24th  George  II.  obtained  an  act  of  Parliament  laying  a  duty  of  two  pennies  upon 
the  pint  of  ale  brewed  or  vended  in  the  place.  And  as  the  old  church  was  inadequate 
to  the  parish,  so,  as  early  as  the  1721,  it  had  ako  become  necessary  to  add  considerably 
to  the  old  churchyard ;  and  the  ground  for  that  purpose  was  gifted  to  the  town 
by  the  late  Sir  John  Shaw.  The  churchyard,  however,  even  with  this  addition, 
was  still  somewhat  less  than  an  acre,  and  by  degrees  this  also  became  rather  too 
scrimp  for  the  inhabitants. 

[2]  Upon  an  application  being  made  to  Mr.  Shaw  Stewart,  he  signified  his  willing- 
ness that  a  proper  addition  should  be  made  to  the  burying  ground,  and  that  a  part 
of  his  property  be  allotted  for  that  purpose,  upon  certain  terms  :  But  these  not 
being  agreeable,  an  action  was  instituted  in  name  of  the  Magistrates  and  Council 
of  Greenock,  as  representing  the  community,  setting  forth  that  their  present  church- 
yard contained  only  three  roods  seven  falls  and  nineteen  ells  of  ground,  which  was 
insufficient  for  the  purpose  ;  and  therefore  concluding  against  the  defender,  as  pro- 
prietor of  all  the  ground  adjacent  to  the  said  churchyard,  to  set  off  what  was  sufficient 
for  burying  the  inhabitants  of  the  town  and  parish  of  Greenock, ''  and  the  said  ground 
so  set  of,  ought  and  should  be  adjudged  to  be  part  of  the  common  burial  place 
of  the  said  town  and  parish  of  Greenock,  and  the  management  thereof  vested  in 
the  kirk  session  of  the  old  and  new  parishes  of  Greenock." 

The  summons  ako  contained  a  conclusion  in  these  words  :  "  And  in  case 
the  said  John  Shaw  Stewart  shall  be  found  entitled  to  any  recompence  from 
the  other  heritors  and  feuers,  in  the  said  old  and  new  parishes  of  Greenock, 
then,  Archibald  Crawford  of  Crawfordsbum,  William  Donald,  feuer  at  Glen,  &c. 
(naming  a  variety  of  other  feuers  in  and  about  the  town  of  Greenock),  ought  to  be 
decerned  to  pay  the  said  John  Shaw  Stewart  their  respective  proportions  of  the  said 
recompence.' 

The  Lord  Ordinary,  after  some  procedure  before  him  and  a  proof  led  by  both 

parties,  pronounced  an  interlocutor  importing,  Imo,  That  the   providing  burying 

ground  is  a  burden  which  nature,  law,  and  reason,  lays  upon  the  heritors  of  every 

parish  ;  that  the  ground  most  commodious  for  the  purpose  falls  to  be  appropriated  ; 
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and  that  the  value  of  the  ground  ought  to  be  paid  to  the  proprietor  by  the  sevenl 
heritors  of  the  parish  conform  to  their  valued  rent,  he  himself  bearing  his  own  pro- 
portion ;  2do,  That  it  is  proper  the  ground  to  be  set  apart  by  way  of  addition  sbaD 
be  contiguous  and  adjoining  to  the  present  churchyard,  and  that  it  is  proper  it  ahcrald 
be  of  a  dry  soil ;  and,  3tio,  Finding  that  the  ground  pointed  out  by  the  puisnea 
for  that  addition,  is  more  proper  than  that  proposed  by  the  defender,  and  appointing 
the  same  to  be  set  o£E  and  walled  decently  with  all  convenient  speed. 

The  defender  reclaimed,  1st,  As  to  the  situation  of  the  ground  ;  alled^ng,  that 
the  demand  made  by  the  pursuers  to  have  a  piece  of  groimd  called  the  kirk  town- 
yards  was  unreasonable  and  unjust,  and  the  allocation  of  it  would  greatly  hurt  his 
property  ;  and  that  their  objection  to  the  ground  he  proposed  on  account  of  wetnesB 
could  be  easily  removed  by  draining ;  neither  was  it  necessary  or  expedient  that 
the  additional  churchyard  should  be  contiguous  to  the  old  one  ;  and  that  it  would 
be  more  for  the  benefit  of  the  living,  if  it  were  laid  o£E  at  some  distance  from  the  town; 
2dly,  As  to  the  value  to  be  given  for  the  ground  ;  and  3dly,  At  whose  expense  it 
ought  to  be  furnished,  and  which,  he  contended,  ought  in  part  to  be  defrayed  by 
the  community,  as  well  as  the  landward  heritors. 

[3]  The  Court  considered  this  to  be  a  case  altogether  new,  to  which  the  common 
rules  would  not  apply,  and  therefore  it  behoved  them  to  settle  it  upon  equitabk 
principles. 

"  The  Lords  found,  that  the  additional  burying  ground  necessary  for  the  paiiik 
in  question  must  be  furnished  by  the  heritors  thereof  having  ground  proper  for  that 
purpose  :  But  found  that  the  heritors  who  furnish  the  same  must  be  indemnifioi 
by  the  other  heritors,  and  by  the  community  of  the  town  of  Greenock,  in  proportiiu 
to  the  examinable  persons  within  the  parish,  residing  upon  their  estates,  and  within 
the  community,  respectively :  And  ordained  the  defender  Mr.  Shaw  Stewart  to 
give  in  a  condescendence  of  the  ground  he  proposes  to  furnish,  both  as  to  quantity, 
situation,  and  price  demanded  by  him.'* 

Against  this  decision  a  reclaiming  petition  was  presented,  to  which  answers  weie 
given  in  ;  but  before  advising,  the  dispute  was  settled,  in  consequence  of  Mr.  Shaw 
Stewart's  accepting  an  ofier  of  the  new  kirk  session,  to  feu  a  piece  of  ground  from 
him  for  the  purpose,  and  to  take  the  risk  of  indenmifying  themselves,  by  disposii^ 
of  it  in  small  quantities  among  the  inhabitants. 

Act.  C.  Brown. — Alt.  Ilay  Campbell. — Clerk,  Campbell. 
J.W. 


No.  2.    [8023]  John  Seytoun  v.  Thomas  Ballingall.    December  2,  1532.     ** 

Pure  men,  sick  as  taskeris,  hyndis,  or  cottaris,  beand  chargit  to  find  lawbonovis 
to  ony  man,  ilk  ane  of  thame  may  be  ressavit  to  be  lawborrowis  for  utJieris.  Item, 
Na  pupil  nor  persoun  beand  within  the  age  of  xij  zeiris,  may  be  compeUit  to  find 
lawborrowis.  Fd.  Die,  v.  1,  p.  533.    Balfour  (Lawboreowis),  No.  1,  p.  518. 


No.  7.  [8024]  Strangs  v.  Sandilands.    November  1591. 

Contravention  of  lawburrows  was  sustained,  although   no   damage  was  done  bit 
only  the  party  had  stopped  a  high  way  where  carts  with  com  used  to  pass. 

The  Laird  of  Balcaskie  and  Florence  Strang,  pursued  Mr.  Andrew  Sandilands 
father's  brother  to  the  Laird  of  St.  Monance,  to  hear  and  see  that  he  had  oontn- 
vened  an  act  of  lawborrows  acted  in  the  books  of  Secret  Council,  into  the  which  the 
said  Mr.  Andrew  was  obliged  not  to  trouble  or  molest  the  pur-[8025]*suerB  in  body 
or  goods,  otherwise  than  by  order  of  law.  It  was  answered  by  the  defender.  That 
he  ought  not  to  answer  to  the  summons  of  contravention,  because  the  contravention 
was  alleged  to  be  done  into  the  stopping  of  a  gate  through  the  lands  of  Abercrombv ; 
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and,  true  it  was,  that  there  was  action  of  molestation  depending  betwixt  the  Laird 
of  Balcaskie  and  the  said  Florence  Strang  and  the  indwellers  in  Pittenweems  against 
the  Laird  of  Abercromby,  anent  the  right  of  the  said  gate  and  passage,  and  that 
being  prejudicial,  therefore  cognition  ought  first  to  be  taken  in  the  molestation, 
quia  utraque  actio  versabatur  circa  eandem  rem  et  idem  subjectum.  Answered, 
That  this  action  of  contravention  was  f<ict%  only,  that  no  person  should  trouble  another 
by  way  of  deed,  and  the  molestation  was  tarn  facti  quam  juris,  and  so  the  one  could 
not  be  prejudicial  to  the  other.  The  Lords  found,  that  the  action  of  molestation 
was  prejudicial,  and  cognition  ought  first  to  be  taken  thereintill  before  the  defender 
answer  to  the  contravention. 

December  1591. — In  the  aforesaid  action  of  contravention,  pursued  by  Florence 
and  David  Strangs  v.  Mr.  Andrew  Sandilands,  the  deed  of  contravention  was  libelled 
to  be  done  in  the  stopping  of  a  high  passage,  so  that  the  pursuers  might  not  lead 
their  corns  from  the  lands  of  Abercromby.  It  was  alleged  that  the  libel  was  not 
relevant  to  infer  any  pain  of  contravention,  because  there  was  no  damage  or  any 
interest  libelled  or  qualified,  nam  pssna  dicitur  a  puniendo,  et  nullus  punitnr  nisi 
delictum  aut  noxam  commiserit,  et  ubi  nullum  est  damnum  ibi  nullum  est  delictum  ; 
and  so  there  could  be  no  pain  sought  of  contravention,  except  it  had  been  expressly 
libelled,  that  the  pursuer  had  been  damnified  or  interested  in  so  meikle.  To  this 
was  answered,  That  the  pursuer  had  founded  his  libel  upon  the  act  of  lawborrows 
that  was  insert  in  the  books  of  Secret  Council,  and  in  so  far  as  the  said  pain  was  insert 
in  the  act  it  was  psena  judicialis  et  legalis  et  a  judice  decreta,  et  ubi  ejusmodi  decernitur 
psBna,  non  inspicitur  damnum  sive  interesse,  sed  si  judici  obtemperatum  sit  aut 
non  ;  and  so  the  pursuer  was  not  obliged  to  qualify  any  interest  or  damage,  but  if 
he  was  molested  by  way  of  deed  or  any  otherwise  without  order  of  law.  The  Lords 
repelled  the  allegeance,  and  found  that  the  pursuer  needed  not  to  qualify  damage 
or  interest. 

In  the  same  action  and  cause,  it  was  alleged,  That  albeit  the  libel  might  be  found 
relevant,  not  libelling  damnum  sive  interesse,  yet  the  deed  of  the  molestation  was 
so  small,  that  it  neither  in  law  nor  equity  could  infer  so  great  a  pain,  viz.  for  stopping 
a  cartful  of  corn,  quia  peense  inferendse  sunt  habita  consideratione  rerum  et  per- 
aonarum ;  et  omnibus  psenis  proportio  geometrica  et  non  arithmetica  consideratur, 
de  qua  vide  Aristot.  L.  5.  The  Lords  foimd,  that  before  the  probation,  they  could 
not  modify  the  pain,  because  the  one  half  pertained  to  the  Emg's  Majesty  and  his 
Treasurer.  Fol  Die.  v.  1,  p.  533.    CoM,  MS.  pp.  462,  463. 


No.  8.       [8026]  AuLD  Town  of  Aberdeen  v.  New  Town.    June  1649. 

The  Auld  Town  of  Aberdeen  got  charges  against  the  Provost,  Bailies,  Council, 
merchants  and  craftsmen  of  the  New  Town  of  Aberdeen,  for  finding  of  lawburrows 
to  them  under  several  pains  respectively  :  And  in  like  manner  the  Laird  of  Feme 
got  charges  against  the  Provost,  Bailies,  and  Ooimcil  of  Ruther-[8027]-glei^>  ioi 
fiTii^ing  lawburrows  to  them,  in  Jime  1595,  and  the  year  preceding,  one  Grichton 
V.  Sanquhar.  Fol  Die.  v.  1,  p.  533.    Haddington,  MS.  No.  409. 


No.  9.  Earl  of  Cassilus  v.  Knockdoloan.    July  24,  1501. 

In  an  action  betwixt  the  Earl  of  Cassillis  and  the  Laird  of  Knockdoloan,  an  homing 
for  not  finding  of  lawburrows  was  found  null,  because  the  raiser  of  the  charge  had  not 
made  faith  before  the  charge  was  given. 

Fol.  Die.  V.  1,  p.  632.    Haddington,  MS.  No.  656. 
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No.  11.  Shaw  t;.  Wilkibson.    February  1604. 

Pasturing  of  cattle  does  not  infer  contravention,  unless  herding  be  also  libelled. 

The  Laird  of  Shaw  pursued  James  Wilkieson  for  contravention  of  lawbuno^ 
through  casting  of  f  eal  and  divots  upon  his  proper  lands,  and  pasturing  his  gnids 
thereupon  : — The  Lords  found  not  the  summons  relevant  for  pasturing  nakedly^  while 
the  pursuer  eiked  his  smnmons  with  the  words  herded  and  kept  the  same  upon  bis 
proper  lands,  which  was  found  relevant. — It  was  further  alleged.  That  he  did  no  wrong 

in  casting  divots,  because  he  being  inf eft  in  the  miln  and  mUn-land,  land  of ,  and 

thereby  having  pasturage  and  commonty  through  the  hail  lands  of  the  said  town, 
he  did  no  wrong  to  cast  feal  and  divot  upon  the  ground  thereof. — ^It  was  answered. 
That  no  such  privilege  nor  use  of  pasturage  and  commonty  could  give  him  liberty  to 
cast  divots  upon  the  pursuer's  proper  said  lands  ;  albeit,  because  he  offered  him  to 
prove  that  he  did  cast  them  upon  his  proper  arable  land,  which  he  tilled  and  sowed 
diverse  years  before  the  said  fact,  and  which  was  presently  tilled,  ready  to  sow.  In 
respect  of  the  which  reply,  the  Lords  rejected  the  allegeance. 

Fd,  Die,  v.  1,  p.  533.     Haddington,  MS.  No.  707. 


No.  12.        [8028]  Constable  of  Dundee  v.  Flescheour.    June  21, 1605. 

The  Constable  of  Dundee  younger  having  found  caution  of  lawburrows  t-o  David 
Flescheour  in  Dundee,  the  said  David  pursued  him  for  contravention,  in  so  far  ss 
after  the  act  and  charge  of  lawburrows,  he  came  to  the  said  David,  standing  upon  tke 
side  of  High  Street  with  Mr.  Andrew  Lamb,  and  the  said  young  Constable  being  ac- 
companied with  ten  or  twelve  of  his  accomplices,  took  the  hat  oS  his  head,  crushed  it 
under  his  feet,  and  tramped  upon  it ;  and  menacing  the  said  David,  said,  that  if  be, 
or  the  others  of  this  town,  took  not  ofi  their  hats  to  him,  he  should  nail  it  witii  a  whinger 
to  his  head. — It  was  alleged.  That  the  summons  was  not  relevant,  because  the  defender 
was  only  acted  and  obUged,  that  the  pursuer  should  be  harmless  and  skaithless  in  his 
body  and  goods  ;  and  true  it  was,  that  he  had  neither  harmed  his  body,  or  done  akailii 
to  his  goods. — It  was  replied.  That  the  defender  was  bound  that  the  pursuer  should 
be  untroubled  or  molested,  directly  or  indirectly,  otherwise  than  by  order  of  law ; 
and  the  defender  had  troubled,  wronged,  and  dishonoured  him,  both  in  his  person 
and  goods. — Notwithstanding  whereof  the  Lords  found  the  summons  irrelevant,  and 
assoilzied  from  the  same.  Fol.  Die.  v.  1,  p.  533.    Haddington,  MS.  No!  838. 


No.  14.  [8029]  M'KiE  v.  M'Kie.    February  27,  1607. 

Drawing  a  sword  to  invade  a  man,  though  no  harm  followed,  was  found  sufficient  to 

infer  contravention. 

In  an  action  pursued  by  M'Eie  t;.  M'Eie  for  the  contravention  of  an  act  of  the 
burrow  court  of  Wigton,  wherein  the  said  M'Eie  obliged  himself  and  his  cautioner, 
that  the  other  should  be  harmless,  &c.,  under  the  pain  of  £500,  because,  after  the  said 
act,  he  had  drawn  a  sword,  and  pursued  and  invaded  the  other  M'Kie  ;  it  was  ex- 
cepted,  That  this  fact  could  infer  no  contravention  nor  penalty,  because  it  was  nufdo 
conatus  sine  damno  out  effectu. — It  was  answered.  That  the  invasion  was  relevant 
without  any  farther  qualification.  In  respect  of  the  which  summons  and  reply,  the 
Lords  repelled  the  exception.  The  Advocate  compeared  thereafter,  and  acooiding 
to  his  desire  was  admitted  for  his  Highness,  and  alleged.  That  the  half  of  the  penalty 
could  not  appertain  to  the  Provost  and  Bailies  of  Wigton,  but  to  tiie  Sang ;  because 
that  all  acts  of  caution  found  for  keeping  the  King's  peace,  under  pecuniary  painsj  in 
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cases  of  contravention,  make  the  half  of  the  pain  to  fall  to  the  King's  Majesty,  unless 
the  act  bear  the  express  contrary,  which  is  not  in  this  case. — It  was  answered,  That 
albeit  the  King  had  right  to  the  half  of  the  penalties  resulting  from  the  contravention 
of  lawburrows,  found  in  the  register  of  Session  or  Privy  Coimcil,  yet  penalties  of 
troublance  within  burgh  pertain  to  the  Magistrates  of  the  same.  Notwithstanding 
whereof  the  Lords  found.  That  the  King's  Majesty  and  his  Treasurer  had  right  to  haU 
of  the  penalties  foresaid.  Fcl,  Die.  v.  1,  p.  534.     Haddington,  MS.  No.  1338. 


No.  16.        [8030]  Bruce  v.  Laird  of  Clackmanan.    December  21,  1609.     *     '^ 

In  a  contravention  pursued  by  Bruce  of  Greenyards  t;.  Clackmanan,  the  libel  was 
found  relevant,  because  that  Clackmanan  struck  the  pursuer  with  his  neif  upon  the 
breast,  and  drew  his  whinger  and  struck  at  him  therewith,  albeit  there  was  no  hurt 
done. 

January  13,  1610. — In  a  contravention  pursued  by  Bruce  of  Greenyards  v.  Clack- 
manan, for  two  invasions  of  him  for  his  slaughter,  one  in  1604  by  Clackmanan's  self, 
and  another  in  1609  by  Clackmanan's  servant  Donaldson  ;  it  being  urged  for  Clack- 
manan, That  ane  only  pain  of  lawburrows  should  be  panted,  the  Lords  repelled  the 
allegeance,  in  respect  of  the  long  distance  of  time  betwixt  the  two  facts,  and  that  they 
were  both  personal  invasions. 

Fol.  Die.  V.  1,  p.  534.    Haddington,  MS.  Nos.  1709  &  1734. 


No.  17.    Lord  Thiblestanb  t;.  Patrick  Hepburn  of  Newmills.    July  14, 1612. 

He  who  charges  a  man  with  lawburrows  for  fear  of  his  oppression  in  his  goods, 
lands,  and  possessions,  not  making  faith  before  the  charge,  may  supply  it,  making 
faith  when  the  matter  is  brought  in  question  by  suspension. 

Fol.  Die.  V.  1,  p.  332.    Haddington,  MS.  No.  2478. 


No.  18.  [8031]  MuiRHBAD  V.  Laird  of  Barsinok.    July  6, 1616. 

In  an  action  pursued  by  George  Muirhead  t;.  the  Laird  of  Barsinok,  the  Lords 
f onnd  the  deeds  of  contravention  relevant,  which  were  libelled  upon  Barsinok,  violent 
entering  into  the  possession  of  the  lands  after  George  was  put  in,  notwithstanding  it 
should  happen  him  to  reduce  the  decreet  of  removing. 

»  i  Fol.  Die.  V.  1,  p.  534.    Kerse,  MS.  fol.  232. 


No.  19.  Anderson  v.  Galbraith.    December  5, 1616. 

In  an  action  pursued  by  George  Anderson  v.  John  Galbraith,  the  Lords  would  not 
sustain  a  contravention  of  herding  and  pasturing,  except  he  would  condescend  that 
the  goods  were  violently  held  on  after  they  were  called  off. 

Fol.  Die.  V.  1,  p.  533.    Kerae,  MS.  fol.  232. 
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No.  27.  [8033]  Anderson  t;.  Blackwood.    February  3,  1629. 

It  was  found  no  contravention  to  let  in  water  upon  a  coal-pit.     The  party  might 

prosecute  for  damages. 

In  an  action  of  contravention  pursued  by  Greorge  Anderson  v.  Thomas  Black- 
wood, the  pursuer  libelled,  that  he  having  a  going  coal  in  Patrick,  and  the  defender 
having  a  wasted  coal-heugh  upon  the  croft  and  rising  of  the  pursuer's  coal,  out  of 
which  the  pursuer  had  drown  all  the  waste  water  which  could  hurt  his  coal,  the 
defender,  out  of  malice  that  the  pursuer  should  have  a  coal  going,  his  own  being 
wasted,  let  in  the  water  of  Kelvin  in  his  own  wasted  heugh,  which  presently  drowned 
the  pursuer's  going  coal,  to  the  pursuer's  ^eat  loss,  and  prejudice  of  the  country. 
The  Lords  would  not  sustain  this  libel  to  infer  a  contravention,  but  ordained  hik 
to  pursue  for  damage  and  interest,  if  he  had  any ;  for  they  thought  there  was  no 
violent  deed  libelled  ;  and  it  might  have  been  likewise  that  his  coal  was  wasted  u 
well  as  the  defenders,  so  that  he  could  not  sustain  great  prejudice  by  the  defender's 
deed ;  in  which  case,  it  had  been  hard  to  have  condemned  him  in  1000  merks  for 
the  pain  of  contravention. 

Fd.  Die.  V.  1,  p.  534.    SpoUi^toood  (Contravention),  p.  74. 


No.  29.    [8034]  Hepburn  t;.  Tenants  of  Douglas.    January  27,  1630. 

Hepburn,  relict  of  the  parson  of  Oldhamstocks,  having  used  letters  of  lawbnrrom 
against  the  Tenants  of  Douglas,  pursues  them  for  intromitting  with  the  teind  sheaves, 
crop  1629,  as  a  deed  of  contravention  ;  and  at  the  reasoning  of  the  cause,  the  pursuer 
is  content  to  restrict  her  summons  to  wronffous  intromission,  which  the  defenders 
alleged  could  not  be,  because  the  action  of  Tawburrows  and  wrongous  intromissioB 
were  of  diverse  natures  ;  for  the  one,  the  cautioner  was  obliged,  and  not  the  other: 
and  in  the  one,  the  half  of  the  pain  pertained  to  the  King,  which  fell  not  out  in  the 
other.    The  Lords  would  not  sustain  the  action  to  be  restricted  or  converted. 

Auchinleck,  MS.  p.  31. 


No.  30.       Laird  of  WnrrTiNOHAM  t;.  The  Lady.    December  13,  1631. 

A  liferentrix  plowed  land  that  was  found  to  be  no  part  of  her  jointure,  and  after 
it  was  sown  by  the  proprietor,  she  caused  it  to  be  sown  again.  This  was  found 
to  infer  contravention,  though  violence  was  not  alleged. 

The  L.  Whittingham  being  provided  to  the  fee  of  the  lands  of  Whittingham, 
after  the  decease  of  the  Laird,  his  author,  pursues  the  Lady,  relict  of  his  said  author, 
for  contravention,  she  being  charged  and  bound  to  him  in  lawburrows,  upon  this 
deed,  that  after  her  husband's  decease,  she  had  tilled  a  part  of  the  lands  wherein 
he  was  infeft,  as  said  is.  And  she  alleging,  that  that  was  no  deed  whereupon  contra- 
vention could  be  inferred,  seeing  there  was  no  violence  qualified  to  have  been  com- 
mitted by  her,  and  the  tiUing  of  that  land,  wherein  her  husband  died  possessor,  and 
was  in  possession  ever  before,  could  not  cause  her  to  incur  the  pain  of  breach  of  law- 
burrows,  specially  seeing  she  was  infeft  in  conjunct  fee,  in  the  lands  libelled,  which 
lay  in  canfinio  with  that  piece  thereof  which  is  alleged  to  have  been  tilled  by  her. 
and  alleged  pertaining  to  the  pursuer ;  so  that  there  being  no  declarator,  nor  trial 
taken,  whether  this  land  pertained  to  the  pursuer,  or  was  comprehended  in  her  infeft- 
ment,  before  that  was  declared  she  could  not  be  found  to  have  contravened  by  doing 
the  deed  foresaid.  And  the  pursuer  replying,  that  the  tilling  of  the  pursuer's  ground 
was  enough  to  infer  contravention,  where-[8036]-to  she  had  no  ri^t,  albeit  there 
was  no  violence  otherwise  done  by  her,  specially  seeing  after  she  had  tilled,  the  puisuff 
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having  sowed  the  land  so  tilled  up  by  her,  she  did  thereafter  sow  the  land  over  again  ; 
and  where  she  excepts  upon  her  infeftment  of  conjunct  fee,  the  same  cannot  furnish 
her  a  right  to  the  lands  libelled,  because  her  infeftment  cannot  extend  to  the  same, 
seeing  ^e  contract  of  marriage,  which  is  the  warrant  of  her  infeftment,  provides 
her  to  be  infeft  in  the  lands  at  that  time  set  in  Aikerdale  :  And  true  it  is,  that  this 
piece  of  these  lands,  for  tilling  whereof  this  contravention  is  craved,  was  not  then 
aet  out  in  acres,  but  was  laboured  by  the  Lairds  of  Whittingham  at  that  time  and 
since  with  their  own  goods,  and  in  mansing,  and  another  part  thereof  was  then  set 
out  in  acres,  which  she  possesses,  as  her  conjunct  fee,  and  cannot  claim  the  other 
part  of  these  lands  ;  specially  seeing  in  this  same  contract  of  marriage  her  husband 
is  obliged  to  make  her  conjunct  fee  lands  worth  18  chalders  victual ;  and  the  same 
are  worth,  and  were  then  worth  that  yearly  duty,  by  and  besides  this  piece  of  land 
now  controverted :  The  defender  duplying,  that  her  contract  of  marriage  must 
extend  to  all  these  lands  libelled,  albeit  the  words  thereof  bear  her  to  be  appointed 
"  to  be  infeft  in  the  said  lands,'*  with  this  adjection,  viz.  *'  presently  set  out  in  acres," 
for  this  is  no  taxative  clause,  to  restrict  her  right  to  that  part  thereof,  which  was 
then  so  set  out  in  acres,  and  to  exclude  her  from  the  rest,  if  any  was  in  mansing, 
unset  out  in  acres ;  seeing  she  is  appointed  to  be  infeft  in  these  lands  indefinitely 
and  totally,  and  is  not  restricted  to  any  part  thereof,  by  any  limiting  word,  which 
would  have  been  set  down  expressly,  if  it  had  been  so  intended  by  some  word  to 
import  the  same,  ''  as  allenarly,  or  in  so  far  as  it  was  set  out  in  acres,"  and  the  words 
adjected  are  only  demonstrative,  and  not  restrictive,  as  the  pursuer  would  mean  ; 
and  further,  to  remove  all  doubt,  she  ofEers  to  prove,  that  all  lands,  and  particularly 
this  parcel  libelled,  was  set  out  in  acres  the  time  of  the  said  contract ;  and  so  she 
being  to  maintain  her  infeftment  and  contract  of  marriage,  ought  to  be  preferred 
in  probation ;  and  she  desires  the  Lords,  in  respect  there  is  no  violence,  and  that 
her  infeftment  is  now  drawn  in  question,  to  grant  commission  to  some  of  their  number 
to  visit  this  ground,  and  to  take  such  competent  trial,  as  the  verity  may  be  known 
and  reported  to  the  Lords  before  this  cause  be  decided  :  The  Lords  refused  the 
visitation,  and  found,  that  they  would  presently  decide  this  cause,  and  they  repelled 
the  exception  and  duply,  in  respect  of  the  reply,  which  they  admitted  to  the  pursuer's 
probation ;  for  they  sustained  the  deed  of  contravention,  albeit  there  was  no  violence 
libelled,  and  found  these  words  of  the  contract,  viz.  "  presently  set  out  in  acres," 
not  to  be  demonstrative,  but  to  be  taxative,  and  to  restrict  her  security  to  so  much 
of  these  lands  as  were  set  out  in  acres,  and  not  to  any  further  ;  and  where  the  Lady 
duplied,  that  all  was  then  set  out  in  acres,  the  Lords  preferred  the  pursuer,  replying, 
that  a  part  thereof  was  then  in  the  master's  hands  laboured  in  mansing. 

Act.  Stuabt  k  Craig.— Alt.  Nicolson  &  Mowat.— Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  534.     Durie,  p.  607. 


No.  31.  [8036]  Gbant  v.  Grant.    January  28,  1632. 

It  was  not  contravention  that  the  defender  had  taken  horses  from  the  pursuer's 
tenant,  as  the  tenant  might  prosecute  for  spuilzie. 

A  contravention  being  pursued  by  him  to  whom  caution  of  lawburrows  was  found 
against  the  party  who  was  bound,  and  found  the  caution  upon  this  deed  of  the  breach 
of  lawburrows,  viz.  because  the  defender  had  taken  from  the  pursuer's  tenant  (who 
occupied  his  lands  set  to  him  by  the  pursuer  for  a  yearly  duty,  to  be  paid  therefor), 
two  horses  ;  the  Lords  found  not  this  deed  committed  against  the  tenant,  to  be  such 
a  fact,  whereupon  breach  of  lawburrows  and  contravention  might  be  sought  at  the 
instance  of  the  tenant's  master,  seeing  neither  was  there  any  special  charge  executed 
by  the  tenant,  nor  any  caution  found  specially  to  that  tenant,  neither  was  the  tenant 
pursuer  of  this  action  of  contravention,  to  whom  the  wrong  was  alleged  done,  but 
only  the  master  of  the  ^ound  ;  for  the  tenant  had  his  own  action  imprejudged  by 
this  pursuit,  or  any  thing  following  thereupon  against  the  party,  for  epuuzie  or 
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wrongous  intromission  with  his  horses ;  and  it  was  not  qualified  that  the  fact  doce 
to  the  tenant  had  any  relation  to  the  master  to  whom  the  lawburrows  was  found, 
or  that  the  said  wrong  was  done,  in  regard  of  the  master,  or  for  that  quarrel ;  but 
if  it  had  been  true,  as  it  was  also  denied  by  the  defender,  yet  it  might  have  been  dou 
upon  some  other  respect,  and  for  some  private  question  betwixt  the  defends  and 
that  tenant,  wherein  the  master  could  have  no  interest ;  so  that  the  pursuer  not 
qualifying  how  that  deed  libelled  did  more  particularly  concern  himself,  than  by 
tnat  respect  (viz.  because  it  was  done  to  his  tenant),  the  Lords  found,  that  they  would 
not  grant  contravention  therefor,  specially  seeing  the  tenant's  self  complained  not; 
neither  was  it  respected,  that  the  pursuer  replied  upon  the  tenor  of  the  act,  wliick 
bore,  That  the  pursuer,  his  men,  tenants,  and  servants,  should  be  harmless  in  tiieir 
bodies,  lands,  goods,  and  gear,  &c. ;  seeing  that  was  only  the  common  stile  of  Conit 
in  such  acts,  and  the  tenants,  as  said  is,  complained  not. 

Act.  Burnet. — Alt.  Gibson. — Clerk,  Hay. 

Fd.  Die,  V.  1,  p.  534.     Durie,  p.  615. 

*„,*  Auchinleck  reports  this  case. 

If  a  master  pursue  contravention  against  him  who  found  him  lawburrows,  allegms. 
that  the  defender  had  spuilzied  some  goods  from  the  pursuer's  tenants,  the  Loids 
found  not  this  a  deed  of  contravention  to  infer  against  the  breach  of  the  lawburrovs, 
seeing  the  summons  was  not  at  the  instance  of  the  tenant  spuilzied,  and  the  tenaiit 
had  his  civil  action  for  the  spuilzie  reserved  to  him  to  be  decided  civilly ;  for  there 
cannot  be  two  pains  for  one  cause.  Auchinleck,  MS.  p.  32. 


No.  35.  [8040]  Lindsay  t;.  Dbnniston.    February  9, 1633. 

Found  in  conformity  with  Grant  v.  Grant,  No.  31,  p.  8036. 

Lindsay  of  Bomull  pursues  Denniston  of  Dalquharn  upon  contravention,  for 
coming  to  the  pursuer's  land  of  Bomull,  and  entering  in  the  house  of  one  who  was  then 
actual  tenant  to  the  pursuer,  dwelling  upon  the  said  lands  of  Bomull,  and  then  takifig 
out  of  the  said  tenant's  house  a  cow,  and  breaking  up  of  the  tenant's  chest,  and  taking 
out  thereof,  and  away  with  him,  three  bolls  oats,  pertaining  to  the  said  tenant,  which 
the  pursuer  libelled  to  be  deeds  of  breach  of  lawburrows,  seeing  thereby  the  defender 
was  bound,  that  the  pursuer,  his  men,  tenants,  and  servants,  should  be  harmless  st 
his  hands,  in  their  lands,  bodies,  goods,  &c.  The  Lords  found  no  process  upon  dm 
contravention,  upon  this  fact  libelled,  for  taking  away  of  the  tenant's  goods,  albeit 
being  within  the  house  of  the  tenant,  upon  the  pursuer's  heritage,  seeing  the  teoiot 
was  not  pursuer,  nor  the  action  at  his  instance. 

FoL  Die.  V.  1,  p.  534.     Durie,  p.  670. 


No.  39.         [8042]  James  Sbllars  v.  Ninian  Anderson.    July  3,  1778. 

After  application  for  letters  of  lawburrows,  and  oath  that  he  dreads  bodily  harm,  the 
person  who  applies  is  not  bound  to  specify  the  facts  on  which  his  applicatioB 
proceeded. 

James  Sellars  and  his  brother  and  sister  were  all  apprehended  on  letters  of  law- 
burrows, obtained  from  the  Sheriff,  by  Ninian  Anderson,  and  were  liberated  soon 
after,  on  finding  the  usual  caution.  They  afterwards  brought  an  action  of  damages 
against  Anderson,  on  this  ground,  that  the  application  for  the  lawburrows  was 
calumnious  and  without  cause. 
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In  tills  action,  the  pursuers  insisted,  that  the  defender  should  specially  conde- 
scend on,  and  prove  the  grounds  and  causes  of  his  dreading  harm.  The  defender 
gave  in  a  condescendence  ;  but,  at  the  same  time,  contended,  that  he  was  not  obliged 
to  assign  any  causes  why  he  dreaded  the  harm  mentioned  in  his  oath,  still  less  to 
establish  them  by  proof. 

Pleaded  for  the  pursuers  ;  The  manner  in  which  lawburrows  are  obtained,  without 
citation  of  the  accused,  or  enquiry  into  the  causes  of  the  application,  gives  room  to 
the  conmiitting  of  much  injustice.  From  the  nature  of  this  proceeding,  there  is  no 
check  on  a  groxmdless  application,  nor  any  means  of  avoiding  the  oppressive  conse- 
quence of  imprisonment  till  caution  is  found.  The  laws  of  other  countries  are  attentive 
to  prevent  this  injury.  Those  of  England,  in  granting  surety  of  the  peace,  require  a 
citation  of  the  party,  and  an  oath  specifying  sufficient  causes  of  dreading  harm; 
Blackstone,  b.  4,  c.  18.  In  other  nations,  precautions  of  a  like  nature  are  required  ; 
Christen,  Comment,  in  leg.  MecUin,  t.  4,  art.  5.  Anciently  in  Scotland,  though  citation 
was  not  necessary,  it  would  seem  that  the  complainer  was  bound  to  prove  some  cause 
of  his  fear,  by  his  oath  or  otherwise  ;  A.  1429,  c.  129.     Stair,  b.  4,  t.  48. 

But  although,  in  practice  now,  the  complainer  is  not  obliged  to  specify  the  causes 
of  his  fear,  or  prove  them  when  the  application  is  made  ;  yet  both  ought  to  be  required 
of  him,  when  called  in  an  action  for  a  groundless  application.  It  is  impossible  for 
the  pursuer  to  prove  the  negative,  that  the  defender  had  no  cause  of  fear,  except  by 
proving  that  such  as  he  shall  specify  are  without  foundation.  If,  therefore,  he  is 
not  obliged  to  condescend,  all  evidence  that  the  application  was  groundless  is  neces- 
sarily shut  out. 

This  cannot  be  the  meaning  of  the  law,  which  allows  this  diligence  to  be  granted 
in  a  summary  manner,  but  does  not  therefore  authorise  wanton  and  groundless  appli- 
cations. In  the  present  action,  the  defender  must  assign  and  prove  a  rational  cause 
of  fear,  otherwise  damages  must  be  given  according  to  the  established  rule,  that  a 
person  injured  is  entitled  to  reparation  of  what  he  suffers  from  the  rashness  and  folly 
of  another,  as  well  as  from  bcid  design.  In  the  similar  case  of  an  application  on  a 
meditalio  fugcB,  the  creditor  may  be  sd'l^QiiSyteTWBkida  called  on  to  support  his  oath, 
and  must  prove  sufficient  reasons  to  justify  his  application,  otherwise  he  will  be  liable 
in  damages  ;  Erskine,  b.  1,  t.  2,  §  21. 

Answered  for  the  defender  ;  The  law  of  Scotland  requires  nothing  more  to  entitle 
any  person  to  letters  of  lawburrows,  but  that  he  is  in  dread  of  harm  ;  A.  1449,  c.  13. 
They  are  given  to  quiet  the  minds  of  those  under  such  apprehensions  ;  and  the  only 
effect  of  them  is  to  oblige  the  person  against  whom  they  are  directed  to  find  caution 
not  to  injure  the  obtainer  of  the  letters,  which,  at  any  rate,  the  law  would  restrain 
him  from  doing. 

As  the  dread  of  harm  is  entirely  a  matter  of  feeling  in  a  person's  own  mind,  it  is 
capable  of  no  proof  but  by  the  oath  of  the  person  himself.  When  he  depones  that 
he  is  under  such  dread,  he  has  proved  all  that  the  law  judges  to  be  necessary  for 
justifying  his  application ;  and,  consequently,  though  it  were  that  the  fear  he  depones 
to  did  not  proceed  from  a  sufficient  cause,  he  is  not  liable  afterwards  in  damages  on 
that  account.  He  is  not,  therefore,  in  defence  against  an  action  of  this  kind,  obUged 
to  specify,  or  prove  the  causes  of  his  fear. 

The  principle  on  which  lawburrows  are  granted,  does  not  apply  to  the  case  of  a 
meditatio  fugcB.  The  effect  of  the  caution  likewise  required  in  that  case,  is  to  restrain 
the  debtor  from  what  he  would  be  otherwise  entitled  to  do. 

The  Court  were  of  opinion,  That  the  oath  required  by  the  Judge,  from  the  person 
applying  for  lawburrows,  being  only  that  he  is  under  dread  of  harm,  no  action  of 
damages  lies  merely  on  account  of  his  not  having  a  good  cause  for  his  fear.  Malice, 
or  any  undue  motive  in  making  the  application,  are  relevant  grounds  for  an  action 
of  damages.  The  judgment  was,  "  finding  that  the  petitioner,  after  application  for 
letters  of  lawburrows,  and  his  oath  taken,  is  not  bound  further  to  justify  the  facts 
upon  which  his  application  proceeded." 

Act.  CuLLEN. — Alt.  Craig. 

Fd,  Die,  V.  3,  p.  373.     Fac.  Cd.  No.  27,  p.  44. 
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No.  4.    [8048]  Doctor  Monbo  v.  Sir  William  Scot's  Execntors.    July  6,  1630l 

A  legacy  ad  pios  usus,  sufEers  a  proportional  deduction,  if  the  funds  be  not  snficie&t 
for  all  the  legacies,  unless  the  legacy  <id  pios  itsus  has  been  paid  in  the  testttor'i 
own  lifetime. 

The  Executors  suspending  against  all  the  legatars,  that  the  free  gear  confinaed 
would  not  be  so  meikle  as  will  pay  all  their  legacies  ;  and  so  the  legatars  dispatiiig 
amongst  themselves,  and  Doctor  Monro,  as  doer  for  the  Kirk,  alleging,  That  a  kpq 
of  50(X)  merks,  left  for  building  of  a  kirk  in  the  Elie,  should  be  totally  paid,  albeit  tie 
rest  of  the  legacies  should  sufEer  defalcation,  because  the  same  was  left  ad  pios  utm, 
which  ought  to  have  the  preference  to  all  other  legacies  ;  the  Lords  found,  that  tkn 
ought  no  preference  to  be  [8049]  given  to  any  of  these  legacies  before  others,  irkn 
the  free  gear  was  not  sufficient  to  pay  all  the  legacies,  and  that  all  should  suffer  a 
proportionable  deduction  ;  for  all  the  preference  which  in  law  a  legacy,  ad  pios  urn, 
had  before  other  legacies,  was  only  where  the  defunct's  gear  was  sufficient  to  pay  all 
''  eo  casu  Falcidia  detrahebatur  de  csdteris  legatis,  et  non  de  legato  ad  pias  caosaiksed 
quando  legata  excedunt  vires  hsareditatis,  turn  Falcidia  detrahitur,  tarn  de  legatis  ad 
pias  causas  quam  aliis."  And,  upon  the  15th  of  July,  they  found,  that  a  le^vm  d 
pias  causas  being  sdutumy  and  delivered  to  the  legatar  in  name  of  the  kirk,  aDd  w 
being  perfected  by  the  testator  in  his  own  lifetime,  should  not  suffer  defalcation  vitli 
the  other  legacies,  albeit  the  free  gear  would  not  pay  all  the  legacies.  And  that  it  to 
delivered  by  the  defunct  himself  in  his  lifetime,  was  found  probable  by  witnesses. 

Act.  NicoLSON. — Alt.  Stuart  &  Lermonth. — Clerk,  Scot. 

Fcl.  Die.  V.  1,  p.  535.    Durie,  p.  526. 


No.  8.  [8052]  Sprbul  r.  Miller.    July  21,  1665. 

Barbara  Miller  having  left  two  legacies,  and  named  William  Wilson  her  executor 
and  universal  legatar,  he  nominates  his  wife,  and  one  Giffin,  his  executors.  Spnel 
having  right  to  the  two  legacies,  pursues  the  relict,  and  executors  of  Wilson,  who  vas 
executor  to  Barbara  Miller,  for  payment  of  the  legacies.  He  alleges  absolvitor,  becasse 
the  first  testament  was  not  executed  ;  2dly,  The  special  legacies  must  be  abated  pro- 
portionally with  the  general  legacies. 

The  Lords  repelled  both  the  defences,  and  found  the  general  legacy  not  to  come  io 
pari  passu  with  the  special ;  and  found,  that  the  executor  of  the  executor  was  liabk, 
unless  he  could  allege,  that  the  first  executor  had  done  diligence,  and  had  not  recovered, 
or  was  exhausted.  Fcl.  Die,  v.  1,  p.  535.    Stair^  v.  1,  p.  900. 

*„,*  Newbyth  reports  this  case  : 

Umquhile  Barbara  Miller,  widow  in  Glasgow,  by  her  latter  will  and  testament, 
left  in  legacy  to  Janet  and  Helen  Millers,  her  nieces,  500  merks  betwixt  [8063]  ^^• 
and  nominates  John  Wilson  her  only  executor  and  universal  legatar  ;  and  ^  said 
John  names  William  Govan,  and  Barbara  Miller  his  relict,  executors  to  him ;  botk 
their  nominations  being  confirmed,  umquhile  Barbara  Miller  her  inventory  extendi  to 
£1156,  who  died  in  anno  1644,  and  the  mventory  of  John  Wilson's  testament  extends 
to  £933,  lis.  8d.,  who  died  in  anno  1645 ;  the  said  Janet  Miller  being  on  life,  assignc 
her  right  of  the  legacy  to  Andrew  Spruel ;  and  the  said  Andrew,  as  executor  surrogated 
to  Helen  Miller,  upon  both  their  titles,  pursues  William  Govan,  Barbara  MiDer,  and 
Henry  Murray  her  husband,ffor  his  interest,  as  executors  confirmed  to  umquhile  Jolin 
Wilson,  whilk  umquhile  John  Wilson  was  executor  confirmed  to  the  said  Barbara, 
who  lefib  the  said  legacies.  It  is  alleged  there  can  be  no  process  against  the  defenders 
for  payment  of  the  said  legacies,  because  John  Wilson  being  executor,  and  deceased 
before  recovery  of  the  goods,  the  benefit  of  executry  pertains  to  the  nearest  of  kin  ol 
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the  said  umquMle  Barbara  Miller,  which  they  may  do  by  a  dative  quoctd  non  execula. 
To  which  it  was  replied,  That  as  the  said  John  Wilson  was  executor,  so  he  is  universal 
legatar,  and  thereby  the  nearest  of  Idn  is  excluded  ;  and  the  pursuer  representing 
the  defunct  who  left  the  legacy,  being  executor  to  the  said  John  Miller,  which  John 
Wilson  was  executor  to  the  said  Barbara  who  left  the  said  legacies,  they  are  liable  in 
payment  thereof,  for  they  are  hcBredes  hcBredis.  2do,  It  is  alleged  the  defender  cannot 
be  liable,  but  eSeiring  to  what  is  received,  and  the  defenders  ought  to  have  defalcation 
pro  rata  banorum.  To  which  it  was  duplied.  That  the  defender  having  confirmed  the 
said  testament,  the  inventory  thereof  far  exceeds  the  said  legacies,  he  ought  to  pro- 
pone his  allegeance  upon  full  and  exact  diligence,  and  of  not  recovery  after  full  dili- 
gence, and  to  be  special  therein,  dtio,  A  special  legatar  ought  to  have  preference  to 
a  general  legatar.  4to,  It  is  alleged,  that  there  being  two  executors  nominate  to  the 
said  John  Wilson,  the  defender  can  only  be  liable  effeiring  to  the  said  legacies.  To 
which  it  was  answered,  That  the  pursuer  has  converted  both  the  executors  of  the  said 
John  Wilson,  viz.  William  Govan,  and  the  said  Barbara  Miller  his  relict,  who  were 
executors  to  the  said  John  Wilson,  and  were  both  on  life,  and  the  inventory  far  exceed- 
ing the  two  legacies,  the  defender  ought  to  pay  the  same  ;  and  the  pursuer  is  content 
to  Gnd  caution,  in  case  any  debts  arise  to  impair  and  diminish  the  legacies  ;  and  albeit 
he  had  convened  but  one  executor,  the  total  legacy  being  far  within  the  half  of  the 
inventory,  which  is  the  practice  received ;  because  the  one  executor  libels  in  soliduni, 
where  he  claims  only  his  proportion  of  the  inventory,  for  he  may  pursue  his  other 
executor  for  relief  ;  except  the  defender  would  allege,  that  the  hail  inventory,  after 
lawful  diligence,  were  not  able  to  equal  the  payment  of  the  hail  legacy  and  expenses. — 
The  Lords  found,  that  the  executors  of  the  executor  had  good  right  to  pursue  for  the 
legacy  contained  in  the  first  executor's  confirmed  testament ;  and  that  the  first  execu- 
tor being  also  universal  legatar,  the  legacy  was  transmissible  in  the  person  of  the  next 
executor,  albeit  the  testament  was  not  execute,  and  so  fell  not  under  qtioad  non  exeotUa. 

Newbythy  MS.  p.  39. 


No.  13.  [8056]  MiTCHEL  V.  LiTTLEJOHNS.     December  U,  1676. 

A  bond  of  provision,  granted  upon  deathbed,  obliging  the  defunct,  his  heirs,  Ac, 
though  it  could  only  take  place  in  the  dead's  part,  was  yet  found  preferable  to  a  legacy, 
though  the  legacy  bore  an  obligation  upon  the  heirs  and  executors  to  pay  the  same, 
for  a  legacy  is  only  a  succession,  and  cannot  therefore  compete  with  a  jus  crediti. 

Fol.  Die.  V.  1,  p.  535.    Stair.    Dirleton. 


No.  15.  [8059]  Cranston  v.  Brown.    December  2,  1674. 

LegaUtm  rei  aliencB  is  effectual,  if  the  testator  knew  it  was  not  his  own.    The 
executor  must  pay  the  value.    Otherwise,  if  he  supposed  the  thing  his  own. 

Mr.  Robert  Cranstoun,  minister,  having  legated  to  the  said  Robert  Cranstoun 
the  sum  of  five  hundred  merks,  for  security  whereof  he  had  an  infeftment ;  the 
legatar  did  pursue  John  Brown  the  executor  for  payment  thereof  for  to  transmit  the 
right  of  the  infeftment  by  serving  himself  heir,  or  making  of  a  disposition. 
It  was  alleged.  That  the  sum  legated  being  an  heritable  sum,  could  not  fall  under 
testament,  and  so  the  testator  fecit  quod  non  potuit.  It  was  replied.  That  albeit  the 
sum  legated  was  heritable,  yet  it  ought  to  afEect  the  moveables,  which  were  opulent, 
seeing  it  was  speciale  legatum,  and  the  defunct  declaring  his  full  intention  that  the  same 
should  be  effectual  having  left  his  apparent  heir  his  executor,  he  is  far  more  liable  than 
if  he  were  in  the  case  where  he  had  made  a  legacy  of  that  which  belonged  to  another 
than  himself,  quo  casu  the  executor  tenetur  luere  vel  valorem  prcBStare,  as  was  decided 
Drunmiond  v.  Drunamond,  No.  10,  p.  2261,  in  the  case  where  an  heritable  bond  was 
disponed.    2dOy  It  is  offered  to  be  proved,  that  the  executor  had  homologated  the 
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legacy  by  the  delivering  of  the  evidents  of  the  heritable  inf eftment.  The  Lords,  after 
much  reasoning,  did  repel  the  defence ;  which  seems  to  be  hard,  seeing  if  this  be 
granted  it  would  give  power,  by  testament,  to  dispone  of  heritable  rights,  which  is  not 
habUis  modus  by  our]  law  ;  and  the  privilege  of  speciale  legaium  is  only  to  give  the 
legatars  privilege  above  common  legacies.  Gosford,  MS.  No.  716,  p.  433. 

*^*  Stair  also  reports  this  case  : 

December  2, 1674. — Mr.  Robert  Cranston,  by  his  testament,  nominates  Elizabedi 
Cranstoun  his  sister,  and  John  Brown  her  son,  his  executors  and  universal  legataiB, 
and  leaves  to  Robert  Cranston  500  merks  due  to  him  by  an  heritable  bond,  upon 
which  there  was  infeftment ;  who  thereupon  pursues  Brown  the  executor,  bong 
likewise  heir,  to  make  good  this  legacy  out  of  the  execu-[8060]-tryi  to  denude  himself 
thereof  as  heir.  The  defender  alleged  absolvitor,  because  this  being  an  heiitabk 
sum,  the  legacy  thereof  was  void  and  ineffectual,  and  all  that  he  could  be  obliged  to 
do,  was  to  give  an  assignation  as  executor,  with  warrandice  from  his  own  deed  ;  for 
legacies  being  donations,  have  no  further  warrandice ;  which  assignation  would  hftT« 
no  effect,  nor  would  the  debtor  be  obUged  thereupon  to  pay,  because  the  defender  as 
executor  hath  no  right  to  the  sum,  and  as  heir  is  not  liable  for  any  legacy.  The 
pursuer  answered,  That  law  hath  such  respect  to  fulfil  the  will  of  defuncts,  that  when 
they  legate  that  which  is  not  in  their  power  to  legate,  and  is  so  known  to  them,  it  is 
understood  to  be  their  will,  that  the  executor  should  purchase  the  thing  legat^  for 
the  legatar  ;  buib  if  the  testator  knew  not  the  right  of  another,  he  legates  any  thing 
as  he  has  it  cum  periculo  ;  and  here  this  testator  did  legate  that  which  he  could  not 
legate,  being  heritable,  and  is  presumed  to  know  it  was  so,  and  mentions  the  sum  as 
due  to  his  father,  and  could  not  be  ignorant  of  the  infeftment  of  getting  annnalrent, 
so  that  albeit  it  be  legatim  rei  sucb,  yet  seeing  he  could  not  legate  efiectnally,  it  is 
equivalent  as  if  it  had  been  legaium  rei  aliencB  scienter  legates^  the  reason  of  the  law  from 
the  presumed  will  of  the  defunct  being  one  in  both  ; 

Which  the  Lords  found  relevant.    See  Quod  Potuit  non  fecit. 

Stair,  V.  2,  p.  287. 


No.  19.  [8062]  William  Gray,  Son  to  Adam  Gray,  Feuar  in  Dunse,  and  Adam  for 
himself,  and  as  Administrator-in-law  to  his  Son  v,  William  Cockburn  of  Gakha 
December  27,  1711. 

An  executor  cannot  charge  for  payment  of  a  special  legacy,  but  only  the  legatee. 

William  Nisbet,  flesher  in  Dunse,  having  named  William  Cockbom  to  be  bis 
executor,  to  pay  his  debts  and  legacies,  to  put  on  a  through-stone  upon  his  giaTc, 
and  to  finish  the  building  of  a  tenement  in  Dunse  out  of  the  first  and  readiest  of  tk 
executry;  and  having  left  several  legacies,  particularly  a  special  legacy  of  £157, 
with  annualrent  thereof,  contained  in  his  father's  bond  granted  to  the  testator; 
William  Gray  and  Adam  his  father  complained  to  the  Lonls  of  William  Ooekbimi, 
for  his  unwarrantable  charging  Adam  Gray,  as  administrator-in-law  to  Wilfiam 
Gray,  with  horning,  denouncing  and  registrating  him  at  the  horn  for  the  said  debt, 
as  due  to  him  qua  executor  to  WiUiam  Nisbet ;  albeit  the  debt  was  spedaDr 
bequeathed  and  assigned  to  William  Gray  in  the  very  body  of  the  testament,  the 
charger's  title. 

Answered  for  the  charger ;  If  the  legatary  had  no  right  till  the  testament  be 
executed,  and  the  debts  and  deeds  preferable  to  the  legacy  were  paid  and  peifozmed, 
the  executor  had  jus  exigendi,  that  he  might  either  pay  it  to  the  legatary,  or  be 
accountable  to  him  for  the  same  out  of  the  free  gear,  adione  ex  testameniOy  Laiid 
of  Balnamoon  contra  Laird  of  Balcomy,  No.  26,  p.  3844 ;  Forrester  conlra  CSeit. 
No.  36,  p.  2194 ;  and  he  the  executor  must  be  discharged  with  respect  to  this  legacy ; 
so  that  there  is  no  ground  of  complaint  against  Caldra,  for  his  using  jure  cammnmL 
It  is  true,  by  the  Roman  law,  legatarius  might  recover  legatum  speciei,  rei  vindieaiiome ; 
but  legatum  nominis  could  only  be  recovered  condictione  certi,  at  the  instance  of  the 
heir,  against  whom  the  legatary  had  action  competent  to  him,  ex  testamenio. 
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TKe  Lords  found  the  cliarge  ol  homing  unwarrantable,  and  ordained  the  homing 
and  ezecutiona  thereof  to  be  put  in  the  clerk's  hands,  that  the  same  might  be  ccmcelled 
and  razed  at  the  signet.  Forbes^  p.  563. 


No.  21.     [8063]  Mr.  Francis  Wauchop  of  Kackmure,  Advocate  t?.  William  Wilson, 
Merchant  in  Edinburgh.    July  3,  1724. 

When  a  special  legacy  is  appointed  to  be  paid  out  of  a  particular  fund,  the  executors 
are  not  liable  if  the  subject  should  perish. 

William  Wilson,  the  defender's  grandfather,  in  his  latter  will  and  testament, 
anno  1659,  named  his  infant  sons  his  executors  and  universal  legatars ;  and  appointed 
his  wife,  and  some  other  friends,  tutors  to  the  children. 

In  this  testament,  he  left  20  merks  yearly  to  his  sister  Margaret,  during  her  life- 
tune,  and  likewise  a  very  considerable  legacy  to  his  wife,  which  he  expressly  burdened 
with  the  pa3rment  of  all  his  debts,  and  of  the  annual  legacy  to  his  sister ;  and  the 
wife  subscribed  the  testament  with  the  husband. 

Anno  1661,  the  tutors  confirmed  the  testament ;  and  the  merchant  goods,  and 
others  bequeathed  to  the  wife,  were  given  up  in  inventory. 

Mr.  Wauchop  having  acquired  right  to  Margaret's  legacy,  insisted  against  Mr. 
Wilson,  as  representing  his  father  and  uncle,  the  executors,  upon  the  passive  titles, 
for  payment  of  the  annual  legacy,  due  for  many  years ;  and  contended.  That  an 
executor  was  obliged  to  execute  the  testament,  by  paying  the  debts  and  legacies, 
so  far  as  the  inventory  does  extend  ;  and,  in  this  case,  the  testament  was  confirmed 
in  name  of  the  children,  and  the  goods,  and  others  specially  legate  to  the  wife,  were 
given  up  in  inventory ;  and,  therefore,  the  defender  ought  to  be  liable  in  payment 
of  this  legacy,  which  was  a  burden  upon  the  wife's ;  2do,  That  legacies,  especially 
to  near  relations,  were  so  favourable,  that,  should  a  testator  legate  a  res  aiienay  the 
execntors  would  be  obliged  to  purchase  it  for  the  behoof  of  the  legatar  ;  3tio,  That, 
in  this  testament,  the  relict  was  burdened  with  the  payment  of  his  debts  as  well 
as  legacies  ;  and,  as  the  creditors  would  have  action  against  the  executors,  and  not 
be  left  to  make  out  their  payment  from  the  relict,  so  must  the  pursuer,  whose  claim 
was  equally  a  burden  on  the  executry ;  and,  as  to  them  both,  the  obligation  upon 
the  reuct  was  no  more  than  an  accessory  security. 

It  was  argued  for  the  defender.  That,  when  a  special  legacy  is  appointed  to  be 
paid  out  of  a  particular  fund,  the  executors  cannot  be  liable,  if  the  subjects  should 
perish  ;  because,  the  legatar  ought  to  have  secured  himself,  before  the  fimd  of  his 
payment  was  dilapidated ;  and  though,  in  the  present  case,  the  executors  had  con- 
nrmed  the  relict's  legacy  (which  was  occasioned  from  the  custom  at  that  time,  that 
the  Commissaries  would  not  admit  of  a  partial  confirmation),  yet  she  continued  in 
possession  of  the  goods,  and  for  some  years  regularly  paid  the  legacy  pursued  for, 
which  appeared  from  a  discharge  in  process. 

As  to  the  argument  from  a  legatum  rei  aliencB,  and  from'^the  relict's  being  burdened 
with  the  payment  of  debts,  it  was  answered.  That  the  first  could  not  be  regarded, 
unless  the  pursuer  could  allege,  that  the  testator  had  not  left  [8064]  &s  much  to  his 
relict  as  would  have  paid  this  and  the  other  legacies  ;  nor  could  the  second,  because 
debts  became  a  burden  ex  lege,  and  the  debtor's  whole  efiects  are  subject  to  the  pay- 
ment of  them ;  whereas,  legacies  are  only  ex  voluntate  testatorisy  and  the  rules  pre- 
scribed by  him  are  precisely  to  be  observed,  and  they  payable  out  of  such  funds  as 
he  had  allotted  for  them. 

The  Lords  having  considered  the  discharge  produced,  granted  by  the  pursuer's 
author  to  the  relict,  assoilzied  the  defender.  ;  i 

Act.  Ipse.— Alt.  Jo.  Horn. 

Edgar,  p.  67. 
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No.  22.    Competition,  Margaret  Hamilton  with  Mr.  William  Grant,  AdTocate. 

February  6,  1736. 

A  legacy  of  a  bond  of  corroboration  found  to  have  been  derogated  from  by  a  posterior 
legacy  of  another  bond,  which  made  part  of  the  first. 

The  deceased  Mr.  Greorge  Meldrum  was  creditor  to  Duncan  of  Straithmarlin 
by  a  bond,  dated  11th  December  1702,  for  the  sum  of  £520  Scots  ;  and,  on  the  24th 
of  June  1704,  Straithmartin  granted  an  heritable  bond  of  corroboration  for  this, 
and  other  sums  he  was  then  due  to  Meldrum,  extending  to  £1250  Scots.  MeMmin, 
in  the  settlement  of  his  effects,  disponed  to  Justice  Meldrum,  his  nephew,  the  sum 
of  £1250  Scots,  in  the  following  terms  :  '*  Item,  to  the  said  Justice  Meldrum,  tiw 
sum  of  £1250  money  foresaid,  annualrents  thereof,  bygone  and  to  come,  liquidate 
expenses,  and  termly  failzies,  contained  in  an  heritable  bond,  granted  by  Alexander 
Duncan  of  Straithmartin  to  me,  dated  24th  June  1704,  and  in  my  sasine  foUoiraif 
thereon." 

After  which,  follow  three  or  four  legacies  to  other  persons ;  and  then  thefollowisf 
one  is  subjoined ;  "  Item,  to  William  Grant,  second  son  to  Sir  Francis  Grant  of  Cdleii, 
my  nephew,  £52k)  Scots  principal,  annualrents  thereof,  bygone  and  in  time  ooming ; 
and  £150  of  penalty,  contained  in  another  bond,  grant^  by  the  said  Alexander 
Duncan  of  Straithmartin  to  me,  dated  11th  December  1702." 

As  the  heritable  bond  of  corroboration  for  the  £1250  happened  to  be  made  up 
in  part  of  the  £520  Scots  bond,  a  competition  ensued  betwixt  Margaret  Hamiltoii, 
as  coming  in  the  right  of  the  deceased  Justice  Meldrum,  her  husband,  and  Mr.  Grant 

For  Margaret  Hamilton  it  was  pleaded,  That  the  whole  sum  of  £1250,  contained 
in  the  heritable  bond  of  corroboration,  was,  by  the  testator,  specially  made  otci 
to  her  husband,  without  any  restriction ;  therefore,  the  subsequent  legacy  to  Mr. 
Grant,  of  another  bond  of  £520,  could  have  no  efiect,  since  none  such  appears,  other 
than  that  of  the  same  date  and  sum,  which  is  corroborated  by  the  heritable  bond 
assigned  to  Justice  Meldrum.  Further,  it  was  plain,  from  the  words  of  the  legacr 
to  Mr.  Grant,  that  the  testator  believed  he  had  a  bond  due  to  him  by  StraithmaitiD, 
other  than  that  which  in  part  [8066]  composed  the  £1250  ;  as  the  adjection  of  the 
word  another  shows  that  he  supposed  the  one  of  which  he  was  then  speaking  to  be 
a  quite  different  debt  from  any  of  those  contained  in  the  heritable  bond  :  So  that 
the  legacy  to  Mr.  Grant  carried  in  it  the  implied  condition  of  a  debt  being  dne  to  the 
testator  by  Straithmartin,  other  than  the  £1250,  the  non-existence  of  which  must 
void  the  legacy,  conform  to  1.  75,  §  1  and  2,  De  Leg.,  nor  does  it  make  any  difieience, 
that  Straithmartin  was  truly  owing  £520  Scots,  by  a  moveable  bond,  of  t^e  date 
described  in  the  settlement ;  seeing,  in  the  preceding  part  thereof,  it  was  bequeathed 
to  her  husband,  as.  part  of  the  £1250 ;  from  which  there  is  no  reason  to  presuoe 
an  intention  to  make  any  derogation. 

On  the  other  hand,  it  was  argued  for  Mr.  Grant,  That  the  assignation  in  his  favonr 
was  as  express  and  particular  as  any  other  in  the  settlement ;  a  proof  that  it  vas 
intended  to  leave  this  bond  to  him,  which  was  then  in  the  testator's  hands,  as  wcD 
as  the  corroborative  bond ;  therefore,  he  ought  to  be  preferred  to  the  general  assigDa- 
tion  of  an  accessory  corroborative  security,  containing  several  other  sums  in  favour 
of  Justice  Meldrum  ;  as  it  must,  in  so  far,  be  understood  to  be  restricted  by  the  sub- 
sequent special  legacy  of  one  of  these  sums  to  him,  agreeable  to  the  doctrine  ]a»l 
down  in  1.  2,  pr.  D.  De  Tril,  vin.  vol.  d.  legat.  and  1.  99,  §  tdt  De  Legat.  3. 

Besides,  it  is  a  rule,  that,  where  the  accessories  are  letted  to  one,  and  the  principal 
subjects  to  another,  the  first  must  evanish  in  competition  with  the  last ;  as  is  plain 
from  §  17,  Inst,  De  Legatis.  The  appUcation  whereof  to  the  present  question  must 
have  the  greater  force,  when  it  is  considered,  that  his  legacy  is  posterior  in  order 
to  Justice  Meldrum's ;  which,  as  it  might  have  been  annulled  or  restricted  by  a 
subsequent  writing,  so  there  appears  no  reason  why  the  donor  could  not  do  it  in 
the  same  deed. 

As  to  the  argument  drawn  from  the  adjection  of  the  word  another,  it  was  answered, 
Imo,  That  it  must  be  supposed  to  refer  to  the  bond  mentioned  in  the  immediatr 
preceding  clause,  which  was  another  bond  due  to  the  testator,  though  bya  different 
debtor. 
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2do,  Egto  it  referred  to  Straithmartin's,  it  is  no  evidence  the  testator  believed 
^at  this  £520  Scots  bond  was  not  corroborated  by  the  heritable  one.  And,  abstracting 
from  the  general  presumption,  that  every  man  knows  the  state  of  his  own  effects, 
it  is  plain,  from  the  particular  recital  of  debts  and  sums  in  the  settlement,  that  he 
knew  the  one  was  corroborated  by  the  other ;  consistent  with  which  he  might  pro- 
perly call  it  another  bond,  as  they  were  two  separate  deeds  ;  and,  if  he  knew  it,  the 
second  bequeathment  can  bear  no  other  meaning  but  a  restriction  in  part  of  the 
former. 

The  Ijords  preferred  Mr.  William  Grant  to  the  bond  of  £520  Scots,  principal, 
Ac.,  and  upon  the  heritable  bond  of  corroboration,  in  so  far  as  relates  thereto. 

C.  J^owe,  No.  11,  p.  31. 


No.  23.    [8066]  Legatars  of  John  Caldwall,  Merchant  in  Barbadoes  v.  Thomas 

Caldwall.    June  24,  1736. 

A  legacy  of  £20  Sterling  for  a  suit  of  mourning,  found  preferable  to  other  legacies 
of  sums  of  money,  to  the  extent  of  the  probable  cost  of  the  mournings. 

These  legators  brought  a  process,  for  payment  of  part  of  their  legacies,  against 
Mr.  Wilham  Caldwall,  merchant  in  licith,  and  which,  after  his  decease,  was  trans- 
ferred against  the  said  Thomas,  his  executor,  as  having  some  of  the  said  John  Cald- 
wall's  eSects  in  his  hands. 

The  defence  offered  was,  That  there  being  £20  Sterling  left  to  each  of  the  executors 
for  mournings,  the  defender,  who  was  one  of  them,  was  preferable  for  that  sum. 

Answered,  That  the  legacy  of  £20  to  the  defender  was  only  a  general  legacy, 
as  well  as  those  left  to  the  pursuers  ;  therefore,  all  of  them  must  come  in  pari  passu 
upon  the  executry.  Neither  can  the  purpose  for  which  it  was  to  be  applied  vary 
the  rule  ;  seeing  it  is  only  mournings  to  such  as  are  in  the  defunct's  family,  and  not 
to  strangers,  that  have  a  preference  as  part  of  the  funeral  expenses. 

Bephed,  That,  where  there  are  special  legacies  left  to  certain  persons,  and  sums 
of  money  to  others,  if  the  executry  prove  deficient,  the  special  legacies  suffer  no 
deduction.  Now,  this  was  truly  a  legacy  of  a  suit  of  clothes,  which  the  defunct 
appointed  to  be  taken  off  by  each  of  his  executors  after  his  death  ;  so  that  it  is  the 
same  in  effect,  as  if  he  had  legated  a  suit  of  clothes,  of  £20  value  to  each  of  them  ; 
and  when  such  appointments  as  these  are  made  by  the  defunct  himself,  they  become 
part  of  the  funeral  charges,  which,  by  the  nature  of  the  thing,  must  be  immediately 
laid  out  (as  was  the  case  here),  at  least  before  any  gratuitous  legacy  can  be  paid. 

The  Lords  found  the  defender  preferable  for  the  mournings  bequeathed,  which 
they  modified  to  £10  Sterling,  and  pari  passu  as  to  the  remainder. 

C.  Home,  No.  25,  p.  49. 


No.  25.      [8072]  Mrs.  Jean  Whitefoord,  &c.  v.  Charles  Ayton  and  his  Spouse. 

November  3, 1742. 

A  missive  of  the  following  tenor,  **  I  give  you  my  watch,  chain,  and  seal,  which  you 
shall  enjoy  after  my  death,"  was  found  sufficient  to  constitute  a  legacy  or  donatio 
mortis  causa. 

Anno  1734,  Doctor  Hamilton,  intending  to  make  Mrs.  Whitefoord  a  present  of  his 
watch,  chain,  and  seal,  executed  this  intention,  by  writing  a  letter  to  her  m  the  follow- 
ing words  :  "  I  give  you  my  watch,  chain,  and  seal,  wmch  you  shall  enjoy  after  my 
death." 

The  Doctor  Kved  about  two  years  after  the  date  of  the  letter,  and  having  fallen 
sick  and  died  in  the  house  of  Charles  Ayton,  Mrs.  Whitefoord  brought  an  action  against 
Ayton,  for  delivering  up  the  watch,  &c.,  to  her ;  and  having  referred  the  having  thereof 
to  his  oath,  he  deponed,  "  That,  when  he  attended  the  Doctor,  anno  1736,  at  the 
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goat-whey,  he  delivered  the  watch  to  the  deponent,  desiring  him  to  keep  tiie  i 
for  the  use  of  the  deponent's  son." 

To  this  the  pnrsuer  objected,  That  nothing  had  been  referred  to  the  defender'i 
oath,  but  simply  the  having  the  watch  ;  ergo,  the  quality  which  he  had  added,  ttA, 
*'  that  it  was  given  to  him  for  the  use  of  his  son,  was  extrinsic,  and  ought  not  to  avul 
him.'*  Whereupon  the  defender  ofiered  to  prove  the  particulars,  mentioned  in  bis 
oath,  by  witnesses. 

Answered  for  the  pursuer.  That  supposing  the  fact  true  (which  is  very  improbable), 
it  is  not  relevant ;  Imo,  Because,  the  letter  imported  an  absolute  and  irrevocable 
donation  inter  vivos.  The  gift  was  simple,  only  the  term  of  deUvery  was  suspended 
till  the  death  of  the  giver.  The  adding  the  death  of  the  giver  to  a  donation  or  promise, 
does  not  fer  se  constitute  a  mortis  causa  donation,  unless  a  clause  of  return,  or  power 
of  revocation,  were  expressly  reserved  by  the  giver.  See  §  1,  InsL  De  donal,  1.  42,  D, 
De  mortis  cattsa  donat.  and  Voet.  §  4,  oci  tit.  D.  De  donat,  5th  December  1672,  GaUowBT, 
No.  57,  p.  4959. 

It  is,  therefore,  of  no  importance  to  prove  the  particulars  in  the  defender's  oatli ; 
for,  upon  the  supposition,  that  the  prior  donation  in  favours  of  the  pursuer  wot 
absolute  and  irrevocable,  as  it  did  infer  warrandice  from  fact  and  deed,  so  it  was  not 
thereafter  in  the  granter's  power  to  do  any  gratuitous  deed  in  prejudice  thereof.  Bnt 
supposing,  for  once,  that  the  letter  should  only  be  interpreted  a  legacy,  or  donati(m, 
mortis  causa,  yet,  even  in  that  view,  it  is  believed,  the  deUvery  to  the  defender,  ss 
narrated  in  the  oath,  must  be  constructed  in  the  same  manner,  since  the  one  seems  to 
be  done  as  much  intuitu  mortis  as  the  other  ;  if  so,  the  question  comes  to  this  predse 
point,  How  far  a  special  legacy,  being  once  constituted  by  writ  in  favours  of  the  pursuer, 
could  thereafter  be  taken  away  by  a  nuncupative  legacy  of  the  same  subject  to  tiie 
defender  ?  As  to  which  it  is  plain,  that  as  our  law  is  extremely  jealous  of  all  kind* 
of  proof  by  witnesses,  so  it  is  a  rule,  that  the  testimonies  of  witnesses  are  not  admitted 
to  prove  in  cases  where  writ  may,  and  uses  to  be  adhibited.  [8073]  And  if  this  holda 
in  the  general,  it  ought  a  fortiori  to  obtain,  that  a  proof  by  witnesses  ought  not  to  be 
sustained,  so  as  to  take  away  a  right  or  obligation  which  is  once  constituted  by  writ ; 
since,  in  this  case,  the  general  rule  is  aided  by  the  common  principle  of  law,  unummud- 
que  eodem  modo,  <&c.  See  the  18th  February  1631,  Houston,  voce  Proof.  Lastiy,  it 
was  observed.  That  the  watch  was  worth  about  £30  Sterling  in  value ;  and  so  could  not 
be  carried  by  a  nuncupative  testament,  as  such  are  not  effectual  beyond  £100  Scots. 

Replied,  All  the  quotations  from  the  civil  law,  adduced  for  the  pursuer,  relate  to 
the  case  of  donations  completed  by  delivery,  which  does  not  apply  to  the  case  in  hand, 
where  the  property  and  possession  still  remained  with  the  Doctor ;  consequently, 
there  was  nothing  to  hinder  him  to  dispose  of  it  otherwise  during  his  life,  as  he  really 
did.  Upon  this  principle,  he  could  not  be  hable  in  warrandice  on  the  missive ;  or 
supposing  he  was,  yet  those  that  got  the  bulk  of  his  effects  wotdd  be  liable  in  the  same ; 
but  it  is  very  plain  from  the  common  principles  of  law,  that  the  first  delivery  must  be 
effectual  to  convey  the  property  ;  and  the  quotation  from  Voet  shows  this  to  be  the 
case,  with  an  exception  as  to  deeds  granted  by  the  Prince.  In  the  next  place,  sup- 
posing the  missive  imported  no  more  than  a  legacy,  or  donatio  mortis  causa,  which  is 
plainly  the  case,  then  it  was  absolutely  in  the  Doctor's  power  to  adhere  to  it  or  not, 
to  give  away  the  subject,  or  to  leave  it  among  his  effects,  to  be  furthcoming  to  the 
legatee  or  not.  Could  not  the  Doctor  have  gifted  his  watch  to  a  stranger  ?  and  couW 
he  not  have  gifted  it,  even  mortis  causa  to  any  person,  by  giving  it  out  of  hand?  Indeed, 
if  he  had  made  only  a  verbal  legacy  in  relation  thereto,  subsequent  to  the  legacy 
by  writ,  there  might  be  a  doubt  in  the  case  ;  because  verbal  legacies  carmot  be  proved 
by  witnesses  beyond  £100  Scots  ;  but  in  every  case,  the  delivery  of  the  ipsacorfom 
of  moveables,  may  be  proved  by  witnesses,  and  the  intent  for  which  the  dehvery  is 
made,  or  title  whereon,  may  be  proved  by  witnesses,  though  the  thing  be  of  never  so 
great  value ;  as  in  all  bargains  about  moveables,  because  the  law  supposes  there  is  no 
danger  of  mistake  in  such  a  case. 

The  Lords  found  the  defunct's  letter  does  constitute  a  donatio  mortis  causa,  m 
favours  of  the  pursuer,  and  that  a  proof  by  witnesses  is  not  competent,  in  this  cue. 
to  take  away  the  effect  of  a  donation  constituted  by  writ,  and  create  a  new  legacy  of 
the  same.  '  C.  Fome,  No.  206,  p.  342. 


msm.  8080.  LEGACY  953 


No.  31.    [8080]  Archibald  Arbuthnot,  Robert  Gordon,  and  Margaret  Gordon 
V.  Elisabeth  Arbuthnot.    February  13,  1756. 

A  legacy  was  left,  after  others,  in  these  words,  "  And  the  remaining  £600,  residue  of 
the  said  £1600,  I  bequeath  to  A.B."  A  deficiency  having  happened  of  the  total 
fund,  this  was  found  a  special  legacy,  and  the  legatee  entitled  to  draw  propor- 
tionally with  the  others. 

In  July  1750,  Robert  Arbuthnot,  in  his  marriage-contract  with  Mary  Arbuthnot, 
became  bound  to  secure  £900  Sterling  of  his  own,  and  £700  of  his  wife's,  with  half  of 
the  conquest  to  the  wife  in  liferent^  and  to  the  children  of  the  marriage  in  fee,  declaring, 
That  whatever  he  should  be  worth  at  the  dissolution  of  the  marriage  over  £1600  should 
be  esteemed  conquest ;  in  case  one  daughter  only  should  exist  of  the  marriage,  the  fee 
of  the  £1600  was  declared  restricted  to  £800. 

Of  this  marriage  there  was  one  daughter,  Elizabeth. 

[8081]  In  February  1752,  the  father,  then  residing  in  England,  executed  a  will,  in 
which  he  "  ratified  his  contract  of  marriage,  and  bequeathed  to  his  wife  £200  over 
her  provisions  by  that  contract,  and  bequeathed  all  the  residue  of  his  estate  to  his 
daughter  Elizabeth,  subject  nevertheless  to  his  contract  of  marriage. 

'*  In  case  his  daughter  Elizabeth  should  die  in  the  lifetime  of  her  mother  before 
majority  or  marriage,  then  he  bequeathed  to  his  wife  all  his  plate  and  furniture,  and 
also  bequeathed  to  her  the  residue  of  his  estate ;  subject  nevertheless,  after  her  decease, 
to  the  payment  out  of  the  said  sum  of  £1600  of  several  legacies  in  favour  of  Robert 
Arbuthnot,  Robert  and  Margaret  Gordon,  amounting  to  £1000,  and  the  remaining 
£600,  residue  of  the  said  sum  of  £1600,  he  gave  and  bequeathed  to  such  person  as  his 
wife  should  appoint ;  and  failing  such  appointment,  to  her  nearest  in  kin."  The  wife 
and  other  friends  he  named  executors. 

At  the  time  of  making  this  will,  10,000  merks  of  the  £1600  was  heritably  secured 
in  Scotland  ;  and  therefore  could  not  be  conveyed  by  testament. 

Soon  after  the  testator  died,  and  the  wife,  as  executrix  named,  intromitted  with 
all  his  effects,  both  in  Scotland  and  England,  except  the  heritable  bond. 

Elizabeth  the  daughter  died  in  July  1753  ;  and  Mary  the  wife  having  returned  to 
Scotland,  also  died  in  March  1754,  having  made  a  settlement  in  favour  of  Elizabeth 
Arbuthnot  her  sister. 

An  action  was  brought  by  the  legatees  against  Elizabeth,  who  produced  an 
account ;  by  which  it  appeared,  that  the  total  fund,  exclusive  of  the  heritable  bond, 
amounted  to  £1052  Sterling. 

Pleaded  for  Elizabeth  ;  That  she  was  entitled,  in  right  of  her  sister,  first.  To  retain 
£200  as  a  vrcBcijmum,  to  which  Mary  the  wife  became  entitled  immediately  upon  the 
death  of  tne  testator,  leaving  a  daughter  ;  and  as  this  £200  was  given  to  the  wife,  in 
preference  to  the  daughter  of  the  marriage,  much  more  was  it  meant  to  be  given  to  her 
m  preference  to  the  legatees.  Secondly,  That  she  ought  to  be  ranked  on  the  balance 
for  £600  equally  with  the  other  legatees. 

Answered  for  the  legatees ;  The  defunct's  last  will  contains  two  separate  settle- 
ments of  his  whole  estate  in  two  several  events.  If  his  daughter  Elizabeth  should  sur- 
vive her  mother,  or  should  live  till  majority  or  marriage,  he  then  gave  to  his  wife 
£200.  and  all  the  rest  to  his  daughter  :  But  if  his  daughter  should  predecease  his  wife 
before  majority  or  marriage,  he  then  settled  his  whole  fortune  in  a  different  manner  ; 
he  gave  £1000  of  legacies  to  the  pursuers  ;  and  the  residue,  which  he  believed  would 
amount  to  £600,  he  gave  to  his  wife. 

In  the  event,  therefore,  of  the  daughter's  dying  under  age,  it  was  not  intended 
that  Mary  should  have  £200  as  well  as  £600,  since  the  testator's  effects,  at  the  time  of 
making  the  will,  amounted  only  to  £1600,  and  were  nofc  sufficient  to  pay  £800  to  her 
and  £1000  to  the  other  legatees. 

[8082]  Neither  could  she  claim  to  be  ranked  equally  with  the  other  legatees  for 
£600 ;  because  that  sum  was  not  left  to  her  as  a  special  legacy,  but  was  conceived 
in  terms  of  a  residuary  legacy  ;  and  although  the  testator  had  expressed  what  he  im- 
agined would  be  the  amount  of  the  residuary  legacy,  yet,  as  the  form  of  words  in  which 
the  legacy  was  conceived  would  certainly  have  entitled  Mary  to  any  surplus,  if  the 
funds  had  exceeded  £1600,  the  same  form  of  words  must  also  be  held  to  import  a 
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residuary  legacy,  so  as  to  burdeo  lier  with  the  loss  arising  from  the  deficiency  <rf  de 
funds.     In  support  of  this  1.  75,  §  2,  D.  De  legatis,  Imo,  was  quoted. 

Replied,  The  testator  evidently  intended  by  the  will  to  favour  his  wife  more  than 
the  other  legatees.  He  bequeathed  to  her  indeed  £600  after  the  other  legacies,  and 
in  form  of  a  residuary  legacy,  not  with  any  intention  to  subject  her  alone  to  the  buiden 
of  any  deficiency,  but  because  he  believed  no  deficiency  would  happen ;  and  thought 
it  therefore  immaterial  in  what  form  the  legacy  was  conceived.  The  words  annexed 
to  her  legacy  of  £600  ought  in  this  case  to  be  considered  in  the  same  light  as  a  fdta 
demonsiratio  in  the  civil  law,  and  not  as  a  falsa  causa, 

"  The  Lords  found.  That  in  the  event  which  had  happened,  the  wile  had  no  ri^t 
to  the  sum  of  £200  as  a  prcBcijmum  ;  but  that  she  had  nght  to  the  sum  of  £600  as  t 
special  legacy  equal  with  the  other  legatees." 

Act.  Johnstone. — Alt.  D.  Dalrymple,  Lockhart. — Clerk,  Justice. 

J.  D.  Fol,  Die,  V.  3,  p.  377.    Fac.  Col.  No.  188,  p.  279. 


No.  32.        Janet   Mitchell,   Relict   of   James   Eay   of   Edinbelly   v.   Thoius 
Wright  of  Easter  Glen.    November  21,  1759. 

A  donation  mortis  causa^  of  a  sum  of  money  exceeding  £100  Scots,  ia  efiectual  without 
writ,  and  may  be  proved  by  a  quaUty  of  the  party's  oath. 

John  Wright,  by  a  settlement  made  three  years  before  his  death,  conveyed  to 
Jean  Eay,  his  spouse,  all  debts  and  effects  that  should  belong  to  him  at  his  decease. 

Jean  Eay  survived  her  husband  a  short  time  ;  and  by  her  testament  appointed 
her  mother  Janet  Mitchell  her  executor ;  who  was  afterwards  confirmed  executrix 
dative  qua  creditor  to  the  said  John  Wright,  in  implement  of  his  general  di8po8if30D 
to  his  wife. 

Upon  this  title  Janet  Mitchell  brought  an  action  before  the  Sherifi  of  Stirling 
against  John  Wright,  the  father  of  the  said  deceased  John  Wright,  for  papient 
of  1000  merks,  said  to  have  been  put  into  his  hands  by  young  John  a  few  days  before 
his  death. 

The  Ubel  being  referred  to  the  defender's  oath,  he  deponed,  "  That  four  or  five 
days  prior  to  the  death  of  John  Wright,  the  deponent's  second  son,  the  said  defimct 
being  then  on  his  deathbed,  gave  to  the  deponent  1000  merks  [8063]  Scots,  to  be 
delivered  to  Margaret  and  Mary  Wrights,  the  deponent's  daughters,  equally  betwiit 
them,  by  way  of  gift ;  and  which  the  deponent  accordingly  delivered  to  them  about 
six  months  after  the  defunct's  death  ;  and  which  sum  was  delivered  to  the  defuoct 
by  Jean  Eay,  then  the  defunct's  spouse  ;  that  if  the  defunct  had  lived  any  con- 
siderable time  after,  he  would  have  returned  the  money  to  him,  as  the  defimct  desired 
the  deponent  not  to  deliver  it  till  after  his  death." 

Upon  advising  this  oath,  the  Sheriff  **  found,  That  the  defender's  son,  by  hie 
nuncupative  testament,  could  only,  by  law,  leave  £100  Scots,  to  each  of  his  sisten, 
and  restricted  the  sum  left  to  them  accordingly ;  and  f oimd  the  defender  liable 
for  the  balance." 

John  Wright  obtained  a  suspension ;  and  afterwards  dying,  the  process  wm 
carried  on  by  Janet  Mitchell  against  his  son  and  representative  Thomas  Wright. 

Pleaded  for  the  charger.  That  it  appears  from  John  Wright's  oath,  he  was  deaied 
by  his  son  not  to  dehver  the  money  to  his  sisters  till  after  his  death  ;  and  that  if 
his  son  had  lived  any  considerable  time  after,  he  would  have  returned  it  to  him ; 
which  proves  that  the  property  of  the  money  was  not  transferred  during  the  lifetime 
of  John  Wright  the  son  :  That  therefore  it  can  be  considered  in  no  other  light  than 
that  of  a  legacy,  or  donation  mortis  causa ;  and  as  writing,  by  the  law  of  Scotland, 
is  essential  to  the  constitution  of  a  legacy  of  a  greater  extent  than  £100  Scots,  Hi^ 
verbal  legacy  to  each  of  the  sisters  cannot  be  sustained  beyond  that  sum. 

Pleaded  for  the  suspender,  Imo,  This  was  not  properly  a  legacy,  bat  rather  t 
gift  or  donation  irUer  vivos,  as  the  money  was  given  away  by  the  donor  in  his  own 
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lifetime,  and  the  father  or  sisters  were  under  no  legal  obligation  to  return  it.  2do, 
Supposing  it  to  have  been  a  legacy,  yet  it  must  subsist  without  writ,  though  beyond 
£100 ;  for  although  a  nuncupative  legacy  of  a  sum  beyond  that  amount  cannot 
be  sustained,  propter  lubricam  fidem  testium  ;  yet  it  is  thought,  a  legacy  of  a  specific 
debt  or  subject  to  a  greater  extent  may  be  constituted  and  proved  otherwise  than 
by  writ,  Dirleton  and  Stewart,  voce  Legacies.  And  further,  in  this  case,  the  proof 
does  not  rest  upon  the  bare  emission  of  words,  but  is  established  and  made  effectual 
by  delivery  of  the  money.  3tio,  The  quality  of  John  Wright's  oath,  that  the  money 
was  given  him  to  be  delivered  to  his  daughters,  is  intrinsic.  The  only  mean  of 
proof  for  establishing  the  charger's  claim,  was  his  oath  for  instructing  that  the  money 
was  put  into  his  hands  ;  so  it  cannot  be  divided,  but  must  also  prove  the  ends  and 
purposes  for  which  the  money  was  deposited. 

Answered  for  the  charger,  The  quality  of  the  oath  can  have  no  greater  efEect, 
than  if  the  father  had  been  <d>  ante  custodier  of  the  money,  or  debtor  to  his  son  for 
any  other  cause ;  and  it  would  be  dangerous,  if  every  custodier  or  debtor  had  it 
in  his  power  to  give  away  the  defunct's  effects  to  a  third  party,  to  the  greatest  extent, 
by  swearing  to  a  verbal  order  or  legacy.  Again,  [8084]  the  mere  act  of  delivery 
imports  no  transmission,  without  legal  evidence  of  the  will  or  intention  of  the  testator ; 
and  that  cannot  be  legally  expressed  or  proved  but  by  writing.  Supposing,  there- 
fore, the  fact  were  true,  that  the  defunct  gave  his  father  such  an  order,  to  dehver 
the  money  to  his  sisters  ;  yet  that  destination  being  only  appointed  to  take  effect 
after  his  death,  was  truly  a  legacy,  to  the  constitution  of  which,  of  whatever  kind, 
beyond  the  value  of  £100  Scots,  writing  is  required,  not  only  as  the  mean  of  proof, 
but  as  an  essential  solemnity,  equally  as  m  the  nomination  of  an  executor,  the  appoint- 
ment of  tutors  and  curators,  or  the  conveyance  of  heritage  ;  Schaw  contra  Lewis, 
No.  47,  p.  4494 ;  Bankton,  b.  3,  t.  8,  par.  6. 

RepLed,  There  can  be  no  danger  in  admitting  such  a  quaUty  as  an  intrinsic  part 
of  the  oath,  when  the  debt  can  only  be  constituted  against  the  party  by  his  oath. 
If  the  party  has  no  regard  to  an  oath,  he  might  as  easily  swear  away  the  debt  alto- 
gether, and  of  which  there  would  be  a  much  greater  risk,  than  of  his  swearing  falsely 
in  favour  of  a  third  party. 

Observed  on  the  Bench,  Imo,  This  is  not  a  legacy,  but  a  gift  or  donation  mortis 
causa,  which  differs  from  a  legacy,  in  so  far  as  it  is  done  de  prcBsenti,  though  the  effect 
of  it  is  suspended  till  the  donor's  death.  Upon  this  distinction,  it  is  now  understood 
(though  it  was  not  so  anciently),  that  a  man  may  effectually  conve)^  his  heritage  in 
his  testament,  reserving  his  liferent,  and  a  power  to  alter,  providing  he  uses  the 
verba  de  prcBsenti,  such  as  "  give,  grant,  or  dispose,"  and  not  "  legate  or  bequeath." 
The  rule  as  to  writ  being  essential  to  legacies,  therefore,  does  not  apply  to  this  case, 
in  respect  of  the  dehvery  of  the  money,  which  was  the  same  as  if  it  had  been  made 
to  the  sisters  themselves,  and  was  a  deed  inter  vivos,  though  only  mortis  causa.  2do, 
The  quality  of  the  oath  is  intrinsic.  It  is  laid  in  the  libel,  that  a  certain  sum  belonged 
to  the  defunct  at  his  death,  and  was  put  in  the  defender's  possession ;  the  mean  of 
proof  is  the  defender's  oath,  and  his  oath  does  not  prove,  that  the  money  belonged 
to  the  defunct  at  the  time  of  his  death. 

**  The  Lords  sustained  the  reasons  of  suspension,  and  suspended  the  letters 
simpliciter." 

Act.  MiLLEB. — Alt.  Macqueen. — Reporter,  Stricken.— Clerk,  Gibson. 

Fd.  Die.  V.  3,  p.  378.    Fac.  Col.  No.  200,  p.  357. 


No.  35.  [8067]  John  Robertson,  and  other  Executors  of  James  Maccomie, 
Merchant  in  Aberdeen  t;.  Isobel  and  Rachel  Strachans.    July  29,  1760. 

If  an  executor  confirmed  received  sufficiency  of  funds  for  payment  of  both  debts 
and  legacies,  the  legatees  are  not  liable  in  repetition  to  the  creditors  upon  his 
insolvency. 

Wilham  Strachan,  senior.  Merchant  in  Aberdeen,  in  1745,  granted  bond  to  the 
executors  of  James  Maccomie  for  £1000  Scots. 
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Strachan  died  in  1747 ;  when  it  appeared,  that  he  had,  as  early  as  the  1735,  made 
a  testament,  by  which  he  appointed  his  wife  Rachel  Baxter  to  be  his  sole  executtiz; 
*^  and,  alter  payment  of  his  debts,  he  legated  to  his  two  sons,  William  and  James, 
two-third  parts  of  his  hail  effects  ;  and  to  his  two  daughters,  Isobel  and  Rachel^ 
the  other  third  part  thereof." 

Rachel  Baxter  having  predeceased  her  husband,  no  confirmation  was  expede 
on  the  testament ;  but  William,  the  eldest  son,  was  confirmed  executor  qua  nearest 
in  kin  to  his  father.  In  the  inventory,  the  debts  contracted  by  the  defunct,  in  a 
copartnery  with  his  son,  the  executor,  were  deducted :  but  Maccomie's  debt  was 
not ;  and  the  sum  confirmed  amoimted  to  £700  Sterling,  besides  some  heritage, 
which  was  collated  by  William. 

Isobel  Strachan  had,  before  her  father's  death,  received  at  her  marriage  3000 
merks  ;  and  William,  the  executor,  afterwards  paid  her  £100  Sterling  in  full  of  her 
share.  To  Rachel  he  granted  bond,  in  1749,  for  £240,  as  her  proportion ;  which 
he  afterwards  paid  in  September  1754.  To  his  brother  James  he  also  paid,  or  granted 
security,  for  his  share. 

After  all  these  payments,  there  remained  a  sufficient  fund  in  his  hands,  boA 
to  answer  the  def unct  s  debts,  and  the  proportion  provided  to  himself. 

William  Strachan  likewise  made  sundry  partial  payments  of  the  debt  due 
to  Maccomie's  Executors ;  whereby  it  was"  reduced,  in  the  1754,  to  a  balance  of 
£383,  6s.  8d.  Scots. 

Towards  the  end  of  September  1754,  William  Strachan's  affairs  went  into  dis- 
order, and  he  became  bankrupt. 

Maccomie's  Executors  thereupon  brought  an  action,  not  only  against  the  cautioner 
in  William's  confirmation,  as  executor  to  his  father,  but  also  against  James,  Isobel, 
and  Rachel  Strachans,  as  representing  their  father,  on  the  passive  titles,  or  as  having 
intromitted  with  his  effects,  for  payment  of  the  balance  of  the  said  debt ;  but  James 
Strachan  died  during  the  dependence. 

Pleaded  for  the  pursuer ;  Imo,  William  Strachan  was  not  confirmed  executor 
upon  his  father's  testament,  but  as  next  of  kin ;  and  the  defenders  stood  in  equal 
degree  with  him,  and  drew  their  shares  as  such.  He  was  only  their  trustee,  and 
therefore  all  should  be  liable  as  if  they  had  been  conjoined  in  the  office.  2do,  One  to 
whom  a  certain  share,  such  as  a  third  or  fourth  of  the  defunct's  effects,  is  bequeathed, 
is  termed  a  legatarius  partiarius,  and  is  liable  in  valorem  for  the  testator's  debts ;  and 
supposing  the  testament  to  have  been  here  followed  as  the  rule,  the  defunct  therem 
expressly  provided,  that  his  children  should  [8088]  only  be  paid  their  shares  after  his 
debts  were  cleared  ;  which  made  those  debts  a  burden  on  their  shares.  And,  3tio. 
Legacies  of  all  kinds  are  only  due  deductis  debitis,  in  so  much,  that  if  an  executor  has 
made  payment  bona  fide  to  the  legatees,  and  creditors  of  the  defunct  afterwards 
claim,  an  action  of  repetition  lies  against  the  legatees  proportionally ;  Stair,  h.  3, 
t.  8,  §  70. 

Pleaded  for  the  defenders ;  Imo,  The  predecease  of  the  executor  nominate  did  nd 
invalidate  the  testament,  but  any  of  the  legatees  might  have  confirmed  upon  it ;  asd 
although  the  eldest  son  confirmed  as  next  of  kin,  yet  the  testament  was  the  mle 
observed  in  settling  the  children's  proportions  of  the  funds.  The  person  who  is 
confirmed  as  executor,  whether  as  nominate,  or  as  nearest  of  kin,  comes  to  have  tbe 
sole  administration,  as  representing  the  defunct,  and  is  alone  liable  to  the  defunct's 
creditors.  2do,  A  legacy,  indeed,  is  not  due  imless  there  be  a  sufficient  fund  for  the 
payment  of  it,  after  deducting  the  defunct's  debts  ;  but  if  there  be  a  sufficient  fund, 
as  there  was  in  this  case,  and  the  legacy  is  accordingly  paid,  the  subsequent  infiolvencj 
of  the  executor,  without  clearing  the  defunct's  debts,  although  he  was  left  suffideot 
for  doing  it,  cannot  subject  the  legatee,  even  though  he  should  be  one  of  the  defunct's 
children  ;  because  such  legatee  does  not  take  by  succession  or  intromission,  but  hj 
gift,  and  the  defunct  had  the  absolute  disposal  of  the  free  effects,  after  deductini 
his  debts.  This  testament  did  not  burden  the  legatees  with  the  payment  of  debt*, 
but  only  declared  their  legacies  to  be  a  proportion  of  the  free  surplus,  after  deductiB^ 
debts,  and  they  receive  no  more.  And,  3tio,  Legatees  receiving  their  money  in  tliis 
way  think  themselves  in  bona  fide  to  use  it,  and  have  no  action  to  oblige  the  executor 
to  apply  the  funds  retained  for  payment  of  the  debts  ;  and  it  would  be  very  hard  if 
the  creditors,  by  neglecting  to  claim  payment  from  the  executor  while  solvent,  should 
have  it  in  their  power  to  subject  the  legatees,  at  a  great  distance  of  time,  to  mab 
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good  the  debts  out  of  the  money  they  had  thus  bona  fide  received,  and  perhaps 
consumed. 

The  Lords  assoilzied  Isobel  and  Rachel  Strachans. 

Act.  D.  Rab. — Alt.  Johnstone. — Clerk,  Pringlb. 

D.  R.  Fol,  Die.  V.  3,  p.  374.    Fac,  Col,  No.  241,  p,  440. 


No.  36.    Mabion  Wbioht  and  her  Husband  v.  Mabqabet  and  Maby  Weights. 

February  11,  1761. 

Legacy  cannot  be  constituted  in  the  form  of  a  bill. 

John  Wright  of  Easter-glins  died  in  1751,  leaving  issue,  Thomas  Wright,  'who 
succeeded  him  in  hb  land-estate,  and  Margaret  and  Mary  Wrights,  who  succeeded  to 
the  ezecutry. 

Thomas  Wright  the  son  had  a  natural  daughter  named  Marion,  who,  at  the  age  of 
ten,  had  been  taken  into  John  Wrieht's  family ;  and  a  year  before  his  death,  when 
she  was  about  16  years  old,  received  from  him  a  bill  drawn  in  her  [8069]  favour  for 
1000  merks  Scots,  payable  the  first  term  of  Martinmas  after  his  decease. 

In  a  process  at  Marion's  instance  against  her  father  the  heir,  and  against  Margaret 
and  Mary  Wrights  the  executors  of  John,  before  the  Sheriff  of  Stirling,  for  payment 
of  this  bill,  the  Sheriff  having,  before  answer,  ordained  the  pursuer  to  condescend  on 
the  value  for  which  the  bond  was  granted ;  Marion  condescended,  ''  That  she  had 
served  John  Wright  as  his  housekeeper  for  seven  years  and  upwards,  and  that  the 
bill  had  been  granted  in  payment  of  her  wages  for  said  service.  At  the  same  time 
she  acknowledged,  that  there  had  been  no  particular  stipulation  for  wages.  The 
Sheriff  sustained  the  bill  as  a  good  ground  of  debt,  and  decerned  for  j)ayment. 

Pleaded  for  Margaret  and  Mary  Wrights,  in  a  suspension  of  this  decree ;  From 
the  charger's  own  condescendence,  it  is  plain,  that  no  value  was  given  for  this  bill ; 
she  was  but  ten  years  old  when  she  went  to  live  in  Mr.  Wright's  house,  and  she  was 
only  seventeen  when  he  died,  so  that  her  services  when  in  his  family  were  of  very  httle 
value ;  he  did  not  keep  a  servant  less  upon  her  account ;  and,  at  any  rate,  her  aliment, 
during  that  time,  was  a  sufficient  recompense  for  her  supposed  services.  The  bill 
therefore  must  be  considered  as  a  mere  donation  or  legacy  ;  which  is  further  evident 
from  this,  that  it  was  taken  payable  at  the  first  term  after  the  granter's  death,  which 
might  not  have  happened  for  20  or  30  years  from  the  date.  A  writing  of  this  kind  is 
null  and  improbative  by  the  law  of  Scotland,  being  destitute  of  those  solemnities 
required  by  the  Act  1681.  It  is  true,  that  bills  are  an  exception  from  the  statute, 
and  have  many  extraordinary  privileges ;  but  then  they  must  be  confined  to  their 
own  proper  sphere  of  facilitating  commerce ;  when  converted  to  other  uses,  they  have 
no  privilege,  and  are  altogether  improbative,  as  not  clothed  with  the  legal  solemnities, 
The  constituting  a  donation  or  legacy,  is  a  transaction  in  which  trade  is  no  way  con- 
cerned ;  and  therefore  a  bill  granted  in  that  view,  and  for  that  purpose,  is  a  null 
deed ;  so  it  has  been  found  in  a  variety  of  cases,  13th  February  1724,  Button  contra 
Buttons,  No.  19,  p.  8062 ;  Bome,  9th  November  1722,  Fulton  and  Clerk  contra  Blair, 
No.  16,  p.  1412  ;  3rd  December  1736,  Weir  contra  Parkhill,  No.  17,  p.  1413. 

Answered  for  Marion  Wright ;  There  is  no  doubt  of  Mr.  Wright's  intention  to 
bestow  this  Uberality  upon  her ;  and  the  intention  was  highly  reasonable  ;  she 
attended  and  nursed  him  during  the  last  years  of  his  life,  as  it  became  a  dutiful  child 
towards  an  aged  and  declining  parent.  Bad  she  not  been  in  her  grandfather's  house, 
she  might  have  been  in  other  service,  and  earning  a  stock  for  herself.  It  will  therefore 
be  haid  if  she  is  allowed  nothing  in  name  of  wages  from  her  grandfather,  when  it 
evidently  appears  to  have  been  his  intention  that  she  should  have  them.  The  bill 
cannot  be  considered  as  gratuitous.  The  onerous  cause  was  seven  years  service  and 
attendance  upon  her  grandfather.  In  the  case  Fulton  and  Clerk  contra  Blair,  it  was 
acknowledged,  that  no  value  was  paid  for  the  bills ;  and  the  decision  seems  to  imply, 
that  if  any  onerosity  had  [8090]  been  condescended  on,  the  bills  would  have  been 
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sustained  ;  besides,  there  does  not  appear  any  solid  reason  why  a  man  may  not  mab 
a  present  by  bill ;  and  if  it  bears  value,  why  it  should  not  be  binding  as  effectoallj  as 
if  value  had  been  given.  The  onerous  cause  is  the  will  of  the  accepter,  which  aaja, 
he  shall  be  owing  such  a  sum  to  the  drawer.  In  the  case  of  Barber  contra  Hair, 
8th  February  1753,  No.  311,  p.  6097,  the  Court  sustained  blank  indorsations  to  Inlk 
by  a  husband  to  his  wife  upon  deathbed.  Indorsations  are  new  draughts  upon  the 
accepter  in  favour  of  the  indorsee,  and  are  of  the  same  nature  with  bills ;  yet  theae 
indorsations  were  sustained,  though  acknowledged  to  be  on  deathbed,  and  gratuitous. 

Replied  for  the  suspenders ;  The  case  of  Barber  t?.  BLair  does  not  apply.  The  onlj 
question  there  was,  Whether  a  gratuitous  indorsee  was  entitled  to  take  the  debt  I 
This  was  no  constitution  of  a  new  debt,  but  only  a  transmission  of  a  debt  formeilT 
created ;  and  although  value  is  absolutely  necessary  to  the  constitution  of  a  bill 
yet  where  once  constituted,  there  is  no  doubfc  that  it  may  be  properly  transmitted  br 
indorsation  without  any  value  paid  by  the  indorsee.  Such  indorsatdons  are  eveiy 
day  pactised,  and  are  indeed  necessary  in  the  course  of  trade,  as  bills  are  often  pot 
into  the  hands  of  trustees  in  order  to  recover  payment. 

Suggested  on  the  Bench  ;  That  though  the  writing  founded  on  was  not  a  proper 
bill,  it  might  be  sustained  as  evidence  of  a  legacy,  along  with  other  circumstances ; 
but  the  plurality  were  of  opinion,  that  it  was  totally  null. 

The  Lords  found,  that  the  bill  in  question  appearing  to  be  of  the  nature  of  kgacy, 
was  not  a  sufficient  ground  of  action,  and  would  not  be  astructed  by  coUatezal 
evidence. 

For   the   Charger,  Walter   Stewart. — For   the    Suspender,    Macquben.— <3erk, 

KiLPATRICK. 

J.   C.  1^0^.  Die.  V.  3,  p.  374.     JP'oc.  Co/.  No.  20,  p.  37. 


No.  39.  [8098]  Pollock  v.  Gilmour.    February  27,  1777. 

Barclay,  a  writer,  made  out,  at  Gilmour's  desire,  a  memorandum  of  his  proposed 
settlements,  which  being  approved  of  by  Gilmour,  were  given  to  another  writer  to 
frame,  and  were  accordingly  executed  regularly  by  the  testator.  In  one  of  these 
settlements,  the  testator  conveys  an  heritable  bond  for  5000  merks,  to  Janet  Pollock 
his  widow,  "  with  and  under  the  special  burden,  that  the  said  Janet  Pollock  and  her 
foresaids  shall  be  burdened  with  the  payment  of  the  sum  of  2000  merks  Scots,  at  tbe 
first  term  of  Whitsunday  or  Martinmas  next  after  the  testator's  death."  But  no 
mention  is  made  to  whom  this  sum  is  to  be  paid.  From  the  memorandum  of  the 
settlements,  however,  it  appeared,  that  this  was  an  omission  of  the  person  who  drew 
the  deed,  as  there  [80^]  was  clear  evidence  from  that  memorandum,  that  this  legacy 
of  2000  merks  was  meant  to  be  paid  to  James  Gilmour,  the  testator's  brother,  who  on 
the  widow's  refusing  to  pay  this  legacy,  sued  her  in  an  action  for  that  end,  and  craved 
a  proof  for  establishing  that  the  memorandum  of  the  settlementa  was  taken  by  BarcUr 
from  the  testator's  mouth,  and  was  the  only  rule  for  drawing  them  up.  The  defender 
urged  the  incompetency  of  proving  by  parole  evidence  any  legacy  above  £100  Scots. 
The  Lords  allowed  the  proof.    See  Appendix,  Fd.  Die,  v.  3,  p.  379. 


No.  45.     [8107]  Andrew  Dowib  v.  Alexander  Millie.    February  2,  1786. 

Found  in  conformity  with  Wright  v.  Wright,  No.  36,  p.  8088. 

The  father  of  Alexander  Millie  accepted  a  bill  of  exchange  drawn  by  Andrew 
Dowie,  his  son-in-law ;  who,  in  an  action  for  payment,  judicially  acknowledged,  thst 
the  purpose  of  the  deceased  in  this  transaction  was  to  create  a  testamentary  bequest 
in  favour  of  his  daughter. 
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The  question  being,  Whether  a  deed  of  that  nature  could  be  so  executed  1  it  was 
contended  in  behdi  of  the  pursuer,  That  since  the  statute  of  1772,  shortening  the 
endnrance  of  these  documents,  there  was  not  such  danger  to  be  apprehended  from 
extending  their  use  as  in  former  times  ;  2d  December  1782,  Adam  contra  Johnston, 
No.  18,  p.  1416,  voce  Bill  of  Exchange. 

The  Lords,  however,  found,  "  That  the  bill  in  question  was  a  donatio  mortis  causa, 
and  that  a  donation  constituted  in  the  form  of  a  bill  is  not  a  valid  deed  by  the  law  of 
Scotland." 

Lord    Ordinary,    Hailes.  —  Act.    Durham.  —  Alt.    Nairn.  —  Clerk,    Colquhoun. 

C.  Fot.  Die.  V.  3,  p.  376.    Fac,  Cd.  No.  254,  p.  309. 


No.  46.        [8108]  Gbaham  v,  Denniston  and  Others.    June  22,  1792. 

WiUiam  Oraham,  by  a  clause  in  his  testament,  leaves  **  to  his  brother,  sisters, 
uncle,  cousins,  a  free  discharge  of  everything  they  may  owe  him  at  his  death."  By 
letter  found  in  the  repositories  of  the  defunct,  Walter  Colquhoun  his  cousin,  then 
in  the  West  Indies,  acknowledges  to  have  received  payment  of  certain  bills  belonging 
to  the  testator,  for  which  he  holds  himself  accountable,  and  desires  the  testator  to 
draw  on  him  for  the  amount.  The  (question  occurred,  Whether  this  was  a  debt 
which  fell  under  the  legatum  liberationis  m  the  testament  ?  The  argument  against  this 
plea  was,  That  the  property  of  these  bills  was  in  the  testator,  and  that  Walter 
Colquhoun  held  them  only  as  trustee  for  his  account.  On  the  other  hand,  the  bequest 
seemed  to  include  every  claim,  from  whatever  contract  it  arose.  The  Court  thought 
the  case  extremely  doubtful,  but  inclined  to  the  former  of  these  opinions,  and  found 
that  the  amount  of  the  bills  did  not  fall  under  the  legatum  liberationis. 

Fol.  Die.  V.  3,  p.  398. 


No.  47.    Janet  and  Johanna  Sempills  v.  Hugh  Lord  Sempill.    November  15, 

1792. 

A  legacy  payable  at  the  majority  of  the  legatee  lapses  by  his  death  before  that  period. 
This  found  to  hold  even  where  the  executors  of  the  testator  were  empowered  to 
pay  it  sooner,  if  they  should  think  fit. 

Hugh  Dunlop  conveyed  to  Hugh  now  Lord  Sempill,  his  heirs  and  substitutes, 
the  lands  of  Bishoptoim  and  others,  by  a  settlement,  burdening  him  and  the  lands 
conveyed  with  payment  of  £1000  to  George  Sempill  his  second  son,  and  £600  to 
Patrick  his  third  brother,  &c. ;  ''  and  these  at  and  against  the  next  legal  term  after 
their  attaining  to  their  respective  ages  of  21  years  complete.'* 

George  and  Patrick  survived  the  testator,  but  died  in  minority. 

Janet  and  Johanna  SempiUs,  two  of  their  nearest  of  kin,  brought  an  action  against 
Lord  Sempill,  concluding  for  payment  of  two-fourths  of  the  sums  above  mentioned, 
and 

Pleaded ;  That  legacies  vest  a  morte  testatoriSy  is  a  general  presumption  of  law, 
which  there  is  nothing  in  the  present  case  to  overturn.  The  legacies  are  not  made 
payable,  if  the  legatees  arrive  at  the  age  of  21,  nor  are  there  any  other  words  employed 
which  shew  the  testator's  intention  that  they  should  be  conditional.  They  are 
simply  and  unconditionally  constituted  as  burdens  on  the  heir ;  and  the  reference 
to  the  age  of  the  legatees  which  is  annexed  to  the  term  of  payment,  and  in  a  posterior 
clause  of  the  sentence,  can  only  have  the  eSect  moranda  sdutionis.  The  testator  thus 
separated  the  constitution  of  the  obligation,  from  the  time  at  which  the  heir  should  be 
obliged  to  perform  it;  two  circumstances  quite  independent  of  each  other,  and 
which  he  may  have  had  good  reasons  for  distinguishing,  1.  213,  De  verb.  sign.  Had 
he,  without  making  this  distinction,  merely  said,  "  I  leave  to  George  and  Patrick 
Sempills  [8109]  at  and  against  the  next  term  after  their  arriving  at  the  age  of  21 
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years,  to  the  former  a  thouBand,  to  the  latter  five  hundred  pounds,"  he  would  tiien 
have  shewn  it  to  be  his  intention  that  the  legacies  should  vest  and  be  exigible  at  ik» 
same  time. 

The  maxim  of  the  Roman  law,  Dies  incertus  pro  conditione  habetur^  applies  only 
when  it  is  uncertain,  if  the  day  will  ever  arrive,  e.g,  the  marriage  of  the  legatee.  Bvt 
there  is  no  such  uncertainty  in  the  present  case.  If  the  day  on  which  the  legatees 
would  in  fact  have  reached  the  age  of  majority  had  been  specified  as  the  term  of 
payment,  but  without  referring  to  that  circumstance,  the  legacies  would  have  vested. 
And  it  is  not  easy  to  see  why  that  reference  should  make  any  difference.  The  legatees 
may  indeed  die  before  the  term  of  payment,  but  still  a  definite  point  of  time  is  estab- 
lished, the  existence  of  which  is  certain  ;  9th  December  1783,  Bumets  t;.  Sir  WiOiam 
Forbes,  No.  44,  p.  8105 ;  1.  5,  C.  Quando  dies  leg, ;  1. 26,  §  1,  jD.  oi  eund.  tit. ;  1. 46,  D.  <d 
Sen.  CorU,  Treb,  Voet,  b.  36,  tit.  2,  §  2,  et  a^q, :  Mantica  de  conject.  aUim,  vdunL  Hb. 
11,  tit.  23,  p.  27,  et  sea. ;  Blackstone,  b.  2,  c.  32,  §  6 ;  Burrow's  Reports,  v.  1,  p.  226  ; 
Bankton,b.  3,tit.  8,§42. 

Answered ;  The  interpretation  of  testaments  must  be  regulated  by  the  will  of 
the  testator,  and  not  by  critical  discussions  upon  the  meaning  of  the  words  employed 

In  the  present  case,  it  is  not  disputed,  that  had  the  legacies  been  payable  if  the 
legatees  should  arrive  at  the  age  of  21,  or  if  they  had  been  thus  expressed ;  I  leave 
to  George  and  Patrick  Sempills,  at  the  next  term  after  they  arrive  at  the  age  of  21. 
to  the  former  £1000,  to  the  latter  £500,  the  legacies  would  have  lapsed  by  theb 
death  before  that  period  ;  and  the  expression  used  in  this  case  is  surely  too  similar 
to  warrant  an  opposite  judgment. 

Besides  the  general  rule  of  law  is.  Dies  incertus  pro  conditione  kabetur,  A  lega<T> 
payable  at  the  marriage  of  the  legatee,  will  not  vest,  if  the  legatee  die  unmarried ; 
because  then  the  existence  of  the  only  event  upon  which  it  was  declared  pay&l^ 
becomes  impossible.  For  the  same  reason,  a  legacy  payable  when  the  legatee  attains 
a  certain  age,  should  fall  by  his  predecease. 

The  case  of  Bumets  corUra  Sir  William  Forbes,  stands  single  in  support  of  the 
pursuer's  doctrine,  and  its  authority  is  much  weakened  by  the  decision  19th  November 
1788,  Omey  v,  Maclarty,  No.  9,  p.  6340. 

The  Roman  law  cannot  prevail,  in  opposition  to  sound  principle.  At  the  saxse 
time,  it  is  by  no  means  clear  that  it  supports  the  pursuers'  doctrine,  as  the  passagei 
quoted  seem  rather  to  apply  to  certain  exceptions  from  the  general  rule,  which  ovr 
law  would  likewise  admit.  Thus,  as  in  the  case,  1.  26,  §  1,  D.  Quando  dies  legatiy  kc, 
if  the  legatee  were  to  draw  interest  before  the  term  of  payment,  it  might  reasonably 
be  supposed  that  an  immediate  right  was  vested  in  him,  though  even  this  circumstaoce 
was  disregarded  in  the  case  of  Omey.  Or  if ,  as  in  1.  46,  2).  ad  Sen,  Cons,  Treb,  tbe 
legacy  were  vested  in  a  trustee,  for  behoof  of  the  legatee  (the  hcares  fiduciarius  may  be 
so  considered),  as  the  [8110]  subject  is  then  taken  out  of  the  hands  of  the  heir,  it  may 
be  presumed  that  the  testator  meant  to  prefer  the  heirs  of  the  legatee  to  the  trustee, 
who  was  not  at  all  connected  with  him. 

The  Lord  Ordinary  reported,  the  cause  on  informations. 

A  great  majority  of  the  Court  thought  the  defence  well  founded.  It  was  observed, 
that  all  subtleties  ought  to  be  laid  aside,  in  order  to  get  at  the  real  intention  of  tbe 
testator ;  that  legacies  and  bonds  of  provision  are  precisely  in  the  same  situation. 
In  both  there  is  a  material  distinction  between  the  case  where  the  term  of  pavmest 
is  fixed  to  a  day  which  must  certainly  arrive,  and  where  it  is  fixed  to  one  which  maj 
never  occur  ;  between  a  legacy  payable  twenty  years'  hence,  and  one  payable  on  tbe 
legatee's  arriving  at  the  age  corresponding  to  that  period.  The  former  vests  a  martt 
testatoris,  the  latter  according  to  the  maxim,  dies  incertus,  dc,  lapses  by  the  death  of 
the  legatee  before  the  term  of  payment. 

But  that  even  this  distinction  must  be  disregarded,  wherever  there  is  reason  to 
believe  that  it  is  contrary  to  the  will  of  the  testator  ;  and  that  the  cases  adduced  from 
the  civil  law,  except  1.  5,  C,  Qiuindo  dies  leg,  which  is  too  shortly  stated  to  admit  of  an 
accurate  judgment  being  formed  with  regard  to  it,  seem  to  have  been  determined  on 
this  principle. 

The  Court  assoilzied  the  defender. 

A  reclaiming  petition  was  refused  without  answers,  on  the  4th  December  1792. 

Upon  another  conclusion  of  the  summons,  besides  the  same  general  Question,  a 
specialty  occurred,  on  the  effect  of  which  the  Court  were  much  dividea.    It  was 
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brought  by  the  pursuers,  as  nearest  of  kin  to  their  brother  George,  against  Lord 
Sempill,  as  residuary  legatee  of  his  uncle  Colonel  Sempill,  in  whose  will,  after  legacies 
of  £1000  each  had  been  left  to  the  pursuers  and  Lady  Forbes  their  sister,  payable  on 
the  day  of  their  marriage,  or  attaining  twenty-one  years  of  age,  it  is  immediately 
added^  '*  Item,  I  give  and  bequeath  to  my  nephew  Oeor^e  Sempill  £1000,  to  be  paid 
him  at  any  time  my  executors  think  proper,  before  his  marriage,  or  attaining  to 
twenty-one  years." 

(j€K>rge,  as  already  mentioned,  died  in  minority.  He  was  never  married,  and  the 
executors  had  paid  him  no  part  of  the  money. 

A  majority  of  the  Court  were  of  opim'on,  from  comparing  the  terms  of  the  bequest 
to  George  Sempill,  with  those  of  the  legacies  to  the  pursuers,  that  the  testator  intended 
the  former  should  be  conditional  only,  and  therefore  that  it  lapsed  by  his  death. 
Colonel  Sempill  (it  was  observed)  thought  his  nieces  could  have  no  occasion  for  their 
legacies  till  their  majority  or  marriage.  That,  however,  as  the  command  of  money 
might  be  beneficial  to  his  nephew  at  an  earher  period,  for  instance,  to  buy  him  a 
oommission  in  the  army,  a  oiscretionary  power  was  given  to  his  executors.  But 
he  had  no  intention  that  his  nephew  should  have  it  in  his  power  to  squander  it,  or 
dispose  of  it  by  testament. 

[8111]  Other  Judges  thought  that  this  was  stretching  the  maxim,  diesincertua,  d^c, 
beyond  its  proper  limits.  There  was  here  no  condition  annexed,  and  therefore  qttod 
sine  die  dAetur  presenti  die  debetur.  The  legacy  vested  a  morte  testaloris,  but  the 
executors  might  withhold  payment  till  the  majority  or  marriage  of  the  legatee  ;  that 
the  testator  meant  to  leave  it  to  his  executors  to  determine,  whether  the  legacy  should  | 

vest  or  not,  or,  in  other  words,  to  transfer  to  them  his  power  of  making  a  will,  was 
surely  not  to  be  presumed. 

The  Court  "  assoilzied  the  defender."  j 

A  reclaiming  petition  was  followed,  with  answers  ;  but  the  Lords  "  adhered."  * 


Lord  Reporter,  Monboddo.— Act.  Dean  op  Faculty,  John  Burnet. — Alt.  Wight.  j 

— Clerk,  Home.  | 

D.  D.  Fd.  Die.  v.  3,  p.  377.    Fac.  Cd,  No.  2,  p.  5. 


No.  48*  David  Fleming  v.  Christian  Martin.    June  6,  1798. 

A  woman  having  executed  a  testament,  with  dispositive  words,  by  which  she  conveyed 
the  whole  effects  which  should  belong  to  her  at  her  death  to  a  sister,  without 
mentioning  her  heirs,  although  she  had  children  at  the  time  ;  and  their  mother 
having  died  before  the  testatrix,  a  surviving  sister  was  found  entitled  to  exclude 
them  from  the  succession. 

Margaret  Martin  executed  '*  a  latter  will  and  testament,"  by  which  she  gives  and 
dispones,  leaves  and  bequeaths,"  the  *'  whole  goods  and  gear,"  Ac,  which  should 
belong  to  her  at  her  death,  to  her  sister  Helen,  without  mentioning  her  heirs,  though 
she  was  a  widow,  with  children  grown  up  at  the  time.  Helen,  by  the  deed,  was 
nominated  executrix,  and  burdened  with  payment  of  Margaret's  debts,  and  an  annuity 
to  Christian,  an  unmarried  sister.    It  also  contained  a  power  of  revocation. 

Helen  died  a  few  days  before  Margaret,  who  left  no  heritable  property. 

Christian  was  confirmed  executrix  to  Margaret ;  upon  which  David  Fleming,  one 
of  two  children  left  by  Helen,  founding  on  the  will,  brought  an  action  against  Christian, 
for  half  of  his  aunt's  succession ;  and 

Pleaded ;  As  the  deed  contained  dispositive  words,  which  would  have  been 
sufficient  to  convey  heritage  ;  17th  June  1785,  Robertson  v.  Robertson,  voce  Testa- 
ment ;  21st  November  1759,  Mitchell  v.  Wright,  No.  32,  p.  8082  ;  the  right  under  it 
was  transmissible  to  heirs. 

' — — *    — ■ r— 

*  The  second  judgment  of  the  Court  upon  this  last  point  was  pronounced  on  the 
29th  January  1793 ;  it  is  stated  here  for  the  sake  of  connection. 

mor.  I.  31 
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And  although  the  deed  were  consideied  to  be  strictly  testamentaiy,  as  it  mut 
have  been  Margaret's  intention  that  Helen's  children  should  succeed  to  her,  tiie 
omission  of  the  term  *'  heirs,"  must  be  held  as  a  mere  inaccuracy,  and  the  cUimnp- 
ported  on  the  same  principle,  that  children  dying  before  their  father,  transmit  the 
provision  made  by  him  on  them  to  their  children,  although  heirs  be  not  mentiootd; 
26th  June  1789,  Wood  v.  Aitchison,  voce  Provision  to  Heibs  and  CHnj)iD; 
21st  January  1767,  Binning  v.  Binning,  Ibidem  ;  and  even  where  the  gnndiBtiNr 
has  substituted  others  to  his  immediate  descendants  ;  Home,  21st  November  17S8, 
Magistrates  of  Montrose  v.  Robert-[8112]-Bon,  No.  50,  p.  6398  ;  19th  November  1788, 
Omey  v,  Maclarty,  No.  91,  p.  6340. 

Answered  ;  The  deed  is  purely  testamentary.  The  terms  "  give  and  dispone," 
are  used  by  the  writer  as  synonimous  with  ''  leave  and  bequealL"  M  thereioR, 
Helen's  heirs  are  not  mentioned,  and  as  an  aunt  is  not  under  that  natural  obligatkn 
to  provide  for  a  nephew,  which  a  parent  is  to  provide  for  his  grandchildren,  Maigiiet 
must  be  presumed  to  have  meant,  that  the  ordinary  rule,  ^ioi  morte  legaiarii  foii 
legatutn,  should  take  place.  Even  where  heirs  are  mentioned,  it  is  a  qaeitaon  of 
intention,  whether  a  legacy  does  not  fall  by  the  death  of  the  legatee  before  the  testator ; 
22d  November  1752,  Belsches  v,  Murray,  voce  Presumption  ;  10th  Maztfa  1769, 
Russel  V,  Russel,  No.  36,  p.  6372 ;  13th  December  1769,  Scots  v.  Carfrae,  No.  97. 
p.  8090. 

The  Lord  Ordinary  reported  the  cause  on  informations. 

One  Judge  was  for  the  pursuer,  from  the  dispositive  words  employed  in  the  deed; 
and  a  doubt  was  expressed  as  to  the  intention  of  the  testatrix.  But  the  Oomt,  ii 
general,  were  against  the  claim,  on  the  grounds  stated  for  the  defender. 

The  Lords  sustained  the  defence ;  and  afterwards  (22d  June  1798),  refosed  i 
reclaiming  petition  for  Fleming. 

Lord  Ordinary,  Cullen. — Act.  Hutchison. — Alt.  Montgomery.— Clerk,  Mwub. 

D.  D.  l'ac.Co?.No.80,p.l86. 


No.    3.  [6]  Graham  v.  Hope.    February  17,  1807. 

Provision  or  legacy  to  a  person,  his  heirs  and  assignees,  must  vest  in  the  legatee  before 
it  can  be  transmitted  by  his  will. 

The  Honourable  Charles  Hope  Weir  of  Craigiehall,  in  1785,  executed  asettkneit^ 
in  which  he  bequeathed  "  to  Colonel  Henry  Hope,  my  third  son,  and  Mw.  Siiu 
Jones,  his  spouse,  in  joint  fee  and  liferent,  but  for  the  liferent  use  only  of  the  said 
Mrs.  Sarah  Jones,  in  case  she  shall  survive  her  husband,  and  to  the  said  Cdonel  Eenn 
Hope,  his  heirs  and  assignees,  in  fee,  the  sum  of  £2000  Sterling."  The  puipoeeffl 
this  settlement  was,  to  distribute  among  his  children  that  share  of  the  executirof  ^ 
Marquis  of  Annandale,  to  which  he  and  his  sisters  were  to  succeed  on  the  death  of  the 
Marquis,  who  was  a  lunatic,  and  far  advanced  in  years.  , 

[6]  By  Colonel  Henry  Hope's  settlement,  which  was  executed  in  America  in  ITT*. 
in  the  English  form,  he  disposed  of  his  effects  in  the  following  manner :  "  That  is  to 
say,  all  and  singular  such  pay,  ready  money,  securities  for  money,  goods,  <**^ 
and  personal  estate  whatsoever,  that  I  now  am,  or  at  the  time  of  my  deceaae,  Im*" 
or  may  be  possessed  of,  or  in  any  manner  entitled  unto  ;  and  also  all  and  flogvtf 
such  messuages,  lands,  tenements,  hereditaments  and  real  estate  whatsoever^ 
wheresoever,  that  I  now  am,  or  at  the  time  of  my  decease,  I  shall  or  may  be  8^^* 
possessed  of,  or  in  any  manner  entitled  unto,  either  in  possession,  reversion,  remaiMtf 
or  expectancy,  or  otherwise  howsoever,  I  give,  devise  and  bequeath  the  same,  tsA 
every  part  and  parcel  thereof,  unto  my  dear  wife  Sarah,  her  neirs,  ®^^^^z! 
minisfcrators  and  assigns,  to  and  for  her  and  their  own  proper  use  and  '^^•^jjj 
ever,  in  case  she  shall  be  living  at  my  decease  ;  but  in  case  my  said  dear  wife «»" 
happen  to  depart  this  life  before,  then  I  give,  devise  and  bequeath  the  **"**»^*^ 
every  part  and  parcel  thereof,  unto  such  child  or  children  as  may  hereafter  be  wn 
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onto  me  of  her  body  (if  any  such  shall  be  bom  unto  me),  as  shall  be  Uving  at  my 
decease,  and  his,  her,  or  their  heirs,  executors,  administrators  and  assigns,  for  ever, 
and  to  and  for  his,  her,  or  their  own  proper  use  and  benefit,  and  to  be  equally  shared 
and  divided  between  them,  if  more  than  one,  share  and  share  alike  ;  and  if  but  one, 
then  to  such  one  child  only,  and  his  or  her  heirs,  executors,  administrators  and  assigns 
for  ever ;  and  in  case  no  child  shall  be  born  unto  me,  and  shall  happen  to  die  before 
my  said  wife,  so  that  no  child  shall  be  living  at  my  decease,  then  I  give,  devise,  and 
bequeath  all  and  singular  my  real  and  personal  estate,  aforesaid,  and  every  part  and 
parcel  thereof,  unto  my  dear  brother  Charles  Hope,  Esq.,  a  Captain  in  his  Majesty's 
Royal  Navy,  his  heirs,  executors,  administrators  and  assigns,  for  ever." 

Henry  Hope  predeceased  his  father,  who,  however,  made  no  alteration  in  his 
settlement  after  his  son's  death  ;  and  Mrs.  Sarah  Jones  having  proved  the  will,  intro- 
mitted  with  the  whole  of  her  deceased  husband's  eSects.  She  was  succeeded  by  her 
sister  Mrs.  Field,  as  her  executrix,  who  received  from  Mr.  Hope  Weir's  trustees  a 
separate  legacy  of  £500,  which  had  been  left  to  Henry  Hope,  his  heirs  and  assignees. 
Afiter  her  deatiiy  she  was  succeeded  by  her  daughter,  the  wife  of  the  Reverend  James 
Graham,  of  the  county  of  Tjrrone. 

After  the  death  of  the  Marquis  of  Annandale,  William  Hope  Weir,  the  eldest  son 
and  representative  of  the  Honourable  Charles  Hope  Weir,  brought  a  process  of 
multiplepoinding,  to  have  it  ascertained  who  was  the  heir  or  assignee  of  his  brother 
Henry  Hope,  and  cited  Mrs.  Graham  and  Charles  Hope,  the  General's  brother,  as 
defenders. 

The  case  was  reported  by  the  Lord  Ordinary ;  and  the  Court  (28th  June  1805) 
pronounced  the  following  interlocutor  :  *'  Find,  that  the  provision  in  question  did 
not  lapse  by  the  predecease  of  the  late  General  Henry  Hope  to  his  father  tne  testator  : 
Fmd,  that  Mrs.  Sarah  Jones,  the  widow  of  the  late  Ge-[7]-neral  Henry  Hope,  had 
right  to  that  sum,  in  virtue  of  her  husband's  settlement  m  her  favour ;  therefore, 
prefers  Mrs.  Ann  Graham,  as  his  representative,  thereto ;  and  decern  in  the  pre- 
ference, and  against  the  raiser  of  the  multiplepoinding  accordingly." 

The  residuary  legatees  of  the  Honourable  Charles  Hope  acquiesced  in  this  inter- 
locutor ;  but  a  petition  against  it  having  been  presented  by  Charles  Hope,  the  Lords, 
upon  advisinff  it,  with  answers  (6th  March  1806),  **  alter  the  interlocutor  reclaimed 
against,  and  find.  That  the  legacy  in  question  was  not  carried  by  the  will  of  the  late 
General  Henry  Hope ;  therefore  prefer  the  petitioner  thereto,  and  decern  in  the 
preference,  and  against  the  raiser  of  the  multiplepoinding  accordingly." 

Against  this  judgment  Mrs.  Graham  presented  a  petition,  and 

Pleaded :  A  legacy  taken  to  heirs  and  executors,  does  not  lapse  by  the  death  of 
the  legatee  before  the  testator ;  Ersk.  b.  3,  tit.  9,  §  9.  The  testamentary  deed  of 
Charles  Hope  Weir,  conveyed  this  legacy  to  his  son  Henry,  **  his  heirs  and  assignees," 
and  thereby  destined  this  sum  to  whatever  person  or  persons  his  son  should  name  as 
his  heir  and  executor  in  any  settlement  executed  by  him.  It  is  only  on  the  failure 
of  heirs  nominate,  that  heirs-at-law  are  admitted  to  succession ;  and  therefore,  as 
Colonel  Hope  appointed  his  widow  to  be  his  executor,  she  or  those  coming  in  her  right, 
must  be  entitled  to  this  legacy,  more  especially  as  Mr.  Hope  Weir  survived  his  son 
for  a  considerable  time,  and  though  he  was  acquainted  with  the  nature  of  his  settle- 
ments, executed  no  revocation  of  the  legacy. 

Answered :  This  legacy  never  belonged  to  Henry  Hope,  consequently  it  could 
never  be  assisned  by  him  either  to  his  wife  or  to  any  other  person  he  might  name  his 
executor.  The  expression,  heirs  and  assignees,  does  not  alter  the  case,  so  as  to  put  it 
in  the  power  of  the  original  legatee  to  assign  during  the  life  of  the  testator,  and  thereby 
to  establish  a  right  to  the  legacy,  though  he  should  die  before  the  testator.  To  give 
the  legatee  the  power  of  disposal,  it  is  necessary  that  he  should  have  succeeded  to  the 
subject ;  Ersk.  b.  3,  tit.  9,  §  9.  Had  the  ori^nal  legatee  survived  the  testator,  the 
person  named  by  him  as  executor  would  certainly  have  been  preferred  to  the  heir-at- 
law  ;  but  as  he  had  nothing  more  than  a  sfes  legati,  neither  his  creditors  could  attach 
it  for  his  debts,  nor  could  he  convey  it  by  his  will ;  Patison  v.  Fatison,  June  4, 1741, 
No.  24,  p.  8070 ;  Inglis  v.  Miller,  July  16, 1760,  No.  33,  p.  8084  ;  Boston  v.  Horsburgh, 
February  13,  1781,  No.  41,  p.  8099 ;  Earl  of  Moray  v,  Stuart,  Decemebr  15,  1782, 
No.  43,  p.  8103  ;  Duncan  v.  Campbell,  November  8, 1791  (not  reported). 

The  Court  was  a  good  deal  divided  in  opinion,  but  adhered  to  the  last  interlocutor. 

Observed  on  the  Bench :  The  term  assignees,  could  only  mean,  that  the  legatee 
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might  assign  the  legacy  \7hen  it  became  vested  in  his  person ;  it  could  not  give  him 
the  power  of  assigning,  while  the  right  was  not  vested  in  himseU.  [8]  This  legacy, 
therefore,  must  either  be  considered  as  lapsed  altogether,  or  it  must  devolve  on&e 
heirs-at-law  of  the  original  legatee.  No  principle  is  more  clearly  estabhahed,  than 
that  a  will  can  only  convey  property  which  is  vested  in  the  testator  at  the  lame  of  lus 
death. 

Lord  Ordinary,  Cullen.— Act.  Lord  Advocate  Erskine,  Monypenny,  Tytlbb.— 
Agents,   HoTCHKis    &  Tytler,    W.S.  — Alt.    Connell,  Campbell.  —  Agent, 
D.  Wemyss,  W.S.— Clerk,  Prinqle. 
/.  ¥ac.  Col.  No.  270,  p.  607. 


No.  31.        g  [8128]  I^ady  Ednam  v.  The  Heir  thereof.    June  26,  1628. 

Summons  of  poinding  the  ^ound  sustained,  though  executed  before  the  first  term  of 
the  annuity  was  due,  it  concluding  only  payment  to  be  made  at  the  term. 

In  a  poinding  of  the  ground,  the  Lady  Ednam  being  inf eft  by  her  husband  in  u 
annualrent  of  3000  merks  out  of  Ednam,  pursues  the  apparent  Heir  of  her  husbaiid, 
granter  of  her  right,  and  the  Tenants  of  the  ground,  for  payment  of  the  Whitsunday's 
term  1628,  and  in  time  coming ;  and  the  tenants  compearing,  and  alleging.  That 
their  goods  could  not  be  poinded  for  this  term  of  Whitsunday  libelled  ;  because,  du 
summons  being  raised  in  March  1628,  and  the  husband  having  deceased  only  some 
few  days  before,  in  that  same  month,  the  relict  could  not  intent  any  summons  against 
the  tenants,  which  might  distress  them,  or  their  goods,  before  the  terms  of  payment 
of  their  duties  and  farms,  while  their  occupation,  were  by  past ;  and,  therefore,  ^ 
summons  being  raised  before  Whitsunday,  which  was  the  first  term  craved,  and  they 
not  being  debtors,  neither  of  that  term,  nor  of  the  Martinmas  thereafter,  while  Tofe 
and  Candlemas  were  past ;  therefore,  they  contended,  That  this  pursuit  moved  for 
the  said  term,  and  executed  before  that  term  was  past,  and  before  the  terms  of  pay- 
ment were  come,  at  which,  and  whereby  they  would  be  only  debtors  of  their  duties, 
could  not  be  sustained.  The  Lords  repelled  [8129]  ^^^  allegeance,  and  sustained  ^ 
process,  for  that  term  of  Whitsunday,  which  was  not  come,  as  said  is  ;  and  albeit  l^e 
summons  was  executed  before  the  term,  seeing  thereby  payment  was  craved  to  be 
made  after  the  term  was  past  only.  The  Lords  found,  that  this  action  was  dedan- 
toria  juris,  and  not  principally  for  present  execution. 

Act.  NicoLSON. — Alt.  Kinross. — Clerk,  Hay. 

July  11,  1628. — In  a  poinding  of  the  ground.  Lady  Ednam  t^.  the  Liurd  Bdntm. 
the  Lady  being  infeft,  conform  to  her  contract  of  marriage,  by  her  husband 
in  an  annualrent  of  3000  merks,  to  be  uplifted  out  thereof ;  the  Lords  found,  tbat 
she  had  competent  action  against  the  tenants,  for  poinding  of  any  of  the  tenants'  goodi 
which  they  had  on  the  ground,  which  was  affected  with  that  annualrent ;  and  that 
the  said  goods  were  in  law  subject  and  liable  to  the  payment  of  the  annualrent,  of  sB 
years  and  terms  preceding  before  the  poinding,  notwithstanding  that,  at  that  time, 
they  should  be  owing  no  farm  nor  duty  to  their  master,  heritor  of  the  land  ;  and  albeit 
the  terms  of  payment  of  the  duties,  viz.  Yule  and  Candlemas,  were  not  come,  nor  ytt 
the  legal  terms,  viz.  Whitsunday  and  Martinmas  ;  for  the  Lords  found,  that,  if  ^ 
terms  were  come  contained  in  the  infeftment  of  the  annualrent,  appointed  for  piy- 
ment  thereof,  albeit  the  term  of  paying  of  this  duty  to  his  master  were  not  at  tint 
time  come ;  yet  the  annualrenter  might  poind  omnia  invecta  et  iUata  within  the  ground, 
as  well  any  strangers'  goods  and  gear,  as  the  goods  of  the  tenants,  labourers  of  the 
ground ;  to  the  which  payment  the  said  tenants'  goods  were  subject,  albeit  the  dutiee 
paid  to  their  master  yearly  should  not  extend  to  the  half  of  that  for  which  their  goods 
should  be  poinded ;  and  this  was  found,  notwithstanding  of  the  36th  Act,  5tk 
Parliament,  James  ni.  which  provides.  That  the  goods  of  the  labourers  of  iJie  ground 
shall  not  be  poindable  for  their  master's  debt,  for  a  greater  quantity  than  the  year's 
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duty  payable  to  their  master ;  which  act  the  Lords  found  did  extend  only  where 
poinding  was  deduced  against  the  tenants'  goods  for  a  moveable  debt,  as  sums  of 
money  owing  by  the  master  to  the  creditor,  and  did  not  extend  to  annualrents  claimed 
by  infeftment,  which  they  found  affected  the  ground,  and  all  the  goods  being  thereon, 
to  whomsoever  they  pertained,  and  for  all  bygones  owing  to  the  poinder,  albeit  the 
tenant  were  not  debtor  to  the  master,  and  before  his  terms  were  come,  if  the  terms  of 
paying  the  annualrent  were  past. — See  Poinding. 

Act.  Hope  &  Nicolson. — Alt.  Aiton  &  Mowat. — Clerk,  Hay. 

Fd,  Die.  V.  1,  p.  538.    Durie,  pp.  377,  387. 


No.  58.    [8150]  Competition,  Mrs.  Margaret  Lyon  with  the  Creditors  of  Easter- 
Ogle.    January  24,  1724. 

A  father,  after  granting  a  bond  of  provision  to  his  daughter,  became  bankrupt.    The 
Court  found  that  an  adjudication  in  security  might  proceed  upon  this  bond, 
•        though  it  was  not  payable  till  ten  years  afterwards. 

By  contract  of  marriage  betwixt  the  deceased  William  Lyon,  younger  of  Easter- 
Ogle,  and  his  wife,  anno  1710,  the  land  estate  was  provided  to  the  heir-male  of  the 
marriage,  and  in  failure  thereof,  to  other  heirs-male ;  after  which  followed  the  clause, 
subject  of  the  present  debate  :  *'  And  if  it  shall  happen,  that  there  shall  be  only 
daughters,  and  no  heir-male  of  the  said  marriage  ;  then,  and  in  that  case,  the  said 
WilUam  Lyon,  younger,  binds,  and  obliges  him  and  his  foresaids,  thankfidly  to  content, 
pay,  and  deUver  to  the  daughter  or  daughters  to  be  procreated  of  the  said  marriage, 
failing  of  an  heir-male,  as  said  is,  the  particular  provisions  and  portions,  in  maimer, 
and  upon  the  conditions  after  specified,  viz.  if  there  shall  happen  only  one  daughter, 
to  pay  to  her  the  sum  of  9000  merks  ;  if  two  daughters,  10,000  merks,  &c."  Which 
provisions  are  payable  at  their  respective  marriages,  if  the  same  happen  in  their 
father's  lifetime ;  and  if  not  married  in  his  lifetime,  at  their  respective  ages  of 
eighteen  years  complete,  or  the  first  term  of  Whitsunday  or  Martinmas  after  his 
death,  either  of  them  falling  out ;  and  execution  is  ordained  to  pass  for  implement  of 
the  contract,  in  name  of  persons  therein  specified ;  and  there  is  a  power  of  division 
of  the  above  tochers  reserved  to  the  father.  There  having  existed  no  heir-male  of  this 
marriage  ;  but  the  father  being  married  a  second  time,  and  his  afiairs  like  to  go  into 
disorder,  an  adjudication  was  led  against  him  at  the  instance  of  Mrs.  Margaret  Lyon, 
who  is  now  the  only  daughter  of  the  first  marriage,  with  concourse  of  the  friends  at 
whose  sight  execution  was  ordained  to  pass,  for  security  of  the  sum  contracted  to  be 
paid  to  her,  the  day  of  payment  not  bemg  yet  come  ;  after  which  there  arose  a  com- 
petition and  ranking  of  the  said  WiUiam  Lyon's  creditors,  wherein  Mrs.  Margaret 
compeared,  and  competed  upon  her  interest. 

Preference  was  pleaded  for  the  Creditors  upon  this  medium.  That  this  daughter 
of  the  marriage  is  truly  to  be  considered  as  an  heir  of  provision,  and  as  such  Uable  to 
her  father's  creditors  in  valorem,  after  discussing  the  heir  of  hne  and  other  repre- 
sentatives of  the  debtor.  Nor  can  it  have  influence  in  the  case,  that  the  provision 
here  is  conceived  in  form  of  an  obUgation  to  pay  a  definite  sum  ;  for  the  right  of  what* 
ever  heir  of  provision  is  built  upon  an  obligation  either  to  dispone  or  pay,  or  provide 
and  secure,  the  form  and  style  of  the  writ  does  not  alter  its  nature  ;  and  since  the 
obligations  in  such  cases  are  still  conceived  in  favours  of  persons  nnscUuri,  who  in  no 
sense  can  be  creditors,  they  have  always  been  interpreted  to  resolve  in  a  provision  of 
saccession,  which  indeed  the  father  camiot  gratuitously  disappoint,  but  yet  must 
give  place  to  his  onerous  creditors.  To  apply  this  to  the  case  in  hand,  it  cannot  make 
a  great  alteration,  whether  these  provisions  become  due  after  the  father's  death,  or 
at  a  certain  period  of  the  children's  age  ;  which  is  in  itself  uncertain,  and  may  eventu- 
ally fall  out  before  or  after  the  father's  death.  The  [8151]  provision  in  either  case  is 
in  the  nature  of  the  thing  the  same,  viz.  a  settlement  for  children  who  exist  only  in  spe 
at  the  time  of  the  contract.     To  confirm  this,  no  one  doubts  that  the  provision  of; 
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lands  to  the  heirs-male  of  a  marriage  by  contract,  is,  in  the  intention  of  parties,  ss 
valid  and  solemn  a  stipulation,  as  the  provision  of  sums  of  money  to  daughteis  or 
younger  children ;  every  body  agrees,  nevertheless,  that  the  onerous  deeds  and  debts 
of  the  father  are  preferable  to  the  provision  made  to  the  heir-male,  and  a  burden  upon 
it :  Wherefore  tnen  should  not  tne  case  be  the  same  in  regard  to  provisioDft  of 
particular  sums  to  younger  children,  since  the  intention  of  parties  is  the  same  in 
either  case  ?  And  the  necessity  of  the  thing  gives  the  father  a  fuU  right  of  admimstrs- 
tion  over  the  estate  out  of  which  the  provision  is  made  to  the  eldest  son,  as  well  as  to 
the  younger  children.  It  is  true  enough,  that  in  one  sense,  younger  children  are 
considered  in  our  law  as  creditors  for  the  sums  provided,  and  so  ^qnently  is  tke 
eldest  also  ;  but  though  they  are  creditors  to  one  effect,  viz.  that  the  father  is  dis- 
abled from  doing  any  ^atuitous  deed  in  their  prejudice,  it  does  not  from  thence 
follow,  that  they  are  creditors  in  all  respects,  and  have  equal  privileges  with  extraneoiis 
creditors  for  onerous  causes  ;  since  in  reality  the  right  savours  more  of  the  nature  of 
succession,  than  of  jus  credili,  which  naturally  supposes  a  plenary  right  of  admimstrt- 
tion  in  the  father.  Hence,  in  the  question  June  1697,  betwixt  the  Children  and 
Creditors  of  Napier  (See  Provision  to  Heirs  and  Children),  the  Lords,  nx>on  lepoit 
found,  '^  That  the  obUgement  in  favours  of  the  children  of  the  deceased  Mr.  Robert 
Napier,  in  the  contract  of  marriage,  having  been  to  an  uncertain  day,  and  conditional, 
the  children,  or  their  assignees,  ad  judders  upon  the  said  contract,  could  not  be  beaid 
to  compete  with  the  extraneous  creditors,  unless  they  proved  that  the  father  vaft 
solvent  the  time  of  his  decease."  And  afterwards,  upon  a  reclaiming  bill,  and  heaiing 
in  presence,  informations,  and  list  of  all  the  decisions  which  could  be  gath^ed  prior 
to  that  time,  the  Lords  found,  '*  That  provisions  in  contracts  of  marriage  liberu 
naacituris,  payable  after  the  father's  death,  and  the  children's  attaining  to  smch  ages, 
less  or  more,  and  according  as  the  children  should  exist  more  or  fewer;  albeit 
all  these  conditions  shall  come  to  be  fulfilled,  and  diligence  should  be  used  therenpofi 
by  the  children,  the  children  cannot  be  heard  to  compete,  and  come  in  pari  fosn 
with  the  onerous  creditors  "  ;  which  was  very  consistent  with  another  pronounced 
24th  January  1677,  betwixt  Oraham  and  Rome,  voce  Provision  to  Heirs  akd 
Children. 

On  the  other  hand,  it  was  pleaded  for  Mrs.  Margaret  Lyon,  If  it  is  possible  m  a 
contract  of  marriage  to  contrive  obligements  by  the  husband  in  favours  of  younfier 
children  to  be  procreate  of  the  marriage,  whereby  these  children  would  become  jist 
and  lawful  creditors  to  their  father,  so  as  to  compete  with  his  other  posterior  creditors, 
it  is  certainly  done  in  this  case ;  for  scarcely  can  obligements  be  contrived  more 
express  :  Where  obUgations  are  conceived  in  form  of  provisions  in  favours  of  heirs 
of  a  marriage,  there  indeed  the  provi-[8152]-sions  are  always  affectable  by  the  fathers 
creditors,  at  whatever  time  the  debts  are  contracted ;  the  word  heirs  importing  of 
itself  a  representation,  subjecting  in  valorem ;  which,  by  the  way,  is  the  foundatioii 
of  the  decision  Graham  contra  Rome.  But  the  present  contract  of  marriage  is  con- 
ceived in  quite  another  form,  and  the  parties  here  have  carefully  and  anxiously  dis- 
tinguished betwixt  the  provisions  in  favours  of  those  who  were  intended  to  be  heixs, 
ana  the  obligements  in  favours  of  the  daughter  and  younger  children :  For  besidfli 
the  conveyance  of  the  land  estate,  there  is  a  separate  clause  of  provision  of  5000  meiks 
in  favours  of  the  heir-male  of  the  marriage,  which  deserves  to  be  considered ;  then 
William  Lyon  younger,  "  obliges  himself  to  ware  and  employ  that  sum  upon  land  w 
annualrent,  and  to  provide  the  same  to  himself  in  liferent,  and  to  the  heirs-male  to  be 
procreate  of  the  marriage  in  fee  "  ;  which  sum,  therefore,  would  undoubtedly  be«i 
affectable  by  his  creditors.  But  the  obligements  in  favours  of  the  daughters  and 
younger  children  are  expressed  in  the  strongest  maimer,  to  make  them,  not  heirs  d 
provision,  but  proper  and  true  creditors ;  for  there  he  does  not  oblige  himself  to 
ware  and  employ,  but  to  content,  pay  and  deliver  to  them  their  several  sums,  and 
at  the  several  terms  of  pa3rment  therein  mentioned.  To  strengthen  this,  let  it  be 
noticed,  this  daughter  is  not  so  much  as  apparent  heir,  there  being  a  son  alive  of  a 
second  marriage  ;  and  her  provision  might  have  fallen  due  even  during  her  father's 
life,  when  therefore  he  would  not  have  had  an  heir  :  And  if  she  outlive  the  terra  of 
payment,  her  provision  upon  her  death,  will  fall  to  her  nearest  of  kin  and  be  affectable 
by  her  creditors,  even  though  her  father  were  alive  :  All  which  are  incompatible  iritk 
the  nature  of  a  right  of  succession  ;  for  if  the  children  were  to  be  accounted  heirB  of 
provision,  the  succession  could  not  devolve  upon  them,  but  by  the  death  of  him  to 
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whom  they  were  heirs  ;  and  should  they  decease  before  him,  the  subject  could  never 
descend  to  their  representatives  as  such,  or  be  affected  by  their  creditors  ;  but  either 
the  provision  would  be  wholly  evacuated,  or  devolve  upon  the  next  heir  of  the  fiar. 
It  18  no  solid  difficulty,  that  the  obligements  are  conceived  liberis  nasdturis :  The 
question  comes  just  to  this,  whether  an  obligement  to  a  person  not  yet  existing,  but 
to  be  procreate,  can  be  valid  and  effectual  ?  or  if  it  be  void  and  null  ?  for  if  the 
obligement  is  good  for  any  thing,  it  must,  upon  the  existence  of  the  person  in  whose 
favours  it  is  conceived,  be  effectual  to  compete  with  other  creditors,  according  to 
the  diligence  done  upon  it ;  and  in  that  view,  it  is  presumed  it  cannot  well  be  made  a 
question.  Had  this  obligement  been  granted  in  favours  of  children  to  be  procreate 
bjr  any  other  person  than  the  granter,  who  can  doubt  of  the  validity  thereof  ?  what 
difference  does  it  make  in  law,  that  it  is  in  favours  of  the  granter's  own  children, 
flince  these  children  were  not  by  the  obligement  to  represent  him,  or  to  be  heirs  of 
provision ;  there  can  therefore  remain  no  doubt,  but  this  obligation  in  the  contract 
of  marriage  was  binding  and  valid  from  the  beginning ;  and  that  the  daughter  who 
was  bom  very  soon  thereafter,  and  before  contracting  [8153]  ^t^Y  oi  the  competing 
debts,  was  thereby  from  the  time  of  her  birth,  a  just  and  lawful  creditor  for  the  sums 
payable  to  her  by  the  contract,  as  much  as  if  a  bond  of  provision  had  at  that  time 
been  granted  to  her  nominatim,  and  duly  delivered ;  and  consequently  there  does  not 
appear  any  ground  in  law,  whereupon  these  obligements  can  be  reduced  by  subsequent 
creditors,  or  they  preferred  to  her,  otherwise  than  according  to  the  priority  of  their 
respective  diligences.  It  remains  but  to  notice  some  decisions,  to  show  this  plea  is 
not  without  precedent :  Sir  Alexander  Hamilton  of  Hags,  in  his  first  contract  of 
marriage,  bound  himself  to  provide  the  sum  of  24,000  merks  to  the  daughters  of  the 
marriage,  payable  at  their  resj^ective  ages  of  sixteen  years :  The  Lords,  21st  February 
1690,  Found  by  the  conception  of  the  foresaid  contract  of  marriage,  the  daughters 
are  not  heirs  of  provision,  nor  is  the  provision  thereby  conceived  in  their  favours  a 
simple  destination  of  succession ;  but  found  by  the  contract,  the  daughters  are 
formally  stated  creditors  to  their  father  ;  and  therefore  repelled  the  grounds  of  pre* 
f erence  proponed  for  the  posterior  creditors,  and  preferred  the  children  according  to 
their  diligence,  the  same  having  been  raised  in  the  childrens  own  name,  against  the 
father,  in  his  lifetime,  after  the  elapsing  of  their  respective  terms  of  payment." 
Another  decision  is  as  follows  :  Sir  Robert  Preston,  in  his  contract  of  marriage  with 
his  second  wife,  obliged  himself  to  pay  20,000  merks  to  the  heirs  and  bairns  of  the 
marriage,  at  their  age  of  fifteen  years,  and  to  infeft  them  in  lands  for  security,  &c. 
In  a  competition  of  these  children  with  their  father's  onerous  creditors,  the  Lords, 
15th  July  1691,  "  Found,  that  the  children  of  Preston,  by  their  father  and  mother's 
contract  of  marriage,  were  only  heir  designative,  and  not  heir  substitute,  but  real 
and  formal  creditors  for  sums  therein  contained."  * 

"  The  Lords  found  the  Creditors  not  Referable,  but  that  the  daughter  must  come 
in  jmH  passu  with  them,  according  to  their  several  diligences." 

Fd,  Die.  V.  1,  p.  540.     Rem.  Dec.  v.  1,  No.  45,  p.  89. 


No.  3.     [8163]  James  Kennedy  v.  His  Father's  Relict.    July  15,  1622, 

James  Kennedy  executor  dative  to  Robert,  his  father,  pursues  his  relict  for  the 
goods  and  gear  confirmed.  She  excepts  she  has  retention  of  the  half,  because  the 
defunct  had  no  bairns  extant  the  time  of  his  decease,  but  this  pursuer,  who  is  heir,  and 
cannot  be  both  heir  and  have  a  bairn's  part,  and  be  counted  a  bairn,  to  make  the 
testament  divide  in  three,  in  prejudice  of  the  relict.  Simile,  if  there  were  more  bairns 
nor  the  heir,  and  all  forisfamiliate  but  he,  the  testament  would  divide  in  two  only. 
Ergo,  the  like  where  there  is  no  bairns  at  all  by  the  heir.    Replied,  the  heir  is  excluded 

*  These  two  cases  will  be  found  voce  Provision  to  Heirs  and  Children. 
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by  another,  but  when  there  is  no  other,  he  is  a  bairn  et  facit  farUm  in  tegtamento.    The 
Lords  repel  the  allegeance,  in  respect  of  the  libel  and  reply. 

Reporter,  Reidhouse. — Act.  Ayton  &  Fletcher. — Alt.  Nicolbons,  Sen.  k  Juh.— 

Clerk,  Hay. 

Fol.  Die,  V.  1,  p.  543.    NicoUon,  MS.  No.  41,  p.  22. 


No.  4.    Chapman  v.  Gibson  and  Fingask,  her  Spouse.    June  17,  1631. 

The  husband's  children  of  a  former  marriage  come  in  with  the  wife's  executors  to  make 

a  tripartite  division. 

The  deceasedThomas  Gibson  having  begotten  a  daughter,  the  only  bairn  of  hisfiisl 
marriage,  after  whose  decease,  he  having  married  Marjory  Murray,  his  second  wife,  wbo 
dying  also  before  her  husband  ;  Chapman,  her  executor,  pursues  the  bairn  of  the  said 
first  marriage  and  her  spouse,  to  make  payment  of  the  equal  half  of  the  goods,  which 
the  said  umquhile  Thomas  Gibson  had  [8164]  the  time  of  tne  said  Marjory  her  decease ; 
wherein  the  Lords  found,  that  the  said  reUct,  nor  her  executors,  had  no  right  to  the  half 
of  the  said  goods,  but  only  to  the  third  part,  seeing  there  was  one  bairn  living  the  time 
of  the  relict's  decease,  whereby  her  husband's  gear  could  not  fall  in  a  twofold  divisioB, 
but  in  a  threefold  division.  Neither  was  it  respected,  as  the  pursuer  replied,  that  diis 
bairn  was  not  a  bairn  of  the  second  marriage  ;  and  also  he  alleged,  that  she  is  that 
person  that  is  heir,  and  hath  gotten  a  great  inheritance,  so  that  she  cannot  claim  aoj 
part  of  the  moveables,  being  heir  by  her  heirship.  This  was  not  res|>ected,  for  it  wai 
found  nevertheless,  that  the  testament  ought  to  have  a  threefold  division  ;  and  albeit 
she  be  heir  now  since  her  father's  decease,  yet  her  father  being  then  living  when  Maijory 
Murray,  the  second  wife,  died,  she  could  not  be  then  respected  as  heir,  but  as  a  banii ; 
for  heir  she  could  not  be,  her  father  being  in  life  ;  and  seeing  there  are  no  more  haiua 
but  she,  she  ought  to  have  a  bairn's  part  also  ;  though  it  were  proper  to  other  bairns,  if 
any  had  been,  to  have  excluded  the  heir,  as  is  not  in  this  case.  And  it  being  ako 
alleged,  that  by  contract  of  marriage  betwixt  the  said  Thomas  Gibson  and  his  scomd 
spouse,  it  was  provided,  that  the  husband's  goods  should  pertain  to  him  and  his 
executors,  and  the  wife's  to  her  and  her  executors,  and  none  of  them  should  seek  or 
have  right  to  any  of  others  gear,  but  to  their  own  allenarly  ;  this  contract  being  alleged 
not  to  be  obligatory  to  prejudge  the  defunct,  nor  her  executors,  in  her  part  of  the 
husband's  goods,  because  he  alleged  it  to  be  a  contract  contra  bonos  mores,  el  cofifra 
leges,  et  consuetudinem  patrice,  and  against  the  right  and  division  of  goods,  observed  ever 
in  this  kingdom  betwixt  man  and  wife ;  this  allegeance  against  the  contract  was 
repelled,  and  the  contract  found  good  and  lawful,  and  the  allegeance  thereon  sustained. 

Act. . — Alt.  Craig. — Clerk,  Gibson. 

Fd,  Die.  V.  1,  p.  543.    Durie,  p.  591. 


No.  5.  Hendersons  v.  Sanders,  Minister.    July  18,  1634. 

Found  in  conformity  with  Chapman  t?.  Gibson,  No.  4,  supra. 

One  Henderson's  Bairns  pursuing  their  mother's  second  husband,  which  mother 
was  executrix  to  her  first  husband,  their  father,  likeas  her  second  husband  was  executor 
to  his  wife,  their  mother,  for  payment  to  them  of  their  bairn's  part  of  the  gear,  and  of 
their  part  of  the  money  pertaimng  to  them,  falling  by  their  father's  decease,  together 
with  the  annualrent  of  the  said  money  continually  since  the  father's  decease,  and  since 
the  time  of  their  mother's  intromission  therewith  ;  and  also  for  payment  of  the  eqn&l 
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half  of  the  goods  and  gear  contained  in  their  mother's  testament,  whereto  they  had  right 
as  bairns,  and  nearest  of  kin  to  their  mother ;  this  pursuit  being  moved  before  the 
Commissary  of  Murray,  and  sentence  given  thereupon  against  the  defender,  viz.  the 
bairn's  goodfather,  the  second  husband  of  their  mother,  as  [8165]  executor  to  her,  he 
compearing  ;  which  decreet  being  suspended  by  him,  upon  this  reason,  viz.  That  he,  nor 
yet  his  umquhile  spouse,  could  not  be  subject  to  annualrents,  they  being  only  executors, 
who  by  the  law  are  not  subject  to  pay  annualrents,  specially  before  sentence,  for  any 
terms  before  they  were  decerned  ;  and  there  being  nine  or  ten  years  betwixt  the  first 
husband's  decease  and  the  time  of  the  sentence,  and  also  two  or  three  years  betwixt 
their  mother's  decease  and  the  said  decreet,  no  reason  can  make  either  her,  if  she  were 
living,  or  him,  liable  in  annualrent,  seeing  executors  cannot  be  subject,  but  at  most 
from  the  time  of  the  sentence  ;  and  the  chargers  opponing,  that  they  having  meddled 
with  the  monies,  and  employed  the  same  to  their  use,  and  &ey  being  but  minors  all  this 
time,  they  are  excusable  not  to  have  pursued  more  timely  for  their  monies  ;  and  the 
suspenders,  and  their  mother's  intromission  therewith,  ought  not  to  be  profitable  to 
them  to  their  prejudice  ;  and  they  opponed  the  decreet  given  against  them  in  faro 
contradidorio  ;  the  Lords,  in  respect  of  the  sentence  given  farte  comparente,  found  the 
letters  orderly  proceeded,  albeit  most  of  the  Lords  were  of  different  judgments,  some 
thinking  that  executors  are  not  subject  to  pay  annualrent,  specially  before  sentence  ; 
and  others  were  of  a  contrary  judgment  in  this  case,  where  the  bairns  were  minors,  and 
the  mother  and  father-in-law  had  intromitted  with  the  money ;  but  because  of  the 
sentence  standing  parte  camparente,  decreet  was  given  as  said  is.  Item,  where  the 
decreet  decerned  the  father-in-law  to  pay  the  half  of  the  gear  to  the  bairns,  as  having 
right  to  that  half  by  their  mother's  decease,  the  Lords  found,  that  the  bairns  could  not 
claim  the  half,  because  the  mother's  testament,  by  whose  decease  they  sought  the  same, 
could  give  them  only  right  to  a  third  of  the  goods  and  gear  which  belonged  to  her 
husband  convened ;  for  although  there  were  no  bairns  procreated  betwixt  the  said  second 
husband  and  her,  yet  the  said  husband  had  bairns  living  of  a  prior  marriage,  who 
behoved  to  be  reputed  to  have  their  own  interests,  and  a  third  part  of  their  father's 
goods  ;  and  consequently  they  found  the  wife's  testament  should  not  been  confirmed 
as  it  was,  by  a  two-fold  division,  giving  the  wife  the  one  half,  and  the  husband  the 
other,  but  that  there  ought  to  have  been  a  division  in  three  parts,  viz.  the  wife  one  third, 
the  husband  another  third,  and  the  third  third  to  the  husband's  bairns ;  so  by  this 
decision,  the  wife  and  the  husband,  albeit  having  no  bairns  betwixt  them,  yet  where 
the  husband  has  bairns  of  another  marriage,  the  wife  dying  transmits  right  only  to  her 
nearest  of  kin,  to  the  third  part  of  their  gear  allenarly  ;  and  the  bairns  of  the  husband, 
although  not  gotten  of  that  marriage,  have  right  to  a  third  fictione  juris.  For  their 
father  living,  they  cannot  have  right  to  any  bairns'  part  of  gear,  so  long  as  he  lives  ; 
but  it  was  reputed  as  a  right  in  their  person,  to  exclude  the  wife  from  any  right  further 
than  a  third,  seeing  the  whole  gear  being  de  jure  in  bonis  mariti,  and  he  dominus,  it  was 
not  thought  reasonable  to  give  the  wife  the  half,  thereby  to  exclude  the  bairns,  and  to 
give  them  no  [8166]  nght  to  their  father's  gear  ;  and  albeit  this  was  considered  by  the 
Lords,  yet  it  could  not  be  effectual  to  give  the  bairns  any  right  thereto,  so  long  as  the 
father  lived  ;  and  albeit  also  the  chargers  alleged,  that  seeing  the  father  is  living,  the 
bairns  could  not  have  right,  and  that  the  husband  is  truly  reputed  in  law  to  be  dominus 
omnium  honorum,  as  the  party  alleged,  therefore,  with  the  more  reason,  and  in  law, 
should  his  wife  have  the  half  of  all  which  he  had  the  time  of  his  decease  ;  which  allege- 
ance  was  repelled,  and  the  wife's  part  restricted  to  a  third,  as  said  is. 

Act.  Ja.  Gibson. — Alt. . — Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  543.     Durie,  p.  728. 


No.  6.  Justice  v.  His  Father's  Disponees.    November  10, 1737. 

A  man  who  had  only  one  son  who  succeeded  to  him  in  his  land  estate,  and  no  other 
children,  made  a  disposition  of  his  moveables  mx>rtis  causa  to  certain  trustees  for  the 
behoof  of  his  grandchildren,  which,  after  his  death,  being  quarrelled  by  his  son,  as  in 

mob;  I,  ai* 
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prejudice  of  his  legitim,  the  Lords  ''  found  the  pursuer  entitled  to  a  legitim,  ezmI 
reduced  the  disposition  in  so  far  as  it  was  prejudicial  thereto.*' 

The  heir  is  no  less  entitled  to  a  legitim  than  the  other  children,  though,  if  he  insiit 
on  it,  he  must  collate  ;  and  if  he  was  not  de  jure  entitled  to  it,  he  could  no  more  daim  a 
share  of  the  moveables  upon  collating,  than  the  younger  children  can  claim  the  heiitaj^ 
upon  collating.  It  is  also  triii  juris^  that  though  there  be  but  one  child  who  is  heir, 
and  a  relict,  the  testament  is  tripartite  as  well  as  where  there  are  more  diildren ;  but 
if  the  heir  were  not  de  jure  entitled  to  a  legitim,  it  should  be  only  bipartite.  But  why 
then  should  not  he  have  been  obliged  to  collate  the  heritage  with  the  disponees  !  For 
this  reason,  that  the  right  to  demand  collation  is  a  privilege  personal  and  peculiar 
to  the  executor  at  law,  and  to  no  other. 

Fd,  Die.  V.  1,  p.  543.    KUherran,  No.  1,  p.  332. 


No.  8.  [8167]  liABTiN  V.  Aqkew.    February  22,  1749. 

Legitim  not  due  to  the  heir  without  collating,  where  all  the  other  children  have  ac- 
cepted provisions  m  satisfaction. 

Andrew  Agnew,  late  of  Scheuchan,  died  widower,  leaving  two  sons,  Robert  the 
eldest,  now  of  Scheuchan,  and  James ;  and  Robert  having  confirmed  executor  dative 
^tia  nearest  of  kin,  and  intromitted  with  the  whole  moveables,  a  process  was  brou^t 
against  him  at  the  instance  of  Qilbert  Martin,  as  assignee  by  James  the  younger  son, 
to  account  for  his  intromissions. 

It  was  pleaded  for  Robert,  That'  James  had  in  his  father's  lifetime  accepted  of  a 
provision  in  satisfaction  of  his  legitim  and  bairn's  part  of  gear,  and  that  therefore  hii 
claim  was  to  be  restricted  to  the  dead's  part ;  and  that  he  cotdd  have  no  part  of  the 
legitim,  which,  by  his  forisfamiliation,  did  wholly  belong  to  the  defender. 

But  it  being  answered  for  the  pursuer,  That  the  defender  being  heir,  could  have  no 
claim  to  any  part  of  the  executry,  unless  he  would  collate  ;  the  Ordinary  **  repeDed 
the  defence,  in  respect  of  the  answer  "  ;  and  the  Lords  once  and  again  ^*  adhered," 
not¥rithstanding  the  reply  for  the  defender,  that  collation  can  only  be  sought  frcun 
the  heir  by  those  who  have  a  right  in  the  subject  which  the  heir  claims,  as  where  he 
claims  to  concur  in  the  dead's  part  with  the  nearest  of  kin,  or  in  the  legitim  with  die 
other  children  who  have  title  to  a  legitim ;  but  where  the  children  have  renounced 
their  legitim,  they  can  no  more  require  the  heir,  claiming  his  legitim,  to  collate,  than 
the  relict,  or  the  executors,  or  legataries  named  by  the  defunct,  can  do.  The  reason 
is  all  the  same,  that  they  have  no  interest  in  the  legitim,  the  subject  which  the  heir 
claims. 

It  was  admitted  on  all  hands  to  be  an  established  point,  that  where  the  heir  ib 
the  only  child,  he  is  entitled  to  the  legitim  in  a  question  with  the  relict,  or  with  the 
disponees,  to  whom  the  father  may  have  conveyed  his  moveables,  as  in  Justice's  case. 
No.  6,  p.  8166.  And  the  Lords,  who  difEered  from  the  judgment  here  given,  could 
see  no  reason  why  the  heir  should  not  have  the  same  titie  to  it,  where  all  the  other 
children  had  renounced ;  as  children  who  have  renounced  their  legitim,  are,  with 
respect  to  the  legitim,  to  be  considered  as  not  in  being.  And  further,  where  there  i« 
a  relict  and  no  heritage,  and  all  the  children  have  renounced  their  legitim  or  bain's 
part  of  gear,  the  division  is  bipartite  between  the  relict  and  dead's  part ;  and  so  it 
must  be,  because  there  is  no  person  in  being  entitled  to  a  legitim.  But  as  [8168]  ^^ 
cannot  be  said,  where  besides  the  younger  children  who  have  renounced,  there  is 
also  an  heir,  who,  ex  concessis,  is  proprio  jure  entitled  to  the  legitim  when  tilie  only 
child,  they  could  not  see  a  reason  why  he  should  be  excluded  f  cm  it  by  the  oiha 
children,  where  themselves  had  no  interest  in  it ;  or  why,  by  and  through  tiiiem,  the 
relict's  interest  should  be  extended  from  a  third  to  a  half.  The  case  was  also  figured, 
that  the  father,  after  having  forisfamiliated  all  his  younger  children,  should  bequeath 
his  whole  moveables  to  a  stranger,  no  challenge  would  lie  against  this  deed  to  the 
younger  children,  in  respect  they  had  renounced  their  legitim ;  but  would  tiie  heir 
therefore  be  barred  from  claiming  his  legitim  from  the  stranger  disponee  ?  This 
was  thought  not  pleadable. 
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But  all  this  notwithstanding,  the  plurality  found  as  above,  putting  the  whole  upon 
this  one  proposition.  That  wherever  an  heir  claims  any  part  of  the  moveables,  he  is 
bound  to  collate  ;  and  that  where  he  is  the  only  child,  he  is  just  in  the  case  as  if  he  had 
collated  ;  but  with  which  the  minority  were  not  satisfied,  for  the  reason  above  given 
from  the  nature  of  collation. 

There  was  an  argument  pleaded  by  the  procurators  for  the  pursuer,  from  the 
import  of  the  younger  children's  renunciation,  as  what  had  no  operation  in  favour  of 
the  heir,  but  only  enabled  the  father  to  test  upon  the  whole  ;  or,  in  other  words,  that 
thereby  the  legitim  accresced  to  the  dead's  part.  But  as  no  notice  was  taken  of  this 
by  the  Lords,  and  that  it  is  a  construction  altogether  imaginary,  such  renunciation 
being  truly  an  extinction  of  the  right  renounced,  as  if  it  had  never  existed,  it  is  enough 
to  have  just  mentioned  it. 

Fd.  Die.  V.  3,  p.  383.    KUkerran  (Legitim),  No.  4,  p.  334. 


No.  9.    [8170]  IsoBBL  Jeevky  v.  John  and  Thomas  Watt.    January  7, 1762. 

Executors  of  a  posthumous  child  entitled  to  that  child's  legitim,  though  not  confirmed, 
notwithstanding  a  general  disposition  by  the  father  to  his  wife.  The  wife 
having  in  her  contract  of  marriage  accepted  certain  provisions  in  full  of  all  terce 
of  lands,  or  third  or  half  of  moveables,  the  child's  legitim  found  in  this  case  to 
amount  to  one  half  of  the  moveables. 

laobel  Jervey,  in  her  marriage  contract  with  William  Watt,  accepted  a  certain 
annuity  *'  in  full  of  all  terce  of  lands,  or  third  or  half  of  moveables,  whicn  might  fall  to 
her  by  the  decease  of  her  husband." 

Upon  the  4th  of  May  1754,  William  Watt,  the  husband,  executed  a  general  dis- 
position of  his  whole  efEects  in  favour  of  his  wife,  and  named  her  his  executrix, 
reserving  power  to  alter  at  any  time  in  his  life,  and  dispensing  with  the  not  delivery. 

William  Watt  died  upon  the  22d  of  January  1755  ;  and,  about  six  weeks  there- 
after, his  wife  was  delivered  of  a  daughter. 

This  child  having  lived  only  a  few  months,  John  and  Thomas  Watts,  brothers  of 
William,  brought  an  action  against  his  relict,  to  account  for  the  whole  of  her  husband's 
estate  ;  in  which  they  insist^,  that  the  settlement  in  her  favour  could  have  no  effect^ 
because  of  the  conditio  si  sine  liberis.  But,  in  this  plea,  they  were  overruled  by  the 
judgment  of  the  Court. 

They  next  insisted,  that  as  nearest  of  kin  to  their  defunct  niece,  they  were  entitled 
to  the  half  of  the  moveables  as  her  legitim. 

This  demand  occasioned  two  Questions,  Imo,  Whether  any  legitim  could  be 
claimed  by  them  ?  and,  2do,  What  the  extent  of  such  legitim  should  be  ? 

Pleaded  for  the  relict  upon  the  first  point,  Although  it  has  been  found  that  a  father 
cannot,  by  a  testamentary  deed,  disappoint  his  children  of  their  legitim,  no  testament 
has  hitherto  been  set  aside,  quoad  the  lesitim,  at  the  instance  of  the  extraneous  heirs 
of  such  children.  The  interest  of  a  child,  and  of  the  heir  and  successor  of  such  child, 
appear  to  be  very  different.  A  father  is,  by  the  law  of  nature,  bound  to  aliment  his 
children ;  they  are  therefore  understood  to  have  an  interest  in  his  efEects  after  his 
death,  which  it  is  not  in  his  power  to  disappoint.  But  as  this  duty  respects  only  the 
children  themselves,  their  right  cannot  descend  to  their  heirs,  so  as  to  prevent  him 
from  disposing  of  his  goods  by  testament. 

By  the  Roman  law,  from  which  the  doctrine  of  the  legitim  is  derived,  the  querda 
inoffieiosi  testamenti  was  only  competent  to  children  and  parents,  and  did  not  descend 
to  the  heirs  of  the  children  in  the  case  of  their  surviving  the  testator,  but  d3dng  ante 
motam  querdam  ;  L.  15,  Z>.  De  inofficioso  testam. 

When  the  present  testament  was  made,  William  Watt  had  no  children.  The 
child  which  his  wHq  afterwards  brought  forth  was  not  then  begot ;  he  might  therefore 
lawfully  dispose  of  all  his  moveables  at  that  time.  It  is  true,  that  the  after  existence 
of  the  child  might  entitle  her  to  quarrel  the  deed,  either  in  whole  or  in  part,  according 
to  circumstances ;  but,  as  she  did  not  live  to  do  so»  there  seems  to  be  no  foundation^ 
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either  in  law  or  practice,  for  extending  the  power  of  challenge  to  the  piirsners,  or 
any  other  extraneous  heirs.  If  it  be  competent  to  them,  it  must  also  descend  to 
relations  at  the  distance  of  [8171]  ^^  or  twenty  degrees  ;  nay,  even  to  the  uUimus 
hcBres.  And  it  appears  not  a  little  absurd  to  suppose,  that  a  father  should  not  have  it 
in  his  power  to  settle  his  moveables,  so  as  to  prevent  a  donatar  of  uUimu^  hceres  from 
taking  them  ;  nor  is  it  of  any  moment  that  children  transmit  their  legitim  wiliiont 
confirmation,  as  that  is  no  more  than  a  piece  of  form.  The  case  of  succession  ab 
intestato,  is  very  different  from  the  present,  where  a  father  has  disposed  of  his  ef ectB 
by  a  will,  and  settled  his  succession. 

Answered  for  the  pursuers,  Nothing  is  better  established  in  the  law  of  Scotland, 
than  that  the  legitim  vests  in  children  ipso  jure ;  and  this,  of  itself,  is  sufficient  to 
answer  all  the  arguments  urged  upon  the  part  of  the  defender.  If  the  child  had  been 
confirmed,  the  legitim  would  have  transmitted  to  her  nearest  of  kin  ;  because,  by 
confirmation,  it  would  have  been  fully  vested  in  her  person  ;  and  as  it  is  a  fixed  point, 
that  it  vests  equally  without  confirmation,  it  must  equally  transmit  in  the  one  case  u 
in  the  other.  This  point  is  also  settled  by  several  decisions  recited  in  the  Dictionary, 
by  which  it  has  been  constantly  found,  that  children  surviving  their  father  transmit 
their  legitim  to  their  nearest  of  Idn,  though  they  die  without  establishing  it  in  their 
own  person  by  confirmation.  And  in  the  case  of  Christie,  13th  July  1681,  §  6,  ft.  (. 
where,  after  the  death  of  a  father  who  had  named  his  daughter  Jean  his  executrix, 
and  substituted  another  in  the  case  of  her  decease,  a  posthumous  son,  James,  vas 
born,  the  Court,  in  a  question  betwixt  James  (who  was  confirmed  executor  to  his 
sister  upon  her  death),  and  the  substitute,  found,  that  the  substitution  could  onlj 
reach  to  the  dead's  part,  and  that  the  bairn's  part  belonged  to  James,  as  nearest  of 
Idn,  and  executor  to  Jean.  From  which  it  appears,  that  a  father  cannot  so  much  as 
appoint  a  substitute  to  his  children  in  the  legitim,  in  bar  of  the  nearest  of  kin. 

Nor  is  it  of  any  consequence,  that  by  the  Roman  law,  the  querda  inoffieiosi  did  not 
transmit  to  heirs,  unless  moved  by  the  child,  parent,  or  brother,  to  whom  it  was 
competent.  It  was  considered  as  an  actio  injuriarum,  I.  8,  D.  Be  quer.  inoff.  and  it 
was  an  established  point  with  them,  that  actio  injuriarum  hcBredi  non  datur.  But  in 
this  country,  in  which  there  is  not  the  same  abhorrence  at  the  resdndatio  testamatti, 
the  demanding  the  legitim  is  by  no  means  considered  as  an  actio  injuriarum ;  and 
therefore  it  has  been  established,  that,  though  the  child  die  without  making  a  demand, 
or  without  any  aditio  hcereditatis  or  confirmation,  the  legitim  will  nevertheless  tnuismit 
to  its  nearest  of  kin. 

Pleaded  for  the  relict  upon  the  second  point,  Supposing  a  legitim  due,  it  can  odI? 
extend  to  a  third  of  the  moveables ;  for,  although  her  acceptance  of  a  special  pro- 
vision might  have  barred  her  from  claiming  any  share  of  her  husband's  moveables, 
ab  intestcUOy  the  case  is  very  different  here,  where  she  claims  upon  an  universal  dis- 
position, granted  before  the  existence,  or  even  conception  of  the  child.  The  contract 
of  marriage  bein^  a  paction  betwixt  the  husband  and  wife,  they  had  the  sole  interest 
in  the  mutual  stipulations  in  favour  [81721  of  each  other.  The  renunciation  of  the 
wife's  legal  provision  was  made  in  favour  of  her  husband  ;  he  therefore  was  at  liberty 
to  pass  from  it,  and  to  put  her  in  the  same  situation  as  if  no  such  stipulation  had  bees 
made  ;  and,  although  the  disposition  mentions  nothing  with  regard  to  impairingtke 
legitim,  or  altering  the  wife's  conventional  provisions,  it  must  be  held  as  equivalent 
to  an  express  discharge  of  her  renunciation,  as  the  greater  certainly  includes  the  less. 
Being  a  disposition  of  his  whole  effects,  he  must  be  understood  to  have  given  to  his 
wife  whatever  was  in  his  power  to  give  ;  and  that  he  could  have  restored  her  against 
any  stipulation  made  in  his  own  favour,  cannot  be  disputed. 

Answered  for  the  pursuers,  Tne  legitim  is  a  portion  of  goods  over  which  the  father 
has  no  power  of  disposal.  It  necessarily  accrues  to  the  children,  ipso  facto,  upon  his 
death  ;  and  as,  where  there  is  no  relict,  or  where  she  has  renounced  her  jus  relicUB, 
the  half  of  the  father's  moveables  falls  to  them  ;  so,  from  the  nature  of  t^e  thing, 
no  testamentary  deed,  or  mortis  causa  donation,  which  takes  not  effect  till  after  death, 
can  exclude  or  diminish  their  share.  So  indeed,  it  was  solemnly  determined  in  the  case 
of. Henderson,  February  1728,  §  6,  A.  U  Although,  therefore,  William  Watt  had 
expressly  taken  away  or  diminished  his  child's  legitim  by  his  deed,  which  was  otHj 
to  take  place  after  his  death,  it  could  not  have  been  effectual  for  that  purpose ;  and 
far  less  can  the  legitim,  in  this  case,  be  disappointed  or  impaired  by  an  implied  or 
presumed  intention.    The  only  will  that  can  be  presumed  for  him,  is,  that  he  meant 
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to  grant  to  his  wife  what  was  in  his  power  to  give  her,  viz.  the  dead's  part ;  but  that 
he  had  no  intention  to  encroach  upon  the  legitim,  which  was  not  under  liis  power. 
The  universal  disposition  cannot  therefore  be  held  as  equivalent  to  a  discharge  of  the 
wife's  conventional  rights,  and  as  restoring  her  to  her  legal  provisions. 

**  The  Lords  found,  that  the  legi.im  was  due,  and  that  the  pursuers  were  entitled 
to  a  bipartite  division  of  William  Watt's  moveables."  See  Jervey  v.  Watt,  voce 
Implied  Condition,  No.  52,  p.  6401. 

Act.  Wal.  Stewart. — Alt.  James  Dundas. 

A.  W.  Fd,  Die.  V.  3,  p.  382.    Foe.  Cd.  No.  73,  p.  164. 


No.  10.      James  Skinner  v.  William- Ann  Skinner.    December  20,  1775. 

A  son  who  had  received  a  sum  in  his  father's  lifetime,  found  obliged  to  collate  it. 

In  an  action  brought  at  the  instance  of  the  younger  son,  against  the  elder,  to 
account  for  his  intromissions  with  the  efiects  of  their  deceased  father,  who  died 
intestate  and  a  widower,  and  consequently  his  succession  fell  to  be  divided  in  two 
parts,  legitim  and  dead's  part,  the  pursuer  insisted,  That  the  defender  is  bound, 
before  he  can  claim  any  share  of  legitim  in  this  case,  to  collate  the  sum  of  £100  Sterling, 
advanced  him  by  his  father,  as  well  as  the  sums  which  have  [8173]  already  been  paid, 
or  may  hereafter  be  paid  in  virtue  of  a  bond  of  annuity  granted  by  the  father  to  the 
defender's  wife. 

The  first  of  these  subjects  of  collation  was  vouched  by  a  bond  granted  by  the 
father,  dated  4th  October  1770,  and  proceedingupon  the  following  narrative :  "  Whereas 
Alexander  Smith,  late  master  of  his  Majesty's  ship  the  'Favourite,'  my  son-in-law,  has, 
at  my  request,  advanced  and  lent  to  me  the  sum  of  £100  Sterling,  presently  requisite 
to  be  applied  for  extricating  the  affairs  of  William- Ann  Skinner,  my  eldest  lawful  son, 
who  intends  to  go  soon  abroad  in  the  service  of  the  East  India  Company ;  and  as  the  said 
Alexander  Smith  has  agreed  not  to  demand  either  the  said  principal  sum,  or  interest, 
till  after  my  death,  and  to  accept  of  my  obligation  underwritten,  for  payment  of  the 
same,  in  these  terms  :  Therefore,  &c."  Which  bond  appeared  to  have  been  paid  and 
discharged  since  Mr.  Skinner's  death. 

The  other  subject  of  collation  was  a  bond  of  annuity  for  £15  a-year,  of  the  same 
date  above-mentioned,  executed  by  the  deceased  Mr.  Skinner,  in  favour  of  the  wife  of 
the  defender,  to  subsist  while  he  remains  abroad,  or,  in  case  of  his  predecease,  while 
she  remains  a  widow :  And  it  proceeds  on  the  following  narrative  :  "Whereas  William- 
Ann  Skinner,  my  eldest  lawftd  son,  intends  soon  to  go  abroad,  and  enter  into  the  service 
of  the  Honourable  East  India  Company,  whereby  he  will  be  obliged  for  some  time  to 
live  separately  from  his  wife  and  family  ;  and  that  I  have  resolved  to  contribute  some- 
what for  their  better  subsistence  and  aliment  during  my  said  son's  absence,  or  in  the 
event  of  his  decease,"  &c. 

The  Lord  Ordinary  repelled  the  plea  of  collation  insisted  on  by  the  pursuer,  who 
reclaimed,  premising,  that  to  one  now  under  the  pressure  of  poverty,  the  question  of 
collation  becomes  of  considerable  moment  in  adjusting  the  proportion  which  he  is 
entitled  to  draw  of  the  small  remains  of  his  father  s  succession  ;  and,  upon  the  point 
of  law. 

Pleaded  ;  By  the  equitable  rule  of  coUation,  every  child  claiming  an  interest  in  the 
legitim,  is  bound  to  bring  in,  and  collate,  whatever  provisions  may  have  been  executed 
by  the  father  in  his  favour  during  hfetime.  In  order  to  exclude  collation,  there  must 
be  a  clear  indication  of  the  will  of  the  deceased  to  that  purpose  ;  but  it  cannot,  in  this 
case,  be  pretended,  that  there  is  any  express  declaration  of  Mr.  Skinner's  will,  that  the 
defender  should  have  either  of  the  above  provisions,  without  their  being  subject  to 
collation. 

With  respect  to  the  £100,  which,  it  has  been  urged  by  the  defender,  was  a  free  gift 
from  his  father,  for  the  purpose  of  enabling  him  to  go  out  to  India,  and  cannot  therefore 
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be  considered  as  a  proper  subject  of  collation ;  in  the  first  place,  the  situation  of  Mr. 
Skinner's  affairs  when  this  £100  was  borrowed  byhim  from  his  son-in-law,  and  advanced 
to  the  defender,  merits  particular  attention.  It  appears,  that  all  that  he  had  in  the 
world,  did  not  exceed  a  few  hundred  pounds,  and  the  sum  that  was  advanced  totJie 
defender  must  therefore  be  considered  as  large  and  exorbitant,  compared  with  fte 
funds  of  which  his  father  was  possessed. 

[8174]  2dl7,Let  the  situation  in  which  the  defender  then  was,  be  next  consideied. 
He  was  long  past  the  period  of  education  ;  nor  was  this  sum  advanced  on  his  first  ontset 
in  life  ;  on  the  contrary,  he  had  been  for  many  years  in  the  army,  was  married,  and  had 
a  family ;  so  that  the  sum  advanced  to  him  in  these  circumstances  can  never  be  con- 
sidered in  any  other  light  than  as  an  advance  of  money  to  him  byway  of  provision,  whidi 
he  therefore  was  undoubtedly  bound  to  collate  with  the  pursuer  in  adjusting  their 
respective  proportions  of  the  legitim.  For  it  is  laid  down,  that  every  advance  of 
money  by  a  father  to  a  child,  where  there  are  not  circumstances  sufficient  to  show 
a  contrary  purpose  in  the  father,  must  sufier  collation ;  vide  Erskine,  b.  3,  tit.  9,  §  24. 

2do,  The  bond  of  annuity  of  £15  a-year  to  the  defender's  wife,  must  be  looked  upon 
as  equivalent  to  a  provision  in  favour  of  the  defender  himself.  It  is  a  provision  to  his 
wife  and  family,  for  whom  he  was  and  is  bound  to  provide  ;  and  he,  therefore,  clearly 
derives  an  annual  benefit  from  it,  being  relieved  to  that  extent  of  the  expense  he 
otherwise  would  be  put  to.  It  now  appears,  that  this  annuity  does  more  than  exhaust 
the  annual  produce  of  the  free  residue  of  Mr.  Skinner's  efEects,  after  psLym^  his  debts, 
and,  among  others,  the  £100  before  mentioned.  And  it  were  extremely  hard,  that, 
when  the  funds  are  burdened  in  this  manner,  by  means  of  provisions  in  favour  of  the 
defender  and  his  family,  the  pursuer  should  not  at  least  be  entitled  to  insist  for  his 
collating  the  benefit  which  he  has  thence  derived,  or  may  hereafter  derive. 

Answered ;  Admitting  the  general  rule  of  collation  laid  down  by  the  pursuer,  it 
will  by  no  means  follow,  from  thence,  that  there  is  any  room  for  collation  in  the  present 
case.  The  collation  even  of  large  provisions  may  be  excluded  by  the  father  UmseU, 
if  it  appears  to  be  his  will  to  do  so,  and  that,  without  distin^shing  whether  such  will 
be  clearly  expressed,  or  is  only  to  be  gathered  by  implication  ;  Erskine,  b.  3,  tit.  9, 
§25. 

But  if  (as  there  laid  down)  in  the  case  of  a  provision  to  children,  which,  in  its  own 
nature,  implies  the  idea  of  forisfamiliation,  and  something  set  apart  for  them,  as 
separate  and  distinct  from  the  family  of  their  father,  it  is  aUowable  for  the  father  to 
qualify  that  provision,  so  as  to  enable  them  to  draw  their  share  of  the  legitim  over  and 
above  the  provision  actually  made  for  them  ;  and  if  even  such  qualification  will  be 
presumed,  from  facts  and  circumstances,  distinct  from  the  express  will  of  the  father,  it 
follows,  a  fortiori,  that,  in  the  case  of  a  sum  gifted  and  delivered  over  for  present  use, 
abstracting  from  the  idea  of  a  provision,  or  of  forisfamiliation,  such  sum  can  never  be 
supposed  to  come  in  comjnUo  of  the  legitim  ;  nor  can  the  person  receiving  it  be  obliged 
to  collate,  so  as  to  increase  the  amount  of  the  funds  from  which  the  legitim  is  to  be 
drawn. 

Such,  however,  is  the  case  with  regard  to  the  £100  in  question. 

The  late  Mr.  Skinner  certainly  had  it  not  in  view,  when  he  advanced  this  £100  for 
the  purposes  of  the  defender,  to  diminish  any  right  the  defender  his  eldest  son  had  to  his 
executry  upon  his  death  ;  for,  as  the  pursuer  had  not  been  heard  of  for  several  years,  his 
father  concluded  that  he  was  dead ;  and,  as  his  [8175]  daughters  were  forisfamiliated 
at  their  marriages,  he  must  have  taken  it  for  granted  that  the  defender  would  enjoj 
every  thing  he  should  leave  behind  him  at  the  time  of  his  death. 

And  far  less  can  the  defender  be  bound  to  any  such  collation,  on  account  of  the 
annuity  which  was  settled  on  his  wife  ;  for,  how  much  soever  a  child  may  be  obliged  to 
account  for  provisions  made  directly  to  himself,  it  is  impossible  he  can  be  made  to 
account  for  provisions  made  to  third  parties,  however  nearly  tiiey  may  be  connected 
with  him,  or  however  dependent  they  may  be  upon  him.  The  defender's  father  was 
at  liberty  to  dispose  of  his  effects  by  deeds,  inter  vivos,  as  he  should  think  proper.  He 
might  have  granted  bonds  to  the  defender's  children,  to  the  full  extent  of  what  he  was 
worth ;  nor  could  such  bonds  have  been  quarrelled  by  the  pursuer,  in  order  to  let  him 
into  a  legitim.  And  it  was  surely  equally  competent  to  Mr.  Sldnner  to  do  an  act  of 
kindness  to  the  defender's  wife,  by  settUng  a  small  annuity  upon  her  during  her 
husband'js  absence,  or  her  widowhood.  There  are  therefore  here  no  termini  habile$ 
for  collation. 
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Observed  on  the  Bench  ;  £100,  in  this  instance,  was  a  large  sum,  and  which  could 
not  be  considered  as  of  the  same  nature  with  advances  made  by  a  father  on  account  of 
his  son's  education,  which  are  exempted  from  collation. 

The  Court  found,  '"  That  the  defender  must  collate  the  principal  sum  of  £100  in 
question,  but  not  the  interests ;  and,  as  to  the  annuity,  remitted  to  the  Lord  Ordinary  to 
hear  parties  farther  on  that  point." 

P'^Act.  J.  Scott. — Alt.  Wight. — Clerk,  Pbinglb. 

Fol.  Die.  V.  3,  p.  383.     Fac.  Cd.  No.  210,  p.  158. 


No.  19.        [8179]  Mrs.  Katharine  M*Gill  v.  The  Countess  of  Oxenford. 

February  17,  1671. 

A  bond  of  provision  being  granted  ^to'a  child  in  satisfaction  of  legitim,  the  bairns  part 
goes  wholly  to  the  other  children,  and  no  part^to  the  heir  or  executor,  who  are 
burdened  with  payment  of  the  bond. 

The  deceased  Viscount  of  Oxenford  having  named  his  son  executor  and  universal 

legatar,  he  gives  a  bond  of  provision  to  umquhile  Mrs.  Mary,  one  of  his  daughters,  in 

satisfaction  of  her  portion  natural  and  bairns  part ;  there  are  yet  three  children 

beside  the  heir,  and  the  said  Mrs.  Mary  did  survive  her  father,  and  in  the  count  and 

reckoning  of  his  executry,  the  three  surviving  children  claimed  half  of  the  moveables 

as  the  bairns  part.    It  was  alleged  for  the  Viscount,  the  universal  legatar,  That  a 

fourth  part  of  the  bairns  part  behoved  to  belong  to  him,  which  would  have  belonged 

to  Mrs.  Mary ;   because  the  bond  granted  by  the  defunct  being  in  satisfaction  of 

Mary's  bairns  part,  her  bairns  part  must  come  in  place  of  it,  and  not  accresce  to  the 

rest  of  the  bairns,  but  must  belong  to  him  as  executor  and  universal  legatar ; 

especially  this  bond  being  granted  on  deathbed,  is  only  effectual  as  a  legacy,  whereby 

the  defunct  did  burden  his  own  dead's  part,  which  can  be  no  otherways  understood 

than  thus,  that  he  would  make  up  Mary's  portion  to  £10,000,  her  bairns  part  being 

in  the  first  end  thereof ;  and  it  cannot  be  thought  his  meaning  to  exhaust  his  dead's 

part  further,  or  to  gift  any  thing  to  the  rest  of  the  bairns  by  the  accrescence  of  Mary's 

part.     It  was  answered.  That  such  bonds  of  provision  are  most  ordinary,  bearing  it 

to  be  in  satisfaction  of  their  bairns  part,  which  has  ever  been  so  interpreted,  that  the 

portion  of  the  bairn  so  satisfied  accresceth  to  the  rest  of  the  bairns  ;  and  it  was  never 

heard,  that  the  heir  or  executor  burdened  [8180]  ^th  such  bonds  of  provision,  did 

thereupon  recur  to  seek  that  share  of  the  bairns  part  which  was  satisfied  by  the  bond 

of  provision  ;  neither  is  there  any  odds  whether  tne  provision  were  by  legacy  or  bond, 

for  the  reason  of  recourse  being,  because  the  heir  or  executor  is  burdened  to  satisfy 

that  bairn,  and  so  in  either  case  doth  claim  the  share  of  that  bairn ;  neither  was  it  ever 

so  understood,  that  fathers  granting  such  bonds  of  provision  did  not  thereby  leave 

entire  the  bairns  part  to  the  remanent  bairns. 

The  Lords  found,  that  Mrs.  Mary's  share  of  her  bairn's  part  did  accresce  to  the 
rest  of  the  bairns,  and  did  not  belong  to  the  executor,  either  as  a  part,  or  in  place  of 
any  part,  of  the  £10,000,  but  the  same  did  solely  burden  the  dead's  part. 

Fol,  Die,  V.  1,  p.  544.    Stair,  v.  1,  p.  723. 


No.  23.     [8181]  Janet,  Jean,  and  Wilhelmina  Nisbbts  v.  Nisbet  of  Dirleton,  their 

Brother.    January  18,  1726. 

The  wife  accepting  a  voluntary  instead  of  her  legal  provision,  the  moveables  receive  a 
bipartite  division  betwixt  the  legitim  and  dead's  part,  equally  as  she  were  re- 
moved by  death.  Provisions  to  children,  unless  so  expressed,  are  not  imputed 
in  fcheir  legitim,  but  they  can  draw  both  separately. 

The  deceased  William  Nisbet  of  Dirleton,  in  his  contract  of  marriage  with  Mrs. 
Jean  Bennet,  his  second  lady,  provided  her  **  To  a  liferent-annuity  of  twenty-six 
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chalders  ten  bolls  victual,  which  she  accepted  in  full  satisfaction  of  teioe  of  lands, 
third  of  moveables,  or  others,  which  she  might  claim  by  law,  in  and  through  her  said 
husband's  decease."  In  the  same  contract,  "  he  obliges  himself,  his  heirs  and  suc- 
cessors, to  make  payment  to  the  daughters  of  the  marriage,  if  three  or  more,  the  som 
of  60,000  merks  ;  and  the  term  of  payment  is  after  the  said  William  Nisbet'i 
decease,  at  their  respective  ages  of  eighteen  years  complete,  with  annualrent,  Ac. 

After  the  death  of  their  father,  «lanet,  Jean,  and  Wilhelmina  Nisbets  brought  an 
action  against  the  present  Dirleton,  as  executor  nominate,  to  account  to  them  for  the 
half  of  the  defunct  s  free  moveables,  as  their  legitim.  Amongst  other  [8182]  defences, 
it  was  pleaded.  That  the  legitim  could  in  no  event  be  more  than  the  third  of  the  free 
gear,  seeing  the  defunct  has  left  a  relict  as  well  as  children. 

In  fortification  of  the  libel,  it  was  contended.  Though  there  both  be  a  relict  and 
children  existing  after  the  father's  decease,  if  either  the  relict  or  children  have  accepted 
of  a  provision  in  satisfaction  of  their  legal  claim,  the  division  of  the  free  moveables  &Us 
to  be  bipartite,  equally  as  where  children  only,  or  a  wife  only  is  left.  The  reason  is, 
that  the  wife,  children,  and  executors  of  the  husband,  having  each  a  right  fnro  ifMeito 
in  the  defunct's  moveables,  as  this  necessarily  falls  to  make  a  tripartite  division  when 
they  all  concur,  the  same  reason  points  out  a  bipartite  division  when  but  two  concur ; 
and  it  has  no  influence,  that  the  not  concurring  happens  through  the  death  of  the 
third  party,  or  any  other  reason  ;  because,  from  the  nature  of  the  thing,  each  has  i 
right  to  the  whole  subject,  unless  he  is  restricted  by  the  actual  concurrence  of  the  two 
other  parties.  To  enforce  this,  let  it  be  considered,  were  it  even  possible,  that  the 
husband  could  acquire  his  wife's  third,  so  as  to  add  only  to  the  dead  s  part,  mftlring  it 
two  parts,  and  the  legitim  one  ;  yet,  Imo,  The  wife's  acceptance  in  satisfaction  is  not  & 
conveyance,  but  a  renunciation ;  which,  in  as  much  as  the  wife's  right  is  not  a  pu 
crediti  against  the  husband  (whereby  a  renunciation  might  be  pleaded  as  a  consolida- 
tion of  her  share  with  his)  but  a  right  of  division,  which  would  need  a  conveyance, 
the  consequence  is  inevitable,  that  her  renunciation  can  have  no  other  effect,  but  to 
increase  the  capital  of  the  testament  to  be  the  subject  of  a  bipartite  division  betwixt 
the  legitim  and  the  dead's  part.  But,  2do,  Supposing  the  wife's  renunciation  had 
been  in  form  of  a  conveyance,  it  would  have  come  to  the  same,  from  this  consideration, 
that  all  acquisitions  of  moveables  by  the  husband  go  to  the  common  fund  of  executrr, 
and  are  at  his  death  subject  to  the  common  rules  of  division  above  explained.  Nor 
can  there  be  any  difiEerence,  whether  the  provision  accepted  in  satisfaction,  and  upon 
account  of  which  the  renunciation  is  made,  was  out  of  the  executry,  or  any  other 
subject,  for  the  case  here  is  the  same  as  where  a  land-estate  is  given  to  younger 
children,  which  they  accept  in  satisfaction  of  their  interest  in  the  moveables,  whose 
renunciation  would  have  the  individual  same  effect  as  if  they  had  got  so  much  for 
their  share  out  of  the  executry.  In  the  next  place,  As  the  pursuers  are  well  founded 
in  the  nature  of  the  thing,  they  want  not  sufficient  authority  beside  to  influence  a 
decision  in  their  favours.  In  the  instructions  given  to  the  Commissaries  anno  1666, 
which  they  are  ordered  to  observe  in  the  confirmation  of  all  testaments,  the  rules  of 
division  are  laid  down  to  the  same  purpose ;  thereby  it  is  appointed,  ih&t  if  the 
defunct  was  single,  and  had  no  bairns  in  familia,  the  whole  free  gear  should  pay  fuU ; 
that  if  he  left  both  wife  and  bairns  in  familia,  the  testament  should  divide  in  three 
parts,  and  the  third  part  only  pay  qttot,;  that  if  he  left  a  wife,  and  no  bairns,  the 
testament  should  be  divided  in  two,  and  the  half  of  the  free  gear  pay  ^uci  ;  and  that 
the  same  division  should  be  observed,  though  he  left  bairns  behind  him,  if  they  were 
all  forisfamiliate.  Now,  though  the  case  of  children  in  familia^  and  [8183]  &  ^^ 
who  has  renounced  her  share,  is  not  here  expressly  mentioned,  it  may  readily  be 
gathered  from  analogy ;  for,  since  children  non-existing  and  forisfamiUate  are  put 
upon  the  same  footing  in  these  instructions,  there  cannot  possibly  be  a  solid  reason 
given,  why  the  determination  should  be  different,  whether  the  wife  be  dead,  6r  if 
she  has  accepted  a  conventional  instead  of  her  legal  provision  ;  which  will  be  evident 
from  this  consideration,  let  the  children's  right  be  supposed  either  a  right  of  division, 
which  the  pursuers  contend  it  is,  or  only  of  credit,  still  the  renunciation  of  the  wife  can 
never  operate  more  in  the  husband's  favours,  than  the  like  renunciation  from  the 
children.  But  not  to  dwell  upon  authorities  by  way  of  analogy,  where  they  are  to 
be  had  expressly  upon  the  point,  see  act  19th  Pari.  1669,  where  it  is  statuted, '"  That 
the  Commissaries  admit  of  no  divisions  in  testament,  in  favours  and  upon  aoeoont  of 
the  relict,  where,  by  her  contract  of  marriage  or  otherwise,  she  is  secluded  from  all 
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part  of  her  husband's  moveables."  Now,  as  this  was  consequential  to  the  instructions 
of  the  Commissaries  1666,  so  it  was  in  exact  conformity  to  the  analogy  of  our  law 
and  practice  ;  for  it  being  admitted,  that  where  the  law  secluded  the  relict  from  any 
share  in  particular  moveable  subjects,  as  the  act  1661  does  with  respect  to  bonds 
bearing  annualrent,  the  division  was  bipartite  as  to  these  subjects  betwixt  the  dead's 
part  and  children's  part ;  there  was  the  same  reason  for  the  like  division,  where  the 
wife's  interest  was,  in  virtue  of  her  own  paction  and  agreement,  excluded  by  her  own 
marriage  settlement. 

The  answer  for  Dirleton  was  as  follows  ;  Where  a  husband  gives  his  wife  a  pro- 
vision in  satisfaction,  the  greatest  part  whereof  is  commonly  out  of  his  heritable 
estate,  the  rational  meaning  is,  that  the  husband  has  purchased  his  wife's  claim, 
for  a  valuable  consideration,  to  the  effect  he  may  have  the  more  ample  disposal  of 
his  goods ;  for  no  man  is  presumed  to  tie  down  his  own  hands.  As  this  must  be 
presumed  Dirleton's  intention  in  his  contract  of  marriage,  the  method  he  chose  was 
very  proper  for  that  end ;  for,  let  it  be  considered,  that  the  wife's  renunciation  or 
acceptance  of  the  provisions  in  the  contract  in  satisfaction,  was  not  an  extinction  of 
her  legal  claim  ;  her  ri^ht  in  the  communion  still  was  subsisting  at  her  husband's 
death  ;  and  she  was  entitled  to  draw  her  share  in  opposition  to  the  children,  though 
not  in  opposition  to  the  husband's  executors,  who  had  a  personal  objection  against 
her,  arising  from  her  contract  of  marriage,  wherein  she  had  renounced  her  right  in 
the  moveables,  not  indeed  absolutely,  but  in  favours  of  her  husband ;  and  the 
husband's  executors  take  the  wife's  share,  not  as  a  conveyance  from  her,  but  in  the 
defunct's  right,  just  as  they  take  the  whole  when  none  concur.  Whence  it  is,  that 
this  being  a  personal  paction  betwixt  the  husband  and  wife,  the  children  cannot 
found  upon  it,  and  can  draw  no  more  than  if  such  a  paction  had  never  been  made. 
And  as  a  further  evidence,  that  a  renunciation  in  such  a  case  does  and  must  operate 
only  in  favours  of  the  husband,  it  cannot  be  doubted,  but,  notwithstanding  such  a 
clause  in  satisfaction  agreed  to  by  the  wife,  the  husband  may  discharge  it,  and  declare 
that  she  shall  come  in  for  her  third  ;  which  he  could  not  do  if  there  was  [8184]  a  j^ 
quoBsitum  to  the  children ;  nor  could  the  discharge  restore  her,  if  there  was  any  absolute 
extinction  of  her  right.  It  cannot  have  influence,  that  the  renunciation  was  in  the 
contract  before  the  marriage,  and  before  the  wife  had  any  interest  in  the  communion 
of  moveables ;  whence  it  might  be  argued,  that  by  her  contract  she  had  debarred 
herself  from  ever  having  any  interest ;  for,  as  it  was  not  the  design  to  increase  the 
common  fund  for  the  children's  behoof,  so  the  personal  paction  in  favours  only  of 
the  husband  was  no  absolute  exclusion  of  her  legal  interest,  more  than  if  the  contract 
had  been  after  the  marriage,  and  after  her  jus  qucesitum  in  the  moveables.  It  is  said, 
**  That  the  children's  renunciation  does  increase  the  common  fund  of  moveables  in 
favours  of  the  wife,  and  that  there  is  the  same  reason  the  wife's  renunciation  should 
benefit  the  children."  But  it  is  doubted,  whether  it  be  law  or  be  reasonable,  when 
all  the  children  renounce  their  legitim,  that  the  wife  must  have  half  of  the  executry. 
It  is  not  established  in  practice,  or  expressly  said  by  any  of  our  lawyers  ;  and  before 
this  be  established,  it  would  be  necessary  to  give  an  example,  where  the  wife  is  pre- 
ferred to  the  half  of  the  executry  upon  the  children's  renunciation,  notwithstanding 
a  testament  by  the  defunct  disposing  of  the  moveables  otherwise  ;  and  indeed  there 
seems  to  be  no  good  reason  for  it,  since  the  father  can,  notwithstanding  such  renuncia- 
tion, admit  the  children,  if  he  pleases,  to  be  bairns  in  the  house  ;  which  shews  that 
the  renunciation  is  in  his  favours.  Thus,  then,  upon  the  whole,  there  are  three  persons 
to  whom  the  law  has  given  a  division  in  the  moveables  ;  and  if  any  of  them,  by  a 
deed,  have  barred  themselves  from  the  benefit  of  that  division,  the  person  in  whose 
favours  the  deed  was  made  can  alone  have  benefit  thereby.  To  come  now  to  the 
authorities  adduced  for  the  pursuers;  it  cannot  be  admitted,  that  either  the  instruc- 
tions or  act  of  Parliament  determine  anything  about  the  extent  of  the  respective 
interests  in  the  communion  of  moveables ;  they  are  calculated  without  any  other 
view,  but  for  ascertaining  the  extent  of  the  qtwt,  which  was  the  bishop's  share.  And 
of  this  there  is  good  evidence  from  JiOrd  Stair,  who,  though  well  acquainted  with 
these  instructions,  published  by  himself,  with  the  act  of  Parliament,  and  with  the 
method  of  division  that  was  practised  by  the  Commissaries,  yet  he,  in  his  Institutions, 
states  this  point  as  dubious  and  undetermined,  namely.  Whether  the  children's 
renunciation  of  their  legitim  would  give  any  benefit  to  the  wife,  or  entitle  her  to  any 
more  than  a  third  of  the  free  moveables,  1.  3,  t.  8,  §  46. 
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Replied  for  the  pursuers,  There  is  no  more  presumption,  when  a  huBband  piovidei 
his  wife  out  of  other  funds,  that  he  intends  to  exclude  the  children  from  any  hendtt 
of  her  third  of  moveables,  than  when  he  sells  land,  that  the  children  should  be  exdoded 
from  any  share  in  the  price  ;  the  cases  are  precisely  equal.  In  a  word,  if  this  pre- 
sumption take  place,  the  children  and  relict  also  will  be  understood  as  excluded  ^m 
every  acquisition  of  moveables  made  by  the  husband.  But  there  is  no  such  pre- 
sumption ;  the  husband  does  not  tie  down  his  hands,  by  encreasing  the  commoD 
fund  of  executry,  as  administrator,  [8185]  or  rather  in  some  respects  as  domimu, 
having  an  am^le  power  of  disposal  during  his  life.  And,  in  the  present  case,  there 
is  no  presumption  that  Dirleton  intended  to  exclude  his  children  from  his  lady's  share 
of  the  moveables,  since  this  he  could  do  at  any  time,  if  he  should  be  so  minded,  by 
bestowing  it  upon  land,  or  by  restoring  his  lady  to  her  legal  right  in  the  moveables, 
which  he  could  do,  though  her  renunciation  was  absolute,  the  children  having  no 
title  to  object,  amongst  other  reasons,  for  this  particularly,  that  they  are  tJiereby  ia 
no  worse  condition  than  if  the  renunciation  had  not  been  made.  And  this  will  serve 
to  remove  the  difficulty  drawn  from  the  husband's  power  of  discharging  the  lenunot- 
tion,  as  if,  in  consistency  with  that,  the  renunciation  could  not  be  absolute,  but  onlj 
in  his  favour.  To  go  to  another  point,  the  defender,  in  his  answers,  is  obliged  to 
maintain,  that  the  act  above  cited,  was  introduced  only  to  ascertain  the  buhop's 
qtu>t.  But  even  that  will  be  found  a  sufficient  concession  for  the  pursuers,  becansr 
these  are  convertible  terms,  "  Whatever  is  dead's  part  pays  quoty  and  auot  is  payaUe 
out  of  nothing  but  what  is  dead's  part."  If,  therefore,  there  is  an  inoisputable  ink 
from  the  law  for  establishing  the  quot,  that  points  out  the  dead's  part,  and  that  of 
consequence  ascertains  the  other  proportions  of  the  executry.  Thus,  wherever  qitol 
is  paid  for  the  half,  it  is  certain  the  other  half  must  belong  to  the  baims  part,  or  to 
the  relict ;  if  the  bairns  have  no  claim,  through  their  non-existence  or  forisf amiUation, 
the  relict  has  it ;  and  where  the  relict  has  no  claim,  cut  ofE  by  her  paction  or  death* 
the  bairns  must  have  it.  And  this  clearly  excludes  the  notion,  that  the  dead's  part 
may  be  two-thirds,  and  the  bairns  part  one-third ;  for  if  this  could  obtain,  the  act 
of  Parliament  must  have  enjoined,  that  in  case  of  the  wife's  renunciation,  the  testa- 
ment should  be  tripartite,  whereof  two  shares  to  the  dead's  part,  in  his  0¥m  right  and 
that  of  his  wife,  for  which  mot  should  be  paid,  and  the  other  third  baims  part.  But 
the  quite  contrary  is  established ;  the  husband's  moveables  in  that  case  are  to  admit 
of  a  bipartite  division,  wherein  the  wife's  share,  because  of  her  renunciation,  is  not  at  all 
to  be  considered. 

"  The  Lords  found.  The  defunct's  moveable  estate  admits  only  of  a  bipartite 
division,  betwixt  the  children  and  the  dead's  part,  by  equal  portions." 

Another  defence  pleaded  for  Dirleton,  against  his  sisters'  claim  of  legitim,  was. 
That  they  cannot  draw  both  the  legitim  and  the  60,000  merks  provided  to  them  in 
their  mother's  contract  of  marriage ;  but  the  provision  in  the  contract  must  be 
imputed  pro  tanto  towards  the  satisfaction  of  the  le^tim  ;  which  was  endeavoured  to 
be  made  out  from  the  reason  of  introducing  the  legitim,  viz.  that  children  might  not 
be  unprovided.    The  law,  for  this  end,  has  thought  fit  to  settle  a  provision,  and 
determine  the  extent  of  it ;  but  where  the  father  has  given  the  child  a  suffidencr. 
and  reasonable  provision,  the  intent  of  the  law  is  so  far  ndfilled,  since  the  child  has  a 
proportion  of  his  father's  effects,  equal  to  what  the  law  intended  him  to  draw.    The 
legitim,  therefore,  being  only  a  subsidiary  claim  given  by  the  law,  in  defect  of  otiier 
competent  provisions,  there  is  no  place  for  it,  where  the  children  have  already  got 
more  than  the  legitim ;  [8186]  &i^d  if  the  provisions  are  less,  being  in  its  nature  sub- 
sidiary, it  can  only  come  in  to  supply  what  is  wanting  of  a  competency ;  that  is,  in 
other  words,  the  provisions  must  impute  in  the  legitim  ^o.tatUo.    Thus,  then,  the 
legitim,  from  its  original  design,  is  no  more  but  a  certam  share  of  the  moveables, 
including  former  provisions ;  and,  therefore,  unless  the  father's  animus  do  appear, 
that  the  former  provisions  shall  not  impute,  the  rule  of  law  is  that  they  do  impute. 
This  will  not  have  the  less  weight  that  it  is  agreeable  to  the  Roman  law,  whence  our 
legitim  is  evidently  derived.    See  1.  29,  C.  Inoffic.  Testam,    2do,  This  is  founded  in 
the  maxim,  debitor  non  prcBsumitur  donare,  the  father  is  debtor  in  the  legitim,  and 
what  he  gives  must  be  understood  in  satisfaction  pro  tanto  of  that  debt. 

To  the  first  it  was  answered,  That  the  legitim  is  not  a  subsidiary  claim ;  '^it  is 
that  direct  interest  the  children  have  in  the  communion  of  moveables,  established  to 
them  by  law  and  custom,  abstractedly  from  any  consideration,  whether  they  are 
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Otherwise  provided  or  not."  For  thus  far  the  law  thought  proper  to  make  them 
absolutely  secure,  leaving  them  to  their  parents  for  what  additions  should  be  thought 
proper.  The  pursuers,  therefore,  are  well  founded  in  their  action.  As  creditors  in 
virtue  of  their  mother's  contract,  they  can  draw  their  payment  out  of  the  common  f  imd 
of  the  ezecutry  ;  and  of  what  is  left,  after  satisfying  that  and  other  just  debts,  they 
oome  in  as  children  to  draw  the  half,  which  is  their  legal  provision.  These  two  claims 
are  perfectly  consistent,  and  there  is  no  more  reason  for  imputing  the  one  into  the 
other,  than  if  existing  in  different  persons  ;  and  therefore  in  no  case  will  a  provision 
exclude  the  legitim,  unless  where  the  parent  has  expressly  so  determined.  This 
reason  is  greatly  confirmed  from  analogy  of  the  wife's  provision ;  for  before  the 
act  1681,  c.  10,  a  provision  to  a  wife  in  a  contract  of  marriage,  would  not  have 
imputed  in  her  legal  provision ;  and  to  this  hour,  an  obligation  in  a  contract  of 
marriage,  to  pay  a  wife  a  sum  of  money,  will  not  impute  in  her  third  of  moveables  ; 
the  pursuers  cannot  see,  why  a  separate  provision  in  their  favour,  should  impute  into 
their  legalprovision,  more  than  in  the  case  of  the  wife.  To  the  second  it  was 
answered.  That  the  father  is  not  debtor  in  the  legitim,  and  therefore  the  maxim  applies 
not.  The  legitim  is  a  right  of  division,  like  the  wife's  third ;  it  transmits  without 
confirmation,  and  can  be  validly  assigned  the  moment  the  father  dies,  while  at  the 
same  time  the  other  third,  which  is  dead's  part,  is  neither  assignable,  nor  transmits 
without  confirmation.  But,  2do,  Granting,  for  argument's  sake,  the  legitim  to  be 
a  debt,  still  it  is  no  such  debt  to  which  the  maxim  can  be  applied.  Indeed,  where 
one  is  under  a  strict  determined  obligation,  which  the  creditor  has  at  any  time  in  his 
power  to  enforce  by  legal  execution,  there  every  dubious  deed  will  be  interpreted 
as  in  order  to  dissolve  the  obligation ;  but  every  one  sees  that  this  has  no  relation 
to  the  case  in  hand.  A  father,  whatever  may  be  said  of  his  being  debtor  in  the 
legitim,  is  certainly  under  no  strict  obligation  ui>on  that  account.  He  has,  notwith- 
standing, the  full  and  almost  imaccountable  administration  and  disposal  of  the  move- 
ables during  [8187]  Us  life ;  and  the  children  must  be  satisfied  with  their  share  as 
he  leaves  it.  This  case,  therefore,  differs  in  every  circumstance.  3tio,  Were  this 
maxim  applicable,  there  is  a  stronger  presumption  on  the  other  side,  that  would  take 
away  its  whole  force,  viz.  the  presumption  of  paternal  affection,  which  has  the  effect, 
that  bonds  of  provision  to  children  are  not  even  imputed  in  former  bonds ;  see  Stair, 
1. 1,  t.  8,  §  2,  med,  far  less  in  the  legitim. 

'*  The  Lords  found  the  provisions  of  the  defunct's  contract  of  marriage  in  favour 
of  his  children,  the  pursuers,  must  come  off  the  hail  head  of  the  executry,  as  a  debt ; 
and  that  what  remains  after  payment  of  these  provisions,  and  payment  of  the  defimct's 
other  moveable  debts,  the  children  come  to  have  right  to  the  equal  half  thereof,  as 
their  legitim."  Fol.  Die,  v.  1,  p.  545.    Rem.  Dec.  v.  1,  No.  66,  p.  127. 


No.  24.  Marion  Henderson  v.  David  Henderson.    June  1728. 

Claud  Henderson  had  a  son  and  three  daughters ;  the  eldest,  in  her  contract  of 
marriage,  accepted  a  provision  in  satisfaction ;  the  son  obtained  a  general  disposition 
from  his  father  of  all  his  effects,  with  the  burden  of  certain  provisions  to  the  two 
youngest  daughters.  After  the  father's  decease,  the  second  daughter  ratified  the 
disposition  to  her  brother,  accepted  of  her  provision,  and  renounced  any  claim  she 
had  of  legitim  ;  the  youngest  neglected  her  provision,  and  took  herself  to  her  claim 
of  legitim.  The  Lords  found.  That  the  eldest  daughter  being  forisfamiliated  before 
the  father's  decease,  the  brother  could  claim  no  share  nor  interest  in  the  legitim  upon 
her  account,  and  that  the  second  daughter  not  being  forisfamiliated  the  time  of  the 
father's  decease,  had  right  to  a  share  of  the  legitim,  and  did,  by  her  ratification  and 
renunciation,  communicate  her  share  to  her  brother.    See  Appendix. 

Fd.  Die.  V.  1,  p.  544. 
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No.  29.  [8193]  Rebecca  Hog  v.  Thomas  Hog.    June  7,  1791.    ' 

One  or  more  of  the  children  in  familia  having  renounced  the  legitim,  their  shares  iail 
to  those  who  have  not  renounced. 

The  father  of  Thomas  and  Rebecca  Hog  had  six  children,  three  sons,  of  whom 
Thomas  was  the  eldest,  and  two  daughters,  beside  Rebecca.  On  the  yonnger  uaa 
and  the  daughters  he  made  provisions ;  and  from  all  of  them,  except  Bebeeca,  having 
given  the  securities  in  his  Ufetime,  he  received  discharges,  and  renunciations  of  their 
legitim.  Rebecca  had  ojffended  him  by  her  marriage ;  and  though  he  intended  to 
make  her  portion  equal  to  that  of  her  sisters,  who  had  married  with  his  approbation, 
he  did  not  chuse  to  advance  it  to  her,  or  settle  it  irrevocably  during  his  life  ;  by  vhidi 
means  she  had  not  the  occasion  of  renouncing  her  legitim,  as  all  the  rest  had  done. 

On  the  death  of  the  father,  two  of  the  other  cUldren  being  predeceased,  it  came 
to  be  a  question  between  Rebecca,  and  Thomas  his  heir,  who  was  also  his  geneni 
disponee,  whether  she,  who  alone  had  not  renounced  her  legitim,  and  who  now  le- 
pudiated  the  provision  destined  for  her  by  her  father,  was  entitled,  unquestionabij 
contrary  to  his  intention,  to  claim  a  full  hall  of  his  moveables  under  that  denomina- 
tion, or  only  one  third  of  such  half,  while  the  shares  of  the  other  two  surviving  childreB 
accresced  by  their  renunciation  to  Thomas,  in  the  room  of  his  father.  In  an  action  at 
the  instance  of  Rebecca,  to  enforce  her  claim  to  the  half  of  the  moveables,  she 

Pleaded,  The  present  question  relates  to  the  effect  of  the  renunciation  of  legitin 
by  a  part  of  the  children  entitled  to  it,  whether  the  father  is  to  be  considered  as  haviBg 
purchased  their  shares,  so  as  proportionally  to  increase  the  dead's  part,  or  to  ffvt 
him,  as  coming  into  their  place  by  implied  assignment,  the  absolute  power  of  disposal 
of  them  ;  or  if  the  portions  of  the  renouncers,  still  remaining  in  the  same  sitnatioa 
as  the  rest  of  the  legitim,  will  fall  to  the  child  or  children  who  have  not  so  renounced. 

The  legitim  resembles  a  right  of  property.  Though  a  husband,  from  his  power 
of  administration,  may  waste  tiie  goods  in  communion,  in  the  same  way  as  any  other 
part  of  his  fortune,  and  so  impair  or  annihilate  the  subject  of  the  legitim ;  yet  be 
cannot,  by  a  testamentary  deed,  or  even  by  a  deed  inter  vivoSy  if  calculated  for  that 
end,  disappoint  his  children  of  their  shares,  which  they  take,  not  as  in  right  ed  suc- 
cession, but  propria  jure. 

When  a  father,  in  giving  portions  to  his  children,  obtains  a  renunciation  of  the 
legitim,  it  is  plainly  nothing  but  a  transaction,  by  which  they  receive  their  shares,  or 
what  is  held  as  equivalent,  by  anticipation,  the  fimd  for  division  as  at  [8194]  tie 
father's  death  bemg  thus  proportionally  diminished.  If,  therefore,  the  fatiier's 
disponee  were  then  entitled  to  claim  the  shares  of  the  children  w^ho  had  renounced, 
the  consequence  would  be,  that  having  been  already  advanced  by  the  father,  thej 
would  be  doubly  paid.  For  in  such  a  case  there  could  be  no  room  for  collation ;  t^ 
law  not  requiring  collation  by  a  disponee. 

Nay,  were  the  efiect  of  this  renunciation,  or  of  a  virtual  assignation  to  the  father, 
of  the  shares  renounced,  such  as  to  separate  the  renouncers  proportions  from  the  r^ 
of  the  legitim,  they  would  still  be  comprehended  among  his  moveables,  and  suffer  tht 
division  belonging  to  that  aggregate  fund. 

The  effect  of  renunciation  of  legitim  is  therefore  the  same  as  that  of  the  death  of 
the  renouncer ;  so  that  if  the  children  renounce,  the  whole  goods  in  communiai 
become  dead's  part,  or  fall  also  under  the  jus  rdicUs  ;  and  if  only  some  of  the  chiUres 
be  thus  forisfamiliated,  the  whole  legitim  must  be  drawn  by  such  as  remain  in  famSia. 
In  the  same  manner,  when  a  wife  renounces  her  jus  rdictcs,  this,  instead  of  encieaaiog 
solely  the  powers  of  the  husband,  renders  the  subject  of  it  liable  to  the  legal  divisi(» 
between  father  and  children. 

Accordingly,  in  the  instructions  framed  in  1666,  for  the  guidance  of  the  Com- 
missaries in  the  confirmation  of  testaments,  the  dead's  part  is  always  held  as  either 
a  half  or  a  third  of  the  free  gear,  no  idea,  it  is  plain,  being  entertained  of  in<^eaa£f 
the  dead's  part  by  transacting  with  the  children ;  for  then  it  would  hardly  have 
passed  unnoticed  by  those  dignitaries  of  the  church,  who  were  both  the  fzamerB  <^ 
the  instructions,  and  the  very  persons  to  whom  the  q%u>t  was  payable.  It  is  dso 
clearly  there  laid  down,  that  in  the  case  of  all  the  children  being  forisfamiliated,  the 
division  should  be  bipartite ;  whereas,  were  the  father  to  stand  in  their  place,  it 
would  be  rather  tripartite,  as  he  would  be  entitled  to  two-thirds. 
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All  the  other  authorities  of  our  law  equally  coincide  in  establishing  the  same 
doctrine  ;  and  some,  by  implication  or  analogy,  as  Nisbet  contra  Nisbet,  18th  January 
1726,  No.  23,  p.  8181 ;  Kilkerran,  Falconer,  22d  February  1749,  Martin  contra  Agnew, 
No.  8,  p.  8167 ;  Faa  Col.  7th  January  1762,  Jervey  contra  Watt,  No.  9,  p.  8170 : 
And  some  of  them  more  directly,  as  Stair,  b.  3,  tit.  8,  §  46  ;  Bankton,  b.  3,  tit.  8,  §  15  ; 
Erskine,  b.  3,  tit.  9,  §  23  ;  Stair,  17th  February  1671,  M*Gill  contra  Viscount  of  Oxen- 
ford,  No.  19,  p.  8179  ;  June  1728,  Henderson  contra  Henderson,  No.  24,  p.  8187  ; 
29th  July  1768,  Sinclair  contra  Sinclair,  No.  26,  p.  8188. 

Answered,  The  legal  division  of  the  defunct's  moveable  estate  may  be  properly 
denoted  by  saying,  that  the  wife  receives  a  half,  if  there  be  no  claim  for  legitim,  and 
the  children  a  half  when  the  jus  rdidcB  is  not  claimed.  When,  therefore,  a  wife 
relinquishes  her  JTis  rdictas,  or  when  the  whole  of  the  children  renounce  the  legitim, 
the  le^al  division  is  necessarily  bipartite,  the  claim  of  jus  relictcs  in  the  one  case,  and 
of  legitim  in  the  other,  being  extinguished.  But  if  the  right  of  legitim  has  been 
renounced  by  only  a  part  of  the  children,  that  claim  still  subsists,  and  by  consequence 
produces  a  tripartite  division.  Those,  [8195]  however,  who  have  not  renounced, 
can  only  have  a  title  to  their  respective  shares  ;  and  when  these  are  obtained,  they 
suffer  no  loss  from  the  disposal  of  the  shares  of  those  who  have  renounced. 

The  case  is  the  same  as  if  a  father,  for  value  given  by  him,  were  to  stipulate  with 
one  of  his  children,  that  he  should  apply  in  a  certain  manner  hb  portion  of  the  legitim, 
or  that  he  should  allow  a  nominee  of  the  father's  to  draw  it  in  his  stead  ;  a  bargain, 
to  which  it  is  plain  neither  the  relict  nor  the  rest  of  the  children  could  make  any  legal 
objection.  It  is,  besides,  obviously  equitable,  that  a  father  who  gives  for  his  child's 
renunciation  a  value  which  is  absolutely  his  own,  so  that  he  may  employ  it  in  any 
other  way  he  chuses,  should  reap  the  benefit  of  his  purchase,  which  indeed  is  also  a 
casual  benefit,  dependent  on  the  child's  surviving. 

The  idea  of  a  share's  being  thus  twice  drawn,  as  if  collation  were  then  excluded, 
is  erroneous  ;  because  a  disponee,  as  well  as  a  child,  would  be  bound  to  collate  ;  and, 
at  any  rate,  the  hardship  would  be  no  greater  than  if  the  father  had  exerted  his  power 
in  another  way,  by  declaring,  that  notwithstanding  the  payment  of  a  provision,  the 
child  should  remain  in  familia. 

With  respect  to  the  authorities  quoted  by  the  claimant,  the  cases  of  Nisbet  and 
of  Jervey  respect  the  renunciation  of  the  jus  relictcSy  which  it  is  admitted  does  not 
convey  the  right  to  the  husband. 

In  those  of  M'Gill,  of  Sinclair,  and  of  Martin,  the  natural  presumption  was,  that 
the  father  willed  the  shares  of  the  renouncers  to  accresce  to  the  rest  of  the  children  ; 
and  every  case  of  this  kind  is  a  qucsstio  voluntatis.  The  case  of  Henderson,  where  a 
renouncer's  share  was  found  to  accresce  to  the  children  not  renouncing,  contrary  to 
the  father's  will,  therefore  is,  and  that  alone,  favourable  to  the  claimant's  plea. 

The  right  of  children  to  conquest  is  extremely  similar  to  the  legitim ;  and  the 
idea,  if  a  just  one,  of  renunciation  having  the  same  effect  as  the  death  of  the  renouncer, 
should  apply  not  less  to  conquest  than  to  legitim.  But  in  regard  to  the  former,  it 
has  been  repeatedly  found,  that  a  renouncer's  share  did  not  accresce  to  those  who  had 
not  renounced,  but  became  at  the  father's  disposal ;  Allardice  contra  Smart,  1720, 
see  Appendix  ;  Sinclair  contra  Sinclair,  1768,  No.  26,  p.  8188 ;  Dirleton,  voce 
Executory. 

The  Lord  Ordinary  pronounced  an  interlocutor,  in  substance  as  follows. 

^'  Finds,  that  when  a  father  takes  a  discharge  and  renunciation  of  the  legitim  from 
one  of  his  children,  no  jus  qucssitum  arises  to  the  other  children  therefrom,  the  trans- 
action being  res  inter  alios  acta  as  to  them  ;  so  that  the  father  has  absolute  power  over 
such  discharge  and  renunciation,  and  may  cancel  or  burn  it  when  he  inclines  :  Finds, 
that  the  same  power  must  be  competent  to  his  heir  or  universal  disponee,  who  has 
right  to  it  from  him ;  or,  without  destroying  the  deed,  he  may  wave  the  exception 
which  it  affords  him  against  the  renouncer,  and  admit  him  to  the  legitim,  to  which 
the  other  children  have  not  a  title  to  object,  but  only  to  insist  for  collation,  if  that 
has  not  been  dis- [8196] -charged  by  the  express  or  implied  will  of  the  father  :  Finds, 
that  there  is  nothing  in  law  or  reason  to  disable  the  child  from  assigning,  in  the  father's 
lifetime,  his  eventual  right  to  the  legitim,  either  to  the  father  or  to  any  other  person  ; 
and  that  if  any  other  person  claims  upon  st^ch  assignation,  he  must  collate  what  the 
child  has  received  in  the  father's  lifetime  ;  but  that  if  the  father's  heir  or  disponee 
claims  upon  such  assignation,  he  will  not  be  obliged  to  collate,  because  the  father  can 


982  LBGITIM 

discharge  the  obligation  to  collate ;  and  such  discharge  is  impUed  from  his  having  takea 
the  assignation  to  hiniBelf :  Finds,  that  a  discharge  and  renunciation  granted  by  s 
child  ought  to  have  the  same  effect  as  if  an  express  assignation  had  been  granted ; 
the  meaning  of  the  parties  being  clear,  and  the  omission  of  the  assignation  being  prob- 
ably owing  to  its  being  deemed  unnecessary,  and  to  the  seeming  impropriety  of  grant- 
ing an  assignation  to  a  man  who  can  never  himself  use  it  in  his  lifetime  :  Finds,  that 
it  has  been  twice  adjudged  by  this  Court,  and  by  the  House  of  Lords,  that  such  dis- 
charge and  renunciation  as  to  conquest  will  operate  in  favour  of  the  father  and  his 
heir,  and  not  in  favour  of  the  child  or  children  not  renouncing :  And  though  it  is 
admitted  in  one  of  these  two  cases,  that  the  contrary  would  hold  as  to  t^  kgitim, 
finds,  that  no  solid  reason  is  assigned  for  making  the  distinction  :  On  these  grounds, 
finds,  that  the  renunciation  of  the  other  children  cannot  avail  the  pursuer,  but  must 
operate  in  favour  of  their  father,  who  obtained  it,  and  his  heir,  the  defender.'* 

Afterwards  the  Lord  Ordinary  took  the  cause  to  report  on  memorials,  and  the 
Court  pronounced  the  following  judgment : 

"'  Finds,  that  the  renunciations  of  the  claim  of  legitim  by  the  other  yonngef 
children  of  the  deeeased  Mr.  Hog,  operated  in  favour  of  the  pursuer,  Mrs.  Rebecca 
Hog,  and  have  the  same  efEect  as  the  natural  death  of  the  renouncers  would  have 
had  ;  and  as  she  is  the  only  younger  child  who  did  not  renounce,  find  her  entitled  to 
the  whole  legitim,  being  one  half  of  the  free  personal  estate  belonging  to  her  father  at 
the  time  of  his  decease." 

The  defender  reclaimed ;  but  the  Court,  on  advising  his  petition,  with  answers, 
adhered  to  their  interlocutor. 

Reporter,  Lobd  Dbeohorn. — Act.  Lord  Advocate,  Solicitor-Obnebal,  Wight, 
J.  Clerk. — ^Alt.  Dean  of  Faculty,  G.  Ferousson;  M.  Ross. — Clerk,  Sinclaib. 

S.  Fd.  Die.  V.  3,  p.  384.     Fac.  Cd.  No.  186,  p.  38L 


No.  30.  [8197]  Christie  v.  Chbistie.    July  13,  1681. 

Pupillaris  substUutio  hath  no  place  in  the  Scotch  Law. 

The  deceased  Mr.  James  Christie,  by  his  testament,  did  nominate  Jean  Oiiistie, 
his  daughter,  his  executrix  and  universal  legatrix ;  and,  failing  of  her  by  decease, 
David  Christie,  to  whom  he  left  also  a  legacy  of  3000  merks  ;  and  dying  shortly  after 
the  testament,  the  said  Jean  being  an  infant,  was  confirmed  executrix,  and  did  obtain 
sentences  for  the  defunct's  moveables,  and  shortly  after  died  in  her  infancy.  Mr. 
James  Christie's  relict  brought  forth  a  son  about  nine  months  after  his  death,  who 
was  served  executor  to  Jean  Christie  his  sister.  The  said  David  Christie  pursues 
James  to  make  payment  to  him  of  all  the  executry  of  Mr.  James  Christie,  as  bein£ 
substitute  to  Jean  Christie  in  the  office  of  executry  and  universal  legacy,  in  case  ol 
her  decease.  The  defender  alleged,  Imo,  That  Jean  being  institute  heir  in 
mobilibus,  and  having  entered  by  confirmation,  the  substitution  to  David  evanisl»d, 
seeing  Jean  failed  not  to  be  heir.  It  was  answered.  That  the  clause  of  substitutio]] 
bearing,  failing  Jean  by  decease,  imports  a  tailzied  succession  in  mdbiKbus,  whereby 
Jean  was  constituted  fiar,  and  David  heir  substitute  ;  so  that  Jean  might  have  dis- 
posed thereof  at  her  pleasure ;  and  if  she  or  her  tutor  had  taken  bonds  for  the  defunct's 
executry,  to  herself  and  her  heirs  whatsomever,  it  would  have  excluded  David  the 
substitute  ;  but  that  not  being  done,  but  only  decreets  obtained,  decerning  the  debtors 
to  pay  the  sum  to  Jean,  as  executrix,  James  her  brother  doth  not  succeed  to  her  therein, 
but  David  the  substitute  by  her  father.  "  The  Lords  found,  that  the  substitataon 
imported  a  tailzied  succession,  which  not  being  altered,  David  was  preferable  to 
James,  nearest  of  kin  to  Jean."  The  defender  further  alleged,  That,  albeit  the  sub- 
stitution in  the  universal  legacy  did  prefer  David,  yet  that  could  extend  no  further 
than  the  dead's  part  of  the  testator's  moveables,  being  the  half ;  for  Jean  being  the 
only  bairn,  and  the  relict  excluded  by  her  contract  of  marriage,  the  one-half  of  Mr. 
James  his  executry  did  belong  to  Jean,  as  the  only  bairn,  which  no  deed  of  her  taihes 
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on  deathbed,  or  by  testament,  could  prejudge.  It  was  answered,  That  the  testator 
having  appointed  Jean  his  universal  legatar,  and  only  intromitter  with  his  goods  and 
SeaT,  she  could  not  accept  [8198]  the  universal  legacy  upon  other  terms  than  it  was 
granted,  which  did  import  the  communication  of  her  own  bairns  part ;  and  this  is 
in  effect  substitutio  wifiUaris^  whereby  the  father  hath  substituted  to  his  daughter, 
not  only  in  his  own  dead's  part,  but  in  her  bairns  part,  which  is  a  just  power  attributed 
to  fathers  by  the  Roman  law,  to  substitute  heirs  to  their  children,  not  only  in 
their  heritage,  flowing  from  the  father,  but  into  all  their  other  rights.  ''  The  Lords 
fonnd,  the  substitution  could  only  reach  to  the  dead's  part,  and  that  the  bairns  part 
belonged  to  James,  as  nearest  of  kin,  and  executor  to  Jean,  and  that  pupilar  sub- 
stitution hath  no  place  with  us,  neither  did  the  father  make  the  universal  legacy 
with  express  condition,  that  the  substitute  should  have  both  dead's  part  and  Jean's 
bairns  part."  The  defender  further  alleged.  That  this  substitution  of  David  Christie 
to  Jean  Christie^  who  was  the  testator's  only  child  at  that  time,  beinp  a  donation  of 
meie  gratuity  to  a  stranger  of  no  relation,  is  excluded  by  the  supervemency  of  James, 
whom  the  testator  knew  not  to  have  been  conceived,  which  if  he  had  known,  he 
would  never  have  given  a  stranger  the  substitution  of  his  whole  moveables,  which  is 
universum  jus  in  mobilibus ;  and,  therefore,  as  all  donations  are  revoked  by  ingpratitude, 
or  superveniency  of  children,  when  the  donation  is  universal,  so  this  donation  must 
be  revoked  by  the  superveniency  of  James,  who  was  not  a  month  conceived  when 
bis  father  died. 

This  point  being  new,  the  Lords  appointed  to  hear  it  in  their  own  presence. — See 
Substitute  and  Conditional  Institute. 

Fol.  Die.  V.  1,  p.  546.    Stair,  v.  2,  p.  889. 


No.  32.  [8199]  Lady  Balmain  t;.  Graham.    January  18,  1721. 

A  disposition  by  a  husband  to  his  wife  of  the  stocking  that  should  be  upon  his 
mains  the  time  of  his  decease,  being  quarrelled  by  his  children,  as  in  prejudice  of 
their  legitim,  being  of  a  testamentary  nature,  revocable,  as  not  having  been  a  de- 
livered evident ;  it  was  answered,  That  the  form  of  the  disposition  is  per  modum  actus 
inter  vivos,  whereby  a  present  right  is  conveyed,  though  suspended  till  the  granter's 
death,  and  being  done  in  liege  poustie,  it  cannot  be  reached  by  the  law  of  deathbed, 
and  there  lies  no  other  bar  to  the  father's  power  of  alienation  ;  2do,  This  is  a  rational 
deed,  an  additional  provision  to  a  wife,  and  not  of  that  nature  as  to  admit  of  a  con- 
struction that  it  was  intended  to  disappoint  the  children  of  their  legitim.  The  Lords 
foiind  the  goods  disponed  belonged  to  the  Lady  tanquatn  jn-cecipuum.    See  Appendix. 

Fol.  Die.  V.  1,  p.  545. 


No.  35.      [8208]  John  Allan  v.  Margaret  Gallender.    June  16,  1762. 

A  person's  insolvency  is  not  a  sufficient  reason  for  his  father  to  dispose  of  his  whole 
effects,  and  thereby  exclude  him  from  his  legitim. 

James  Allen,  merchant  in  Edinburgh,  having  two  children,  Euphan  who  was 
married  and  forisfamiliated,  and  John  who  was  married  but  not  forisfamiUated,  made 
his  ultimate  settlement,  disponing  to  his  wife  Margaret  Callender  his  house  and 
shop,  to  be  sold,  and  the  price  to  be  settled  upon  his  son  John  in  Uferent,  and  John's 
children  in  fee ;  and  settling  also  his  moveables  upon  John  and  his  children,  to  be 
diatributed  among  them  as  the  said  Margaret  Callender  should  think  proper,  according 
to  the  circumstances  of  him  and  his  family. 

The  son  John  challenged  this  deed  as  ultra  vires,  by  depriving  him  of  his  legitim, 
over  which  the  father  has  no  power.  Answered,  That  John  at  the  time  of  the  settle- 
ment and  at  his  father's  death  being  bankrupt,  the  settlement  was  the  most  rational 
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that  could  be  contrived  even  for  his  own  interest,  because  it  secured  a  fund  for  his 
family  which  otherwise  must  have  been  swallowed  up  by  his  creditors ;  and  at  the 
same  time  John  himself  was  not  overlooked,  for  his  mother  was  empowered,  if  she 
saw  cause,  to  settle  all  upon  him  ;  and  which  she  certainly  would  do  were  a  free  man 
to  take  the  benefit  of  it. 

In  support  of  this  answer  it  was  urged  for  the  defender,  That  the  le^tim  being 
established  by  law  as  a  provision  to  children,  it  cannot  in  the  nature  of  thmg?  bedoe 
in  any  case  where  a  child  cannot  hold  or  take  benefit  by  it.  For  this  reason  a  f&tJier 
can  never  be  blameable  for  disappointing  a  son  attainted  of  high  treason  of  his 
legitim.  What  if  a  child  be  cognosced  an  idiot  ?  What  if  a  young  man  has  att^npted 
to  murder  his  father  ?  These  particulars  prove  that  there  are  many  reasons  to 
justify  a  man  for  withholding  the  legitim  from  his  son  ;  and  bankruptcy  is  as  stroog  s 
justification  as  any  of  them. 

Replied  for  the  pursuer  ;  That  the  inference  from  the  cases  mentioned  to  bank- 
ruptcy is  not  fair.  A  bankrupt  has  always  hopes  of  emerging  out  of  bis  difficnHiM, 
to  which  his  legitim  may  greatly  contribute ;  and  therefore  to  deprive  a  bankrupt 
of  his  legitim  is  not  less  hard  than  to  deprive  one  who  is  not  a  bankrupt.  Put  tie 
case,  which  holds  true  as  to  John  Allan,  that  the  legitim  will  pay  all  the  bankrnpt^s 
debts,  and  set  him  down  a  free  man.  This,  instead  of  being  a  reason  for  depziring 
him  of  his  birthright,  is  one  reason  more  for  securing  him  in  it.  And  if  banl^nptey 
afiord  not,  in  this  case,  a  reason  for  withholding  the  legitim,  it  cannot  in  any  other 
case  of  bankruptcy ;  for  judges  must  act  by  general  rules. 

The  Judges  accordingly  reduced  the  deed,  as  far  as  it  deprived  the  pursuer  of  bii 
legitim.  Fd,  Die,  v.  3,  p.  382.    Sd,  Dec.  No.  197,  p.  262. 


No.  37.  [8215]  MiLLiB  v.  Millie.    June  7,  1803, 

The  claim  of  legitim  not  affected  by  a  general  disposition  of  a  father  to  his  eldest  son, 
upon  which  no  actual  delivery  ensued,  although  the  disposition  was  declared 
irrevocable. 

In  the  year  1791,  David  Millie,  manufacturer  in  Fathead,  by  a  general  disposition, 
conveyed  nis  estate,  heritable  and  moveable,  to  his  only  son,  under  the  burden  of  an 
annuity  of  £100  per  annum,  which  he  reserved  to  himself ;  and  by  a  deed  of  the  same 
date,  he  provided  a  small  annuity  to  each  of  his  daughters.  This  disposition  was 
declared  to  be  irrevocable,  and  was  recorded. 

The  father  and  son  had  been  for  many  years  engaged  in  a  copartnery  for  carrying 
on  business.  But  the  effects  of  this  copartnery  were  never  regularly  delivered  over 
by  an  inventory  to  the  son,  although  notification  was  made  to  some  of  their  coire- 
spondents,  that  the  affairs  of  the  company  were  to  be  wholly  managed  by  him  after 
the  date  of  this  general  conveyance.  Nor  did  the  annuity  reserved  to  the  fatker 
appear  to  have  been  regularly  drawn.  In  1793,  a  submission  was  entered  into 
between  Millie  and  his  Son,  upon  the  one  part,  and  Elizabeth,  his]  daughter,  on  die 
other,  narrating,  that  no  settlement  had  been  made  upon  her.  nor  any  disehaige 
granted  by  her  to  the  claims  competent  to  her  out  of  the  estate  and  effects  of  ker 
father.  But  after  some  procedure,  the  submission  was  given  up  by  the  arbiters, 
without  pronouncing  any  final  decision. 

Millie  senior  died  in  1795,  possessed  of  a  considerable  fortune  ;  and  his  dau^tei 
soon  after  brought  an  action  against  her  brother,  concluding  to  have  the  dispoffitioa 
in  his  favour  set  aside,  on  the  head  of  imbecility  and  circumvention,  and  for  payment 
of  £10,000  as  her  legitim.  She  brought  likewise  an  action  for  payment  of  her  share 
of  her  mother's  executry  ;  but  some  circumstances  prevented  her  from  following  <rat 
her  claims,  and  the  defender  was  assoilzied  from  the  conclusion  of  both  processes. 

Elizabeth  Millie,  however,  raised  a  new  action  against  her  brother,  concluding  lot 
payment  of  her  legitim  ;  and  the  plea  of  res  judicata  being  repelled,  she 

Pleaded,  The  general  disposition  executed  by  her  father,  was  intended  for  the 
sole  purpose  of  defeating  the  legitim,  which  the  law  provides  for  younger  children. 
A  father  may  virtually  defeat  this  claim,  by  converting  his  moveaJ)le  into  heritahk 
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property,  or  by  divesting  himself  of  his  moveable  effects  altogether.  But  he  cannot 
defeat  the' provisions  of  law  by  a  simulate  conveyance.  The  [8216]  conveyance  in 
this  case,  though  conceived  in  the  form  of  a  deed  inter  vivos,  was  not  in  reaUty  intended 
to  take  effect  till  after  Millie's  death,  and  can  be  considered  in  no  other  light  than  as 
a  fraudulent  device  between  a  father  and  a  son,  by  a  deed  of  testamentary  nature,  to 
defeat  the  claim  of  legitim  (which  the  law  can  never  sustain) ;  Allan  v.  Callender, 
17th  June  1762,  No.  35,  p.  8208.  The  claim  of  the  widow  to  the  jits  relictoB  is  founded 
upon  the  same  principles  with  this  claim  of  the  younger  children ;  Erskine,  b.  3,  tit.  9, 
§  16 ;  and  the  jus  rdictCB  cannot  be  defeated  by  a  deed  mortis  causa,  Sorlies  v. 
Rol)ertson,  5th  December  1771,  No.  147,  p.  5947. 

With  respect  to  the  special  circumstances  of  the  case,  independent  of  the  general 
presumption  of  a  simulate  conveyance  by  such  a  gratuitous  alienation,  it  was  urged, 
that  the  deed  in  1791  was  not  a  bona  fide  conveyance,  because  no  actual  delivery  or 
transfer  of  the  copartnery  and  other  effects  had  ever  taken  place  in  consequence  of 
it,  nor  was  the  partnership  truly  dissolved  ;  that  the  settlement  of  an  annuity  upon 
the  father  was  quite  fictitious,  for  no  regular  account  had  ever  taken  place  ;  and  that 
the  submission  entered  into  afterwards,  to  which  the  father  was  a  party,  explicitly 
recognised  the  pursuer's  eventual  claim  of  legitim,  which  could  have  no  place  if  her 
father  had  conceived  himself  to  have  been  really  divested  of  all  his  moveable  estate. 

Answered,  Nemo  agit  dolose  qui  jure  suo  utiture.  The  right  of  legitim  is  not  a 
right  of  property,  nor  does  it  even  bestow  a  ju^  crediti  in  favour  of  children.  It  is 
merely  a  right  of  succession  in  the  moveable  estate  of  which  the  father  may  die  pos- 
sessed ;  and  as  he  is  by  law  entitled  to  alienate  this  estate,  it  is  of  no  consequence 
to  inquire,  what  may  have  been  his  intentions  in  making  the  alienation.  The  law 
has  sufficiently  secured  the  claim  of  legitim,  by  sustaining  it  against  deathbed  or 
testamentary  deeds ;  but  it  does  not  allow  children  to  challenge  every  transaction 
of  their  father,  executed  in  liege  poustie,  with  respect  to  his  moveable  estate,  by 
which  their  claims  may  be  affected,  Bankton,  b.  3,  tit.  8,  par.  26.  If,  therefore,  a 
father  is  the  unlimited  proprietor  of  his  moveable  estate,  and  can  dispose  of  it  by 
deeds  inter  vivos  to  a  stranger,  he  cannot  be  said  to  act  fraudulently  when  he  conveys 
it  by  such  a  deed  to  his  son.  Accordingly,  it  has  been  found,  that  an  irrevocable 
conveyance  to  an  eldest  son  of  moveable  property,  even  when  the  father  reserves  the 
liferent,  is  sufficient  to  defeat  the  legitim  of  the  younger  children  ;  Agnew  v.  Agnew, 
28th  February  1775,  No.  36,  p.  8210. 

And  with  regard  to  the  particular  circumstances  of  the  conveyance  in  1791,  it 
w^  answered,  That  the  pursuer  had  been  unable  to  point  out  any  act  of  possession 
on  the  part  of  her  father  subsequent  to  the  deed  ;  that  the  nature  of  the  effects 
conveyed  rendered  any  inventory  unnecessary,  when  his  son  had  been  for  many 
years  in  partnership  with  him  ;  and  that  the  object  of  the  submission  could  never  be 
to  ascertain  what  was  due  to  the  pursuer  as  legitim,  because  that  must  be  regulated 
entirely  by  the  amount  of  the  moveable  estate  at  the  father's  death,  which  could  not 
be  previously  ascertained. 

[8217]  The  Lord  Ordinary  found  "  the  pursuer's  claim  for  a  proportion  of  her 
deceased  father's  effects,  being  founded  upon  the  obligation  laid  upon  parents,  both 
by  the  law  of  nature  and  positive  institution,  to  provide  for  their  children,  cannot  be 
defeated  but  by  a  bona  fide  alienation  and  transfer  of  property  during  the  lifetime  of 
the  parent ;  and,  upon  the  whole  circumstances  of  the  case,  that  the  voluntary  and 
gratuitous  disposition  by  David  Milhe  senior,  in  favour  of  his  son,  the  defender,  cannot 
be  held  as  a  bona  fide  alienation  and  transfer  of  his  property,  but  a  collusive  trans- 
action, devised  for  the  purpose  of  defeating  the  claim  of  legitim  competent  to  the 
pursuer:  Therefore  repels  the  defences  founded  on  this  deed ;  sustains  the  claim ;  and 
appoints  the  pursuer  to  lodge  a  state  of  the  amount  of  the  personal  funds  belonging 
to  her  father  at  the  time  of  his  death." 

A  petition  was  presented  to  the  Court  against  this  interlocutor ;  which,  upon 
being  advised  with  answers,  was  refused  (16th  February  1803).  And  afterwards, 
upon  considering  a  reclaiming  petition  with  answers,  the  Court  adhered. 

Lord  Ordinary,  Balmuto. — Act.  Campbell,  Jun.,  Boyle. — Agent,  D.  Lister. — 
Alt.  Robertson.— Agent,  John  Tawse. — Clerk,  Pringlb. 

J.  ^  Fac.  Cd.  No.  106,  p.  233. 
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No.  2.         [3]  Rebecca  Hog  and  Others  t;.  Thomas  Hog.    May  14, 1800. 
The  legitim  may  be  disappointed  by  the  gratuitous  deeds  of  the  father  inter  mvoi. 

In  the  process,  No.  29,  p.  8193,  brought  by  Rebecca  Ho^,  her  husband  Hr.  LasUej 
for  his  interest,  and  the  assignees  of  Alexander  Hog,  against  their  brother  Thomai 
Hog,  as  their  father  Roger  Hog's  general  disponee,  to  account  for  the  le^tim,  tke 
pursuers,  inter  alia,  claimed  to  have  included  in  Ro^er  Hog's  personal  successioii 
120  shares  of  the  stock  of  the  Bank  of  Scotland,  which  he  had  transferred  to  the 
defender  inter  vivos,  the  greater  part  of  it  only  a  few  months  before  his  death,  and  in 
order  to  defeat  the  claim  of  legitim,  which,  he  had  become  apprehensive,  would  be 
made  against  his  general  disponee. 

The  pursuers  contended.  That  this  had  been  done  in  fraudem  of  the  claim  of 
legitim  ;  Ersk.  b.  3,  tit.  9,  §  16,  and  that  the  stock  was  held  in  trust  for  Roger  Hog 
during  his  life. 

The  defender  hardly  disputed  the  object  of  the  transference  ;  but  maintained, 
that  it  was  absolute  in  his  favour,  and  therefore  sufficient  to  exclude  the  claim ; 
28th  February  1775,  Agnew  v.  Agnew,  No.  36,  p.  8210. 

To  ascertain  the  fact,  the  defender,  and  others  acquainted  with  Roger  Hog's  afiairs, 
were  examined  as  havers  ;  the  books  of  the  Bank  and  of  the  deceased  were  inspected ; 
and  other  written  evidence  was  produced. 

The  Lord  Ordinary  found,  '*  That  the  120  shares  of  the  stock  of  the  Bank  of 
Scotland,  transferred  to  and  vested  in  the  defender  by  the  late  Roger  Hog  of 
Newliston,  anterior  to  the  death  of  the  said  Roger  Hog,  are  not  subject  to  the  puisner's 
claim  of  legitim." 

[4]  Upon  advising  a  petition,  with  answers,  it  was 

Observed  on  the  Bench ;  The  proof  establishes,  that  the  stock  was  absolutely 
transferred  to  the  defender  inter  vivos,  A  father,  in  liege  poustie,  has  complete  power 
of  administration  over  his  effects.  He  may  chance  moveable  into  heritable  aecurittes. 
It  is  not  relevant  to  inquire  into  his  motives.  The  case  of  Agnew  is  decisive  against 
the  claim.    The  passage  in  Mr.  Erskine,  b.  3,  t.  9,  §  16,  is  loosely  enressed. 

The  Lords,  with  some  hesitation  on  the  part  of  one  Judge  only    adhered.** 

Lord  Ordinary,  Abmadale. — Act.  Jo.  Clerk,  Gillies,  et  alii. — Alt.  Cohkbll,  et  oKi. 

— Clerk,  Sinclair. 
D.  D.  Foe,  Col.  No.  183,  p.  394. 

*^*  On  appeal,  the  House  of  Lords  (16th  July  1804)  ''  declared,  That  such  shares 
of  the  stock  of  the  Bank  of  Scotland,  standing  in  the  name  of  the  respondent  Tfaomss 
Hog,  at  the  death  of  the  said  Roger  Hog,  as  shall  appear  to  have  been  transferred 
to  the  said  Thomas  Hog,  under  any  agreement  or  understanding  that  he  would  invat 
the  same  in  land  after  the  death  of  the  said  Roger  Hog ;  and  also  such  shares,  the 
dividend  whereof  shall  appear,  notwithstanding  the  transfer  of  same,  to  have  been, 
after  such  transfer,  ordinarily  received  for  the  account  of  and  applied  for  the  u» 
of  the  said  Roger  Hog,  ought  to  be  considered  as  subject  to  the  pursuer's  claim  of 
legitim  ;  and  it  is  therefore  ordered  and  adjudged.  That  all  such  parts  of  the  inter- 
locutors complained  of  in  the  said  appeal,  as  are  inconsistent  with  these  declaiations, 
be,  and  the  same  are  hereby  reversed,  and  in  so  far  as  they  are  agreeable  thereto,  the 
same  be,  and  are  hereby  afiBurmed ;  And  it  is  further  ordered.  That  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  ascertain  whether  any,  and 
which  of  the  shares  in  the  Bank  of  Scotland,  agreeably  to  the  declarations  aforesaid, 
are  subject  to  the  pursuer's  claim  of  legitim,"  kc. 


No.  3.         [8235]  Gordon  v.  The  Earl  of  Quensberry.    June  15,  1680. 

A  requisition  at  a  market-cross  found  null,  not  being  by  letters  of  supplement  from 

the  Lords. 

Gordon  being  infeft  in  the  lands  of  Middlebee,  pursues  reduction  of  an  apprising, 
I  led  at  the  instance  of  Craig  of  Stewarton,  as  assignee  to  a  decree  of  terce-duty  of  the 
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said  lands  due  to  Mary  Maxwel,  relict  of  Robert  Maxwel  of  Middlebee,  and  upon 
several  heritable  bonds  due  by  the  said  Robert,  to  the  which  apprising  the  Earl  of 
Queensberry  had  right.  The  first  reason  of  reduction  was,  that  the  decreet  for  the 
terce*duty  was  null,  bearing  only  "  that  the  relict  was  kenned  to  a  terce,  and  that  the 
duties  of  the  lands  were  intromitted  with  by  Maxwel  during  his  life,  after  the  tercer's 
husband's  death  "  :  but  it  did  not  bear,  that  the  time  of  her  husband's  death  was 
proven,  or  the  durance  of  the  intromitter's  life  ;  and  that  it  would  appear  so  by  the 
testimony  of  the  witnesses  extant  in  process,  the  decreet  being  in  anno  1677.  It 
was  answered,  That  the  Lords  having  found  by  a  decreet  in  foro  that  Maxwel  intro- 
mitted, and  that  the  terce-duties  intromitted  with,  extended  to  the  sums  decerned, 
and  did  necessarily  infer,  that  probation  was  both  led  at  the  entry  of  the  intromission 
and  the  ish  thereof ;  and  that  it  is  a  principle  that  no  decreet  of  the  Lords  in  foro  can 
be  quarrelled,  upon  pretence  that  the  testimonies  did  not  prove  what  the  Lords 
found  proven,  for  testimonies  not  being  publishable  in  the  first  or  second  instance, 
the  sentence  is  ultimate  and  unquarrellable,  and  the  Lords  do  frequently  refuse 
revising  of  testimonies,  even  before  extracting  of  the  decreet,  much  less  after  so  long 
time,  when  it  cannot  appear  whether  all  the  testimonies  be  extant,  for  no  signature 
of  process  bears  the  number  of  the  witnesses  ; — the  Lords  repelled  this  reason,  and 
sustained  the  decreet,  and  would  not  call  for  the  testimonies  of  the  witnesses. 
Another  reason  insisted  on  was,  that  the  apprising  in  question  proceeded  also  upon 
heritable  bonds,  bearing  requisition ;  and  that  the  requisition  made  was  null,  being 
made  to  a  pupil,  and  not  to  his  tutors  or  curators,  either  personally,  or  at  the  market- 
cross,  by  letters  of  supplement ;  and  albeit  the  instrument  of  requisition  did  bear, 
**  that  it  was  made  at  the  cross  to  tutors  and  curators,"  yet  that  was  null  and  im- 
warrantable  without  letters  of  supplement  from  the  Lords,  by  which  only  intimations 
at  a  cross  are  efEectual.  It  was  answered,  Imo,  The  defender  oppones  the  decreet  in 
foTOy  wherein  this  allegeance  was  competent  and  omitted  ;  2do,  There  is  produced  a 
decreet  of  registration  which  supplies  the  requisition.  It  was  replied  to  the  Ist, 
That  the  persons  against  whom  the  decreets  were  obtained  being  minors,  and  un- 
defended by  tutor  or  curator,  the  omission  of  an  advocate  cannot  exclude  the  minor 
to  make  use  of  the  reasons  omitted  ;  to  the  2d,  The  decreet  of  registration  can  never 
supply  the  re(][uisition,  seeing  it  grants  but  such  execution  against  the  heir,  as  might 
have  been  against  his  predecessor,  subscriber  of  the  bonds,  against  whom  there  could 
be  na  process  until  requisition  had  been  used,  so  neither  could  they  against  his  heir. 

[8236]  The  Lords  found  the  decreet  of  registration  did  not  supply  the  requisition, 
and  that  the  requisition  at  the  market-cross  was  null,  not  being  by  letters  of  supple- 
ment from  the  Lords,  and  found  the  omission  of  this  allegeance  could  not  exclude  the 
minor  in  his  reduction.    See  Minor.         Fcl,  Die.  v.  1,  p.  547.    /Stoir,  v.  2,  p.  770. 


No.  4.  [8240]  The  Lady  Lamington  v.  Her  Son.    February  14, 1682. 

The  Lady  Lamington  pursued  her  son  the  Laird  for  the  third  of  the  coal  of  Penston 
and  Hoprig,  as  due  to  her  by  reason  of  terce,  whereunto  she  was  served  out  of 
these  lands.  The  Lords  found.  That  terce  was  due  only  of  the  lands  above  groimd, 
and  that  the  Lady  tercer  had  no  right  to  the  profits  of  coal,  or  any  thing  under  groimd, 
but  in  so  far  as  was  needful  for  her  own  use,  and  she  could  not  break  the  ground  to 
work  coal  and  sell  it  to  others,  nor  could  participate  of  any  profit  gotten  thereby,  but 
only  should  have  as  much  as  might  serve  herself. 

Fd.  Die,  v.  1,  p.  548.    SpoUiswood  (Tbbce),  p.  336. 

*^*  Kerse  reports  this  case  : 

Found  no  terce  of  ooal-heughs  nisi  ad  tiaum  proprium,        Kerse,  MS,  fol.  90. 

*^*  This  case  is  also  reported  by  Durie  : 

In  an  action  by  the  Lady  Lamington  v.  the  Laird,  for  payment  of  the  terce 
of  the  coal  of  certain  lands,  to  the  terce  of  which  lands  she  was  lawfully  served  and 
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keuned,  and  thereby  claimed  the  third  of  the  profit  of  the  said  coal,  which  was  m 
within  the  said  lands  ;  the  Lords  found,  that  the  Lady  tercer  [8241]  ^^  ^^  ligktto 
the  profits  of  any  coals  win  within  the  lands,  by  virtue  of  her  right  of  terce,  but  od? 
to  so  much  as  might  serve  for  her  own  use,  and  not  to  any  more  of  any  part  (A  tk 
commodity  made  by  the  heritor  thereof,  and  therefore  assoilzied  from  that  pumit, 
except  as  said  is  pro  tanto,  so  far  as  concerned  her  use  for  her  own  fire. 

Act.  NicoLSON  et  Bblshbs. — Alt.  Hope  et  Stuart. — Clerk,  Gibsok. 

Dune,  p.  345. 


No.    5.  Campbell  v.  Stirling.    February  16,  1666. 

A  liferenter  being  infeft  in  lands  cum  tndendiniSy  found  to  have  right  to  a  mill  built 
thereon  after  the  infef tment,  but  to  the  multures  of  the  liferent  lands  only. 

Laird  of  Ottar  having  infeft  his  wife  in  conjunct-fee  or  liferent,  in  certain  laafc 
cum  mdendinis,  did  thereafter  build  a  mill  thereupon,  and  the  question  arising  betwiit 
the  liferenter  and  the  heir,  who  should  have  right  to  the  mill  ?  The  liferenter  alleged, 
cBdificium  solo  cedit.  The  heir  alleged.  That  a  mill  is  distinctum  tenemenlum,  tliit 
cannot  pass  without  inf eftment,  and  the  clause  in  the  tenendo  cum  molendinis  a  not 
sufficient  not  being  in  the  dispositive  clause,  nor  any  mill  built  then,  and  he  ofiered 
to  make  up  all  the  liferenter's  damage  by  building  on  her  ground. 

[8242]  The  Lords  found  that  the  benefit  of  the  mill  belonged  to  the  liferenter  as  to 
the  multures  of  all  that  was  ground  without  the  thirlage  ;  but  found  it  not  to  eitesd 
to  lands  of  the  defunct's  which  he  had  thirled  to  the  mill.  Stair,  v.  1,  p.  358. 


No.  7.  The  Lady  Preston  v.  The  Laird  of  Preston.    July  13, 1677. 

A  liferenter  found  to  have  no  right  to  the  coal  in  her  liferent  lands.     See  No.  4. 

The  deceased  Lord  Preston,  by  his  contract  with Bothwel  his  second  viie, 

having  provided  her  to  an  annualrent  of  1200  merks  out  of  his  lands,  and  for  secuntj 
thereof,  obliged  him  to  infeft  her  in  the  lands,  declaring  it  to  be  in  her  option,  to  take 
her  to  the  annualrent,  or  to  possess  the  lands  themsehres,  she  chuses  the  possessioii 
of  the  lands,  and  insists  for  the  benefit  of  a  going  coal-pit  in  the  lands  at  the  time  of 
the  contract,  and  now  as  being  part  and  pertinent  of  the  lands,  and  thereby  carried, 
though  not  expressed,  as  vassals  being  infeft  in  lands,  though  the  superior  remains 
infeft  in  direoto  dominio,  yet  he  hath  hereby  no  right  to  cosus  in  the  lands,  but  tk 
vassal  hath  right  thereto,  as  part  and  pertinent,  which  must  also  hold  between  the 
liferenter  infeft  in  the  lands  in  liferent  and  the  fiar.  It  was  answered  for  the  fiai, 
That  there  was  no  parity  in  these  cases  ;  because  liferents,  however  conceived,  aie 
[8243]  but  ususfructus,  and  are  not  extended  to  green  woods  or  coals.  It  was  replied. 
That  liferents  have  been  extended  unto  coals  sufficient  for  the  liferenter's  use,  or 
woods  to  the  reparation  of  houses.  It  was  duplied.  That  whatever  might  be  pretended 
in  liferent  by  conjunct-fee,  whereby  the  liferenters  may  receive  vassals,  and  where 
the  fiar  hath  been  in  use  to  raise  coal  for  his  own  fire,  and  to  make  use  of  wood  for  his 
own  and  his  tenants  use,  that  the  conjunct  fiar  might  continue  the  same  custom,  v^ 
this  is  but  a  simple  liferent,  and  the  coal  before  the  infeftment  was  accustosMMi  to 
be  farmed,  and  sold  to  the  country,  or  if  there  had  been  sylva  ccsdua  accustomed  to 
be  hained  and  sold  to  the  country,  the  liferenter  can  pretend  no  right. 

The  Lords  found  the  liferenter  to  have  no  right  to  this  coal  which  was  a  going 
coal  sold  to  the  country  before  the  contract,  much  less,  if  it  had  been  a  coal  begun  to 
be  win  after  the  contract.  Fol.  Die.  v.  1,  p.  548.    Stair,  v.  2,  p.  540. 
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No.  8.    [8244]  Sir  James  Stanfield  v.  Wilson  of  Spango,  and  the  Earl  of  Queens- 
berry.    July  16,  1680. 

AVlierever  references  are  made  to  the  Lords  from  other  courts,  they  use  summarily 
to  call  them  in  presence  without  order  of  the  roll.  The  Lords  found  the  Countess 
Dowager  of  Carnwath,  being  inf eft  cum  silvis  in  liferent,  that  it  gave  her  interest  to 
interrupt  the  heritor  and  his  tacksman  from  cutting  in  ipso  initioy  till  a  portion  should 
be  set  apart  for  her  liferent  use,  and  ordained  a  speedy  cognition  of  the  wood  to  be 
taken,  and  a  part  to  be  laid  aside  for  the  liferentrix's  use,  for  repairing  the  houses,  &c. ; 
the  report  to  be  made  within  eight  days,  that  Sir  James's  lead-works  might  not  be 
out  for  want  of  timber.  Yet  Qraig,  page  189,  thinks  a  hferenter  cannot  hinder  an 
heritor  to  sell  and  dispose  of  his  wood  and  coals,  and  cites  decisions  for  it.  See 
Appendix.  Fol.  Die.  v.  1,  p.  548.    Fauntainhall,  MS. 


No.  9.      Earl  of  Dunfermline  t;.  The  Earl  of  Callander.    March  28, 1683. 

A  conjunct  fiar  cannot  cut  wood  for  sale,  though  he  may  for  necessary  use. 

In  the  process  pursued  at  the  instance  of  the  Earl  of  Dunfermline,  ^  having  right 
from  his  father,  who  was  heir  served  and  retoured  to  his  grandmother,  intented  against 
this  Earl  of  Callander,  as  representing  his  uncle,  who  was  obliged  to  provide  the  half 
of  the  conquest  during  the  marriage  betwixt  the  Lady  and  him,  to  her  and  her  heirs, 
in  case  there  should  be  no  heirs  of  the  marriage  surviving ;  the  Lords  found  the 
obligement  to  provide  the  half  of  the  conquest  to  his  Lady  and  her  heirs  did  state 
him  only  to  be  m  the  case  of  a  conjunct  fiar,  and  so  could  not  cut  the  woods  for  selling, 
except  for  necessary  use.  Fd.  Die,  v.  1,  p.  536.    P.  FaHconer,  No.  64,  p.  142. 

*^  Harcarse  reports  this  case  : 

My  Lord  Callendar,  who  had  a  conjunct-fee  of  the  conquest  lands,  having  sold 
the  woods  of  Callendar,  it  was  found,  that  the  half  of  the  price  thereof  did  fall  to 
the  Lady's  heirs,  who  had  right  to  the  fee  of  the  half  of  the  conquest ;  albeit  it  was 
contended.  That  though  a  hferenter  by  constitution  have  but  usum,  yet  conjunct 
fiars  and  tiferenters  by  reservation  have  usumfrudum ;  and  that  Craig  is  of  opinion 
they  may  sell  woods,  and  de  conauetudine  parents  after  resignation  of  the  fee  of  lands 
to  themselves  and  their  wives  in  conjunct-fee,  and  to  the  heirs  in  fee  by  way  of  destina- 
tion, use  to  dispose  of  the  woods  that  come  to  be  cut  during  their  Lives.  Butdt  would 
be  a  different  case  if  resignation  were  made  to  any  nomination. 

Harcarse  (Liferents),  No.  672,  p.  191. 


No.  10.  [8246]  Lady  Borthwick,  Supplicant.    July  3,  1696. 

A  liferentrix,  when  the  estate  was  going  to  be  sold,  craved  power  to  cut  as  much  wood 
as  would  repair  the  houses. — Refused. 

The  Lords  having  advised  the  probation  of  the  roup  of  the  Lordship  of  Borthwick, 
in  the  process  of  sale,  pursued  by  the  creditors,  and  found  the  estate  bankrupt ;  the 
Lady  gave  in  a  bill,  craving  the  sale  might  not  prejudge  her  jointure,  which  was  so 
declared ;  2do,  she  alleged.  That  She  ought  to  have  the  faculty  and  power  of  cutting 
as  much  of  the  timber  and  woods  growing  on  her  hferented  lands,  as  would  repair 
and  uphold  the  houses  on  the  ground.  To  which  it  was  answered,  That  her  infeft- 
ment  not  bearing  the  woods,  but  allenarly  the  lands,  and  it  not  being  a  aylva  ccedua, 
which  uses  to  be  cut  by  haggs,  and  for  profit,  she  ought  to  have  no  such  liberty,  else 
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the  fiar's  planting  might  be  destroyed  by  liferenters,  who,  by  the  acts  o!  PaiUament, 
are  obligeii  to  preserve  the  planting  and  policy  about  houses ;  and  ususfryetus  ii 
always  understood  salva  rei  substantia.  Some  of  the  Loids  argued,  that  abe  ni^ 
use  it  as  her  husband  did  before,  et  tanquam  bonus  et  frugi  j^aierfamUias  wit^nt 
wasting,  only  f of  the  necessary  use  of  the  ground,  even  as  a  relict  will  get  as  manj 
coals  out  of  a  going  heugh,  in  her  liferent  lands,  as  may  serve  the  use  of  her  family ; 
and  Crai^  tells  it  was  so  decided,  both  in  the  case  of  woods  and  coal-heu^is,  fib.  2, 
Feudor,  tit.  8.  The  Lords,  considering  this  planting  was  valued  to  £2500  Sa>ts,  and 
if  the  Lady  were  permitted,  under  the  pretence  of  reparations,  to  dispose  of  it,  it 
would  not  only  diminish  the  price,  but  discourage  buyers,  and  that  she  bad  no  specific 
infeftment  on  the  wood,  and  that  her  husband's  right  was  a  jus  pinffuius  domimi 
more  than  what  a  conjunct  fiar  could  claim ;  therefore  found  she  had  no  right  to 
cut  any  part  of  the  woods,  though  to  the  use  of  the  ground,  but  she  and  the  tenants 
ought  to  uphold  them  upon  their  own  expenses.  This  seems  to  debord  from  Ihit 
ancient  decisions  ;  but  then  lands  were  not  sold  by  roup,  to  which  this  privilege  of 
widows  might  be  a  great  discouragement  and  let. 

Fol.  Die,  V.  1,  p.  648.    FountainhaU,  v.  1,  p.  726. 


No.  14.    [8250]  OmsoN  Gray  v.  Archibald  Sbton.    February  24,  1789. 
A  liferenter  can  sell  no  wood  except  coppice,  not  even  although  planted  by  himself. 

The  late  Mrs.  Seton  being  heiress  of  the  estate  of  Touch,  disponed  in  her  marriage 
articles  these  lands,  with  the  woods,  fishings,  ^.,  "to  herself  and  to  her  husband  in 
conjunct  fee  and  liferent,  for  her  husband's  Uferent  use  allenarly,"  &c. 

After  Mrs  Seton's  death,  her  husband  became  insolvent.  BSs  estate,  induding 
his  liferent  right  in  the  lands  of  Touch,  was  brought  to  sale  ;  and,  among  other  things, 
the  Court  authorised  a  sale  of  some  coppice  wood  on  this  estate,  none  of  whidi  had 
been  cut  for  30  years.  Afterwards,  Gideon  Gray,  factor  on  the  estate  then 
sequestrated,  applied  to  the  Court  of  Session,  for  authority  to  expose  to  sale  certain 
other  woods  on  the  lands  of  Touch,  which  he  divided  into  three  different  classes ; 
1st,  What  was  formerly  coppice  wood,  but  had  been  allowed  by  the  liferenter  to 
grow  up  into  large  trees  ;  2aly,  Old  planting  which  was  on  the  estate  before  the  life- 
renter's  right  commenced,  and  was  already  fit  for  cutting ;  and,  3dly,  The  trees 
planted  by  the  liferenter  himself,  so  far  as  they  were  fit  for  immediate  use. 

Archibald  Seton,  the  only  surviving  son  of  the  marriage,  and  after  his  mother^s 
death,  the  fiar  of  the  lands  of  Touch,  opposed  this  measure  ;  and 

Pleaded,  Our  law  has  established  a  clear  and  distinct  boundary  between  the 
rights  of  fiar  and  of  liferenter ;  the  former,  if  not  restrained  by  special  agreement, 
enjoying  the  uncontrouled  privilege  of  using  his  property  in  any  maimer  he  pleases ; 
while  the  latter  is  only  entitled  to  reap  the  annual  produce  of  the  lands,  without 
performing  any  act  which  may  render  them  of  less  value  in  any  one  year  than  thej 
were  before.  Particularly,  with  regard  to  growing  timber,  great  care  has  been  taken 
to  restrain  lif erenters  from  doing  anything  which  may  deprive  the  lands  of  that  shelter, 
which,  in  this  country,  is  so  essential  to  them.  Unless  m  the  case  of  a  coppice  wood, 
which  has  formerly  been  in  use  to  be  cut  annually  in  different  hags,  so  as  to  yield  a 
constant  yearly  rent,  a  liferenter  is  not  at  Uberty  to  cut,  for  sale,  woods  of  any  de-  J 
scription  whatever.  And  this,  whether  the  trees  have  been  planted  by  himself  or  bj  ' 
others.  Erskine,  b.  2,  tit.  9,  §§56,  57,  58;  13th  July  1677,  Lady  Preston,  No.  7, 
p.  8242  ;  June  1727,  Heirs  of  Rosebum,  see  Appendix. 

Answered,  The  authorities  above  referred  to,  should  seem  to  be  applicable  onlr 
to  the  case  of  widows  having  their  jointures  secured  on  their  husband  s  lands,  and 
cannot  be  extended  to  the  present  one.  As,  during  the  marriage,  the  husbai>d  here 
might  have  cut  down  the  whole  trees  on  the  estate  ;  no  good  reason  can  be  assigned, 
why,  after  its  dissolution,  and  while  his  right  seems  to  be  equally  broad  as  formeriy, 
he,  and  a  fortiori  his  creditors,  should  not  be  allowed  at  least  to  proceed  in  the  same 
way  as  a  proprietor  of  the  estate  acting  tanquam  bonus  paterfamilias,  might  have  d(»ie. 
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TThere  seems  to  be  a  considerable  degree  of  expediency  in  such  a  construction  of  the 
liieienter's  ri^ht.  [8261]  Without  it,  persons  so  situated  would  be  apt,  while  the 
naairiage  subsisted,  to  exercise  their  powers  in  a  manner  very  prejudicial  to  the  estate. 
.And,  with  regard  to  that  part  of  the  woods  which  has  been  planted  by  the  liferenter 
himself,  it  would  be  manifestly  unjust,  if  lie  were  not  thus  allowed,  without  any 
injury  to  the  lands  themselves,  to  avail  himself  of  the  fruits  of  his  own  industry. 
So  far  from  being  conducive  to  the  advantage  of  the  proprietor,  this  would,  in  general, 
prove  a  real  loss  to  him,  while  the  improvement  of  the  country  at  large  would  be 
gre&tly  hindered  by  it ;  Bankton,  b.  2,  tit.  6,  §  6. 

After  advising  the  petition  for  Oideon  Oray,  with  answers  for  Hr.  Seton,  which 
^vrere  followed  with  replies,  the  Court  were  of  opinion,  that  a  liferenter  had  no  right 
'to  sell  any  part  of  the  woods  growing  on  the  liferented  lands,  unless  in  the  particular 
caae  of  a  coppice,  which  had  been  in  use  to  be  cut  in  a  certain  yearly  progression,  so 
as  to  yield  a  constant  annual  income  to  the  possessors ;  and  that  tne  warrant  oi 
sale,  so  far  as  it  allowed  this,  ought  to  be  recalled.  Mr.  Gray  therefore  having  agreed 
-to  pass  from  any  objection  in  point  of  form,  the  following  interlocutor  was  pro- 
nounced : 

**  The  Lords  find,  That  none  of  the  woods  or  plantations  condescended  on,  fall 
imder  the  liferent  of  Mr.  Hugh  Seton  ;  and  therefore  appoint  such  of  the  said  woods 
or  plantations  as  are  contained  in  the  act  of  roup,  to  be  struck  out  of  the  sale  ;  and 
refuse  the  desire  of  the  petition." 

Act.  Abercromby. — Alt.  Dean  of  Faculty.— Clerk,  Home. 

C.  Fd.  Die.  V.  3,  p.  386.    Fac.  Cd,  No.  64,  p.  116. 


No.  15.  Clark  v.  Wemyss.    December  13,  1596. 

In  an  action  betwixt  one  Clark  in  Dysart  and  Wemyss,  anent  the  entry  of  a  tenant, 
inf eft  as  heir  to  his  father  in  certain  acres  of  Dysart,  by  the  Master  of  Sinclair,  as 
fiar  of  the  barony  of  Dysart,  the  Lords  found.  That  the  sasine  given  by  the  Master 
of  Sinclair  was  null,  because  my  Lord  his  father's  liferent  was  reserved  of  the  said 
barony,  whereby  the  entry  of  the  tenants  pertained  to  him  ;  and  albeit  oft  times  the 
resigners  used  to  resign  expressly  the  entry  of  free  tenants,  yet  the  general  reservation 
of  the  liferent,  cum  tenentibiu,  tenendriis,  &c.,  is  sufficient  to  make  right  to  the  life- 
renter  to  enter  tenants.  Fol.  Die.  v.  1,  p.  548.    Haddington,  MS.  No.  605. 


No.  16.  [8252]  Lady  Crawfordjohn  v.  Laird  of  Glaspen.    January  11, 1611. 

A  man,  denuded  of  the  fee  of  a  barony,  with  reservation  of  his  own  liferent,  may 
resume  and  enter  the  heirs  of  his  vassals,  which  will  be  lawful  and  sufficient  to  them  ; 
but  he  may  not  resume  strangers,  nor  change  the  vassals  and  free  tenants,  neither 
may  he  thereafter  set  any  tacks  or  rentals  that  may  last  longer  than  his  lifetime. 

Fd.  Die.  v.  1,  p.  549.     Haddington,  MS.  No.  2080. 


No.  25.  [8262]  Katharine  Kinross  v.  Laird  of  Hunthill.    December  10, 1661. 

A  bond  being  payable  to  a  husband  and  wife  in  conjunct  fee,  and  to  their  heirs,  &c., 
the  wife,  though  only  hferenter,  was  found  to  have  power  to  uplift  the  stock ;  but, 
before  extract,  she  was  ordained  to  give  bond  for  re-employment  of  the  same, 
to  herself  in  liferent,  and  to  her  husband's  heir  in  fee. 

Katharine  Kinross  having  charged  the  Laird  of  Hunthill  for  payment  of  a  bond 
granted  to  her  first  husband,  and  the  longest  liver  of  them  two,  and  their  heirs,  which 
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failing  his  heirs  ;  he  suspends  on  this  reason,  that  she  is  but  liferenter,  and  the  dehmet 
being  infeft  in  fee,  she  would  not  renounce,  but  the  heir. 

Which  the  Lords  sustained,  and  found  the  letters  only  orderly  proceeded  for  tk 
annualrent. 

July  25,  1622. — ^The  Laird  of  Hunthill  being  obliged  by  bond  to  pay  a  sum  to 
umquhile  Mr.  Beverly,  and  the  said  Katharine  his  spouse,  the  lon^sst  liyer  of  them 
two  in  conjunct  fee,  and  the  heirs  betwixt  them,  which  failing,  his  heirs,  or  any  peoon 
he  should  design,  whereupon  they  were  infeft  in  an  annualrent ;  the  uid  KJathaiiBe 
having  charged  for  payment  of  the  sum,  Hunthill  suspended,  alleging.  That  she  wasbol 
liferenter,  and  he  could  never  be  in  tuto  till  the  fiar  were  called,  llie  Lords,  foimeri? 
found  the  letters  orderly  proceeded  for  the  annualrent,  but  superceded  to  give  auBver 
for  the  stock,  till  some  to  represent  Beverly  the  fiar  was  called,  who  now  being  called 
and  not  compearing,  [8263]  the  debtor  alleged  he  could  not  be  liable  to  give  up  t^ 
stock  to  the  charger,  being  only  liferenter,  neither  would  her  discharge,  or  renuncia- 
tion of  the  wadset  liberate  him  and  his  estate,  but  only  a  renunciation  of  the  hdi; 
neither  did  the  charge  at  the  liferenter's  instance,  take  away  the  annualrent,  and 
make  the  principal  sum  moveable,  unless  it  had  been  at  the  fiar^s  instance.  The 
charger  answered,  That  she  being  conjunct  fiar,  was  not  a  naked  liferenter,  albeit 
it  resolved  in  a  liferent ;  and  therefore  she  craved  that  it  should  be  declared  bj  tbe 
Lords,  that  she  had  power  to  uplift  the  stock,  and  to  re-employ  it  as  formerlj,  and 
that  her  discharge  and  renunciation  should  be  declared  to  be  sufficient  to  liberate 
the  debtor  and  lus  lands,  which  being  so  found  by  the  Lords,  the  debtor's  apparent 
heir  being  called,  would  be  an  irreduceable  and  sufficient  ground  of  liberation. 

The  Lords  declared  as  aforesaid,  but  before  extract,  ordained  the  conjunct  fiar 
to  give  bond  for  re-employment  of  the  sum  to  herself  in  liferent,  and  to  Beverly's 
heirs  in  fee  ;  which  bond  they  ordained  to  be  presently  registrated,  and  kept  by  tbe 
clerk,  in  respect  none  appeared  for  the  heir. 

Fcl.  Die.  V.  1,  p.  549.    Stair,  v.  1,  pp.  67, 136. 


No.  27.  [8264]  Jordan  v.  Homes.    June  30,  1680. 

Where  a  sum  is  taken  payable  to  a  woman  in  liferent  and  her  son  in  fee,  the  I/>ids 
found  the  money  payable  to  the  lifereatrix,  but  that  she  could  not  lift  it  witiioet 
citing  of  the  fiar  to  see  it  re -employed,  or  caution  found ;  but  granted  a  diligesce 
to  cite  him  in  that  same,  process  ;  and  found  it  not  enough  that  the  grandfather  oiezed 
to  consent  to  the  uplifting  of  it  by  her. 

Fd.  Die.  V.  1,  p.  549.     FoufOainkaa,  MS. 


No.  34.      [8271]  Young  Laird  of  Caddbl  v.  Douglas.    January  23, 1635. 

The  TiOrds  extended  the  act  which  requires  liferenters  to  find  caution  to  uphold  houses, 
to  a  person  who  had  infeft  his  son  in  his  lands,  and  had  taken  from  him  a  liferent 
tack  of  the  house,  mains,  &c. ;  and  further,  they  extended  it  even  to  the  King"* 
donatar,  who  had  taken  a  gift  of  the  liferent  tacksman's  escheat,  and  had  asaigDed 
that  gift  to  a  creditor  of  the  liferent  tacksman. 

The  young  Laird  of  Caddell  having  got,  from  his  father,  inf eftment  of  all  his  lands. 
by  contract  sets  to  his  father  the  mains  of  Caddell,  with  the  house,  and  manor  pl«c« 
thereof,  for  all  the  days  of  his  father's  lifetime.  Francis  Douglas,  brother-in-Iav  to 
the  old  Laird,  takes  the  gift  of  his  escheat,  and  makes  Stephen  Boyd  assignee  to  the 
said  gift,  for  debts  owing  by  the  old  Laird  to  Stephen  Boyd.  The  young  Laird  of 
Caddel  fiar,  intents  summons  against  Francis  Dou-[8272]'Sl^>  donatar  to  ^  iather*s 
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escheat,  and  Stephen  Boyd,  assignee  constituted  to  the  said  liferent,  to  hear  and  see 
themselves  decerned  to  repair  the  said  manor  place  of  Gaddell,  and  make  it  in  as  good 
estate  as  it  was  the  time  of  their  intromission  therewith,  conform  to  the  act  of  Parlia- 
ment, Ja.  IV.  Pari.  3,  cap.  25th.  It  was  alleged,  Imo,  That  this  act  of  Parliament 
was  only  conceived  against  liferenters  and  conjunct-fiars,  who  bruiked  by  infeftment ; 
but  the  old  Laird  of  Caddell  was  only  but  tacksman,  who  could  not  be  drawn  under 
&e  said  act  of  Parliament  more  than  any  other  tacksman,  who,  by  this  tack,  cannot 
be  holden  to  uphold  his  house  set  to  them,  especially  houses  of  this  kind,  the  uphold* 
ing  whereof  wul  sometimes  exceed  the  duty  of  the  tack,  except  in  the  location  they 
hid  been  specially  obliged  thereto.  To  which  it  was  answered,  That  the  excep- 
tion ought  to  be  repelled,  in  respect  of  the  quality  of  the  tack  set  to  the  defenders, 
which  bears  but  a  small  duty,  or  none  at  all,  and  so  his  case  is  equivalent  as  if,  in  the 
fee  granted  by  the  father  to  the  son,  the  father's  liferent  of  the  house  and  mains  had 
been  reserved.  2do,  It  was  alleged  for  the  donatar  and  assi^ee.  That  acts  of  Parliament 
are  siricti  juris,  and  this  act  cannot  be  extended  to  donations  of  liferents,  in  prejudice 
of  the  King,  who  cannot  be  compelled  to  uphold  the  rebel's  house,  no  more  than  to 
pay  the  rebel's  debts ;  but,  however,  the  rebel  may  be  pursued  upon  the  act,  yet 
the  Ejng  and  his  donatar  are  free,  except  it  had  borne  the  same  per  expressum.  To 
which  it  was  answered.  That  the  allegeance  ought  to  be  repelled,  in  respect  of  the 
act  bearing  liferenters,  without  exception ;  and  the  reason  of  the  act  being  for 
maintenance  of  the  policy,  no  liferenter  whatsoever  ought  to  be  exeemed  there&om, 
except  they  had  been  exeemed  expressly. — The  Lords  repelled  both  the  exceptions, 
and  sustained  the  summons  against  all  the  defenders,  for  repairing  the  house  to  that 
estate  wherein  it  was  the  time  of  their  intromission  with  the  same  respective ;  and  to 
find  caution,  and  to  uphold  the  same  in  time  coming ;  and  ordained  commission  to 
be  ffiven  to  the  Sheriff  to  try  the  estate  of  the  house  the  time  of  their  intromission 
with  the  same,  and  how  much  it  is  deteriorated  since. 

Fd.  Die.  V.  1,  p.  550.    Auchinleck,  MS.  p.  123. 


No.  37.  [8275]  CuNiNGHAM  V.  CuNiNGHAM.     December  18,  1733. 

In  a  process  against  the  representatives  of  a  liferentrix,  foimded  upon  the  statute 
and  common  law,  she  having  suf  ered  the  mansion-house,  during  her  possession, 
to  go  into  disrepair,  the  question  occurred,  if  it  was  necessary  for  the  pursuer,  in 
order  to  estimate  the  damages,  to  bring  a  distinct  proof,  by  two  witnesses,  of  the 
condition  of  the  houses  at  the  Lady's  entry,  which  was  now  become  impracticable 
by  the  lapse  of  time  ;  or  if  it  was  sufficient  to  bring  a  proof ,  as  far  back  as  the  memory 
of  man  could  go,  which  must  presume  retro,  unless  the  defender  would  prove  repara- 
tions a&  afUe  bestowed  by  the  liferenter.  The  Lords  found,  that  the  pursuer  must 
prove  the  condition  of  the  mansion-house,  both  at  the  time  of  the  entry  of  the  life- 
rentrix, and  the  time  of  her  death.    See  Appendix.  Fd.  Die.  v.  1,  p.  550. 


No.  39.  [8278]  David  Soot  v.  Phcbbe  Forbes.    March  5,  1755. 

A  liferentrix,  on  entering  to  possession,  finding  the  house  liferented  ruinous,  it  was 
questioned,  whether  she  or  the  fiar  was  obhged  to  repair  it.  Found,  that  neither 
of  them  was  bound  to  repair  it ;  but  that,  upon  the  liferentrix  repairing  it,  her 
heirs,  at  the  end  of  the  liferent,  would  have  a  claim  for  the  whole  expense  laid  out. 

The  deceased  John  Scot,  the  pursuer's  brother,  disponed  in  liferent  to  Phoebe 
Forbes  his  second  wife  (as  an  additional  provision  to  those  in  her  contract  of  marriage) 
"the  mansion-house  of  Hedderwick,  gardens  of  the  same,  with  that  park  called 
Qayland,  consisting  of  about  ten  acres ;  which  liferent  right  he  binds  and  obliges 
him  and  his  heirs  to  be  good,  valid,  and  sufficient  to  her  against  all  mortals." 

The  roof  of  the  mansion-house  was  entirely  ruinous ;  and  the  question  was, 
MOR.  I.  32 
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whether  John  Scot  the  heir,  or  Phcsbe  Forbes  the  liferenter,  should  be  at  the  expenie 
of  repairing  it  ? 

The  Lords,  on  the  28th  of  January  1755»  found,  ^'  That  the  roof  of  the  main  bodj 
of  the  house  of  Hedderwick  must  be  sufficiently  repaired  at  the  joint  expense  of 
Mr.  Scot  of  Hedderwick,  and  Mrs.  Phcebe  Forbes  the  widow  ;  and  that  he  is  obliged 
to  contribute  two-thirds  of  the  expense  of  said  reparation,  and  she  the  one*tmid 
thereof ;  and  that  the  materials  of  the  present  roof,  and  produce  thereof,  must  be 
applied  towards  said  repair ;  and  that  the  said  repair  shall  not  exceed  the  sum  oi 
£60  Sterling,  over  and  above  the  materials  of  the  present  roof  ;  and  ord^ned  the  said 
repair  to  be  made  by  the  said  Mr.  Scot,  at  the  sight  [8279]  o^  a  tradesman  to  be  named 
by  the  said  Mrs.  Phoebe  Forbes,  betwixt  and  the  first  day  of  August  next  to  come ; 
and  failing  thereof,  allowed  the  said  Mrs.  Phoebe  Forbes  to  make  the  said  repaiis  at 
the  sight  of  a  person  to  be  named  by  the  said  Mr.  Scot,  if  he  thinks  £t  to  name  any 
such ;  and  f  aiUng  such  nomination,  the  same  to  be  made  at  the  sight  of  the  Shenfi  of 
Forfar,  or  his  substitute  ;  and  the  said  repairs  being  made,  found,  that  the  said  Mr. 
PhoBbe  Forbes  is  obliged  to  find  caution  in  terms  of  the  act  of  Parliament;  and 
decerned  and  found  moderate  expenses  due  to  the  said  Mrs.  Phoebe  Forbes,  and 
ordained  her  to  give  in  an  account  thereof." 

Both  parties  reclaimed  ;  and  it  was  pleaded  for  the  heir,  That  it  was  optional  for 
him  to  desert  the  house,  and  therefore  he  could  not  be  bound  to  repair  it.  A  liferect 
right  is  only  a  servitude,  and  binds  the  fiar  to  no  more  than  nuda  jKUieniia ;  so  the 
fiar  cannot  be  bound  to  repair.  The  civil  law  bound  the  liferenter  to  repair,  and  to 
find  surety  called  the  cautio  usufructuaria,  to  leave  the  subjects  in  as  good  oonditioD 
as  he  found  them.  Quoniam  igitur  amnis  fructua  rei  ad  eum  pertinet,  reficere  quo^ue  enM 
codes  per  arbitrum  cogi,  Cdsus  scribit,  1. 7 ,  §  2,  Z>.  2>e  usu  fructu.  The  act  1 19 1 ,  James  IV . 
p.  3,  cap.  25,  which  is  ratified  by  act  1535,  James  V.  p.  4,  cap.  15,  bound  the  liferenter 
"  not  to  waste  and  destroy  the  subjects,  but  to  hold  them  in  sicklike  kind  as  thej 
are  in  at  the  time  he  gets  and  receives  the  same,  he  taking  his  reasonable  sustentation 
or  using  in  needful  things  without  destruction  or  wasting  thereof." 

Pleaded  for  the  liferenter ;  That  as  the  disponer  bound  himself  and  his  heirs  to 
give  her  the  liferent  of  a  house,  so  he  must  have  meant  that  house  was  to  be  made 
habitable.  That  indeed  after  it  was  made  habitable,  it  was  not  unreasonable  she 
should  bear  the  minorea  impenscB  for  keeping  it  wind  and  water  tight,  and  should  find 
caution  for  that  effect ;  but  never  could  it  be  expected,  that  she  should  lay  out  the 
majores  impensce  of  repairing  a  ruinous  roof,  far  less  of  putting  on  a  new  one.  This  is 
expressly  the  doctrine  of  the  civil  law  in  the  place  above-mentioned,  where,  to  what 
is  recited,  it  is  added,  Hactenus  tamen  ut  usufructuatius  sarta  iecta  habeatj  moiiea 
refectio  ad  eum  pertineat.  And  although  it  is  there  also  said,  si  qua  tafnem  vehutaU 
corruissenty  neutrum  cogi  reficere,  this  was  agreeable  to  the  particiUar  doctrine  of  the 
civil  law  ;  by  which  it  was  held,  if  the  liferent  of  a  house  was  given  in  legacy,  and  Hix 
house  fell,  the  liferent  determined  ;  for  the  liferent  of  a  house  did  not  include  the  Kfe* 
rent  of  the  area.  But  this  is  not  held  to  be  the  law  of  Scotland.  The  acts  1491  ask! 
1535  relate  only  to  the  not  abusing  or  wasting  liferented  subjects,  by  altering  tie 
form  of  buildings,  plowing  pasture  grounds,  or  felling  woods. 

In  this  case  the  Court  seemed  to  agree,  that  none  of  the  parties  were  bound  to  jfst 
a  new  roof  upon  the  house  ;  so  the  question  came  to  be.  In  case  the  liferenter  shoizld 
repair,  how  far  she  could  have  repetition  from  the  heir  ?  Upon  this  the  Court  was 
almost  equally  divided ;  some  were  of  opinion,  that,  if  the  liferenter  should  repair  the 
roof,  she  and  her  heirs  would  at  the  end  of  the  life-[8280]-reii*  hdve  no  further  dain 
from  the  heir  than  in  quantum  esset  lucratus.  Others  said,  this  was  entailing  a  law- 
suit. 

Upon  the  first  of  March  1755,  the  Lords  found,  "  That  neither  Mr.  Scot,  nor  Mrs. 
Phoebe  Forbes,  are  obliged  to  repair  the  roof  of  the  house  in  question  ;  but  that  she 
is  entitled  to  repair  the  same,  and  that  the  said  reparation,  if  made,  ought  to  be  at 
the  sight  of  the  Sheriff  of  Forfar,  or  his  Substitute,  at  whose  sight  also  the  accomit 
of  expenses  of  said  reparation  is  to  be  made  up  ;  and  found,  that,  at  the  issue  of  tbe 
liferent,  Mr.  Scot  is  liable  to  repay  to  the  heirs  of  the  liferentrix  the  whole  expenses 
of  the  said  reparation,  conform  to  the  accounts  to  be  made  up ;  but,  as  to  the  expenses 
of  process,  adhered  to  the  former  interlocutor." 

And,  upon  a  reclaiming  petition  by  Mr.  Scot,  praying  for  an  explication  of  some 
things  in  this  interlocutor 
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*^  Found,  that  the  expense  of  repairs  must  not  exceed  eighty  pounds  Sterling ;  and 
that  the  liferentrix  must  find  caution  immediately  with  respect  to  the  gardens  and  in- 
closures,  as  also  with  regard  to  the  house,  after  the  repairs  are  made,  in  the  words  of  the 
act  of  Parliament,  and  modify  the  account  of  expenses  given  in  to  £24,  lOs.  Sterling, 
and  decern  ;  and  also  decern  for  the  expenses  of  extracting  the  decreet." 

Act.  LocKHART. — Alt.  Weddebbubn. — Clerk,  Kirkfatrick. 

Fol.  Die.  V.  3,  p.  386.    Foe.  Col,  No.  148,  p.  220. 


No.  40.  Major  Thomas  Cochban,  and  Others,  Trustees  appointed  by  the  deceased 
Chables  Coohran,  Esq.  of  Culross  v.  Major-General  James  Cochban. 
August  7, 1755. 

A  person  getting  the  liferent  of  a  house,  and  of  the  furniture  thereof,  must  use  the 

furniture  in  that  house  only. 

Charles* Cochran  of  Culross,  by  a  disposition,  to  take  effect  after  his  death,  vested 
his  estate,  heritable  and  moveable,  in  certain  trustees  for  uses ;  and,  by  the  same 
deed,  he  gave  the  liferent  of  the  house  of  Culross,  and  household  furniture,  gardens, 
and  inclosures,  to  his  brother  Major-Qeneral  James  Cochran  ;  who,  after  the  death 
of  Charles,  attained  the  possession  of  these  subjects. 

The  Trustees  brought  an  action  against  the  General,  for  having  it  found,  let, 
That  he  could  only  use  the  household  furniture  in  the  house  of  Culross.  2dly,  That 
some  very  fine  table-linen,  of  Dutch  damask,  cut  and  shaped  in  1663,  but  never  sewed, 
nor  used,  did  not  fall  under  the  liferent  grant  of  household  furniture  ;  and,  therefore, 
that  the  General  ought  instantly  to  restore  them  to  the  Trustees. 

It  was  pleaded  for  the  defender,  against  the  first  conclusion  of  the  libel ;  That, 
aa  he  had  got  right  to  the  liferent  of  the  furniture  in  the  house  of  Culross,  [8281]  with- 
out any  restriction  as  to  the  place  where  he  was  to  use  the  furniture,  he  might  use 
it  where  he  pleased,  and  could  be  no  further  restrained  than  the  nature  of  all  liferents 
restrains  the  liferenter,  viz.  to  the  use  scUva  rei  substantia  ;  and  although  the  furniture 
is  in  the  deed  described  to  be  the  furniture  in  the  house  of  Culross,  yet  that  was  only 
demonstrative  of  what  furniture  was  given,  but  not  taxative,  so  as  to  confine  the 
defender  to  use  the  furniture  only  in  the  house  of  Culross.  Liferent  right's  of  furniture 
are  very  common,  and  are  often  granted  in  favour  of  wives  in  their  contracts  of 
marriage,  or  by  other  deeds ;  and  yet  it  was  never  pretended  that  the  liferenters 
could  only  use  that  furniture  in  the  house  by  which  it  happened  to  be  described  in 
the  deed,  and  that  they  could  not  transport  the  bed  and  table-Unen,  or  other  furniture, 
to  any  house  in  town  or  country,  where  they  might  happen  to  reside  ;  were  liferent 
rights  to  be  constructed  as  the  pursuers  would  have  them,  they  would  often  be  of 
very  little  use  to  the  liferenters. 

Against  the  second  conclusion  of  the  libel,  it  was  pleaded  ;  1st,  That  table-linen 
are  undoubtedly  household  furniture,  and  therefore  it  was  not  necessary  to  inquire 
what  was  the  proprietor's  intention ;  such  inquiry  is  only  necessary,  when  it  is 
doubtful  whether  the  thing  falls  under  the  description  of  household  furniture  or  not. 
Ij.  32,  §  2,  D.  De  auro,  argento,  dc,  legat,  Argenio,  potorio,  vd  escario  legato,  in  his  ^uas 
dubium  est  cwjus  generis  sinty  consuetudinem  patrisfamUias  spectandam  ;  non  etiam 
in  his  qucB  certum  est  ejus  generis  non  esse,  2dly,  That  the  intention  of  the  proprietor 
to  make  the  damask  household  furniture  sufficiently  appeared  from  his  cutting  it 
into  table-napldns  and  table-cloths  ;  and  therefore  they  tell  under  the  liferent-grant 
of  the  furniture. 

It  was  answered  for  the  pursuers,  in  support  of  the  first  conclusion  of  the  libel ; 
That  where  the  liferent  of  a  house,  and  of  the  furniture  in  that  house,  is  granted  to 
one,  it  is  implied  in  the  grant,  that  the  Uferenter  is  only  to  use  the  furniture  when 
he  resides  in  that  house  ;  and  were  it  otherwise,  the  right  of  the  fiar  would  be  of  vtTj 
little  value  ;  for  furniture  is  usually  adapted  to  the  place  where  it  is  put  up,  but  if 
moved  from  place  to  place,  must  be  very  soon  destroyed. 
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In  support  of  the  second  conclusion  of  the  libel,  it  was  answered  ;  That  it  depends 
much  upon  the  will  of  the  proprietor,  whether  a  thing  is  to  be  reckoned  honsdiold 
furniture  or  not,  as  it  is  observed  by  Voet.  ad  tit,  D.  De  supeUect.  legat.  No.  3.  And 
as  the  table-linen  were  never  used,  nor  so  much  as  sewed,  so  as  to  be  fit  for  uang, 
they  cannot  be  considered  as  household  furniture,  as  appears  from  the  defimtkni 
thereof,  L.  7,  §  1,  D.  De  sufdlect.  legaJt.  Instrumenlum  qttoddam  peUriis  famUim  renin 
ad  quotidinianum  usutn  paratutn. 

The  Lords  found,  that  the  defender  could  not  carry  away  any  of  the  faousehdd 
furniture  out  of  the  house  of  Culross,  or  use  it  any  where  else  but  in  that  house ; 
and  found,  as  to  the  linen  cut,  but  not  sewed,  and  which  were  kept  for  so  many  yean 
backwards  in  the  family  for  a  curiosity,  without  beine  made  use  [8282]  of  as  fnzniture, 
that  the  defender  had  no  right  to  use  them  any  otiier  way  than  as  they  had  been 
formerly  used. 

Reporter,  Shbwalton.— Act.  Akd.  Prinolb  et  Sir  John  Stewart. — ^Alt.  Eo, 

Bruce. — Clerk,  Gibson. 

Fd,  Die.  V.  3,  p.  386.    Fac.  Col.  No.  162,  p.  342. 


No.  14.  RoLLo  V.  Irving  and  Others.    December  1,  1801. 

An  extraordinary  dividend  or  bonus  given  by  a  bank  belongs  to  the  liferenter  of  thf 

stock. 

In  June  1794,  Alexander  Houston  executed  a  deed,  by  which  he  vested  his  heritaUr 
and  moveable  estate  in  the  hands  of  trustees.  His  conveyance  included,  among 
other  subjects,  144  shares  of  the  stock  of  the  Bank  of  Scotland.  It  provided  a  life- 
rent to  Mrs.  Houstoun,  in  these  terms  :  "  That  my  whole  heritable  and  moveabk 
means  and  estate,  generally  and  particularly  herein  disponed  in  trust,  shall  be,  and 
are  hereby  burdened  with  the  liferent-right  to  Mrs.  Marsaret  Rollo  alias  Honstoim, 
my  spouse,  during  all  the  days  of  her  life,  in  case  she  shaU  survive  me  ;  immediatelT 
on  my  decease,  to  get  the  shares  of  the  Bank  of  Scotland,  presently  standing  in  mr 
name,  transferred  in  her  own  name  in  liferent ;  and  to  appoint  factors  from  ibat 
to  time  to  receive  the  dividends  then  due,  or  becoming  due  thereon,  and  the  rents, 
annual  rents,  and  profits  arising  from  my  other  means  and  effects,  both  heritable 
and  moveable,  hereby  disponed  in  trust,  without  the  consent  or  interference  of  my 
trustees,"  &c.  Upon  the  death  of  'Mi.  Houstoun  in  1798,  the  bank-stock  was 
accordingly  transferred  to  the  widow  in  liferent,  and  his  trustees  in  fee  ;  ajid  sbe 
received  from  time  to  time  the  ordinary  dividends. 

Previous  to  Mr.  Houstoun's  death,  an  addition  had  been  made  to  the  capitsl 
of  the  bank,  and  he  had  subscribed  for  a  number  of  shares  of  the  additional  stodc 
which  were  to  be  paid  by  instalments  ;  he  directed  his  trustees  to  pay  these  instil* 
ments,  by  selling  stock  in  the  3  per  cents.,  of  which  he  had  a  considerable  snm.  Bit 
it  was  judged  more  expedient,  both  by  the  trustees  and  the  liferentrix,  to  allow  ^ 
calls  for  the  bank-stock  to  run  in  arrear,  as  the  Bank  were  in  use  of  accommodatiii^ 
proprietors  in  this  way,  upon  their  paying  interest,  to  be  deducted  from  their  dividends. 

At  a  general  meeting  of  the  proprietors  of  the  Bank,  on  the  26th  March  1799, 
it  was  ordered, ''  That  an  extraordinary  dividend  or  bonus  be  given  to  the  pToprietoiF 
holding  stock,  upon  the  Ist  June  next,  by  transferring  to  them  part  of  the  Bank's 
interest  in  the  5  per  cents.,  1797,  at  the  rate  of  £5  of  the  5  per  cents,  for  each  shirr 
of  the  Bank  of  Scotland's  stock  ;  or,  in  the  option  of  the  proprietor,  that  the  Bank 
shall,  in  Ueu  thereof,  pay  to  him  the  selling  price  of  the  said  5  per  cents.,  as  per  Lloyd's 
list,  the  first  transfer  day  after  the  1st  of  June,  at  the  Bank's  office  in  fidinbnrj^ : 
and  that  a  sum  equal  to  the  bonus  to  be  ascertained  as  above,  falling  to  such  m- 
prietors  as  are  in  arrear  [8183]  to  the  Bank,  on  their  stock  account,  diall  be  apjuisd 
towards  the  extinction  of  the  arrear  due  by  such  proprietor,  and  that  at  the  same 
time  that  the  bonus  is  given  and  executed." 
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In  coDBequence  of  this  resolution,  a  doubt  arose  whether  Mrs.  Houstoun,  the 
liferentriz,  or  Mr.  Houstoun's  Trustees,  who  were  the  fiars,  were  entitled  to  this 
extraordinary  dividend ;  and  for  the  purpose  of  determining  the  point,  Mrs.  Houstoun 
brought  an  action  against  the  Trustees,  concluding,  "  That  they  should  be  decerned 
and  ordained  to  make  payment  to  the  pursuer  of  the  foresaid  extraordinary  dividend, 
which  has  been  retained  by  the  Bank  of  Scotland,  and  applied  for  the  use  of  the  said 
Trustees." 

At  the  request  of  the  parties,  the  Lord  Ordinary  took  the  cause  to  report.  The 
pursuer 

Pleaded ;  1st,  The  power  of  fixing  the  amount  of  the  dividends  of  bank-stock, 
is,  by  act  of  Parliament,  exclusively  vested  in  a  general  meeting  of  the  proprietors. 
The  amount  of  these  dividends  is  different  each  year,  according  to  the  situation 
of  the  Bank,  but  the  proprietor  must  take  his  dividend,  such  as  it  is  fixed  by  the 
meeting,  whatever  be  its  amount.  As  the  liferentrix  therefore  is  obliged  to  put 
up  with  a  small  dividend,  she  is  entitled  to  draw  a  large  one  when  it  occurs,  dunng 
the  period  of  her  liferent.  2dly,  As  Mrs.  Houstoun,  by  the  terms  of  her  liferent, 
is  entitled  to  receive  "  the  dividends  and  profits,"  she  has  a  right  to  every  emolu- 
ment arising  from  the  fund.  This  bonus  is  not  a  dividend  of  stock,  but  an  extra 
ordinary  dividend  of  profit ;  and  if  she  be  in  any  year  entitled  to  draw  any  thing, 
however  inconsiderable,  more  than  the  profits  of  that  year,  she  cannot,  by  any  principle 
of  law,  be  prevented  from  drawing  these  profits,  to  whatever  sum  they  may  amount. 
3dly,  It  is  not  competent,  nor  is  it  perhaps  possible,  to  ascertain  how  far  these  accumu- 
lated profits  have  arisen  since  Mr.  Houstoun's  death.  The  only  period  which  can 
be  ascertained,  is  when  they  became  due  ;  and  as  the  pursuer's  executors,  after  her 
decease,  could  not  have  any  claim  upon  the  trustees  for  such  part  of  an  extraordinary 
dividend  as  might  be  alleged  to  have  arisen  from  profits  during  her  liferent,  neither 
can  the  trustees  have  any  claim  upon  her  for  such  as  may  be  alleged  to  have  arisen 
from  profits  before  its  commencement. 

Answered  ;  "  Frucliu  ordinarios  solum  percipit  usufructuariua,^^  Mrs.  Houstoun 
can  have  no  title  to  the  bonus ;  1st,  From  the  nature  of  her  right.  A  liferenter 
is  only  entitled  to  the  ordinary  fruits  of  the  subject ;  the  liferenter  of  a  superiority 
draws  the  annual  duties  payable  by  the  vassal,  but  imless  the  hferent  be  constituted 
by  reservation,  has  no  right  to  the  composition  at  the  entry  of  singular  successors  ; 
and  the  same  doctrine  holds  in  other  subjects ;  Ersk.  b.  2,  t.  9,  §  58.  2dly,  From 
the  nature  of  the  bonus.  The  Bank,  besides  paying  the  yearly  dividends,  is  in  the 
use  of  retaining  part  of  its  profits,  which  is  accumulated  into  a  fund,  and  forms  a 
sort  of  additional  capital.  Over  this  additional  capital,  the  proprietors  have  no 
power,  except  in  so  far  as  is  granted  to  them  by  the  occasional  division  of  part  of 
it  among  them  as  a  bonus.  It  cannot  be  [8184]  maintained,  that  if  the  Bank  were 
to  come  to  the  resolution  of  dividing  their  whole  stock  by  way  of  a  bonus,  that  the 
liferenter  would  be  entitled  to  it ;  nor,  upon  the  same  principle,  can  she  be  entitled 
to  any  part  of  it,  except  in  so  far  as  it  may  produce  increased  annual  dividends.  The 
Bank  have  no  power,  by  any  resolution  of  theirs,  to  alter  the  rights  of  third  parties, 
or  to  give  to  liferenters,  under  the  name  of  a  bonus,  part  of  that  stock  which  belongs 
to  the  fiar.  3dly,  From  the  terms  of  the  minute  of  the  Bank,  it  was  ordered  to  be 
paid  to  the  "  proprietors  holding  stock  "  ;  and  it  was  provided,  that  a  sum  equal 
to  the  bonus  falling  to  such  proprietors  as  are  in  arrear  on  their  stock,  shall  be  applied 
towards  the  extinction  of  such  arrear.  The  Trustees  of  Mr.  Houstoun  are  in  this 
situation,  and  therefore  the  bonus  remains  in  the  hands  of  the  Bank,  as  so  much 
additional  capital.  The  defenders  farther  referred  to  the  usual  practice  of  the  Royal 
Bank  of  Scotland,  in  the  application  of  their  extraordinary  dividends ;  and  to  the 
Bnglish  case,  Brander  v.  Brander,  22d  July  1799  ;  Vesey's  Reports,  v.  4,  p.  800. 

The  Lords  (29th  June  1801)  sustained  the  defences,  to  the  extent  of  such  part 
of  the  extraordinary  dividend  in  question  as  may  have  arisen  from  the  undivided 
profits  of  the  stock  during  Mr.  Houstoun's  life,  and  remit  to  the  Lord  Ordinary  to 
proceed  accordingly. 

Each  party  reclaimed  against  this  interlocutor,  both  upon  the  merits  of  the  case, 
and  upon  the  impossibility  of  extricating  matters  according  to  the  principle  upon 
which  it  proceeded.  And  the  Lords  having  advised  the  mutual  petitions,  with 
answers,  with  one  dissenting  voice,  "  recalled  their  former  interlocutor,  and  found 
Ifrs.  Houstoun  entitled  to  the  dividend." 
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Observed  from  the  Bench  :  The  terms  of  the  liferent  are  most  ample,  and  die 
liferentrix  is  entitled  to  draw,  under  the  term  ''  profits,"  whatever  arises  from  die 
bank-stock ;  nor  has  the  fiar  any  other  interest  than  to  prevent  the  stock  from  being 
diminished. 

Lord  Ordinary,  Craig.— Act.  Williamson.— Agent,  Jo.  Irving,  W.8.— Alt.  Robs,— 
Agent,  Jo.  DuNDAS,  W.S. — Clerk,  Colquhoun. 

J.  Fac,  Col.  No.  9,  p.  18. 


No.  3.  [4]  Laird  v.  Fbnwick.    February  10, 1807. 

Whether  a  liferenter  is  entitled  to  the  benefit  of  improvements  made  upon  the  subject 

by  the  fiar  ? 

Patrick  Honey  purchased  a  field  in  the  immediate  neighbourhood  of  Perth,  and 
took  the  disposition  to  himself  and  his  wife  Elspeth  Laird,  in  conjunct  fee  and  liferent, 
and  in  the  event  of  her  surviving,  for  her  liferent  use.  Some  years  afterward,  ke 
borrowed  £80,  for  which  he  and  his  wife  granted  heritable  security  over  it  His 
affairs  having  afterward  gone  into  disorder,  his  estate  was  sequestrated,  and  du 
trustee  having  exposed  it  to  sale,  it  was  purchased  by  William  Fenwick. 

In  the  disposition  granted  to  Fenwick,  it  was  provided,  that  he  was  to  be  burdened 
with  the  jointure  to  which  Elspeth  Laiid  was  entitled,  in  the  event  of  his  surviving 
her  husband,  in  so  far  as  it  affected  the  subject  disponed. 

Fenwick  erected  a  large  tenement  upon  this  piece  of  ground,  besides  laying  out 
considerable  sums  of  money  in  meliorations,  so  that  at  the  death  of  Patrick  Honey, 
which  happened  a  good  many  years  after  his  bankruptcy,  this  subject  had  become 
much  more  valuable. 

Upon  the  death  of  her  husband,  Elspeth  Laird  raised  an  action  of  mails  and  duti^ 
before  the  magistrates  of  Perth,  against  the  tenants  and  possessors  of  the  subjecii, 
in  the  course  of  which  the  question  occurred,  Whether  she  was  entitled  to  the  liferent 
of  the  subject,  as  it  stood  at  the  date  of  her  infeftment,  exclusive  of  the  consequent 
meliorations,  or  was  entitled  to  take  the  subject  as  it  stood,  wit^  the  benefit  of  those 
meliorations. 

Upon  this  point  the  Magistrates  pronounced  the  following  interlocutor  (21st 
May  1805) :  ''  Find,  That  the  pursuer  s  right  of  liferent  in  the  yard  mentioned  in 
her  infeftment,  does  not  entitle  her  to  the  liferent  of  the  valuable  tenements  of  houeB 
since  erected  thereon  by  the  defenders,  and  with  the  money  of  her  husband's  creditors, 
but  that  she  is  entitled  to  the  full  value  yearly  of  what  that  yard  would  now  bring, 
if  it  were  now  to  be  let  in  the  state  in  which  it  was  when  she  was  infeft  therein,  tli^ 
is,  to  the  full  yearly  value  of  what  a  yard  of  the  extent  it  then  was,  exclusive  of  tk 
buildings,  is  now  worth,  all  circumstances  considered.'' 

[5]  The  cause  was  afterward  brought  by  advocation  before  the  Supreme  Court, 
and  was  taken  to  report  by  the  Lord  Ordinary. 

The  liferentrix 

Pleaded  :  A  liferenter,  from  the  moment  his  right  begins  to  operate,  has  a  lif^t 
to  the  actual  possession  of  the  subject,  and  to  the  enjoyment  of  all  its  fruits,  in  90 
far  as  they  can  be  taken,  salva  ret  substantia.  The  pursuer  is  entitled  to  tiie  renti 
arising  from  the  buildings  erected  on  the  ground  which  she  liferents,  quiaimedifiMbm 
solo  oedit  solo,  and  as  this  liferent  appeared  upon  the  face  of  the  purchaser's  titks. 
he  must  have  erected  these  buildings  in  the  full  knowledge  of  his  right,  and  in  tbt* 
belief  that  it  was  his  interest  to  erect  them  even  under  this  burden.  The  purchsser. 
therefore,  has  no  right  to  a  recompence,  on  the  footing  of  a  bona  fide  possesMir: 
Kames'  Principles  of  Equity,  p.  114  ;  Campbell  of  Otter,  16th  February  1666,  No.  5, 
p.  8241. 
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Answered  :  The  ptursuer's  liferent  is  expressly  limited  to  the  garden-ground, 
and  therefore  cannot  be  extended  to  houses  built  on  a  part  of  it  with  the  funds  of 
others.  Her  husband's  creditors  were  not  barred,  in  the  event  of  his  insolvency, 
from  taking  possession  of  this  garden-gpround  on  account  of  an  eventual  contingency 
which  depended  upon  her  surviving  him ;  and  had  the  pursuer  then  come  forward 
with  her  claim,  all  that  she  could  have  insisted  on  was,  that  the  creditors  should 
find  security  for  payment  of  her  liferent,  after  which  the  creditors  were  at  liberty 
to  employ  the  subject  in  the  most  advantageous  way,  by  building  houses  or  other- 
wise ;  Craig  de  Licit.  §  13  ;  Crawfurd  v.  Mitchell,  June  22,  1743,  No.  31,  p.  8266  ; 
Creditors  of  Mitchell  v.  Warden,  February  9,  1742,  No.  38,  p.  8275.  And  if  a  recom- 
pence  is  due  in  quantum  lucratus  by  a  person  who  builds  mala  fide  on  another's  ground. 
Stair,  b.  1,  tit.  8,  §  6,  the  defender,  who  acted  bona  fide  in  building  these  houses,  must, 
in  every  view  of  the  case,  be  entitled  to  the  interest  of  the  sums  laid  out  on  these 
buildings,  or  the  pursuer  must  be  satisfied  with  the  value  of  the  garden  ground  before 
they  were  erected. 

The  Lords  (17th  December  1806) ''  find.  That  the  pursuer  Elspeth  Laird  is  entitled 
to  the  liferent  of  the  subject  in  question,  with  the  benefit  of  the  houses  built  thereon 
by  her  husband,  but  under  deduction  of  the  interest  of  the  bond  of  £80  Sterling 
granted  by  her  husband,  and  duly  ratified  by  her,  to  those  having  right  to  receive 
the  same  :  Find,  That  William  Fenwick,  one  of  the  defenders,  is  to  be  considered 
as  a  bona  fide  possessor,  and  is  entitled  to  the  annual  interest  of  the  meliorations 
made  by  him  on  the  said  subject,  under  which  burden  the  pursuer  must  take  the 
right  of  liferent ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

And  afterward,  the  Court  refused,  without  answers,  a  reclaiming  petition  for 
the  defender. 

Lord  Ordinary,  Justice  Clerk. — Act.  Cranstoun. — Agent,  W.  Inolis,  W.S.— Alt. 
Hag  ART. — Agents,  Macritchie  &  Little.— Clerk,  Walker. 

J,  Fac.  CoL  No.  268,  p.  601. 


No.  5.    [8309]  John  Murray,  and  Others  v.  Colin  M'Farquhar,  and  Others. 

June  25,  1785. 

It  was  found  an  infringement  of  literary  property,  to  print  in  the  Encyclopedia  Brit- 
annica,  in  the  way  of  abridgement,  a  great  part  of  Stewart's  History  of  the  Re- 
formation, 

M'Farquhar,  and  other  editors  of  a  dictionary,  entitled.  Encyclopedia  Britannica, 
having,  under  the  article  relative  to  Scotland,  inserted  a  history  of  that  kingdom, 
at  the  sera  of  the  Reformation,  which  they  had  extracted,  in  a  great  measure,  ver- 
batim, from  two  treatises  pubUshed  by  Dr.  Gilbert  Stuart,  though  it  was  so  far  abridged 
as  not  to  exceed  in  extent  a  half  of  the  original  works  ;  Murray,  and  others,  who  had 
purchased  the  copy-right  of  those  publications,  sued  the  above-mentioned  editors 
m  an  action  founded  on  the  act  8th  of  Queen  Anne,  for  having  the  printing  and  sale 
of  the  article  stopped,  for  the  statutory  penalties,  and  for  damages. 

Pleaded  for  the  defenders  ;  By  the  terms  of  the  statute  in  <^uestion,  which,  from 
its  penal  tendency,  demands  a  strict  interpretation,  the  exclusive  property  thereby 
created  is  confined  to  complete  or  entire  compositions,  and  does  by  no  means  extend 
to  partial  extracts  or  passages  taken  from  authors.  Otherwise,  not  a  single  sentence, 
it  IS  evident,  nor  a  line  of  a  book,  could  be  quoted  without  as  real  an  infringement 
of  the  statutory  property,  as  if  ever  so  large  a  portion  of  the  work  had  been  extracted. 
This  consequence  shews  how  unreasonable  such  a  construction  would  be,  and  how 
much  exploded  by  daily  usage  in  the  publication  of  magazines,  reviews,  annual 
registers,  and  other  periodical  miscellanies,  which  could  not  exist  without  the  unre- 
strained freedom  of  borrowing  select  passages  from  all  such  treatises  as  excite  curiosity. 
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If,  indeed,  in  this  matter,  fraud  were  to  be  committed,  and  even  partial  extEacts 
made,  in  order  to  interfere  with  the  profits  of  the  literary  proprietor,  the  sanction 
of  the  statute  might  be  rightly  applied.  To  that  case  alone,  except  when  entiie 
performances  have  been  extracted,  all  the  actions  on  this  statute  which  have  bea 
sustained  in  this  Court,  or  by  the  English  Judges,  will  be  found  to  refer.  But  in 
a  case  similar  to  the  present,  action  was  denied  in  the  equity  Court  of  Exchequer 
in  England,  25th  July  1783,  Longman  and  Broderick  v.  Fielding.  In  tiik  in- 
stance, neither  have  the  entire  works  in  question  been  published  by  the  defendeis^ 
nor  have  they,  in  following  out  the  plan  of  their  undertaking,  used  any  means  to  | 
deprive  the  pursuers  of  the  benefit  of  their  property.  i 

Answered  ;  If  the  simple  device  of  publishing  a  treatise  in  separate  parts  wen  ; 
sufficient  for  eluding  the  protection  afforded  by  the  enactment  under  conaideratioii, 
the  argument  no  doubt  of  the  defenders  would  be  good,  and  the  statute  nagat<ffj. 
But  that  is  a  supposition  which,  though  evidently  inseparable  from  their  plea,  is 
in  itself  highly  unreasonable,  and  is  contradicted  by  every  [8310]  authority  on  the 
subject.  In  many  cases  similar  to  the  present,  action  under  this  statute  has  been 
sustained  ;  such  as,  Skinner  and  Taylor  contra  The  Editors  of  the  Town  and  Countzy 
Almanack,  No.  4,  p.  8308  ;  and  in  England,  Macklin  vf  Richardson  and  Urquhait ; 
and  Mason  v.  Murray.  But  in  none  of  those  instances  was  there  a  greater  infringe* 
ment  of  literary  property  than  that  which  occurs  in  the  present  case. 

The  cause  was  reported  by  the  Lord  Ordinary,  when 

The  Court  "  repelled  the  defences." 

And  to  this  judgment  they  adhered,  on  advising  a  reclaiming  petition  and  answers. 

Reporter,  Lord  Eskqrove. — Act.  Lord  Advocate,  Blair. — Alt.SoLicrroB-GsiiERAL, 

Wight. — Clerk,  Home. 

S.  Fd.  Die.  V.  3,  p.  389.    Fac.  Col.  No.  216,  p.  340. 


No.  5.  [8325]  NicoL  Sommerville  v. .    June  20,  1673. 

Where  the  matter  is  litigious  before  assignation,  the  cedent's  oath  is  good  against 
the  assignee,  not  as  a  witness,  but  as  a  party,  and  he  may  therefore  be  holden 
as  conf  est. 

There  being  a  point  of  form  reported  from  the  Outer-house  to  this  effect :  An 
assignee  having  charged  the  debtor,  he  suspended  upon  a  reason  of  compensation, 
which  was  found  relevant  to  be  proved  by  the  cedent's  oath,  because  the  cause  was 
litigious  before  the  assignation,  and  a  diligence  was  granted  to  the  debtor  agaiisl 
the  cedent  to  depone ;  but  he  not  having  compeared,  the  question  was,  Whether 
the  debtor  should  proceed  in  further  diligence  by  horning  and  caption,  to  force  Hk 
cedent  to  compear,  as  if  he  had  been  a  witness  to  prove  his  exception ;  or  if  that 
the  debtor  might  cite  him  personally,  or  at  the  market-cross  oi  Edinburgh,  if  oat 
of  the  country,  and  thereupon  might  obtain  him  holden  as  confessed  upon  the  verity 
of  his  reason,  and  if  his  being  holden  as  confessed  would  prove  against  the  assignee, 
or  if  the  assiffnee  was  obliged  to  produce  him. 

The  Lords  found,  that  the  assignation  being  taken  after  the  cause  was  litigioiB» 
it  could  not  prejudge  the  debtor,  but  that  if  the  cedent  was  persondly  apprehended, 
or  at  the  market-cross  of  Edinburgh,  if  out  of  the  country,  it  would  prove  against 
the  assignee.  Fd.  Die.  v.  1,  p.  562.    Stair,  v.  2,  p.  191. 
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No.  9.  [8333]  Houston  v.  Nisbet.    January  21,  1709. 

A  Lady  raised  reduction  of  a  bond  granted  by  her ;  but,  after  executing  against  the 
creditor,  allowed  the  reduction  to  fall,  by  lapse  of  year  and  day.  Found,  that 
this  did  not  make  the  cause  litigious  against  an  onerous  assignee,  whose  right 
was  dated  after  bhe  summons  had  fallen,  so  as  to  give  the  pursuer  the  benefit 
of  the  cedent's  oath. 

James  Houston  having  charged  Agnes  Nisbet  and  her  husband  with  homing 
open  a  bond  of  £125,  granted  by  Agnes  Nisbet  before  her  marriage,  payable  to  David 
Bitzgerald,  some  time  merchant  in  Glasgow,  and  assigned  by  him  to  the  charger : 
They  suspended,  and  raised  reduction  upon  this  ground,  that,  though  the  bond  bear 
money  resting  owing  by  Agnes  Nisbet  to  Fitzgerald,  yet  truly  she  owed  him  no  money, 
but  panted  the  bond  to  him  intuitu  matrimoniiy  which  was  offered  to  be  proved 
by  his  oath ;  and  she  had  reason  not  to  marry  him,  when  she  discovered  him  to  be 
an  Irish  Papist. 

Alleged,  for  the  charger.  The  cedent's  oath  cannot  prejudice  him,  an  assignee 
for  an  onerous  cause. 

Answered  for  the  suspender.  The  charger  can  be  in  no  better  case  than  his  cedent, 
in  respect,  before  the  assignation,  the  bond  was  rendered  litif;ious  by  an  executed 
summons  of  reduction  thereof.  For  a  citation  makes  a  thmg  litigious,  being  a 
challenging  of  one  to  a  trial  at  law ;  as  is  clear  from  the  civil  law,  Novel  112, 
cap.  I  and  cap.  3 ;  and,  by  our  law,  citation  interrupts  prescription,  and  makes  a 
depending  plea,  Arg.  act.  54,  Pari.  7,  James  III, 

Replied  for  the  charger.  No  respect  to  the  executed  summons,  seeing  it  was  never 
called  nor  libelled  ;  for,  by  the  civil  law,  lis,  whence  litigiosum  comes,  is  never  under- 
stood in  a  proper  sense,  till  after  res  in  judicium  est  deducta,  1.  31,  §  1,  Z>.  De  Novat. 
L,  Un,  C.  De  Lit,  Con. ;  2do,  The  summons  of  reduc-[8334]-tion  not  having  been 
called  within  a  year  after  elapsing  of  the  last  diet  of  compearance,  it  expired,  and 
the  instance  perished ;  for  my  Lord  Stair,  Institutes,  lib.  4,  tit.  34,  No.  4,  allows 
wakening  after  the  year  only,  when  the  process  has  been  called  within  the  year ; 
and  denunciation  cannot  proceed  upon  a  charge  of  homing  after  year  and  day. 
It  was  decided  27th  July  1708,  Dmmmond  v.  Stewart,  voce  Process,  that  a  summons 
not  called  within  a  year  of  the  day  of  compearance  expired,  so  as  it  could  not  be 
awakened ;  and  November  7th,  1684,  Belshes  contra  Earl  of  Loudon,  Ibidem,  the 
Lords  found  no  process  upon  a  summons  not  called  within  year  and  day  after  the 
days  of  compearance,  and  found  that  the  instance  perished,  and  could  not  be 
wakened ;  3tio,  The  Lords  will  sustain  a  summons  for  interruption,  upon  which 
whey  would  not  sustain  process,  as  was  lately  decided  in  the  case  of  Forbes  of  Tolquhon, 
See'  Prescription. 

Duplied  for  the  suspenders.  If  vitium  litigiosi  were  only  contracted  after  a  summons 
is  called,  he  who  is  master  of  an  unjust  bond  may,  how  soon  he  finds  himself  attacked 
by  a  citation,  assign  the  bond,  and  so  disappoint  the  debtor's  just  objections  against 
the  cedent ;  2do,  The  9th  act,  Parhament  1669,  supposeth  that  every  citation  that 
would  have  made  an  interruption  may  be  wakened  within  five  years. 

TripUed  for  the  charger,  Imo,  Incommodum  non  solvit  argumentum ;  besides,  it 
would  be  a  greater  incommodum  to  commerce,  to  make  an  assignee  for  an  onerous 
cause  lose  his  money  upon  such  a  pretext ;  2do,  The  act  1669  must  be  understood 
in  terminis  juris  habilibus,  viz.  that  the  causes  to  be  so  wakened  were  called  in 
due  time  ;  and  the  stile  of  a  summons  of  wakening  is,  that  the  Judge  should  proceed 
where  he  left  off  ;  but  in  simplici  fostulationey  or  citation,  nuUa  pars  judicis. 

The  Lords  found,  that  a  summons  executed  only,  and  lying  over  for  year  and 
day,  without  a  calling,  was  not  competent  to  found  the  exception  of  res  litigiosa 
against  an  assignee  for  an  onerous  cause.  Forbes,  p.  308. 
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No.  11.    [8335]  James  Mobison  and  Company  v.  William  Allabdss.    March  8, 1787. 
Land  rights  not  rendered  litigious  by  the  mere  execution  of  a  summons. 

James  Morison,  Andrew  Murison,  and  William  Boggie,  entered  into  a  Ooparti^eij 
for  carrying  on  a  manufactory ;  and,  with  that  view,  purchased  a  house  and  a  small 
piece  of  land.  The  disposition  from  the  seller  was  conceived  in  favour  of  all  the 
three  nominatim^  ''  equally  amongst  them,  their  heirs  and  assignees,  heritably  and 
irredeemably." 

Soon  afterwards  Boggie,  one  of  the  partners,  borrowed  a  sum  of  money  from 
Allardes,  to  whom  he  granted  an  heritable  security  over  the  above  mentioned  subjeds. 
But  some  days  before  this,  a  summons,  in  the  name  of  the  other  partners,  was  executed 
against  him,  concluding  for  having  it  found,  that  the  subjects,  having  been  purchased 
for  the  Company,  could  not  be  aUenated,  or  charged  with  debt  by  any  of  the  partDeis, 
till  the  Company  debts  were  paid. 

An  action  was  afterwards  instituted  by  the  partners,  for  setting  aside  the  inf eft- 
ment  granted  to  Allardes,  on  this  ground  chiefly,  that,  by  the  execution  of  the  summons 
against  Boggie,  the  subjects  had  become  litigious ;  and,  of  course,  incapable  ol 
ahenation. — The  defender 

Pleaded,  The  rule,  that,  f&ndevUe  lite  nihil  innovandum,  though  of  considerable 
importance  to  the  efficacy  of  judicial  proceedings,  must  always  be  so  limited  in 
practice,  as  not  to  encroach  on  the  security  of  bona  fide  purchasers  and  ciediton. 
Hence,  by  the  Roman  law,  from  which  the  maxim  has  been  introduced  into  Scotkcd. 
the  vocatio  in  jus,  which  was  of  the  nature  of  our  summons,  was  not  held  to  create 
litigiosity,  this  being  only  inferred  from  the  litiscontestation,  whereby  the  parties 
joined  issue  on  the  matters  in  controversy,  and  the  dispute  became  so  public,  as  to 
put  third  parties  on  their  guard.  In  the  same  way  with  us,  so  strong  an  effect  has 
never  been  given  to  the  mere  execution  of  a  summons ;  but  the  cause  must  have 
been  called  in  Court,  or  some  Utigation  must  have  ensued,  £rom  whence  the  dispute 
may  be  supposed  to  be  generally  Imown  ;  Voet,  ad  1. 44,  tit.  6,  ff.  1. 1,  D.  De  Liiigums ; 
Bankton,  b.  4,  tit.  23,  §  14 ;  9th  January  1760,  Mennes  contra  the  Creditors  of 
Gillespie,  voce  Sale. 

Indeed,  it  may  admit  of  doubt,  whether,  since  the  establishment  of  the  public 
registers,  the  doctrine  of  litigiosity  ought,  with  regard  to  land-rights,  to  be  of  any 
force.  It  is  easy  to  see  how  little  benefit  would  be  derived  from  that  institutioB, 
if,  on  account  of  judicial  proceedings  which  do  not  enter  any  proper  record  lor 
publication,  and  still  more,  if,  by  the  mere  execution  of  a  summons,  the  work  perhaps 
of  a  mean  and  needy  messenger,  transactions  of  the  greatest  importance  were  hahfe 
to  be  set  aside.  Wnen  to  tUs  it  is  added,  that  in  questions  of  this  nature  every 
litigant,  by  using  inhibition,  may  immediately  notify  his  claim  to  the  public  in  general, 
as  well  as  to  the  person  against  whom  his  action  is  directed,  it  must  appear  most 
just,  that  any  loss  ari-[8336]'8ing  from  his  neglecting  to  use  this  precaution  should 
be  made  to  fall  on  himself.  And  it  is  of  no  importance,  that,  in  the  case  of  an 
inhibition,  the  intimation  to  the  debtor,  if  duly  followed  with  registration,  and  in 
adjudications  the  execution  of  the  summons,  are  sufficient  to  bar  a  posterior  aliena- 
tion. Neither  of  these  can  be  viewed  as  an  action,  but  as  a  form  of  legal  diligence, 
to  which,  by  enactments  in  1621  and  1672,  when  the  utility  of  the  records  was  sot 
fully  understood,  extraordinary  privileges  were  annexed.  And,  even  althongji  tiiev 
could,  with  propriety,  be  mentioned  as  exceptions  from  the  general  rule,  this  sureij 
ought  not  to  pave  the  way  for  any  farther  deviation. 

Answered,  If  the  prohibition  arising  from  litigiosity  is  to  be  of  any  use,  it  must 
have  its  commencement  from  the  time  at  which  the  claim  is  first  notified  to  him 
against  whom  the  action  is  brought.  To  allow  of  any  interval,  would  only  hasten 
those  fraudulent  alienations  which  it  was  intended  entirely  to  repress. 

In  the  usage  of  ancient  Rome,  litigiosity  was  not  established  by  the  vocatio  ta 
jtts ;  because,  from  the  manner  in  which  this  was  at  first  performed,  it  conveyed 
no  intimation  of  any  particular  claim..  But  when  ajcnore  decent  method  of  summoning 
was  introduced  by  Justinian,  the  defender  being  furnished  with  a  schedule,  containinf 
the  grounds  of  the  action,  this  was  immediately  altered.  The  practice  of  Scotland. 
confessedly  derived  from  this  source,  has  continued  to  run  in  the  same  channel ; 
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and  hence  a  summons,  once  marked  by  the  Clerk,  or  called  in  Court,  though  such 
proceedings  are  of  no  greater  notoriety  than  the  execution  of  the  summons,  has  been 
found  to  prevent  alienation ;  Hieneccius,  ad  tit,  D,  De  in  jus  vocando.  Authentic, 
liiigiosa ;  Gudelinus,  de  jure  novissimo ;  9th  January  1760,  Men2de8  contra  the 
Creditors  of  Oreenhill,  voce  Sale. 

Neither  has  the  estabhshment  of  the  records  produced  any  alteration  in  this 
part  of  our  law.  In  no  case  do  the  statutes  provide  a  remedy  for  a  defect  in  the 
right  of  the  person  from  whom  a  conveyance  is  obtained ;  the  sole  purpose  of  the 
Legislature  being  to  enact,  that,  in  a  competition  of  rights  of  the  same  nature,  and 
acquired  from  the  same  person,  such  deeds  as  have  been  registered  should,  without 
regard  to  priority  of  date,  be  preferred  to  those  unregistered.  And,  with  respect 
to  judicial  proceedings,  the  only  provisions  that  have  been  made  in  1669,  c.  10,  and 
1696,  c.  19,  relative  to  the  interruption  of  prescription  in  real  rights,  being  grounded 
on  the  idea,  that  all  summonses  were  at  common  law  effectual,  even  against  third 
parties,  from  the  date  of  their  execution,  tend,  in  the  strongest  manner,  to  enforce 
the  present  argument.  The  effect,  too,  which  is  still  given  to  an  inhibition,  after 
it  is  personally  intimated  to  the  debtor,  and  to  the  execution  of  the  summons  in 
processes  of  adjudication,  cannot  be  accounted  for  in  the  way  suggested  on  the  other 
aide.  The  statute  of  1621,  it  is  true,  set  aside  alienations  in  favour  of  a  creditor, 
after  the  commencement  of  legal  diligence  at  the  suit  of  another  creditor  ;  but  the 
same  thing  is  observed  with  regard  to  a  purchaser,  a  case  neither  within  the  words, 
[8337]  110^  11^  the  purview  of  that  enactment.  And,  besides  the  adjudications  intro- 
duced by  the  statute  1672,  instead  of  apprisings,  there  were  others  formerly  known, 
which  have  been  always  attended  with  the  same  consequences.  As  to  the  supposed 
neglect  of  the  pursuers,  in  not  using  an  inhibition,  the  observation  seems  entirely 
groundless  :  For,  not  to  mention  that  this  form  of  diligence  is  not  properly  applicable 
to  declaratory  actions,  such  as  the  one  giving  rise  to  the  present  dispute,  it  is  evident, 
that,  in  this  way,  the  doctrine  of  litigiosity  might,  with  regard  to  land  rights,  be 
altogether  laid  aside. 

*  The  Lord  Ordinary  sustained  the  defences." 

After  advising  a  reclaiming  petition,  with  answers,  the  Court  altered  the  judgment 
of  the  Lord  Ordinary. 

A  petition  was  afterwards  preferred  for  the  defender,  which  was  followed  with 
answers. 

The  Lords  ordered  a  hearing  on  the  general  point ;  after  which  they  altered 
their  interlocutor  ;  thus  returning  to  the  judgment  pronounced  by  the  Lord  Ordinary. 

A  reclaiming  petition  was  preferred  for  the  pursuers,  which  was  refused. 

Lord  Ordinary,  Hailes. — Act.  Lord  Advocate,  C.  Hay,  Maconochie. — Alt.  Blaib, 
Geo.  Fbbgusson,  W.  M.  Bannatyne. — Clerk,  Robertson. 

C.  Fd.  Die.  V.  3,  p.  392.     Fac.  Col.  No.  331,  p.  507. 


No.  10.  [8401]  Skeen  v.  .    July  16, 1637. 

Lands  were  let  verbally.  The  tenant  did  not  enter,  though  the  master  built  barns, 
&c.,  for  him.  He  was  not  bound  to  perform,  but  was  liable  for  an  agreed  penalty 
to  be  proved  by  his  oath. 

Mr.  Andrew  Skeen  of  Halyards,  pursues ,  for  entry  to  the  lands  of  • 


which  were  set  by  him  to  the  said  tenant,  conform  to  an  appointment  faithfidly 
accorded,  and  convened  fully  upon,  betwixt  them,  whereby  the  said  Mr.  Andrew  set 
the  lands  to  the  said  tenant,  for  the  space  of  years,  for  payment  of  such 

a  duty  condescended  on  in  the  summons,  at  the  which  time  the  said  tenant  promised, 
that  if  he  entered  not  to  the  lands,  conform  to  the  said  agreement,  that  then  he  faith- 
fully promised  to  pay  a  year's  duty  for  the  said  lands,  and  therefore  pursued  him 
to  enter  and  keep  the  bargain,  which  he  referred  to  his  oath.    And  the  defender 
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alleging,  That  there  was  place  of  repentance  ;  likeas  immediatelv  after  the  conference 
concerning  the  said  bargain,  he  gave  it  over,  and  declared  that  he  could  not  stand 
to  the  same,  which  he  dia,  and  might  have  passed  from  that  conference,  seeing  nothing 
had  followed  further  thereupon  ;  and  the  pursuer  sustained  no  prejudice,  the  con-  I 
ference  being  had  about  Whitsunday  last,  at  which  time  the  ground  was  labomed  | 
by  the  tenant  indweller  therein  ;  and  before  the  crop  be  separated,  he  had,  and  hss 
sufficient  time  to  provide  for  another  tenant  ;-^The  Lords  found.  That  l^eze  mi 
place  for  repentance  to  the  tenant  to  quit  the  bargain  tAus  irUegris,  and  that  lie 
could  not  be  compelled  to  keep  the  condition  libelled,  to  [8402]  h&ve  been  agreed  upon, 
for  entry  to  the  ground,  and  labouring  the  same  during  the  alleged  space  convened 
upon  ;  and  they  found,  That  albeit  the  pursuer  had  bigged  bams  and  byies  t-o  tke 
tenant,  for  his  use  of  labouring,  that  yet  there  was  no  prejudice  to  the  master,  seeing 
they  would  serve  for  any  other  tenant  that  should  enter  ;  neither  was  it  a  consider-  < 
able  prejudice,  that  the  tenant  entered  not  at  Whitsunday  to  the  grass,  as  the  defender 
would  have  inferred.  But  because  the  ptirsuer  restricted  his  summons  to  Hie  ful- 
filling of  that  part  of  the  alternative,  alleged  condescended  upon,  viz.  either  to  enta 
to  the  land,  and  keep  the  tack  agreed  upon,  or  else  to  pay  him  a  year's  duty  of  the 
land,  if  he  entered  not ; — The  Lords  sustained  that  part,  viz.  for  pajment  of  the 
said  years  duty,  if  he  liked  not  to  enter  to  the  land ;  for  the  which  the  Lords  found. 
That  the  defender  could  not  be  heard  to  resile  and  pass  from  that  promise,  if  the 
same  was  proven  ;  and  therefore  the  Lords  sustained  the  action  therefor,  to  be  proven 
by  defender's  oath,  whereanent  the  Lords  found  the  defender  had  no  place  of  repent^ 
anoe. — See  Penalty. 

Clerk,  Gibson. 

Fd,  Die.  V.  1,  p.  560.     Durie,  p.  852. 


No.  12,    Geoeoe  Lawson,  Treasurer  of  Edinburgh  v.  James  Auchinlbck,  Chirni- 
geon  Apothecary  there.    June  28, 1699. 

Two  parties  excambed  their  shares  in  two  pubUc  companies.  Earnest  was  given, 
but  no  transfer  subscribed.  Locus  pcBnitenticB  admitted,  upon  returning  earnest, 
and  paying  damages. 

Crocerig  reported  George  Lawson,  Treasurer  of  Edinburgh  v.  James  Aachinleck, 
chirurgeon  apothecary  there.  They  had  entered  into  a  bargain  by  way  of  set,  whereby 
George  excambed  some  shares  he  had  in  the  paper  manufactory  and  African  Company, 
with  some  shares  James  had  in  the  Bank,  and  thereon  a  guinea  of  earnest  was  givtKL 
James  being  pursued  on  this  transaction  before  the  Bailies  of  Edinburgh,  he  was 
decerned  to  implement  and  ad-[8403]-bere  thereto.  He  raises  suspension  and  reduc- 
tion, on  this  reason,  that  such  agreements  are  only  completed  by  writ,  and  till  that 
be  interposed  there  is  locus  fcenUenticB,  and  now  he  resiled,  seeing  the  transfers  of 
these  excambed  shares  were  not  as  yet  subscribed.  Answered,  In  such  bargains 
as  these,  by  the  custom  of  nations,  there  was  no  more  required  but  the  set,  and  they 
were  binding  from  the  date  ;  and  Benevenutus,  Stracha,  and  other  lawyers  who 
write  de  sponsionibus  mercatorum  prove  it  to  be  the  custom  of  all  the  trading  towns 
in  Italy.  RepUed,  Though  these  sponsions  be  frequent  among  merchants,  yet  writ 
is  necessary  to  their  perfection  and  consummation  ;  they  cannot  bind  till  the  saine 
intervene,  this  being  a  contract  qui  re  perficetur ;  and  if  this  were  good  law,  then  if 
lands  were  excambed  by  a  set,  their  property  should  be  conveyed  before  the  dis- 
positions were  subscribed  and  deUvered,  which  were  absurd.  The  Lords  thought 
the  resiling  imgenerous,  but  could  not  subvert  the  principle  of  law,  whereby  tlbere 
is  locus  pcmitenticB  ay  till  subscribing  of  papers  ;  but  thought  he  should  be  repcmd 
cum  omni  causa,  and  not  only  his  guinea  returned,  but  all  his  damages  likewise  paid, 
through  not  adhering  to  the  bargain  ;  but  reduced  the  Bailie's  decreet  as  iniqnitoua. 

Fol.  Die,  V.  1,  p.  561.    Fountainiatt,  v.  2,  p.  55. 
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No.  13.      KiNCAiD  of  that  Ilk  v,  Stirling  of  Glorat.    January  12, 1750. 

A  person  consenting  to  a  servitude  on  his  land,  may  resile  till  obliged  by  writ. 

Sir  James  Stirling  of  Glorat  built  a  mill  for  dressing  lint,  on  the  river  of  Glassart, 
resting  one  end  of  his  dam  for  collecting  the  water  on  the  opposite  ground  belonging 
to  James  Eincaid  of  that  ilk,  which  he  alleged  he  had  done  by  the  consent,  at  least 
by  the  tacit  approbation  of  Kincaid,  in  as  far  as  he  had  informed  him  of  his  intentions, 
in  case  Elincaid  was  not  to  build  a  miU  himself,  which  he  had  not  disapproved  of ; 
and  that  the  mill  was  built,  and  the  dam  made  in  his  view,  at  least  in  the  view  of 
his  family,  he  himself  being  keeping  the  house,  and  instruments  lent  from  his  house 
for  that  purpose,  and  that  he  had  sent  his  Unt  to  be  dressed  at  the  mill. 

Kincaid  afterwards  built  a  mill  himself,  for  serving  which  he  had  occasion  to 
make  some  alterations  in  a  former  dam  belonging  to  him,  higher  than  Sir  James's, 
and  to  divert  part  of  a  bum  which  used  to  fall  into  the  water  betwixt  their  dams  ; 
whereupon  mutual  declarators  were  pursued,  the  purport  of  Kincaid's  being,  that 
Sir  James  could  not  rest  the  end  of  his  dam-dyke  upon  his  ground  ;  which  the  Lords, 
23rd  November  1749,  found. 

Pleaded  in  a  reclaiming  bill ;  It  is  acknowledged  that  writ  is  necessary  to  create 
a  servitude,  so  as  to  make  it  real  on  the  ground  ;  but  Eincaid  having,  either  expressly, 
or  rehtu  ipsis  et  factis,  consented,  ought  to  be  debarred  by  a  personal  objection  from 
hindering  the  use  of  this  ;  especially  as  in  consequence  of  his  acquiescence.  Sir  James 
has  been  led  into  considerable  expenses,  which  else  will  be  lost. 

[8404]  Answered ;  Writ  is  necessary  to  convey  a  real  right ;  so  that  till  it  be 
adhibited,  there  is  place  for  repentance  ;  and  therefore  Sir;  James  cannot  insist  on 
any  consent  by  Kincaid,  if  it  had  been  given,  which  was  not  reduced  into  writing. 

The  Lords  adhered. — See  Proof. 

Act.  H.  Home. — Alt.  Hamilton  Gordon. 

Fd.  Die.  V.  3,  p.  393.    D.  Falc.  v.  2,  No.  121,  p.  137. 


No.  26.     [8413]  George  Baptie  v.  Christian  Barclay.    January  1665. 

A  woman  prosecuted  for  fulfilment  of  a  promise  of  marriage  with  one  to  whom  she 
had  been  with  child.  Pleaded,  She  had  had  a  second  child  to  another.  An- 
swered, The  child  must  be  presumed  to  belong  to  the  defender.  Found  that 
she  must  prove  this,  to  found  on  it. 

Oeorge  Baptie  gives  a  ticket  to  Christian  Barclay,  acknowledging  that  a  child 
she  had  brought  forth  was  his,  under  promise  of  marriage,  whereupon  she  pursued 
him  before  the  Commissaries  of  Edinburgh  for  adherence,  and  obtained  a  decreet, 
whereof  he  raised  suspension  and  reduction,  upon  this  reason, That  she  being  a  taverner, 
loose,  and  of  a  very  lewd  life  too,  he  could  not  deny  but  that  he  had  carnal  dealing 
with  her,  and  was  persuaded  she  had  dealing  with  diverse  others  also,  though  upon 
him  she  fathered  the  child  ;  and,  long  after  the  birth  of  the  child,  she  did  most  subtlely 
and  falsely  exprobrate  and  affirm  upon  him,  that  he  had  made  a  promise,  and,  upon 
a  certain  day,  came  to  him  on  the  streets,  and  told  him,  she  would  presently  go  and 
drown  herself,  if  he  would  not  subscribe  the  ticket,  which  he  simply  was  moved  to 
do,  though  he  was  content  to  make  faith,  that  he  had  never  given  her  such  [8414]  a 
promise  ;  afterwards  he  ever  still  more  and  more  abhorred  her,  and  never  used  her 
company ;  meantime  she  brings  forth  another  child,  long  after  the  ticket ;  so  that, 
granting  he  had  truly  made  a  promise  as  the  ticket  bears,  she  has  forfeited  the  benefit 
thereof,  by  her  after  whoredom,  which  would  be  a  lawful  ground  of  a  divorce,  if 
they  were  lawfully  married,  and  far  more  ought  it  to  be  a  ground  to  impede  the 
solemnization  of  a  marriage,  or  adherence.  It  was  answered,  Jhat  copula,  and  the 
ticket  tinder  his  hand,  bearing  the  promise,  made  a  validum  et  ratum  mat^imonium^ 
and  any  child  got  thereafter,  the  law  presumes  to  be  in  the  marriage,  filius  enim 
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est  quern  nupticB  demonstrant,  unless  the  pursuer  can  ofier  to  prove  her  an  adukress 
with  another  ;  in  which  case  he  may  pursue  a  divorce,  and  so  it  was  found  by  the 
Commissaries.  Replied,  That  though  the  ticket  did  bear  a  promise  and  copula, 
yet  the  marriage  was  not  leffUime  solemnized,  nor  did  there  any  cohabitation  fouow ; 
and  therefore  she  afterwards  playing  the  whore,  and  bringing  forth  a  child,  unfess 
it  could  be  made  appear  that  he  did  cohabit,  or  any  otherwise  converse  witii  her 
(so  that  it  might  be  at  least  probable  that  he  had  dealing  with  her),  that  presomptiofii 
of  the  law  in  this  case  cannot  have  place. 

The  Lords,  before  answer,  ordamed  the  defender  to  condescend,  whether  or  not 
she  can  make  it  appear,  that  ever  she  conversed  with  the  pursuer  after  the  subscribing 
of  the  ticket,  or  was  in  his  company,  and  when,  and  where. 

^ GUmour,  No.  137,  p.  99. 


No.  33.     [8425]  Sir  Robert  Lawbie  of  Maxwelton  t;.  Marion  Cbaick,  and  Homsb 
Maxwell  her  Husband.    December  23,  1697. 

A  sale  of  lands  found  to  stand,  although  writ  had  not  intervened,  a  part  of  the  price 

having  been  paid. 

Mersington  reported  Sir  Robert  Lawrie  of  Maxwelton  v,  Marion  Craick,  and 
Homer  Maxwell  her  husband.  Sir  Robert  having  acquired  the  lands  of  Stuarton, 
pertaining  to  the  said  Marion  Craick's  father,  and  she  having  an  adjudication  tliere- 
upon,  he  enters  into  communing  with  Homer  Maxwell  her  hus-[8426]-band,  and 
they  agree  for  6000  merks,  whereof  Homer  receives  1000  merks  in  hand,  and  the 
other  5000  merks  is  sealed  up  and  consigned  in  a  neutral  person's  hands  till  the  dis- 
position were  signed  by  the  said  Homer  and  his  wife,  but  they  declined  to  subscribe, 
unless  a  reservation  were  insert  to  secure  her  against  her  father's  debts.  Maxwelton 
pursues  them  for  implement.  Alleged,  This  being  a  right  of  lands,  it  was  no  perfect 
consummate  bargain  till  writ  had  followed  thereon  and  been  delivered,  till  which 
there  was  always  locus  fosnitenticB.  Answered,  There  could  be  no  resiling  here, 
because  there  was  rei  interventiM  by  the  delivery  of  the  1000  merks,  and  the  con- 
signing the  rest,  and  which  they  offered  to  prove  by  the  notar's  instrument,  and 
the  depositions  of  the  witnesses  insert.  Replied,  Whatever  may  be  pretended  that 
res  is  not  ifUegra  by  Homer's  accepting  the  1000  merks  in  the  first  end,  and  in  con- 
templation of  this  bargain,  yet  the  consigning  the  rest  of  the  money  is  no  such  con- 
summation but  it  might  be  resiled  from,  and  no  instruments  nor  witnesses  can  prove 
such  an  agreement,  else  heritable  rights  might  be  disponed  by  witnesses  ;  but  the 
terms  must  be  only  proved  by  my  writ  or  oath. — The  Lords  found  the  rei  inUerv&Um 
took  of!  the  power  of  resiling,  and  that  res  was  no  more  ifUegra  if  he  took  the  1000 
merks  in  part  of  the  price ;  but  found  this  could  not  be  proven  by  witnesses,  bat 
only  scripto  vd  juratnento  of  Homer  Maxwell,  whether  he  took  it  in  contempklios 
of  this  bargain  or  quo  alio  nomine  he  got  it,  or  if  he  reserved  to  himself  b^edom  to 
resile  on  reponing  Maxwelton  cum  omni  causa,  and  refunding  his  damage.  The 
question  was,  on  whom  the  loss  of  the  annualrent  of  the  consigned  money  should 
fall  ?  For  the  consigners  in  the  clerk  of  the  bills  hands,  by  o^er  of  a  judge,  are 
free  of  interest,  yet  such  voluntary  consignation  as  this  non  sistii  cursum  uguranm. 
See  Proof.  Fol.  Die.  v.  1,  p.  563.    Fountainhaa,  v.  1,  p.  804. 


No.  37-    [8430]  George  Lockhart  of  Camwath  v.  John  Bailue  of  Walston. 

December  23, 1709. 

A  missive  of  sale  signed  by  both  parties  was  not  delivered  by  one  of  them  ;   yet  the 
sale  was  found  complete,  and  no  locus  pomiterUicB, 

At  a  treaty  of  agreement  betwixt  John  Baillie  of  Walston  and  John  Hamilton 
writer  to  the  signet,  about  the  sale  of  Walston's  estate  to  Oeorge  Lockhart  of  Cam- 
wath, a  minute  of  sale  being  drawn  up,  signed  by  Walston,  and  given  to  John  Hamil- 
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ton,  upon  his  obligement  to  procure  some  prestations  from  Camwath,  and  to  cause 
liim  subscribe  the  minute  under  the  pain  of  £500  Sterling ;  and  Camwath  having 
signed  and  got  up  the  minute  from  Mr.  Hamilton,  he  thereupon  charged  Walston 
to  implement  the  same  ;  who  suspended  and  repeted  a  reduction  upon  this  ground, 
that  he  resiled  from  the  bargain,  and  there  was  locus  pomUenticB,  in  so  far  as,  Imo, 
The  minute  charged  on  is  no  delivered  evident,  the  charger  not  having  received 
it  from  Walston,  but  from  only  John  Hamilton,  who  had  no  warrant  to  give  it  up 
to  him,  but  only  to  procure  his  subscription  to  it.  And  it  were  unreasonable,  that 
Walston  should  be  bound  to  Camwath  by  that  copy  of  the  minute  now  in  his  hand, 
before  he  were  equally  bound  to  Walston  by  delivering  another  signed  double  to 
him ;  till  which  time  the  bargain  was  incomplete,  and  might  be  resiled  from  by 
Walston  ;  as  Camwath  might  have  shaken  himself  loose  of  it,  by  throwing  the  signed 
minute  in  the  fire,  or  cancelling  his  subscription.  For  to  sustain  such  an  unwar- 
rantable delivery  by  a  mandatar,  ^i  excessit  fines  mandati,  would  open  a  door  to 
all  manner  of  fraud  ;  at  which  rate  it  should  be  in  the  power  of  any  mercenary  agent, 
to  surrender  his  client's  bonds  to  his  debtors ;  2do,  The  price  of  the  lands  was  not 
clearly  determined  by  the  minute,  which  bears  only  ''  21  years  purchase  of  the  free 
money  and  victual  rent  payable  out  of  the  lands,  conform  as  the  same  shall  be  proven 
to  have  paid  at  the  suspender's  father's  de-[8431]'Cease,  or  his  own  entry,  counting 

the  chalder  of  victual  at the  chalder  "  ;  which  blank  in  the  minute  could  not 

be  filled  up  without  consent  of  both  parties  ;  and  contracts  of  sale  are  never  under- 
stood to  be  perfected  while  the  price  is  left  uncertain,  which  is  then  only  certain, 
when  certa  quantitas  exfrimUur,  vd  de  quo  constat  per  relationem  ad  rem  certain,  3tio, 
The  prestations  on  Camwath*s  part,  contained  in  Mr.  Hamilton's  obligement  to 
Walston,  are  pacta  ex  incontinenti  adjecta,  the  obligement  being  of  the  same  date 
with  the  minute,  and  expressly  relative  thereto ;  and  while  these  things  are  unper- 
formed by  Carnwath,  the  bargain  is  stiU  open  unconcluded. 

Answered  for  the  charger  ;  Imo,  When  a  subscribed  writ  is  once  out  of  the  granter's 
hands,  and  in  the  hands  of  a  third  party,  who  delivers  it  to  him  in  whose  favours 
it  is  conceived  ;  law  presumes  that  he  had  a  mandate  or  commission  for  delivering 
of  it,  unless  the  contrary  be  proved  by  writ  or  oath  of  the  receiver.  The  pretended 
inconvenience  to  Walston,  by  Camwath's  being  sole  master  of  the  minute,  did  not 
hinder  the  bargain  to  be  completed ;  yea,  the  minute  in  his  hand  was  a  common 
evident  for  boi^  ;  upon  which  Carnwath  could  not  sue  without  performing  his  part ; 
and  for  recovery  thereof  or  an  extract,  action  was  competent  to  Walston ;  and 
had  Camwath  destroyed  it,  the  tenor  mi^ht  have  been  made  up  against  him  by  his 
oath,  and  other  habile  methods  of  provmg  tenors.  It  is  no  paradox  in  law,  that 
a  debtor  becomes  free  upon  getting  up  his  bond  from  the  creditor's  trustee,  who 
had  counteracted  his  trust ;  for  no  man  gives  trust  without  running  hazard  by  the 
trustee's  proving  unfaithful.  2do,  The  reason  founded  on  the  blank  in  the  minute, 
and  uncertainty  of  the  price,  is  of  no  weight ;  for  the  price  was  determined  before 
Walston  signed  the  minute,  to  21  times  the  value  of  the  yearly  product  of  the  subject 
sold.  And  the  taking  an  obligement  from  Hamilton  the  trustee  under  a  penalty 
to  procure  Carnwath's  subscription  to  the  minute,  did  as  fully  empower  him  to  fill 
up  the  blank,  and  li<juidate  the  value  of  nine  or  ten  chalders  of  victual,  the  rest  of 
the  rent  of  being  paid  in  money ;  as  the  having  of  the  minute  empowered  him  to 
deliver  it ;  and  ita  est,  that  the  blank  was  filled  up  before  the  minute  was  delivered 
to  Camwath  ;  so  that  the  principle  of  the  common  law,  that  emptio  non  est  perfecta 
before  adjusting  of  the  price  is  misapplied,  the  price  here  being  fully  determined 
before  delivery  of  the  minute.  3tio,  The  prestations  that  Mr.  Hamilton  engaged 
Carnwath  should  perform,  cannot  be  reckoned  pacta  ex  incontinenti  adjecta  to  the 
sale ;  because  not  undertaken  by  Carnwath  the  purchaser,  but  only  by  Mr.  Hamilton, 
as  taking  burden  for  him.  Nor  doth  Camwath's  not  performing  these  conditions 
(suppose  he  were  liable  for  them)  annul  the  bargain,  but  only  afford  action  to  Walston 
against  him  to  perform.  Besides,  Carnwath  is  ready  to  perform  his  part  of  the 
minute  ;  upon  Walston's  performing  what  is  incumbent  upon  him,  which  is  to  satisfy 
the  desire  of  the  charge  by  granting  a  valid  disposition  in  the  terms  of  the  minute. 

[8432]  The  Lords  found,  that  the  minute  of  agreement  charged  on,  being  signed 
by  both  parties,  and  in  Camwath's  hands,  was  a  complete  minute  and  bargain,  and 
there  was  no  locus  pcBnitewticB ;  and  therefore  repelled  the  whole  reasons  of  suspension 
and  reduction.  Forbes,  p.  374. 


1008  LOCUS   PCENITENTIifi  nut.  8M% 


No.  43.    [8440]  Sir  James  Fbbouson  of  Kilkerran  v.  Behjaion  PAXBBSOif. 

November  23,  1748. 

A  promise  in  writing  to  dispone  land,  is  binding  in  law. 

Benjamin  Paterson  wanting  to  purchase  the  debts  due  by  his  father,  and  th^eby 
get  into  possession  of  his  fathers  estate  of  Olentig,  prevailed  upon  Sir  James  Ferguson 
of  Kilkerran  to  desist  from  purchasing  the  same,  upon  a  promise  to  convey  to  Sir 
James  the  pendicle  of  Duchary,  part  of  the  said  estate,  which  lies  interwoven  with 
Sir  James's  property.  This  agreement  was  executed  [8441]  by  a  missive  lett», 
delivered  by  Paterson  to  Sir  James,  of  the  following  tenor  :  Kilkerran,  8th  September 
1739,  "'  My  Lord,  Agreeable  to  what  passed  between  your  Lordship  and  me  the  other 
day,  at  your  own  house,  I  hereby  assure  your  Lordship,  that  if  I  shall  have  the  good 
fortune  to  get  right  to  my  father's  debts,  which  I  propose  to  transact  witii  his 
creditors,  in  order  to  enable  me  to  acquire  right  to  his  estate,  I  shall  dispone  to  your 
Lordship  the  mailing  of  Duchary,  at  years  purchase  of  the  present  rental  thmof. 
I  have  been  informed  more  fully  since  I  saw  you,  that  it  is  very  proper  that  yon 
should  have  it  in  with  Knockdow. ;  and  being  so  small  a  matter,  I  expect  more 
friendship  by  your  Lordship  in  the  country,  than  the  favour  of  granting  this  to  you 
deserves  ;  and  hereby  obliges  me  to  make  over  in  your  favour  the  said  mailing  of 
Duchary,  and  all  right  that  I  shall  acquire  in  security  of  your  right  thereto,  at  die 
price  of      years  purchase  at  the  present  rental.     I  am,"  &c. 

In  this  letter  the  price  was  left  blank,  it  being  referred  verbally  to  Crawford  of 
Ardmillan,  who,  in  a  communing  with  Paterson,  having  fixed  the  price  at  twenty 
years  purchase,  a  postscript  was  added  to  the  letter,  in  the  following  words  :  Streton, 
September  18,  1739,  ''  My  Lord,  Ardmillan  having  proposed  twenty  years  purchase 
to  be  paid  bv  you  to  me  for  the  above  mailing  of  Duchary,  I  agree  thereto,  referring 
to  your  Lordship  if  you  will  give  me  any  more.    I  am,"  Ac. 

Paterson,  after  purchasing  the  debts,  declined  fulfilling  his  engagements.  Sir 
James  brought  his  action  upon  the  missive  letter,  concluding,  that  Paterson  should 
dispone  to  him  the  said  farm  of  Duchary,  &c.  The  defence  was,  that  this  is  a 
•mutual  contract  where  Sir  James  is  not  bound,  and  therefore  the  defender  cannot 
be  bound. 

In  answer  to  this  it  was  premised,  that  the  argument  fails,  unless  it  can  be  main- 
tained, that  no  bargain  about  land  is  effectual  in  law,  unless  conceived  in  the 
form  of  a  mutual  contract.  This  cannot  be  maintained  ;  for  it  is  a  point  established 
by  inveterate  practice,  that  bargains  about  land  maybe  of  all  the  different  kinds, 
as  well  as  bargains  about  moveables  ;  with  this  difference  only,  that  a  bargain  about 
land  must  be  m  writing. 

There  are  three  different  forms  by  which  men  bind  themselves  to  each  other, 
mentioned  by  Lord  Stair  and  other  writers,  all  of  them  equally  productive  of  actions 
at  common  law ;  the  first  is  promise,  the  second  offer,  the  third  mutual  contsract 
A  promise  is  defined  to  be  ''  that  which  is  simple  and  pure,  and  hath  not  implied  as 
a  condition  the  acceptance  of  another,"  Stairs  Institute,  b.  1,  tit.  10,  ^  8  and  4. 
But  when  an  offer  or  tender  is  made,  there  is  implied  (says  the  author,  ibid.  §  3)  a 
condition  that,  before  it  become  obligatory,  the  party  to  whom  the  offer  is  made 
must  accept.  According  to  these  definitions,  there  is  little  or  no  difference  betwixt 
a  promise  and  an  offer  where  the  performance  is  simple,  without  implying  any  thing 
to  be  done  by  the  other.  But  if  the  promise,  or  the  offer,  require  any  thing  to  be 
done  by  the  other,  the  difference  betwixt  the  two  comes  to  be  of  importance.  If 
one  make  an  offer  to  sell  a  thou-[8442]-s&nd  bolls  of  wheat  at  twenty  shillings  per 
boll,  the  offer  must  be  accepted,  in  order  to  bind  the  person  to  whom  it  is  made ; 
and,  before  acceptance,  the  party  may  withdraw  his  offer,  for  this  very  thing  is  implied 
in  the  nature  of  an  offer ;  and  therefore  our  author  justly  assimilates  an  offer 
accepted  to  a  mutual  contract,  both  being  bound  thereby,  diet.  §  3.  But  he  consideis 
a  promise  as  of  a  very  different  nature ;  the  person  who  promises  being  bound,  and 
not  the  person  to  whom  it  is  made.  Thus,  if  I  promise  simply  and  absohitdy  to 
deliver  a  quantity  of  wheat  at  twenty  shillings  per  boll,  the  person  to  whom  the 
promise  is  made  is  not  bound  to  accent  the  wheat,  though  he  has  the  other  bound 
to  deliver  it ;  and  though  such  a  promise  requires  something  to  be  performed  on  the 


■OKdMSL  LOCUS   PCENITENTI^  1009 

other  part,  yet  it  difiers  nothing  in  its  nature  from  a  simple  promise  to  pay  or  deliver 
a  sum  of  money  without  any  condition,  where  the  obliger  is  bound,  and  the  obligee 
not  at  all. 

To  apply  these  principles  to  the  present  case,  the  bargain  in  question  may  be 
considerea  either  as  a  promise  or  as  an  offer  :  If  it  be  considered  as  a  promise,  the 
defender  is  bound  thereby ;  and  it  is  no  objection  that  the  pursuer  is  not  bound, 
because  such  was  the  intention  of  parties  ;  if  it  be  considered  as  an  offer,  the  pursuer 
has  accepted  the  same,  the  letter  being  written  in  his  presence,  and  delivered  to 
him,  and  afterwards  the  postscript.  Nor  does  our  law  know  of  any  more  solemn 
form  of  acceptance  than  is  inferred  from  receiving  delivery  of  a  deed. 

And  it  is  trifling  to  plead.  That  such  a  deed  may  be  destroyed,  whereby  the  holder 
will  get  free  of  his  obhgation.  The  same  may  be  said  of  a  mutual  contract,  where 
there  is  but  one  double  ;  and  the  answer  to  both  is  the  same,  That  the  thing  cannot 
be  done  legally ;  and  as  to  illegal  acts,  there  is  no  other  fence  against  them,  but 
damages  and  penalties. 

One  thing  is  clear,  that  this  letter  must  either  be  null  and  void  altogether,  or 
be  effectual  without  the  subscription  of  the  pursuer.  It  is  of  no  moment  that  land 
is  the  subject  of  the  bargain ;  for,  as  observed  above,  there  is  nothing  in  law  to 
confine  bargains  about  land  to  the  form  of  a  mutual  contract.  It  is  very  true,  that 
a  mutual  contract  must  be  subscribed  by  both,  or  it  is  binding  upon  neither :  The 
form  of  the  deed  requires  the  subscription  of  both  ;  and,  till  both  subscribe,  the  deed 
is  unfinished  and  imperfect.  But  the  form  of  the  deed  under  consideration  admits 
not  the  subscription  of  both  parties ;  it  was  perfected  by  the  subscription  of  the 
defender,  and  therefore  must  be  effectual  from  the  moment  of  his  subscription,  or 
not  at  all.  It  will  not  be  disputed,  that  a  bargain  in  this  shape  would  be  effectual 
as  to  moveables  ;  yet  there  is  no  difference  betwixt  land  and  moveables  as  to  this 
particular,  since  the  obligations  are  in  writing.  And  instances  of  sustaining  con- 
ditional obligations  with  regard  to  land,  are  just  as  frequent  as  sustaining  them  with 
regard  to  moveables. 

Such  conditional  obligations  may  indeed  be  attended  with  hardships  upon  those 
who  are  bound,  if  the  obhgee  should  refuse  to  say,  whether  he  will  accept  of  perform- 
ance or  not.  But  there  is  a  remedy  in  equity,  if  not  in  strict  law,  by  [8443]  ^  process 
in  which  the  obliger  will  be  declared  free,  imless  the  obligee  declare  his  mind. 

"  Found  the  defender  bound  by  the  missive  letter,  to  dispone  to  the  pursuer  the 
lands  of  Duchary,  at  the  price  therein  specified." 

Fol.  Die.  V.  3,  p.  394.    Rem.  Dec.  v.  2,  No.  98,  p.  175. 


No.  46.  [84461  Fulton  v.  Johnston.    February  26,  1761. 

A  promise  in  writ  to  sell  land  is  not  binding,  unless  delivered  to  the  person  to  whom 

it  is  made. 

A  communing  about  the  purchase  of  land,  betwixt  two  neighbours,  was  perfected 
by  a  missive  letter  in  the  following  words  : 

"  Mr.  Alexander  Fulton,  19th  June  1760. 

"  In  terms  of  our  agreement  this  day,  I  hereby  promise  and  oblige  myself 
to  subscribe  and  deliver  to  you  a  valid  disposition  of  my  houses  and  land  inColdmghame, 
containing  absolute  warrandice,  a  procuratory  of  resignation,  a  precept  of  sasine, 
an  assignation  to  the  rents  payable  for  crop  1760,  and  downward :  And  I  bind 
myself  to  deliver  a  sufficient  progress,  and  to  purge  incumbrances :  You,  on  the 
other  hand,  being  obliged  to  pay  £160  as  the  price,  or  to  grant  bond  therefor,  payable 
at  Martinmas  next,  bearing  interest  from  Whitsunday  last.  And,  for  avoiding  all 
disputes  about  the  true  meaning  of  these  presents,  I  agree  to  submit  to  John  Renton, 
writer  in  Eyemouth,  all  differences  that  may  occur  thereanent.  And  I  engage  to 
perform  the  premisses,  under  the  penalty  of  £50  Sterling,  beside  performance. — 
I  am,  &c.  Alexander  Johnston." 
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Alexander  Fulton  brought  a  process  before  the  Court  of  Session,  demanding 
performance  of  the  promise  contamed  in  this  missive.  And  the  defender,  'who  had 
repented  of  the  bargain,  insisted  that  he  was  not  bound  by  the  letter,  because  die 
pursuer  was  not  bound  by  it ;  urging  the  maxim,  that,  in  mutual  contracts,  both 
parties  must  be  bound,  or  neither.  It  was  answer^,  That  this  neither  was  a  mutoal 
contract,  nor  was  intended  to  be  such  ;  that  it  was  a  promise,  which  is  binding  with 
respect  to  land  as  well  as  with  respect  to  any  other  subject ;  with  ihe  following 
difference  only,  that  a  promise  to  sell  land  must  be  in  writ. 

At  the  advising  of  this  cause,  it  was  thought  a  material  circumstance  to  whom 
the  letter  was  delivered.  The  writer  was  not  bound  while  the  letter  continued  in 
his  own  hand  :  But,  if  it  was  deUvered  by  him  to  Alexander  Fulton,  the  delivery 
transferred  the  property  of  the  letter  to  Fulton  ;  which,  of  course,  was  a  good  titile 
in  him  to  claim  performance  of  the  promise.  As  the  parties  were  not  aware  of  the 
importance  of  this  fact,  they  had  not  made  any  enquiry  about  it.  This  only  was 
agreed,  that  the  letter  had  been  in  the  hands  of  John  Kenton,  and  had  been  delivered 
by  him  to  the  pursuer.  Proceeding  [8447]  upon  this  fact,  it  must  be  understood, 
that  the  letter  was  delivered  by  the  defender  to  John  Renton  ;  and  the  question  is, 
qtio  animo  ?  As  Renton  was  present  at  the  writing  of  the  letter,  it  could  not  have 
been  delivered  to  him  for  behoof  of  Fulton ;  for,  if  that  was  the  view,  why  not 
deliver  it  to  Fulton  himself  ?  The  delivery  to  Renton,  then,  must  have  been  in 
order  that  he  might  write  a  minute  of  sale.  If  so,  the  property  of  the  letter  was  not 
transferred  to  Fulton,  but  remained  with  the  writer,  under  his  own  power,  so  as 
not  to  be  bound  by  it  more  than  before  the  delivery  to  Renton. 

"  The  defender  was  assoilzied." 

Fol.  Die.  V.  3,  p.  393.    Sd.  Dec.  No.  176,  p.  239. 


No.  47.    [8448]  William  Park  v.  M'Eenzie  &  Lawson.    November  29, 17M. 

If  mutual  missives,  concerning  the  sale  of  a  house,  want  the  forms  required  by  act 
1681 ;  found  that  the  defect  cannot  be  supplied  by  the  acknowledgment  of  the 
parties,  that  the  subscriptions  are  genuine. 

William  Park  having  agreed  to  sell  a  tenement  belonging  to  him  in  Glasgow  to 
William  M'Kenzie  and  John  Lawson,  the  terms  were  settled  by  an  offer  from  the 
purchasers  and  the  vender's  acceptance.  The  ofEer  is  in  the  following  words: 
*'  Glasgow,  9th  September  1761. — Mr.  William  Park. — Sir,  As  you  design  to  dispose 
of  your  tenement  in  Arneil's  Close,  we  hereby  make  you  an  offer  of  £89  Sterling, 
payable  at  Whitsunday  next,  you  putting  us  in  possession,  and  giving  us  a  regular 
progress  of  writs  at  that  term.  As  witness  our  hands,  William  M'Kenzie,  John 
Lawson.' '  The  acceptance  rxms  thus :  "  I  hereby  accept  the  said  offer  of  £89  Sterling, 
and  oblige  myself  to  give  you  possession,  and  a  regular  progress  of  writs,  under  the 
penalty  of  £20  Sterling.  (Signed)  William  Park.  Thomas  Gilfillan,  Witness, 
Matthew  Park,  Witness." 

The  offer  is  holograph  of  William  M'Eenzie.  The  acceptance  is  also  of  his  hand- 
writing. William  Park  all  along  acknowledged  the  verity  of  his  subscription  ;  and 
though  the  witnesses  are  not  designed,  it  was  never  denied  but  that  they  were  witnesses 
to  the  deed. 

William  Park  being  tempted  with  a  better  offer,  sold  the  tenement  to  Alexander 
Nisbet,  March  1762,  and  Nisbet  was  instantly  infeft.  At  the  same  time,  William 
Park  doubting  whether  he  might  not  be  bound  by  his  first  bargain,  took  a  back- 
bond  from  Nisbet,  declaring  his  disposition  to  him  void,  in  case  his  first  bargain 
should  be  found  effectual  against  him. 

In  a  process  at  the  instance  of  M'Eenzie  and  Lawson  for  implement.  Park's 
defence  was,  That  the  writings  above  mentioned  were  not  probative,  being  defective 
in  the  solemnities  required  by  the  act  1681.  To  which  the  answer  was  made.  That 
the  solemnities  of  the  act  1681  are  all  of  them  contrived  to  prevent  forgery ;  and, 
therefore,  the  want  of  them  cannot  be  an  objection  to  a  deed  where  the  party,  by 
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owning  his  subsoription,  does,  in  eSect,  acknowledge  the  verity  of  the  deed.  The 
Xiords  found  the  oner  and  acceptance  not  probative ;  and,  therefore,  assoilzied  the 
defender.  And  what  follows  is  the  substance  of  a  petition  reclaiming  against  that 
interlocutor. 

The  questions  that  arise  from  this  case  are,  Imo,  Whether  this  minute  of  sale, 
executed  in  the  form  of  an  offer  and  acceptance,  be  null  ipso  jure,  from  wanting  the 
solemnities  of  the  act  1681,  so  as  to  make  it  j)ar8  judicis  to  deny  action  upon  it ;  or 
whether  it  be  a  good  foundation  for  an  action,  admitting  the  defender  to  object  the 
defects  of  formality,  and  the  pursuer  to  remove  that  objection,  by  referring  the 
verity  of  the  defender's  subscription  to  his  oath,  or  by  replying  upon  his  owning 
his  subscription  ;  2do,  Whether,  when  the  writing  is  supported  by  such  acknowledg- 
ment or  oath,  it  be,  notwithstanding,  competent  to  the  defender  to  recede  from  the 
bsrflain,  as  if  it  had  been  verbal  merely. 

18460]  1^0  clear  the  first  question,  writings  must  be  distinguished  into  two  kinds. 
The  first  is  where  the  writing  itself  constitutes  the  obU^ation,  termed,  in  the  Roman 
law,  liUrarum  obligaiio.  The  other  is  where  the  writing  is  intended  for  evidence  only. 
An  English  bond  in  judgment,  and  in  Scotland  a  bond  containing  a  clause  of  regis- 
tration, are  examples  of  the  first  kind.  These  ought  to  be  complete  in  all  the  legal 
solemnities,  so  as,  per  se,  to  bear  full  faith,  without  needing  any  extraneous  support ; 
for,  otherwise,  they  can  never  answer  their  intention  of  being  a  good  foundation 
for  execution,  without  the  intervention  of  a  process.  And  yet  it  is  not  certain  that 
we  have  regularly  denied  execution  where  there  is  any  defect  in  solemnity.  It  will 
be  iotmd  upon  enquiry,  that  many  bonds,  containing  a  clause  of  registration,  have 
been  admitted  upon  record  for  execution,  without  being  complete  in  all  the  solenmities  ; 
which  is  evidently  an  erroneous  practice,  putting  the  party  under  the  necessity  of 
finding  caution  in  a  suspension,  as  if  the  bond  were  complete  in  all  points. 

Of  the  other  kind,  the  minute  of  sale  under  consideration  is  a  proper  example. 
It  is  calculated  entirely  for  making  evidence  of  what  is  agreed  upon  betwixt  the 
parties  ;  and,  considering  it  in  this  light,  it  is  natural  to  a^ply  the  same  rule  to  it 
that  is  apphcable  to  every  sort  of  evidence  ;  namely,  that,  if  the  evidence  founded 
on  do  not  afEord  full  conviction  per  se,  it  must  be  competent  to  support  it  by  other 
evidence.  That  this  rule  obtains  in  practice,  with  respect  to  written  evidence,  as 
well  as  every  other  sort,  shall  be  made  clear  by  many  examples  of  various  kinds. 

But,  before  giving  these  examples,  it  may  be  proper  to  obviate  an  objection  that 
stares  one  in  the  face,  upon  perusing  the  statutes  that  require  certain  formalities  in 
all  writing,  under  the  certification  of  nullity  and  of  making  no  faith.  After  taking  a 
cmsory  view  of  these  statutes,  we  shall  examine  whether  any  satisfactory  answer 
can  be  made  to  the  said  objection.  Our  first  statute,  regulating  the  solemnities  of 
writings,  is  the  act  117th,  Pari.  1540,  enacting,  ''  That,  in  time  coming,  no  faith  be 
given  to  any  writing  under  seal,  without  the  subscription  of  the  party."  The  act  179th, 
Pari.  1593,  ordains  '*  the  writer  to  be  named  and  designed,  otherwise  the  writ  to  make 
no  faith."  And  the  act  5th,  Pari.  1681,  enacts,  "  That  the  want  of  the  designation 
of  the  writer  and  witnesses  shall  be  a  nullity,  and  not  be  suppliable  by  a  condescend- 
ence." The  writing  in  question  is  deficient  in  every  one  of  these  solemnities,  excepting 
only  the  subscriptions  of  the  parties.  And  why  ought  it,  then,  to  be  exempted  from 
the  statutory  certification  of  being  null,  and  of  making  no  faith  ?  This  objection 
seems,  at  first  view,  invincible  ;  and  yet,  upon  a  narrow  inspection  of  these  statutes, 
two  answers  occur  that  are  separately  relevant. 

The  first  is,  that,  in  requiring  certain  solemnities,  to  prevent  falsehood  or  forgery, 
it  could  not  be  the  intention  of  the  Legislature  to  comprehend  deeds  acknowledged 
to  be  true  by  the  parties,  and,  consequently,  free  from  any  sus-[8461]-picion  of  false- 
hood or  forgery.  Every  Lawyer  knows,  that  words  alone,  without  intention,  will  not 
avail  in  a  statute  more  than  in  a  private  deed  ;  and  that  there  is  nothing  more  common 
than  for  a  Court  of  Equity  to  deny  any  effect  to  a  statute  beyond  the  intention  of 
the  Legislature,  however  express  the  words  may  be,  similar  to  what  is  always  done 
with  respect  to  private  contracts.  And  if  it  can  be  made  evident,  that  a  writing, 
the  verity  of  which  is  acknowledged  by  the  parties,  is  not  meant  to  be  comprehended 
under  the  said  statutes,  but  is  left  upon  its  natural  evidence,  without  requiring  any 
solemnity,  the  objection  mentioned  falls  to  the  ground.  And  to  make  this  evident, 
the  following  arguments  are  submitted. 

Originally,  before  writing  was  common,  a  deed  was  attested  by  the  seal  of  the 
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party.  At  that  time,  both  in  England  and  in  Scotland,  it  was  the  defendant's  jprivilegp 
to  piead'^tiod  non  est  factum ;  or,  in  other  words,  to  deny  that  the  seal  was  lua  or  hii 
predecessor's  ;  and  this  obhged  the  pursuer  to  prove  the  seaL  But  if  the  defendsat 
acknowledged  the  seal,  he  was  not  admitted  to  deny  the  writ  to  have  been  insde 
with  his  consent  or  that  of  his  predecessor  ;  but  was  compelled  to  warrant  the  iFiit 
and  to  fulfil  the  same,  or,  as  more  strongly  expressed  by  Olanvil,  ^'  Ubi  sigillum  snorn 
esse  publice  recognoverit  in  curia,  cartam  iUam  precise  tenetur  warraatizare,  et 
conventionem  in  ipsa  carta  ezpressam,  omnino  servare  sine  contradictione."  GlanviL 
1.  10,  cap.  12,  Beg.  Mag.  I.  3,  cap.  8. 

Thus  stood  our  law  when  the  statute  117,  ParL  1540,  was  made  ;  it  proceeds  upon 
the  narrative,  that  seals  beins  lost  or  forged  may  occasion  much  hurt ;  and  enads, 
^*  That  in  time  coming  no  faith  be  given  to  any  writing  under  seal,  without  subscrip- 
tion of  the  party."  To  carry  on  tiie  chain  of  the  argument,  it  is  of  importance  to 
consider,  whether  a  party's  owning  his  subscription  must  not  have  the  same  ef ect 
with  his  owning  the  seal,  when  sealing  only  was  necessary.  That  it  ought  to  have 
the  same  eJSect  must  be  evident  upon  considering,  that  owning  the  subscriptioD 
banishes  all  suspicion  of  falsehood  or  forgery  still  more  effectually  than  owning  the 
seal.  And,  therefore,  it  may  justly  be  taken  for  granted,  that  if  after  this  statute 
a  party  acknowledged  his  subscription  he  was  not  at  liberty  to  deny  the  writuo^, 
but  was  bound  to  fulfil  it  in  every  article.  Upon  this  plan  it  remains  only  to  be 
examined,  whether  the  law,  with  respect  to  the  point  under  consideration,  has  sul^red 
any  alteration  by  subsequent  statutes.  And  with  a  view  to  this  examinatioii,  I 
proceed  to  the  statute  next  in  order,  viz.  act  179,  Pari.  1593,  the  preamble  of  which 
18  as  follows  :  **  That  the  Parliament  understanding  falsehood  to  increase  dailj, 
especially  by  employing  obscure  writers  who  are  not  notaries,  and  whose  hand-writiBg 
is  not  known  "  ;  therefore  enacts,  '*  That  the  writer  be  specially  named  and  designed, 
otherwise  the  writ  to  make  no  faith  in  judgment  nor  outwith."  It  is  yielded,  that 
the  certification  here  is  applicable  to  registrable  writs  in  the  strictest  sense  of  the 
words  :  No  bond  defective  in  any  solemnity  req[uired  ought  to  be  admitted  upon 
record  for  execution,  because  [8462]  ^o  deed  is  entitled  to  that  extraordinary  privilege 
but  what  is  complete  in  every  article.  But  with  respect  to  writs  serving  for  evidence 
only,  and  acknowledged  by  the  parties  to  be  true,  the  following  reasons  evince  that 
these  are  not  comprehended  under  this  statute,  but  were  intended  to  be  left  upca 
their  former  footing.  1st,  The  acknowledgment  of  the  truth  of  the  writ,  is  of  ail 
the  most  complete  evidence,  so  as  to  render  every  other  check  unnecessary.  2d, 
The  enacting  clause  of  a  statute  can  never  go  beyond  the  purpose  and  intendment 
of  the  statute,  declared  in  the  statute  itself.  Here  the  declared  purpose  of  the  statute 
is  to  prevent  falsehood ;  and  for  that  good  reason  the  enacting  clause  cannot  be 
applicable  to  a  writ  which  is  free  from  aU  suspicion  of  falsehood.  And  3d,  As  there 
was  no  occasion  earthly  to  alter  the  law  with  respect  to  an  acknowledged  subscriptioD, 
it  ought  not  to  be  lightly  supposed  that  the  legislature  intended  to  alter  established 
law,  unless  such  intention  hiui  been  expressed. 

In  the  act  5th,  Pari.  1681,  two  particulars  are  enacted,  first,  '*  that  no  witnesses  shall 
be  probative  unless  they  subscribe  "  ;  and  next,  '*that  the  want  of  the  designatioss 
of  the  writer  and  witnesses  shall  be  a  nullity,  and  not  be  suppliable  by  a  condescend- 
ence." The  former  was  to  prevent  an  inconveniency  arising  from  defect  of  memoiy; 
for  after  a  long  distance  of  time,  a  man  might  readily  forget  that  he  had  been  witness. 
The  latter  was  intended  to  put  an  end  to  the  former  practice  of  supplying  defective 
writs,  by  condescending  on  the  writer,  &c.,  which  had  occasioned  much  vexation 
to  the  lieges,  by  dark  and  doubtful  probation.  But  it  deserves  well  to  be  remarked, 
that  this  statute  requires  not  witnesses  to  be  adhibited  in  any  writing  where  thev 
were  not  formerly  requisite.  And  consequently,  if  they  were  not  made  requisite 
by  former  statutes  in  writs  acknowledged,  to  be  true,  the  statute  1681  makes  no 
alteration. 

Nor  is  there  any  thing  new  or  singular  in  pleading  as  above,  that  such  writs  were 
never  meant  to  be  reguUted  by  the  foregoing  statutes.  The  Court  of  Session  has 
excepted  another  writ  from  these  statutes ;  and  that  is  a  holograph  writ  without 
witnesses,  though  more  liable  to  forgery  than  a  writ  acknowledged  to  be  true.  A 
holograph  writ  is  not  accepted  verbatim  in  any  of  the  statutes ;  and  therefore  ii 
words  alone  be  regarded,  it  is  null,  and  can  make  no  faith.  Yet  this  writing  has 
always  been  sustained  as  an  exception  from  the  statutes.    For  what  reason,  but 


WA.  MM.  LOCUS  P(£NnENTIi£  1013 

that  the  checks  introduced  by  the  statutes  to  prevent  forgery,  are  scarce  applicable 
to  a  holograph  writ,  which  is  very  little  liable  to  forgery  ?  This  argument  concludes 
a  forUari  to  the  present  case.  The  certainty  of  the  subscription,  vouched  by  the 
defender's  acknowledgment,  is  more  satisfying  evidence  of  the  truth  of  the  deed, 
than  can  arise  from  a  holograph  writ,  without  that  acknowledgment.  If  therefore 
a  holograph  writ  be  unexceptionable  evidence,  no  reason  can  be  assigned  why  the 
writing  in  question  ought  not  to  be  equally  so  :  If  the  former  be  an  exception  from 
the  statutes,  the  latter  is  better  entitled  to  be  an  exception.  And  with  respect  to 
Ta-[8453]-tional  evidence,  a  holograph  writ  must  undoubtedly  yield  the  preference  : 
It  niay  possibly  be  forged  ;  there  is  no  possibility  of  forgery  in  the  other. 

I  proceed  now  to  the  second  answer,  which  is.  That  even  supposing  writs  like 
that  in  question  to  be  comprehended  imder  the  statutes,  yet  that  when  any  solemnity 
is  neglected,  it  is  not  the  intendment  of  these  statutes  to  declare  every  such  deed 
to  be  ij)8o  jure  null,  as  if  it  were  merely  a  blank  paper,  but  only  to  aSord  an  objection 
or  ground  of  reduction,  which  the  party  has  in  his  power  to  pass  from,  or  which  he 
may  be  barred  from  pleading  by  homologation,  by  competent  and  omitted,  or  by 
aclmowledging  his  subscription. 

And  to  explain  the  meaning  of  the  legislature  upon  this  point,  it  is  proper  to  be 
premised,  that  the  term  nulhty  bears  diJSerent  senses  in  our  statute  law.  Sometimes  it 
means  an  intrinsic  nullity ;  but  for  the  most  part,  no  more  is  intended  by  it  but  to 
afiord  an  exception  or  a  ground  of  reduction.  I  take  the  liberty  to  stop  a  moment 
for  a  few  instances  out  of  an  endless  number.  A  disposition  granted  by  a  bankrupt 
to  a  confident  person  without  a  necessary  cause,  is  declared  null  and  void  ;  and  yet 
the  Court  of  Session  never  sustains  this  as  an  ipso  jure  nullity,  but  always  requires 
a  formal  reduction.  The  Uke  of  deeds  granted  within  threescore  days  of  notour 
bankruptcy,  though  declared  null  and  void  by  the  statute.  Vassals  failing  to  pay 
their  feu-duties  for  two  years,  are  declared  by  the  statute  to  forfeit  their  feu-right 
iwo  facto  ;  and  yet  in  this  case,  the  Court  always  requires  a  declarator  and  reduction. 
With  respect  to  entails,  many  contraventions  are  declared  to  have  the  efEect  of  an 
ipso  facto  forfeiture,  both  by  the  statute  and  by  the  tenor  deeds  of  entail ;  and  yet 
such  a  contravention  has  never  been  sustained  otherwise  than  by  a  declarator  and 
reduction. 

And  now  to  shew  that  the  terms  mentioned  above  in  the  statutes,  of  nullity  and 
of  makbg  no  faith,  are  not  to  be  strictly  interpreted  with  respect  ibo  writs  that  serve 
only  for  probation  ;  and  that  no  more  is  intended  by  such  expressions,  but  to  afford 
an  exception  or  a  ground  of  reduction,  will  appear  from  the  following  considerations. 
Imo,  In  general,  tiie  law  is  never  presumed  to  enact  a  severe  or  rigid  certification, 
when  one  more  mild  is  equally  efiectual.  The  defence  of  a  defect  in  solemnities 
afforded  by  statutes  to  guard  a  defender  against  forgery,  is  as  complete  a  remedy  as 
lie  can  reasonably  wish,  considering,  that  the  objection  is  not  to  be  overcome  otherwise 
than  by  proving  that  he  has  owned  the  writing  to  be  a  true  deed,  whether  by  appear- 
ing in  Court  without  objecting  the  nullity,  or  by  homologation,  or  more  directly  by 
acuknowledging  his  subscription.  And  for  that  reason,  any  deeper  certification  is 
with  respect  to  him  imnecessary ;  and  with  respect  to  his  party,  it  may  happen  to 
be  unjust  and  destructive  ;  for  it  is  not  possible  always  to  avoid  mistakes  and  over- 
sights ;  and  it  would  be  extremely  hard  to  deny  a  remedy  in  such  a  case,  especially 
where  the  remedy  proposed  is  safe  and  salutary,  and  in  particular,  can  never  subject 
the  defender  to  any  hardship  if  he  intend  nothing  but  what  is  fair  and  honest.  It 
is  for  this  reason,  that  in  the  cases  [8454]  mentioned  above,  the  Court  has  given  no 
effect  to  the  statutory  nulUties  further  than  to  found  a  reduction.  2do,  We  meet 
with  an  antagonist  still  less  formidable  in  the  expression,  ^'  that  a  writ  defective  in 
solemnities  shall  make  no  faith,"  for  the  natural  meaning  of  this  expression  is,  that 
the  writ  per  se  shall  make  no  faith  ;  which  does  not  exclude  collateral  or  additional 
evidence.  It  is  no  sort  of  deviation  from  this  certification  to  admit  a  writ  that  is 
in  itself  no  good  evidence,  to  be  supported  by  the  party's  acknowledging  it  to  be  a 
true  deed.  3tio,  By  the  certification  of  nullity  in  the  act  1681,  we  have  no  reason 
to  suppose  any  thinff  further  intended  than  by  the  certification  in  the. former  statutes 
'*  of  making  no  faith."  Neither  can  it  go  further  than  the  certification  in  a  former 
clause  of  the  same  statute,  '^  that  none  but  subscribing  witnesses  shtJl  be  probative," 
which  certainly  does  not  exclude  the  acknowledgement  of  the  party ;  for  when  a 
party  acknowledges  his  subscription,  there  can  be  no  need  of  witnesses  to  prove  it. 


^ 
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And,  after  all,  when  it  is  considered  that  a  subscription  acknowledged  is  more  to 
be  relied  on  than  all  the  checks  that  have  been  devised  to  prevent  or  to  detect  lotgery, 
and  abo  considering  that  from  the  beginning  of  our  law,  such  acknowledgieiiient 
has  been  held  sufficient  to  make  the  writ  efEectual ;  it  will  require  more  expresB  words 
than  are  found  in  the  act  1681,  or  in  the  former  statutes,  to  make  an  alteration  in 
this  branch  of  our  law,  so  rational  in  itself,  and  so  firmly  established  by  lengtii  of 
time. 

Having  endeavoured  thus  to  unfold  the  true  meaning  and  sense  of  tiie  statiufces 
with  respect  to  writs  used  as  evidence,  we  proceed  to  what  was  promised  above, 
which  is  to  show  in  manifold  instances,  that  the  construction  here  given  to  the  Btatntes 
has  been  adopted  by  the  Court  of  Session ;  and  also  to  show,  that  such  writings, 
when  defective  in  the  statutory  solenmities  have  always  been  allowed  to  be  supported 
by  proper  evidence. 

The  first  instance  is^of  actions  that  are  every  day  sustained  upon  bonds  and 
contracts  though  defective  in  solemnities,  the  designation  of  a  witness  for  examEpk, 
or  of  the  writer.  It  is  never  held  jMrs  judiois  to  take  notice  of  such  objections,  but 
to  leave  them  to  the  defender.  If  there  be  no  compearance,  a  decree  in  abaenee 
passes  of  course  ;  which  is  not  null  and  void,  but  requires  a  suspension  as  in  oidinaiy 
cases.  And  if  adjudication  have  passed  upon  such  a  decree  with  possession,  the 
objection  to  the  bond  will  be  cut  o£E  by  the  negative  prescription.  Now,  none  of 
these  things  can  follow,  if  a  bond  defective  in  smemnities  were  null  and  void»  so  as 
not  even  to  found  an  action  ;  for  upon  that  supposition,  every  judicial  proceeding 
following  upon  the  bond  would  be  no  less  nuU  and  void  than  if  the  process  were 
founded  upon  a  newspaper  or  upon  any  other  insignificant  writing.  Next,  if  a  partj 
be  sued  for  payment  of  a  contents  of  a  bond.understood  to  be  subscribed  by  himsdf , 
and  a  decree  pass  against  him,  repelling  every  one  of  his  defences ;  the  want  of  the 
designation  of  the  writer  or  of  a  witness,  will  not  be  sustained  to  him  in  a  sospenskm ; 
for  ^s  objection  will  be  found  competent  and  omitted.  This  [8455]  shows  evidently 
that  it  is  not  pars  judieis  to  take  notice  of  such  defects,  unless  they  be  stated  by  tt^ 
defender ;  for  competent  and  omitted  relates  to  defences  only,  and  never  bars  Ihe 
defender  from  objecting  any  intrinsic  nullity.  Third,  Such  a  deed  has  always  been 
capable  of  homologation  ;  witness  among  many  others,  a  decision  in  Bruce's  CoUection, 
17th  February  1715,  Sinclair  contra  Sinclair,  voce  Writ,  where  it  was  objected  to  a 
bond,  that  one  of  the  witnesses  was  not  designed,  and  therefore  that  the  bond  was 
null  by  act  1681,  cap.  5 ;  the  Court  repelled  the  objection,  the  bond  having  been 
homologated  by  payment  of  the  annualrents,  and  part  of  the  principal  sum.  A 
bond  subscribed  by  two  notaries  before  three  witnesses  only,  where  four  are  requisite, 
is  not  less  null  than  the  writing  under  consideration ;  and  yet  this  bond  was  found 
homologated  by  payment  of  interest.  20th  November  1627,  Lockie,  voce  Wwr. 
And  even  deeds  signed  but  by  one  notary  are  capable  of  homologation.  7th  Maitk 
1612,  BoBwell,  voce  Wnrr ;  23d  November  1699,  Grierson,  Ibidem.  A  biU  of  exchange 
bearing  aimualrent  and  penalty  is  null ;  and  yet  such  a  bill  was  found  homologated 
by  a  partial  payment,  February  1733,  Brown  contra  Irvine  of  Wiseby,  voce  Wmt. 

And  agreeable  to  the  doctrine  above  laid  down,  there  are  many  decisions  upon 
the  precise  point  under  consideration.    A  contract  null  upon  the  act  1681,  as  being 
subscribed  by  one  witness  only,  was  found  suppliable  by  referring  the  verity  of  the      I 
subscription  to  the  party's  oath.    26th  December  1696,  Beatie  contra  Lambie,  voce      I 
Wbit  ;   a  decision  that  ought  to  carry  the  greater  weight,  as  being  recent  after  the 
1681,  when  it  is  probable  that  several  of  the  Judges  who  assisted  in  framing  the  act      | 
were  still  alive.     And  the  same  has  always  been  the  rule  in  similar  cases.     A  discharge 
null,  as  being  subscribed  by  one  notary  only,  was  supported  by  referring  to  l^e  creditor's 
oath  his  command  to  the  notary  to  subscribe  for  him.    22d  June  1611,  Redpath,  voce 
Wbit.    A  strong  authority  to  the  case  in  hand,  because  a  deed  subscribed  by  the 
parties  without  witnesses,  is  trul^  not  so  defective  as  a  deed  subscribed  by  one  notaiy 
only,  where  two  are  made  requisite  by  the  act  8Qth  Pari.  1579.    The  like,  29th  Nov- 
ember 1609,  Weir,  voce  Wbit  ;  8th  July  1623,  Sheriff  of  Cavers,  Ibidbk  ;  4th  July 
1739,  Corsbie  contra  Sheill,  Ibidbk. 

To  conclude  upon  this  head,  there  cannot  in  the  nature  of  things  be  better  evidence 
of  a  contract  than  a  minute  of  it  subscribed  by  the  contractors,  and  acknowledged 
by  them  to  be  so  subscribed.  And  therefore  it  were  at  least  to  be  wished  that  theie 
should  be  no  law  to  make  such  a  deed  improbative.    Such  a  law  must  be  hurtful 
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to  commerce,  without  serving  any  good  end  or  purpose.  And  from  the  arguments 
above  urged,  we  have  reason  to  be  satisfied  that  there  is  no  such  law. 

The  second  point  shall  be  discussed  in  a  few  words.  It  is  objected,  That  this 
deed  which  is  null  by  the  act  1681  cannot  bar  the  privilege  of  repentance ;  and  therefore 
that  there  is  still  locus  jxJBnitentia,  the  bargain  being  about  an  heritable  subject. 
This  objection  is  in  effect  obviated  in  the  answer  to  the  [8456]  ^^^  objection.  If 
the  deed  be  intrinsically  null,  so  as  not  even  to  found  an  action,  it  is  no  better  than 
a  bit  of  blank  paper,  and  the  party  who  wants  to  be  free  has  no  occasion  to  plead  that 
there  is  locus  pcmitentiw ;  he  was  free  from  the  beginning,  there  being  no  evidence  of 
the  bargain.  On  the  other  hand,  supposing  the  minute  of  sale  imder  consideration 
to  be  complete  in  all  the  legal  solemmties,  a  writer  named  and  designed,  witnesses 
subscribing  and  designed  ;  it  will  be  admitted  that  such  a  writing  must  bar  repentance. 
Now  it  is  contended,  that  the  present  minute  of  sale,  adminiculated  by  the  party's 
acknowledgment  of  Ids  subscription,  is  in  every  view  equivalent  to  a  minute  perfect 
in  every  solemnity.  It  has  been  shown  above,  that  the  present  deed,  though  defective 
in  the  solemnities,  is  a  good  foundation  for  an  action ;  that  it  is  liable  to  an  objection 
indeed,  but  that  the  objection  may  be  removed  by  referring  the  verity  of  the  sub- 
scription to  the  defender's  oath,  or  by  his  acknowledgment  which  saves  the  reference 
to  oath ;  and  that  such  oath  or  acknowledgment  makes  the  deed  no  less  effectual 
in  law  than  if  it  had  been  originally  liable  to  no  objection.  If  so,  it  must  be  no  less 
effectual  to  bar  repentance,  than  if  it  were  complete  in  all  the  formalities. 

It  carried  notwithstanding  to  adhere,  upon  a  ground,  that,  in  my  opinion,  has 
no  support  from  reason,  analogy,  or  decisions,  namely,  that  a  deed  defective  in  the 
solemnities  of  the  act  1681  is  null  and  void,  and  no  better  than  blank  paper ;  and 
that  therefore  there  must  be  locus  jwenitenticB  as  if  the  bargain  had  been  entirely  verbal. 

Fd,  Die,  V.  3,  p.  394.    Sd,  Dec.  No.  226,  p.  289. 


No.  62.        [8463]   James  Babron  v.  Sarah  Rose.    January  23, 1794. 

A  bargain  concerning  heritage,  entered  into  by  missives,  found  not  to  be  binding, 
where  one  of  the  missives  was  improbative. 

James  Barron  conveyed  his  right  in  certain  houses  to  Sarah  Rose,  by  the  following 
holograph  missive  : 

"  Madam,  Fort-George,  24th  November  1792. 

**'  I  promise  to  give  you  possession  of  all  the  houses  belonging  to  me  in  Camp- 
beltown, at  Whitsunday  1793,  according  to  our  agreement  of  this  date." 

[8464]  Mrs.  Rose,  on  the  other  hand,  granted  another  missive,  of  the  same  date,  to 
Barron,  obliging  herself  to  pay  the  price  at  the  term  of  her  entry  ;  it  was,  however, 
neither  holograph  nor  attested  by  witnesses. 

James  Barron  afterwards  brought  an  action,  concluding  against  her  to  fulfil  the 
bargain. 

In  defence,  she  urged,  that  as  her  own  missive  was  not  holograph,  she  was  entitled 
to  depart  from  it ;  26th  February  1761,  Fulton  v,  Johnstone,  No.  46,  p.  8446. 

The  Lord  Ordinary  found,  "  That  the  counter  missive  by  the  defender  not  being 
holograph,  or  otherwise  probative,  the  bargain,  which  related  to  an  heritable  subject, 
was  incomplete,  and  the  defender  at  liberty  to  resile,  and  therefore  assoilzied  her." 

In  a  reclaiming  petition  the  pursuer 

Pleaded ;  It  is  no  doubt  a  settled  point,  that  in  bargains  respecting  heritage, 
there  is  locus  pcsnitenticB  till  they  are  completed  by  a  formal  writing.  But,  as  the 
defender's  missive  related  merely  to  the  price,  and  had  no  reference  to  the  conveyance 
of  heritage,  it  was  not  necessary  that  it  should  be  holograph ;  on  the  contrary,  a  verbal 
obligation  proved  by  her  oath,  would  of  itself  have  been  sufficient.  The  delivery  and 
acceptance  of  the  regular  missive,  obliging  the  pursuer  to  convey  the  subject,  com- 
pleted the  transaction,  and  baired  locus  poBnitenttcB ;  Stair,  b.  1,  tit.  10,  §  9 ;  Rem. 
Dec.  23d  November  1748,  Lord  Kilkerran  v.  Paterson,  No.  43,  p.  8440 ;  10th  August 
1759,  Muirhead  v.  Chalmers,  No.  45,  p.  8444. 


_U 


1016  LOCUS   PCENITBNTLE 

Observed  on  the  Bench  ;  A  i>argain  concerning  heritage  may  indeed  be  completed 
by  an  unilateral  obligation.  But  the  present  is  not  a  case  of  that  kind.  It  is  a  mubisl 
contract,  entered  into  by  missives,  ^vniich  must  be  binding  on  both  or  neither  of  the 
contracting  parties.  This  is  the  rule  in  all  bargains  concerning  heritage,  as  has  beea 
solemnly  decided ;  29th  November  1764,  Park  v.  M'Eenzie,  No.  47,  p.  8449 ;  22d  Maj 
1790,  Macfarlane  v.  Orieve,  No.  51,  p.  8459,  &c.  Lord  Karnes  thought  othervise, 
which  led  him,  in  reporting  some  of  those  cases,  to  give  them  a  different  torn.  That 
of  Lord  Kilkerran  v.  Paterson,  23d  November  1748,  No.  43,  p.  8440,  proceeded  entiidy 
upon  specialities,  though  it  has  erroneously  been  supposed  to  be  a  decision  upon  the 
general  point  of  law.     . 

The  Court  refused  the  petition  without  answers. 

Lord  Ordinary,  Polkemmbt.— For  the  Petitioner,  M.  Ross. — Clerk,  Goia>OH. 
R.  D.  Fd.  Die.  v.  3,  p.  395.    Fac.  Cd.  No.  98.  p.  2ia 


No.  53.    [8465]  Helbn  Hepburn  v.  Hamilton  of  Orbiston.    December  12, 1661. 
Pacta  liberatoria  are  effectual  without  writ,  so  there  is  no  locus  pcmiietUicR. 

Helen  Hepburn,  as  executrix  to  her  father,  Humbie,  pursues  Sir  Jamea  Hamilton 
of  Orbiston,  for  payment  of  1000  merks,  due  to  her  father  by  a  bond.  The  defender 
alleged  absolvitor.  Because  there  being  a  bond  of  £10,000  granted  by  Belhaven, 
Humbie,  Preston,  and  Orbiston,  for  the  use  of  the  late  Duke  of  Hamilton,  but  there 
being  nothing  to  instruct  that  it  was  the  Duke's  debt ;  yet  there  was  a  transaction 
with  the  Dutchess  of  Hamilton  for  a  lesser  sum,  whereof  Belhaven,  Preston,  and  the 
defender,  had  paid  their  part ;  by  which  transaction,  the  pursuer's  tutrix  and  overseer 
did  agree  to  quit  this  bond,  in  respect  that  her  father  was  acquitted  of  any  share  of 
the  bond  of  £10,000.  The  pursuer  answered,  Imo,  That  the  defence  ouj^t  to  be 
repelled,  because,  being  but  a  verbal  agreement,  before  writ  was  subscribed,  either 
party  might  resile.  2do,  The  transaction  cannot  be  instructed,  there  being  no  writ, 
and  witnesses  are  not  competent ;  neither  can  the  tutrix's  oath  prove  against  the 
pupil.  The  defender  answered  to  the  first,  that  the  transaction  bemg  pactum  Ubera- 
torium,  it  required  no  writ,  and  so  there  was  not  locos  pcsnitenticB ;  and  as  to  the  pro- 
bation of  the  transaction,  though  tutor's  oath  of  knowledge  of  any  debt  of  the  pupil's 
predecessors  will  not  prove  against  the  pupil,  because  the  tutor  is  singularis  tettit, 
and  not  in  officio,  but  a  tutor's  oath,  as  to  deeds  done  by  himself  in  offcio,  wotM 
suificiently  prove  the  same. 

The  Lords  thought  there  was  not  locus  pomitenticB  from  the  transaction,  thou^  bat 
verbal ;  but  as  to  the  manner  of  probation,  they  ordained  the  tutrix  and  overseer's 
oaths  to  be  taken,  ex  officio.    See  Proof.     Fol.  Die.  v.  1,  p.  564.    Stair,  v.  1,  p.  67. 


No.  56.      .  [8467]  Steil  v.  The  Laird  of  Orbiston.    February  25,  1679. 

Found  in  conformity  with  Hepburn  v.  Hamilton,  No.  53. 

Patrick  Steil,  as  assignee  by  John  Hamilton,  writer,  to  the  sum  of  1000  merb, 
adjudged  for  as  due  bv  umquhile  Orbiston,  to  whom  this  Orbiston  is  heir,  he  pursues 
him  for  payment.  The  defender  alleged.  That  Hamilton's  assignation  to  Steil  was 
without  a  cause  onerous,  at  least  the  cause  onerous  was  not  adequate,  and  therefore 
the  cedent's  oath  was  receivable  against  the  assignee,  and  offered  to  prove  by  the 
oath  of  Hamilton,  the  cedent,  that  he  had  transacted  with  him  to  accept  of  £40  Staling 
for  all.  It  was  answered,  that  though  the  cedent's  oath  be  receivable  against  the 
assignee,  where  there  is  no  cause  onerous,  yet  that  was  never  extended  to  an  adequate 
cause.    It  was  replied,  that  though  there  was  some  part  of  a  cause  onerous,  yet  the 
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same  not  being  adequate,  the  superplus  is  gratuitous,  and  as  to  it,  the  cedent's  oath 
must  be  taken.  The  defender  further  alleged,  that  the  transaction  alleged  upon  is 
not  relevant,  because,  before  writ  is  adhibited,  there  is  locua  pcmitentKB.  It  was 
answered,  That  locus  fosniXmiiiB  is  only  where  res  at  integra ;  but  here  the  greatest 
part  of  the  transaction  was  satisfied. 

The  Lords  found  it  relevant  to  be  proved  by  the  assignee's  oath,  that  his  assignation 
was  not  for  an  equivalent  cause  onerous,  and  in  so  far  as  he  acknowledged  the  same 
to  exceed  the  cause  onerous,  found  the  cedent's  oath  relevant  for  proving  the  trans- 
action, and  that  it  could  not  be  resiled  from,  seeing  a  considerable  part  thereof  was 
satisfied.    See  Proof.  Fol.  Die.  v.  1,  p.  564.    Stair,  v.  2,  p.  703. 

*^*  Fountainhall  mentions  this  case. 

The  cedent's  oath  may  be  taken  in  prejudice  of  the  assignee,  where  the  assignation 
is  lucrative,  though  at  least  such  an  assignation  should  have  the  force  of  a  donation. 

FauntainhaU,  MS, 


No.  62.  [84701  Jean  Kee  v.  Downie.    January  7, 1670. 

A  house  let,  allowed  to  be  given  up  within  48  hours.    See  No.  67,  infra. 

Jean  Eer  having  set  a  house  inEdinburgh  toDownie  for  £9,  lOs.  Sterling,  she  obtains 
decreet  against  him  therefor.  He  suspends  on  this  reason,  that  within  48  hours  after 
he  took  the  house,  he  did  by  instrument  give  it  over,  which  is  the  ordinary  custom  of 
burghs,  where  there  is  no  writ,  to  ^uit  the  bargain  within  a  short  space,  unless  some 
offer  intervene,  fnecfto  tempore,  by  which  the  party  is  damnified. — The  charger  answered, 
That  this  house  having  been  taken  but  14  days  before  the  term,  there  is  neither  law 
nor  custom  to  allowing  either  party  to  give  over  or  resile,  there  being  no  competent 
time  to  set  again  ;  for  albeit  houses  sometimes  are  given  over  when  they  are  taken, 
and  quit  before  warning  time,  when  the  ordinary  occasion  of  setting  to  others  may 
occur,  yet  that  cannot  be  drawn  to  this  case  ;  and  the  instrument  of  over-giving  was 
only  done  by  Downie's  wife,  who  showed  no  warrant. — The  suspender  answered.  That 
there  was  no  difference  whether  the  house  was  taken  before  warning  time  or  after, 
seeing  the  law  gives  locum  jxBnitentioB,  or  some  small  time,  which  must  take  place  in 
either  case  ;  2dly,  Albeit  the  charger  had  not  been  obliged  to  accept  the  over-giving, 
yet  de  facto,  she  has  accepted  it,  because  it  is  offered  to  be  proved,  that  she  set  the  house 
to  another,  and  took  earnest  thereupon,  which  did  import  that  she  quit  the  first 
bargain,  seeing  at  once  she  could  not  set  it  to  two  ;  3dly,  Albeit  offer  was  made  of  the 
keys  at  the  term,  yet  it  is  offered  to  be  proved,  that  the  house  was  not  void,  but  that 
the  former  tenant's  goods  remained  therein. 

The  Lords  repelled  the  first  reason  of  suspension,  upon  the  over-giving  ;  but  foimd 
that  member  relevant,  that  the  house  being  given  over,  the  same  was  set  to  another, 
and  earnest  taken  thereupon ;  but  found  that  point,  that  the  tenant's  goods,  who 
possessed  formerly,  were  not  removed,  not  relevant,  in  respect  of  the  custom  in  Edin- 
burgh, not  to  remove  peremptorily  at  the  term.  Stair,  v.  1,  p.  658. 


No.  63.  Campbell  v.  Douglas.    January  12, 1676. 

Locus  jKBnitenticB  competent  in  a  bargain  agreed  to  be  reduced  into  writ,  before  the  writ 

was  subscribed. 

Robert  Campbell  and  Robert  Douglas  having  bou^t  the  rests  of  debts  due  to  a 
soap- work  atLeith,the  assignation  was  taken  in  Robert  Douglas's  name,and  he  granted 
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back -bond,  "  declaring  the  half  to  belong  to  Robert  Campbell  *' ;  but  thereafter  they 
made  a  bargain,  **  That  Robert  Campbell  should  have  500  merks  of  free  profit  to  qmt 
his  interest " ;  but  within  a  few  days  after,  Robert  Douglas  resiled  from  ihe  bargain, 
whereupon  Campbell  pursues  him  before  the  Bailies  of  Edinburgh ;  in  which  proeen 
Douglas  deponed,  That  there  was  a  bargain  as  is  Ubell^,  but  that  it  was  to  be  redacted 
in  writ,  and  that  before  the  contract  was  perfected  he  did  resile.  The  Bailies  havicg 
found,  That  this  [8471]  V^^  ^^  ^^^  ^^^^  ^^  redacting  the  bargain  into  writ,  was  no 
competent  quality,  but  an  exception,  Douglas  raised  reduction  upon  iniq[iiity ;  and  is 
it  was  then  represented  to  the  Lords,  That  such  a  bargain  needed  no  writ,  seeing  tiiie 
assignation  was  in  Douglas's  name  only,  and  Campbell,  upon  payment  of  the  money, 
was  only  to  give  back  the  back-bond,  and  that  Douglas  was  to  give  precepts  for  a  part 
of  the  money,  which  was  not  Campbell's  fault  that  it  was  not  done  ;  therefore  the 
Lords  remitted  the  cause,  and  the  Bailies  decerned.  Douglas  now  suspends,  and 
repeats  the  reason  of  iniquity,  and  alleges,  That  albeit  a  bargain,  by  its  nature,  requiiv 
no  writ,  yet  if  the  parties  expressly  commune  and  agree  to  perfect  the  bargain  by  writ 
till  the  writ  be  subscribed,  est  locus  jXBnilenticB,  and  either  party  may  resile  ;  and  this 
being  a  part  of  the  bargain,  was  a  most  proper  and  intrinsic  quaUty,  and  the  suspender 
ought  not  to  have  been  put  to  prove  it ;  but  his  oath  being  the  only  mean  of  probation, 
did  sufficiently  prove  it. 

The  Lords  having  considered  the  oath,  as  it  is  repeated  in  the  Bailies'  decreet 
now  produced,  bearing,  "  That  the  bargain  should  have  been  perfected  in  writ," 
they  found,  That  though  writ  is  not  necessary  to  perfect  an  agreement ;  yet  if  partis 
exj^ressly  commune  and  a^ee  to  perfect  it  in  writ,  there  is  place  for  ei^er  psrtv  to 
resile  till  the  writ  be  subscnbed ;  and  that  this  being  a  part  of  the  bargain,  was  mtrmsic 
and  competent  hj  Douglas's  qualified  oath  :  But  in  respect  the  oath  did  only  bear, 
"'  That  the  bargain  should  have  been  perfected  in  writ,"  which  might  have  been 
Douglas's  conjecture.  They  ordained  Douglas  to  be  re-examined,  whether  it  was 
expressly  communed  and  agreed  by  the  parties  that  this  bargain  should  be  perfected 
in  writ.    See  Qualipibd  Oath.  Fol.  Die.  v.  1,  p.  564.    Stair^  v.  2,  p.  396. 


No.  67.  [8472]  Watt  v.  Stewart.    February  20, 1703. 

Even  after  arles,  a  man  was  allowed  to  give  up  a  house  he  had  taken,  having  done  so 
40  days  before  the  term.     This  in  consequence  of  an  alleged  practice. 

Mr.  Adam  Watt  pursues  John  Stewart  glover  in  Edinburgh,  for  a  house-mail 
His  defence  was,  That  as  I  took  your  house  in  March  to^  enter  at  the  Whit- 
sunday after,  so  I  gave  it  over  to  you  by  way  of  instrument  de  recenti,  more  than  40 
days  before  the  term,  and  that,  by  the  general  custom  within  the  town  of  Edinburgh, 
such  over-givings  have  been  sustained  as  legal ;  and  there  [8473]  was  locus  pcmUentia, 
all  the  penalty  being  loss  of  the  arles ;  and  being  before  the  40  days,  the  landlord  has 
time  enough  to  set  his  house. — Answered,  No  such  custom  proved  ;  besides,  it  is  most 
unequal  and  irrational  for  the  tenant  to  have  liberty  to  resile,  and  not  the  locator  or 
setter  ;  why  should  he  be  bound,  and  the  other  loose  ?  and  this  contract  of  location 
conduction  being  once  perfected,  there  should  be  no  locus  posnUeniiw. — Replied, 
Tenants  in  possession  may  give  over  any  time,  providing  there  be  40  days  yet  to  the 
term,  and  why  may  not  an  intrant  tenant  do  the  same  ? — The  Lords  sustained  the 
over-giving,  in  respect  of  the  custom,  though  it  be  an  evident  hardship  upon  landlords ; 
but  some  of  the  Lords  moved,  that  further  trial  should  be  taken  anent  the  universality 
of  the  custom,  which  was  affirmed  to  lie  just  on  the  contrary  side. 

Fd,  Die,  V.  1,  p.  564.     Fountaif^iaU,  v.  2.  p.  181. 
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No.  72.    [8475]  Wallace,  Gardtkb,  and  Co.  v.  Patrick  Miller,  and  Others. 

June  13,  1766. 

When  it  is  a  part  of  the  agreement,  that  the  bargain  shall  be  reduced  into  writing,  there 
is  locus  pcmitenticB  till  that  be  done. 

Messrs.  Gibson  and  Balfour,  and  Patrick  Miller,  were  engaged  with  John  Weir  in 
a  co-partnery  for  selling  and  bleaching  linen,  under  the  designation  of  John  Weir 
and  Co. 

In  May  1766,  Wallace,  Gardyne,  and  Co.  of  Arbroath,  sent  a  parcel  of  linens  to 
be  bleached  by  John  Weir  and  Co. ;  and,  upon  the  7th  of  that  month,  made  ofier  to 
sell  them  the  cloth  at  certain  prices,  upon  two  months  credit. 

By  this  time,  the  co-partnery  of  John  Weir  and  Co.  was  dissolved,  which  John 
Weir  mentioned  in  his  answer  of  16th  May  ;  and,  at  the  same  time,  offered  to  take 
the  linens  upon  his  own  account,  on  condition  that  the  credit  should  be  enlarged  to 
4  months. 

[8476]  Wallace,  Gardyne,  and  Co.  agreed  to  the  condition,  by  letter  of  the  17th, 
adding,  '^  You  may  compute  the  amount,  and  send  us  your  acceptance,  payable  in 
4  months,"  with  a  postscript  in  these  words  :  "  Since  writing,  we  have  made  out  an 
invoice  of  the  linens,  amoimt  £426,  18b.  lid. ;  for  which,  if  found  without^ error,  you 
may  send  us  your  acceptance." 

Upon  the  2dd  of  May,  Messrs.  Miller  and  Gibson  and  Balfour  protested  and 
registered  certain  bills  due  by  John  Weir.  Upon  the  24th,  a  meeting  of  his  creditors 
was  held ;  and  that  same  day.  Weir  wrote  to  Wallace,  Gardyne,  and  Co.  explaining 
the  situation  of  his  affairs,  and  asking  their  directions  as  to  the  bleaching  of  the  linens, 
which  he  now  decUned  purchasing. 

These  linens  were  poinded  by  Messrs.  Miller  and  Gibson  and  Balfour,  upon  the 
Ist  of  June,  as  creditors  to  John  Weir,  and  claimed  by  Wallace,  Gardyne,  and  Co.  as 
their  property. 

Pleaded  for  the  defenders ;  The  contract  of  sale  is  completed  by  mutual  consent, 
and,  in  sales  of  moveables,  writing  is  unnecessary.  This  consent  was  signified  by 
the  letter  of  16th  May  on  the  one  hand,  and  the  letter  of  17th  May  on  the  other.  Nor 
is  it  of  any  consequence,  that  Weir  had  not  transmitted  an  acceptance  for  the  price ; 
that  cannot  be  considered  as  a  circumstance  essential  to  the  bargain ;  the  pursuers 
demanded  no  additional  security,  but  had  betaken  themselves  to  the  credit  of  Weir 
alone. 

Answered  ;  When  it  is  agreed  that  a  contract  shall  be  completed  by  writing,  there 
is  lociuf  poeniterUioB,  till  that  writing  be  delivered.  The  contract,  therefore,  was  never 
completed  in  this  case,  as  the  acceptance  was  never  granted.  But,  even  allowing 
the  contract  to  have  been  completed,  and  the  property  transferred.  Weir  was  bound 
in  justice  to  give  up  the  bargain,  when  he  knew  himself  to  be  utterly  insolvent. 
Accordingly,  he  did  give  it  up  by  his  letter  of  27th  May ;  and  the  protesting  and 
registering  his  bills  the  day  before,  did  not  make  him  a  notour  bankrupt,  or  invaudate 
that  act,  even  supposingit  to  have  been  necessary  for  the  security  of  the  pursuers. 

"  The  Lords  found,  That  the  sale  of  the  cloth  to  Weir  was  never  completed,  and 
repelled  the  defence." 

Act.  Dav.  Grjsme. — Alt.  Wight. 

G.  F,  Fol.  Die.  V.  3,  p.  396.     Fac.  Col.  No.  34,  p.  256. 


No.  75.  [8482]  William  Farries  v.  John  Stein.    March  7,  1799. 

What  degree  of  punctuality  is  required,  in  the  acceptance  of  an  offer  to  sell  spirits  at 

a  given  price  ? 

William  Farries,  spirit-dealer  in  the  village  of  Ecclesfechan,  Dumfriesshire,  on 
the  7th  November  1797,  wrote  to  John  Stein,  distiller  at  Canonmills,  near  Edinburgh  : 
"  Sir,  As  I  have  sold  five  puncheons  of  the  aquavitse  I  bought  from  you  last  time 
Mr.  Brown  was  at  this  place,  and  thinking  that  the  other  five  are  over  few  for  me,  I 
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wish  to  have  eight  or  ten  puncheons  more.  If  you  will  be  reasonable  in  your  pzioe, 
ready  money  I  will  give  for  the  whole ;  so,  in  the  course  of  poet,  write  me  the  veiy 
lowest  you  mean  to  take.  I  hope  you  will  consider,  as  I  take  a  great  quantity  from  toil 
Do  not  disappoint  me  of  an  answer  in  course." 

The  answer  returned,  was  ''  Canonmills,  10th  November  1797.  Sir,  I  am 
favoured  with  yours  of  7th  inst.  I  have  no  objections  to  let  you  have  other  ten 
puncheons  upon  the  same  terms  as  the  last,  say  3s.  2d.  cash,  3s.  4d.  credit,  the  whok 
to  be  taken  away  in  the  course  of  this  month.  Expecting  your  answer  in  ooune,  I 
remain,"  &c. 

Farries  replied,  *'  17th  November  1797.  I  duly  received  yours  of  the  124, 
observing  that  you  will  let  me  have  other  ten  puncheons  more  aquavitie  at  36.  2d., 
to  be  taken  away  in  a  month,  which  is  rather  a  short  time  ;  but  we  will  endeavour  to 
get  it  all  away  if  possible,  and  shall  remit  you  cash  in  course.  My  brother  will  call 
for  four  puncheons  first  journey." 

Stein  rejoined,  "Canonmills,  19th  November  1797.  Sir,  I  am  this  morning 
favoured  with  yours  of  the  17th,  but  not  having  received  your  answer  in  course  to 
my  letter  of  the  10th  instant,  I  have  since  disposed  of  the  spirits  otherwise,  tnd 
therefore  cannot  now  accept  of  your  offer.  The  lowest  price  at  the  present  for  xht  \ 
quantity  you  mention,  is  3s.  6d.  cash,  or  38.  8d.  three  months  credit.  Having  your 
answer  in  course,  I  am,"  &c. 

Stein  having  persisted  in  his  refusal,  Farries  brought  an  action  of  damages,  in 
which  he  stated.  There  is  a  daily  post  between  Edinburgh  and  Ecdesfechan,  which 
leaves  the  former  at  nine  in  the  morning,  and  the  latter  at  six  in  the  evening ;  and 
letters  from  the  one  ought  to  be  deUvered  at  the  other  on  the  following  morning. 
The  letter  of  the  10th,  therefore,  supposing  it  not  written  till  after  nine  in  the  morning, 
would  reach  Ecclesfechan  on  the  12th,  but  owing  to  irregularities  in  the  deliveiy  d 
letters  usual  in  country  villages,  the  pursuer  did  not  in  fact  receive  it  till  tiie  14th. 
He  was  obliged  next  day  to  attend  a  fair  at  some  distance,  where  he  sold  the  spizits      I 
he  expected  to  receive  ^om  the  defender.    The  pursuer  got  home  on  the  evening  of     I 
the  16th,  but  after  the  departure  of  the  post ;  and  on  the  17th,  he  accepted  the  oier 
made  to  him,  without  having  heard  that  any  rise  in  the  price  of  spirits  had  in  the      | 
meantime  taken  place.    These  circumstances  are  conclusive  in  his  favour,  as  estab-      | 
lishing  that  there  was  no  unreasonable  delay  on  his  part,  and  evidently  no  intention      ' 
to  take  advantage  of  the  defender,  who  could  not  expect  from  [8483]  &  person  in  the 
pursuer's  situation,  who  is  frequently  obUged  to  be  from  home,  and  whose  deahngs 
are  not  sufficiently  extensive  to  enable  him  to  keep  a  clerk  to  take  charge  of  1^ 
business  in  his  absence,  the  same  regularity  in  correspondence  as  from  a  higher  ekes 
of  merchants.     Even  among  them,  however,  there  is  no  fixed  rule  as  to  the  time 
within  which  an  offer  must  be  accepted. 

Answered,  An  offer  to  sell  a  commodity  at  a  fluctuating  price  (and  there  is  none 
more  so  than  spirits),  at  a  given  rate,  must  be  immediately  accepted,  otherwise  an 
undue  advantage  would  be  given  to  the  purchaser.  -  By  the  custom  of  merchants, 
an  answer  must  be  returned  in  course  of  post,  by  which  is  meant,  that  it  must  be 
dispatched,  at  farthest,  by  the  post  of  the  day  following  that  on  which  the  offer  oo^t 
to  be  received.  This  is  understood  to  hold,  even  when  it  is  not  mentioned,  as  tiie  | 
condition  of  the  offer,  and  still  more  when  it  is  specially  required.  It  would  not  vaiy 
the  matter  although  the  receipt  of  the  letter  be  accidentally  postponed.  Of  this,  how-  | 
ever,  there  is  no  evidence  in  the  present  case,  and  indeed  a  delay  of  three  days  after 
receiving  it  is  admitted.  I 

The  Lord  Ordinary  found  damages  and  expenses  due. 
A  reclaiming  petition  was  (4th  December  1798)  refused  without  answers. 
Upon  advising  a  second  petition,  with  answers,  the  Court  were  divided  in  opinion. 
A  majority  thought,  that  in  the  whole  circumstances  of  this  case,  the  delay  on  die 
part  of  the  pursuer  had  not  been  such  as  to  entitle  the  defender  to  resile  from  ha 
offer ;  while,  on  the  other  hand,  though  without  expressly  adopting  the  rule  con- 
tended for  by  the  defender,  an  opposite  conclusion  was  drawn  from  them. 
The  Lords  adhered. 

Lord   Ordinary,   Stonefield. — Act.   Cobbbt. — Alt.   H.   Ebskike,  Inolk. — Clerk 

Pbinole. 
D.  D.  Fac.  Col,  No.  119,'  p.  271. 
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No.  10.     [8499]  The  Minister  of  Morham  t?.  The  Laird  and  Lady  Binston. 

November  U,  1679. 

Heritors  are  bound  to  build  the  manse,  and  liferenters  are  free  of  any  burden  on  that 

account. 

The  Minister  of  Morham  finding  the  manse  of  his  parish  insufficient,  did  cause 
visit  the  same,  and  found  that  it  required  about  £1000  to  rebuild  it ;  whereupon  the 
Laird  and  Ladv  Binston  being  charged  as  having  all  or  most  of  the  parish,  they  give 
in  a  bill  of  suspension,  and  being  heard  thereupon,  the  [8600]  question  arose,  whether 
the  Lady  as  liierenter  was  liable  for  any  part  of  the  expenses,  or  if  the  heritor  was 
liable  for  the  whole  ;  for  whom  it  was  alleged.  That  the  charge  being  upon  the  act 
21st,  ParUament  1663,  anent  manses  and  glebes,  it  bears  expressly,  '^  Where  there 
are  no  sufficient  manses,  the  heritors  of  the  parish  shall  build  sufficient  manses  "  ; 
and  this  act  being  a  statute  stricti  juris,  cannot  be  extended  to  liferenters,  unless  it 
were  expressed.  It  was  answered.  That  the  benefit  of  the  ministry  redounding  to 
liferenters  during  their  life,  justice  requires  that  they  should  bear  a  part  of  the  bur(kn ; 
for,  if  the  land  were  to  be  adjudged  in  consideration  of  the  value,  the  liferent  would 
be  stated  according  to  the  worth  and  age  of  the  liferenter,  to  a  third,  fourth,  or  some 
other  proportion;  and  therefore,  accoi^ing  to  that  proportion,  she  should  be  liable 
in  this  burden  as  well  as  in  other  burdens ;  likeas,  by  the  199th  act.  Parliament  14th, 
Eling  James  VI.  where  manses  are  designed,  relief  is  ordained  against  the  feuars, 
tacksmen,  and  possessors  of  the  parish,  and  therefore,  though  by  the  last  act,  heritors 
be  ordained  to  build,  yet  they  may  crave  relief  against  liferenters  as  possessors.  It 
was  replied.  That  the  former  order  of  manses  is  wholly  changed,  for  the  building  is 
laid  only  upon  the  heritors,  and  the  upholding,  and  consequently  the  reparation, 
upon  the  incumbent,  and  in  the  vacancy  out  of  the  vacant  stipends  ;  but,  whatever 
might  be  pretended  in  equity  for  making  a  statute  to  burden  liferenters  for  some 
shaj^  for  building  manses,  yet  where  the  matter  is  fixed  by  a  statute,  the  Lords  ought 
to  acquiesce  therein,  and  cannot  extend  it  de  casu  in  casum. 

The  Lords  found  the  liferenter  free  of  any  burden  of  the  building  of  the  manse. 

Fd.  Die.  V.  1,  p.  566.    Stair,  v.  2,  p.  706. 


No.  18.       [8503]  Gavin  Park  v.  Sir  William  Maxwell.    July  13,  1748. 

Lands  imited  to  a  parish  qtwad  sacra  tantum,  are  not  bound  to  repair  the  manse. 

Sir  William  Maxwell  of  Calderwood's  lands  of  Meikle  and  Little  Drips  were  dis- 
joined from  the  parish  of  Cathcart,  and  united  to  the  Parish  of  Carmunnock,  quoad 
sacra  tantum  ;  which  limitation  in  the  annexation,  Sir  William  pleaded  to  exeem  him 
from  contributing  towards  building  a  manse  for  the  minister  of  Carmtmnock ;  and 
the  Lord  Ordinary,  before  whom  a  suspension  came  of  a  charge  against  him  for  that 
purpose,  at  the  instance  of  Gavin  Park,  appointed  factor  for  collecting  the  money 
assessed  upon  the  heritors,  "found,  23d  July  1747,  the  letters  orderly  proceeded." 

Pleaded  in  a  reclaiming  bill.  That  the  reservation  in  the  decreet  of  annexation 
behoved  to  import  something,  and  it  could  mean  nothing  else,  except  that  the  charge 
of  the  people  was  alone  transferred ;  but  to  all  civil  ettects  the  lands  remained  in  the 
former  parish,  and  they  could  not  be  liable  to  burdens  in  both  parishes. 

Answered,  The  inhabitants  of  these  lands  are  bound  to  attend  the  church  of 
Carmunnock  ;  they  are  entitled  to  places  there,  and  therefore  are  obliged  to  support 
it ;  and  it  would  seem  there  is  as  good  reason  for  their  supporting  the  manse ;  the 
heritors  would  be  entitled  to  a  vote  in  calling  a  minister,  if  the  act  [8504]  o^  Parlia- 
ment 1690  continued  to  be  the  rule ;  and  as  their  charity  is  given  there,  they  are 
undoubtedly  entitled  to  oversee  the  application  of  the  poor's  money  equally  with 
the  other  heritors  ;  they  are  in  all  respects  to  be  considered  as  heritors  in  the  parish 
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to  which  they  are  united,  except  that  their  teinds  continue  to  be  part  of  the  oU 
benefice. 

The  Lords  suspended  the  letters. 

Act.  R.  DUNDAS. — Alt.  LOCKHART. 

Fd.  Die,  V.  3,  p.  399.    D.  Falconer,  v.  2,  No.  274,  p.  368. 


No.  21.    [8506]  Hebitobs  of  the  Parish  of  Elgin  v.  William  Tboop.    Febmary  28, 

1769. 

Minister  of  a  royal  burgh,  with  a  landward  parish,  not  entitled  to  designation  of  a 

manse  upon  the  statute  1663. 

The  parish  of  Elgin,  beside  the  royal  bur^^h  of  that  name,  contains  a  large  district 
to  landward.  The  cure  is  served  by  two  ministers,  neither  of  whom,  at  least  sinoe  the 
Revolution,  have  enjoyed  either  a  manse  or  a  legal  glebe. 

In  1764,  the  presbjrtery,  after  summoning  the  heritors,  ordered  estimates  of  the 
expense  of  a  manse,  and  contracted  for  the  execution  with  William  Troop  maaon  in 
Elgin,  to  whom  they  ordained  the  money  to  be  paid  by  the  heritors,  accoiding  to  the 
proportions  at  which,  by  the  decree  of  designation,  they  had  assessed  their  respective 
lands. 

A  charge  given  upon  this  sentence  being  suspended,  it  was  pleaded  for  tiie  Heritors, 
That  ministers  of  royal  burghs  have  no  title  to  insist  for  designation  of  a  manse  npcm 
the  statute  1663. 

In  support  of  this  proposition,  it  was  observed.  That,  in  the  most  ancient  periods 
of  our  church,  the  building  and  repairing  of  the  manse  were  burdens  incumbent  upon 
the  churchmen  themselves.  This  appears  from  the  13th  canon  of  a  provincial  counci) 
held  in  Scotland  in  the  reign  of  Alexander  II.  anno  1249. 

In  like  manner,  after  the  Reformation,  the  act  1563,  c.  72,  provides  that  the  popish 
parson  or  vicar  should  be  obliged  to  yield  up  to  the  protestant  minister  serving  the 
cure,  ^'  the  principal  manse,  or  sa  meikle  thereof  as  sail  be  fund  insufficient  for  staildng 
of  them,  or  that  an  reasonable  and  sufficient  house  be  bigged  to  them,  beside  the  kirk, 
be  the  parson  or  vicar."  This  provision  is  enforced  by  the  48th  act  of  the  Parliament 
1572,  and  by  1592,  c.  118,  extended  even  to  such  abbeys  and  cathedral  kirks,  '*  quhair 
na  uther  manse  nor  gleib,  pertaining  to  parson  or  vicar  was  of  before  ;  swa  that  the 
ministers  presently  admitted,  or  quhilkis  hereafter  sail  happen  to  be  admitted,  to  the 
office  or  cure  of  the  ministry,  within  the  said  kirk,  sail  have  an  sufficient  manae  and 
dwelling-place  within  the  precinct  of  the  abbay  quhair  he  sends." 

From  these  statutes  it  appears,  that  the  burden  of  building  manses  lav  solely 
upon  the  ecclesiastics  ;  nor  is  there  the  least  trace  of  any  obligation  imposed,  either 
upon  the  heritors,  or  upon  the  parishioners  for  that  purpose.  With  regard  to  repairs, 
it  is  obvious,  that  they  must  have  been  a  burden  upon  the  incumbent,  since  no  other 
person  is  made  liable  for  the  expense  of  them ;  and  so  this  point  is  fixed  by  the  after 
statute,  1612,  c.  8. 

Thus  matters  stood  from  the  earliest  period  of  the  Scottish  church,  down  to  the 
year  1644,  when  an  act  passed,  whereby  presbvteries  were  empowered  to  design 
manses  and  glebes  out  of  kirklands,  or,  in  default  of  them,  out  of  temporal  lands : 
Borrowstoun  kirks  being  always  excepted. 

This  exception  is  taken  away  by  a  subsequent  statute,  1649,  c.  45,  which  **'  oidaiBs 
the  heritors  of  the  parish,  at  the  sight  of  three  ministers  and  three  [8509]  ruling  elders, 
to  be  appointed  by  the  presbytery,  to  build  competent  manses  to  their  ministeis,  the 
cost  and  expense  thereof  not  exceeding  £1000,  and  not  being  beneath  600  me^ ; 
and  that  burghs,  and  heritors  of  the  landward  parts  of  the  parish,  provide  also  com- 
petent dwelling-places  and  houses  for  their  ministers,  the  sum  not  being  above  or 
beneath  the  sums  above  expressed." 

The  two  last-mentioned  statutes  fell  under  the  general  act  resdaaory  1661,  and 
matters  returned  to  the  footing  upon  which  they  stood  by  1612,  and  former  enactments ; 
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and  as,  prior  to  the  two  rescinded  acts,  there  was  no  obligation  upon  the  heritors  to 
build  manses,  it  is  clear,  that,  were  this  cause  to  be  determined  by  these  ancient 
statutes,  the  minister  of  Elgin  could  not  compel  the  heritors  to  build  a  manse  for 
him. 

But  the  matter  does  not  rest  here  :  The  act  1663,  c.  21,  contains  sundry  provisions 
for  the  benefit  of  ministers,  and  is  declared,  ^'  as  to  the  manses,  to  have  force,  as  the 
same  had  been  made  and  dated  the  14th  of  March  1649."  It  is  plainly  copied  from 
the  rescinded  act  of  that  date  :  It  is  copied  from  it  in  so  far  as  relates  to  ministers  of 
country  parishes ;  but,  with  respect  to  ministers  in  burghs,  it  is  entirely  silent,  and 
ex  praposito  omits  to  renew  the  abrogated  provision  in  their  favour. 

As,  in  these  circumstances,  the  omission  cannot  be  considered  as  accidental,  there 
is  no  room  to  doubt  that  the  intention  of  the  Legislature  was  to  exclude  ministers 
of  royal  burghs  from  the  benefit  of  manses.  And  so  it  was  expressly  f  otmd  in  the  case 
of  the  minister  of  DunfermUne,  observed  by  Falconer,  30th  June  1750,  No.  19,  p.  8504. 

Pleaded  for  the  charger.  The  statutes  1563, 1572,  1592,  and  1594,  are  expressed  in 
general  terms,  and  necessarily  import,  that  the  minister  of  every  parish,  wiUiout 
distinction,  was  entitled  to  a  manse. 

Before  the  Reformation,  the  burden  of  building  and  repairing  manses  lay  upon 
the  parishioners.  The  veneration  in  which  the  clergy  were  then  held,  was  too  great 
to  require  any  positive  enactment  of  the  Legislature,  whose  interposition  indeed  was 
in  a  great  measure  rendered  unnecessary,  by  the  almost  unbounded  jurisdiction  enjoyed 
by  the  church,  in  every  matter  where  the  interest  of  her  servants  was  concerned. 

It  appears  from  the  books  of  Assembly,  that  many  of  the  first  reformed  ministers 
had  no  larger  allowance  than  £20  or  £30  Scots  ;  and  200  merks  was  among  the  highest 
stipends.  Upon  such  a  pittance,  it  were  absurd  to  suppose,  that  the  incumbents 
could  have  been  subjected  to  the  new  obligation  of  building  or  repairing  their  manses. 

The  introduction  of  Episcopacy,  a  favourite  plan  of  James  VI.  was  exceedingly 
disagreeable  to  the  nation  in  general.  Among  other  expedients  devised  for  reconciling 
them  to  that  measure,  the  statute  1612,  c.  8,  entitled,  *'  An  act  anent  repairing  bishops 
manses,"  was  passed ;  by  it  both  heritors  and  parishioners  were  freed  from  the  building 
or  repairing  of  manses,  and  the  burden  laid  upon  the  incumbent  himself. 

[8510]  It  would  appear,  that  this  statute  had  not  long  continued  in  observance, 
with  respect  to  the  inferior  clergy  at  least,  if  ever  designed  to  extend  to  them  ;  for, 
by  a  decision  11th  February  1631,  Minister  of  Inverkeithing  v,  Ker,  No.  4,  p.  8497,  it 
was  found,  That  the  minister  "'  nught  either  deal  with  the  parishioners  for  bigging 
a  manse  to  him,  or  pursue  them  therefor,  praut  de  jure,  or  otherwise  big  his  own  manse, 
the  expense  whereof  would  be  refunded  to  his  executors  by  the  next  incumbent, 
conform  to  the  act  of  Parliament." 

Be  this  as  it  will,  as,  prior  to  the  act  1612,  every  minister,  whether  of  a  country 
parish,  or  of  a  royal  burgh,  was  entitled  to  a  manse,  so  no  exception  is  contained  in  that 
statute ;  and  that,  de  facto,  posterior  to  it,  ministers  of  royal  burghs  did  enjoy  manses, 
is  clear  from  another  decision,  24th  July  1629,  Nairn  contra  Boswell,  No.  15,  p.  5137. 

That  judgment,  given  in  the  case  of  a  glebe,  and  a  fortiori  applicable  to  tne  case  of 
a  manse,  is  supported  by  the  act  1644  :  For,  since  in  order  to  give  an  exemption  to 
royal  burghs,  the  aid  of  a  statute  was  necessary,  it  follows,  that,  prior  to  that  enact- 
ment, the  ministers  of  royal  burghs  were  in  pari  casu  with  others.  The  exception, 
however,  of  borrowstoun  kirks  was  soon  recalled,and  the  ancient  common  law,  whereby 
all  ministers,  without  distinction,  were  entitled  to  have  manses  built  for  them,  restored 
by  the  statute  1649,  c.  45.  Such  being  the  case,  the  act  rescissory  made  no  variation 
in  this  respect,  but,  by  abolishing  both  the  late  acts,  did  in  effect  leave  matters  in  the 
same  situation  as  if  the  statute  1644  had  never  been  enacted,  or  the  statute  1649  had 
continued  unrepealed. 

The  former  law,  by  which  ministers,  even  of  royal  burghs,  had  right  to  manses, 
being  restored,  there  could  be  no  occasion  for  an  express  enactment,  to  establish  that 
right  upon  as  broad  a  foundation  as  it  stood  prior  to  the  date  of  the  rescinded  statutes. 
The  ^nncipal  view  of  the  act  1663  was  to  vest  in  bishops  the  jurisdiction  formerly 
exercised  by  presbyteries  ;  and  it  would  not  be  surprising,  though  less  attention  had 
been  paid  to  other  accidental  considerations.  But,  even  in  these  circumstances,  the 
act  itself  shows  the  intention  of  the  Legislature,  that  ministers  of  royal  burghs,  at  least 
in  the  case  where  there  is  a  landward  parish  annexed,  should  be  entitled  to  manses. 
For  not  only  are  the  words  general,  and  without  exception,  but,  in  relation  to  glebes, 
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it  is  expressly  provided,  "  that  in  all  designations  of  glebes  incorporate  acres,  in 
village  or  town  where  the  heritor  hath  houses  and  gardens,  the  same  shall  not  be 
designed,  he  always  giving  other  lands  nearest  to  the  kirk."  Hence  it  ioUows,  that 
ministers  of  burghs  are  entitled  to  have  lands  designed  for  a  glebe ;  and,  if  so,  tiiej 
must  have  equal  right  to  the  lesser  benefit  of  a  manse. 

The  obligation  of  a  constant  residence,  is  equally  strong  upon  the  ministers  of  royil 
burghs  as  upon  others ;  and  although,  from  particular  circumstances,  some  of  them 
laay  chance  to  enjoy  larger  stipends,  their  trouble  must  necessarily  be  increased  with 
the  ^eater  number  of  their  parishioners,  and  the  expense  of  living  must  be  more 
considerable. 

[8511]  Arguments  taken  from  borrowstoun  kirks,  or  parishes  within  burghs,  will  not 
apply  to  the  present  case,  where  the  parish  is  not  confined  to  a  burgh,  but  consists  of  t 
large  district  to  landward,  which  happens  to  comprehend  a  burgh  within  it.  It  would 
sound  strangely  to  say,  that  by  the  erection  of  a  burgh  in  an  extensive  parish,  the 
minister,  at  the  same  time  that  he  had  his  labour  increased,  should  forfeit  one  of  his 
most  valuable  rights  ;  and,  in  more  cases  than  one,  ministers  of  royal  burghs  have  been 
found  entitled  to  manses  upon  this  very  footing,  that  there  was  a  landward  parish 
annexed. 

Replied  for  the  Heritors,  The  charger's  whole  argument  proceeds  upon  the  sup- 
position, that,  prior  to  the  Usurpation,  heritors  were  subjected,  at  common  law,  to  the 
burden  of  building  or  repairing  manses.  But  this  is  a  mistake.  It  is  true  indeed, 
that  the  ministers  of  certain  burghs  have  got  right  to  manses,  by  coming  in  place  d 
the  popish  clergy.  These  may  derive  assistance  from  inveterate  use,  and  to  them 
the  decisions  quoted  must  be  referred.  In  the  same  manner  might  perhaps  be  ex- 
plained the  words  of  the  statute  1663,  referred  to  by  the  charger,  though,  by  the 
expression  of  villages  and  towns,  burghs  of  regality  or  barony  ought  properly  to  be 
understood. 

The  Lords  determined  the  question  upon  the  point  of  law,  and  found,  That  the 
minister  of  Elgin  was  not  entitled  to  insist  for  the  designation  of  a  manse,  upon  the 
statute  1663. 

Reporter,  Barjarg.— For  the  Heritors,  Lockhart,  W.  Mackenzie. — For  the  Charge, 
David  Dalrymple,  Geo.  Wallace. 

0.  F.  Fd,  Die.  V.  3,  p.  398.    Foe,  Col,  No.  90,  p.  163. 


No.  22.    Sir  Laurence  Dundas  v.  Arthur  Nicolson,  and  Others.    July  2, 1778. 
The  superior  not  liable  to  be  assessed  for  the  expense  of  building  the  manse. 

The  presbytery  of  Lerwick  in  Zetland  assessed  the  parish  of  Nesting  for  rebuildii^ 
the  manse,  and  proportioned  the  assessment  among  the  heritors  according  to  their 
number  of  merk  lands. 

Messrs.  Nicolson  and  Hunter,  who  held  their  lands  in  the  parish,  feu  of  Sb 
Laurence  Dundas,  for  payment  of  a  considerable  feu-duty,  having  objected  to 
[8512]  this  assessment,  by  which  no  part  of  the  expense  was  laid  on  the  superior. 
brought  a  suspension  of  the  presbytery's  judgment,  and  called  Sir  Laurence  in  as 
action  of  declarator. 

Pleaded  for  the  pursuers ;  Imo,  In  the  general  case,  the  superior  is  bound  to 
contribute  to  the  expense  of  supporting  the  manse.  By  the  stat.  1663,  c.  21,  renew- 
ing an  act  in  1649,  the  heritors  of  the  parish  are  subjected  to  this  burden.  The  tens 
heritor  applies  to  every  person  who  has  a  feudal  right  in  lands,  superior  as  weD  as 
vassal.     By  heritor  is  unaerstood  superior  in  the  acts  1661,  c.  35,  and  1681,  c.  21. 

This  interpretation  is  agreeable  to  justice.  The  expense  of  kirks  and  manses  k 
a  public  tax  on  the  landed  property,  for  the  necessary  purpose  of  supporting  a  religious 
establishment.  It  is  equitable  that  both  superior  and  vassal  should  contribute  to 
this  purpose,  in  proportion  to  their  respective  interests  in  the  lands ;  the  superior 
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for  his  feu-duties,  and  the  vassal  for  his  rent,  deducting  the  feu-duties,  unless  it  is 
otherwise  stipulated  hetwixt  them. 

The  general  practice  of  assessing  for  parochial  burdens  by  the  valuation-book, 
interprets  the  statute  in  this  manner.  Though  in  Zetland  there  is  no  valuation  of 
the  lands,  the  same  principle  must  regulate  the  assessment. 

2do,  The  feu-duties  stipulated  in  the  feu-rights  of  the  pursuers,  are  very  nearly 
equal  to  everything  the  tenants  paid  for  them  at  the  time.  The  superior  having 
thus  the  substantial  benefit  from  the  lands,  has  continued  evep  since  to  pay  the 
^^hole  cess.  If  there  had  been  a  valuation  in  Zetland,  the  superior,  as  he  paid  the 
cess  for  the  lands,  would  have  at  least  stood  valued  for  these  feu-duties,  and  would 
have  been  assessed  for  parochial  burdens,  according  to  his  valuation.  But  further, 
the  whole  of  these  parochial  burdens  have  likewise  been  paid  by  the  superior.  This 
implies  that  it  had  been  understood  betwixt  the  parties,  when  these  feus  were  con- 
stituted, that  the  superior  should  remain  liable  for  the  whole  of  these  burdens. 

Answered  for  the  defender,  to  the  Ist  plea ;  By  heritors  in  the  act  1663,  must 
be  understood  holders  of  land  in  property.  So  the  word  is  explained  by  Sir  George 
Mackenzie,  in  Observ.  on  act  1662,  c.  6.  And  there  was  no  reason  that  the  expense 
of  these  parochial  burdens  should  by  the  act  have  been  made  to  reach  the  superior, 
'wrho  has  no  interest  in  the  purposes  for  which  they  are  imposed.  He  is  not  entitled 
as  superior  to  a  residence  in  the  lands,  nor  even  to  a  seat  in  the  church.  The  heritor 
has  the  whole  benefit  of  the  parish-church  ;  and  therefore  ought  to  be  subjected  to 
the  whole  expense  of  upholding  church  and  manse. 

It  is  not  require'd  by  the  statute  1663,  that  the  cess-roll  should  be  the  rule  of 
assessment  for  these  parochial  burdens. — As  it  will  answer,  in  most  cases,  to  point  out 
who  are  hable,  it  may,  in  general,  be  safely  followed.  But  if,  in  any  case,  it  should 
not  correspond  with  the  intendment  of  the  statute,  a  different  rule  must  take  place. 

[8513]  To  the  2d  plea ;  Payment  of  the  cess  does  not  imply  being  liable  in  the 
parochial  burdens.  As  to  the  parochial  burdens,  the  practice  in  Zetland  cannot  be 
traced  further  back  than  1631,  and  is  not  uniform. 

The  Court,  before  advising  the  cause,  ordained  an  inquiry  to  be  made  by  the 
parties,  whether,  in  the  general  practice  over  Scotland,  the  superior  was  subjected 
in  payment  of  any  part  of  parochial  burdens. — The  Court,  upon  advising  certificates 
of  the  practice,  with  informations,  were  of  opinion,  that  the  expense  of  building  the 
manse  is  to  be  laid  on  the  property,  and  not  on  the  superiority  :  and  that,  by  heritors 
in  the  statute  1663,  proprietors  are  to  be  understood ;  that  there  has  been  no  usage, 
either  in  the  general  case  over  Scotland,  or  in  Zetland,  sufficient  to  establish  any 
contrary  rule  of  assessment ;  and  found,  "  That  Sir  Laurence  Dundas  cannot  be 
assessed  in  any  proportion  for  building  the  manse,  on  account  of  lands  of  which  he 
is  only  superior." 

In  a  reclaiming  petition  for  the  pursuers,  it  was  urged,  that,  although  the  superior 
was  not  liable  in  parochial  burdens,  the  effect  of  this  exemption  must  fall  on  the 
heritors  at  large.  The  vassal  is  only  liable,  along  with  them,  in  proportion  to  his 
interest,  that  is,  his  rent,  deducting  the  feu-duty.  In  that  manner,  he  would  have 
stood  valued,  and  been  assessed,  for  these  parochial  burdens,  in  any  other  country 
where  the  superior  paid  no  part  of  them,  and  the  defender's  vassals  in  Orkney  are  so 
valued  and  assessed  for  these  burdens. 

The  Court  refused  the  petition  without  answers. 

x\ct.  Rae,  Crosbie. — Alt.  Lord  Advocate,  Blair. 

Fol.  Die.  V.  3,  p.  399.     Fac.  Cd.  No.  26,  p.  42. 


No.  1.        [1]  Minister  of  Dunfermline  v.  The  Heritors.    November  19,  1805. 

The  minister  of  a  royal  burgh,  with  a  landward  parish,  having  been  once  in  possession 
of  a  manse,  but  having  accepted  a  sum  of  money  for  manse-rent,  may  insist  upon 
a  manse  being  provided  for  him. 

The  minister  of  DunfermUne,  after  the  Reformation,  was  possessed  of  both  a 
manse  and  glebe.    In  1658,  an  agreement  was  entered  into  between  the  minister  on 
MOR.  1.  33 
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the  one  part,  and  the  Magistrates  of  the  burgh  and  the  landward  heritors,  on  tke 
other,  that  £40  Scots  should  be  paid  to  the  minister,  instead  of  house-maiL  Tb 
manse  had  by  this  time  probably  become  ruinous  ;  but  that  it  once  existed,  is  proTed 
by  a  case  reported  by  Dune  ;  Lady  Dunfermline  contra  Macgill,  13th  February  1629, 
No.  U,  p.  5137. 

The  Reverend  James  Thomson,  minister  of  Dunfermline,  applied  to  the  Presbytery 
to  have  a  manse  designed  to  him,  instead  of  receiving  the  £40  Scots  as  he  had  hil^eito 
done.  The  judgment  of  the  Presbytery  was  brought  under  review  of  the  Court ;  when 
it  was  "  found,  that  the  minister  in  tlus  case  is  not  entitled  to  a  manse,  and  that  the 
Presbytery  has  no  power  to  design  him  one." 

A  reclaiming  petition  being  offered,  the  Court  ''  refuse  the  desire  thereof,  and 
adhere  to  their  former  interlocutor,  with  this  explication,  that  the  petitioner  is  cot 
entitled  to  have  a  manse  designed  to  him  in  terms  of  the  act  of  Parliament  (30th  Jose 
1750),  reserving  to  him  to  sue  for  a  dwelling-house,  as  he  shall  judge  competent,  as 
accords." 

Matters  remained  on  this  footing,  till  the  Reverend  Allan  Maclean,  the  present 
incumbent,  presented  an  appUcation  to  the  Presbytery,  to  design  a  manse  to  him, 
which  they  (7th  Jan.  1803)  did  accordingly,  within  the  precincts  of  the  abbey. 

[2]  This  judgment  was  brought  under  review  by  advocation,  and  reported  to  the 
Court. 

The  heritors 

Pleaded  :  That  by  the  previous  judgment  upon  this  point,  the  claim  was  set  at 
rest  for  ever  :  But  the  majority  of  the  Court  did  not  listen  to  the  plea  of  res  judicala. 

Upon  the  merits  of  the  application,  the  heritors 

Pleaded :  By  the  law  of  Scotland,  the  minister  of  a  royal  burgh  is  not  entitled 
to  have  any  manse  built  for  him,  at  the  expense  of  his  heritors,  although  part  of  the 
parish  consist  of  a  land  district.  The  act  1644,  c.  31,  which  gives  power  to  every 
presb3rfcery  to  design  manses  and  glebes  to  ministers,  at  any  parish  kirk  within  theii 
bounds,  specially  excepts  from  this  privilege  boroughs-town  kirks,  which  means  those 
parishes  which,  besides  a  burgh,  contain  also  a  land  district.  This  interpretation  is 
put  beyond  doubt  by  act  1649,  c.  45,  made  to  supply  the  defects  of  former  laws,  by 
which  '^  it  is  appointed,  that  burghs,  and  the  landward  parts  of  the  parish,  provide 
all  competent  dwelling-places  and  houses  for  their  ministers."  These  two  acts  haviiig 
been  rescinded  at  the  Restoration,  the  act  1663,  c.  21,  was  made  t'O  supply  their 
place  ;  but  carefully  omits  to  re-enact  the  clause  which  obliges  the  burgh  and  heritois 
of  a  landward  parish,  to  provide  a  manse  for  the  minister.  It  probably  was  thought, 
that  it  would  be  easy  for  a  minister,  having  a  royal  burgh  vrithin  his  parish,  to  hire 
a  house,  when  it  might  be  impossible  to  find  room  within  its  bounds  for  building 
one.  But  this  exception  against  the  general  rule  of  providing  a  manse  for  the 
minister  of  the  pansh,  has  been  uniformly  recognized ;  Thomson  c.  Heritors  of 
DunfermUne,  30th  June  1750,  No.  19,  p.  8504 ;  Heritors  of  Elgin  v.  Troop,  28th 
February  1769,  No.  21,  p.  8508 ;  Nisbet  v.  Magistrates  of  Montrose,  29th  Februarr 
1779  (See  Note,  p.  8511) ;  Scott  v.  Earl  of  Moray  (See  same  note) ;  Mutter  r.  Earl  of 
Selkirk,  16th  June  1784,  No.  23,  p.  8513. 

Answered  :  The  parochial  clergy,  in  times  of  Popery,  were  all  provided  wiA 
manses  ;  and  it  was  natural,  that  (the  Legislature  should  desire  that,  the  reformed 
clergy  should  enjoy  the  same  privilege.  The  easiest  way  was  to  give  iJiem  a  ri^t  to 
the  manses  which  had  been  enjoyed  by  their  predecessors.  This  is  the  ol^'ect  of  aD 
the  early  statutes  ;  and  the  same  benefit  is  by  act  1592,  c.  118  extended  to  abber 
and  cathedral  kirks.  These  were  in  many  instances  situated  within  royal  bur^ ; 
so  that  under  these  acts  it  would  seem  the  parochial  clergy  of  every  description  were 
entitled  to  manses.  By  1649,  a  considerable  alteration  was  made  in  the  law,  bj 
which  the  burden  of  providing  competent  manses  was  laid  upon  the  heritors  of  Uw 
parish ;  and  the  case  was  expressly  provided  for,  where  the  parish  consisted  partij 
of  a  burgh  and  partly  of  a  country  district.  The  clause  by  which  this  was  provided 
not  having  been  repealed  in  1663,  c.  21,  gives  room  for  argument  that  this  was  done 
for  the  express  purpose  of  withdrawing  the  claim  which  ministers  so  situated  had 
upon  [3]  their  heritors  for  a  manse  :  but  this  was  not  the  interpretation  at  the  time ; 
Anderson  v.  his  Parishioners,  17th  December  1664,  No.  1,  p.  5121 ;  Williamson  f. 
his  Parishioners,  25th  March  1685,  No.  2,  p.  5121  ;  nor  since  ;  Dobie  v.  Magistrates 
and  Heritors  of  Linlithgow,  5th  March  1802.     (See  note.) 
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But  it  is  unnecessary  to  discuss  this  abstract  point,  whether  a  minister  of  a  royal 
burgh,  who  never  had  a  manse,  is  now  entitled  to  have  one  designed  to  him  ;  for  his 
predecessors  were  at  one  time  actually  in  possession  of  a  manse,  and  they  have  been 
long  in  the  use  of  receiving  a  sum  of  money  in  name  of  a  manse-rent,  by  a  special 
agreement.  This  agreement  may  be  put  an  end  to  whenever  either  of  the  parties 
chooses. 

In  deUvering  their  opinions  upon  this  case,  many  of  the  Judges  held,  that,  by  law, 
every  minister  of  a  royal  burgh,  having  also  a  landward  parish,  was  entitled  to  claim 
a  manse  from  the  heritors ;  and  that  the  interpretation  given  to  the  act  1663  in  so 
many  cases  was  erroneous.  Others  of  the  Judges,  however,  rested  their  view  of  the 
justice  of  the  minister's  claim  to  a  manse  in  this  case,  upon  the  specialty  of  his  having 
previously  enjoyed  one  ;  instead  of  which,  by  a  special  agreement,  he  had  accepted 
a  sum  of  money  ;  so  that  this  case  cannot  be  said  to  change  the  interpretation  of  the 
act  1663,  which  has  been  so  repeatedly  sanctioned  by  the  Court. 

The  Lords  repel  the  reasons  of  advocation ;  and  remit  the  cause  simpliciter 
(17th  January  1805)  to  the  Presbytery. 

To  which  judgment  the  Court  "  adhered.*' 

Lord  Ordinary,  Woodhouselee. — Act.  Robertson. — Agent,  Ad.  Holland,  W.S. 
Alt.  W.  Erskine. — Agent,  Tho.  Scottland,  W.S. — Clerk,  Prinqle. 

F.  Fac,  Col.  No.  222,  p.  503. 


No.  1.    [8547]  Creditors  of  James  Mason,  Merchant,  Supplicants.     November  30, 

1665. 

[    \  Caption  was  granted  summarily  against  a  fraudulent  bankrupt. 

James  Mason,  merchant  in  Edinburgh,  having  unexpectedly  broke  and  fled,  his 
Creditors  gave  in  suppUcation  to  the  Lords,  bearing.  That  he  had  most  deceitfully 
broken,  having  the  price  of  the  goods  that  he  had  sold  meditatione  fugcB  in  his  hand, 
and  that  he  either  lurked  in  the  Abbey  or  was  to  go  out  of  the  country  ;  and  there- 
fore craved  a  warrant  to  messengers-of-arms  to  secure  his  goods  and  apprehend  his 
person  wherever  the  same  could  be  found,  until  the  matter  were  heard. 

The  Lords  having  considered  the  case,  that  the  occasion  was  very  extraordinary, 
and  also  the  desire,  most  were  of  the  opinion  that  the  Lords  might  grant  the  desire, 
w^hlch  was  done  accordingly,  with  a  recommendation  to  the  Duke  of  Hamilton,  keeper 
of  the  King's  house,  not  to  sufier  him  to  lurk  there,  but  to  expel  him  that  he  might  be 
apprehended  ;  for,  albeit  ordinarily  the  Lords  grant  not  caption  or  warrant  of  warding 
the  persons  of  the  King's  free  lieges  till  they  be  denounced  rebel ;  yet,  seeing  the 
magistrates  of  burghs  and  the  admiral  grant  acts  of  warding  against  parties,  until 
they  find  caution  to  answer  as  law  will,  the  Lords,  who  had  eminently  in  themselves 
these  jurisdictions,  they  might  do  the  hke  in  the  like  case ;  but  some  thought  that 
was  a  special  privilege  not  to  be  extended,  and  this  was  of  dangerous  example  to 
secure  persons  unheard,  more  proper  for  the  Council,  as  a  case  extraordinary,  than 
for  the  Session.  Fol.  Die,  v.  1,  p.  571.        Stair,  v.  1,  p.  317. 


No.  6.  [8549]  Barrowpield  v,  Weatherspoon.    June  1727. 

The  Lords  were  unanimous,  that  upon  application  to  any  inferior  magistrate,  a 
dehtor  sub  meditatione  fugm  may  be  summarily  incarcerated— See  Appendix. 

Fd.  Die.  V.  1,  p.  571. 
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No.  8.    [8550]  ^'  Andrew  Heron  of  Bargaly  t;.  Captain  Willtam  Dicksoif  of 

Ednam.    December  16, 1773. 

One  whose  residence  is  not  in  this  country,  may  be  arrested,  when  occasionally  hen, 
without  regard  to  his  having  a  landed  estate  in  it,  until  he  shall  find  cauj^on, 
jvdicio  sisti,  at  the  suit  of  a  native,  upon  belief  that  he  is  going  out  of  the  country, 
without  his  alleging,  or  giving  oath  of  credulity,  that  his  debtor  is  in  meditatUme 

,        fugcB,  as  in  the  case  of  residents. 

Captain  Dickson  having  a  claim  of  debt  against  Dr.  Heron,  applied  by  a  petitkm 
to  the  Sheriff  of  Edinburgh,  setting  forth,  ^^  That  Dr.  Heron,  a  native  of  Sootland, 
but  who,  for  some  time,  had  resided  abroad,  was  debtor  to  James  Dickson  of  Ednam, 
now  deceased,  in  the  sum  of  £150  Sterling,  by  two  promissory  notes,  to  which  the 
petitioner  had  right  as  executor  testamentar,  decerned  and  confirmed  to  his  uncle: 
That  the  said  two  notes  were  not  at  present  in  his  custody,  but  in  his  reposi- 
tories at  Kelso :  That  he  had  wrote  for  them,  and  expected  them  in  a  few  days ;  but 
that,  in  the  meantime,  he  was  ready  to  depone  to  the  verity  of  the  debt :  That  Dr. 
Heron  was  at  present,  and  for  some  time  past,  had  been  in  this  country,  residing  in 
and  about  Edmburgh,  waiting,  as  the  petitioner  was  informed,  for  an  opportomtj 
of  again  going  abroad,  so  as  to  deprive  him  of  the  payment  of  the  debt  justly  due  to 
him  "  ;  and  the  petitioner  prayed  the  Sheriff  '^  to  consider  the  premises  ;  and,  as  the 
petitioner  is  ready  to  ma)ce  oath  on  the  facts  above  stated,  to  grant  warrant  to  appre- 
hend and  incarcerate  the  said  Dr.  Andrew  Heron  in  the  tolbooth  of  Edinburgh,  theiem 
to  remain  until  he  find  caution,  jtulicio  sisti  et  judiccUum  solvi,  in  any  action  to  he 
brought  at  the  petitioner's  instance  against  him,  for  payment  of  the  above  sums : 
or  to  give  such  relief  in  the  premises  as  shall  seem  meet." 

Upon  this  petition's  being  presented  to  the  Sheriff,  the  confirmed  testament, 
in  which  the  aforesaid  two  promissory  notes  are  contained,  was  produced ;  and  Ci^tain 
Dickson  emitted  the  following  deposition :  "  That  the  said  two  sums  were  justly 
resting  to  the  deceased  James  Dickson,  at  the  time  of  his  death  ;  and  are  stiU  unpaid : 
and  that  he  has  good  reason  to  believe,  and  is  credibly  informed,  that  the  said 
Dr.  Andrew  Heron,  is  about  to  leave  this  kingdom." 

The  Sheriff  thereupon  granted  warrant  to  apprehend  and  incarcerate  in  the 
tolbooth  of  Edinburgh,  the  person  of  the  said  Dr.  Andrew  Heron,  until  be  should 
find  caution,  de  judicio  sisti,  in  common  form.  Dr.  Heron  having  been  committed 
upon  this  warrant,  presented  a  bill  of  suspension  and  liberation ;  and  also  a  petition 
and  complaint  to  the  Court  of  Session,  complaining  of  these  proceedings  as  illegal 
and  oppressive :  And  the  Court  having  passed  the  bill  of  [8551]  suspension,  containing 
warrant  for  hberation,  without  caution  or  consignation,  it  was  found  unnecessary  to 
give  any  deliverance  upon  the  complaint. 

Dr.  Heron  next  instituted  an  action  of  oppression  and  damages  against  Captain 
Dickson,  on  account  of  the  aforesaid  imprisonment,  which  was  conjoined  with  the 
suspension.  And  it  was  argued  for  the  pursuer,  Imo,  That  at  the  date  of  this  warrant 
for  summary  apprehension,  he  had  a  landed  estate  in  Scotland,  which  rendered  hia: 
subject  to  the  laws,  and  amenable  to  the  courts  of  this  country,  by  an  ordinary  actaon : 
That  formerly  his  fixed  residence  having  been  in  London,  he  had  been  in  use  to  come 
to  this  country,  to  look  after  his  estate,  and  certain  law-suits  concerning  it ;  but,  for 
some  time  past,  he  had  taken  up  his  residence  in  the  neighbourhood  of  Edinburgh^ 
where  he  was  apprehended  upon  this  warrant.  If  then  Dr.  Heron's  residence  in  Ais 
country,  and  having  an  estate  in  this  country,  shall  not  be  thought  sufficient  to  jho- 
tect  him  from  summary  incarceration,  at  the  instance  of  every  creditor  that  may 
take  it  into  his  head  that  he  means  to  leave  it,  it  does  not  occur  in  what  circumstances 
a  person  can  be  safe  who  owes  a  shilling  of  debt,  and  whose  business  may  at  any 
time  call  him  to  go  to  London  or  elsewhere.  Nay,  it  is  not  necessary  that  he  shonU 
have  an  intention  to  go  elsewhere.  It  is  enough  that  the  creditor  figures  to  himadf 
that  he  has  such  an  intention,  and  is  willing  to  make  oath,  that  he  believes  that  his 
debtor  has  a  journey  of  this  kind  in  view,  no  matter  whether  to  avoid  payment  of 
his  debts  or  not. 

2do,  The  warrant  in  question  was  applied  for  against  the  pursuer,  not  upon  titf 
footing  of  his  being  a  foreigner,  for  it  does  not  say  so  ;  on  the  contrary,  makes  him 
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a  native  of  Scotland ;  but  is  founded  entirely  upon  the  supposition  of  his  intention 
to  go  abroad,  whereby  the  Captain  would  be  disappointed  of  recovering  his  payment 
from  him.  This  supposes  him  to  have  a  forum  m  Scotland  ;  but,  that  the  effect  of 
the  decree  to  be  obtamed  against  him,  might  be  frustrated,  by  his  retiring  out  of  the 
country.  The  case,  therefore,  does  not  fall  under  the  rule  with  regard  to  foreigners, 
but  under  the  rule  laid  down  by  Lord  Bankton,  b.  1,  tit.  23,  §  37,  with  regard  to  sum- 
miary  warrants  against  the  subjects  of  this  country,  upon  suspicion  of  meditatio  fugoB. 
Agreeably  to  which,  in  order  to  found  Captain  Dickson  in  his  application  for  a  warrant 
of  summary  apprehension,  he  ought  to  have  been  in  condition  to  say,  that  Dr.  Heron 
was  in  meditatione  fugcB  ;  and  he  ought  further  to  have  shown  some  probable  grounds 
of  suspicion  of  the  designed  flight,  such  as  privately  disposing  of  his  furniture  and 
effects.  But  Captain  Dickson  has  not  yet  condescended  on  any  circumstance  to 
justify  the  oath  which  he  emitted  before  the  Sheriff,  bearing,  that  he  had  reason  to 
believe,  and  was  creditably  informed,  that  the  said  Dr.  Andrew  Heron  was  about  to 
leave  this  kingdom,  meaning  thereby,  that  he  was  in  meditatione  fugas,  to  withdraw 
suddenly  from  the  kingdom  to  disappoint  his  creditors ;  for  in  that  way  alone  was 
the  oath  relevant  to  infer  the  conclusion. 

Pleaded  for  the  defender ;  There  is  no  foundation  for  damages  in  this  case.  Such, 
warrants  are  well  known  in  the  law.  If  the  debtor  lives  in  Scotland,  and  [8652]  does 
not  intend  to  leave  it,  there  is  no  occasion  for  this  remedy  ;  because  he  can  be  con- 
vened at  any  time  ;  but,  where  the  debtor  has  not  a  fixed  residence  in  this  country, 
the  creditor  is  entitled  to  obtain  from  any  magistrate,  within  whose  territory  he 
may  be  found,  a  warrant  to  secure  his  person,  until  he  find  caution,  judicio  sisti.  It 
is  no  defence  against  such  a  demand,  that  he  may  have  a  land-estate  in  Scotland ; 
because  the  law  allows  a  creditor  to  have  recourse  either  to  personal  or  real  diligence 
against  his  debtor,  whichever  of  them  he  may  think  proper  to  use  ;  and,  indeed,  in 
small  debts  particularly,  personal  diligence  is  by  much  the  most  expeditious  method 
of  operating  payment.  At  the  same  time,  it  is  ludicrous,  in  this  case,  for  the  pursuer 
to  lay  so  great  stress  upon  the  circumstance  of  his  having  a  landed  estate  in  this 
country  at  the  date  of  these  proceedings,  when  the  real  state  of  that  matter  is  attended 
to  :  But  holding  the  fact  to  be  so,  it  was  so  much  the  easier  for  the  pursuer  to  have 
found  the  caution  required,  which  was  only  judicio  sisti,  after  he  had  refused  to  give 
Captain  Dickson,  who  was  acting,  in  discharge  of  his  duty,  as  executor,  the  same 
security  which  he  owned  he  had  granted  to  other  creditors  over  that  estate. 

It  is  not  surprising  that  Captain  Dickson  should  not  have  been  perfectly  certain 
where  the  pursuer  was  born,  as  he  gives  contradictory  accounts  of  this  matter  himself. 
But  it  is  of  no  importance  in  this  question  what  country  gave  him  birth. 
It  was  set  forth  in  the  petition  to  the  Sheriff,  that  his  residence  was  abroad,  that 
he  was  here  occasionally,  and  was  about  to  leave  the  country,  and  that  was  sufficient 
for  the  purpose.  The  pursuer  has  repeatedly  said,  that  he  is  an  Englishman,  residing 
in  London,  which  makes  him,  in  the  eye  of  the  law,  as  much  a  foreigner  as  if  he  had 
been  bom  and  resided  in  Japan. 

Again,  the  oath  emitted  in  this  case  was  sufficient  to  justify  the  Sheriff's  warrant. 
In  questions  of  this  kind,  there  is  a  material  difference  between  the  case  of  a  person 
having  his  fixed  residence  within  this  kingdom,  and  that  of  a  stranger  occasionally 
here,  having  his  fixed  residence  elsewhere.  As  to  the  former,  it  may  be  reasonable, 
that,  before  a  creditor  obtain  a  siunmary  warrant  against  his  debtor,  he  should  be 
able  to  say,  that  he  is  in  meditations  fugw,  in  order  to  avoid  payment  of  his  debt. 
Where  the  debtor  is  only  to  leave  the  kingdom  for  a  time,  without  any  view  of  with- 
drawing himself,  or  his  effects,  from  the  diligence  of  his  creditors,  there  is  no  good 
reason  why  summary  execution  should  be  granted  against  the  person  of  the  debtor ; 
but  there  is  no  occasion  to  allege  and  prove  a  meditatio  fugce  against  one  who  has  his 
residence  in  another  country.  A  man's  return  to  the  place  of  his  fixed  residence,  is 
presumeable,  and  it  is  lawful  and  allowable ;  but,  as  creditors  are  entitled  to  attach 
the  person  of  their  debtor,  in  order  to  force  payment  of  what  he  owes  ;  and,  as  by 
leaving  the  kingdom,  though  lawfully,  his  person  is  withdrawn  from  the  reach  of  his 
creditor's  diligence,  under  the  authority  of  the  laws  of  this  country  ;  so  the  creditor 
is  entitled  to  avail  himself  of  the  circumstance  of  his  finding  his  debtor  in  this  kingdom, 
and  to  seize  and  lay  hold  of  his  person  in  a  summary  manner ;  as  it  is  highly  pre- 
sumeable, that,  if  a  previous  charge  were  to  be  given,  a  person,  [8553]  whose  residence 
was  out  of  this  kingdom,  would  not  stay  in  this  country  till  the  days  of  the  charge 
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are  elapsed  :  And  a  case,  similar  to  the  present,  occurred  in  the  year  1755,  between 
John  Herris,  merchant  in  Rotterdam,  and  Robert  and  John  lidderdalea,  merchaBts 
in  London,  No.  11,  p.  2044. 

The  Court,  without  respect  to  origin,  considered  Dr.  Heron  in  the  situation  of  t 
person  not  having  a  residence  here,  but  in  England ;  and  were  of  opinion.  That  t 
debtor^s  being  owner  of  a  land-estate,  does  not  protect  his  person  horn  diligence, 
it  being  optional  to  his  creditors  which  diligence  to  use  ;  2dly,  That  it  was  a  propw 
distinction  that  has  been  established  between  the  case  of  persons  residing  in  this 
country,  and  persons  residing  abroad,  that,  with  regard  to  the  latter,  there  was  no 
necessity  to  allege,  or  prove  medUatio  fugcB,  to  found  an  application  for  a  waiiuit 
of  summary  apprehension  :  And,  therefore, 

''  Assoilzied  the  defender  from  the  process  of  oppression  "  ;  and,  upon  a  reclaiming 
bill  and  answers,  "  adhered." 

Act.  Dean  of  Faculty,  Solicitor-General,  Ilay  Campbell. — Alt.  R.  H'Querk, 
Pat.  Murray. — Clerk,  Pringle. 

Fd,  Die,  V.  3,  p.  400.     Fac.  Col.  No.  97,  p.  248. 


No.  9.  Wright  v,  Gammell.    February  6, 1782. 

An  action  was  raised  at  the  instance  of  a  Scotsman  against  a  person  who  had  been  his 
factor  in  America,  and  who  intended  to  return  to  that  country.  During  the 
dependence,  the  pursuer  appUed  for  a  meditatione  fugce  warrant,  which  was 
panted,  but  the  Court  allowed  the  defender  to  find  caution  to  appear  within 
six  months  after  requisition  by  the  pursuer. 

Gammell  instituted  an  action  against  Wright,  who  had  been  one  of  his  factors  in 
America,  to  oblige  him  to  account  for  the  proceeds  of  two  ships  and  their  cargoes, 
said  to  be  purchased  by  him  for  the  pursuer's  behoof  ;  otherwise  concluding  for  the  sum 
of  £5000  Sterling  as  the  amount  of  the  profits  arising  from  that  transaction,  together 
with  £1000  as  the  expense  of  process. 

During  the  dependence  of  this  action  in  the  Court  of  Session,  Gammell  applied  to 
the  Sherifi-depute  of  the  county  of  Lanark,  within  whose  jurisdiction  Wrimt  then 
resided,  setting  forth  the  action  then  depending,  the  defender's  having  no  funoB  in'this 
country,  and  his  intention  soon  to  leave  the  same ;  and  therefore  praying  that  he 
should  be  apprehended,  and  obliged  to  find  caution  jttdicio  siHi  to  the  extent  of  the  sums 
found  due  in  the  said  action. 

Wright  having  been  called  before  the  Sheriff,  acknowledged  the  truth  of  the  facts 
set  forth  ;  and  the  Sheriff  immediately  granted  warrant  for  incarcerating  him  till  he 
found  caution  in  the  terms  prayed  for.  Against  this  judgment  Wright  applied  to 
the  Court  of  Session,  and 

Pleaded  ;  The  arrestment  of  one's  person,  as  in  meditatione  fugcB,  is  an  extraordinary 
exertion  of  the  civil  power ;  and  as  it  may  be  the  handle  of  much  oppression,  and 
productive  of  great  embarrassment  in  a  commercial  nation,  is  only  to  be  tolerated  upon 
the  best  grounds,  and  for  the  most  urgent  reasons. 

Hence,  to  the  due  obtaining  of  this  summary  warrant,  two  things  are  essentially 
necessary ;  first.  The  production  of  a  clear  and  determinate  ground  of  [8SS4]  debt, 
authenticated  in  some  degree  by  proper  evidence ;  whereas  here  the  incarceration 
proceeded  upon  a  claim,  unsupported  by  proof,  illiquid  in  its  nature,  and  so  extenrive 
in  its  consequences,  as  to  intimidate  every  fnend  of  the  defender  from  interposing 
in  his  behalf.  Secondly,  Proof  is  required,  either  from  circumstances,  or  at  least  by 
the  arrester's  oath,  that  the  debtor  means  to  fly  the  country  for  debt ;  and  on  thb 
principle,  according  to  Lord  Stair,  b.  4,  tit.  47,  §  23,  the  power  of  judges  in  granting 
these  warrants  is  limited  to  the  case  where  the  debtor  meditates  an  escape  from  justice. 
Here  no  such  design  is  imputed  to  the  defender.  His  acknowledgment  amounts  to 
this,  that  having  no  prospect  of  employment  in  this  country  he  intends  to  take  the  first 
opportunity  of  departing  for  America,  in  the  prosecution  of  his  ordinary  profession. 

Answered  for  Gammell ;  To  prevent  suits  from  becoming  elusory,  it  is  now  part  of 
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the  common  law  of  Scotland,  that  a  person  having  a  claim  against  another  who  is 
about  to  leave  the  kingdom,  where  he  has  no  tangible  funds,  may  apply  in  the  manner 
^which  has  been  adopted.  To  require  evidence  of  the  debt  to  justi^  such  application, 
would  in  most  instances  entirely  frustrate  the  ends  proposed  by  it.  It  is  therefore 
sufficient  for  the  party,  to  make  oath,  that  a  claim  exists,  and  that  he  thinks  it  well 
founded  ;  a  criterion  which  the  defender  in  this  case  has  not  thought  it  necessary  to 
demand.  The  second  branch  of  the  defender's  argument  is  quite  inconsistent  with 
the  nature  of  arrestments  of  this  kind.  The  decision  of  a  judge  must  be  equally 
ineffectual,  from  whatever  cause  the  party  against  whom  it  is  pronounced  departs 
from  the  territory  in  which  he  is  sued.  Hence  Mr.  Erskine,  b.  1,  tit.  2,  §  21,  properly 
explains  the  expression  on  which  a  critical  argument  is  attempted  by  tiie  defender,  as 
including  every  case  where  the  debtor  means  to  leave  the  kingdom.  In  this  case  the 
defender  s  admissions  superseded  the  necessity  of  proof  on  this  point. 

The  Lords  had  no  doubt  of  the  propriety  of  the  Sheriffs  judgment,  but  to  accom- 
modate the  defender  as  much  as  possible,  they  allowed  him  to  find  caution  for  his 
appearance  six  months  after  requisition  by  the  pursuer. 

Lord  Ordinary,  Braxfield. — Act.  Ilay  Campbell. — Alt.  Mat.  Ross. — Clerk, 

Campbell. 

Fd.  Die,  V.  3,  p.  400.    Fac.  Cd.  No.  27,  p.  48. 


No.  10.  Gavin  Kempt  t7.  His  Creditors.    January  16, 1786. 

A  meditatione  fugcB  warrant  may  be  put  in  execution  at  any  time. 

Gavin  Kempt,  as  being  in  meditatione  fugcB,  was  committed  to  prison,  by  a  Maffis- 
trate,  on  an  application  of  his  Creditors.  He  afterwards  presented  a  bill  of  suspension 
and  liberation,  m  which  it  was  argued,  that  the  arrest,  having  taken  place  on  a  Sunday, 
was  illegal. 

The  cause  was  reported  by  the  Lord  Ordinary  on  the  bills  ;  when 

[8566]  The  Court  were  unanimously  of  opinion,  That  as  the  imprisonment  was 
founded  on  an  alleged  intention  to  defraud  creditors,  by  flying  to  another  coiutry,  it 
might  proceed  at  any  time. 

The  Lord  Ordinary,  after  advising  with  the  Lords,  refused  the  bill. 

Fol.  Die.  V.  3,  p.  401.    Fac,  Cd,  No.  246,  p.  378. 


No.   12.    Patrick  Lainq  v,  James  Watson  and  John  Mollison.    December  20, 

1789. 

A  meditatione  fugcB  warrant  was  granted  without  taking  the  oath  of  the  creditor  on  the 
amount  of  the  debt,  or  examining  the  debtor.  Damages  were  found  due  by  the 
Magistrate  and  the  creditor. 

Patrick  Laing  insisted  in  an  action  of  wrongous  imprisonment  and  of  damages 
against  James  Watson,  a  creditor  of  his,  and  against  John  Mollison,  the  Provost  of  the 
borough  of  Brechin,  and  one  of  the  Justices  of  the  Peace  in  the  county  of  Forfar. 

It  appeared  that  Patrick  Laing  was  in  bankrupt  circumstances,  and  had  disposed 
of  most  of  his  efiects  in  the  borough  of  Brechin,  with  a  view  of  removing  to  another 
part  of  the  country,  though  there  was  no  reason  to  suspect  that  he  meant  to  quit 
Scotland  ;  and  that  James  Watson  applied  to  Mr.  Mollison  for  a  warrant  to  imprison 
Laing,  stating  that  he  was  in  meditatione  fugcB,  and  intended  soon  to  leave  the  kingdom, 
at  least  that  part  of  it ;  and  with  regard  to  this  James  Watson  made  oath. 

It  farther  appeared,  that  the  desire  of  the  petition  was  granted,  without  taking 
the  oath  of  Watson  as  to  the  amount  of  the  debt,  without  any  previous  examination 
of  Laing,  and  without  any  limitation  as  to  the  time  within  which  any  action  was  to  be 
commenced  against  him.    Laing  was  confined  to  prison  for  several  months  ;  no  proper 
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measures  however  were  taken  by  kim,  for  some  time,  in  order  to  obtain  fais  release ; 
and  it  even  appeared,  that  he  was  inclined  to  prolong  his  stay  in  prison,  so  as  to  increase 
as  much  as  possible  his  claim  of  damages.    The  defenders 

[8556]  Pleaded  ;  The  ordinary  form  of  summons  in  Scotland  is  in  certain  respects 
extremely  defective.  Instead  of  authorising  a  detention  of  the  person  against  whom 
the  suit  is  intended,  as  is  done  in  England,  agreeably  to  the  ancient  law  of  Boine, 
the  notice  thereby  given  seems  to  be  calculated  for  enabling  the  defender  to  elude  the 
claims  that  are  to  be  made  against  him.  To  remedy  this,  and  render  the  decreets  of 
our  courts  effectual,  it  has  l:^n  wisely  settled,  that  a  warrant  may  be  obtained  for 
imprisoning  any  person,  being  a  native  of  this  country,  or  having  a  fixed  residence 
in  it,  imless  he  find  caution  to  remain  in  Scotland  till  the  claims  to  which  he  is  liable 
shall  be  determined  by  a  final  sentence.  This  has  now  become  part  of  our  conunoa 
law  ;  and  every  Judge  who  has  authority  to  imprison,  may  issue  the  warrant  necessary 
for  the  purpose. 

The  method  of  proceeding,  however,  in  such  a  case,  having  been  introduced  by  do 
positive  regulation,  has  never  yet  been  precisely  defined.  A  variety  of  precautions 
indeed  have  been  suggested  by  the  writers  on  our  law,  for  preventing  the  abuse  of  so 
salutary  a  remedy,  such  as  specifying  on  oath  the  nature  and  extent  of  the  debt ;  & 
previous  examination  of  the  defender  himself  before  proceeding  to  actual  imprison- 
ment ;  and  a  limitation  of  the  security  to  be  found,  to  such  actions  as  should  be  com- 
menced within  a  certain  period  from  the  date  of  the  application.  But  it  would  be 
extremely  hard,  where  no  animus  injuriandi  appears,  to  subject  a  creditor,  for  omitting 
any  of  those  precautions,  to  a  claim  of  damages  ;  and  where  no  objection  is  made  at  the 
time  to  the  regularity  of  the  arrest,  the  just  presumption  is,  that  no  wrong  has  been 
done. 

With  regard  to  the  Judge  by  whose  authority  a  warrant  of  this  sort  has  been 
issued,  it  does  not  appear  that  in  this,  more  than  in  any  other  case,  where  bis  conduct 
has  not  been  accurately  pointed  out  by  a  particular  enactment,  he  can  be  subjected 
in  damages,  if  he  has  proceeded  without  fraud,  reparation  being  only  due  by  persons 
so  situated,  as  has  been  justly  observed,  '*  in  the  case  of  manifest  and  palpable  injustice 
against  law ;  but  not  in  dubious  cases,  where  rational  men  may  be  of  different  opinions ; 
unless  there  be  corruption  by  bribe  or  bias  ;  otherwise  no  one  but  a  beggar  or  a  fod 
would  be  a  Judge  '* ;  Stair,  b.  4,  tit.  1,  §  5. 

Answered  ;  An  arrest  of  one's  person  as  in  meditatione  fugas^  being  an  extraordinary 
remedy,  and  liable  to  great  abuse,  ought  ever  to  be  gone  about  with  the  utmost  caution. 
Being  of  the  nature  of  a  criminal  process,  it  ought  never  to  be  appUed  for  without  a 
thorough  conviction,  that  the  party  is  about  to  leave  the  kingdom.  Nor  ought  it  to  be 
authorised  without  evidence,  at  least  by  the  oath  of  the  person  requiring  the  warrant, 
that  a  debt  of  a  certain  amount  exists,  and  that  without  the  intervention  of  the  Judge, 
it  will  be  frustrated  by  the  disappearance  of  the  debtor.  And  as  by  the  statute  of  1701, 
cap.  6,  one  charged  with  any  bailable  crime  must  be  set  at  liberty  on  his  finding  security 
to  abide  any  prosecution  that  may  be  brought  against  him  within  six  months  ;  it  wouU 
be  singular,  if  one  accused  merely  of  an  intention  to  avoid  the  diligence  of  the  law  for  a 
civil  debt,  [8557]  were  to  be  in  a  worse  situation.  In  addition  to  all  this,  which  arises 
from  the  nature  of  the  proceeding  itself,  it  has  been  properly  suggested,  that  before  the 
imprisonment,  the  party  charg^  with  an  intention  to  fly  ought  to  be  examined  by 
the  Judge,  so  as  to  give  him  every  opportunitjr  of  preventing  a  measure  which  may  be 
attended  with  fatal  consequences  to  his  credit  and  fortune.  Stair,  b.  4,  tit.  47,  §  S5 ; 
Bankt.  b.  1,  tit.  23,  §  36  ;  Erskine,  b.  1,  tit.  2,  §  21. 

If,  therefore,  without  any  reason  for  believing  that  his  debtor  is  about  to  leave 
Scotland,  a  creditor  shall  have  recourse  to  so  harsh  a  measure,  he  ought  to  suffer 
the  consequences  of  his  improper  conduct.  And  if,  by  omitting  any  of  the  precautioDS 
which  have  been  thought  of  for  the  due  exercise  of  this  extraordinary  power,  a  man 
has  been  deprived  of  his  liberty,  even  the  character  of  a  Judge  ought  to  afford  no 
protection  from  the  claim  of  reparation  arising  to  the  injured  party.  The  distinctioii 
adopted  in  this  matter  in  the  Court  of  Exchequer  seems  to  be  a  solid  one.  In  the 
case  of  an  illegal  seizure  of  goods,  neither  the  officer  of  the  revenue,  nor  the  Judge  who 
has  interposed  his  authority,  is  in  general  liable  in  damages,  if  the  proceedings  do  not 
evidently  appear  to  have  arisen  from  improper  motives ;  but  where  the  personal  Kberty 
of  any  one  has  been  restrained  without  the  order  of  law,  a  claim  of  indemnification 
ever  necessarily  follows.    Indeed  in  such  a  case  as  this,  where  the  Judge  was  at  Uberf y 
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either  to  interpose  or  not,  there  is  not  any  reason  for  admitting  the  same  latitude 
as  may  be  thought  necessary  in  other  cases,  where,  from  the  nature  of  the  thing,  he  is 
obliged  to  adopt  decisive  measures. 

Replied  ;  As  every  sentence  of  a  Judge  may,  in  Scotland,  be  enforced  by  imprison- 
ment, no  reasonable  distinction  can  be  made  between  the  case  of  a  party  arrested  in 
the  ordinary  way,  in  virtue  of  a  decreet  erroneously  pronounced,  and  that  of  one 
apprehended  in  consequence  of  a  warrrant  such  as  was  here  issued.  In  both  cases, 
the  error  committed  by  the  Judge,  and  the  injury  resulting  from  it  to  the  private  party, 
are  precisely  of  the  same  nature. 

It  was  separately  urged  for  the  pursuer,  that  warrants  of  this  sort  could  not  be 
granted  by  a  Justice  of  the  Peace ;  but  as  the  pursuer  had  been  apprehended  within  the 
limits  of  the  borough  of  Brechin,  where  Mr.  Mollison,  one  of  the  defenders,  was  Provost, 
and  as  it  did  not  clearly  appear  whether  he  had  acted  in  the  one  character  or  in  the 
other,  Uttle  attention  seems  to  have  been  paid  to  this  circumstance. 

The  Judges  were  unanimous  in  finding  James  Watson  the  creditor  liable  in  damages, 
as  he  had  made  the  application  without  having  any  reason  to  believe  that  the  pursuer 
meant  to  leave  Scotland. 

Somewhat  more  difficulty  occurred  with  regard  to  Mr.  Mollison,  who  appeared 
to  have  acted  bona  fide,  and  without  any  intention  to  injure.  In  general  the  Court 
were  of  opinion,  that  although  perhaps  no  one  of  the  particulars  mentioned  would  have 
been  sufficient  to  subject  him,  his  conduct  on  the  whole  had  been  so  incautious  as,  in  a 
proceeding  of  this  sort,  justly  to  create  an  obligation  to  [8558]  make  up  the  loss ;  which, 
however,  on  account  of  the  pursuer's  omitting  to  take  the  proper  measures  for  obtaining 
his  enlargement,  the  Court  resolved  to  bring  within  as  narrow  limits  as  possible. 

The  Lords  found  '*  the  defenders  liable  to  the  pursuer  in  damages  and  expenses." 

A  petition  was  afterwards  preferred  for  the  heir  of  Mr.  Mollison,  he  having  died, 
insisting  that  he  should  be  assoilzied  ;  or  at  least,  that  he  should  be  found  liable  sub- 
aidiarie  only,  after  the  pursuer  had  endeavoured  to  recover  his  damages  from  Watson^ 
as  the  person  chiefly  guilty.  The  Lords  appointed  the  petition  to  be  answered  on  the 
last  point.  But  after  advising  these  papers  the  former  judgment  was  affirmed. 
See  Reparation. 

Reporter,  Lord  Eskorove. — Act.  Dean  of  Faculty,  W.  Robertson. — Alt,  Wight, 

Corbet. — ^Clerk,  Sinclair. 

Fd,  Die.  V.  3,  p.  401.    Fac.  Cd.  No.  99,  p.  179. 


No,  14.      [8559]  Henry  Blackford  Scudamore,  and  his  Attornies  v,  Edmund 

Lechmere.    Jime  3,  1797. 

A  warrant  may  be  issued  at  the  instance  oi  one  foreigner  against  another,  as  in 
meditcstione  fugcB,  but  not  unless  the  Judge  be  satisfied  that  there  are  reasonable 
grounds  for  the  application. 

Edmund  Lechmere,  an  Englishman,  embarrassed  in  his  circumstances,  came  to 
Scotland,  and  hired  lodgings  for  a  year,  in  the  Abbey  of  Holyroodhouse,  in  order  to 
have  the  benefit  of  the  sanctuary,  in  case  diUgence  should  be  done  against  him  by  his 
English  creditors. 

After  he  had  been  ten  or  eleven  months  there,  a  petition  was  presented  to  the 
Sherifi-depute  of  Edinburgh,  in  the  name  of  Henry  Blackford  Scudamore,  of  the 
county  of  Somerset,  and  his  attornies  in  Scotland,  stating,  that  Mr.  Lechmere  owed 
a  large  sum  by  bond  and  fitted  account  to  Scudamore,  and  other  two  persons,  who, 
along  with  him,  were  the  joint  assignees  on  the  bankrupt  estate  of  an  Englishman, 
the  original  creditor  of  Mr.  Lechmere  ;  that  Mr.  Lechmere  had  left  England,  in  order 
to  avoid  the  diligence  of  his  creditors,  and  that  "  the  petitioners  have  ^ood  reason 
to  believe,  and  do  verily  believe,  that  he  will  likewise  leave  Scotland,  m  case  any 
intimation  or  notice  shall  be  given  to  him  of  the  intention  of  the  petitioners  to  proceed 
or  pursue  any  steps  against  him  for  the  recovery  of  the  aforesaid  debt.  The 
petitioners  therefore  prayed,  that  Lechmere  should  be  imprisoned,  till  he  should  find 
MOR.  I.  33^^ 
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caution  judicio  sisti,  in  any  action  for  the  debt  to  be  brought  against  him  within  ax 
months. 

Along  with  the  petition  there  were  produced  copies  of  the  bond  and  fitted  accoimt, 
an  affidavit  by  Scudamore  before  the  Depute  Mayor  of  Bath,  in  terms  of  the  petiUon, 
and  a  mandate  to  his  two  attornies  in  Scotland,  authorising  either  of  them  to  apply 
for  the  warrant,  and  take  what  other  steps  they  should  think  necessary  for  recovenng 
the  debt,  for  behoof  of  himself  and  the  other  joint  assignees.  This  mandate  was 
neither  holograph,  attested  by  witnesses,  nor  written  on  stamped  paper. 

One  of  the  attornies  made  oath  before  the  Sheriff,  **  That  the  dex)onent  is  crediUy 
informed,  and  believes  in  his  conscience,  that  the  within  designed  Edmund  Lechmeie 
is  in  mediUUione  fugm,  and  about  to  leave  Britain,  in  order  to  avoid  payment  of  die 
debt  mentioned  in  the  petition." 

The  Sheriff  ordered  Lechmere  to  be  brought  before  him  for  examination, 

Mr.  Lechmere  having  been  accordingly  apprehended  without  the  precincts  of  tlie 
Abbey,  he,  in  his  declaration  before  the  Sheriff,  admitted  the  authenticity  of  tbe 
documents  of  debt  produced,  and  the  subsistence  of  the  debt ;  but  said  he  had  good 
defences  against  payment  of  part  of  it^  and  denied  any  intention  of  leaving  Scotia^ 

The  Sheriff  granted  the  warrant ;  "  but  in  respect  of  the  magnitude  and  nicety  of 
the  case,"  superseded  the  execution  of  it  for  a  few  days,  that  Mr.  Lechmere  migbt, 
if  so  advised,  apply  to  the  Court  of  Session ;  and,  in  the  meantime,  authorised  the 
officers  of  Court  to  keep  him  in  safe  custody. 

A  bill  of  advocation,  with  the  whole  proceedings,  was  ordered  to  be  printed,  and 
was  reported  by  the  Lord  Ordinary  on  the  Bills. 

[8560]  Mr.  Lechmere  objected  to  the  title  of  the  petitioners^  That  the  mandate 
was  not  probative,  nor  on  stamped  paper  ;  and  that  one  of  the  joint  assignees  could 
not  act  without  consent  of  the  rest. 

It  was  answered.  That  in  practice  a  more  formal  mandate  was  not  required ;  and 
that  any  one  assignee  might  take  the  steps  necessary  for  securing  the  debt. 

Mr,  Lechmere  further 

Pleaded,  A  warrant  against  a  party,  as  in  mediUUione  fuga,  is  not  competent 
at  the  instance  of  one  foreigner  against  another  for  debts  contracted  abroad ;  6tli 
December  1775,  Scot  v.  Carmichael,  No,  16,  p.  2057. 

Besides,  the  party  applying  ought,  in  addition  to  his  oath,  that  he  beheves  ike 
debtor  means  to  leave  the  kingdom,  to  exhibit  some  reasonable  grounds  for  hii 
suspicion ;  20th  December  1789,  Laing  v.  Watson  and  Molison ;  No.  12,  p.  8555; 
and  none  such  have  been  offered  in  the  present  case. 

Answered,  There  seems  no  good  ground  for  a  distinction  in  this  particular  in  favoor 
of  foreigners.  Indeed,  the  law  in  some  desree  considers  foreigners  to  be  alwap  ts 
meditatiane  fugcB,  and,  therefore,  in  the  Admiralty  Court,  caution  is  required  from 
them  not  only  judicio  aisti,  but  judicatum  sclvi.  Li  this  case,  the  whole  ciicumstasccB 
support  the  oath. 

A  great  majority  of  the  Court  thought  the  preUminary  objections  ill  founded. 

On  the  remaining  points  it  was 

Observed  on  the  Bench,  The  Court  were  much  divided  in  opinion  in  the  case  of 
Scot  V.  Carmichael,  which,  at  any  rate,  from  the  period  Mr.  Lechmere  has  resided 
in  this  country,  was  very  different  from  the  present.  But  as  a  warrant  of  tiiis  sort 
is  an  extraordinary  remedy,  it  ought  in  no  case  to  be  granted  nisi  causa  cogniiia.  Bj 
this,  however,  it  is  not  meant,  that  the  Judge,  before  granting  it,  ought  to  alJov  a 
proof  of  the  opposite  averments  of  parties  ;  but  that  the  creditor,  in  addition  to  Uk 
oath  of  credulity,  should  state  some  probable  reason  for  suspecting  that  the  debtor 
means  to  leave  the  kingdom  ;  and  tne  question  is,  whether  any  such  appears  in  die 
present  case  ? 

A  majority  of  the  Judges  thought,  that  as  Mr.  Lechmere  had  come  to  Scotlasi 
to  have  the  benefit  of  the  sanctuary,  where  he  had  hired  lodgings  by  the  year,  then 
was  no  reason  to  suppose  he  meant  to  deprive  himself  of  that  benefit  by  leaving  the 
kingdom. 

The  Lords  remitted  to  the  Lord  Ordinary,  to  remit  to  the  Sheriff,  "  with  in- 
structions to  set  the  advocator  at  liberty."  'I    •    L 

Lord  Ordinary,  Cullen. — For  Scudamore,  Hope. — ^Alt.  H,  Erskike. 

D.  D,  pac.  Col,  No.  33,  p.  76. 
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No.  1.        [1]  Susanna  Frances  Taskbr  v.  Richard  MsBCEfi.    March  4,  1801 

The  circumstances  of  this  case  found  to  justify  the  issuing  a  warrant  at  the  instance 
of  a  foreign  creditor  against  a  foreign  debtor,  as  being  in  meditatione  fugce. 

Richard  Mercer,  a  gentleman  of  Ireland,  had  considerable  property  in  that 
country,  but  his  debts  exceeded  its  value.  Owing,  however,  to  his  wife  and  daughters 
being  possessed  of  separate  funds,  he  was  enabled  to  live  in  apparent  affluence. 

In  1797,  he  went  to  reside  in  the  Isle  of  Man,  in  order  to  avoid  arrest.  In  autumn 
1798,  he  made  an  affidavit  before  the  Deputy  Governor,  stating,  inter  alia,  "  that  he 
was  imder  dread  of  returning  to  Ireland  lest  he  should  be  deprived  of  his  personal 
liberty  "  ;  and  his  avowed  object  for  making  this  affidavit  was,  that  he  might  obtain 
from  the  Lord  Chancellor  of  Ireland  a  protection  from  civil  arrest,  so  that  he  might 
be  in  safety  to  return  to  Ireland  for  the  purpose  of  making  an  arrangement  with  his 
creditors. 

Mr.  Mercer's  application  for  a  personal  protection  was  not  granted,  but  he  never- 
theless returned  to  Ireland,  where,  after  remaining  a  short  time,  he  came  to  Edinburgh 
about  Midsummer  1799. 

Mr.  Mercer  owed  above  £400  to  Susanna  Prances  Tasker  of  Dublin,  by  a  bond 
dated  in  1795,  on  which,  in  1799,  she  had  been  able  to  recover  only  one  year's 
interest. 

Mrs.  Tasker,  learning  that  Mr.  Mercer  had  gone  to  Scotland,  made  oath  before 
the  Chief  Justice  of  the  Common  Pleas  in  Ireland,  to  the  verity  of  her  debt ;  and, 
*'  that  the  said  Richard  Mercer  left  the  kingdom  of  Ireland,  in  order  to  avoid  the 
execution  of  the  aforesaid  judgment,  and  thereby  defraud  this  deponent  of  her  said 
debt :  That  the  deponent  is  informed,  the  said  Richard  Mercer  is  now  residing  in 
the  city  and  county  of  Edinburgh,  in  Scotland ;  and  she  is  also  informed,  and  has 
good  reason  to  believe,  and  does  verily  believe  in  her  conscience,  that  the  said 
Richard  Mercer  will  likewise  leave  Scotland,  also  with  a  view  to  defraud  this  deponent 
of  her  said  debt,  in  case  any  intimation  or  notice  shall  be  given  him  of  this  deponent's 
intention  to  proceed,  or  pursue  any  steps  against  him  for  recovery  of  said  debt, 
[2]  the  amount  of  which  is  specified  in  tins  deponent's  affidavit  to  the  verity  thereof, 
dated  the  30th  June  last,  also  here  referred  to  :  That  the  a&irs  of  the  said  Richard 
Mercer  in  Ireland  are  in  an  embarrassed  state  ;  and  this  deponent,  who  is  a  destitute 
widow,  must  inevitably  lose  her  money,  which  is  her  only  dependence,  unless  the 
person  of  the  said  Richard  Mercer  is  secured,  having  reason  to  believe  his  having 
carried  money  with  him." 

Mrs.  Tasker's  agent  in  Ireland  transmitted  this  affidavit,  alon^  with  the  docu* 
ments  of  her  debt,  to  Robert  Dick,  writer  in  Edinburgh,  accompamed  with  a  power 
of  attorney  by  Mrs.  Tasker,  authorising  him  to  take  such  steps  as  should  be  necessary 
for  recovery  of  the  debt.  Mr.  Dick,  accordingly,  presented  a  petition  to  the 
Magistrates  of  Edinburgh,  in  which,  after  narrating  the  grounds  of  debt,  he  stated, 
"  That  he  was  credibly  informed,  and  believed  in  his  conscience,  that  the  said 
Richard  Mercer  is  in  meditatione  fugcB,  and  about  to  leave  Scotland,  in  order  to 
avoid  payment  of  the  foresaid  debt  to  the  other  petitioner  Mr.  Tasker."  The 
petition  therefore  prayed,  that  Mr.  Mercer  should  be  imprisoned  till  he  should  find 
caution  judicio  sisti,  in  any  action  for  the  debt  which  should  be  brought  against  him 
within  six  months. 

Mr.  Dick  made  oath  before  the  Magistrates,  to  his  belief  of  the  facts  stated  in  the 
petition. 

The  Magistrates  ordered  Mr.  Mercer  to  be  brought  before  them  for  examination. 

Mr.  Mercer,  in  two  different  declarations,  admitted,  that  his  affairs  were  em- 
barrassed ;  but  denied,  that  he  had  left  Ireland  in  order  to  avoid  arrest  by  his 
creditors,  asserting,  that  one  of  his  daughters  was  afflicted  with  a  lingering  complaint, 
on  which  account  he  had  been  advised  to  put  her  under  the  care  of  Dr.  Monro  and 
Dr.  Gregory ;  that  this  was  the  sole  cause  of  his  coming  to  Scotland  ;  and  that  as 
his  daughter's  cure  was  yet  far  from  being  accomplished,  he  had  fixed  no  time  for 
leaving  this  country.  Mr.  Mercer  further  admitted,  that  he  resided  in  lodgings 
which  he  hired  by  the  week,  and  that  in  the  course  of  about  four  months  he  had 
changed  his  lodgings  thjee  or  four  times  ;  but  he  denied,  that  he  had  done  so  to  prevent 
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liis  being  discovered  by  his  creditors  ;  in  proof  of  which  he  stated  a  fact,  which  was 
not  denied,  that  he  appeared  openly  at  all  times,  both  on  the  streets  and  in  places  of 
public  resort. 

Mr.  Mercer,  for  the  purpose  of  confirming  his  statement,  called  Dr.  Gregoiy. 
who  deponed,  '*  That  he  knows  Mr.  Mercer  and  his  family :  That  about  a  year  ago, 
Mr.  Mercer  applied  to  him  for  medical  assistance  to  one  of  his  daughters  :  That  the 
defendant  had  at  that  time  an  account  of  the  case,  which  was  a  difficult  one,  from 
Dr.  Pellieson  of  Dublin  :  That  Miss.  Mercer  had  been  ill  for  ten  or  twelve  years  :  That 
she  has  found  some  relief  from  the  treatment  of  her  disorder  in  Edinburgh ;  and  diat 
Mr.  Mercer  has  very  often,  and  very  strongly  expressed  to  the  deponent  his  intention  to 
continue  in  Edinburgh  for  the  purpose  of  carrying  on  the  cure.  Depones,  That  the 
cure  is  far  from  being  completed.  And  being  interrogated,  Whether  he  [3]  knows  any 
thing,  from  which  he  infers  or  suspects,  that  Mr.  Mercer  has  an  intention  of  leaving 
Edinburgh  ?  depones.  Negative ;  and  that,  on  the  contrary,  some  time  ago,  Mr.  Mercer 
would  not  leave  Edinburgh  to  go  to  Mofiat,  although  he  was  advised  to  do  so  by  tiie 
deponent  and  Mr.  Benjamin  Bell,  who  were  of  opinion,  that  it  would  contribute  to 
the  health  of  his  daughter :  That  the  deponent  understood  Mr.  Mercer's  reason  for 
not  leaving  Edinburgh  to  be,  that  he  wished  the  deponent  to  be  near  him.  Depones, 
that  six  months  ago,  or  more,  the  deponent  offered  to  give  Mr.  Mercer  all  his  receipts, 
and  full  written  directions,  for  the  management  of  his  daughter's  case,  that  he  might 
return  to  Ireland,  which  the  deponent  understands  to  be  his  native  country ;  and 
the  deponent  thinks  that  he  offered  to  correspond  with  Mr.  Mercer  upon  his  daughter's 
case  ;  at  least  he  thinks  it  probable  he  made  this  offer,  as  it  followed  of  oourae  had 
Mr.  Mercer  agreed  to  go  to  Ireland  ;  but  Mr.  Mercer  declined  to  go,  and  for  the  reason 
above-mentioned,  that  he  wished  to  have  the  deponent's  immediate  assistance; 
and  the  deponent  never  knew  any  other  reason  why  Mr.  Mercer  should  have  declined 
leaving  Edinburgh  at  the  time  ;  but  the  deponent  adds  of  himself,  that  Hr.  Mercer 
had  informed  him  that  his  affairs  were  emoarrassed,  which  was  a  reason  with  Mi. 
Mercer  for  not  going  back  to  Ireland.  Depones,  That  shortly  after  Mr.  Mercer  came 
to  Edinburgh,  the  deponent  had  some  conversation  with  him  with  respect  to  the 
consequences  of  his  being  prosecuted  for  his  debts  ;  Mr.  Mercer  asked  the  deponent^ 
Whether  he  thought  he  would  be  safe  here  %  The  deponent  said,  he  thought  not : 
and  he  mentioned  to  him,  that  he  might  be  taken  up,  without  any  warning,  upon  t 
fugcB  warrant,  and  he  thought  he  would  be  safer  in  London,  within  the  verge  of  the 
court :  That  he  does  not  recollect  that  anything  was  mentioned  about  the  sanctuazr 
of  the  Abbey,  though  he  does  not  think  it  unlikely  that  it  would  be  mentioned.  But 
depones,  That  the  deponent,  who  is  no  lawyer,  advised  Mr.  Mercer  not  to  trust  to 
his  opinion,  but  to  consult  men  of  business  ;  and  the  deponent  referred  Mr.  Meroer 
to  Mr.  Hotchkis,  as  the  person  whom  the  deponent  employs  in  his  own  affairs.  De- 
pones, That  when  Mr.  Mercer  remained  in  Edinburgh  after  this,  the  deponent  could 
only  account  for  it  by  his  extreme  desire  to  carry  on  the  cure  of  his  daughter.  De- 
pones, That  Mr.  Mercer  told  the  deponent  he  had  been  with  Mr.  HotchHs,  and  Mr. 
Hotchkis  told  the  deponent  the  same  thing ;  but  the  deponent  does  not  recollect 
anything  particular  as  to  the  advice  which  Mr.  Mercer  got,  and  thinking  Mr.  Mercer 
in  good  hands,  inquired  no  more  about  the  matter,  and  would  have  thought  it  in- 
delicate to  do  so." 

On  the  other  hand,  Mrs.  Tasker  examined  two  messengers  at  arms,  who  had  beeo 
sent  to  execute  the  warrant  for  bringing  Mr.  Mercer  before  the  Magistrates,  one  of 
whom  deponed,  that  after  he  had  informed  Mr.  Mercer  of  the  warrant,  "  one  of  Mr. 
Mercer's  daughters  came  forward,  and  request-[4]-ed  of  the  deponent  to  go  away : 
and  both  she  and  Mr.  Mercer  himself  said,  if  he  would  go  away  he  should  have  a  hand- 
some present." 

The  other  messenger  deponed,  "  That  a  young  lady,  whom  he  understood  to  be 
Mr.  Mercer's  daughter,  came  up  to  him  in  one  of  the  rooms  of  the  lodging,  and  said, 
that  she  wished  him  to  go  away,  and  say  he  had  not  seen  Mr.  Mercer,  and  that  he 
should  have  a  handsome  present.  Depones,  That  at  this  time  Mr.  Mercer  himself 
was  standing  close  by  the  said  young  lady ;  but  the  deponent  cannot  recolki^ 
that  Mr.  Mercer  himself  said  anything  upon  that  subject.  Depones,  that  the 
deponent  having  refused  Miss  Mercer's  offer,  she  did  not  repeat  it :  That  the  lady 
seemed  to  be  much  grieved,  but  Mr.  Mercer,  who  was  in  his  night-gown,  did  not  seem 
to  be  much  concerned." 
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The  Magistrates  advised  these  documents  with  written  pleadings  for  the  parties, 
and  considering  the  case  to  be  attended  with  nicety,  pronounced  the  following  judg- 
ment :  "  In  respect  that  Mr.  Mercer  has  found  caution  m  the  books  of  court,  to  appear 
in  judffmenfc  at  any  time  when  required,  for  ten  days  from  this  date,  and  thereafter, 
if  a  bill  of  advocation  be  presented  within  that  time,  until  the  said  bill  is  advised, 
refuse  the  desire  of  the  petition,  and  decern." 

Mrs.  Tasker  complained  of  this  judgment  by  a  bill  of  advocation,  and 

Pleaded  :  Till  of  late,  it  appears  to  have  been  imderstood,  that  the  creditor  of  a 
foreigner  was  entitled,  in  all  cases  to  insist,  that  he  should  find  caution  judicio  sisti  ; 
7th  March  1755,  Herries  v.  Lidderdales,  No.  11,  p.  2044 ;  21st  June  1763,  Ray  v. 
Bellamy,  No.  13,  p.  2051 ;  6th  February  1782,  Wright  v.  Gammell,  No.  9,  p.  8553 ; 
and  although  this  rule  may  now  be  departed  from,  yet  the  creditor  is  entitled  to  this 
remedy  whenever  he  can  shew  probable  grounds  for  suspecting  that  the  debtor  has 
it  in  contemplation  to  leave  the  country  before  the  creditor  shall  have  time  to  get  his 
debt  constituted.  Now,  in  the  present  case,  the  grounds  of  suspicion  are  numerous. 
Mr.  Mercer's  circumstances  are  so  embarrassed,  that  it  appears  he  cannot  return  to 
Ireland,  for  fear  of  arrest  by  his  creditors  ;  and  if  he  finds  that  they  are  following 
him  here,  the  natural  inference  is,  that  he  will  move  ofi  to  some  other  country  where 
he  may  hope  to  find  them  less  troublesome ;  a  supposition  which  is  strongly  corro- 
borated by  the  attempt  made  by  him  and  his  daughter  to  bribe  the  officers  who  were 
sent  to  apprehend  him  for  examination. 

Answered :  The  warrant  against  a  debtor  as  in  meditatione  fugce,  is  an  extra- 
ordinary remedy  sought  by  a  creditor  for  an  extraordinary  wrong,  namely,  where 
his  debtor  means  to  leave  the  kingdom,  in  order  to  defraud  him ;  and,  accordingly, 
unless  this  fact  can  be  reasonably  instructed,  the  warrant  will  not  be  granted,  although 
the  debtor  should  be  in  the  most  embarrassed  circumstances ;  3d  June  1797,  Scuda* 
more  v.  Lechmere,  No.  14,  p.  8559.  Now,  the  whole  evidence  in  the  present  case 
goes  to  show,  that,  while  the  de-[5]-fender  has  the  strongest  inducement  to  remain 
in  Scotland,  he  cannot  conveniently  return  to  his  native  country,  and  there  is  not 
the  slightest  reason  to  suppose  that  he  means  to  go  elsewhere.  The  words  used  by 
him  and  his  daughter  to  the  officers  arose  from  consternation,  in  consequence  of 
their  unexpected  appearance  ;  and,  although  his  daughters'  offer  had  been  accepted, 
he  had  no  intention  of  leaving  the  country,  but  only  of  retiring  to  the  sanctuary. 

Some  of  the  Judges  expressed  a  strong  sense  of  the  importance  of  preserving 
uniformity  in  the  decisions  of  the  Court ;  and  therefore  that  the  warrant  could  not 
be  granted  in  this  case,  after  having  been  refused  in  the  case  of  Bcudamore. 

But  a  majority  of  the  Court  thought  the  whole  circumstances  sufficiently  justified 
the  pursuer's  apprehensions  of  Mr.  Mercer's  fleeing  the  country ;  that  the  case  of 
Scudamore  was  lU  decided,  and  that,  even  supposing  that  decision  to  have  been  right, 
there  were  circumstances  in  this  case  which  did  not  occur  in  the  other,  and  wUch 
justified  an  opposite  determination. 

The  Lord  Ordinary  (20th  November  1800)  after  advising  with  the  Court,  remitted 
the  cause  **  to  the  Magistrates  of  Edinburgh,  with  instructions  to  recal  the  inter- 
locutor complained  of,  and  grant  warrant,  in  terms  of  the  application  made  by  the 
Gomplainers,  for  incarcerating  the  respondent  Richard  Mercer,  until  he  find  caution 
de  judicio  sisti,  in  any  suit  to  be  brought  by  her  for  payment  of  the  debts  stated  in 
said  application,  within  the  space  of  six  months  from  the  date  of  such  caution  being 
found  ;  but  supersedes  execution  until  a  reclaiming  petition  shall  be  advised,  in  case 
such  shall  be  presented  in  due  time  by  Mr.  Mercer,  upon  Mr.  Mercer's  finding  sufficient 
caution  to  the  efiect  mentioned  in  the  enactment  of  caution  before  the  Magistrates 
of  Edinburgh,  until  the  expiry  of  the  reclainiing  days,  and  thereafter  until  such  re- 
claiming petition  (if  presented)  shall  be  advised." 

A  reclaiming  petition  was  accordingly  presented  by  Mr.  Mercer,  but,  upon  advising 
it  with  answers,  the  Court,  by  a  considerable  majority,  ''  adhered." 

Lord    Ordinary,    Bannatyne. — For    Mrs.    Tasker,    C.    Hope,   W.    M.    Mobison, 
T.  W.  Baird.— Alt.  H.  Erskine,  Jo.  Clerk. 

R.  D.  Fac.  Cd.  No.  225,  p.  508. 
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No.  109.    '^    [8684]  Captain  Basil  Heron  v.  John  Stme  of  Meikle  CaUoch. 

February  14,  1771. 

Infeftment  taken  in  virtue  of  a  clause  of  union  and  dispensation  in  a  Grown  charter. — 
See  Skene  v.  Ogilvie,  and  Dundas  v.  Freeholders  of  linUthgow,  Sect.  5  of  tbk 
Division. 

At  the  Michaelmas  meeting  for  the  stewartry  of  Kirkcudbright,  in  October  1770, 
Captain  Heron  claimed  to  be  enrolled  a  freeholder  upon  titles,  part  of  which  consisted 
of  a  special  retour,  by  which  the  lands  of  Drumnaught  and  Olengomane  were  retouied 
to  a  thirty  shilling  land,  and  the  lands  of  Torquinnoch  to  a  ten  shilling  land,  making 
together  a  forty  shilling  land  of  old  extent. 

[8685]  To  these  titles,  it  was  objected  by  Mr.  Syme,  that  though  the  charter 
founded  on  by  Captain  Heron  contamed  a  clause  of  dispensation  to  Mr.  Home,  in 
whose  favour  it  was  granted,  for  taking  infeftment  upon  the  lands  of  Little  Park,  or 
upon  any  other  part  of  the  lands  thereby  disponed,  yet  that  privilege  was  pezsonal 
to  Mr.  Home,  or  at  least  could  only  go  alongst  with  the  whole  lands,  if  he  had  disponed 
them  to  one  person.  By  parcelling  them  out  to  different  persons,  he  had  broken  the 
union  created  by  the  charter ;  so  that  he  could  not  convey  the  benefit  of  the  dis- 

e^nsation  to  apply  to  every  person  to  whom  he  might  dispone  ;  and  as  the  disposition 
om  Mr.  Home  to  Captain  Heron  did  not  convey  that  benefit,  and  as  it  appeared 
that  infeftment  had  been  taken  only  upon  the  lands  of  Torquinnoch,  he  was  not  inieft 
in  the  whole  lands  upon  which  he  claimed  to  be  enrolled. 

The  freeholders  having  refused  to  enrol.  Captain  Heron,  in  a  reclaiming  petition^ 
maintained, 

It  was  an  adjudged  point,  as  to  lands  in  a  Crown  charter,  containing  a  clause  of 
union,  and  declaring  infeftment  to  be  taken  at  a  principal  messuage,  or  upon  any 
other  part  of  the  lands,  that  infeftment  thereof,  provided  it  was  taken  in  virtue  of  ^e 
precept  contained  in  the  charter,  was  good  for  the  whole,  however  discontiguoua, 
and  notwithstanding  they  had  been  conveyed  to  different  persons.  This  point  was 
decided  in  a  question  from  the  county  of  Forfar  in  1768,  Spence  contra  Skene,  where 
the  Court  had  sustained  the  objection,  but  the  House  of  Lords  had  reversed  the 
judgment.  Thirteen  cases  from  the  county  of  Forfar,  besides  several  from  the  county 
of  Linlithgow,  had  been  decided  the  same  way ;  so  that  the  question  was  at  rest. — 
(See  Sect.  5  of  this  Division.) 

The  principle  upon  which  this  doctrine  rested  was  unquestionable.  It  could  not 
be  denied  that  the  Crown  had  full  powers  to  unite  tenements  lying  discontiguous ; 
so  that  infeftment  taken  upon  one  shotdd  be  sufficient  for  the  other,  though  at  any 
distance.  Upon  the  same  principle  could  the  Crown  authorise  an  infeftment  to  be 
taken  upon  any  part  of  the  Crown  s  property,  the  whole  falling  to  be  considered  as  an 
united  tenement  in  the  Crown,  who  authorised  it ;  and  infeftments  so  taken  occurred 
frequently  in  practice.  There  was  no  distinction  betwixt  the  case  from  Forfar  and 
the  present.  The  clause  of  dispensation  evidently  gave  a  power  of  taking  more  t^ian 
one  sasine  ;  it  gave  authority  to  take  "unica  sasina  nunc  et  in  omnt  tempore  fvOmro  " ; 
and  it  ^ave  this  power  not  only  to  the  person  in  whose  favour  the  charter  was  gifted, 
but  *'e)usq,  prcsdict^^  that  is  to  say,  hcered^ms  et  ctasignatis ;  and  hence,  though  infeft- 
ment had  actually  been  taken  by  the  grantee,  his  heirs  would  have  been  entitled, 
without  any  new  charter,  but  upon  a  special  service,  to  take  another  sasine  by  virtue 
of  the  clause  of  dispensation. 

Mr.  Syme  answered ; 

The  general  rule  as  to  the  feudal  investiture  was,  that  there  must  be  real  or 
symbolical  delivery  of  the  lands  super  fundum  terrarum ;  and  where  lands  were 
discontiguous,  the  infeftment  must  be  taken  upon  the  several  tenements.  As 
[8686]  this  general  rule  might  be  dispensed  with  by  the  royal  prerogative,  such  dis- 
pensation might  be  more  or  less  comprehensive,  according  as  the  Sovereign  or  the 
Barons  of  the  Exchequer  should  see  cause.  It  might  be  so  Umited  as  to  be  personal 
to  the  granter  ;  it  might  be  allowed  to  be  taken  at  one  particular  place  only,  or  upon 
any  part  of  the  lands  ;  or  it  might  authorize  one  generid  infeftment  only,  in  eitiier  of 
the  ways  mentioned,  for  the  whole  lands. 

In  every  case  of  this  nature,  the  tenor  of  the  dispensation  and  precept  of  sasine 
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must  be  carefully  attended  to  as  the  rule  of  judgment.  By  the  tenor  of  the  dispensing 
clause,  in  the  present  instance,  bearing, ' '  Qttad  unica  sasina  per  frefal.  0.  Home,  ejuaque 
prcBdicty  no  more  was  authorized  than  one  infeftment  on  any  part  of  the  lands  for  the 
whole,  in  favour  of  George  Home  himself,  or  of  any  other  person  to  whom  he  might 
dispone  the  lands,  with  the  benefit  of  the  dispensation  ;  but  a  dispensation  so  qualified 
did  not  authorize  twenty  different  infeftments  upon  as  many  different  fractions  of  the 
lands  disponed.  The  precept,  in  this  case,  authorized  delivery  of  sasine  "  Praefato  G. 
Home  vel  suo  certo  auctonato,  latori  presentium  tot.  et  integ.  et  secundum  formam 
et  tenorem  antedict»  cartsB,"  precisely  corresponding  to  the  limited  construction 
contended  for ;  so  that  this  infeftment,  not  having  been  taken  in  the  form  and 
manner  prescribed  by,  but  disconform  to  the  warrant,  was  on  that  account  null  and 
void. 

The  decision  from  the  county  of  Forfar  could  not  be  regarded  as  fixing  any  rule 
applicable  to  the  present  case.  The  clause  of  union  and  dispensation  was  very 
dinerent.  In  the  Forfar  case,  the  dispensation  granted  was  not  hmited  to  the  inf eft* 
ment  to  be  taken  in  execution  of  the  precept  in  the  charter,  but  was  to  continue  in 
force,  and  operate  omni  tempore  futuro.  It  differed  from  the  clause  of  union  and 
dispensation  in  George  Home's  charter  in  this  other  respect,  that  as  the  one  authorised 
one  infeftment  only  to  be  taken  for  the  whole  upon  any  part  of  the  lands,  the  other 
authorised  the  renewal  of  the  infeftment  omni  tempore  futwro,  by  taking  it  upon  any 
part ;  and  declared  it  sufficient,  not  only  for  the  whole  lands,  but  for  any  part  of 
them.  In  the  Forfar  case  also,  there  was  no  absolute  alienation  of  the  united  lands, 
but  grants  of  liferent  merely,  wliich  were  but  temporary  burdens  upon  the  property. 

It  was  observed  upon  the  Bench,  That,  in  questions  of  this  nature,  they  were  tied 
down  by  the  judgment  of  the  House  of  Lords  in  the  cases  from  Forfar  referred  to  ; 
and  hence  it  was  found,  that  the  freeholders  had  done  wrong  in  refusing  to  admit 
Captain  Heron  upon  the  roll,  and  he  was  ordained  to  be  enrolled  accordingly. 

The  same  judgment  was  given  in  the  complaint  of  Edward  Maxwell  contra  Byrne. 

For  Heron,  A.  Ferousson,  Crosbie. — For  Syme,  Lockhart. 

The  same  day  the  Court  decided  a  complaint  brought  by  Copland  of  Collieston 
canira  John  Busby,  who,  at  the  Michaelmas  meeting,  had  stated  as  an  ob-[8687]~jc<>tion 
to  Copland's  titles,  that  the  pages  of  his  sasine  were  not  numbered  in  terms  of  the  act 
of  sederunt  1756,  the  first  page  being  omitted.  The  freeholders  had  sustained  the 
objection,  but  the  Court  overruled  it,  and  ordained  the  complainer  to  be  added  to  the 
roil.  , 

For  Copland,  Crosbie. — For  Busby,  Wight. 

R.  H.  Fac,  Col.  No.  76,  p.  219. 


No.  129.    [8740]  Lauchlan  Grant  of  Drumphad  v.  Frederick  Campbell,  Esq., 
and  other  Freeholders  of  Dumbartonshire.    February  22,  1760. 

Wadset  of  a  superiority,  where  the  feu-duty  payable  to  the  wadsetter  was  precisely 
equal  to  the  interest  of  the  redemption-money,  found  a  proper  wadset,  so  as  to 
entitle  to  vote. 

Sir  James  Colquhoun  of  Luss,  having  purchased  the  five-merk  land  of  Drumphad, 
in  the  county  of  Dumbarton,  from  the  Lord  Cathcart,  obtained  a  charter  under  the 
Great  Seal,  of  these  and  other  lands  ;  after  which  Lauchlan  Grant,  writer  in  Edinburgh, 
acquired  a  freehold  upon  them  in  the  following  manner. 

Sir  James,  after  taking  out  his  charter,  obtained  himself  infeft  in  the  lands  upon  a 
special  procuratory  granted  by  him  to  take  infeftment  in  his  name  upon  the  precept 
demein  Lord  Cathcart's  disposition. 

He  next  granted  a  feu-charter  of  the  lands  of  Drumphad  to  Charles  Crawford 
(supposed  to  be  a  trustee  for  Sir  James),  for  payment  of  a  yearly  feu-duty  of  16s.  8d. 
Sterung ;  upon  which  Crawford  was  infeft  upon  the  23d  March  1758. 
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The  property  of  the  lands  being  thus  separated  from  the  superiority.  Sir  James, 
upon  the  24th  March  1758,  entered  into  a  contract  of  wadset  with  Laocblan  Grmnt, 
whereby  he  wadsetted  to  him  the  lands  of  Drumphad,  under  the  exception  of  C^iarkB 
Crawford's  feu-right,  redeemable  at  the  term  of  Martinmas  1763,  for  £16, 136.  4d. ;  the 
legal  interest  of  which  sum  exactly  corresponded  with  the  yearly  feu-duty  leyyatde 
by  the  wadsetter.  Sir  James,  at  the  same  time,  assigned  to  Mr.  Grant  so  mach  of  tlie 
precept  of  sasine  in  his  own  charter  from  the  Crown  as  corresponded  to  the  lands  d 
Drumphad  ;  and  as  it  still  remained  to  take  Sir  James's  base  infeftment  ont  of  1^ 
way,  so  as  to  bring  Crawford's  sub-feu  to  be  held  immediately  under  the  wadsetter, 
Sir  James,  in  order  to  accomplish  this,  resigned  the  lands,  ad  perpetttam  r€mane$ttianL 
in  the  hands  of  Lauchlan  Grant ;  and  the  base  right  being  thus  consolidated  witk 
Grant's  right  of  superiority.  Grant,  in  the  next  place,  obtained  himself  infeft  up<»i 
the  precept  in  Sir  James  Crown-charter,  and  assignment  thereto. 

Lauchlan  Grant  having  claimed  to  be  enrolled  upon  these  titles  at  the  Michaehnas 
head-court  held  at  Dumbarton  in  October  1769,  his  claim  was  objected  to ;  and  tlie 
objections  having  been  sustained  by  a  majority  of  the  freeholders,  Mr.  Grant  com- 
plained to  the  Court  of  Session. 

Pleaded  for  the  defenders,  Imo,  The  titles  produced  by  the  complainer  carry 
evident  marks  of  a  nominal  and  fictitious  qualification,  created  with  the  sole  view  of 
making  a  vote  at  an  election,  without  intending  to  confer  any  substantial  interest  in 
the  land.  Had  a  real  purchase  been  intended,  the  parties  would  never  have  gooe 
about  it  in  the  manner  they  have  done.  Mr.  Grant  has  made  no  real  acquisition,  but 
has  only  lent  his  name  to  create  a  vote.  He  has  acquired  the  subject,  not  for  bis  own 
behoof,  but  to  serve  his  author ;  and  [8741]  though  it  may  true,  that  he  is  under 
no  positive  engagement  to  Sir  James  Colquhoun ;  yet  he  is,  from  the  nature  of  the 
thing,  under  a  tacit  and  implied  obligation,  which  is  equally  binding  in  conscience. 
It  was  plainly  with  a  view  to  guard  against  practices  of  this  sort,  that  the  oath  re<juiied 
by  the  7th  of  King  George  11.  was  inti^uced.  It  is  not  enou^  t^t  the  person  clauning 
to  vote  has  given  no  promise  nor  backbond,  directly  or  indirectly ;  he  must  likewise 
be  able  to  say,  *'  That  his  title  is  not  nominal  or  fictitious,  created  or  reserved  in  him, 
in  order  to  enable  him  to  vote  at  an  election ;  but  that  the  same  is  a  true  and  real 
estate  in  him  for  his  own  use  and  benefit,"  &c.  It  is  plain,  therefore,  that  the  legis- 
lature reprobates  all  such  nominal  votes  ;  and  if  the  Court  is  satisfied,  from  the  &oe 
of  the  deeds,  and  the  nature  of  the  transaction,  that  the  compUiner's  title  fall  under 
that  description,  it  is  the  same  thing  as  if  Mr.  Grant  had  acknowledged,  upon  oath, 
that  his  qualification  was  nominal  and  fictitious. 

2do,  The  defenders  apprehend,  that  the  right  upon  which  the  complainer's  claim 
is  founded,  is  not  a  proper  wadset,  in  the  meaning  of  the  acts  1661  and  1681,  which 
declare,  that  proper  wadsetters  having  lands  of  the  holding,  extent,  or  valuatioB 
required  by  law,  shall  have  right  to  vote.  Wadsets  of  superiority  distinct  from  the 
property,  are  a  modem  invention,  and  co'uld  not  be  in  the  view  of  the  legislature  at 
that  time.  In  the  act  1661,  c.  62,  a  proper  wadsetter  is  described,  "  as  taking  the 
hazard  of  the  fruits,  tenants,  war,  o;r  troubles  "  ;  but  a  wadsetter  of  naked  superioiitr 
cannot  possibly  run  any  such  hazards.  Such  a  wadset,  therefore,  is  more  nearly 
allied  to  the  improper  kind ;  if  indeed  the  terms  proper  and  improper  can  at  all  apply 
to  wadsets  of  superiority.  In  the  present  case,  the  complainer  is  secured  in  a  feu-duty 
precisely  equivalent  to  the  interest  of  his  money ;  he  runs  no  risks,  and  he  is  much 
m  the  same  case  with  a  wadsetter  who  holds  the  lands  at  a  certain  rent,  or  who  grants 
a  back-tack  to  the  reverser  for  a  tack-duty  equal  to  the  legal  interest  of  his  money ; 
in  both  of  which  cases  the  wadset  becomes  improper.  Neither  is  there  any  chance 
for  the  fall  of  casualties  before  the  time  at  wnich  the  wadset  is  redeemable ;  and 
though  there  were,  it  is  not  every  minute  and  trifling  inequality  that  is  sufficient  to 
render  a  wadset  proper  ;  as  was  found  in  the  case  of  Doul  v.  Creditors  of  Young,  18th 
July  1718,  voce  Usury. 

3tio,  It  was  irregular  in  Sir  James  Colquhoun,  after  the  lands'  were  resigned  in  the 
Crown's  hands,  the  resignation  accepted  of,  and  in  consequence  thereof  a  charter  of 
resignation  granted  by  the  Crown  in  lus  favour,  to  stop  short,  and,  in  place  of  executing 
the  precept  in  that  charter,  to  go  back  upon  Lord  Cathcart*s  disposition,  and  grant 
a  special  procuratory  to  take  infeftment  upon  the  precept  de  me  therein  contained. 

Lastly,  It  was  improper  in  Sir  James  Colquhoun  to  assign  away  and  divide  the 
precept  in  the  Crown-charter  among  two  or  three  different  people,  so  as  thereby  to 
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obtrude  several  vassals  upon  the  Crown,  in  place  of  one.  It  has  been  found,  that  a 
iraasal  could  not  have  three  superiors  in  place  of  one  ob-[8742]-truded  upon  him  ;  and 
tJiere  is  no  reason  why  a  superior  should  not  be  eaually  a  favourite  of  the  law.  ^ 

Answered  for  Lauchlan  Grant ;  To  the  first  objection,  that  a  title  cannot  be  nominal 
or  fictitious,  where  the  claimant  is  truly  possessed  of  the  whole  right  that  is  set  forth 
in  the  writings  produced.  Here  the  complainer  possesses  the  lands  with  the  burden 
of  Mr.  Crawford's  feu-right ;  he  uplifts  the  feu-duties,  he  is  entitled  to  uplift  the 
casualties  when  they  fall,  and  he  is  under  no  obligation  to  account  for  the  same  to  any 
person.  The  whole  ri^ht,  such  as  it  appears  from  his  titles,  is  fully  and  truly  in  him, 
for  his  own  behoof,  without  any  promise  or  obligation  to  the  contrary,  and  conse- 
quently it  is  a  true  and  real  estate  m  him,  for  his  own  use  and  benefit,  and  for  the  use 
of  no  other  person  whatsoever,  in  terms  of  the  statute  referred  to  in  the  objection. 

Answered  to  the  second  objection.  It  does  not  alter  the  nature  of  an  improper 
wadset,  that  the  rent  is  certain  and  well  paid,  which  may  happen  in  lands  possessed 
by  good  tenants,  as  well  as  when  they  are  held  of  the  wadsetter  in  feu.  It  is  still 
a  proper  sale  during  the  not  redemption.  If  any  alteration  happen  in  the  interest 
of  money,  it  affects  the  reverser,  who  has  the  price  in  his  hands.  And,  e  contra,  what- 
ever alteration  happens  as  to  the  lands,  by  the  falling  of  casualties,  or  superveniency 
of  burdens,  these  affect  the  wadsetter,  who  is  purchaser,  as  long  as  the  right  is  not 
redeemed.  Wadsets  of  superiority  have  always  been  sustained  as  good  titles  for  a 
qualification,  when  the  lands  amount  to  the  extent  or  valuation  required  by  law. 

In  answer  to  the  third  objection,  Sir  James  had  it  in  his  power  to  take  infeftment, 
either  in  the  one  way  or  the  other,  as  the  feudal  right  was  still  in  Lord  Cathcart. 

And,  in  answer  to  the  fourth  objection.  When  the  Crown  or  any  other  superior, 
grants  a  charter  to  a  vassal,  and  his  heirs  or  assignees,  of  the  lands  A,  B,  and  C  ;  as  the 
vassal  may  take  infeftment  of  the  lands  of  A  only,  so,  if  he  thinks  fit,  he  may  dispone 
these  lands  to  a  purchaser,  or  a  creditor  may  adjudge  them  from  him,  without  acquir- 
ing right  to  the  other  lands  ;  and  he  may  afterwards  sell  the  rest  of  the  lands  to  another 
purchaser ;  nor  can  the  superior  refuse  to  receive  these  purchasers  or  adjudgers. 

**  The  Lords  found.  That  the  complainer  had  a  good  title,  and  appointed  him  to 
be  enrolled." 

For  the  Complainer,  Ferguson. — Alt.  Ilay  Campbbll. — Clerk,  Kirkpatmck. 

P.  M.  Fd.  Die.  V.  3,  p.  416.    Fac.  Col,  No.  215,  p.  390. 


No.  175.    [8799]  Sir  William  Dunbar,  Bart.,  and  Others  v.  Georoe  Sutherland. 

March  10,  1790. 

Found  that  the  date  of  presenting  sasines  to  the  keeper  of  the  register  is  to  be  reckoned 
the  date  of  registration,  though  they  should  not  be  engrossed  in  the  register  for 
some  time  after. 

George  Sutherland  claimed  enrolment  as  a  freeholder  in  the  county  of  Caithness, 
at  the  Michaelmas  meeting  held  on  30th  September  1789. 

In  support  of  his  claim,  Mr.  Sutherland  produced,  among  other  writings,  an 
instrument  of  sasine,  with  an  attestation  on  the  back  of  it  by  the  keeper  of  the  record 
in  the  county,  bearing,  that  it  had  been  presented  on  29th  September  1788,  and 
recorded  on  the  same  day.    Mr.  Sutherland  was  accordingly  enrolled. 

It  was  afterwards  discovered,  that  the  instrument  of  sasine  had  not  been  ingrossed 
in  the  register  for  several  days  after  29th  September  1789,  and  that  it  could  not  be 
marked  in  the  minute-book  directed  to  be  kept  by  1693,  cap.  14,  no  such  book  being 
kept  in  the  county  of  Caithness.  In  a  complaint,  therefore,  founded  on  the  circum- 
stances already  mentioned.  Sir  William  Dunbar  and  others,  freeholders  in  the  county, 

Pleaded ;  By  act  16th  Geo.  II.  cap.  11,  it  is  provided.  That  "  no  purchaser  or 
singular  successor  shall  be  enrolled  till  he  be  publicly  inf eft,  and  his  sasine  registered, 
or  charter  of  confirmation  expede,  where  a  confirmation  is  necessary,  one  year  before 
enrolment."    Thus,  the  recording  in  this  instance  not  having  been  performed  for  a 
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full  year  before  enrolment,  the  judgment  of  the  freeholders  was  nuwifestlj  erroneous, 
and  ought  to  be  set  aside. 

The  statute  of  1617,  cap.  16,  evidently  required,  that  the  sasine  or  other  writing 
should^  be  actually  transcribed  into  the  record,  the  attestation  on  the  back  being 
only  intended  to  establish  the  claim  of  reparation  against  the  keeper  of  the  record^ 
if  the  business  of  registration  Was  not  conducted  wil£  sufficient  accuracy.  This  was 
the  opinion  of  Lord  Stair,  who  justly  observes,  that  no  purchaser  cotdd  be  secure 
if  a  different  rule  were  to  be  adopted.  And  even  although  this  might  have  admitted 
of  a  doubt,  especially  after  the  enactment  of  1686,  cap.  19,  the  subsequent  statute 
in  1696,  c.  18,  nas  declared,  in  the  most  express  terms,  that  *'  no  sasine  or  other  writ 
or  diligence  appointed  to  be  registrated,  shall  be  of  any  force  or  effect  against  any 
but  the  granters,  unless  it  be  duly  booked  and  inserted  in  the  registers  "  ;  Stair»  b.  S, 
tit.  3,  §  21. 

It  is  true,  that  where  a  sasine  has  been  regularly  presented  to  the  keeper  of  the 
records,  and  by  him  dulv  entered  in  the  minute-book,  as  required  by  1693,  cap.  14,  a 
claim  of  enrolment  founaed  on  it  has  been  sustained,  although  some  delay  has  occurred 
in  transcribing  it  into  the  record.  As  this  minute-book,  which  is  open  to  pubSc 
inspection,  contains  a  general  description  of  the  lands,  and  as  the  instrument  of  sasine 
or  other  document  is  retained  in  the  hands  of  the  keeper  of  the  record  till  it  is  engroased 
ad  longum^  such  a  determination  can  be  attended  with  little  loss.  Great  caie, 
however,  must  be  taken,  that  by  a  gradual  infringement  of  the  general  rule,  the  public 
security  provided  for  by  the  records  may  not  su£Eer  a  fatal  injury.  If  a  sasine  were  to 
be  sustained,  [8800]  though  not  marked  in  the  minute-book,  nor  to  be  found  in  the 
record,  no  singular  successor  could  be  safe ;  and  persons  might  be  admitted  to  the 
privilege  of  voting,  who  have  no  real  interest  in  the  welfare  of  the  community,  aIthou|^ 
in  order  to  prevent  such  undue  enrolments,  a  previous  publication  of  the  infeftment 
for  so  long  a  period  has  been  made  necessary. 

Answered  ;  Qeneral  laws  cannot  be  framed  in  such  a  maimer,  as  to  be  precisely 
applicable  to  the  circumstances  of  every  case.  It  is  therefore  the  province  of  courts 
of  justice  BO  to  construe  these  enactments,  as  to  adapt  them  to  common  use.  Where 
such  a  construction  has  been  given,  by  the  usage  of  the  country,  and  especially  where 
it  cannot  be  attended  with  any  loss,  this  rule  appears  to  be  highly  expedient  and 
just.  In  ^ving  effect  to  the  statutes  respecting  registrations,  it  has  been  often 
followed.  By  the  enactment  of  1617,  it  is  required,  that  the  sasine  or  other  writing 
should  be  engrossed  within  forty-eight  hours  after  it  is  presented  to  the  keeper  of  the 
register ;  yet,  as  in  the  case  of  many  sasines  being  given  in  at  the  same  time,  this 
cannot  be  done,  it  has  been  held  siifficient  if  the  presentation  of  it  has  been  duly 
notified  in  the  minute-book.  So  likewise  in  the  case  where  it  has  been  certified  i  the 
minute-book,  that  the  writing  was  recorded  on  a  certain  day,  it  is  not  allowed  to  prove 
that  the  booking  took  place  at  some  after  period  ;  this  being  agreeable  to  the  oommoii 
practice,  and  attended  with  no  inoonvemency,  as  the  keeper  of  the  register  retains 
m  his  possession  the  sasine  or  other  writing,  for  the  information  of  those  who  may 
wish,  in  the  meantime,  to  examine  the  record.  In  the  same  manner,  in  a  case  idieic 
no  minute-book  has  been  kept,  it  must  be  enough  to  shew,  that  the  sasine  was  duly 
presented  for  publication,  as  is  done  by  the  attestation  on  the  back  of  the  writing 
itself,  and  that  the  deed  continued  in  the  hands  of  the  public  officer,  until  it  was 
regularly  engrossed  ;  Wight  on  Elections,  4to  edit.  p.  221. 

The  Court  were  much  divided  in  opinion,  and  the  question  was  at  length  determined 
by  a  very  narrow  majority. 

•  ^  After  advising  the  petition  and  complaint,  with  answers  and  replies. 

The  Lords  dismissed  the  complaint. 

*  Act.  HoNYMAN,  Tatt,  et  ofM.— Alt.  Dean  of  Faculty,  et  alii. — Clerk,  MrrcHXLBOsr. 

Fol.  Die.  V.  3,  p.  423.    Fac.  Ccl.  No.  126,  p.  244. 
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No.  183.    [8807]  William  M'Dowall  and  George  Houston  v,  James  Hamilton. 

January  19, 1793. 

An  heir-apparent  may  be  enrolled,  although  his  predecessor  had  only  a  base  inf eftment» 
which  has  been  made  public  by  confirmation  since  his  death. 

James  Hamilton  was  enrolled  as  a  freeholder  in  the  county  of  Renfrew,  in  the 
character  of  heir-apparent  to  his  father,  upon  production  of  the  following  titles  ;  Imo, 
A  disposition  of  lands  in  favour  of  his  father,  affording  a  qualification ;  2ao,  An  instru- 
ment of  sasine,  proceeding  on  the  precept  in  the  disposition ;  3tio,  A  charter  of  con- 
firmation of  the  disposition  and  infeftment,  obtained  by  the  claimant  after  his  father's 
death.    In  a  petition  and  complaint,  Messrs.  M^Dowall  and  Houston 

Pleaded,  An  heir-apparent  is  only  entitled  to  be  enrolled  where  his  predecessor  could 
have  claimed  that  privilege. 

[8806]  But  the  claimant's  father  having  only  a  base  infeftment,  was  not  qualified, 
and  the  charter  of  confirmation,  obtained  after  his  death,  cannot  be  considered  as 
part  of  his  titles  ;  3d  July  1753,  Abercromby  v.  Gordon,  No.  177,  p.  8801. 

Answered,  A  charter  of  confirmation  makes  the  base  infeftment  public  from  its 
date  ;  Ersldne,  b.  2,  tit.  7.  §  15  ;  Stair,  b.  2,  tit.  3,  §  28.  The  intermediate  death  of 
the  party  infeft  does  not  hinder  its  operation  ;  and  to  entitle  an  heir-apparent  to  be 
enrolled,  it  is  sufficient  for  him  to  produce  titles  in  the  person  of  his  predecessor,  which 
would  have  given  him  that  privilege. 

The  Court,  upon  the  grounds  stated  for  the  defender,  dismissed  the  complaint. 

Act.  George  Fergusson. — Alt.  Cha.  Hay. — Clerk,  Gordon. 
D.  D.  Id,  Die.  V.  3,  p.  426.    lac.  Col.  No.  14,  p.  30. 


No.  189.      [8815]  Henry  Erskine  Knight  v.  George  Robinson.      July  26, 1786. 

The  freeholders  having  struck  oS  the  roll  the  name  of  a  person,  enrolled  in  right  of  his 
wife,  during  her  lifetime,  as  it  appeared  from  the  investitures,  that  she  was  only 
a  singular  successor,  and  was  since  dead  ;  the  Lords,  on  a  complaint,  allowed  the 
complainer  to  produce  evidence  in  the  Court  of  Session,  by  a  deed  of  settlement, 
that  his  wife,  being  an  heiress  of  provision,  he  had  right,  as  tenant  by  the  courtesy, 
to  continue  on  the  roll. 

Mrs.  Erskine,  spouse  to  Henry  Erskine  Knight,  was,  in  virtue  of  marriage  articles, 
entitled,  as  heir  of  provision,  to  succeed  to  her  father  in  the  lands  of  Pittodrie,  to  the 
exclusion  of  a  brother  by  a  former  marriage. 

Her  father,  however,  having  made  out  a  disposition  in  her  favour,  she  did  not 
complete  her  titles  after  his  death  by  a  service,  but  executed  the  procuratory  con- 
tained in  the  disposition,  and  afterwards  obtained  a  charter  of  resignation  from  the 
Crown. 

In  virtue  of  these  investitures,  and  without  founding  on  the  marriage-contract, 
Mr.  Erskine  Knight  was  enrolled,  during  his  wife's  hfe,  as  a  freeholder  in  the  county 
of  Aberdeen. 

At  the  meeting  for  electing  a  Member  of  Parliament,  in  1786,  George  Eobinson, 
a  freeholder,  objected  to  Mr.  Knight's  continuing  on  the  roll.  Mrs.  Knight  was  then 
dead ;  and  although  she  had  left  children,  yet  the  rights  formerly  produced  being 
those  of  a  singular  successor,  her  husband,  it  was  con- [8816]- tended,  had  no  right  to 
the  courtesy,  nor,  consequently,  to  the  privileges  of  a  freeholder. 

The  proceedings  of  tiie  freeholders,  who  sustained  the  objection,  having  been 
brought  under  review  in  the  Court  of  Session,  it  was  agreed,  that  Mr.  Knisht,  on 
exhibiting  the  marriage-contract  before  mentioned,  might  be  readmitted  to  the  roll. 
But  the  question  was,  whether  a  new  claim  was  necessary. — For  George  Eobinson, 
the  objector,  it  was 
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Pleaded,  Mr.  Knight's  qiialification  was  twofold  ;  first,  In  right  of  his  wife,  duriBg 
her  life ;  and,  2dl7,  "^  ^  ^^^^^  right,  as  tenant  by  the  courtesy ;  which  last  qualifica- 
tion arose  after  his  wife's  interest  in  the  estate  had  terminated,  and  depended  on 
circmnstances  altogether  different.  The  claim  on  which  he  was  admitted  to  the  roll, 
as  well  as  the  writings  then  produced,  was  solely  applicable  to  the  former  state  of  his 
titles,  while  the  existence  of  his  wife's  brother,  by  a  former  marriage,  gave  every 
reason  to  suppose,  that  a  demand  on  his  part  to  be  enrolled,  as  the  husband  of  an 
heiress,  would  have  been  unwarranted  and  unjust. 

The  judgment  of  the  freeholders,  therefore,  was  perfectly  unezceptioiiable ;  nor 
can  the  Court  of  Session,  on  account  of  writings  now  referred  to,  and  which  were  not 
so  much  as  mentioned  to  the  freeholders,  pronounce  a  contrary  decision.  For  though 
collateral  or  explanatory  evidence  may  be  adduced  in  the  Court  of  Review,  it  never 
can  be  thought  that  such  documents  as  are  absolutely  necessary  for  constituting  the 
freehold  qualification  itself,  may  be  there  exhibited  for  the  first  time ;  8ir  Jobn 
Qordon  v.  Fraser,  affirmed  on  appeal,  infra,  h.t. 

Answered  for  Mr.  Knight,  If  a  husband  has  been  enrolled  during  his  wife's  life,  in 
virtue  of  her  infeftment,  his  right  as  a  freeholder  must  subsist  after  her  decease,  in 
consequence  of  the  courtesy,  unless  it  can  be  shown,  that  the  peculiar  circumstances  of 
the  case  have  created  a  disability.  There  is  no  necessity  for  a  new  claim  ;  which, 
however,  would  be  required,  if  his  right  of  voting  were  understood,  at  the  two  different 
periods,  to  be  essentially  different. 

Hence  the  only  proper  object  of  discussion  here  is,  whether  the  objector  has  pro- 
duced sufficient  evidence  to  support  the  proceeding  of  the  freeholders,  in  sttLEmg 
Mr.  E^niffht  off  the  roll ;  and  it  is  evident  that  he  has  not.  As  the  method  in  which 
Mrs.  Kmght  completed  her  titles  did  not,  in  the  least,  derogate  from  her  character  of 
an  heiress ;  so  a  reference  to  those  titles  was  far  from  affording  satisfactory  proof 
of  her  being  a  singular  successor.  The  slight  presumption,  for  it  is  no  more,  which 
this  circumstance  occasioned,  may,  of  course,  be  competently  obviated,  by  propa 
evidenoe,  in  the  Court  of  Review.  The  case  is  the  same  as  if  it  had  been  asserted, 
that  Mr.  Elnight  had  no  right  to  the  courtesy,  because  no  children  had  existed  of  the 
marriage ;  an  allega-[8817]-^on  which,  though  credited  by  the  freeholders,  Mr. 
Knight  would  have  been  allowed  to  refute  by  a  proof  in  the  Court  of  Session. 

The  Lords,  by  a  considerable  majority,  found  that  a  new  claim  was  unnecessary. 

For  Mr.  Knight,  Lord  Advocate,  Buchan-Hbpbubn,  Geo.  Ferousson. — Alt.  Dbas 

OP  Faculty,  Wight. 

C.  JPoi.  Die.  V.  3,  p.  426.    I^oc.  Co^.  No.  289,  p.  444. 


No.  190.  Sir  John  Maxwell  v.  M'Millan.    June  9,  1741. 

Found,  That  a  superior  could  not,  without  consent  of  his  vassal,  split  Ae 
superiority  among  more  superiors.    See  Superior  and  Vassal. 

Fd.  Die.  V.  3,  p.  426.    Kilkerran  (Superior  and  Vassal),  No.  4,  p.  529. 

*^*  C.  Home  reports  this  case. 

The  question  betwixt  these  parties  resolved  in  a  neat  point  of  law,  to  wit,  whether 
the  superior  of  lands  holding  blench,  could  split  or  divide  his  right  of  superiority 
without  consent  of  the  vassal  ? 

Sir  John  the  vassal  brought  a  declarator,  to  have  it  found  and  declared^  That  the 
superior  could  not ;  and  pleaded.  That  it  has  been  universally  held  by  our  lawyeis, 
as  well  ancient  as  modern,  that  a  superiority  is  indivisible.  It  is  laid  down  as  a 
maxim  in  our  feudal  law,  non  cogitur  vnssalus,  pro  uno  feudo  duos  fiddiUUes  faeenj 
see  lib.  2,  tit.  55,  §  1,  Cujaeius,  Book  I.  De  feudis,  Craig,  lib.  2,  Dieg.  11.  §  18.  And 
that  it  arose  &om  this  principle,  that,  when  heirs-portioners  succeed  in  tiie 
heritage  of  the  ancestors,  superiorities  and  their  casualties  are  not  divided,  as  the 
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other  particulars  of  the  heritage,  but  the  eldest  portioner  alone  succeeds  without  any 
division ;  for  this  very  reason,  lest  the  condition  of  the  vassal  be  rendered  worse, 
sliould  the  superiority  be  split  among  several  heirs-portioners.  If  it  were  allowed  to 
multiply  superiors,  numberless  inconveniences  would  arise.  A  sub-vassal  is  liable  to 
many  casualties,  &om  the  accidents  which  bef al  his  immediate  superior,  his  death, 
delinquincies,  &c.  If  he  is  subjected  to  twenty  superiors  instead  of  one,  he  must  be 
involved  in  as  [8818]  many  questions  with  respect  to  those  casualties,  as  he  hath 
superiors,  when  the  different  events  fall  out ;  or  suppose  this  should  not  happen,  he 
must  be  at  the  charge  of  a  number  of  different  infeftments,  instead  of  one,  when  it  is 
necessary  to  renew  his  right,  or  otherwise  be  subjected  to  as  many  processes  of  non- 
entry  ;  or,  if  his  superiors  should  refuse  to  enter  him,  he  must  run  precepts  against 
every  one  of  them  ;  and  if  they  should  happen  not  to  be  entered  themselves,  he  must 
pursue  declarators  against  them  all  before  ne  can  establish  a  right  to  his  feu.  These 
hardships,  in  many  cases,  might  be  so  heavy,  that  it  would  be  more  eligible  for  the 
vassal  to  give  up  his  feu,  than  to  submit  to  them.  And*  as  a  superior  cannot  divide 
his  superiority,  neither  can  a  vassal  voluntarily  dispone  his  feu  without  the  superior's 
consent,  either  in  whole  or  in  part,  so  as  to  compel  the  superior  to  receive  the  pur- 
chaser as  his  vassal.  The  heir  of  the  vassal  may  run  precepts  ;  but  there  is  no  form 
of  process  known  in  our  law,  whereby  a  singular  successor  can  directl}r  compel  the 
superior  to  enter  him.  The  law  indeed  in  favours  of  creditors,  has  given  them  a 
remedy,  by  apprising  and  adjudication,  to  affect  their  debtor's  estate  ;  and  thereupon, 
by  legal  diligence,  to  proceed  against  the  superior  to  enter  the  creditor  fadendo  prout 
de  jure ;  but,  from  none  of  the  statutes  relative  thereto,  can  any  inconveniency  arise 
to  the  superior,  but  rather  an  advantage,  by  having  an  opportxmity  of  taking  the 
land  to  himself  at  a  competent  avail,  or,  in  lus  option,  a  year's  rent  for  entry  of  the 
new  vassal ;  but,  if  any  inconveniency  should  arise  to  the  superior,  it  is  believed, 
that  even  this  bout-gate  way  of  stating  the  purchasers  as  creditors,  so  as  to  carry  on 
adjudications,  would  not  avail,  e.g.  If  a  feu-holding,  for  which  the  vassal  paid  £10  of 
feu-duty,  should,  by  diverse  ahenations  of  small  parcels,  be  split  into  100  parts,  so 
that  each  of  the  vassals  should  be  only  obliged  to  pay  pence  for  pounds,  the  superior, 
upon  showing  cause,  would  not  be  obliged  to  divide  the  superiority,  or  the  feu-duty 
attending  upon  it,  into  such  small  reddendo's  as  would  not  be  worth  levying ;  but 
each  of  tiiese  parcels  divided  at  first  by  the  voluntary  act  of  the  vassal,  without 
consent  of  the  superior,  would  be  subject  in  solidum  to  the  payment  of  the  superior's 
feu-duty,  leaving  recourse  of  relief  to  the  vassals  paying,  against  the  remaining  co- 
vassals  in  the  same  feu.  And  this  principle  is  so  strongly  ingrafted  in  our  constitution, 
that,  in  the  case  where  a  superiority  falls  to  many  singular  successors,  by  apprising  or 
otherwise,  the  vassal  needs  only  take  inf ef tment  from  the  appriser  having  Ihe  greatest 
interest ;  at  least  this  doctrine  is  laid  down  by  Lord  Stair,  b.  2,  tit.  4,  §  17. 

Pleaded  for  Mr.  M*Millan,  &c.,  the  superior.  That  anciently  when  feus  were  under- 
stood to  be  granted  from  the  sole  favour  of  the  superior,  neither  the  one  nor  the  other 
could  ahenate  without  consent,  as  is  evident  from  lib.  2,  feud.  tit.  55,  7>r.  §  1,  though 
even  then  it  appears,  that  in  some  cases  feus  were  divisible.  But  ever  since  they 
became  the  proper  subject  of  commerce,  both  superior  and  vassal  are  considered  to 
have  very  different  interests  from  what  was  competent  to  them  by  the  ancient  feudal 
customs ;  and,  therefore,  the  vassal  [8819]  can  either  sell  or  gift,  not  only  without, 
but  contrary  to  the  will  of  the  superior  ;  and,  upon  the  same  principle,  the  superior 
can  dispose  of  the  superiority,  without  consent  of  the  vassal.  A  vassal  may  ahenate 
the  whole  or  a  part,  either  directly  or  indirectly,  upon  which  the  superior  must  grant 
infeftment,  though  it  cannot  be  denied,  that  it  is  prejudicial  to  the  superior  to  receive 
partial  vassals  in  the  fee  ;  and  if  this  holds  with  respect  to  the  vassal,  it  is  not  easy  to 
discover  u][>on  what  principle  the  same  rule  should  not  hold  with  respect  to  the  superior, 
his  obligation  to  the  superior  not  being  stronger  than  the  counter-obhgation  of  the 
vassal  to  him.  The  superior  is  understood  to  have  feued  out  his  lancb  at  a  lower 
rate,  in  respect  of  the  reserved  superiority ;  and  it  is  known  to  be  the  case,  that 
even  in  a  blench  holding,  one  can  sell  his  lands  at  a  higher  rate,  than  he  can  feu  them 
out  to  be  holden  of  himself  blench.  Besides,  as  a  superiority  may  be  purchased 
for  money,  it  is  as  much  the  superior's  estate,  as  the  feu  is  the  vassal's,  and  as  the 
vassal  may  multiply  vassals,  why  should  not  the  same  thing  be  allowed  to  the 
superior  ?  To  illustrate  this,  put  the  case,  that  the  superior's  whole  estate  consists 
in  a  superiority,  yielding  yearly  £1000  per  annum,  that  he  contracts  £500  of  debt ; 
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and  that  the  creditors  bring  an  adjudication  ;  will  it  be  said,  that  such  a  creditor  is 
not  under  the  regulations  of  the  statute  1672,  that  he  must  not  bring  a  special  adjudi- 
cation in  terms  of  the  statute  ?  may  not  the  debtor,  complying  with  the  rules  of  tiiat 
act,  save  the  rest  of  his  estate  from  being  adjudged  ?  and  wul  not  such  special  ad- 
judication expire,  and  evict  the  part  of  the  superiority  adjudged  ?  The  statute  makes 
no  distinction,  whether  the  debtor's  estate  consists  in  superiority  of  lands  feued  out 
or  in  the  feu  of  such  lands.  In  the  case  where  no  purchaser  offers,  the  act  1^1 
directs  the  estate  to  be  divided  amongst  the  adjudgers,  without  distinction  what 
kind  of  an  estate  belonged  to  the  debtor,  whether  property  or  superiority ;  which, 
upon  the  pursuer's  plan,  is  impracticable.  Again,  m  the  case  of  adjudgers  within 
year  and  day,  who  is  the  vassal's  superior  ?  as  the  statute  has  put  them  upon  the 
same  footing.  In  the  next  place,  though  the  defender's  right  is  a  superiority  micod 
the  pursuer,  yet  quoad  the  Prince,  the  immediate  superior,  his  right  is  a  ri^t  of 
property,  a  feu.  r^^ow,  if  the  pursuer's  doctrine  holds,  where  there  are  many  inter- 
mediate superiors,  there  can  be  no  partial  alienation  of  any  of  them,  no  adjudication 
could  go  against  them  in  terms  of  the  statute  1672 ;  that  statute  could  only  refer  to 
the  vassal  entitled  to  the  natural  possession  of  the  lands.  And,  with  respect  to  any 
inconveniency  that  may  arise  from  the  multiplying  charters  and  sasines,  the  law 
does  not  regard  that,  when  the  reUef  is  not  augmented ;  no  more  than  in  the  case 
where  the  vassal  divides  his  feu  amongst  many  different  hands,  which  always  puts 
the  superior  to  more  trouble  in  levying  his  feu-duty ;  see  Voet.  in  his  digr^sion 
de  feudis,  No.  103,  Julv  30, 1678,  Luss,  voce  Superior  and  Vassal. 

The  Lords  found  the  superior  could  not  convey  the  superiority  to  different  x>eT80i)a 
without  the  vassal's  consent.  C.  Home,  No.  169,  p.  284. 


No.  195.        [8822]  T>vLke  of  Montrose,  and  Others  v.  Sir  James  Colquhouv. 

January  31,  1781. 

Division  of  superiority  null,  when  made  without  consent  of  the  vassal. 

Sir  James  Colquhoun  is  proprietor  of  certain  estates  in  Dumbartonshire,  which 
he  holds  of  the  Duke  of  Montrose,  as  superior  ;  who  having,  with  the  design  of  creating 
freehold  qualifications,  parcelled  out  the  superiorities  of  these  lands  among  fourteen 
different  persons,  by  granting  to  them  liferent-rights.  Sir  James  instituted  against 
him  and  his  disponees,  a  reduction  of  these  rights,  as  being  productive  of  an  undue 
multiplication  of  superiors. 

Pleaded  for  the  defenders,  Imo,  **Alienatio  superioritatis  permittitur  dominis, 
dummodo  vassali  conditio  in  ea  non  sit  deterior."  This  rule  is  delivered  by  & 
Thomas  Craig  (lib.  2,  D,  11,  §  35),  and  results  from  the  first  principles  of  lav 
relative  to  property  in  general.  If  then  no  real  damage  arises  to  the  pursuer  from 
the  present  alienations,  they  ought  to  receive  the  sanction  of  the  Court. 

Those  parts  of  the  feudal  law,  which  are  now  obsolete  or  abrogated,  being  otpt- 
looked,  it  is  evident,  that  the  connection  of  superior  and  vassal,  imports  only,  on  the 
part  of  the  superior,  an  obligation  to  enter  the  heirs  or  singular  successors  of  his 
vassal ;  and,  on  the  part  of  the  latter,  that  of  acknowledging  the  former,  by  taking 
the  holding  from  him,  and  paying  the  casualties  of  entry  and  relief,  together  with  the 
ordinary  annual  prestations.  In  none  of  these  respects  does  the  condition  of  the 
pursuer  become  worse,  in  conseauence  of  the  present  multiplication  of  superiors,  bv 
liferent  infeftments,  which  are  au  liferents  by  constitution.  For,  as  to  the  casuaHaes, 
it  appears,  from  the  authorities  of  our  lawyers,  as  if  liferenters  of  this  sort  had  not 
even  tiie  power  of  entering  heirs ;  but  it  is  clear,  that  the  existence  of  a  liferent, 
though  by  reservation,  does  not  bar  the  fiar  from  the  exercise  of  his  right  of  superiority ; 
and  consequently  leaves  to  the  vassal  an  option  of  resorting  to  him  for  an  entir ; 
Craig,  1.  2,  d.  12,  §  16.  lb.  d.  17,  §  42 ;  Erskine,  b.  2,  t.  9,  §  42.  Since  then  such  an 
option  is  reserved  to  the  pursuer,  his  condition,  in  this  respect,  is  nowise  altered  for 
the  worse.  And,  with  respect  to  the  annual  prestations,  these  wholly  consist  in 
blench  duties  of  an  elusory  nature  ;  and  no  effect  of  real  moment  can  be  produced  in 
them  by  any  multiplication  of  superiors. 
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Answered,  It  is  a  doctrine  of  the  feudal  law  established  in  ours,  "  Ut  vasallus  pro 
rino  feudo  plnres  dominos  habere  non  compellatur."  Consuet.  feud.  Stat.  Kob.  III. 
9th  June  1741,  Sir  John  Anstruther  v.  Alexander  Macmillan,  No.  190,  p.  8817. 
Hence  a  superior  cannot  convey  his  right  of  superiority,  so  as  to  interpose  another 
person  between  him  and  his  vassal.  And  hence  that  ri^ht  is  considered  as  a  jus 
individuum,  which  of  course  falls  to  one  only  of  several  heirs-portioners. 

The  defenders  have  denied  the  wisdom  or  expediency  of  this  principle,  in  relation 
to  the  present  case  ;  but  their  reasoning  is  erroneous.  The  power  of  [8823]  entering 
vassals  is  the  characteristic  of  the  right  of  superiority.  Accordingly,  though  the 
infeftment  of  a  person,  interposed  between  the  superior  and  vassal,  is,  quoad  the  right 
of  superiority,  void  and  null ;  yet  this  infeftment  will  carry  in  favour  of  the  grantee, 
as  a  donatary  or  assignee,  all  the  duties  and  casualties  of  superiority  ;  and  the  only 
criterion  of  its  nullity  is,  that  it  confers  not  the  power  of  entering  vassals ;  Lord  Stair, 
b.  2,  1.  4,  §  5.  Douglas  of  Eelhead  v.  Vassals,  SOth  Jan.  1671,  voce  Superior  [and 
Vassal.  Every  right  of  superiority,  therefore,  whether  in  liferent  or  in  fee,  necessarily 
comprehending  the  privilege  of  entering  vassals,  it  is  plain,  that  in  this,  as  well  as  in 
other  respects,  the  right  of  the  liferenter,  while  it  subsists,  is  exclusive  of  that  of 
the  fiar ;  which,  meanwhile,  remains  dormant  or  suspended ;  Stair,  b.  2,  I.  6,  §  8. 
And  hence  has  arisen  the  general  practice,  that  liferenters  concur  with  fiars  in  grant- 
ing charters  or  precepts  ot  dare  constat.  Thus,  it  is  evident,  that  the  multiplication 
of  superiors,  which  the  Uferent-conveyances  in  question  were  designed  to  create, 
would  be  attended  with  every  effect  belondng  to  the  right  of  superiority ;  and,  of 
course,  would  subject  the  pursuer  to  the  obvious  inconveniences  which  must  result 
from  a  vassal's  subordination  to  thirteen  additional  superiors. 

The  Court  "  sustained  the  reasons  of  reduction." 

In  a  reclaiming  petition  against  this  judgment,  the  defenders  endeavoured  to 
found  an  exception  from  the  general  rule  thereby  adopted,  upon  this  alleged 
specialty,  that  several  of  the  subjects  in  question,  though  by  the  indulgence  of  the 
superior,  they  have  been  contained  in  one  charter,  were,  however,  different  tene- 
ments, and  held  .for  different  prestations.  But  the  Court  refused  this  petition, 
without  answers. 

Lord  Ordinary,  Gardbnston. — Act.  Baillie. — Alt.  Lord  Advocate,  H.  Erskinb. — 

Clerk,  Robertson. 

S.  Fol,  Die,  V.  3,  p.  427.    Fac,  Col,  No.  25,  p.  46. 

*^*  This  case  was  appealed. 

The  House  of  Lords,  19th  February  1782,  "Ordered  and  Adjudged,  That  the 
appeal  be  dismissed,  and  the  interlocutors  complained  of  be  affirmed." 


No.  212.  [8838]  Sir  John  Scott  of  Ancrum,  Baronet,  and  Patrick  Kerr  of  Abbot- 
rule,  Esq.  V,  Sir  John  Dalrymple  of  Cowsland,  Baronet.    January  17, 1781.  • 

The  objections  to  a  claim,  that  there  had  been  a  want  of  form  (not  essential)  in  taking 
the  sasine,  that  there  was  a  confusion  in  the  description  of  the  lands,  and  that 
the  writer  of  the  disposition  was  not  properly  designed,  were  repelled. 

Sir  John  Dalrymple  claimed  to  be  enrolled  at  the  time  mentioned  in  No.  97, 
p.  8681 ;  and,  as  his  qualification  stood  upon  part  of  the  same  lands  with  Sir  Gilbert 
Elliot's,  the  same  objection  was  stated  upon  the  decreet  of  division,  and  reference  was 
made  to  the  ar^^uments  pleaded  for  and  against  Sir  Gilbert  Elliot.  But  the  three 
following  objections  were  also  stated. 

In  the  first  place.  There  is  a  nullity  in  Sir  John  Dalrymple's  sasine.  It  bears  to 
have  proceeded  upon  the  precept  contained  in  the  charter  from  the  crown  in  favour 
of  Sir  Gilbert  ElUot ;  and,  although  it  mentions  that  a  disposition  and  assignation 
was  granted  by  Sir  Gilbert  Elliot,  in  Sir  John  Dalrymple's  favour,  which  might,  if 
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properly  used,  have  authorised  infeftmg  Sir  John  under  the  crown-charter ;  jet  the 
instrument  of  sasine  does  not  mention  that  this  disposition  and  assignation  was 
received  by  the  bailie  from  the  attorney,  or  that  it  was  delivered  to  the  notary,  aod, 
by  him,  or  any  other  person,  openly  read  and  published  to  the  witnesses ;  or  ihax^ 
after  such  publication,  sasine  was  given  to  Sir  John,  in  virtue  of  the  assignation. 
The  sasine,  therefore,  was  given,  not  only  contrary  to  the  uniform  practice  in  all 
such  cases,  but  contrary  to  the  clearest  principles  of  law  and  common  sense  ;.  for  it  was, 
in  fact,  the  same  as  a  sasine  without  any  warrant  whatever.  In  order  to  shew  the 
practice,  and  make  the  imperfection  of  the  present  sasine  appear  more  evident,  a 
copy  was  subjoined  to  the  petition,  with  the  omissions  printed  in  Italics. 

In  the  second  place,  The  lands  of  Kaimside-park  and  Eaimsmuir-park,  fall  under 
the  lot  of  Sir  John  Dabymple's  qualification,  but  are  neither  in  his  disposition  nor 
sasine. 

And,  lastly,  The  writer  of  the  disposition,  by  Sir  Gilbert  Elliot  to  Sir  John 
Dabymple,  is  not  designed,  and,  consequently,  the  disposition  itself  is  absolutely 
null  and  void,  by  the  acts  1593,  c.  175,  and  1681,  c.  5.  The  writer  is  called  John 
Scott,  clerk  to  the  signet ;  but  there  is  no  such  person  in  existence  ;  so  that»  if  the 
writer's  name  be  truly  John  Scott,  yet  surely  his  designation  is  false,  which  comee  to 
the  same  thing  as  no  designation  at  all. 

[8839]  In  answer  to  the  first  objection,  it  was  observed.  That  there  was  a  distinction 
made  by  our  lawyers,  between  the  formalities  of  a  sasine  and  its  essentials  ;  but  that 
the  publishing  and  explaining  the  assignation  of  a  precept  was  never  said  to  be  even 
a  formality,  and  much  less  an  essential  solemnity  of  the  sasine.  It  may  have  been 
introduced  into  [some  practice,  ab  majarem  cautdam,  but  was  never  necessary;  and, 
so  far  is  the  practice  from  being  uniform,  as  set  forth  by  the  complainers,  that,  in  the 
very  book  which  is  put  into  the  hand  of  every  notary,  as  his  guide,  called.  The 
Art  and  Office  of  a  Notary  PMic,  there  is  no  more  required  than  what  was  done  in 
this  case,  viz.  producing  and  exhibiting  the  assignation,  without  a  syllable  of  reading 
it  over,  publishing,  or  explaining.  The  form  in  the  Supplement  of  Spottiswood*a 
Styles  differs  a  little  from  that  now  mentioned,  but  still  more  from  the  conoiplainer^s 
form,  particularly,  in  so  far  as  concerns  this  objection.  The  rule  laid  down  in  act 
1693,  c.  35,  respecting  the  sasine  of  an  heir  or  assi^ee,  is  clearly  to  the  same  purpose. 

The  secona  objection  arises  from  a  mistake  m  point  of  fact ;  for  Kaimside  and 
Eaimsmuir  are  only  parcels  of  Eaims-farm,  which  i?  all  in  Sir  John's  infeftment ;  and 
the  reason  why  they  got  particular  names,  was  in  order  to  ascertain  the  rent  of  them 
by  the  oaths  of  the  tenants,  when  the  decree  of  disjunction  was  applied  fox.  The 
farm  of  Kaimes,  all  excepting  these  parcels,  was  in  Sir  Qilbert  Elliot's  own  pos- 
session. 

As  to  the  third  objection,  it  is  confessed  that  there  is  here  a  trifling  omission ;  for 
the  writer,  through  the  hurry  of  making  out  different  dispositions,  wherein  he  was 
designed,  "  John  Scot  clerk  to  Cornelius  Elliot  writer  to  the  signet,"  had,  in  this, 
omitted  the  words,  "  To  Cornelius  Elliot  writer."  But  though  this  might  seem  to 
fall  under  the  letter  of  the  law,  yet  it  does  not  fall  under  the  spirit  of  it.  The  acts 
1593  and  1681  were  meant  to  prevent  frauds  in  testaments,  and  other  deeds,  which 
appeared  after  the  granter's  death,  where  the  strictest  precaution  are  necessary. 
But  here  both  the  writer  and  granter  are  at  hand,  to  confirm  the  authenticity  of  the 
deed  ;  and  the  Court  have  allowed  an  omission  of  this  kind  to  be  supplied,  in  cases 
of  much  more  importance.  This  was  done  particult^rly,  in  the  case  of  Duke  of 
Dougl^  V,  the  Creditors  of  LittlegiU,  voce  Writ.  In  that  case,  which  was  a  ranking 
of  creditors,  an  adjudication  was  produced,  which  proceeded  on  a  doqueted  account 
in  1663.  The  writer  of  the  doquet  was  not  designed ;  but  the  Court  allowed  that 
want  to  be  supplied  by  proof. 

Eeplied  on  this  last  objection  ;  That  the  acts  are  so  far  from  being  in  Uny  shape 
limited  to  testaments,  that  the  very  deeds  expressly  mentioned  in  them  are  charters 
and  contracts.  And,  as  to  the  case  of  the  Duke  of  Douglas,  the  decision  there  went 
upon  a  relaxation  of  the  act  1593,  or  a  doubt  of  its  meaning.  This  is  evident  from 
a  decision  collected  by  Fountainhall,  Maxwell  cofUra  Earl  of  Nithsdale,  f;oce  Wbtt, 
where  the  Lords  foimd  that  the  practice  had  [8840]  allowed  the  condescending  apoQ 
the  writer,  or  his  designation,  till  that  was  discharged  by  act  1681. 

DupUed  ;  The  freeholders  could  not  judge  of  the  validity  or  truth  of  any  deed, 
which  was,  ex  faciei  complete,  as  in  the  present  case ;  and,  even  suppose  a  regular 
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process  of  reduction  had  been  brought,  the  acknowledgment  and  homologation  of  the 
granter  would  have  been  an  unanswerable  defence. 

"  The  Lords  repelled  the  objections,  and  dismissed  the  complaint." 

Act.  H.  Erskine. — Alt.  E.  Blair  k  K.  Dundas. 

D.  Fac,  Col,  No.  15,  p.  28. 

No.  234.     [8858]  James  Lindsay  Carnegie  v.  George  Robertson  Scott. 

February  26,  1796. 

Where  an  objection  is  palpable,  and  can  be  verified  instanter  by  documents  produced, 
it  is  incumbent  on  the  freeholders  to  reject  the  claim.  Thus  it  is  a  competent 
objection  in  a  court  of  freeholders,  that  the  sasine  of  a  claimant  proceeds  on 
an  exhausted  precept. 

Miss  Isabella  Scott  was  infeft  in  1773,  upon  a  Crown  charter,  in  lands  in  Forfar- 
shire, which  afford  a  freehold  qualification. 

It  having  been  discovered,  after  the  death  of  the  notary  who  took  the  infeftment, 
that  he  had  omitted  to  sign  the  2d,  4th,  6th,  and  8th  pages  of  the  sasine  (which  con- 
sisted in  all  of  14),  she,  in  1789,  took  infeftment  a  second  time,  on  the  same  precept, 
and  a  second  instrument  of  sasine  was  made  out.     Both  sasines  were  duly  recorded. 

Mr.  Greorge  Robertson  having  married  Miss  Scott,  he  claimed  to  be  put  on  the  roll 
of  freeholders,  as  her  husband,  and  produced,  as  his  title,  the  charter  above  mentioned 
and  sasine  1789. 

Mr.  Lindsay  Carnegie  objected,  that  a  former  sasine  having  been  taken  on  the 
charter,  that  produced  by  the  claimant  was  null,  as  proceeding  upon  an  exhausted 
precept. 

The  Court  of  freeholders  having  repelled  the  objection,  Mr.  Carnegie  presented  a 
petition  and  complaint,  along  with  which  he  produced  an  extract  of  the  sasine  1773. 

In  defence,  Mr.  Robertson  Scott 

Pleaded  ;  Imo,  The  sasine  1789  is  ex  facie  legal  and  regular  ;  and  it  is  an  estab- 
lished rule  of  election  law,  that  freeholders  are  not  entitled  to  refuse  enrolment  upon 
any  objection,  which,  like  the  present,  requires  eictrinsic  evidence  to  support  it ; 
Wight,  p.  222  ;  26th  February  1745,  Dunbar,  No.  220,  p.  8844  ;  5th  February  1760, 
Campbell,  &c.  v.  Muir,  No.  8,  p.  7783 ;  28th  July  1761,  Stewart,  No.  18,  p.  8579 ; 
9th  January  1755,  Forrester,  No.  137,  p.  8755  ;  17th  February  1779,  Bum,  No.  230, 
p.  8852. 

But,  2do,  The  sasine  1789  is  in  fact  unexceptionable ;  for,  although  two  valid 
sasines  in  fee  cannot  be  taken  on  the  same  precept,  yet,  where  the  first  is  inept,  the 
second  will  be  effectual.  Now,  the  act  1696,  c.  15  (which  appears  from  the  act  of 
sederunt,  17th  January  1756,  to  extend  to  sasines)  directs  every  page  to  be  signed 
by  the  notary ;  and  such  accordingly  is  the  invariable  practice.  The  sasine  1773 
was  therefore  null,  four  of  its  pages  not  being  signed  by  him. 

Answered ;  Imo,  The  objection  stated  to  Mr.  Scott's  enrolment  did  not  require 
the  aid  of  extrinsic  evidence  ;  for  the  sasine  1773,  being  part  of  the  claimant's  own 
titles,  could  not  be  so  considered.  Besides,  any  written  evidence  by  which  a  nullity 
in  the  title  is  proved,  is  competent  to  be  judged  of  by  the  freeholders  ;  and  new  evi- 
dence may  even  be  received  in  this  Court.    See  Wight,  p.  143. 

2do,  The  sasine  1773  is  in  every  respect  legal  and  valid.  The  act  1696  resulated 
the  subscription  of  securities  only.  The  mode  in  which  notaries  must  subscribe 
sasines,  was  previously  settled  by  1686,  c.  17,  which  declares  it  la¥rful  to  write  sasines 
by  way  of  book,  '*  each  leaf  being  signed  by  the  notary  and  [8859]  witnesses,"  an 
enactment  which  was  strictly  complied  with  in  the  sasine  1773  ;  and  that  the  statute 
1686  is  altogether  independent  of,  and  was  not  repealed  or  qualified  by  the  act  1696, 
is  clear  from  the  latter  only  requiring  that  the  witnesses  should  subscribe  the  last  page 
of  the  deed,  whereas  the  former  ordains  that  the  witnesses  to  a  sasine  shall  sign  every 
page  of  it ;  a  form  which  is  at  this  day  indispensable. 

The  act  of  sederunt  1756  is  inaccurate,  in  supposing  that  the  act  1696  regulates 
the  subscription  of  sasines. 
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The  Court,  on  the  grounds  stated  for  the  complainer,  '*  found  the  respondent  was 
not  entitled,  in  virtue  of  his  titles  claimed  upon,  to  be  enrolled  in  the  roll  of  freehoMen 
for  the  shire  of  Forfar ;  and  therefore  granted  warrant  to,  and  ordained  the  Sheiifi- 
clerk  of  the  said  shire  to  expunge  his  name  from  the  said  roll." 

For  the  Complainer,  Lord  Advocate  Dundas,  Solicfior-Qeneral  Blair^  Geo. 
Fergusson,  Arch.  Campbell,  Jun. — Alt.  H.  Erskine,  Hat,  Mat.  Ross,  Ad. 
Gillies,  Geo.  Robertson  Scott.— Clerk,  Home. 

R.  D.  Fol.  Die.  V.  3,  p.  431.    Fac.  Cd.  No.  207,  p.  491. 


No.  255.    [8871]  Patrick  Proctor  r.  Sir  David  Carneoy.    May  14, 1796. 

A  claimant  having  produced,  before  a  court  of  freeholders,  a  disposition  from  Com- 
missioners, containing  an  assignation  to  a  precept  of  sasine  m  a  Crown  charter 
in  favour  of  their  constituent,  and  his  claim  having  been  rejected,  because  he 
did  not  produce  the  commission  under  which  the  disposition  was  granted,  it  was 
found,  that  the  objection  might  be  removed  by  his  afterwards  producing  it  in 
the  Court  of  Session. 

Patrick  Proctor  claimed  to  be  enrolled  as  a  freeholder  in  Forfarshire,  and  produced 
a  charter  from  the  Crown,  containing  lands  affording  a  freehold  qualification,  in 
favour  of  the  Earl  of  Strathmore  ;  a  ^position  thereof  to  himself  by  Thomas  Lyon 
and  James  Dundas,  the  Earl's  Commissioners,  containing  an  assignation  to  the  un- 
executed precept  in  the  charter,  and  an  instrument  of  sasine  taken  in  virtue  of  it  in 
his  favour. 

But  he  did  not  produce  the  Earl's  commission  to  Messrs.  Lyon  and  Dundas ; 
'  and  although  it  was  referred  to  in  his  claim,  neither  its  date  nor  that  of  its  registration 

were  specified.  Nor  did  it  appear  from  his  sasine,  that  it  had  been  produced  by  his 
attorney  to  the  Bailie  when  tne  infeftment  was  taken. 

To  these  titles  Sir  David  Carnegie 

Objected ;    A  claimant  before  his  enrolment,  must  produce  to  the  freeholders 

j  "  the  whole  titles  and  vouchers  of  his  qualification  "  ;  16th  George  IL    Mr.  Proctor 

I  ouffht  therefore  to  have  produced  Lord  Strathmore's  commission  to  Messrs.  Lyon 

and  Dundas,  as  forming  an  essential  part  of  his  titles  ;  because  without  it,  he  does  not 

connect  them  with  the  charter  on  which  his  infeftment  [8872]  proceeds  ;   f or  rt  is 

as  essential  to  their  validity,  that  the  commissioners  should  be  coimected  with  the 

I  charter,  as  that  he  should  connect  himself  with  them  by  the  disposition  ;  17th  February 

I  1767,  Sir  John  Gordon,  No.  157,  p.  8874 ;   lOth  February  1781,  Moodie,  No.  180, 

I  p.  8806  ;  23d  February  1790,  Nisbet,  No.  231,  p.  8855. 

2do,  The  act  1693,  c.  35,  declares,  '*  That  all  sasines  in  favour  of  a  disponee,  dif- 
ferent from  the  person  to  whom  the  original  precept  is  granted,  shall  be  nuU,  unless 
the  titles  by  which  the  former  has  right  to  it  are  deduced  in  the  instrument."  Mr. 
Proctor's  sasine  is  therefore  void,  from  its  neither  narrating  the  commission  to  Messrs. 
Lyon  and  Dundas,  nor  stating  that  it  was  exhibited  by  his  attorney  to  the  Bailie. 
Indeed,  independently  of  a  statute,  a  Bailie,  at  common  law,  cannot  give  a  valid 
infeftment,  unless  the  attorney  shew  a  complete  right  to  the  precept  in  the  person 
of  his  constituent ;  Craig,  1.  2,  d.  7,  §  8  ;  Stair,  b.  2,  t.  3,  §  16  ;  which  he  certainly 
did  not  do  in  this  case,  merely  by  producing  the  disposition  by  Messrs.  Lyon  and 
Dundas,  without  the  commission  empowering  them  to  grant  it. 

Answered  ;  Imo,  The  commission  from  Lord  Strathmore  formed  no  part  of  Mr. 
Proctor's  title  of  enrolment.  It  was  at  best  merely  a  link  in  his  progress,  which  it 
was  sujficient  to  refer  to  in  his  claim,  and  which  he  was  not  bound  to  produce  ;  10th 
February  1781,  Haldane,  No.  181,  p.  8806. 

2do,  In  all  cases,  the  delivery  of  the  precept  of  sasine,  and  of  a  conveyance  to  it, 
ex  fade  regular,  is  a  sufficient  warrant  to  the  Bailie  to  give  infeftment ;  Stair,  b.  3,  t.  2, 
§  17  ;  Ersk.  b.  2,  t.  3,  §  35  ;  Office  of  a  Notary,  pp.  71,  76  ;  and  in  practice  nothing 
further  is  required.    Nor  can  any  harm  arise  from  this  ;  because,  if  it  should  after- 
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wards  appear  that  the  conveyance  of  the  precept  flowed  a  non  habente,  the  sasine 
will  be  void  ;  while,  on  the  other  hand,  to  sustain  this  objection  would  strike  at  the 
rights  of  many  landed  proprietors. 

The  first  only  of  these  objections  was  stated  before  the  freeholders ;  and  they 
having  sustained  it,  Mr.  Proctor  presented  a  petition  and  complaint  against  their 
judgment,  and,  at  the  same  time,  produced  an  extract  of  the  commission  to  Messrs. 
Lyon  and  Dundass. 

On  advising  the  complaint,  with  answers  for  Sir  David  Carnegie,  in  which  the 
objection  to  Mr.  Proctor's  sasine  was  first  made,  a  majority  of  the  Court  thought  the 
decision  of  the  freeholders  right  on  the  first  objection,  which  rendered  it  unnecessary 
to  determine  the  second. 

But  on  advising  a  reclaiming  petition  for  Mr.  Proctor,  with  answers,  the  Court 
altered  tiieir  opinion,  and  thought  both  objections  should  be  repelled.  The  com- 
mission by  Lord  Strathmore  (it  was  observed)  forms  no  part  of  Mr.  Proctor's  titles, 
although,  in  order  to  support  them,  he  is  no  doubt  bound  to  produce  it,  if  required. 
But  as  a  claimant  may  not  have  it  in  his  power  instantly  to  exhibit  collateral  or  supple- 
tary  evidence  of  this  sort,  it  is  fixed  by  the  case  of  Gordon,  No.  160,  p.  8876,  that  if  he 
should  be  rejected  by  the  freeholders  [8873]  ^ot  not  doing  so,  he  may  remove  the  objec- 
tion, by  afterwards  producing  it  in  this  ^urt. 

The  objection  to  Mr.  Proctor's  sasine,  is  neither  sanctioned  by  the  statute  1693, 
nor  by  practice. 

The  Court  unanimously  repelled  the  objections. 

For  the  Complainer,  Lord  Advocate  Dundas,  SoiJciToit-GENERAL  Blair,  Geo. 
Fekousson,  Ar.  Campbell,  Jun. — Alt.  H.  Erskike,  Hat,  M.  Boss,  Gillies, 
Robertson  Scott. — Clerk,  Home. 

Fd.  Die.  V.  3,  p.  434.    Fac,  Cd.  No.  214,  p.  505. 


No.  6.  [8889]  Lindsay,  &c.  v.  Robert  Drummond.    July  20, 1744. 

The  number  of  messengers  in  the  shire  of  Edinburgh,  is,  by  statute,  limited  to  24.    The 
Lyon,  heralds,  and  pursuivants,  are  not  comprehended  in  that  number. 

Robert  Drummond  having  got  a  commission  from  the  Lord  Lyon  to  be  a  messenger 
for  the  shire  of  Edinburgh,  a  bul  of  suspension  was  offered  by  the  messengers  of  Edm- 
burgh  upon  two  grounds  ;  Imo,  The  bad  character  of  the  said  Robert  Drummond  ; 
2dly,  By  the  act  46th  Pari.  11,  James  VI.  the  number  of  messengers  to  serve  within 
the  shire  of  Edinburgh  is  limited  to  twenty-four,  whereof  the  Lyon  and  his  brethren 
the  heralds  and  pursuivants  make  seventeen ;  that  the  number  is  already  compleated ; 
and  that  there  is  a  jus  qitcBsitfAfn  to  the  messengers  already  admitted  to  bar  the  admission 
of  a  greater  number.  This  bill  of  suspension  being  reported  to  the  Court,  it  was  unani- 
mously refused  as  incompetent.  The  President  reasoned.  That  Mr.  Drummond  was 
de  fado  a  messenger  by  the  Lyon's  commission,  and  that  it  was  not  com-[9B90]-peteut 
to  turn  him  out  of  his  office  by  such  an  application  to  the  Court  of  Session  without 
first  appl3dng  to  the  Lyon,  against  whose  sentence  there  might  be  an  appeal  to  the 
Court  of  Session,  not  otherways.  Elchies  said.  That  if  the.  Lyon  should  name  one  to 
be  a  messenger  who  is  infamous  by  a  public  sentence,  or  otherways  rendered  incapable, 
remeid  might  lie  by  a  suspension ;  but  was  of  opinion  with  the  President  in  the  present 
case.  With  regard  to  the  number  of  messengers,  the  Court  was  of  opinion,  that  the 
Lyon,  heralds,  and  pursuivants,  are  not  to  be  counted  upon  to  fill  up  the  number 
of  messengers  for  the  county  of  Edinburgh. 

Fd,  Die,  V.  4,  p.  1.     Rem,  Dee,  v.  2,  No.  55,  p.  84. 
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No.  13.  [8883]  Welsh  v.  MTbaohs.    January  18, 1781. 

Cautioner  of  a  messenger  only  liable  for  his  actings  qua  messenger. 

John  Sype,  messenger,  was  entrusted  by  Welsh  with  letters  of  homing  and 
caption  against  one  of  his  debtors.  Instead  of  attaching  the  debtor's  effects  by 
poinding,  the  messenser  received  them  from  the  debtor  himself,  sold  them,  by  public 
roup,  to  the  extent  of  the  debt,  and  applied  the  proceeds  to  his  own  use.  He  became 
insolvent ;  and  Welsh,  the  creditor,  pursued  M  Veagh's  his  cautioners,  for  the  debt^ 
who 

Pleaded,  In  poindings,  the  office  of  a  messenger  is  to  appreciate  the  debtor's 
goods,  to  offer  them  to  the  debtor,  upon  payment  of  the  debt  to  the  creditor  or  his 
attorney,  and,  upon  the  debtor's  not  paying,  to  adjudge  and  deliver  them  to  tiie 
creditor  or  his  attorney.  The  creditor,  or  his  agent,  is,  by  the  form  of  the  diligence, 
supposed  to  be  present  to  receive  the  money  or  the  goods,  and  to  take  instruments 
thereon.  Stair,  book  4,  tit.  47,  §§  32,  33 ;  Office  of  a  Messenger,  pp.  299,  315.  And 
the  messenger  has  neither  the  custody  of  the  one  nor  of  the  other. 

The  defenders  are  cautioners  for  the  messenger's  faithful  and  exact  performance 
of  the  duty  of  a  messenger.  Beyond  that  they  have  no  concern.  Had  the  creditor, 
in  this  case,  attended  personally,  or  employed  an  agent  in  due  form  ;  as  the  money 
was  recovered  from  the  debtor,  it  would  have  been  delivered  to  him.  Instead  of 
doing  so,  he  has  employed  the  messenger  as  his  agent.  If  the  messenger  has  betrayed 
that  trust,  the  creditor  has  himself  only  to  blame. 

This  defence  is  clearly  established  by  the  statute  1587,  cap.  46,  defining  the 
nature  of  the  obligation  imposed  on  the  cautioners  of  a  messenger.  No  security 
is  there  directed  to  be  taken  against  embezzlements  ;  although  the  species  of  mal- 
versation would  have  formed  its  most  important  object,  if  falling  within  the  compass 
of  the  office.  It  provides  solely  against  the  improper  execution  of  diligence.  Iii 
like  manner,  the  bond  of  cautionary  lodged  in  the  Lyon  Court  takes  the  securities 
bound  ''  for  the  damage,  interest,  and  expenses,  which  the  lieges  shall  sustain  through 
the  negligence,  fraudful,  or  informal  execution  of  the  messenger." 

Such  being  the  nature  of  a  messenger's  duty,  to  which  the  obligation  of  his 
cautioner  precisely 'corresponds,  no  practice  of  creditors  entrusting  messengers  to 
levy  money,  can  subject  the  cautioners  beyond  their  bond.  But  the  general  custom 
is  to  send  a  writer  alon^  with  the  messenger,  who  acts  as  attorney  for  the  creditors ; 
so  that  the  practice  is  likewise  in  favour  of  the  defenders.  It  may  be  said,  that  the 
messenger  ought  to  have  executed  the  caption  ;  and  the  cautioners  being  confessedly 
liable  for  the  messenger's  negligence  will  be  subjected  to  the  debt  on  that  ground. 
The  answer  is,  that  the  messenger  having  recovered  payment  of  the  debt,  could  not 
execute  the  caption. 

Answered  for  the  creditors,  The  statute  1587  requires  security  to  be  found  ^'  for  the 
skaith,  damage,  and  interest  of  parties  grieved  by  the  falsehood,  negli-[8894]~gci^<^^ 
or  informality  of  the  officer."  The  bond  of  cautionry  bears,  "  that  the  officer  shall 
leally,  truly,  and  honestly,  use  and  exerce  the  office  of  messengery."  So  far  as  the 
messenger  did  not  execute  the  diUgence  of  law,  by  poinding  and  imprisonment,  he 
has  neglected  his  duty  ;  so  far  as  he  recovered  a  debt,  in  consequence  of  the  diligence, 
and  embezzled  it,  he  has  not  honestly  exercised  his  office,  and  his  cautioners  aie 
therefore  liable. 

The  verba  solemnia  in  the  execution  of  poinding  do  indeed  seem  to  imply  the 
presence  of  the  creditor,  or  his  attorney.  But  as  this  practice  would  be  very  incon- 
venient and  expensive,  it  is  scarcely  ever  followed.  Accordingly,  there  is  not 
a  week  in  which  messengers  do  not  recover  debts  in  consequence  of  ultimate 
diligence.  If,  by  means  of  such  subtle  distinctions  as  the  present,  their 
cautioners  could  shake  themselves  loose  from  their  obligation,  the  salutary  regu- 
lation introduced  by  the  statute  1587,  for  the  security  of  creditors  unacquainted 
with  the  character  of  the  messengers  they  employ,  would,  in  a  great  measure,  be 
frustrated. 

Neither  is  the  trust  conferred  on  the  messenger,  nor  the  risk  to  which  his  cautioners 
are  subjected,  greater  in  this  case  than  in  many  others  which  fall  within  that  depart- 
ment.    Thus,  if  a  messenger  is  employed  in  executing  a  caption,  and  allows  the 
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debtor  to  escape,  or  if  he  is  directed  to  inhibit,  and  neglects  it,  Are  not  his  cautioners 
bound  to  indemnify  the  party  suffering  ? 
"  The  Lords  sustained  the  defences." 

Lord  Ordinary,  Stonefield. — Act.  James  Boswell. — Alt.  Alexander  Millar. — 

Clerk,  Campbell. 

C.  Fd,  Die.  V.  4,  p.  1.     Fac.  Col.  No.  16,  p.  30. 


No.  1.  [8895]  I^rd  Fleming  v.  Lord  Ross.    February  7, 1566. 

Ane  miln  is  not  comprehendit  nor  cumis  under  the  generall  word  or  appellatioun 
of  pertinentis  ;  because  ane  miln  requires  ane  special!  and  severall  sasine. 

Fd.  Die.  V.  1,  p.  574.    Balfour  (Pertinents),  p.  175. 


No.  2.      Countess  of  Hume  v.  Tenants  of  Alcambus  and  Mr.  Eodoer  Hog. 

February  5,  1667. 

Though  mills  are  distinct  tenements  and  not  carried  as  part  and  pertinent ;  yet  in 
a  barony,  which  is  nomex  universitatis,  mills  though  not  expressed  are  com- 
prehended. 

The  Countess  of  Hume  being  provided,  by  her  contract  of  marriage,  to  the  lands 
of  Alcambus,  Pyperlaw,  and  Windilaw,  extended  to  twenty-four  husband-lands, 
she  gets  a  charter  upon  her  contract,  bearing,  for  implement  thereof,  to  dispone  to 
her  the  lands  and  barony  of  Alcambus,  &c.,  with  a  sasine  taken  at  Alcambus.  She 
thereupon  pursues  the  tenants.  Compearance  is  made  for  Mr.  Boger  Hog,  and 
other  creditors,  who  bought  these  lands  from  Wauchtoun,  who  had  bought  them 
from  the  Earl  of  Hume,  and  alleged  absolvitor  from  the  mails  and  duties  of  the  mill 
of  Alcambus,  because  my  Lady  by  her  contract  of  marriage  was  not  provided  to 
the  mill,  neither  was  she  infeft  therein,  per  expressum,  and  mills  do  not  pass  as 
pertinents,  without  special  infeftment ;  2do,  Absolvitor  for  the  rents  of  Pyperlaw 
and  Windilaw,  because  my  Lady's  sasine,  bears  only  infeftment  in  the  lands  of 
Alcambus,  and  mentions  not  these  lands  which  are  particularly  in  the  contract. 
The  pursuer  answered  to  the  first,  That  by  her  charter,  she  was  infeft  in  the  lands 
of  Alcambus,  with  the  mills,  with  other  lands  mentioned  therein,  &c. ;  2dly,  That 
Alcambus  bore,  by  her  charter,  to  be  a  barony,  which  is  ru)inem  univeraitaiis, 
[8896]  ^^^  carries  mills,  albeit  not  exprest.  To  the  second,  It  is  offered  to  be  proven, 
that  Alcambus  is  the  common  known  designation,  and  is  commonly  known  to  com- 
prehend Pyperlaw  and  Windilaw,  as  parts  and  pertinents  thereof,  and  that  they  are 
all  holden  of  one  superior,  and  lie  contigue,  so  that  they  are  naturally  united,  and 
without  any  further  union  in  a  barony  or  tenement,  and  a  sasine  upon  any  place 
of  them  serves  for  all.  It  was  answered  for  the  defender,  to  the  first  point,  Alcambus 
was  not  a  barony,  neither  doth  the  designation  thereof  by  the  Earl  of  Hume,  make 
it  a  barony,  unless  it  were  instructed.  2dly,  The  adding  of  mills  in  the  charter,  if 
the  Lady  had  not  right  thereto  by  the  contract,  is  a  donation  by  a  husband,  and 
is  revocked  by  his  disposition  of  the  lands  of  Alcambus,  and  mill  thereof,  to  the 
Laird  of  Wauchtoun,  the  defender's  author.  The  pursuer  answered,  that  the  charter 
was  but  an  explication  of  the  meaning  of  the  parties,  that  by  the  contract  the  inten- 
tion was  to  dispone  the  mill,  especially,  seeing  the  mill  hath  no  sucken  but  these 
husband-lands  of  Alcambus,  which  are  disponed  without  any  restriction  of  the 
multure,  so  that  the  mill  would  be  of  littlc^consequence  without  the  thirle. 

The  Lords  having  compared  the  contract  and  charter,  found  that,  by  the  contract, 
th^  Lady  could  not  have  right  to  the  mill,  albeit  dhe  would  be  free  of  the  multures ; 
and  found  that  the  charter  did  not  only  bear  for  implement  of  the  contract,  but 
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also  for  love  and  favour  ;  and  so  found  the  adjection  of  the  mill  to  he  a  donation 
revocked ;  nor  had  they  respect  to  the  designation  of  the  lands  as  a  baronj,  \ni 
they  found  it  relevant,  if  the  Lady  should  prove  that  it  was  a  barony,  to  cairr  the 
right  of  the  mill,  or  that  in  my  Lords  infeftments,  there  was  no  express  mention  of 
the  mill,  but  that  my  Lady  had  them  in  the  same  terms  my  Lord  had  them  ;  they 
found  also,  that  reply  relevant,  that  Alcambus  was  the  name  of  the  whole  lands, 
to  extend  the  sasine  to  the  lands  of  Pyperlaw  and  Windilaw,  though  not  named, 
and  that  they  might  be  yet  parts  and  pertinents  of  the  tenement,  under  one  common 
name.  Fol.  Die.  v.  1,  p.  574.    Stair,  v.  1,  p.  436. 


No.  3.    The  Lady  Halliburtoun  t?.  The  Creditors  of  Halliburtoun.     July  27, 1670. 

Though  a  mill  cannot  pass  as  a  pertinent,  yet  when  it  is  built  after  a  puichaa^'s 
infeftment,  it  accresces  to  him,  and  therefore  a  liferentrix  infeft  on  lands  on 
which  a  mill  was  afterwards  built  by  the  proprietor,  was  preferred  to  a  posterior 
appriser  infeft  expressly  in  the  mill. 

The  Lady  Halliburton  being  provided  by  her  contract  of  marriage  to  the  mains 
of  Halliburton,  with  the  mill  and  pertinents,  and  her  precept  of  sasine  bearing  warrant 
to  infeft  her  in  the  mains  and  mill,  by  earth  and  stone  of  the  land,  and  by  the  dap 
of  the  mill ;  her  sasine  having  the  said  precept  engrossed  bears  her  by  virtue  thereof 
to  be  infeft  by  the  earth  and  stone  of  the  land,  but  mentions  nothing  of  any  symbol 
for  the  mill,  or  of  any  reason  that  sasine  was  not  taken  of  the  mill,  because  it  was 
demolished ;  the  mill  being  there-[8897]~&tter  built  or  re-edified,  the  creditors  having 
apprised,  did  take  infeftment  of  the  mains  by  earth  and  stone,  and  of  the  mill  by 
clap  and  happer ;  and  now  in  a  competition  betwixt  the  Lady  and  them  anent  tbe 
rents  of  the  mill,  it  was  alleged  for  the  Creditors,  that  they,  ought  to  be  preferred, 
because  they  were  infeft  in  the  mill,  and  the  Lady  was  never  infeft  therein,  albeit  her 

>recept  of  sasine  bore  an  express  warrant  to  infeft  her  therein  by  clap  and  happer. 

!t  was  answered  for  the  Lady,  that  her  infeftment  of  the  land,  with  the  mill  and 
other  pertinents,  is  anterior  to  the  Creditors,  and  must  extend  to  the  mill,  albeit  she 
took  no  special  sasine  thereof,  because  there  was  no  standing  mill  at  the  time  of  ha 
sasine  ;  so  that  the  mill  being  built  by  her  husband  thereafter,  solo  cedit,  and  belongs 
to  her  as  a  pertinent ;  for  though  where  a  mill  is  before  infeftment,  it  cannot  pass 
as  a  pertinent  without  a  special  sasine,  yet  where  it  is  only  built  thereafter,  it 
accresces  to  any  party  infeft  in  the  land,  especially  being  infeft  in  the  land,  with  tiie 
mill  thereof. 

The  Lords  preferred  the  Lady,  she  proving  the  mill  at  the  time  of  her  contract 
and  infeftment  was  not  at  all  built,  or  having  been  built  was  demolished. 

F(rf.  Die.  V.  1,  p.  574.    Stair,  v.  1,  p.  701. 


rj 


No.  4.        il  M'DouoAL  V.  M'CuLLOCH.    February  28, 1684. 

Proprietor  of  thirled  lands  cannot  build  a  mill  within  the  thirle. 

M'Dougal  of  Logan  pursues  M^Culloch  of ,  to  demolish  a  mill  he  had  buih 

within  his  thirlage.  Alleged,  Imo,  A  mill  that  has  once  ffone  24  hours  cannot  be 
thrown  down,  ch  favarem  alimenUmim.  2do,  Though  my  lands  be  thirled  to  your 
mill,  which  is  the  mill  of  the  barony,  yet  that  cannot  hinder  me,  unless  my  charter 
did  expressly  restrict  me,  to  build  a  mill  within  my  own  lands,  especially  I  having 
a  clause  '*  cum  molendinis  et  multuris ''  in  the  tenendaa ;  seeing  I  am  willing  to  declare 
that  none  within  your  thirlage  should  ^nd  at  my  mill,  but  only  others  who  voluntanlT 
were  pleased  to  come  ;  and  that  Craig  was  clear  of  this  opinion,  1.  2,  dieg.  8.  An- 
swered, That  the  building  a  mill  within  his  thirle  could  be  interpreted  to  be  done  with 
no  other  design  but  in  cemtUationem  vicini,  and  that  it  was  tempting  those  within 
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the  sncken  to  abstract,  and  go  away  to  that  nearer  mill ;  and  whatever  was  Ciaig's 
opinion  non  refert :  Yet  he  seems  only  to  mean  where  one  was  thirled  for  a  dry  multure 
aUenarly,  ad  annuam  prestationemy  that  one  so  thirled  might  in  «uo  molam  edificare. 
The  Lords  on  the  report  of  Lord  Boyne,  find  that  the  defender  ought  not  to  have 
built  a  Tp'U  upon  the  thirled  lands,  and  that  inest  de  jure,  [8898]  though  he  be  not 
expressly  restricted  and  prohibited  in  his  charter ;  and  therefore  ordain  the  said  mill 
to  be  demolished ;  but  find  that  the  defender  is  not  obliged  by  the  nature  of  his  thirlage 
to  go  to  the  pursuer's  wind*mill,  but  only  to  his  water-mill  to  which  he  is  thirled  ; 
and  that  notwithstanding  of  the  alleged  defects  of  the  mill,  find  the  defender  liable 
for  the  multure  of  the  abstracted  corns,  except  those  that  are  acknowledged  by  the 
pursuer  ;  but  find  him  liable  for  the  hynd  bolls  ;  but  declare  that  in  case  the  time 
of  the  abstraction,  the  mill  of  the  barony  be  not  in  condition  to  serve,  then  find  the 
defender  Uable  for  the  multure,  but  not  for  the  small  duties  due  for  service. 

M'Culloch  having  reclaimed  against  this  interlocutor ;  and  it  being  of  new  reported, 
how  far  one  might  build  a  mill  within  another's  thirlage,  they  reviewed  the  afiair,  but 
still  adhered  to  their  former  interlocutor,  on  the  13th  March  1684.    See  Thirlage. 

Fol.  Die.  V.  1,  p.  574.    FountainhaU,  v.  1,  p.  276. 


No.  5.        Crawpoed  of  Carsburn  v.  Sir  John  Shaw.    February  28, 1695. 

Found  in  conformity  with  the  above. 

The  Lords  determined  the  controversy  betwixt  Crawford  of  Carsburn  and  Sir 
«Tohn  Shaw  of  Greenock,  about  the  thirlage  to  Greenock's  mill ;  and  they  adhered 
to  their  former  interlocutor,  declaring  the  thirlage  in  Greenock's  favour,  notwith- 
standing the  prior  resignation  and  infeftment  in  Carsburn's  person,  cum  molendinis 
et  mukuris,  and  the  practique  cited  in  1691,  Newbyth  contra  Whitekirk ;  See  Thirlage. 
Then  Carsburn  insisted  on  that  conclusion  of  his  summons,  seeing  no  more  was  thirled 
but  his  grana  crescentia,  and  that  he  had  a  [8899]  burgh  of  barony  wherein  corn  was 
daily  imported,  of  the  growth  of  other  lands,  that  quoad  invecta  et  iUata  he  might  build  a 
mill  of  his  own,  to  which  it  might  come,  and  which  could  not  be  construed  to  be  in 
emulation  of  Greenock,  seeing  he  was  to  take  nothing  of  his  thirlage  from  him  ;  and 
Craig,  speaking  of  mill-multures,  thinks  any  heritor  may  build  a  mill  on  his  own 
property,  though  his  lands  be  thirled  to  another  mill,  providing  he  do  no  wrong  thereto, 
but  only  take  out-landish  sucken,  and  not  grind  corns  that  are  astricted.  But  this 
is  a  temptation  to  transgress,  and  the  remedy  the  other  has  of  pursuing  them  for 
abstracted  multlires,  when  the  transgress  is  not  sufficient.  And  the  decision  Skene 
and  Dundas,  No.  5,  p.  5008  ;  does  not  come  up  to  this  point ;  for  there  it  was  contro- 
verted whether  Hallyards  was  thirled  or  not ;  and  therefore  the  Lords  would  not, 
fnedio  temvore,  ordain  his  mill  to  be  summarily  demolished  ;  and  therefore  the  Lords 
discharged  Carsburn  to  use  either  hand-mills  or  cums  in  prejudice  of  Greenock's 
astriction.  Fol.  Die.  v.  1,  p.  574.    Founlainhall,  v.  1,  p.  674. 


No.  6.  The  Magistrates  of  Edinburgh  and  the  Tacksman  of  their  Mills  v.  Jean 
Alexander,  Relict  of  Bailie  Adam  Cleghorn,  Brewer  in  Edinburgh.  December 
19, 1710. 

A  charter  granted  to  a  Royal  Burgh,  containing  this  clause,  una  cum  mclendinis  et 
ccBteris  perlinentiis  suis,  was  found  to  constitute  a  thirlage,  and,  of  consequence, 
to  restrain  the  brewers  from  using  hand-mills  for  grinding  malt,  though  the  brewers 
founded  on  the  common  presumption  of  liberty,  and  on  their  reddendo^  which  was 
only  watching  and  warding ;  but  it  was  found  incumbent  on  the  Town  to  prove 
possession,  for  preserving  their  thirlage  from  the  negative  prescription. 

In  the  action  at  the  instance  of  the  Magistrates  of  Edinburgh,  and  the  Tacksman 
of  their  mills  t;.  Jean  Alexander,  for  abstracted  multures  of  malt,  brewed  within 
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the  liberties  of  the  Town ;  the  pursuers  founded  upon  an  ancient  charter,  granted  by 
King  Robert  the  Bruce  to  the  Town  of  Edinburgh,  bearing,  "  Sciatas  nos  dedine  eit 
ad  feudifirmam  dimisisse,  et  hac  preesenti  carta  nostra  confirmasse  burgensibus  bnrgi 
nostri  de  Edinburgh,  prsedictum  burgum  nostrum  de  Edinburgh,  una  cum  Porta 
de  Leith,  molendinis  et  cfletens  pertinentiis  suis,  tenend.  et  habend.  eisdem  burgsnn- 
bus  et  eorum  successoribus  de  nobis  et  hseredibus  nostris  Ubere,  quiete,  plenaiie  et 
honorifice  per  omnes  rectas  metas  et  divisas  suas,  cum  omnibus  commoditatibus, 
libertatibus  et  asiamentis  quae  ad  dictum  bur^m  juste  spectare  solebant  tempore 
bonse  memorise  Re^s  Alexandri,  predecessons  nostri  ultimo  defuncti,  reddendo 
inde  nobis  et  hseredibus  nostris  annuatim  dicti  burgenses,  et  eorum  succesaores,  52 
mercas  Sterling,  ad  terminos  Pentecostes,  Sancti  Martini  in  hieme  pro  ec^uali  portione  " : 
Whereby  they  contended.  That  a  right  of  thirlage  was  clearly  constituted  in  favour 
of  the  Town,  confirmed  and  cleared  by  subsequent  charters  from  the  Sovereign, 
in  the  years  1603  and  1636,  containing  novodamtises,  mills,  and  multures,  and  also 
by  many  acts  of  Town  Council,  from  the  year  1655  inclusive,  till  the  year  1660,  dis- 
charging any  indweller  within  the  freedom  of  the  burgh,  to  pass  from  the  common 
mills  with  their  malt  to  grind  at  any  other  mill. 

[8900]  Answered  for  the  defender,  A  simple  charter  cum  molendinis,  without  so 
much  as  the  usual  words  cum  muUuris,  can  never  infer  a  new  thirlage  ;   espeeiallj 
considering,  that  this  charter  appears  not  to  be  the  original  erection  charter  of  the 
burgh,  from  its  confirming  to  the  burgesses  all  their  privileges,  as  possessed  in  the 
reign  of  King  Alexander ;   and,  therefore,  could  not,  if  the  thirlage  was  constituted 
before,  impose  a  burden  upon  the  burgesses  without  their  consent ;  seeing  jus  meum 
auferri  nequit  sine  facto  meo,  or  the  methods  of  law.     For,  though  the  disposition 
of  a  mill  conveys  a  thirlage  constituted  before,  as  an  accessory,  though  not  expressed, 
it  never  constitutes  a  thirlage.      It  is,  indeed,  essential  to  a  miU,  to  take  hire  for 
grinding,  to  which  all  who  grind  subject  themselves ;  but  an  obligement  not  to  with- 
draw from  the  mill  is  not  essential,  but  requires  to  be  constituted  as  other  adventitious 
rights.     Mills  are  mentioned  in  this  charter,  not  from  a  view  to  constitute  a  new 
thirlage,  but  only  to  convey  the  property,  and,  in  consequence,  any  former  astriction  : 
Because,  they  are  considered  as  separata  tenementa,  which  do  not  pass  as  part  and 
pertinent,  except  where  united  in  a  barony  ;  and  nan  constat  that  the  Town's  common 
good,  lying  without  the  Royalty,  was  erected  into  a  barony  :   Yea,  further,  a  clause, 
even  cum  molendinis  et  astrictis  multuris,  in  the  ordinary  acceptation,  doth  not  con- 
stitute a  new  astriction,  but  only  multures  formerly  constituted ;    unless  the  pro- 
prietor of  lands  dispone  his  mill  cum  astrictis  multuris,  who  is  presumed  to  thirl  thereby 
his  own  lands  ;    but  the  King  was  not  proprietor  of  the  burgher-tenements.    Nor 
is  there  any  implied  servitude  upon  the  burgesses  of  Edinburgh  to  the  mill  of  the 
burgh,  more  than  upon  any  other  heritors  through  the  country.     Their  being  united 
in  a  community  is  so  far  from  rendering  their  condition  worse  in  this  matter,  that  the 
granting  of  the  mills  with  the  other  common  good,  to  be  subservient  to  the  community, 
argues  for  their  freedom,  and  that  they  are  in  a  manner  the  masters  ;  the  erection 
of  a  Town  Council  being  for  order's  sake  ;   consequently,  their  property  is  not  pre- 
sumed to  be  subjected  by  such  a  general  charter ;    whatever  effect  it  might  have 
against  the  lands,  and  possessors  of  the  common  good,  which  the  community,  as 
masters,  may  thirl. 

Replied  for  the  pursuers,  Eling  Robert  Bruce's  charter  runs  in  the  express  terms 
of  an  original  charter,  giving,  granting,  disponing,  and  perpetually  confirming,  &c. 
And  the  clause,  with  all  the  commodities  and  liberties  pertaining  to  the  Town  in  King 
Alexander's  time,  doth  not  hinder  it  to  be  an  original,  especially  as  to  the  mills.  Nor 
doth  it  import,  that  the  charter  bears  not  cum  muUuris ;  for  a  disposition  of  mills 
carries  the  multures,  especially  where  mills  are  disponed,  as  here,  cum  suis  pertinentiiSj 
in  a  short  charter,  when  the  simplicity  of  the  age  did  not  use  many  words  to  express 
the  same  ;  multures  being  the  proper  pertinents  of  mills.  So  that  the  pursuers  are 
under  no  necessity  to  instruct,  that  the  thirlage  was  constituted  before  the  said 
charter  ;  2do,  It  is  a  mistake,  that  a  disposition  of  mills  doth  not  carry  the  servitude 
of  multures  not  constituted  before ;  for  the  whole  lands  of  a  barony  are  naturally 
a-[8901]'Stricted  to  the  mill  thereof,  without  any  thirlage  in  writ,  and  nothing  but  an 
infeftment  of  any  land  thereof,  cum  molendinis  et  muUuris,  can  secure  against  such 
a  thirlage ;  July  17th,  1629,  the  Laird  of  Newliston  t;.  Inglis,  voce  Pbescriptiok. 
And  the  erection  of  a  Burgh  Royal,  with  a  disposition  of  mills,  as  a  part  of  the  commop 
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good  thereof)  hath  as  great  a  privilege  as  any  erection  of  a  barony.  Besides,  the 
Town's  mills,  being  a  part  of  the  Royalty  of  the  bnrgh,  are  in  the  case  of  the  King's 
millS)  to  which  thirlage  is  sufficiently  instructed  by  simple  coming  to  the  mill,  without 
any  adminicle  in  writ ;  and  here  the  constitution  of  tnirlage  by  the  foresaid  charter 
is  cleared  and  fortified  by  acts  of  the  Town  Council,  and  a  continual  acquiescence 
of  the  brewers,  till  of  late  that  the  defender  began  to  abstract. 

DupUed  for  the  defender,  The  parallel  doth  not  hold  betwixt  a  barony  and  a 
burgh ;  for  it  is  upon  the  Baron's  right  of  property  of  the  lands,  and  his  presumed 
inclmation  to  have  his  own  tenants  go  to  his  own  miU,  that  the  presumption  of  thirlage 
is  founded  ;  since  greater  jurisdictions,  as  a  lordship,  county,  or  stewartry,  afford  no 
such  presumption.  As  the  Magistrates  and  Town  Council  of  a  burgh  (who  are  not 
propnetors  of  the  burgher-tenements,  but  only  administrators  of  the  common  good) 
could  not  constitute  a  servitude  by  their  deed  ;  so  no  presumption  can  arise  from  it. 
Besides,  it  seems  unnatural  for  a  burgh  to  be  thirled,  it  being  designed  for  habitation 
and  trade,  and  liable  to  no  burdens  but  what  are  imposed  by  Parhament.  Again, 
though  the  disposition  of  a  barony  will  carry  mills,  if  any  be,  as  a  pertinent,  and  sasine 
taken  on  the  lands  will  include  a  mill,  without  any  distinct  specific  symbol ;  yet  it 
cannot  be  conceived  that  a  Baron  is  under  a  necessity  to  thirl  his  lands  to  his  mill. 
On  the  contrary,  it  was  found  not  sufficient  to  thirl  lands,  that  they  were  part  of  a 
barony,  whereof  the  mill  belonged  to  the  pretender  to  the  thirlage  ;  July  12th,  1621» 
Douglas  V.  Earl  of  Murray,  voce  PBsscBiFnoN  ;  and  July  13th,  1632,  Earl  of  Morton 
o.  Feuars  of  Muckart,  Ibidem  ;  though,  indeed,  less  proof  in  such  a  case  will  be  sustained 
to  infer  a  thirlage.  As  to  the  case  of  Newliston  and  Inglis,  as  it  is  a  very  singular 
decision ;  so  my  Lord  Stair,  book  2,  title  7,  §  17,  supposeth  plainly  that  this  thirlage 
had  been  constituted  before,  and  that  disponing  a  part  of  the  lands  of  the  barony 
did  not  infer  a  Uberation,  unless  there  had  oeen  clauses  to  that  purpose  ;  2do,  There 
can  be  no  reasoning  from  the  parallel  of  the  King's  mills,  without  proving  immemorial 
possession.  Besides,  that  privilege  being  restricted  to  the  King's  property,  can 
never  be  extended  to  burghs. 

The  Lords  found,  that,  by  the  charter  granted  by  Eang  Robert  the  Bruce  to  the 
Grood  Town  of  Edinburgh,  a  thirlage  within  the  Royalty  to  the  Town  mills  is  consti- 
tuted ;  by  which  the  Good  Town  is  enabled  to  restram  and  hinder  the  brewers  to 
make  use  of  hand-mills,  or  other  engines,  or  do  any  other  thing  whereby  the  said 
thirlage  may  be  prejudiced  and  diverted.        Fol,  Die.  v.  1,  p.  674.    Forbes,  p.  453. 


No.  7.    [8903]  William  Cunningham  of  Craigens  v.  Thomas  Kennedy  of  Pannel. 

November  22,  1713. 

An  heritor  was  found  entitled  to  build  a  dam-dyke,  both  ends  of  which  rested  on  his 
own  ground,  above  a  mill  belonging  to  an  inferior  heritor  ;  the  water  returning 
into  the  same  channel. 

In  a  process  of  declarator^  at  the  instance  of  William  Cunningham  t;.  Thomas 
Kennedy,  and  the  counter  declarator,  at  the  instance  of  the  latter  [8904]  against 
the  former,  the  Lords  found,  that  Thomas  Kennedy  could  build  a  dam-dyke  on  the 
water  of  Lochre,  for  catherin^  of  the  water  to  his  own  mill,  above  the  place  where 
William  Cunningham  had  a  mill  upon  the  said  water ;  both  the  ends  of  the  dam-dyke 
being  made  to  rest  on  Thomas  Kennedy's  own  ground ;  and  it  being  so  built,  as 
not  to  divert  the  water  that  comes  over  it,  or  goes  from  his  mill,  from  returning  to 
the  channel  of  the  water,  and  goin^  to  William  Cunninjham's  mill,  below. 

Albeit  it  was  alleged  for  WiUiam  Cunningham,  That  he,  beyond  all  memory, 
had  been  in  possession  of  the  free  course  of  the  said  water  to  his  mill,  without  any 
dam-dyke  above  upon  it ;  and  Thomas  Kennedy's  building  one  now  was  novum 
opusy  which  would  hinder  William  Cunningham  of  that  aqucsdiustua,  so  far  as  necessary 
to  the  going  of  his  mill,  acquired  by  the  positive  prescription.  To  clear  that  jus 
aqucdductus  may  be  so  acquired,  he  cited  1.  3,  §  4,  D.  Be  aqua  quotidiana  et  astiva, 
1.  1,  §  .in  med,  D.  Be  aqua  et  aqucB  pluvim  arcend.  And  a  recent  case  of  Thomas 
Aitkenhead  of  Jaw  v.  Russell  of  Elrig  (not  reported), 
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In  respect  it  was  answered  for  Thomas  Kennedy,  Albeit  tiie  master  of  a  lower 
tenement  is  obliged  to  receive  therein  the  water  flowing  off  the  higher  tenemeat, 
it  was  never  before  pretended,  that  the  master  of  a  superior  tenement  was  oUi^ 
to  let  the  water  run  free  ;  Donell,  lib.  11,  c.  9, 1.  15,  c.  47.  L.  1,  f  12,  D.  De  aqu.  H 
aqua  pluv.  arcend.  et  ojnts  aliqtwd  in  sua  fadente  novum  non  paU^  nuntiariy  1.  2,  D. 
De  aperis  navi  nundatiane.  Nor  can  any  prescribe  a  right  to  hinder  another  to  do 
in  8U0  what  he  pleases,  especially  what  depends  ex  mera  facuUaU,  The  water^s 
having  always  run  free,  can  neither  be  called  Craigens'  nor  Thomas  Kemiedj's 
possession  of  the  free  course  of  the  water,  possession  being  rather  fadi  than  junM\ 
and  jus  aqwBductus,  and  a  free  water-course,  quite  different  things.  So  that  this 
case  hath  no  affinity  to  that  of  Jaw  and  Elrig,  where  it  was  not  a  declarator  of  1^ 
free  course  of  the  running  water,  but  of  a  water-gang,  made  by  way  of  ditch,  pro- 
ceeding furth  of  the  Loch  of  Elrig,  to  which  Jaw  had  an  express  title  by  charter  and 
sasine ;  whereas,  Craigens  cannot  pretend  to  infeftment  in  tiie  free  coiuve  of  t^e 
water  of  Lochre. 

It  seemed  also  to  weigh  with  the  Lords,  that  this  running  water  was  but  fumm 
privatum,  or  a  bum,  which  is  considered  as  a  part  of  the  lands  it  runs  througli ;  and, 
therefore,  the  heritor  of  the  lands  can  dispose  of  it  at  pleasure,  by  damming  up,  or 
otherwise,  for  his  own  use,  qui  hoc  facit  in  9uo,  provided  the  natural  course  be  not 
diverted,  so  as  to  hinder  the  water  to  turn  into  the  former  channel,  when  it  comes 
to  the  bounds  of  the  heritors  of  the  lands  below. — See  Property. 

Forbes  J  MS,  p.  4. 


No.  1.  [8906]  SoMEBViLLE  V,  Haiulton.    January  23,  1541. 

The  Lords  of  Council  decerned  in  a  cause  of  spuilzie,  moved  by  one  SomerviDe, 
Parish  Clerk  of  the  Kirk  of  N.  v.  one  called,  ui  recorder ,  Hamilton  and  his  Son,  That 
the  said  son  ought  to  answer  in  causa  spclii  intentata,  notwithstanding  that,  tempore 
spoliiy  Mr.  Thomas  Marjoribanks,  his  Procurator  alleged  he  was  but  six  years  okL 
and  so  could  not  peocarCy  nee  vim  committere,  nor  yet  be  obliged  ex  ddicto  causamU 
iefectu  intdlectus  in  iUa  causa.  Which  allegeance  the  Lords  thought  reasonable, 
in  causa  criminali,  sed  non  civili,  nee  cum  aliena  jactura  locupleletur  el  injusie  rem 
alienam  detinuerit.  Fd.  Die.  v.  1,  p.  575.    Sinclair,  MS,  p.  4. 


No.  6.  [8907]  AiTKBN  V.  Hewat.    January  9,  1628. 

In  an  exhibition  of  evidents,  the  Lords  found  no  process  against  John  Hewat, 
who  was  convened  as  haver  of  the  evidents,  because  it  was  alleged  that  be  iraa  within 
ten  years  of  age,  and  so  could  not  be  called  as  haver. 

Fd.  Die.  V.  1,  p.  575.    Kerse,  MS.  foL  186. 

'^^'^  Spottiswood  reports  this  case : 

In  the  action  pursued  by  Aitkin  v.  Mr.  Peter  Ewart,  the  defender  having  raised 
an  incident  for  recovery  of  some  writs  that  were  in  the  keeping  and  custody  ol  umou- 
hile  Alexander  Mowat,  and  now  were  in  the  hands  of  John  Mowat  his  eldest  lawnl 
son,  the  Lords  would  not  sustain  the  incident  against  John  Mowat,  because  he  wu 
a  pupil  within  the  age  of  12  years,  for  it  was  thought  that  a  pupil  could  not  be  cod> 
vened  as  haver,  seeing  he  had  not  himself  (so  to  say)  not  being  sui  poUns,  and  it 
was  holden  pro  confesso,  that  a  pupil  could  not  inichoare  possessionem  rei  aUems : 
but  the  <;|uestion  was,  whether  the  pupil  might  continue  his  father's  possession  (is 
was  in  this  case),  and  so  might  be  convened  as  haver  of  any  writs  which  were  in  hb 
father's  hands  the  time  of  his  decease  ;  which  sundry  of  the  Lords  thought  mi^t 
be,  because  otherwise  it  might  be  prejudicial  to  them  that  had  writs  or  evidents 
lying  in  other  men's  hands.    Yet  the  most  part  thought  a  pupil  could  not  Ifnen  ie 
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facto  non  magis  (dieno  quam  profrio,  unless  he  were  heir  to  his  father  ;  or  if  he  have 
tutors,  they  may  be  convened  nomine  tutorio  as  havers,  and  not  the  pupil. 

SpoUiswood  (Minors  and  Pupils),  p.  211. 


No.  9.      [8909]  1^6  Tutors  of  Sir  Robert  Gordon  of  Gordonston,  Supplicants. 

July  17,  1707. 

The  Lords,  upon  a  representation  given  in  by  the  Tutors  of  Sir  Robert  Gordon 
of  Gordonston,  found  that  neither  he,  nor  his  Tutors  were  bound,  in  the  ranking 
of  the  Creditors  on  Sir  Patrick  Ogilvy  of  Boyn's  estate,  to  depone  upon  the  verity 
of  a  debt  for  which  he  the  pupil  was  a  creditor  by  adjudication.  And  therefore 
stopped  any  certification  against  his  interest  for  not  deponing,  until  he  were  of  age 
to  depone  ;  and  allowed  his  interest  to  be  ranked  in  the  mean  time. 

Fol.  Die.  V.  1,  p.  575.     Forbes,  p.  184. 


No.  11.  [8910]  Thomson  t;.  Ksr.    January  27,  1747. 

A  minor  may  be  imprisoned  on  a  decree  for  debt. 

Edward  Eer  having  obtained  a  decree  against  Katharine  Thomson  while  pupil 
et  indefensa,  soon  after  her  pupillarity  he  charged  her  thereon ;  and,  on  a  caption, 
imprisoned  her  in  the  tolbooth  of  Edinburgh. 

In  the  suspension  and  reduction  of  this  decree,  and  action  of  damages  therewith 
oonjoined,  the  question  only  turned  upon  the  formality  of  the  decree  and  regularity 
of  the  extract ;  but  supposing  the  decree  regular,  it  was  no  part  of  the  complaint, 
nor  thought  illegal  that  the  imprisonment  was  of  a  minor.  Nay,  it  would  rather 
appear  from  the  act  41st,  Sess.  6th,  Pari.  1st,  of  King  William,  that  before  that  act, 
even  minors  under  pupillarity  might  have  been  imprisoned  for  a  civil  cause. 

Fol.  Die.  V.  4,  p.  3.    Kilkerran  (Minor),  No.  6,  p.  348. 


No.  12.  Bower,  Complainer.    July  29,  1750. 

Power  competent  to  the  Lords,  in  case  of  undue  influence  on  a  minor  in  the  election 

of  his  curators. 

Bower  of  Eancaldrum  settled  his  estate,  failing  heirs  of  his  own  body,  upon 
Alexander  Bower  eldest  son  of  Bower  of  Easter  Methney,  and  the  heirs-male  of  his 
body ;  whom  failing,  upon  Patrick  Bower,  eldest  son  to  Bower  of  Kinnettles,  &;c. 

[^11]  About  a  year  thereafter,  Kincaldrum  died  without  issue,  whereby  the 
succession  opened  to  Alexander  Bower,  son  of  Easter  Methney,  an  infant,  whose 
affairs  were  managed  by  his  father  during  his  life ;  but  upon  his  father's  death, 
while  he  was  about  ten  years  of  age,  Archibald  Bower,  author  of  the  History  of  the 
Popes,  his  nearest  agnate,  residing  in  England,  and  not  being  in  a  situation  that 
made  it  fit  for  him  to  claim  the  office  of  tutor,  Bower  of  Kinnettles,  the  next  agnate, 
and  whose  family  had  the  next  interest  in  the  estate,  obtained  a  gift  of  tutory  dative  ; 
but  means  were  found  to  disappoint  him  of  the  custody  of  the  pupil's  person,  by 
certain  of  his  relations  of  the  Popish  religion,  who  carried  him  to  France,  where  he 
was  settled  in  the  Scots  College  at  Paris ;  and  as  soon  as  he  arrived  at  the  age  of  14, 
a  project  was  formed  for  their  getting  the  management  of  his  estate,  which  till  now 
remained  with  Kinnettles  the  tutor-dative* 
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On  July  12th»  1749,  there  was  a  nomination  signed  by  the  boy  at  Paria,  whereby 
he  named  and  elected  to  be  his  curators  five  or  six  persons,  and  the  accepters  or 
survivors  of  them ;  and  because  he  could  not  himself  attend,  he  authorised  an  agent 
to  raise  the  proper  precepts  or  summonses  for  expending  the  act  of  curatory. 
Accordingly  such  process  was  carried  on  before  the  Court  of  Session,  where,  as  a 
matter  of  course  passing  among  the  regulations,  it  goes  on  witii  less  observation 
than  if  it  were  before  the  Judge  Ordinary ;  and  at  the  same  time,  the  persons 
summoned  as  nearest  of  kin  of  the  father's  side  were  really  not  the  nearest  but  very 
remote  relations ;  but  on  the  mother's  side  there  was  no  hazard  in  taking  the  nearest, 
they  being  of  the  popish  religion. 

But  when  the  matter  was  brought  so  far,  that  at  a  calling  on  the  23rd  June 
1750,  the  pursuer's  procurator  represented  that  the  whole  curators  had  accepted 
and  given  their  oath  de  fiddly  and  craved  they  might  be  authorised,  EinnetUes, 
from  whom,  though  the  nearest  agnate,  the  matter  had  been  kept  a  dead  secret, 
having  got  notice  of  these  proceedings,  appeared  by  his  procurator,  representing. 
That  ne  was  nearest  agnate,  and  objected  to  the  proceedings  as  all  null,  in  respect 
he,  though  a  nearer  agnate  than  any  of  those  cited  as  such,  had  not  been  called ; 
and  here  the  process  was  dropped  ;  the  plot  hatched  in  the  Scots  College  at  Paris 
was  now  discovered,  and  could  not  be  earned  into  execution. 

Upon  this  Eannettles,  whose  interest  in  the  minor  and  his  estate  has  been  above 
stated,  applied  to  the  Lords,  setting  forth  the  case,  with  a  variety  of  other  circum- 
stances in  relation  to  the  singular  management  of  the  process,  and  craving  that  the 
Lords  would,  in  terms  of  their  act  of  sederunt  of  February  13th,  1730,  appoint  a 
factor  upon  the  minor's  estate,  signifying  his  own  willingness  to  accept  of  the  ofiBce, 
and  craving  that  the  Lords  would  at  the  same  time  authorise  him  to  bestow  such 
expense  as  should  be  proper  or  necessary  towards  recovering  and  bringing  home 
the  person  of  the  minor ;  and  give  such  other  relief  to  the  petitioner,  on  behalf  of 
the  minor  his  late  pupil,  as  to  their  Lordships  should  seem  meet. 

[8912]  On  advising  this  petition,  the  Lords,  on  June  29th,  1750,  "Appomtcd 
the  petitioner  curator  bonis  to  the  said  minor,  upon  his  finding  caution  in  terms  of 
the  act  of  sederunt ;  and  in  the  mean  time  empowered  him  to  lay  out  such  sums 
of  money  as  he  should  be  advised  were  necessary  towards  recovering  the  person  of 
the  minor ;  and  in  the  mean  time  stopped  all  further  procedure  in  the  process  for 
election  of  curators." 

The  ground  of  law  on  which  the  Lords  sisted  further  procedure  in  the  process 
for  election  of  curators  was  this,  that  wherever  there  is  suspicion  of  undue  manage- 
ment, or  of  imposition  on  the  minor,  it  is  competent  to  the  Court  ex  officio,  in  order 
to  prevent  undue  influence,  to  sequestrate  the  person  of  the  minor  for  some  time ; 
whereof  there  is  a  precedent  in  the  case  of  Sir  Robert  Grordon,  No.  10,  p.  8910.  And 
accordingly  the  doers  for  the  minor  in  this  case  were  let  to  know,  that  no  curator 
of  his  choice  could  be  appointed  till  he  should  appear  in  Court. 

KUkerran  (MnroB),  No.  13,  p.  354. 


No.  16.  [8916]  GoBBON  V.  Earl  of  Errol.    June  1582. 

Found  that  a  minor  may  be  an  arbiter. 

The  Laird  of  Pitlurg,  Gordon,  pursued  for  letters  conform  to  a  decree-arbitrJ 
given  between  him  and  the  Earl  of  Errol,  and  the  said  decree  was  given  by  the  Earl 
of  Huntly,  being  minor  annis,  unto  whom  the  said  parties  compromitted  by  a  blank. 
It  was  alleged  by  the  said  Earl,  that  no  letters  ought  to  be  given,  because  the  said 
submission  and  compromit,  whereupon  the  said  decree  past,  was  null  of  itself,  bj 
reason  the  submission  was  made  to  the  Earl  of  Huntly  minor  annia ;  nam  de  jve 
minor  annis,  arbiter  esse  non  potest,  cum  1.  41,  D.  De  recept.  arbit.  aut  ullo  modo 
judex,  1.  57,  D.  De  re  judicata,  ac  etiam  de  jure  nostro  municipali,  prout  in  1.  2,  rep 
majestate  L.  servis  autem.  To  this  and  to  the  laws  was  answered.  That  the  parties 
had  homologated  the  submission,  and  compromitted  by  submitting  of  a  blank ;  and 
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as  to  the  laws  they  were  understood  except  the  parties  had  not  consented  in  pre- 
didum  comitem,  by  the  subscribing  of  a  blank,  and  also  the  laws  appear  to  be  under- 
stood, de  arbitrio  et  non  de  arbitratore  et  amicabile  compositore  ;  and  there  is  great 
di£Eerence  inter  arbitrium  et  arbitratorem,  sivi  amicabilem  compositorem,  ut  notatur 
per  Joannem  Petr.  de  ferra,  in  forma  UbeUi,  de  quo  arg.  ad  psBnam  ex  compromisso, 
nam  arbiter  procedit  in  specta  forma  judicii  et  tan(][uam  judex  ordinarius,  arbitrator 
autem  praatermisso  juris  ordine,  et  prout  equum  sibi  visum  fuerit ;  and  into  all  their 
submissions  which  are  made  by  blanks,  he  unto  whom  it  is  compromitted,  and  into 
whose  hands  they  are  put  by  reason  of  the  great  hberty  that  is  ^iven  unto  the  filling 
of  the  same,  he  cannot  be  accounted  arbiter,  and  restricted  as  judex  ordinarius^  but 
rather  arbitrator  et  amicabilis  compositor,  having  liberty  as  he  pleases  to  fill  the  blank. 
To  this  was  answered,  of  the  practick  of  Scotland,  Judges,  arbi-[8916]-ters,  and, 
amicable  compositors  are  all  but  one,  and  under  one  form  and  manner  of  proceeding, 
but  as  to  the  word  *'  arbitrator,"  rion  est  de  jure,  but  a  commentatoribus  excogiiatum, 
and  as  to  the  consent  of  parties,  and  their  homologation  unto  the  minor,  they  might 
not  do  that  in  prejudice  of  the  law,  quia  jus  commune  privatorum  pcustionibus  toUi  non 
potest.  After  long  reasoning  and  advising,  it  was  pronounced  by  the  President, 
by  reason  of  the  equality  of  voting  among  the  rest  of  the  Lords,  the  matter  stood, 
that  the  foresaid  submission  was  lawful,  notwithstanding  of  the  foresaid  alleged  laws. 

Fd,  Die.  V.  1,  p.  576.    CoMl,  MS.  p.  332. 


No.  21.  [8917]  Maitland  v.  Caschogill.    January  16, 1623.  ^ 

Found  that  a^nor  might  make  oath  super  facto  proprio* 

Maitland  of  Eccles  pursued  Caschogill,  as  donatar  to  his  ward,  to  pay  him  for 
his  entertainment  since  the  vear  1606,  to  the  year  1618.  It  was  excepted  by  the 
defender,  He  should  be  assoiLsied,  because  the  pursuer  was  all  that  time  entertained 
by  his  mother,  which  he  referred  to  his  oath  ?  and  that  he,  by  paction  with  the  pursuer's 
mother,  had  allowed  her  yearly  some  bolls  of  meal  and  some  money  to  entertain  her 
son,  pursuer,  which  she  had  accepted  and  done,  which  he  referred  to  her  oath.  It 
was  replied,  That  the  probation  could  not  divide,  but  the  whole  e:<ception  behoved 
to  be  referred  to  the  pursuer's  oath,  neither  could  he  be  urged  to  swear,  being  minor. 
The  Lords  found,  the  exception  relevant  and  probable  on  the  several  members,  by 
the  oaths  of  the  mother  and  son,  and  that  he,  therefore,  albeit  minor,  might  give 
his  oath  super  facto  proprio,  especially  being  eighteen  years  of  age. 

Fol.  Die,  V.  1,  p.  575.    Haddington,  MS.  No.  2723. 


No.  22.^[8918]  Executors  of  Kinnibr  v.  Executors  of  Adam  Rae.    January  26, 1623. 

The  executors  of  umquhile  James  Kinnier,  writer,  who  had  written,  and  formed 
diverse  writs  and  securities  to  umquhile  Adam  Rae,  pursues  the  executors,  and  bairns 
of  the  said  umqjuhile  Adam,  for  payment  to  them,  of  the  prices  of  the  said  writs,  and 
referred  to  their  oaths  the  summons,  viz.  both  anent  their  knowledge  of  the  said 
umquhile  James's  forming,  and  writing  to  the  said  umquhile  Adam  their  father, 
diverse  writs  and  securities ;  and  also  to  their  knowledge,  that  the  same  remained 
yet  unpaid.  The  Lords  found,  that  the  defenders  ought  not  to  be  compelled  to  give 
their  oaths,  albeit  the  pursuers  referred  the  knowledge  of  the  debt,  that  it  was  true, 
and  that  it  remained  unsatisfied  as  yet,  to  their  oaths,  seeinc  they  were  minors  the 
time  of  the  forming  and  making  of  the  said  writs,  and  could  not  have  knowledge 
thereof,  neither  could  they  have  knowledge^  nor  deponC;  whether  it  was  paid  or  not. 

Act.  HoPK  k  Bblshbs.— Alt.  NicoLsoK  &  Lawtie.— Clerk,  Hay. 

Durie,  p.  42 
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No.  24.  E.  Marb  v.  His  Vassals.    June  19,  1628. 

The  oath  of  a  minor  may  be  taken  in  an  exhibition. 

In  an  action  of  improbation  by  the  Earl  of  Marr  t;.  the  Vassals  of  Marr,  an  incident 
being  used  by  one  of  the  defenders,  who  were  minors,  for  having  of  the  writs  libeDed, 
and  the  pursuer  referring  the  having  of  these  writs  to  the  parties  oaths  ;  it  being  con- 
trovertea,  if  minors  could  be  holden  to  give  their  oaths,  or  if  certification  should  be 
granted  against  them,  and  they  holden  as  confest  for  not  compearance,  beins  for  that 
effect  cited,  the  Lords  found.  That  minors,  albeit  within  21  years,  yet  if  they  were 
past  the  age  of  14  years,  and  so  past  tutory,  ought  to  give  their  oat^  in  this  and  the 
like  cases,  and  [8919]  ^^^^  i^  ^^^7  were  present  they  should  give  their  oaths ;  and  if  they 
compeared  not  after  citation,  they  should  be  holden  as  confest. 

Act.  Kino's  Advocate,  Aiton,  Nicolson  et  Stuart. — Alt.  Belshes,Cunnikghame, 
MowAT  et  Lawtie. — Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  576.     Durie,  p.  375. 


No.  26.        [8920]  Forbes  of  Gask  v.  Laird  of  PiTSLWo.    July  1,  1628. 

Forbes  of  Gask  is  obliged,  by  his  bond,  to  pay  to  the  Laird  of  Pitsligo  2400  merks ; 
the  bond  is  registered  and  the  Laird  charges  for  the  money.  The  defender  suspends, 
alleging.  The  Laird  of  Pitsligo  and  his  curators  promised  to  discharge  him  of  400 
merks  of  the  said  sum,  and  referred  the  same  to  the  Laird's  oath  of  verity  and  hk 
curators.  It  is  alleged  by  Pitsligo,  That  his  curators  might  not  depone  to  his  pre- 
judice, and  that  he  was  ready  to  g^ive  his  own  oath.  The  Lords  found  the  reply 
relevant,  and  ordained  the  Laird  to  give  his  oath.  AiushinUck,  MS.  p.  133. 


No.  30.      [8922]  Countess  of  Buccleugh  v.  Earl  of  Tarras.    February  7, 1662. 

The  Countess  of  Buccleugh  pursuing  reduction  of  a  contract  of  marriage  betwixt 
her  sister  and  the  Earl  of  Tarras. 

The  Lords  would  not  sustain  incident  for  the  Earl  of  Tarras,  albeit  he  was  minor, 
that  contract  being  his  own  writ,  and  not  his  predecessor's.  Stair,  v.  1,  p.  93. 


No.  33.       [8925]  Georoe  Heriot  v.  Mr.  Henry  Blyth.     November  1681. 

A  curator  having,  in  obedience  to  a  letter  sent  from  his  minor  abroad,  furnished 
the  minor's  younger  brother  with  300  merks,  the  Lords  sustained  the  article  of 
payment  in  the  curator's  discharge,  though  Quarrelled  upon  minority  and  lesion*  in 
regard  it  was  res  minima,  and  done  to  a  brother  who  was  indigent,  and  had  but  400 
merks  of  stock.  Harcarse  (Minority),  No.  697,  p.  197. 


No.  35.  [8927]  Harper  v.  Hamilton.    July  1687. 

Ill  a  pursuit  at  the  instance  of  Harper  v.  Henry  Hamilton,  for  a  sum  in  a  bond 
by  John  Hamilton  the  defender's  father,  as  principal,  and  himself  as  cautioner, 
expressly  declared  to  be  for  shoes  and  boots  to  the  defender, 

Henry  alleged  minority  and  lesion,  that  he  had  raised  reduction  ex  eo  capite; 
2do,  That  the  father  could  not  authorise  the  pupil. 

Answered ;  The  goods  were  in  rem  versum  to  the  minor,  and  he  was  forisfamiliate^. 

The  Lords  found  the  answer  relevant.        Harcarse  (Minority),  No.  717,  p.  203. 
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No.  37.      [8928]  Isabel  Duncanson,  and  her  Asngnee  v.  James  Dunoanson. 

June  28,  1715. 

A  woman,  minor,  entered  into  oo-partnersliip,  and  her  tutors  paid  part  of  her  money 
to  the  company,  and  expended  the  rest  on  her  maintenance.  The  money  had 
borne  no  interest.  Found  that  her  money  might  be  employed  in  the  joint  trade, 
but  could  not  be  diminished  by  her  aliment. 

Robert  Duncanson  of  Garshake,  by  his  latter  will,  provides  the  said  Isabel  his 
daughter  (a  minor)  in  500  merks,  payable  by  her  eldest  brother,  the  said  James 
Duncanson,  out  of  the  readiest  moveables,  at  her  marriage  or  majority,  but  bearing 
no  annualrent ;  and  in  the  same  testament,  there  is  subjoined  a  nomination  of 
tutors  and  curators  to  his  children,  of  whom  three  to  be  a  quorum,  and  the  eldest 
brother  sine  quo  non,  with  power  to  them  to  intromit  with  his  rents,  &c.,  for  the 
children's  education.  Isabel  coming  to  be  in  confinio  majoris  cBtatU,  enters  into  a 
oo-partnery  with  another  woman,  who  was  a  shopkeeper ;  and  in  regard  she  was 
to  lumish  the  half  of  the  shop  with  wares,  her  said  brother  paid  out  for  her  £22 
Sterhng  for  ^oods,  and  bestowed  the  remaining  balance  of  the  500  merks  for  her 
board,  cloathmg,  ^c,  and  took  a  discharge  of  the  tocher  from  her,  being  authorised 
by  her  other  curators,  who,  as  taking  burden  for  her,  do  subscribe  the  same  with  her. 

Of  this  discharge,  she  and  Thomas  Hall,  her  assignee,  raised  a  reduction  ex  camJU 
nwnmennUaiis  et  Icesianis,  and  it  was  alleged  for  them,  as  to  the  £22  Sterling,  That 
the  brother  could  not  be  in  bona  fide  to  pay  the  same,  either  to  or  for  the  minor,  since 
he  was  expressly  bound  up  by  the  words  of  the  testament,  whereby  the  tocher  was 
only  payable  at  majority  or  marriage.  Nor,  2do,  Did  the  consent  of  the  other 
curators  vaUdate  the  discharge,  since  himself  was  sine  atio  non ;  nor  cotdd  he  be 
aaaior  in  rem  suam,  and  consent  to  a  discharge  granted  to  nimself . 

Answered  for  the  defender,  Imo,  That  as  the  stock  bore  no  annualrent,  so  although 
it  had,  so  small  a  sum  could  never  be  a  fund  for  the  minor's  maintenance ;  and 
therefore  his  bestowing  part  of  the  stock  for  putting  her  in  a  way  of  hving,  was 
certainly  both  prudence  and  piety,  and  is  nothing  that  is  novum,  but  a  course  very 
commonly  taken  by  parents  with  their  own  children ;  specially  that  the  goods 
purchased  were  not  absolutely  intrusted  to  herself,  but  another  who  was  habit  and 
repute  to  be  of  integrity  and  skill  in  the  trade,  joined  with  her.  2do,  Since  he  could 
not  be  auctor  in  rem  suam,  the  authority  of  the  other  curators  in  this  case  was  un* 
doubtedly  sufficient ;  it  being  universally  received,  that  when  any  affair  occurs 
betwixt  a  minor  and  one  of  his  curators,  the  authority  of  the  others  is  sufficient, 
since  otherwise  affairs  of  this  kind  could  never  be  extricated. 

The  pursuer  having  also  insisted  for  reducing  the  discharge  as  to  the  balance 
paid  out  for  board,  cloathin^,  &;c. ;  it  was  answered  for  the  defender.  That  since 
the  stock  bore  no  annualrent,  it  behoved  to  be  diminished  for  entertaininff  the  minor ; 
for  although  the  defunct,  in  his  will,  appoints  the  rents  of  his  estate  for  years  to 
come  to  aument  his  children,  yet  these  are  not  the  subject  of  a  testamentary  dis- 
position. 

[8929]  Replied  for  the  pursuer,  That  by  the  current  of  decisions,  it  has  been 
determined,  that  the  heir  is  bound  to  maintain  his  brethren  and  sisters,  in  case  of 
their  having  no  fund  of  their  own  for  their  aliment ;  as  29th  January  1663,  Children 
of  Netherly  contra  the  Heir,  No.  50,  p.  415 ;  11th  February  1663,  Prazer  contra 
Prazer,  No.  51,  p.  415,  nor  is  there  any  thing  more  conform  to  nature  and  humanity. 
So  that  the  pursuer  needed  not  make  any  other  use  of  the  destination  in  the  testament 
than  to  shew  the  defunct's  eniooa  voluntas,  that  the  children's  portions  should  be 
paid  to  them  entire  at  the  terms  he  had  appointed. 

The  Lords  found.  That  the  curators  might  employ  the  minor's  stock  in  joining 
with  a  person  held  and  repute  of  knowledge  and  reputation  in  trade ;  but  found, 
that  the  stock  could  not  be  diminished  for  the  aliment. 

Act.  Hall  &  Colvil.— Alt.  Smollet  k  Bruce.— Clerk,  Boberton. 

Bruce,  v.  1,  No.  110,  p.  136. 
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No.  39.  Hay  of  Hopes  v.  Hepburn  of  Monkrig.    July  25, 1735. 

A  CommiBsioner  of  Supply,  by  the  nature  of  his  office,  is  a  judge,  and  also  liable 
as  cautioner  for  the  collector ;  and,  therefore,  it  being  objected  against  a  Com- 
missioner of  Supply,  in  a  question  which  of  two  was  legally  chosen  collector,  that 
he  was  minor,  the  objection  was  sustained.    See  Appendix.    Fol.  Die,  v.  1,  p.  576. 


No.  42.  [8930]  I^ord  Drummore  v.  Miss  Murray.    January  27,  1744. 

Lord  Drummore,  Sir  John  Baird,  and  others,  being  named  curators  to  Miss 
Murray,  by  her  father,  desired  her  to  sign  a  factory,  which  she  refused,  on  the  ground, 
that  her  curators  concealed  from  her  the  state  of  her  affairs,  for  which  reason  she 
declined  to  concur  with  them  in  any  deed.  The  curators  ^ve  in  a  complaint  to 
the  Lords,  praying,  that  they  might  be  authorised  to  act  without  her.  Aiiswered, 
Imo,  The  Ix)rds  cannot  even  give  curators  to  a  minor,  contrary  to  her  inclination, 
much  less  authorise  curators  to  act  without  the  minor's  consent,  nor  was  this  demand 
authorised  by  the  law  of  any  country.  2do,  The  minor  had  a  right  to  know  the 
state  of  her  affairs  ;  and  from  the  circumstances  of  the  case,  the  demand  made  by 
the  curators  concerning  the  signing  of  the  factory,  was  unjust  and  unreasonable. 
The  Lords  unanimously  refused  the  desire  of  the  petition.    See  Appendix. 

Fd.  Die.  V.  4,  p.  8. 


No.  43.        [8931]  ^^^  of  Morton  v.  Muirhead.    February  10,  1749. 

A  tutor  purchased  land  for  his  pupil,  and  borrowed  money  to  pay  it,  although  he 
had  sufficient  funds  in  his  hands  belonging  to  the  pupil.  The  pupil  notwidistand- 
ing  liable  to  the  creditor. 

The  late  Earl  of  Morton  lent  5000  merks  to  Alexander  Muirhead  of  Linhouse, 
grandfather  and  tutor-in-law  to  Alexander  Muirhead,  now  of  Linhouse,  for  wliich  he 
got  his  bond,  bearing  that  the  sum  was  borrowed  for  paying  a  part  of  the  price  of 
the  lands  of  Welheads  purchased  by  the  tutor  at  a  pubUc  roup  from  the  trustees  of 
the  Lord  Torphichen,  for  the  use  and  behoof  of  his  pupil  and  grandchild. 

In  the  process  at  the  instance  of  the  present  Earl,  against  the  then  pupil,  Alexander 
Muirhead,  now  of  Linhouse,  it  was  for  him  alleged.  That  as  there  was  no  evidence 
of  the  money  being  applied  by  the  tutor  towards  the  price  of  that  purchase,  ao  2do, 
Esio  it  had  been  so  employed,  he  could  not  be  Uable,  as  the  money  had  been  onprofit- 
ably  borrowed,  the  tutor  having  at  the  time  other  money  in  his  hand  sufficient  for 
that  purpose  ;  and  a  diligence  was  craved  for  instructing,  that  the  tutor  had  before 
the  purchase  intromitted  with  funds  sufficient  to  pay  the  price  of  the  lands  purchased 
by  him. 

But  the  Lords  were  of  opinion.  That  it  is  not  necessary  for  the  lender  to  mAJntain 
that  the  tutor  had  no  other  money  to  answer  the  purpose  for  which  it  was  lent ;  that 
is  what  the  creditor  has  nothing  to  do  with,  for  whom  it  is  enough  to  say,  that  the 
money  lent  was  so  applied ;  and  the  following  circumstances  were  found  sufficient  to 
shew  that  the  money  was  so  appUed,  viz.  The  narrative  of  the  bond,  the  sale  tallying 
in  point  of  time  with  the  bond,  the  parties'  admission  that  the  price  was  paid,  and 
the  tutor's  character  for  frugaUty ;  and  therefore  "  they  repelled  the  defence." 

Fol.  Die.  V.  4,  p.  6.    Kilkerran  (Minor),  No.  8,  p.  350. 
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No.  44.    Jban  Johnston  v.  Huntsb  James  Fbbbisb,  Son  of  James  Feirier,  Tacks- 
man of  Qorton  Coal.    November  17, 1770. 

A  male  under  the  years  of  pupillarity,  incapable  of  contracting  marriage. 

James  Ferrier  Hunter,  a  minor,  with  concurrence  of  his  father  as  curator,  raised 
a  process  of  scandal  and  putting  to  silence  against  Jean  Johnston ;  who,  on  the 
other  hand,  brought  a  declaration  of  marriage  against  him. 

The  Commissaries  having  allowed  a  proof  to  both  parties,  it  was  established, 
that  the  pursuer,  who  was  a  servant  in  the  defender's  father's  house,  and  the  defender 
had»  in  tiie  month  of  June  1769,  gone  to  Edinburgh  together ;  and  after  meeting 
with  some  obstacles  which  both  endeavoured  to  remove,  had  been  married  by  a 
person  who  was  said  to  be  a  minister,  in  presence  of  witnesses,  and  by  interchanging 
marriage  lines,  which  were  produced  ana  dated  15th  June  1769.  The  parties  were 
also  seen  in  bed  together  towards  [8932]  the  end  of  July  following ;  and  it  was  affirmed 
by  the  pursuer,  though  denied  by  the  defender,  that  they  had  nrequently  had  carnal 
knowledge  of  one  another  subsequent  to  the  marriage.  The  defender  was  born  on 
the  15th  Au^pst  1755 ;  and  hence,  at  the  time  of  the  marriage,  wanted  two  months, 
and  at  the  time  the  parties  were  found  in  bed  together,  wanted  two  weeks  at  least 
of  being  fourteen  years  of  age.  The  pursuer  was  then  about  twenty.  There  was 
also  a  good  deal  of  evidence,  that  the  pursuer,  three  years  before  her  connection  with 
the  defender,  had  been  in  extremely  familiar  habits  with  one  Nash  a  dragoon ;  though 
it  did  not,  on  that  head,  amount  to  sufficient  proof  of  a  marriage. 

The  Commissaries  pronounced  an  interlocutor,  finding  **  the  facts,  circumstances, 
and  qualifications  proved,  not  relevant  to  infer  marriage  between  her  (Jean  Johnston) 
and  the  said  Hunter  James  Ferrier ;  and  therefore  assoilzie  the  said  Hunter  James 
Ferrier  from  the  whole  conclusions  of  the  said  Jean  Johnston's  Ubel ;  and  of  conse- 
quence find  and  declare,  in  terms  of  the  Ubel  at  the  instance  of  the  said  Hunter  James 
Ferrier,  so  far  as  respects  the  putting  the  said  Jean  Johnston  to  silence." 

Jean  Johnston  brousht  an  advocation  of  the  cause ;  and  the  Lord  Ordinary 
having  ordered  memoriab,  it  was 

Pleaded  for  the  pursuer. 

Though  it  now  turned  out  that  the  defender,  at  the  time  of  the  celebration  of 
the  marriage,  was  somewhat  under  fourteen  years  of  age,  yet  he  had,  upon  that  occa- 
sion, affirmed  to  the  clergyman  who  married  them,  that  he  was  between  sixteen  and 
seventeen.  The  pursuer  believed  this  to  be  the  fact,  and  was  authorised  to  do  so,  as 
well  from  his  own  positive  affirmation,  as  from  his  manly  appearance.  In  this  case, 
accordingly,  the  exception  from  the  general  rule,  as  to  the  nullity  of  the  marriage, 
when  the  male  was  under  fourteen,  **  nisi  fnaUtia  suppUat  astatem"  pointedly  applied ; 
that  too,  in  the  strongest  sense,  as  well  on  account  of  the  defender's  bodily  powers, 
as  of  his  mental  quaufications.  The  last  was  sufficiently  evident  from  his  whole 
conduct,  in  particular  the  deceit  he  had  put  upon  the  clerg3anan,  and  even  upon  the 
pursuer  herself ;  and  the  former  fell  to  be  presumed,  from  the  situation  in  which 
they  were  found  in  bed  together  at  night,  as  man  and  wife ;  so  that,  notwithstanding 
the  defender's  denial,  no  doubt  could  remain  but  that  the  marriage  had  been  actually 
consummated.    Lord  Bankton,  b.  1,  t.  5,  §  26. 

The  defender's  plea,  that  he  was  entitled,  as  a  minor,  to  the  benefit  of  restitution, 
was  not  applicable.  The  circumstances  had  gone  farther  than  a  mere  civil  contract ; 
for,  by  the  consummation  res  non  sunt  integrcB,  and  by  the  Roman  law,  the  benefit 
of  restitution  was  denied  to  a  minor,  "  qui  se  majorem  dolose  dixeritJ**  Kennedy 
V*  Weir,  23d  Feb.  1665,  voce  Pbesumption. 

Pleaded  for  the  defender, 

[8933]  It  was  an  established  point  in  the  law  of  Scotland,  that  marriage  could 
not  De  entered  into  before  the  complete  years  of  pupillarity ;  29th  June  1756,  Cameron 
V,  Malcolm,  voce  Proof.  The  exception  introduced  by  the  canon  law,  viz.  ''nisi 
malUia  supple<U  csUUem,^^  was  in  this  country  of  very  difficult  application.  The 
nudiiia  was  applicable  to  the  mind  only,  and  was  frequently  explained  by  the  word 
prud€ntia*  It  was,  according  to  the  canonists,  to  be  presumed  from  the  ability  of 
tlie  party  to  consummate  ;  but  as  tiie  decency  of  our  practice  confined  the  proof  of 
this  presumption  of  malitia  to  a  view  merely  of  the  person,  there  could  seldom,  upon 
ifOR.  I.  34* 
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this  point,  be  an  accurate  conclusion  formed.  It  would  add  much  to  the  dang^ou 
situation  of  youth,  were  an  exception  of  this  anomolous  nature  to  be  sustamed; 
and  as  no  instance  could  be  pointed  outwhere  this  exception  had  legitimated  a  marriagie 
solemnised  within  the  years  of  pupiUarity,  it  did  not  appear,  that  it  was  at  all  appte- 
able  to  the  law  of  this  country. 

As  to  the  effect  of  cohabitation  to  ratify  a  marriage  entered  into  in  pupilladty, 
there  was  a  distinction  to  be  taken  betwixt  cohabitation  after,  and  cobabitatton  pries, 
to  attaining  the  years  of  majority.  The  one  might  be  effectual,  the  other  could  not ; 
but  as  to  both,  it  was  certainly  fair,  that  this  ratification  should  not  be  presumed 
from  every  species  of  cohabitation  or  unpremeditated  rencounter,  but  from  an  open, 
regular,  and  avowed  cohabitation  as  man  and  wife.  In  the  present  instance,  ^oe 
had  been  no  cohabitation  after  pupillarity ;  and  even  that  consummation  whi^ 
was  alleged  to  have  taken  place,  was  not  of  that  open  and  avowed  nature  as  wit 
required  by  the  law  to  validate  the  marriage  ;  but,  on  the  contrary,  appeared  ffom 
the  proof  never  truly  to  have  taken  place  at  all,  or  at  least  was  not  from  the  circiiin- 
stances  to  be  presumed.  As  no  consummation  again  after  pupillarity  was  dtiier 
proved  or  was  to  be  presumed,  he  was  entitled,  on  the  head  of  minority,  to  be  restored 
against  the  injury  he  would  otherwise  sustain. 

The  Judges,  in  very  strong  terms,  reprobated  the  action.  The  maxim  of  the 
canon  law  nisi  malitia,  dc,  was  not  received  in  the  law  of  Scotland  ;  and  it  was  ob- 
served, that  though  a  marriage  contracted  under  pupillarity  might,  without  any 
new  ceremony,  be  validated  after  pupillarity,  when  done  solemnly  and  ex  animo, 
yet  it  would  be  highly  dangerous  if  this  could  be  accomplished  merely  by  lying  witii 
the  woman,  as  that  was  done  not  ex  animo,  but  ex  libidii^,  and  from  enticement. 

They  therefore  unanimously  approved  of  the  Commissaries'  judgment,  and  remitted 
the  cause  simpliciter. 

Lord  Ordinary,  Stonepield. — For  Johnston,  A.  Balfour. — For  Ferrier,  Geo.  Cucbx. 

R.H.  i?'ac.  CoZ.  No.  46,  p.  130. 

No.  45.    [8934]  Robert  Oraham,  and  Others  v.  Elizabeth  Graham.    August  8, 1780. 

A  female  just  12  years  of  age,  to  whom  her  mother  and  several  other  persons  had, 
by  her  father,  been  named  curators, — at  Uberty,  in  opposition  to  the  latter,  to 
accompany  her  mother  to  a  foreign  country,  with  the  purpose  of  residing  there. 

Mr.  Oraham  of  Oartmore  appointed,  as  tutors  and  curators  to  his  children,  who 
were  all  daughters,  ^'  for  managing  and  governing  their  estate,  real  and  personal, 
and  directing  and  overseeing  the  care  of  their  persons  and  education,"  Robert  Oraham, 
his  brother,  his  own  wife,  the  mother  of  the  children,  and  several  other  persons. 

For  some  years  after  his  death,  the  children  lived  in  family  with  their  mother ; 
till,  upon  the  near  prospect  of  her  marriage  to  a  gentleman  who  resided  at  Lisbon,  it 
was  thought  proper  that  they  should  be  placed  at  a  boarding-school  in  Edinburgh. 
The  eldest  of  them,  Elisabeth,  was  then  drains  near  to  the  legal  age  of  putbatr, 
that  of  12  years.  On  the  fifth  day  after  she  had  attained  it,  she  hi^  addressed  a 
letter  to  her  guardians,  informing  them  of  her  resolution  to  accompany  her  mother, 
and  not  to  go  to  the  boarding  school,  adding,  that  by  law  she  was  now  become  mistress 
of  her  own  person. 

A  majority  of  the  guardians,  alarmed  at  this  message,  presented  a  bill  of  suspension 
to  the  Court,  praying  '*  for  an  interdict  against  Miss  Oraham  from  ^oing,  and  against 
her  mother,  and  every  other  person,  from  carrying  her  out  of  its  jurisdiction.*' 

Pleaded  for  the  suspenders,  Experience  shows,  that  in  order  to  render  the  general 
rules  relative  to  the  age  of  puberty,  which  our  law  has  borrowed  from  that  of  tiie 
Romans,  consistent  in  this  northern  climate  with  reason  and  propriety,  theae  ruks 
must  suffer  such  a  controul  and  limitation  as  are  suited  to  the  circumstances  wlndi 
really  prevail.  It  is  a  power  inherent  in  the  supreme  Court  to  regulate  their  appHca* 
tion,  whether  with  respect  to  the  marriage  or  place  of  residence  of  minors.  Of  die 
former,  the  case  of  Niven  contra  Cuming,  March  6,  1688,  is  an  example.  Ot  the  latter, 
it  does  not  appear  that  circumstances  so  extraordinary  as  the  present  have  before 
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occurred  to  produce  one.  No  child  of  twelve  years  of  age  has  till  now  insisted  on 
being  carried  away  from  her  native  to  a  foreign  country. 

But  the  same  authority  has  been  exercised  by  the  Court,  on  the  same  principle, 
in  cases  analogous  to  the  present.  If  it  is  supposed,  that  minors,  immediately  after 
puberty,  have  the  disposal  of  their  own  persons,  it  is  equally  admitted,  that,  when 
not  prevented  by  the  father's  nomination,  they  may  chuse  their  own  curators.  Yet 
in  the  case  of  Bower,  July  29, 1750,  No.  12,  p.  8910,  in  which  a  young  man  of  fourteen 
years  of  age,  had,  by  some  Popish  relations,  been  carried  over  to  the  Scots  College  at 
Paris,  where  a  scheme  was  formed  by  them  of  getting  the  management  of  his  estate 
by  his  nomination  of  them  as  his  curators,  the  Court  authorised  the  nearest  agnate, 
who  had  been  his  tutor  of  law,  to  recover  the  person  of  the  minor,  and  to  bestow  such 
expense  out  of  the  minor's  funds  as  might  be  necessary  for  that  purpose.  The  prin- 
ciple on  which  the  Court  interfered  was,  according  to  the  remark  of  the  learned 
[8936]  collector,  ^'  That  wherever  there  is  a  suspicion  of  undue  management,  or  of 
imposition  on  the  minor,  it  is  competent  for  the  Court,  ex  ofjjicioy  to  prevent  imdue 
influence,  to  sequestrate  the  person  of  the  minor  for  some  time,  as  in  the  case  of  Sir 
Robert  Gordon,  No.  10,  p.  8910,  observed  by  Forbes."  In  this  case,  indeed,  not  only 
the  minor's  power  of  nominating  his  own  curators  was  controuled  by  the  Court,  but 
they  gave  directions  also  for  re^ilating  the  place  of  his  residence. 

Though  the  law  has  fixed  the  age  of  puberty  at  an  early  period,  and  in  general 
has  annexed  to  it  a  power  in  minors  of  disposing  of  their  own  persons  ;  yet,  when 
their  safety  or  advantage  reauires  the  interposition  of  the  Court  in  the  controul  of 
this  power,  it  is  not  to  be  withheld.  In  the  present  instance,  the  removal  of  a  young 
lady  to  a  distant  and  a  foreign  country,  would  be  attended  with  such  consequences  as 
call  for  the  protection  of  the  Court  to  the  unexperienced  person  who  is  thus  threatened 
with  them.  This  appUcation,  the  suspenders  are  more  particularly  entitled  to  make, 
that  besides  being  along  with  the  mother,  nominated  tutors  and  curators  by  the 
father,  they  have  specially  conferred  on  them  ''  the  care  of  his  children's  persons 
and  education  "  ;  and  thus  possess  all  the  authority  which  he  himself  would  have 
if  he  were  in  life. 

Answered,  There  is  no  doubt  in  our  law  at  what  period  pupillarity  ends  and  minority 
begins.  Nor  is  the  maxim  less  unquestionable,  that  tutor  datur  persona,  curator 
rei  " ;  whence  arises  the  free  disposal  of  the  persons  of  minors  by  themselves  in  marriage, 
and  surely  not  less  the  free  choice  of  their  place  of  residence,  which  is  of  such  infenor 
importance,  and  so  evidently  imphed  in  the  former.  A  pupil  indeed  has  no  nerson 
in  a  legal  sense,  and  tutors  must  act  for  him.  But  by  the  common  law,  ana  prior 
to  the  statute  1696,  as  soon  as  the  years  of  pupillarity  were  past,  minors  were  free 
to  act  for  themselves ;  nor  could  their  fathers,  or  any  other  person,  impose  curators 
on  them,  except  as  a  condition  of  a  gift  proceeding  from  themselves  ;  and  then  the 
administration  of  these  curators  was  confined  to  the  special  subject  granted  ;  so 
far  were  they  from  obtaining  any  controul  over  the  persons  of  minors,  December  10^ 
1675,  Scot  contra  Kennedy,  voce  Tutor  and  Pupil.  Neither  does  that  statute  alter 
the  nature  of  curatory;  it  only  gives  to  the  father  the  power  of  nominating  curators 
as  well  as  tutors.  The  persons  of  minors  are  still  exempt  as  before  from  the  curatorial 
authority,  and  in  particular  with  respect  to  their  place  of  residence,  July  25,  1741, 
Marshal  contra  Macdowal,  No.  41,  p.  8930.  The  case  of  Bower,  No.  12,  p.  8910,  re- 
ported by  the  same  collector,  proceeded,  notwithstanding  the  opinion  of  that  learned 
judge,  altogether  upon  the  statutes  1661  and  1700  relative  to  Popery.  Nor  does  that 
of  Niven  afford  any  instance  of  controul  upon  the  choice  of  a  mmor  in  marriage,  but 
of  the  punishment  of  a  crime,  and  the  redress  of  a  wrong. 

This  minor  then  possesses  the  right  of  disposing  of  her  person  as  she  pleases,  and, 
in  particular,  by  chusing  her  place  of  residence.  Her  curators  are  not  entitled,  from 
any  notions  of  expediency,  to  controul  her.  Yet  were  it  otherwise,  it  would  still  be 
incumbent  en  them  to  show  that  there  is  any  impropriety  in  a  daughter  accompany- 
ing, or  living  and  receiving  her  education  under  the  [8936]  care  and  protection  of  an 
afiectionate  mother,  whose  character  is  irreproachable. 

Observed  on  the  Bench,  The  law  of  Scotland  has  not  conferred  on  curators  that 
controuling  power  over  the  persons  of  minors  which  is  here  claimed  ;  and  the  nobile 
officium  of  the  Court  ought  never  to  be  at  variance  with  the  law.  Indeed  the  measure 
of  which  these  curators  complain,  appears  not  to  be  attended  with  any  real  hazard 
to  the  young  lady. 
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The  Lords  "  repelled  the  reasons  of  saspension,  and  removed  the  interdict'* 
To  this  judgment  the  Court  adhered,  on  advising  a  reclaiming  petition  and 


Reporter,  Lord  Bbaxfisld. — For  the  Suspenders,  SouciroR-GBNBRAL  Husbay, 
Ilat  Campbell. — Alt.  Cbosbie. — Qerk,  Tatt. 

Fof.  ZMo.  V.  4,  p.  9.    Jflc.  Coi.  No.  123,  p.  226. 


No.  46.    Josbph  ScoFFtBB  V,  William  Read  and  Samuel  Read,  his  father,  and 
administrator  in  law.    July  26, 1783. 

A  minor  drew  bills  on  his  father  in  London,  in  favour  of  a  haberdasher  in  Bdinburgh, 
who  advanced  some  cash  on  them,  and  furnished  goods  for  the  remainder.  Ac- 
ceptance of  the  bills  was  refused.  The  minor  found  not  liable  for  the  cash,  aod 
only  for  such  part  of  the  goods  as  was  aj^plied  for  his  own  personal  use.  His 
father  had  sufficiently  supplied  him  otherwise. 

William  Read,  the  son  of  a  merchant  in  London,  in  the  sixteenth  year  of  his  age, 
was  bound  apprentice  to  Mr.  Hay,  surgeon  in  Edinburgh,  who  had  directions  to 
advance  every  thing  necessary  for  his  subsistence  and  education. 

Soon  after  his  arrival  in  Scotland,  Mr.  Read  became  debtor  to  Joseph  Scoffier, 
haberdasher  in  Edinburgh,  in  the  sum  of  £50  Sterling,  partly  on  account  of  money 
advanced  by  Mr.  Scoffier,  and  partly  for  goods  furnished  by  him.  For  [8937]  '^us 
sum,  Mr.  Read  drew  bills  on  his  father,  which  the  latter  refused  to  accept. 

In  an  action  for  recourse  against  the  minor,  in  which  compearance  was  made  for 
Mr.  Read  the  father,  the  Lord  Ordinary  pronounced  the  following  judgment,  which 
was  adhered  to  by  the  Court  upon  advising  a  reclaiming  petition  for  Mr.  Scoffier. 

^'  In  respect  it  is  admitted  by  the  pursuer,  that  the  defender,  William  Read,  is 
a  minor,  and  that  he,  the  pursuer,  who  is  not  a  banker  or  professed  dealer  in  bills 
of  exchange,  had  no  mandate  from  his  the  said  William  Read's  father,  the  otiier 
defender,  to  make  advances  to  or  for  him ;  but  that,  on  the  contrary,  such  commififflon 
had  been  given  by  his  father  to  Mr.  Thomas  Hay,  in  whose  house  the  said  William 
Read  lodged,  and  to  whom  he  was  then  bound  an  apprentice,  and  who,  it  is  not 
alleged,  had  refused  to  supply  the  defender  William  Read  with  such  furnishings  as 
were  necessary  and  suitable ;  finds.  That  the  pursuer  acted  rashly  and  improperiy 
in  lending  or  advancing  to  the  said  William  Read,  on  the  23d  of  October  1782,  the 
sum  of  £16, 16s.  6d.  Sterling,  upon  getting  the  said  defender's  bill  or  drau^t  on  his 
father,  then  residing  in  London,  for  £20  Sterling,  and  so  soonTas  the  4th  of  November 
following,  advancing  to  him  another  sum  of  £16,  2s.  lid.  Sterling,  upon  getting  a 
second  bill  or  draught  from  the  defender  on  his  said  father  for  £30  Sternng,  and  both 
which  bills  were  returned  protested  for  not  acceptance  ;  and  in  respect  the  pursiier 
does  not  offer  to  prove  that  the  said  two  sums  of  £16, 16s.  6d.  and  £16, 2s.  lid.  Sterling 
were  afterwards  usefully  applied  to  the  clothing,  education,  or  maintenance  of  tiie 
said  defender  ;  finds.  That  the  said  two  bills  must  be  held  as  in  so  far  granted  by 
the  defender,  a  minor,  without  consent  of  his  father  as  administrator-in-Uw,  to  the 
lesion  and  prejudice  of  him  the  said  defender ;  therefore  assoilzies  as  to  tiie  said 
two  sums,  part  of  the  contents  of  the  two  bills  sued  on ;  and  also  assoibdes  as  to 
the  farther  sum  of  £6,  9s.  5d.  Sterling,  admitted  to  have  been  included  in  the  contents 
of  the  £30  bill,  as  the  price  or  value  of  a  woman's  black  silk  cloak,  which  the  pursuer 
must  have  known  to  have  been  intended  for  the  use  of  a  person  of  the  female  sex, 
and  not  to  be  used  or  worn  by  the  defender  ;  but  in  regard  it  is  admitted  on  the 
part  of  the  defender,  that  the  remaining  sums  contained  in  the  said  two  Inlla,  vii, 
the  sum  of  £3,  3s,  6d.  contained  in  the  first  bill  for  £20,  and  the  sum  of  £7,  7s.  8d. 
included  in  the  second  bill  of  £30,  were  sums  due  by  the  defender  William  Read  to  the 
pursuer,  on  account  of  articles  of  wearing  apparel  furnished  by  the  pursuer  to  the 
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defender,  decerns  against  the  said  defender  William  Bead  for  the  said  two  last 
mentioned  sums,  amounting  together  to  the  sum  of  £10,  lis.  2d.  Sterling." 

Lord  Ordinary,  Eskgrove. — Act.  Cullen. — Alt.  Ro.  Sinclair. 

C.  Fd.  Die.  V.  4:,  p.  3.     Fac,  Col.  No.  115,  p.  179. 


No.  49.  [8939]  M'Adam  v.  Laird  of  Lag.    July  24, 1605. 

M'Adam  pursued  the  Laird  of  Lag  for  registration  of  an  obligation  of  500  merks. 
It  was  excepted.  The  obligation  could  not  be  registered,  because  it  was  null,  being 
made  by  him,  bein^  minor,  having  curators,  without  their  consent.  It  was  replied. 
That  the  sum  therein  contained  was  applied  profitably  for  the  behoof  and  utihty  of 
the  defender,  for  the  redemption  of  his  land.  It  was  answered,  That  the  obligation 
was  null  of  the  law ;  and,  therefore,  the  party  could  not  be  held  to  dispute  upon  utility 
or  lesion ;  notwithstanding  whereof,  the  Lords  repelled  the  allegeance,  in  respect 
of  the  reply.  Fd.  Die.  v.  1,  p.  576.    Haddington,  MS.  No.  942. 


No.  50.  Seton  v.  L.  Caskiebbn.    March  21, 1622. 

In  an  action  pursued  by  Mr.  George  Seton  v.  the  Laird  of  Caskieben,  the 
Lords  found,  that  a  tack  taken  by  Caskieben,  a  minor,  without  consent  of  his  curators, 
was  as  null  as  if  he  had  made  a  disposition  without  their  consent ;  because,  his  accepta- 
tion of  that  tack,  if  it  should  stand,  would  prejudge  him  of  a  valid  tack  for  more  years, 
and  a  less  duty,  which  he  had  before. 

FoL  Die.  V.  1,  p.  576.    Haddingtony  MS.  No.  2620. 

*^*  Kerse  reports  this  case. 

The  Lords  found  an  exception  of  a  tack  by  a  minor,  who  had  another  right  in 
his  person  standing,  being  done  without  consent  of  his  curators,  null  ipso  jure. 

Kerse,  MS.  fol.  146. 


No.  51.  Drummond  v.  B.  Broughton.    June  22, 1627. 

Mr.  James  Drummond  having  charged  the  Baron  of  Broughton  for  his  fees, 
conform  to  his  obligation,  containing  the  sum  of  200  merks,  the  Baron  suspending, 
that,  at  the  subscribing  of  the  said  obligation,  he  was  minor,  having  curators,  who 
consented  not  thereto  ;  the  Lords  found  this  allegeance  relevant  against  the  reason, 
that  the  bond  bore  to  be  given  to  him,  who  was  his  Pedagogue,  for  his  fees  and  service  ; 
and  that  he  offered  to  prove  that  he  was  his  Pedago^e,  and  served  and  attended  him, 
as  the  bond  bore ;  so  that  this  cause  being  expressed  m  the  bond,  and  the  verity  thereof 
being  proved,  which  they  found  probable  by  witnesses,  and  found  no  necessity  to 
refer  it  to  the  suspender's  oath ;  they  found  this  sufficient  to  maintain  the  bond 
against  the  reason  of  minority,  and  having  of  curators  not  consenting  to  the  bond  ; 
seeing  the  suspender  alleged  not  that  his  fees  were  satisfied,  and  he  compensed  aliunde 
hy  any  other. 

Act.  Primrose. — Alt. . 

Joi.  Die.  V.  1,  p.  576.    2>une,  p.  298. 
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No.  55.      [8941]  John  Inglis  v.  The  Executors  of  Umquhile  John  Sharp. 

Februarys,  1631. 

A  merchant  may  lawfully  supply  a  minor  with  clothes,  and  other  necesBaries,  without 

orders  from  his  curators. 

The  Executors  being  convened  for  £417,  as  the  price  of  certain  clothes  and  wares, 
furnished  b^  the  pursuers  to  the  said  John  in  the  years  1627  and  1628,  for  the  abuilae- 
ments  of  his  body  ;  and  the  said  executors  alleging.  That  the  said  Sharp  was  minor 
the  time  of  the  said  furnishing,  and  then  had  curators,  without  whose  consent  or 
direction  the  said  furnishing  being  made,  the  pursuer  could  not  have  action  therefor ; 
the  Lords  repelled  this  allegeance,  in  respect  the  minor,  the  time  of  the  furnishing,  was 
18  years  of  age,  and  that  the  same  was  made  to  him  for  his  necessary  abuilnements, 
and  that  he  being  a  young  man  of  a  good  estate,  the  furnishing  was  not  immoderate, 
the  defenders  never  alleging,  that  the  minor  was  otherways  furnished  by  his  curators; 
and  the  pursuer  also  offering  to  prove,  that  he  had  made  the  like  furnishing  to  the 
minor  in  other  preceding  years,  for  which  he  was  satisfied  ;  in  respect  whereof,  the 
action  was  sustained  ;  and  the  Lords  found  no  necessity,  that  the  minor's  curators 
should  be  first  discussed,  before  the  executors  could  be  convened. 

Act.  NicoLSON  &  Neilson. — Alt.  Burnet. — Clerk,  Gibson. 

Fol.  Die,  V.  1,  p.  576.    Durie,  p.  565. 

*^*  Auchinleck  reports  this  case. 

John  Douglas,  merchant,  pursues  Anna  Sharp,  relict  of  umquhile  Robert  Brace 
of  Pittellie,  executrix  confirmed  to  umquhile  Jonn  Sharp,  for  payment  of  certain 
merchandize,  furnished  for  apparel  to  the  said  umquhile  John  Sharp,  [8942]  &  ^^^ 
before  his  decease.  It  was  excepted  by  the  defender,  That  the  said  umquhile  John 
Sharp  being  minor,  his  executors  cannot  be  obliged  for  any  gear  furnished  to  him, 
without  direction  of  his  curators.  It  was  replied.  That  the  pursuer  being  his  merchant 
before,  and  in  use  to  furnish  him,  and  being  past  16  or  17  years  of  age,  might  very 
lawfully  take  up  such  merchandize  as  was  necessary  for  him,  viz.  apparel,  whereof  he 
produced  the  account,  and  offered  to  prove  the  receipt  of  the  particulars  by  the  minor ; 
and  referred  to  the  Lords  the  reasonableness  of  the  prices.  The  Lords  repelled  the 
exception,  in  respect  of  the  reply.  Auchinleck^  MS,  p.  135. 


No.  58.  [8943]  Bell  v.  Wilson.    January  30,  1639. 

Found  that  minority  might  be  proved,  although  from  the  terms  of  the  act  of  curatoir, 
the  party,  by  caculation  of  time,  woidd  have  been  major. 

One  Bell  having  charged  Wilson  for  payment  of  a  sum,  contained  in  his  obligaticm. 
who  suspending,  that  the  bond  was  null,  he  at  the  subscribing  thereof  being  minor, 
and  having  curators,  who  has  not  consented  thereto ;  whi(£  being  received,  and 
found  relevant  by  way  of  suspension,  he  produced  his  act  of  curatory,  and  desbed  a 
day  to  prove  his  minority.  And  the  charger  alleging,  that  the  act  of  curatory  con- 
tained in  the  body  thereof,  that  the  minor  was  at  that  time  of  the  chusing  of  his  curators 
past  sixteen  years  complete,  whereby  the  time  of  the  date  of  the  bond,  it  appears 
clearly  he  was  more  than  major  ;  and  the  other  answering,  that  notwithstandnig  of 
that  assertion,  which  if  he  made  it,  he  was  then  also  minor,  and  could  not  know  his  age, 
and  was  it  not  pertinent  to  the  judge  and  clerk  to  insert  any  such  narration  in  an  act 
of  curatory,  that  yet  he  might  be  heard  to  prove  veritatem  rei,  and  that  he  was  minor 
the  time  when  the  bond  was  subscribed  ;  the  Lords  repelled  this  allegeance,  and  found 
that  the  minority  misht  be  proved,  notwithstanding  of  the  assertion  contained  in  the 
act  of  curatory,  which  if  it  had  been  true,  he  would  have  been  major  when  the  bond 
was  subscribed  ;  and  the  said  declaration  contained  in  the  act  was  not  respected. 

Dufte,  p.  872, 
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No.  59.  Stuart  v.  Stuart  and  Hume.    March  23,  1639. 

A  bond  granted  by  a  minor  for  necessaries,  without  her  father's  consent,  was  sustained. 

George  Stuart  having  furnished  some  money  to  Christian  Stuart,  daughter  to  John 
Stuart  of  Coldinghame,  and  having  received  her  bond  thereupon,  and  registrate  the 
same,  arrests  in  the  hands  of  Hume  of  Bentoim,  the  money  adebted  by  him  to  the 
said  Christian,  to  be  made  forthcoming  for  payment  of  the  said  debt,  and  pursues 
therefor ;  wherein  the  said  Christian  compears,  and  alleges  the  said  bond  to  be  null, 
because  it  was  made  by  her,  she  then  being  in  familia  pcUernay  and  the  same  is  not 
aathorised  with  his  consent,  who  is  her  curator  in  law.  And  it  being  replied,  that 
seeing  she  is  now  past  annos  tUileSy  and  had  never  quarrelled  this  bond  by  action  of 
reduction,  or  restitution,  that  the  exception  ought  not  to  be  respected,  especially 
seeing  this  bond  was  granted  by  her,  when  her  father  was  not  within  tne  country.  The 
Lords  found,  that  before  they  would  decide  this  question,  that  the  party  ought  to 
qualify  for  what  cause  the  bond  was  given,  for  if  it  was  granted  for  necessary  furnishing, 
and  at  the  time  when  the  father  was  not  in  the  country,  it  were  no  reason  that  the 
party  in  such  a  case  should  be  deprived  of  his  just  debt,  and  therefore  superceded  to 
discuss  the  allegance,  while  the  pursuer  should  condescend  upon  the  cause  of  the  debt, 
that  the  Lords  might  consider  thereof.  Fol,  Die.  v.  1,  p.  576.     Durie,  p.  886. 


No.  60.  [8944]  CoRSER  v.  Deans.    February  24,  1672.  ^ 

Found  in  conformity  with  M'Adam  v.  Lag,  No.  49,  p.  8938. 

Barbara  Corser  as  executrix  to  her  husband,  pursues  George  Deans  notary  for 
payment  of  bond  of  137  pounds  ffranted  to  the  defunct,  who  alleged  absolvitor,  because 
the  bond  is  null,  being  granted  by  him  when  a  minor,  and  his  father  on  life,  without 
his  consent,  who  as  lawful  administrator  was  curator  to  him,  which  was  found  in  the 
case  of  Mackenzie  v.  Fairholm,  No.  72,  p.  8959.  It  was  answered,  that  the  defender 
was  not  then  in  familia  patemay  but  was  a  notary  and  messenger  acting  for  himself 
several  years.  2do,  The  bond  bears,  that  the  sum  was  advanced  for  making  him 
notary  and  messenger,  which  being  so  profitably  employed,  he  is  liable  as  lucrcUtuf 
thereby,  which  is  effectual  against  any  minor.  It  was  replied,  that  the  father  remains 
as  curator,  whether  his  son  continue  in  his  family  or  not,  in  the  same  way  as  other 
minors,  though  not  in  the  family  of  their  curators,  yet  cannot  act  without  their  con- 
sent ;  neither  does  a  minor^s  skill  as  notary  or  messenger  take  away  the  hazard  of  his 
levity  in  managing  affairs  ;  neither  can  the  minor's  assertion  in  the  bond  prove  that 
the  money  was  employed  to  make  him  notary  or  messenger  ;  for  eudem  facilitate^  that 
minors  may  be  induced  to  borrow  money  unprofitably,  they  may  be  induced  to  declare 
what  is  not  truth  ;  and  though  this  bond  were  null,  the  pursuer  may  pursue  for  any 
thing  profitably  employed  for  the  minor,  but  not  on  this  bond. 

'Hie  Lords  sustamed  the  allegeance  to  validate  the  bond,  that  the  sum  was  employed 
to  make  the  defender  notary  and  messenger,  but  found  that  it  was  not  proven  by  the 
acknowledgment  of  the  bond,  but  that  it  might  be  proven  prout  de  jure.    See  Proof. 

Fd.  Die.  V.  1,  p.  576.    Stair,  v.  2,  p.  78. 


No.  62.     [8949]  Sir  William  Hamilton  of   Preston  v.  The  Laird  of  Laminqton. 

January  9, 1678. 

Found  in  conformity  with  Macadam  v.  Lag,  No.  49,  p.  8938. 

Lamington  suspends  a  bond  on  this  reason,  That  it  was  granted  by  him,  having 
creditors,  without  their  consent. — Answered,  He  was  not  lesed,  for  it  was  for  an  onerous 
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cauBe,  a  debt  of  his  goodsii's,  to  whom  he  is  now  senred  heir. — ^Replied,  He  needs  not 
say  lesion,  when  the  deed  is  ip$o  jure  null ;  2do,  He  was  not  then  served  heii,  and  00 
they  had  no  ready  execution. — ^The  Lords  found  a  minor,  having  creditors,  mi^ 
vahdly  grant  a  bond  without  their  consent,  when  he  was  not  heei ;  but  assoilsed 
him  from  all  annualrents  of  the  land  preceding  his  service  ;  but  the  reason  was,  because 
the  service  here  was  not  for  many  years  after  the  grandfatiier's  death. 

Fol.  Die.  V.  1,  p.  576.    JPountatfiAaS,  M& 


No.  63.  Stkvkmsom  v.  Allans.    November  30, 1680. 

A  minor  having  curators,  may  test  without  their  consent,  and  may  nominate  his  own 

curators  to  be  his  executors. 

Umquhile  Allan  having  nominated  William  Stevenson  his   executor    and 

universal  legatar,  he  obtained  decreet  for  a  sum  belonging  to  the  defunct.  Two  Allans, 
the  defunct  8  cousins-german,  raise  reduction  of  the  testament  and  decreet  upon  tins 
reason,  That  the  nomination  was  b^  a  minor,  in  favour  of  his  own  curator,  who  could 
not  authorise  him,  and  who  was  his  step-father  and  master  ;  and  the  minor  having 
lain  sick  a  fortnight,  none  of  his  relations  were  acquainted  therewith ;  likeas  he  had 
also  formerly  nominated  his  nearest  relations  his  executors  and  legatars,  and  therefore 
this  testament  had  been  unwarrantably  elicited  ;  likeas  the  defunct  died  a  few  hours 
after  he  signed  the  same  ;  and  albeit  minors  having  curators  might  test  without  thrir 
consent,  yet  not  in  such  circumstances  as  these  ;  tiierefore  most  of  the  neighboming 
nations  have  restricted  the  power  of  testing  to  18  years  of  age  ;  and  if  this  be  author- 
ised, the  portions  of  children,  which  are  oft  times  wholly  testable,  may  be  earned 
away  from  their  relations  in  favour  of  strangers,  or  any  who  happens  to  be  about 
them  the  time  of  their  death ;  and  by  the  Roman  law,  heirs  nominated  were  excluded, 
if  it  proceeded  upon  suggestion  ;  and  more  must  be  presumed  in  this  case,  where  the 
defunct  had  formerly  preferred  his  friends. — It  was  answered.  That  none  of  all  these 
nounds  are  relevant  to  reduce  a  testament,  neither  can  any  thing  less  than  an  act  of 
rarliament  restrict  the  power  of  testing  after  pupillarity ;  nor  is  there  any  reason  for 
such  a  law  in  Scotland,  where  testing  is  so  restricted  by  law,  that  it  can  reach  no  hezit^ 
able  rights,  and  that  it  can  neither  exclude  the  wife  nor  bairns'  share ;  and  though 
the  Romans,  who  were  zealous  to  have  the  power  of  testing  to  extend  to  the  whole 
estate,  excluded  suggestion,  and  made  many  restrictions,  yet  our  restrictions  are  more 
than  them  all ;  and  if  upon  such  pretences  testaments  could  be  reduoed,  tiien  the 
nomination  of  wives,  parents,  children,  and  brothers,  who  all  may  have  greater 
[8950]  influence  than  a  curator,  would  bring  most  of  testaments  in  question,  uid  lay 
foundations  for  infinite  pleas,  to  the  exhausting  of  the  defunct's  means. 

The  Lords  found,  Tnat  the  defunct  might  test,  though  having  curators,  without 
their  consent,*and  might  nominate  their  curators ;  and  repelled  all  reasons  of  reduction, 
seeing  neither  incapacity  of  mind,  force,  nor  fraud  were  alleged  ;  but,  if  importunity 
had  been  alleged,  by  urging  the  defimct  by  reiterated  desires,  threats,  or  shup  words, 
to  any  particular  way  of  d^posal,  by  which  defuncts  miaht  not  be  in  tranquility  to  die 
in  peace,  but  might  be  obnoxious  to  such  importunity,  tiie  Lords  might  have  enquired 
into  the  matter  of  fact ;  but  this  was  not  insisted  on  by  the  pursuers. 

Fol,  Die.  V.  1,  p.  677.    Stair,  v.  2,  p.  807. 


No.  64.    Oeorob  Tobxston,  Goldsmith  v.  Agnes  Burn,  and  William  Bheils,  Her 

Husband.    January  13, 1697. 

Found  in  conformity  with  the  above. 

Philiphauffh  reported  George   Yorkston,  Goldsmith,  against  Agnes  Bim  and 
William  Sheib,  her  husband,  for  reducing  a  testament  made  by  the  said  Agnes*s 
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dauf^tei  when  she  was  about  14  ;  Imo,  Because  she  had  curators,  and  they  did  not 
consent.  The  Lords  found  this  not  necessary.  2do,  Because  it  contained  special 
legacies  in  favours  of  her  own  curators,  under  whose  influence  she  was  when  she  died, 
and  was  a  tender  vialetudinaiy  child.  The  Lords  also  repelled  this,  unless  they  would 
condescend  either  on  methods  of  persuasion  or  threatenings  used  to  make  the  same. 
But  the  third  reason  stuck  with  the  Lords,  viz.  That,  by  her  father's  assignation 
of  the  debts  to  her,  there  was  a  substitution  of  his  own  brothers  and  sisters  (who  were 
her  nearest  of  kin  db  intestato),  in  case  of  her  decease  before  the  age  of  21.  This  was 
contended  to  be  of  the  nature  of  a  condition,  and  declaratory  of  the  father's  meaning, 
that  she  should  have  no  power  of  disposal  of  the  sums  till  her  majority.  It  was 
answered.  This  substitution  was  no  more  but  a  pure  destination,  that  if  she  died  without 
disposal,  then  it  should  go  to  the  substitutes  named  by  him,  and  was  not  to  retrench 
her  natural  power  of  testing,  which  is  sufficiently  restricted  in  other  cases,  and  there- 
fore should  be  left  free  where  law  impedes  not. — Replied,  The  substitution  could  have 
no  import  that  way ;  for,  in  case  of  her  decease  without  disposal,  these  substitutes 
should  succeed  however. — Duplied,  The  substitution  had  still  its  effect,  for  it  divided 
it  unequally  amongst  them,  some  had  more,  some  had  less  ;  whereas,  by  succeeding  to 
her,  they  would  aS.  draw  their  equal  shares.  And,  by  the  Roman  law,  a  father  was 
permitted  wr  substUutianem  jntpiUarem  to  make  a  testament  for  his  children,  while 
under  pupillarity,  but  no  longer  unless  they  were  furious. — The  Lords  all  agreed,  that 
as  to  the  legacy  of  the  bygone  annualrents  preceding  her  decease,  the  testMnent  was 
valid,  because  [8951]  that  was  only  the  product ;  but  many  demurred  quoad  the 
£1000  legacy  left  out  of  the  stock ;  yet,  m  regard  there  was  no  prohibitory  clause 
restraining  her,  they  found  the  testament  good  quoad  the  whole,  by  a  plurality  of  seven 
against  six. 

November  18,  1697. — Yorkston  v.  Bum  and  Sheill,  decided  sufra,  13th  January 
1697. — The  Lords  reconsidered  their  interlocutor,  after  a  new  debate,  wherein  the 
Roman  law  was  much  urged,  §§  8  and  9,  InstU.  De  pupiUar.  stAstittU,  and  1.  7,  D.  eod. 
where  a  parent's  substitution  cannot  reach  to  majority,  and  evanishes  with  their 
age  of  12  and  14.  But  the  lawyers  shew  this  was  a  mce  scrupulosity  of  that  law  ;  and 
the  recent  customs  sustain  such,  at  least  as  a  fidecommiss. — oee  Gudelin,  Gronevegen, 
and  Yinnius,  on  the  Fupillar  Substitutions.  And  Covarruvias,  with  Paponius,  shew 
it  has  been  so  decided  in  the  Sovereign  Courts.  And  when  either  Notaries  drew  testa- 
ments with  such  clauses,  or  fathers  subscribe  them,  what  other  meaning  and  design 
can  they  have,  but  that  the  minor  shall  do  no  voluntary  deed  to  evacuate  it,  during 
his  minority  ?  On  the  other  hand,  it  was  contended.  This  substitution  was  no  more 
but  a  pure  destination  how  the  succession  should  be  regulated,  in  case  there  was  no 
intervenient  deed  to  cut  it  off ;  and  what  if  a  father  should  say,  '^  And  in  case  my  son 
or  daughter  should  die  before  they  arrived  at  the  age  of  30  or  40,  then  I  appoint  their 
uncles  to  succeed  them  "  ;  would  that  substitution  hinder  the  institute's  disposal  on 
the  sums  ?  No  more  should  it  here,  seeing  a  minor  has  testamenti  facUo  as  well  as  a 
major.  The  Lords  now,  by  the  plurality  of  one  vote,  chansed  the  former  interlocutor, 
and  found  the  substitution  equivalent  to  an  implied  prohibition  ;  and,  therefore,  she 
could  not,  during  her  minority,  legate  upon  that  sum. 

It  might  be  arffued,  that  the  minor  mieht  at  least  dispose  so  far  as  her  legitim 
extended,  and  the  rather's  substitution  could  not  prohibit  that. 

Fol.  Die.  V.  1,  p.  577.    FountainkaU,  v.  1,  p.  763  and  795. 


No.  65.     The  Lady  Cardboss  t;.  The  Representatives  of  Albxandeb  Hamilton, 
Bailie  to  Sir  William  Stuart  of  Strathbrock.    February  20,  1708. 

A  tack  granted  by  a  minor,  without  consent  of  his  curators,  found  null. 

Sif  William  Stuart  of  Strathbrock  having,  in  anno  1671,  set  a  three  19  years  tack 
of  some  lands  in  Broxburn  to  Alexander  Hamilton,  his  bailie,  bearing  expressly  with 
advice  and  consent  of  Sir  William's  curators  under  subscribing,  which  yet  no  curators 
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subscribed ;  the  Lady  Cardross,  as  heir  to  Sir  William  Stuart,  pursued  a  removing 
from  these  lands  against  the  Representa-[jB952]-tives  of  Alexander  Hamilton,  who 
defended  themselves  upon  the  tack,  as  yet  standing  unexpired. 

Alle^  for  the  pursuer,  That  the  tacktwas  ipso  jure  mm,  being  granted  bjrSirl^lIiain 
when  mmor,  without  consent  of  his  curators.  For  instructing  the  minority,  and  his 
being  clothed  with  curators  at  the  time,  the  pursuer  produced  tiie  following  eyidences, 
viz.  A  suspension  and  a  summons  in  anno  1666 ;  a  summons  in  the  1670 ;  a  charge 
in  1671 ;  an  act  and  commission  in  1669  ;  and  a  summons  in  the  1672  ;  all  at  the  in- 
stance of  Sir  William  Stuart  and  his  Curators,  with  a  registered  factory  in  the  year 
1672 ;  tack  and  factory  in  anno  1667,  set  ^and  subscribed  by  him  and  than, 
to  which  two  last  Alexander  Hamilton  himself  is  a  subscribing  witness  ;  a  certificate 
under  the  hand  of  Mr.  Mercer,  Commissary  Clerk-depute  of  Edinbur^,  that  Sir 
William's  act  of  curatory  stands  in  the  Minute  Book  the  8th  of  May  1667,  and  that  he 
could  not  give  an  extract,  by  reason  of  the  warrants  that  year  being  disordered  ;  Mr. 
James  Nasmyth's  receipt  of  the  act  of  curatory  itself  in  the  year  1671 ;  and  an  ex- 
tract of  Sir  William's  baptism  in  the  1652 ;  which  documents,  the  pursuer  contended, 
could  not  be  controverted  by  the  representatives  of  Alexander  Hamilton,  who,  by 
subscribing  the  tack  quarrelled  as  a  party,  and  the  other  tack  and  factory  as  a  witness, 
all  bearing  the  consent  of  curators  undersubscribing,  and  the  two  last  subscribed  by 
curators,  hath  acknowledged  Sir  William's  minority  and  his  having  curators.  For 
as  a  minor,  Bemajorem  dicens,  cannot  be  restored ;  so  a  major  acknowledging  his  party's 
minority,  should  be  bound  to  the  consequences  of  it ;  especially  in  this  case,  where 
Mr.  Hamilton,  as  Sir  William's  chamberlain  and  baiUe,  could  not  be  ignorant  of  his 
circumstances. 

Answered  for  the  defenders,  None  of  the  documents  adduced  are  sufficient  ptooi 
of  Sir  William's  having  had  curators  lawfully  chosen  :  Because,  from  the  rule,  inciio 
non  dofUur  curatarea,  the  presumption  that  minors  have  no  curators  aziseth,  which 
cannot  be  elided  but  by  a  judicial  act  of  curatory.  A  third  person's  authorising  a 
minor,  qua  curator,  doth  not  infer  that  he  was  chosen  curator  in  a  legal  way,  but  only 
renders  the  authoriser  obnoxious  as  procurator.  Again,  as  no  private  arguments  or 
deeds  are  sufficient  to  supply  the  want  of  the  legal  solemnities  that  law  requires,  in 
the  judicial  establishing  of  curators  ;  far  less  will  the  minor's  asserting  himself  to  have 
curators,  alter  his  condition,  so  as  to  annul  the  deed ;  and  a  witness  to  a  paper  is  only 
presumed  to  know  what  he  sees  ;  i.e.  the  party's  subscription,  and  not  the  age  or  quahty 
of  the  subscriber.  Yea,  though  it  were  proved,  that  there  was  an  act  of  curatory, 
non  constat  but  the  same  was  null  and  informal.  Nor  are  the  documents  produced 
sufficient  to  clear  when  Sir  William  was  born,  so  as  to  infer  that  he  was  minor  at 
the  making  of  the  tack  quarrelled  ;  because,  testificates  of  baptism  are  by  decisions 
found  not  probative  of  minority,  however  they  may  prove  majority  :  Therefore,  the 
instructions  above  mentioned  are  in  vain  adduced  for  proving  jointly  tlie  points  b 
controversy ;  when  all  of  them  taken  separately  signify  no  [^53]  niore  to  the  pur* 
pose,  than  so  many  cyphers,  without  a  figure,  to  the  makmg  up  a  number. 

The  Lords  sustained  the  nullity  of  the  tack,  as  granted  by  Sir  William  Stuart  in 
minority,  without  consent  of  his  curators  ;  though  no  lesion  was  qualified. 

Forbes,  p.  247. 


No.  66.     [8966]  David  Muirhead  v.   Aones  Muibhead  of  Drumpark,   and  her 

Husband.    November  17,  1724. 

Found,  That  a  minor  having  curators  could  not,  in  his  contract  of  marria^,  without 
their  consent,  alter  the  destination  of  succession  in  a  tailzie  from  heirs-male  to 
heirs  of  line ;  but  found,  that  if  the  minor  had  no  curators,  he  mi^t,  in  his  contnct 
of  marriage,  alter  such  destination  of  succession. 

The  settlement  and  possession  of  the  estate  of  Drumpark  is  narrated  in  a  dedsi<Mi, 
marked  February  11th,  1724,  voce  Mutual  Contract,  which  having  gone  in  favour 
of  Agnes,  and  she  read^  to  extract  her  decreet,  David  Muirhead,  grandchild  to  oU 
David  by  a  second  son,  msisted  in  a  reduction  of  the  destination  in  ^hn's  contract  of 
marriage,  by  which  he  altered  the  succession  from  heirs-male  to  heirs-female,  upon 
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these  grounds,  tliat  he  was  minor,  and  could  not  make  such  an  alteration  ;  and  though 
he  could,  yet  the  contract  was  null,  because  he  had  curators,  and  their  consent  was 
not  adhibited  to  it. 

It  was  answered,  That  a  minor  might  do  any  deed  which  was  not  to  his  lesion ; 
that  the  settlement  was  onerous,  being  in  John's  own  contract  of  marriage,  and  was 
so  far  from  being  to  his  hurt,  that  it  was  rather  for  his  interest,  since  thereby  the 
estate  was  settled  upon  his  daughters,  in  exclusion  only  of  extraneous  heirs-male ;  2do, 
Though  he  had  curators  (which  was  denied),  yet  he  might,  without  their  consent,  do 
any  rational  or  beneficial  deed  for  himself,  and  his  onerous  deeds  would  be  binding  ; 
December  11th,  1629,  Earl  of  Galloway,  No.  64,  p.  8941 ;  February  5th,  1621,  IngUs 
V.  Sharp,  No.  55,  p.  8941 ;  January  9th,  1629,  Brown  v.  Nicolson,  No.  52,  p.  8940  ; 
and  February  24th,  1672,  Corsar  v.  Deans,  No.  60,  p.  8944. 

The  Lords  found,  that  a  minor  having  curators  cannot,  in  his  contract  of  marriage, 
without  their  consent,  alter  the  destination  of  succession  in  a  tailzie,  from  heirs-male 
to  heirs  of  Une  ;  but  found,  that  if  the  minor  had  no  curators,  he  might  in  his  contract 
of  marriage  alter  the  said  destination  of  succession ;  which  not  being  revoked  intra 
annos  utiles,  was  binding,  and  not  reducible. 

Act.  Ja.  Graham,  Sen. — Alt.  Ja.  Fergusson,  Sen.— Clerk,  Gibson. 

Edgar,  p.  118. 

No.  67.  Craig  v.  Grant.    July  5, 1732. 

A  Bill,  granted  by  a  minor,  safe  from  the  exception  of  minority  and  lesion,  because 
he  was  a  trading  merchant  at  the  time,  was  challenged  as  null,  being  without  consent 
of  the  minor's  father,  administrator-in-law.  Answered,  That,  if  the  minor's  being 
a  trading  merchant  is  sufficient  to  presume  it  a  reasonable  act,  so  as  to  defeat  the 
exception  of  lesion,  it  must,  of  course,  also  defeat  the  nullity  arising  from  want  of 
the  administrator's  consent ;  for  deeds  done  by  minors,  without  consent  of  curators, 
are  effectual,  if  rational  and  prudent,  as  well  [8956]  ^  where  they  are  im  rem  versum 
of  the  minor. — The  Lords  repelled  the  defence. — See  Appendix. 

Fol,  Die.  V.  1,  p.  577. 


No.  68.    Katharine  Craig  v,  William  Lindsay,  and  Others.    December  14. 
A  deed  inter  mvos,  made  by  a  minor,  without  consent  of  his  curators,  void. 

John  Craig,  at  his  death,  left  a  son, William,  and  a  daughter,Katharine,  both  infants. 
To  WiUiam  he  gave  his  land,  worth  about  400  merks  yearly,  and  a  general  disposition 
to  his  moveable  subjects,  worth  600  merks,  with  the  burden  of  debts.  To  Katharine 
he  gave  a  bond  of  provision  of  3600  merks,  which  was  a  debt  upon  her  brother. 

William  Lindsay,  and  three  others,  tutors  to  WilUam  Craig,  during  WilUam's 
minority,  saved  out  of  the  rents  of  the  estate  2200  merks,  and  lent  it  out  upon  move- 
able bonds.  A  few  months  before  his  majority,  they  prevailed  upon  him  to  grant 
to  themselves,  and  to  eight  others,  their  relations,  a  deed,  whereby  "  he  bound  and 
obliged  him,  his  heirs  and  executors,  &c.,  thankfully  to  content  and  pay,  upon  the  first 
term  after  his  decease,  to  the  persons  therein  named,  the  several  sums  therein  expressed, 
with  annualrent  from  and  after  the  term  of  payment :  And  for  the  more  sure  payment 
of  these  respective  sums,  he  thereby  constituted  and  appointed  them  his  lawful 
cessioners  and  assignees,  in  and  to  the  particular  debts  and  sums  of  money  therein 
mentioned."  And  by  an  after  clause  in  the  same  deed,  he  ^*  disponed  and  assigned 
to  the  same  persons  his  whole  bona  mdbilia,  body-clothes,  &c.,  with  power  to  them, 
immediately  after  his  decease,  to  intromit  with  and  dispose  upon  the  premises." 
The  sums  contained  in  this  obU^tion  exhausted  the  whole  moveable  subjects  of 
William ;  and  the  bonds  assigned  in  security  of  that  obUgation,  were  the  bonds  which 
had  been  taken  by  the  tutors  for  the  savings  of  the  estate.  This  deed  contained  a 
power  of  revocation.    WiUiam  died  soon  after,  and  before  majority. 
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Katharine,  upon  her  brother's  death,  brought  a  reduction  of  this  deed ;  and  pleaded. 
That  if  it  was  to  be  considered  as  a  disposition,  which  it  truly  is,  seeing  it  creates  an 
obligation,  and  contains  an  assignation  in  security  thereof,  tiien  it  is  void,  as  being 
a  sratuitous  deed,  granted  by  a  minor,  having  curators,  without  theirjconsent ;  or  n 
it  be  considered  as  a  testament,  then  it  is  void,  as  gratuitously  granted,  in  prejudiee 
of  the  reUef  competent  to  the  heir  from  the  testator's  moveable  subject,  and  to  that 
relief  which  Katharine  herself  was  entitled  to,  for  the  payment  of  her  own  portion  of 
3600merks.  i 

Answered  for  the  defenders,  If  the  deed  in  question  is  to  be  ^nosidered  as  a  dis- 
position inter  tnvos,  minors  are  not  disabled  to  make  such  dispositions,  unkas  where 
they  make  them  to  their  prejudice.  It  conveys  only  moveable  [8057]  bonds  granted 
to  the  minor  himself,  or  his  curators  for  his  behoof,  of  which  he  had  the  imofaite 
disposal,  and  might  have  bequeathed  them  by  testament  or  legacy  to  any  person  he 
had  a  mind.  It  seems  impossible  to  say,  the  minor  sufiered  any  prejudice  by  tiiis 
deed ;  because  he  reserved  an  express  power  to  himself,  at  an3r  time  after,  eUamsi  in 
artioulo  mortisy  to  alter  the  same,  and  dispose  of  the  premises,  in  whole  or  in  part,  at 
his  pleasure.  And  as  little  can  it  be  said,  that  any  prejudice  is  done  to  his  nearest  of 
kin,  to  whom  the  moveables  would  otherwise  have  devolved,  that  he  has  conveyed 
them  to  another  by  such  revocable  deed.  The  subject  was  by  law  at  his  dispoeal. 
He  coidd,  without  consent  of  curators,  disappoint  their  succession  by  testam^it. 
And  as  they  have  no  legal  right  by  the  succession,  but  upon  the  failure  of  his  setthng 
it  otherwise,  it  cannot  be  said  they  have  sustained  any  legal  prejudice,  whether  he  has 
settled  it  in  one  form  or  another. 

And,  therefore,  it  is  too  whimsical  a  regulation  to  be  presumed  in  the  law,  that  a 
minor,  who  can  effectually  dispose  of  his  whole  moveables  by  testament,  without 
consent  of  curators,  should  be  laid  under  a  disability  of  doing  the  self -same  thing 
by  another  form  of  writing,  by  which  he  himself  is  nowise  prejudiced  ;  and  when  iht 
succession  of  his  heirs  in  mobilibua  is  equally  disappointed,  whether  he  declares  his 
will  in  the  one  form  or  in  the  other. 

But  if,  on  the  other  hand,  the  deed  in  question  is  to  be  considered  as  of  a  testa- 
mentary nature,  which  it  truly  ought  to  be,  seeing  it  bequeaths  a  moveable  subject, 
and  does  not  take  effect  till  death,  then  there  is  no  doubt  in  law,  that  a  testam^t 
by  a  minor,  without  consent  of  his  curators,  is  good.  And,  with  regard  to  the  obliga- 
tion of  relief,  which  William  is  said  to  have  been  under  to  his  heir,  it  truly  suppom 
an  obligation  upon  the  minor  to  heap  up  all  the  rents  and  profits  of  his  estate  during 
his  possession,  and  to  preserve  the  same  as  a  fund  for  payment  of  his  predecessor's 
debts.  But  it  would  be  highly  unreasonable,  that  a  minor,  who  has  the  full  property 
of  an  estate,  vdthout  any  kmitation,  should  not  be  allowed  to  dispose  of  the  fnnts  oi 
it  during  his  possession.  This  would  be  to  put  him  in  a  worse  case  than  an  hdr  of 
tailzie,  who  is  fettered  by  limitations  and  irritancies  ;  or  than  an  interdicted  person, 
who,  by  reason  of  incapacity,  is  deprived  of  the  administration  of  his  afEairs  ;  for  such 
persons  are  still  at  liberty  to  do  witn  their  rents  what  they  please. 

Many  worse  consequences  would  follow  from  this  doctrine.  A  minor,  possessed 
of  an  estate  which  goes  to  male-heirs,  cannot  burthen  it  with  a  shilling  in  favour  of  his 
daughters,  if  he  should  die  in  minority ;  but,  by  this  new  doctrine,  it  should  not  be  in 
his  power  even  to  give  them  the  saving  he  had  made  out  of  the  rents  by  his  own  good 
management ;  but  they  must  be  apphed,  contrary  to  his  will,  to  pay  Uie  debts  of  his 
predecessors,  which  a£Eect  the  estate  settled  upon  heirs-male. 

The  Lord  Kilkerran,  Ordinary,  found,  "  That  it  was  not  in  the  power  of  the 
deceased  William  Craig,  a  minor,  gratuitously  to  dispose  of  his  moveables,  in  pre- 
judice oi  the  relief  of  h^  moveable  debts,  competent  to  his  heir  from  his  [8958]  move- 
able subjects ;  and,  therefore,  reduced  the  bond  and  assignation,  and  decreet  following 
thereon,  in  so  far  as  the  same  are  prejudicial  to  the  pursuer's  relief  of  the  defunct's 
moveable  debts." 

But  the  Lords  took  up  the  matter  upon  the  first  point ;  and 

*'  Found,  That  the  deed  in  question  was  a  deed  inter  vivos,  made  by  a  minor,  with- 
out consent  of  his  curators  ;  and,  therefore,  void  and  null." 

Act.  Jo.  Dalrymple,  Locxhabt. — Alt.  And.  Fbinols,  Bbown,  Fsrouson. 

J.  D.  Fd.  Die.  V.  4,  p.  4.    Fac.  Cd.  No.  «6,  p.  111. 
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No.  69«  Saltcm)ats  v.  The  Ju8TI0B«Clebk.    February  8, 1623. 

A  minor  cannot  discharge  a  bond,  even  with  consent  of  curators,  without  payment 

made. 

Saltcoats  being  bound  as  cautioner  to  the  Justice-Clerk,  to  infeft  Mr.  William 
Kellie  in  lands  redeemable  upon  3000  merks,  and  to  pay  the  principal  upon  requisition, 
charged  the  Justice«Clerk  to  relieve  him  of  his  cautionry.  The  Justice-Clerk  sus- 
pended, upon  an  acquittance  made  by  his  daughter  (who  was  assignee  to  Mr.  William 
Kellie),  authorised  by  himself  as  lawful  administrator  to  her.  Saltcoats  alleged. 
That  in  effect  the  ofEer  was,  that  the  Justice-Clerk  should  discharge  himself,  and  that 
the  daughter  might  revoke  the  discharge,  and  annul  the  acquittance  dven  to  the 
cautioner,  without  payment.  In  respect  whereof,  the  Lords  found  not  the  discharge 
sufficient.  Fol.  Die.  v.  1,  p.  577.    Haddington,  MS.  No.  2753. 


No.  70.  LocKHABT  V.  LocKHABT.    July  25, 1626. 

A  discharge,  granted  by  a  minor,  without  an  onerous  cause,  was  found  null,  although 
she  might  have  disponed  the  sum  in  testament. 

One  Marion  Lockhart  having  ^ven  discharge  to  Lockhart  of  Bar  of  a  sum  of 
money,  wherein  the  father  of  the  said  Lockhart  of  Bar  was  obliged  to  the  said  Marion  ; 
the  said  Marion  pursues  an  action  of  restitution  in  integrum  against  the  said  discharge, 
by  reason  the  same  was  done  ii\  her  minority,  having  neither  received  money  nor  other 
good  deed ;  which  action  was  sustained,  notwithstonding  the  defender  alleged,  that 
this  action  could  not  be  sustained,  except  the  pursuer  would  allege,  that  the  said 
discharge  was  siven  by  her  sub  [8959]  ^P^  numerandcB  peounia,  which  followed  not, 
or  that  iike  defender  promised  her  payment,  and  hath  not  done  the  same,  without 
which  the  action  ought  not  to  be  sustained  ;  for,  as  a  minor,  past  twelve  years  of  age, 
might  make  a  testament,  so  also  she  might  lawfully  at  that  age  dispone  upon  that 
sum,  or  discharge  it.    This  allegeance  was  repelled,  and  the  reason  found  relevant. 

Fol.  Die.  V.  1,  p.  577.    Durie,  p.  227. 


No.  71.         Sir  John  Sbaton  v.  Sir  John  Hbpburn.    December  1633. 

Although  a  minor  cannot  discharge  a  debt  gratuitously,  yet  a  promise  to  grant  such 

a  discharge  was  sustained. 

By  contract  of  marriage  between  Sir  Robert  Hepburn's  son  and  Sir  John  Seaton's 
daughter.  Sir  Robert  was  bound  to  possess  his  son  with  20  chalders  of  victual  for  his 
maintenance.  Sir  John  having  charged  Sir  Robert  for  fulfilling  of  this  i^art  of  the 
contract,  he  suspended,  upon  this  reason,  that  his  son  had  discharged  him  of  four 
chalders  of  the  twenty,  and  had  obliged  him  to  content  himself  with  sixteen.  Answered, 
This  bond  being  but  a  private  deed  and  paction,  contra  jmblicain  tabularum  nuptialium 
fidem,  was  null,  and  ought  not  to  be  respected,  as  being  contra  bonos  mores,  especially 
it  being  given  upon  the  day  of  the  contract,  which  the  youth  was  induced  to  do  amoris 
ardore,  and  least  the  contract  should  ihave  been  dissolved. — The  Lords  found  this 
allegeance  against  the  reason  of  suspension  relevant. 

January  15, 1634. — ^Afterwards  the  suspender  offered  to  proye,  that  his  son»  long 
after  the  marriage,  came  to  him  willingly,  and  promised  to  abide  by  the  former  con- 
dition he  had  tied  himself  to.  Answered,  He  was  yet  minor,  and  revoked  presently 
any  such  promise  made  in  prejudice  of  the  contract  of  marriage,  especially  there 


1078  MINOR 

having  nothing  followed  thereupon,  but  being  nudum  pactum.  Next,  hiB  piomiae 
could  not  prejudge  his  father-in-law  Sir  John  to  seek  implement  of  the  condition,  he 
being  a  contractor.  Replied,  He  was  majaritali  praximus,  and  cotdd  not  revoke  a 
promise  made  in  favour  of  lus  own  father.  Next,  he  prejudged  none  but  himself 
during  his  own  time  ;  for,  if  he  died  before  his  wife,  his  promise  could  not  bind  her, 
but  her  father  might  seek  implement  of  the  whole  in  her  behalf. — The  Lords  found 
this  part  of  the  reason  of  suspension  relevant  to  be  proven  by  his  oath. 

Fol.  Die.  V.  1,  p.  577.    SpoUiswood  (Marbiaob)»  p.  206. 


No.  73.  [8862]  Carstaibs  t;.  Monobbiff.    February  20, 1672. 

A  bond  of  caution,  granted  by  a  minor,  with  consent  of  tutors,  was  sustained. 

Mr.  David  Moncreiff  being  debtor  to  James  Brown  in  a  sum  of  money,  he  did 
procure  William  Moncreiff  his  son  as  principal,  and  Sir  John  Moncreifi  as  cautioner, 
to  grant  a  bond  to  the  said  James  Brown  forithe  said  sum ;  and  Sir  [8863]  John  being 
minor,  the  bond  is  granted  with  consent  of  Mr.  David  as  his  curator ;  and  being  now 
assigned  to  Robert  Carstairs,  he  charges  Sir  John,  who  suspends,  upon  this  reason, 
that  the  bond  is  null,  as  being  done  by  a  minor  having  curators,  without  their  consent ; 
and  as  to  the  consent  adhibited  by  Mr.  David  Moncreiff,  it  is  null,  because  no  curator 
can  authorise  his  minor  in  rem  suam  to  the  curator's  own  behoof ;  and  it  is  offered  to 
be  proven  that  this  curator  was  debtor  in  the  same  sum  before,  and  caused  his  own 
son  grant  this  bond,  and  his  minor  as  cautioner  in  place  thereof,  whereby  the  curator 
himself  was  liberated  of  the  prior  bond.  It  was  answered,  That  albeit  a  curator 
cannot  authorise  his  minor  to  any  deed  done  directly  in  favours  of  the  curator,  as  if 
the  minor  should  grant  a  bond  to  his  curator,  or  should  be  cautioner  for  his  curator ; 
yet,  where  the  curators  behoof  is  but  indirect  and  consequential,  neither  our  custom, 
nor  the  Roman  law,  from  whence  it  is  drawn,  prohibits  or  annuls  such  consents  of 
curators,  as  is  clear  in  the  case  of  a  tutor  or  curators  authorising  a  pupil  to  enter  hdr 
to  a  person  who  was  debtor  to  the  tutor,  that  yet  his  consent  was  valid,  1. 1,  quangwun 
D,  De  authoritate  d  consensu  tutorum  ;  and  if  this  were  drawn  in  consequence  to  every 
remote  advantage  of  curators,  neither  could  creditors  be  secured,  nor  minors  author- 
ized. It  was  replied,  That  the  behoof  of  the  curator  is  not  remote  in  this  case,  neitiier 
could  the  creditor  pretend  to  be  in  bona  fide,  as  not  knowing  the  curator's  interest  or 
behoof,  the  curator  being  debtor  to  him  in  the  same  sum  before ;  and  this  being  a 
fraudident  unwarrantable  act  of  the  curator,  unnecessarily  to  engage  his  minor  as 
cautioner,  the  creditor  was  particeps  fraudis,  and  did  coUude  with  the  curator  in 
engaffing  his  minor. 

The  Lords  considering,  that  the  charger  did  not  plead  his  interest  as  a  singular 
successor,  but  was  content  that  his  cedent  Brown  should  depone,  they  found  only  the 
knowledge  and  collusion  of  the  creditor  of  importance  to  annul  the  curator's  consent 
to  a  deed  not  directly  to  his  own  behoof ;  and  therefore,  before  answer,  ordained 
Brown's  oath  to  be  taken  ex  officio,  that  it  might  appear  whether  there  was  any 
collusion  or  not.    See  Tutob  and  Pupil.     Fd,  Die,  v.  1,  p.  577.    Stair,  v.  2,  p.  73. 


No.  76.  [8964]  HuNTBB  t^.  .    December  24, 1728. 

A  remuneratory  donation  of  two  small  tenements  in  the  town  of  Ayr,  granted  by 
William  Hamilton,  a  minor,  above  twenty  years  of  age,  to  his  brother  uterine,  was 
reduced  at  the  instance  of  the  heir  upon  this  medium,  that  a  minor,  though  he  has 
power  to  test  upon  moveables,  can  do  no  gratuitous  deed  in  prejudice  of  his  heir.  See 
ApPBiroix.  Fd,  Die,  v.  1,  p.  577. 
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No,  77.  [8986]  M'CuLLOOH  v.  M*Culloch.    January  29,  1731. 

A  man,  in  hia  second  contract  of  marriage,  obliged  himaelf  *'  to  lay  out  a  certain 
sum  upon  good  security,  in  lands,  to  himself  and  his  future  spouse,  and  to  the  children 
to  be  procreated  betwixt  them ;  which  failing,  the  same  to  accresce,  pertain,  and 
belong  to  the  husband's  nearest  heirs  and  assignees."  In  a  pursuit  at  the  instance 
of  the  heir  of  this  marriage,  being  minor,  for  tne  above  sum,  against  the  heir  of  the 
first  marriage,  it  was  found  that  the  pursuer  might  uplift  the  sums  pursued  for,  but 
that  he  could  not,  in  his  minority,  gratuitously  defeat  the  substitution  ;  but  found  no 
necessity  at  present  to  determine  what  might  be  competent  to  him  after  his  majority. 
See  Appendix.  Fol,  Die.  v.  1,  p.  578. 


No.  78.  Wapdbl  v.  Waddel.    January  6,  1739. 

Whether  a  minor  can  test  upon  moveables,  notwithstanding  a  substitution. 

A  father  having  made  a  settlement  of  hisj^estate,  consisting  all  of  moveables,  in 
favour  of  his  son  and  daughter,  equally  between  them  ;  and  failing  any  one  of  them 
by  decease  before  marriage  or  majority,  to  the  survivor,  their  heirs,  executors,  or 
assi^ees ;  after  the  father's  death,  the  son  died  while  minor  and  unmarried,  after 
having  by  testament  conveyed  his  half  to  his  sister  in  liferent,  and  her  children  in  fee  ; 
which  being  quarrelled  by  his  sister,  as  to  her  prejudice,  it  was  found,  ''  That  the 
pursuer's  brother  having  died  minor  and  unmarried,  could  not,  by  deed  of  his,  dis- 
appoint the  father's  destination." 

N.B, — It  was  admitted,  that  notwithstanding  a  substitution  in  moveables,  the 
institute  might  thereupon  test  in  his  minority ;  but  in  respect  the  substitution  was 
here  limited  to  the  event  of  the  person's  dying  before  majority  or  marriage,  it  was 
considered  not  as  a  simple  substitution,  but  to  imply  a  prohibition  to  alter  before 
majority  or  marriage.        Fol.  Die,  v.  1,  p.  578.     Kukerran  (Minor),  No.  1,  p.  345. 


No.  79.  Williamson  v,  Fraser.    December  1739. 

Found,  that  a  minor,  who  had  submitted  with  consent  of  his  curators,  in  a  case, 
which  of  its  nature  was  pretty  much  involved  in  fact,  tUehatur  jure  communi,  and 
could  not  be  heard  to  quarrel  the  decreet  arbitral  upon  iniquity  ;  and  in  the  reasoning, 
taken  for  granted,  that  he  misht  with  their  consent  have  transacted. 

It  might  be  very  prejudicial  to  minors,  if  in  such  cases  especially  as  are  proper 
subjects  of  transaction,  yet  they  could  not  terminate  them  by  submission  [8966]  or 
transaction  ;  yet,  if  an  enorm  lesion  shoidd  appear,  it  is  not  doubted  but  the  minor 
would  be  reponed.  Fd.  Die.  v.  4,  p.  3.    Kilkerran  (Minor),  No.  3,  p.  347. 


No.  80.     Francis  Cunynnghame  v.  Sir  John  Whitbpoord,  and  Others. 

March  8, 1797. 

A  minor  cannot  dispone  his  heritage  mortis  eausa^  even  with  consent  of  his  curators. 

Mr.  Whitefoord  disponed  his  estate  of  Dinduff,  failing  heirs  of  his  own  body,  to 
the  two  younger  sons  of  Sir  John  Whitefoord  nominatim,  and  the  heirs  of  their  bodies  ; 
whom  failing,  to  Francis  Cunyngham ;  and  named  tutors  and  curators  to  the  sub- 
stitutes, in  case  of  their  succeeding  in  minority. 

Mr.  Whitefoord  having  died  without  issue,  he  was  succeeded  by  James  Whitefoord, 
the  son  of  Sir  John,  first  called  by  the  disposition,  who,  in  his  17th  year,  with  consent 
of  the  curators  named  by  Mr.  Whitefoord,  and  after  the  death  of  his  brother  without 
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iasae,  disponed  DindufE,  failing  heirs  of  his  own  body,  to  his  father  and  his  heiis-mak ; 
whom  falling,  to  his  own  five  sisteiB,  and  theii  oluldien,  and  the  otiier  hein-iemak 
of  Sir  John  in  their  order. 

James  Whitef oord  died  in  minority^  and  unmarried^  and  Six  John  made  up  tities 
to  DindufE. 

Francis  Cunynnghame  afterwards  brought  a  reduction  of  his  right,  and 

Pleaded ;  It  is  perfectly  settled,  that  a  minor  cannot  alter  the  destination  of 
his  heritage  mortis  causa,  even  with  consent  of  his  curators ;  Stewart's  Answer  v. 
Minor;  dOth  November  1680,  Stevenson,  No.  63,  p.  8949  ;  Marquis  of  aydeadale  v. 
Earl  of  Dundonald,  No.  3,  p.  1265  ;  Bankton,  b.  1,  tit.  7,  §  54 ;  Erskine,  b.  1,  lil  1, 
i  33.  And  the  rule  is  in  itself  reasonable,  as  it  is  fair  to  presume,  that  it  is  for  the 
minor's  interest,  that  the  heirs  under  the  subsisting  investitures  should  succeed  to 
him,  and,  besides,  it  would  give  room  for  much  ashitnay  proceeding,  if  the  validity 
of  the  deed  were,  in  each  case,  to  depend  on  its  supposed  rationality. 

It  is  true,  a  minor  may  sell  his  lands  with  consent  of  his  curators,  and  may  make 
a  testament  without  it.  But  a  sale  may  frequently  be  necessary ;  the  price  received 
affords  a  sood  criterion  of  the  fairness  of  the  transaction ;  and  if  the  judgment  of  his 
curators  does  not  protect  a  minor  from  an  unfavourable  bargain,  he  can  be  restored 
against  it.^  But  there  is  no  necessity  for  his  executing  deeds  mortis  cauaa  ;  and  in 
the  execution  of  them,  he  exerts  merely  an  act  of  volition,  where  the  judgment  of 
others  cannot  so  well  supply  his  own  defects.  The  minor's  power  of  making  a  testa- 
ment has  probably  arisen  from  the  small  value  of  moveable  property,  at  the  time  t^ 
point  of  law  was  so  fixed. 

Answered ;  The  rule  contended  for  by  the  pursuer  did  not  exist  in  the 
I^*[8967]-ii^ii  law,  Voet,  lib.  28,  t.  1,  §  32  ;  and  it  is  not  a  settled  point  in  our  law. 
It  is  not  countenanced  by  our  older  authorities,  Balfour,  p.  181,  §  11 ;  Craig,  Ub.  1, 
d.  12,  §  30 ;  Dirleton  v.  Minor ;  Stair,  b.  1,  t.  6,  §  32,  33,  34 ;  and  our  later  writexB 
rest  their  opinions  entirely  on  the  case  of  the  Marquis  of  Clydesdale,  which  was 
decided  on  other  grounds. 

Nor  is  the  rule  in  itself  well  founded ;  a  minor  who  either  has  no  curators,  or 
who  having  curators,  acts  with  their  consent,  has  the  same  powers  over  his  property 
with  a  person  of  fuU  age.  The  only  difference  between  them  is,  that  the  former  has 
certain  privileges,  particularly  that  of  restitution  asainst  transactions  which  sze 
unfavourable  to  him  ;  but  to  make  room  for  this  privilefle,  the  heir  of  a  minor  must 
establish  not  merely  that  he,  the  pursuer,  was  hurt  by  the  transaction,  but  that  At 
minor  himself  was  so,  which  surely  cannot  be  said  of  a  disposition  preferring  his  own 
family  to  a  stranger. 

Indeed  a  minor  may  do  many  things  very  material  to  his  interest,  even  without 
the  consent  ol  his  curators,  against  the  consequences  of  which  he  cannot  be  restored ; 
he  may  marry,  he  may  choose  his  professipn  and  his  place  of  residence,  Graham  r. 
Graham,  No.  45,  p.  8924.  He  may  make  a  testament  as  to  his  moveables,  although 
from  its  requiring  fewer  solemnities,  and  from  its  being  Lwful  to  execute  it  eUam 
in  extremis,  there  is  more  danger  oE  imposition  with  regard  to  it,  than  with  regard  to 
dispositions  of  heritage.  And  it  is  admitted,  that  a  minor,  with  consent  of  his 
curators  at  least,  may  make  onerous  transactions  as  to  his  heritage,  to  take  effect 
inter  vivos  ;  yet  these  require  greater  strength  of  mind  than  the  execution  of  deeds 
mortis  causa.  And  accordingly  the  latter  have  often  been  sustained  when  made  by  a 
person  who  would  have  been  held  incapable  of  entering  into  an  onerous  bargain, 
17th  November  1789,  Scott  v.  Jerdons,  No.  60,  p.  4964 ;  3d  March  1796,  Frank  f. 
Frank,  voce  Writ. 

The  Lord  Ordinary  reported  the  cause  on  informations. 

The  Lords  considered  the  law  to  be  perfectly  fixed  in  favour  of  the  pursuer,  and 
unanimously  gave  judgment  in  his  favour. 

Lord  Ordinary,  Glsnlbb. — ^Act.   Hay,  et  alii. — ^Alt.     Sougitob-Gensral  Blaix, 

RoLLAND.— Clerk,  Homb. 
i?.A    .  ^ac.C<rf,  No.  11,  p.  50. 
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No,  87.  [8970]  Scx)T  <;.  Kennedy.    December  10,  1675. 

Umquhile  Wallace  granted  assignation  of  several  bonds  to  his  two  bairns^ 

and  appointed  Eobert  Kennedy  overseer  to  them  to  manage  these  sums  during  their 
minority,  and  in  case  of  the  miscarriage  or  debauchery  of  either  of  them,  to  apply 
their  share,  or  a  part  thereof,  to  the  other.  The  boy  being  set  by  Robert  Kennedy 
to  one  Beid  goldsmith,  was  seduced  and  withdrawn  by  one  Purves,  whom  he  chose 
curator,  and  oecame  apprentice  to  one  Scot  goldsmith,  who  is  also  chosen  curator. 
Kennedy  alleged.  That  the  father  had  committed  the  administration  of  the  sums 
assigned  to  him  during  the  children's  minority,  and  made  him  overseer,  which  in 
effect  was  tutor  ;  and  therefore  having  set  the  boy  to  a  master  during  his  pupillarity, 
he  ought  to  be  restored  to  him  and  to  be  put  to  his  former  master  ;  and,  albeit  parents 
cannot  appoint  curators,  yet  where  they  do  expressly  assign  their  means  with  that 
provision,  it  is  valid  as  a  condition  of  the  assignation. 

The  Lords  found  that  the  management  of  the  sums  assigned  belonged  to  Kennedy 
by  virtue  of  the  assignation,  not  as  curator  but  as  administrator ;  and  found  the 
minor  might  choose  other  curators,  but  that  they  could  not  meddle  with  the  sums 
assigned ;  and  found,  that  after  pupillarity  the  minor's  person  was  free,  but  as  to 
what  master  he  should  serve,  ordained  both  indentures  to  be  produced,  and  both  the 
masters  to  be  heard.  Stair,  v.  2,  p.  380. 


No.  90.  [8972]  MoBisoN  v.  Stewabts.    December  3, 1747. 

A  minor  whose  administrator  in  law  was  out  of  the  kingdom,  was  authorised  by  the 
Lords  to  receive  money,  and  employ  it  on  a  secunty  approved  by  them. 

John  Stewart,  grandson  and  heir  to  the  deceased  Lord  Boystoun,  having  right 
by  progress  to  an  heritable  bond  granted  by  William  Morison  of  Crai{;leith,  to  Sir 
William  Baird  of  Newbyth,  did,  with  consent  of  John  Stewart  elder,  his  father  and 
administrator  in  law,  convey  the  same  to  Mrs.  Isabel  Stewart,  widow  of  George 
M^Kenzie,  younger  of  Boystoun,  in  security  of  £100  annuity  payable  by  said  John 
Stewart  the  heir  to  her. 

William  Morison  proposing  to  extinguish  the  debi;,  duly  premonished  the  said 
John  and  Mrs.  Isabel  Stewarts  to  receive  the  money  as  at  Martinmas  last ;  and  under- 
standing that  the  said  John  Stewart  the  creditor  was  under  age,  and  that  his  father 
and  administrator  was  out  of  the  kingdom,  appUed  by  bill  of  suspension,  craving  that 
he  might  be  authorised  by  the  Lords  to  consign  or  to  pay  up  the  money  on  getting  a 
valid  renunciation,  and  that  the  said  John  Stewart  might  be  ordained  to  chuse  a 
curator,  who  might  concur  with  him  in  such  renunciation. 

This  bill  was  passed  upon  report,  and  a  tutor  ad  litem  appointed  to  John  Stewart 
on  his  appUcation  ;  and  now  at  discussing,  Isabel  Stewart  admitted  the  facts  stated 
in  the  bill  and  consented  to  the  raising  the  money  and  re-employing  the  same  ;  and 
represented  that  she  had  procured  an  heritable  bond  for  that  purpose  on  the  estate 
ol  Inverighty,  in  security  of  the  said  £100  of  annuity  to  Mrs.  Stewart,  and  to  the  s<iid 
John  himsen,  ready  to  be  delivered  upon  payment  of  the  money ;  and  concurred 
with  the  debtor  in  praying  that  the  Lords  might,  in  such  a  manner  as  they  should 
think  proper,  interpose  their  authority,  that  there  might  be  a  valid  renunciation. 

The  point  reasoned  on  the  Bench  was.  In  what  manner  the  Court  was  to  interpose 
in  this  case,  Whether  by  directly  authorising  the  payment  and  acceptance  of  the 
security  offered  for  the  money,  or  by  appointing  an  interim  curator  who  should  find 
caution  ?  Some  of  the  Lords  inclined  to  the  last,  doubting  how  the  Court  could 
directly  authorise,  as  they  knew  not  the  sufficiency  of  the  person  who  was  to  grant 
the  new  bond  ;  and  that  if  he  was  insufficient,  the  Court  was  caution  for  the  money. 
Others  again  doubted,  if  the  Court  could  at  all  appoint  an  interim  curator  even  ad 
effectum,  as  the  minor  had  an  administrator  ;  [8973]  but  thought,  that  as  the  adminis^ 
strator  was  abroad,  they  might  interpose  and  directly  authorise,  and  they  would  no 
more  become  cautioners  than  they  do  in  any  case,  which  frequently  happens,  of 
money's  being  re-employed  at  the  sight  of  the  Ordinary :  That  in  this  case,  there 
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was  little  reason  to  doubt  the  new  security  offered,  as  the  liferentriz  was  ao  muck 
satisfied  with  it ;  mean  time,  to  remove  all  scruple,  it  mi^t  be  remitted  to  Ike 
Ordinary  to  make  further  enquiry  and  to  report. 

Which  accordingly  was  done ;  and  thereafter,  upon  the  Ordinaiy't  xeport^  the 
Lords  "  authorised  the  payment  of  the  money  and  acceptance  of  the  new  aeconty 
offered." 

This  was  by  some  said  to  be  what  the  Court  could  not  refuse,  as  the  administralor 
was  abroad,  and  the  money  in  effect  in  tnanu  euricB  by  the  offered  conBtgnatkm ; 
adding,  that  it  were  well  that  the  Court  had  the  same,  or  at  least  part  of  the  -pawen 
the  Chancellor  has  in  England  of  seeing  to  the  application  of  minors'  money. 

Fol.  Die,  V.  4:,  p.  6.    Kilkerran  (Minor),  No.  7,  p.  348. 


No.  91.    Jean  Hay,  Spouse  to  Home,  and  their  Children  r.  Grant. 

February  22,  1749. 

The  Court  appointed  a  curator  bonis,  and  authorised  him  to  uplift  and  discharge, 

with  instructions  to  re-employ. 

*  Thomas  Grant  purchased  the  lands  of  Blackburn  from  Alexander  Home,  the 
price  whereof  he  paid,  except  12,000  merks,  which  he  retained  to  answer  a  [897ti  ^^ 
rent  of  600  merks  secured  on  the  land  to  Helen  Spence,  relict  of  the  former  proprietor ; 
for  which  sum  he  gave  bond  payable  at  the  first  term  after  the  decease  of  the  said 
Helen  Spence,  to  Jean  Hay  wife  to  the  disponer,  during  the  joint  lives  of  her  and  her 
husband,  and  that  for  the  aliment  of  herself  and  children  (the  said  disponer  thereby 
renouncing  all  ri^ht  or  interest  in  the  said  12,000  merks,  and  particularly  his  rig^ 
as  administrator  in  law  to  his  children)  and  after  his  decease  for  her  own  liferent  use, 
and  in  fee  to  the  children  equally  amongthem. 

Upon  the  death  of  Helen  Spence,  Thomas  Grant  proposed  to  pay  the  money ; 
but  the  question  was.  How  he  was  to  be  discharged  ?  J  ean  Hay  was  willing  to  grant 
discharge  for  her  interest,  and,  if  it  could  be  of  any  use,  the  husband  was  wiHing  to 
concur,  such  of  the  children  also  as  were  past  majority  were  willing  to  discha^ ; 
but  the  difficulty  lay  in  this,  that  some  of  the  childien  were  within  pupillarity,  otheis 
of  them  were  past  pupillarity,  but  within  majority,  and  had  no  curators,  and  could 
find  none  willing  to  accept. 

In  this  situation,  Thomas  Grant  presented  a  bill  of  suspension,  in  order  to  his 
safe  payment.  And  it  being  alleged  for  the  chargers,  That  a  discharge  by  a  minor. 
not  having  curators,  is  a  sufficient  exoneration  to  the  debtor,  and  which  the  minor 
children  were  willing  to  grant,  and  for  such  of  them  as  were  within  pupillarity,  it  being 
craved,  that  a  factor  might  be  named,  with  power  to  discharge  their  interest,  Ifce 
Ordinary  found,  "  That  the  presenter  of  the  bill  was  not  bound  to  accept  of  a  dis- 
charge from  such  as  are  past  pupillarity,  and  within  majority,  not  having  curaton, 
and  refused  to  name  a  factor  for  those  who  were  within  pupillarity,"  as  what  was 
more  proper  to  be  obtained  upon  application  to  the  Lords. 

The  case  being  laid  before  the  Lords  by  the  relict  and  whole  children,  for  vaA 
authority  as  might  be  proper  to  enable  them  to  discharge,  to  prevent  a  loss  by  con- 
signation, some  seemed  to  think,  that  where  one  is  past  pupillarity,  and  has  not 
curators,  he  mav  discharge  ;  which  point  the  Lords  avoided  determining,  but  ^ner- 
ally  agreed  in  this,  that  no  cautious  debtor  would  venture  to  pay  a  minor  without 
curators,  otherwise  than  auctore  prcetore. 

The  next  question  was,  How  a  curator  could  be  authorised  for  a  minor  ?  And, 
in  genera],  it  is  what  the  Lords  never  do  ;  but  here  the  case  was  special,  a  part  of  the 
money  belonged  to  a  pupil ;  and  as  the  whole  money  was  liferented,  it  could  not  he 
divided ;  it  was  therefore  thought,  the  Court  might  appoint  a  curator  bonis  for  the 
whole  minor  children. 

And  accordingly  the  Lords  '"  authorised  a  curator  bonis  with  power  to  dtscharce, 
he  finding  caution  "  ;  but  with  this  quality,  "  That  he  re-employ  the  money  in  ttie 
same  terms  as  devised  by  the  bond  at  the  sight  of  the  Ordinary  on  the  bills.'* 

Fd.  Die,  V.  4,  p.  4.     Kilkerran  (Minor),  No.  10,  p.  351. 
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No.  92.  [8976]  KoBHLER,  and  His  Curator  ad  litem  v.  Paul  Neibrick. 

January  31, 1772. 

Payment  made  to  a  minor,  not  having  curators,  valid  and  effectual  by  the  law  of 

Scotland. 

An  action  was  sued  by  George  Frederick  Eoehler,  son  to  the  deceased  George 
Frederick  Koehler,  and  William  Henry,  his  attorney  (by  virtue  of  a  letter  of  attorney 
signed  by  him,  according  thereto,  a  minor  of  15  years,  with  consent  of  Isaac  Hawley 
of  Portsmouth,  his  uncle),  concluding  against  Neidrick,  as  executor  appointed  by 
Koehler  senior,  for  payment  of  the  half  of  the  defunct's  personal  estate,  bequeathed 
by  his  will  to  the  pursuer.  The  Lord  Ordinary,  in  respect  of  the  pursuer's  being 
minor,  appointed  William  Henry  (the  attorney)  curator  adcitem,  and  afterwards  passed 
an  intenm  decree  for  a  balance  confessed  by  the  defender. 

In  a  suspension  of  this  decree,  which  came  to  be  discussed  by  the  Lord  Ordinary 
to  the  original  action,  the  charger  having  produced  an  appointment,  by  the  Chan- 
cellor of  England,  of  Isaac  Hawley  to  be  his  guardian,  tne  Lord  Ordinary  "  found 
the  letters  orderly  proceeded  ;  but  found,  that  the  said  Isaac  Hawley,  the  charger's 
uncle  and  guardian,  must  concur  with  him  in  granting  the  discharge  to  the  suspender 
for  the  sum  charged  for."  And,  upon  a  representation  for  the  suspender,  stating  it 
to  be  the  law  of  Scotland,  that  no  person  was  obliged  to  pay  a  debt  to  a  minor,  unless 
that  minor  was  legally  authorised  by  tutors  and  curators  to  receive  the  money  ;  and 
that  the  appointment,  produced,  of  the  charger's  uncle  to  be  his  guardian,  did  not, 
from  its  nature,  sufficiently  authorise  him  to  receive  the  money  charged  for,  but 
seemed  rather  to  resemble  the  nomination  of  a  curator  ad  litem.  The  Lord  Ordinary 
found,  "  That,  by  the  law  of  Scotland,  a  payment  made  to  a  minor  not  having  cura- 
tors, is  a  valid  and  effectual  payment ;  and  that  the  authority  of  the  English  guar- 
dian, in  this  case,  is  required  by  the  interlocutor,  onljr  for  the  further  security  qf  the 
minor,  that  the  money  may  not  be  squandered  by  him,  for  which  reason  it  was  not 
opposed  by  the  pursuer ;  therefore,  refused  the  desire  of  the  representation,  and 
adnered  to  the  former  interlocutor."  And,  afterwards,  "  found  the  charger  entitled 
to  the  expenses  incurred  by  him  in  the  suspension,  and  also  the  expense  of  extracting 
the  decree." 

Pleaded  by  Neidrick,  in  a  reclaiming  petition  ;  That  payment  of  any  considerable 
sum  of  money  made  to  a  minor,  though  not  having  curators  legally  authorised  to  act 
for  him,  is  not,  by  the  law  of  this  country,  such  a  valid  payment  as  can  effectually 
liberate  the  debtor  who  makes  that  payment  at  the  hands  of  the  minor  ;  and  that, 
as  well  in  the  nature  of  the  thing,  as  according  to  the  principles  both  of  the  civil  law, 
and  that  of  this  country. 

In  the  nature  of  the  thing,  it  is  a  duty  incumbent  upon  every  debtor,  either  when 
he  makes  offer  of  a  voluntary  payment  to  a  minor-creditor,  or  is  called  upon  bv  that 
creditor  to  do  so,  to  take  care  that  the  money  so  paid  by  him  be  not  embezzled  by 
coming  directly  into  the  minor's  own  hands  ;  and  that,  if  he  [8976]  neglects  his  duty, 
he  is  answerable  to  the  minor,  unless  he  shall  be  able  to  make  it  appear,  that  the 
money  was  profitably  applied  for  his  use. 

Again,  that  the  principles  of  the  civil  law  were  favourable  to  his  plea,  appeared 
from  the  following  texts,  1.  2,  C.  Si  tut.  vel  cur.  interven. ;  1. 1,  C.  Si  advers.  solut. ; 
1.  25,  C.  De  administrat.  tut.  §  3.  Institut.  Quib.  alien,  licet  vel  non  ;  1.  7,  §  2,  De 
minor. — ^And,  as  to  the  practice  of  this  country,  there  occurred  no  reason  to  the 
suspender,  why  the  principles  of  the  civil  law,  which  seem  to  be  solidly  founded  in 
common  reason,  should  be  held  to  be  departed  from  ;  as  the  law  of  this  country  has, 
in  many  particulars,  adopted  the  principles  of  that  law,  especially  in  the  matter  of 
tutors  and  curators ;  and  he  has  never  been  informed  of  a  decision  of  this  court, 
whereby  it  was  found,  that  a  debtor  was  in  safety  to  pay  to  a  minor  without  consent 
of  his  tutors  or  curators,  or  that  he  could  be  compelled  so  to  do  ;  on  the  contrary, 
it  is  supposed  by  a  decision.  Watt  v.  Panton,  No.  88,  p.  8971,  that  a  debtor  was  not 
bound  to  pay  to  a  minor  not  having  curators. 

Answered ;  Two  points  are  clearly  established  in  the  law  of  Scotland ;  Imo, 
That  no  minor  whatever,  who  has  no  curators  imposed  upon  him  by  his  father,  can 
be  compelled  to  accept  of  any  ;  since  every  minor,  who  has  sufficient  confidence  in 
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his  own  abilities  in  this  particular,  is  entitled  to  take  upon  himself  the  full  manage- 
ment, and  free  administration  of  his  own  affairs,  subject  to  as  little  contioul  as  if  lie 
were  a  major ;  2do,  That  no  person  whatever  can  be  compelled,  on  any  accoimt, 
to  act  either  as  a  tutor  or  curator  to  another.  And,  by  the  practice  of  this  country, 
numberless  minors  do  every  day  manage  their  own  affairs,  without  the  aid  or  int^- 
position  of  curators,  as  fully  and  freely,  in  all  respects,  as  if  they  were  majors ;  either 
because  they  do  not  choose  to  elect  curators  to  themselves,  or  that  the  persons  ^who 
have  been  appointed  curators  to  them  decline  to  accept  the  office.  In  a  trading 
country,  such  as  this,  not  only  many  minors,  but  the  whole  subjects,  would  be  put  in 
a  most  disagreeable  situation,  were  the  suspender's  doctrine  to  be  held  as  the  kw 
of  Scotland.  But  he  has  not  been  able  to  point  out  a  single  authority  from  our  law 
books,  nor  one  precedent  from  decisions,  tending  to  support  it.  .The  decision  dted 
rather  serves  to  refute  it ;  and  is,  indeed,  when  examined,  a  precedent  in  point  for 
the  charger.  His  reliance,  then,  is  on  a  few  quotations  from  the  civil  law,  the  subtihies 
whereof  we  have  not  adopted  ;  neither  are  they  applicable  to  the  present  case.  On 
the  other  hand,  the  judgment  of  the  Lord  Ordinary  is  agreeable  to  the  language  of  all 
the  writers  on  the  law  of  Scotland,  such  as  Stair,  Bankton,  &c. ;  and  Erslone's  words 
are  precisely  in  point,  tit.  Minors,  &c.,  §§  6  and  18. 

The  Lords  adhered,  and  found  the  petitioner  liable  in  the  expense  of  the  answers." 

Act.  W.  M'Kbnzib.— Alt.  D.  Grabme.— Clerk,  Ross. 

Joi.  2>ic.  V.  4,  p.  5.    f  oc.  Cof.  No.  2,  p.  2. 


No,  93.  [8977]  John  Eirkman  v,  Joseph  Pym.    August  1, 1782. 

The  Supreme  Court  would  not  authorise  a  debtor  to  pay  his  debt  to  a  minor  not  having 

curators. 

Fym  was  indebted  to  Eirkman's  father,  an  Alderman  of  London,  in  a  large  snm 
of  monev,  secured  by  an  heritable  bond  upon  some  houses  in  Edinburgh.  On  the 
death  of  Alderman  Eirkman  the  son  succeeded  to  his  heritable  fortune ;  but  no 
curators  had  been  appointed  to  him,  and  he  chose  none  for  himself.  In  ihe  seven- 
teenth year  of  his  age,  he  demanded  payment  of  this  debt ;  when  Pym  objected, 
that  as  he  was  without  curators,  payment  could  not  then  be  made  to  him  with  atafety ; 
but,  at  the  same  time  declared  his  wiUingness  to  pay  the  debt,  upon  beiiig  secured  bj 
a  judgment  of  the  Court,  cattsa  cognUa,  against  the  hazard  of  being  obliged  to  malre 
payment  a  second  time. 

Observed  on  the  Bench ;  This  question,  which  relates  to  the  payment  of  a  principal 
sum,  or  sorst  is  to  be  distinguished  from  all  cases  in  which  the  interest  only  of  moDej, 
or  the  rents  of  subjects,  are  claimed ;  those  ordinary  acts  of  administration  whidi 
might  be  necessary  for  a  minor's  support.    Accordingly 

The  Lords  were  of  opinion,  That  as  the  debtor  could  not,  even  by  making  foil 
money,  be  secure  against  future  challenge,  unless  the  money  were  to  be  afterwards 
profitably  employed  for  the  minor's  behoof,  so  the  Court  ought  not  to  interpose  their 
authority,  in  order  to  compel  him  to  do  an  act  which  would  subject  him  to  that 
hazard. 

But  as  the  minor  at  last  made  an  offer  of  sufficient  security  for  the  debtor's  in- 
demnification, the  interlocutor  of  the  Court  was  as  follows. 

'^  The  Lords  find,  that  in  this  case,  the  Court  ought  not  to  interpose  to  oblige  die 
suspender  to  pay  the  debt  charged  on  upon  the  discharge  and  renunciation  o&red ; 
and  remit  to  the  Lord  Elliock  Ordinary,  to  proceed  in  the  cause,  and  to  hear  parbes 
procurators  upon  any  further  security  that  may  be  offered  by  the  charger  for  the 
indemnification  of  the  suspender." 

Reporter,  Lord  Elliock,— Act.  Cullen.— Alt.  H.  Erskine. — Qerk,  Home. 

J<rf.  2)uj.  va  4,  p.  4.    -Foe.  Col.  No.  60,  p.  96. 
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No.  96.  [8979]  KiNCAiD  v. .    May  20, 1561. 

Alienation  by  a  minor,  having  curators,  made  without  their  consent,  found  ipso  jure 
nnll.    But  if  the  minor  have  no  curators,  the  alienation  is  valid,  till  it  be  reduced. 

Anent  the  action  pursued  by  John  Kincaid  of  P.,  anent  a  gentlewoman  of  the 
,  for  removing  from  certain  lands ;  it  was  alleged  by  the  said  gentlewoman. 


That  she  ought  not  to  remove,  and  the  said  John  had  no  power  to  warn  her  from 
the  said  lan&,  because  that  he  who  was  heritable  possessor  before  him  had  given 
the  said  lands  to  her  in  liferent.  It  was  replied  by  the  said  John,  That  he  that  gave 
them  to  her  was  minor,  and  within  age  the  time  of  giving  thereof,  and  so  the  said 
gift  was  null  in  itself ;  which  allegeance  of  the  said  John  was  repelled  by  the  Lords, 
and  foimd  that  a  minor  wanting  curators  may  give  or  analzie  lands,  which  gift  shall 
not  be  null ;  but  the  minor  when  he  comes  to  perfect  age  may  reduce  the  same  ;  and 
if  he  have  curators,  and  gifts  or  analzies  without  their  consent,  that  is  null  in  itself, 
as  was  reasoned  among  the  said  Lords. 

Fol.  Die.  V.  1,  p.  579.    Maitlandy  MS.  p.  135. 


No.  97.  Bruce  v. .    January  24, 1577. 

A  deed  granted  by  an  infant  is  i'pso  jure  null. 

There  was  one  of  the  Bruces  of  Easter  Rennet  that  warned  one  to  flit  and  remove 
from  certain  lands.  It  was  answered.  That  he  would  have  no  just  action  to  warn 
to  flit  and  remove,  because  that,  long  time  before  the  warning,  he  had  renounced 
and  overgiven  all  right  and  interest  that  he  had  to  the  said  lands.  To  this  was 
answered.  That  the  renunciation  was  null  in  itself,  because  the  time  of  the  alleged 
making  thereof  he  was  in  his  infancy,  viz.  of  six  years  only,  and  did  the  same  without 
consent  of  his  tutors  and  curators,  et  in  ea  cetate  neque  vdle  ne^ue  nolle  censetur  habere 
pufillus.  To  this  was  answered.  That  he  was  now  major  annu  et  virili  cBtate,  et  taouit 
per  utile  quadrienniunhy  and  so  he  ought  to  have  bought  the  ordinary  remeid  of  the 
law,  et  hmefcium  restitutionis  in  integrum  cum  causa  cognUione.  To  this  was  answered. 
That  he  insisted  not  to  seek  the  same  ordinaria  via,  because,  fuiJt  nullum  ab  initio,  et 
gwd  est  nuUum  db  initio  non  potest  tractu  temporis  convalescercy  et  cum  ipso  jure  tutus 
fuit  pupilluSy  et  communi  auxUio  non  opus  fuit  nee  extrctordinario  1. 16,  D.  De  minoribus. 
The  Lords  found  by  interlocutor,  that  the  renunciation  of  the  pupil  being  of  seven 
years  old  was  null  from  the  beginning,  without  reduction,  albeit  that  the  pupil  taouit 
per  utile  quadriennium.  Fol.  Die.  v.  1,  p.  579.    CdvU.  MS.  p.  261. 


No.  98.  [8980]  Craio  v.  John  Cookburn.    1583. 

Mr.  Thomas  Craig  advocate  being  bound  as  cautioner  in  the  sum  of  1000  merks 
for  one  John  Cockbum,  obtained  this  bond  transferred  in  John's  son  who  was  minor, 
and  thereupon  charged  him  to  relieve  him  thereof.  He  suspended,  and  alleged.  That 
the  decreet  of  transferring  was  given  against  him  for  not  compearance  ;  likeas,  now 
he  offered  to  renounce  re  integra.  Replied,  In  respect  of  the  decreet  standing,  he  could 
not  be  heard  to  say  against  it,  but  via  restitutionis  in  integrum,  et  via  actionis.  Duplied, 
Setentia  lata  adversus  minorem  indefensum  est  ipso  jure  nuUa,  and  he  being  presently 
content  to  renounce,  he  should  not  be  put  to  a  new  action.  The  Lords  found  the 
decreet  should  stand  until  it  were  reduced. 

Spottiswood  (Minors  and  Pupils),  p,  212, 
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No.  99.  B0BBBT8ON  V.  Oswald.    January  1584. 

A  minor  having  alienated  lands  without  consent  of  his  cuiators,  the  Lords  foiud, 
that,  although  he  had  been  silent  for  many  years  after  the  ^uadriamium  utUe 
was  expired,  yet  he  might  pursue  via  ordinaria,  to  get  the  alienation  declared 
null  ab  initio,  and  that  the  circumscribing  minors  wi^in  the  quadriemuum  vtiU, 
is  only  in  case  they  need  the  remedium  exlraordinarium  of  a  reduction. 

There  was  one  called  Oswald,  that  had  made  one  Robertson  cessioner  and  assigiiee 
to  an  action  of  reduction,  of  certain  infeftments  and  dispositions  made  by  the  siid 
Oswald.  The  reason  of  the  summons  was  qualified,  that  the  said  infeftments  and 
dispositions  were  made  by  Oswald,  sine  consensu  tutorum  out  curatarum ;  and  his 
father,  who  was  at  that  time  his  lawful  administrator,  he  being  in  the  mean  time 
pupilliis  et  minor  annis  ;  and  so  he  pursued  not  via  restituiionis  in  integrum  et  paia 
ordinaria  via ;  but  desired  the  infeftment  to  be  declared  null  and  of  no  effect.  It 
was  first  alleged  by  the  defender,  That  the  pursuer,  as  cessioner  and  assignee  to  a 
minor,  could  have  no  action  to  pursue,  because  that  all  the  privileges  and  benefits 
which  of  the  law  are  granted  to  minors,  are  all  personal,  et  non  egreiiuntur  persona 
minoris  saltern  ejus  hcsredis  et  universalis  successoris,  et  nuUo  facto  potuit  minor  trans- 
ferre  in  singularem  successorem.  To  the  which  was  answered,  That  the  reason  of  the 
summons  was  not  founded  upon  the  privilege  granted  to  the  minor  restitutionis  in 
integrum  ;  nor  yet  the  assignation  made  to  that  efiect ;  but  the  minor  had  made  the 
said  assignation  to  pursue  "  via  ordinaria,  et  ubi  minor  communi  auxilio  et  mero  jure 
manitus  est,  non  debet  ei  tribui  extraordinarium  auxilium,  prout  in  1.  16,  D.  De 
minoribus  ;  ut  in  presenti  casu,"  the  foresaid  pupil  had  made  alienation  without  the 
consent  of  his  father,  being  lawful  administrator  to  him  for  the  time,  or  not  author- 
ised by  his  tutors  or  curators,  and  the  minor  in  this  case  used  the  privilege  granted 
to  him  of  the  law,  per  viam  restitutionis  in  integrum,  but  he  might  here,  as  if  he  had 
been  major,  make  assignation  of  his  action  of  reduction.  It  was  answered.  That 
he  could  never  now  be  heard,  neque  ordinaria  neque  extraordinaria  via  et  modoy  be- 
cause he  had  not  only  kept  silence  and  ceased,  per  spatium  tUilis  quadrennii,  but  also 
by  the  space  of  20  or  24  years.  It  was  [8981]  answerod  to  this,  ^*  quod  tempus  qiiadri- 
ennii  non  curritcontra  minorem  nisi  quando  utitur  privilegio  etextraordinarioaiualio/' 
and  so  the  minor  or  his  assignee  could  never  here  be  debarred  from  the  pursuit  of  liis 
action  more  than  he  were  any  other  person.  The  Lords  repelled  the  exception,  and 
found  that  the  minor  had  place  here  to  make  an  assignee,  notwithstanding  of  his 
taciturnity  per  longum  temporis  spatium. 

Fol.  Die.  V.  1,  p.  579.    Cohril,  MS.  p.  39§. 


No.  100.  HAiaLTONS  v.  Hamilton.    February  1587. 

A  bond  granted  by  a  minor  without  consent  of  curators,  found  ipso  jure  null ;  and« 
therefore,  though  no  revocation  was  made  intra  annos  utiles,  the  Court  found, 
that  he  might  still  object  to  it. 

Margaret,  Jeillis  and  Janet  Hamiltons,  daughters  natmral  to  umquhile  John 
Hamilton,  pursued  John  Hamilton,  their  brother,  to  hear  and  see  a  bond  registered, 
wherein  the  said  John  being  minor  annis,  was  bound  and  obliged,  with  consent  ol  h» 
curator,  to  give  to  either  of  his  sisters  the  fee  of  500  merks.  It  was  alleged  against 
the  registration  of  the  same,  that  it  was  null  of  the  law,  and  therefore  ought  not  to  be 
registered,  because  it  was  done  the  time  of  his  minority  without  consent  of  his  curaton, 
'^  ut  in  1.  3,  Cod.  De  in  integrum  restitutione  minorum."  Answered,  That  they 
could  not  allege  the  nullity,  because  lapso  utili  quadriennio.  Answered,  That  he 
needed  not  to  make  any  revocation  in  respect  of  the  foresaid  law  ;  and  so  was  found 
by  the  Lords,  Fol.  Die.  v.  1,  p.  579.    Colvil,  MS.  p.42X 
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No.  101.  Hamilton  v,  Shabp,  and  Others.    February  2,  1630. 

A  leduction  was  pursued  by  a  minor's  successor,  of  an  alienation  made  by  the  minor 
and  his  curator  without  the  sentence  of  a  judge.  The  Lords  refused  to  sustain 
this  reason  of  reduction,  unless  the  pursuer  would  also  allege  lesion  ;  and  found 
also  that  this  ought  to  be  pursued  within  the  quadrienmum  utile. 

Sir  John  Hamilton  intents  a  reduction  against  Mr.  John  Sharp,  John  Inglis,  and 
one  Armour,  for  reducing  at  his  instance  as  proprietor  of  the  lands  of  Bargany,  an 
infeftment  public,  anterior  to  his  right  of  annualrent  of  £1000  out  of  these  lands, 
granted  to  the  Lord  Ochiltree  by  the  Laird  of  Bargany,  and  Josias  Stuart  his  curator, 
for  the  cause  expressed  in  the  said  infeftment.  The  reason  was  the  minority  of  the 
disponer,  and  want  of  authority  of  the  Judge  Ordinary,  viz.  the  Lords  of  Session, 
finding  upon  trial  the  alienation  necessary,  and  for  the  good  of  the  minor.  Which 
reason  the  pursuer  alleged  to  be  relevant  quocunque  tempore,  as  well  jiost  annos  utUea 
fnincfia  as  within  the  same,  whenever  it  were  pursued  to  reduce  such  alienations  ; 
and  that  as  it  was  enough  to  the  minor  himself  after  the  expiring  of  these  years  after 
his  minority,  so  to  his  successors,  to  reduce  upon  that  ground  of  wanting  of  a  sentence 
of  a  Judge,  albeit  he  qualified  no  lesion  done  thereby  to  the  minor,  seeing  he  alleged 
it  to  be  a  nidlity  of  the  law,  and  that  the  deed  being  null  of  the  law,  as  is  evident  by 
the  civil  law  de  aliemtionibus  prasdiorum  minoris,  and  that  this  case  was  different 
from  the  restitution  of  minors  upon  lesion,  which  requires  pursuit  to  [8982]  he  made 
within  four  ^ears  after  minority.  The  Lords  would  not  sustain  this  reason,  except 
the  pursuer  joined  therewith  lesion  ;  and  also  found,  that  the  same  ought  to  be  pur- 
sued within  four  years  after  the  minority,  as  is  appointed  by  the  "  1.  3,  Si  quando 
Cod.  Si  major  f actus  alienationem  factam  sine  decreto  ratam  habuerit,  quae  est  tit.  74, 
lib.  5,  Cod."  and  because  the  pursuer  condescended  in  his  reason  upon  lesion,  and 
that  he  replied,  that  the  minor  himself  had  revocked  debite  tempore,  and  intended  his 
action  of  reduction  of  that  alienation  ;  therefore  this  reply  was  sustained  to  interrupt 
the  prescription,  and  it  was  found,  it  being  so  interrupted  once  by  the  minor  himseu, 
the  singular  successor  might  de  novo  intent  this  new  action  of  nidlity,  without  neces- 
sity to  insist  upon  that  prior  reduction.    See  Personal  and  Transmissible. 

'  Act,  Stuart. — Alt.  Nicolson.— Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  579.    Durie,  p.  488, 


No.  104.  Thomson  v,  Stevenson.    December  13, 1666. 

Although  the  lands  of  a  pupil  may  not  be  alienated  without  authority  of  a  judge, 

those  of  a  minor  may. 

Janet  Thomson  pursues  a  reduction  of  a  disposition  made  by  her  to  Stevenson 
upon  minority  and  lesion ;  and  also  upon  this  reason,  that  the  disposition  was  done 
within  some  few  days  after  her  pupillarity,  and  it  being  of  land,  ought  not  to  have 
been  done  without  authority  of  a  Judge,  especially  seeing  she  had  no  curators.  The 
defender  answered  to  the  first,  There  was  no  lesion,  [8^3]  because  the  disposition 
bears  a  sum  equivalent  to  the  value  of  the  land.  To  the  second,  Non  relevat.  The 
pursuer  answered.  That  the  subscribing  and  acknowledging  the  receipt  of  money 
by  a  minor,  cannot  prove  itself,  but  the  minor  is  lesed  in  subscribing  the  same.  The 
defender  duplied.  That  he  offered  to  prove  by  witnesses,  that  the  price  was  truly 
paid,  and  profitably  employed. 

The  Lords  found  not  the  second  reason  of  reduction  relevant,  the  authority  of  a 
Judge  being  only  required  to  the  alienation  of  lands  made  by  tutors  of  their  pupils' 
lands.    See  Witness.  FoL  Die.  v,  1,  p.  579.    Stair,  v.  1,  p.  411. 
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♦^*  Dirleton  reports  this  case  : 

In  a  reduction  of  a  right  and  disposition  of  certain  houses,  being  puisued  ex  eapkt 
minaris  (Btatia  ;  it  was  alleged,  That  the  disposition  did  bear  500  merks  to  be  paid, 
and  the  defender  was  content  to  quit  the  right  being  paid  of  the  sum. 

It  was  found,  that  the  allegeance  was  not  relevant,  unless  he  should  offer  to  pro^ 
it  really  paid,  and  profitably  employed  for  the  use  of  the  minor. 

In  this  process  the  Lordis  would  not  sustain  the  reason  per  se,  unless  lesion  were 
joined  and  libelled,  viz.  that  the  lands  were  disponed  sine  decreto  judwis. 

June  4,  1667. — In  the  case  Thomson  contra  Stevenson,  the  Lords  found,  that  titt 
extract  out  of  the  kirk-session  books,  is  not  a  sufficient  probation  of  age  to  infer  re- 
duction ex  cafUe  minoritatis  ;  but  the  case  being  difficilis  probatianis  after  a  consider- 
able time  ;  they  found,  that  aliqualis  prcbatio  ought  to  be  received,  with  the  adminicie 
foresaid.    See  rROOF. 

NoRVEL.— Alt.  Wallace.— Clerk,  Hamilton. 

Dirleton,  No.  61,  p.  26,  and  No.  72,  p.  30. 


No.  106.  [8986]  Bell  v,  Southerland.    January  1728. 

A  minor  in  familia  with  his  father,  having  attested  a  cautioner  in  a  suspension, 
without  his  father's  concurrence,  and  being  pursued  for  the  debt,  proponed  this  de- 
fence, that  his  deed  was  ipso  jure  null.  It  was  answered,  That  deeds  by  minors, 
without  their  fathers'  consent  as  administrator,  are  not  ipso  jure  null,  but  need  re- 
duction, and  now  the  quadriennium  utile  is  past  without  any  challenge  made  to  the 
obligation.    The  Lords  found  the  deed  ipso  jure  null.    See  Appendix. 

Fd.  Die.  y.h  p.  579. 


No.  107.  James  Thomson  v.  William  Pagan.    July  3, 1781. 

Deeds  granted  by  a  minor  who  has  no  curators,  subsist  till  set  aside  in  a  pro^r  actios, 
and  that  action  cannot  be  brought  after  the  quadriennium  utile  is  expired  ;  but 
deeds  granted  by  a  minor,  having  curators,  without  their  consent,  are  ipso  jure 
null,  and  to  them  the  quadriennium  utile  does  not  apply. 

James  Thomson,  a  minor,  granted  a  receipt,  along  with  his  father,  for  two  bills, 
which  they  became  bound  to  give  back  entire,  or  otherwise  to  pay  the  contents  to 
William  Pagan  the  original  holder  of  them.  The  bills  were  deHvered  to  the  &thiw, 
who  afterwards  became  insolvent ;  and  Pagan,  at  the  distance  of  ten  or  twelve  years, 
brought  an  action  against  the  son  for  payment,  or  re-delivery.  He  again  brougjht  a 
reduction  of  the  debt,  ex  capite  minorennitatis,  in  which  it  was 

Pleaded  for  Pagan  ;  That  the  action  was  incompetent,  as  not  having  been  brought 
within  the  quadriennium  utile  ;  Erskine,  b.  1,  tit.  7,  §  35. 

Answer^  ;  A  distinction  should  be  made  between  deeds  which  are  ipso  jure  null, 
and  deeds  which  are  valid  till  cut  down  by  a  rescissory  action. 

Of  this  last  kind  are  deeds  granted  by  a  minor  who  has  no  curators  ;  or  by  one 
having  curators,  with  their  consent.  These  subsist  till  set  aside  in  a  proper  action ; 
and  that  action  cannot  be  brought  after  the  quadriennium  utHe  is  expired. 

But,  where  deeds  are  granted  by  a  minor,  having  curators,  without  their  consent, 
there  is  no  occasion  for  a  rescissory  action.  They  are  ipso  jure  null.  The  quadrien- 
nium utile  does  not  appl^  ;  and  the  exception  arising  from  the  minority  of  the  grants 
need  not  be  pleaded,  till  he  finds  it  necessary  to  defend  himself  against  the  conse- 
quences of  his  imprudence. 
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This  distinction  we  have  borrowed  from  the  Roman  law ;  and  it  is  adopted  by 
all  our  lawyers,  particularly  by  Lord  Bankton,  b.  1,  tit.  7,  §  88. 

In  the  present  case,  the  pursuer  was  certainly  under  the  legal  curatory  of  his 
father.  But  no  curator  can  be  auctar  in  rem  suam  ;  and,  therefore,  his  consent  to 
tvlie  deed  in  question,  of  which  he  himself  was  to  reap  the  whole  advantage,  was  the 
aame  as  if  no  consent  whatever  had  been  interposed. 

[8986]  As  the  deed  was  clearly  in  favour  of  the  father,  who  could  not  be  actor  in 
rem  suam,  the  Court  adhered  to  the  judgment  of  the  Lord  Ordinary,  *'  sustaining 
the  reasons  of  reduction." 

liord  Ordinary,  Kbnnbt.— Act.  Cha.  Hay. — ^Alt.  D.  Abmsteono.— Clerk,  Colquhoun. 

L.  Id.  Die.  V.  4,  p.  7.    Fac,  Col.  No.  64,  p.  104. 


No.  108.  Edgar  v.  Executors  of  Edgar.    January  1614. 

In  an  action  pursued  betwixt  John  Edgar  and  the  Executors  of  umquhile  Edward 
Ed^ar,  the  Lords  found,  that  John  Edgar  minor  could  not  be  restored  in  integrum 
against  a  bond,  in  respect  he  qualified  no  lesion,  but  that  the  gear  had  made  ship- 
wreck after  the  date  of  the  bond.  Fd.  Die.  v.  1,  p.  580.    Kerse,  MS.  fol.  146. 


No.  109.  Houston  v.  Maxwell.    January  25,  1631.  •    > 

In  a  reduction  of  an  assignation  upon  minority  and  lesion,  it  was  not  sustained  that  an 
equivalent  sum  was  paid  for  the  right,  unless  it  were  also  offered  to  be  proved, 
that  the  sum  was  profitably  employed  for  the  minor's  use. 

Houston,  as  heir  to  umquhile  Helen  Murdoch,  pursuing  Maxwell  for  reduction  of  an 
heritable  alienation  of  some  land,  made  to  the  said  Maxwell  by  the  said  Helen  Murdoch, 
u|>on  this  reason,  because  at  the  time  of  the  said  disposition,  she  was  minor,  and  re- 
ceived not  a  competent  price  for  the  said  alienation,  neither  was  there  any  just  or 
lawful  cause,  which  may  sustain  the  said  alienation,  nor  no  sentence  of  any  sovereign 
Judge  interponed  findingthe  said  alienation  necessary,  and  to  be  a  warrant  to  authorise 
the  same,  without  which  the  same  cannot  be  sustained,  the  woman  being  within  14years 
of  ace,  and  greatly  prejudged  ;  and  it  being  excepted  for  the  defender,  that  this  reason 
ought  not  to  be  sustained,  in  respect  of  the  bond  of  alienation  produced,  which  bears 
the  woman's  receipt  of  the  money  therein  contained,  for  the  alienation,  and  which 
is  more  than  the  just  worth  thereof,  and  so  she  could  never  allege  lesion,  no  more  can 
her  heir  do  ;  seeing  he  offered  to  prove  by  witnesses  in  fortification  of  the  bond  of 
alienation,  that  he  had  really  paid  the  sum  upon  her  great  and  instant  desire,  when  she 
was  travelling  to  England ;  so  that  there  needed  no  decreet,  it  being  given  to  her 
truly,  as  said  is.  The  Lords  found  the  reason  relevant,  [8967]  ^^^  repelled  the  excep- 
tion ;  for  the  Lords  found  the  alienation  could  not  be  sustained,  albeit  it  bore  pay- 
ment of  the  true  price  of  the  land,  and  albeit  the  defender  offered  to  prove  the  real 
delivery  thereof  to  her  ;  seeing  the  payment  made  to  herself  beine  then  of  14  years 
at  most,  neither  being  authorised  with  the  sentence  of  a  Judge,  and  noways  qualified 
converted  to  her  utility,  nor  consigned  to  be  given  to  her,  as  a  judge  should  appoint, 
nor  given  to  her  curators,  if  she  any  had,  could  not  exoner  defender ;  but  the  minor 
was  found  thereby  circumvened,  and  so  the  alienation  could  not  be  sustained  in  law ; 
this  is  conform  to  the  L.  24,  §  Restitutio  D.  De  min.  25  annis,  Si  adversus  venditionem 
minor  restituitur,  emptori  prsetium  esse  reddendum,  nisi  emptor  tunc  prsetium  ei 
dederit,  cum  eum  perditurum  non  ignoraret,  nam  sicut  pecuniam  mutuans  minori  eam 
consumpturo,  non  postest  pro  pecunia  agere,  sic  emptor  non  agit  pro  prastio  sic  soluto, 
nisi  quod  parcius  hoc  servetur  m  venditione,  quia  ibi  ses  aUenum  solvitur,  quod  solvere 
aecesse  est,  credere  autem  non  est  necesse,  quare  si  necesse  fuit  prsBtium  solvi,  non 
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omnino  talis  emptor  damno  est  afficiendus,  sed  in  casu  priedicto  non  potest  docezi  de 
prsetio  vere  soluto,  et  utcanque  fuerit  solntum,  tamen  commimiter  tenetur,  ut  est  in 
glossa  in  dicto  §  Bi  pecunia  pro  prsetio  minori  soluta  salva  sit,  torn  est  restituenda 
emptori,  alias  non.  And  the  Lords  also  found,  that  this  dis{K>8ition  should  be  leduoed, 
from  the  beginning,  and  not  from  the  time  of  litiscontestation  only,  as  the  defender 
desired,  seeing  thu  reduction  and  restitution  is  the  restoring  of  the  cause  and  the 
party,  to  the  same  estate  wherein  they  were  before  the  alienation. 

Clerk,  Hay. 

Fcl,  Die.  V.  1,  p.  580.    Durie,  p.  668. 


No.  110.  [8988]  Davidson  v,  Hamilton.    July  4,  1632. 

A  husband  provided  his  wife  in  liferent  of  his  whole  means  and  conquest,  and  bound 
himself  to  pay  5000  merks  to  her  father.  He  brought  a  reduction  on  minority, 
and  lesion  because  he  had  got  only  1000  merks  of  tocher.  The  contract  reduced  aa 
to  the  obligation  to  the  father-in-law,  but  not  as  to  the  wife's  provision,  although 
there  might  have  been  an  eventual  prejudice  to  the  children. 

In  a  reduction  of  a  contract  of  marriage,  at  the  instance  of  Alexander  Davidson, 
made  betwixt  him  and  Robert  Hamilton,  and  the  said  Robert's  daughter,  wife  to  the 
said  Alexander,  whereby  the  said  Alexander  was  obliged  to  infeft  his  said  future  spouse 
in  all  his  lands  and  estate,  and  in  all  which  he  should  thereafter  conquest  statUe  matri- 
tnanio,  during  her  lifetime,  which  the  said  Alexander  desired  to  be  restricted  to  a  com- 
petent provision,  seeing  there  was  only  conditioned  to  him  in  tocher  by  the  contract 
1000  merks,  and  seeing  the  bairns,  if  the  wife  survived  him,  woidd  be  destitute  of  all 
means  to  live  by ;  and  also  by  the  contract  he  was  obUged  to  pay  to  his  said  father-in- 
law  5000  merks,  and  to  do  sundry  other  particulars  to  him,  if  there  were  no  bairns  of 
the  marriage,  which  should  Uve  while  they  were  married,  which  contract  he  desired 
to  be  reduced,  because  he  was  then  minor  and  greatly  hurt.  The  Lords  sustained  the 
reason  of  minority  and  lesion,  for  reducing  of  the  contract,  in  so  far  as  the  pursuer  was 
thereby  obliged  to  his  father-in-law,  as  said  is  ;  but  the  Lords  found  not  the  reason 
relevant  to  reduce  the  contract,  so  far  as  concerns  the  provision  therein,  introduced 
in  favours  of  the  minor's  wife,  for  her  liferent  of  the  pursuers  whole  estate  ;  for  the 
Lords  found,  that  any  either  major  or  minor,  might  provide  his  future  spouse  to  his 
whole  means,  and  that  such  provisions  are  valid  by  the  laws  of  this  realm  ;  howsoever 
by  the  Roman  law  there  was  required  an  equal  proportion  inter  datem  et  danationem 
propter  nupticu,  neither  was  the  minor  esteemed  to  be  prejudged  by  such  provisions, 
m  such  sort  that  he  should  be  restored  against  the  same,  especially  where  there  was 
no  creditor  to  the  pursuer  insisting  in  this  reduction,  nor  complaining  of  this  provision, 
quo  casu  if  the  wiie  had  been  provided  to  her  liferent,  and  the  bairns  [8989]  ^  the  fee 
of  the  whole,  and  inhibition  served  thereon  in  their  favours,  the  reduction  then  might 
have  been  more  considerable,  whereas  it  is  not  so  now,  none  being  pursuer  but  the 
husband  alone.  And  where  it  was  alleged.  That  by  this  provision  the  bairns  of  the 
marriage,  if  the  wife  survived  the  pursuer,  would  want  all  provision  and  means  of  life 
and  maintenance,  that  was  not  to  be  respected,  seeing  it  was  an  uncertainty^,  which 
had  a  possibiUty  to  be  so  or  otherwise,  for  it  might  be  that  the  ^rife  shoidd  die  before 
him,  and  that  the  bairns  might  die  before  the  wife  should  come  to  have  the  use  of  her 
liferent ;  and  if  they  shoidd  not  die,  but  lived  after  their  father,  the  mother  bruiking 
the  liferent,  yet  in  law  the  wife  would  be  compelled  to  grant  them  a  reasonable  modifica- 
tion for  their  education  and  sustentation,  which  is  agreeable  with  all  law,  both  divine, 
natural  and  human.  Fd,  Die.  v.  1,  p.  580.    Durie^  p.  639. 


No.  114.  [8991]  Lord  Blantyeb  v.  Walkinshaw.    July  2,  1667. 

Li  a  reduction,  the  Lord  Blantyre  contra  Walkinshaw,  ex  capite  minoritaiia.  It  was 
found,  that  the  granting  of  a  bond,  though  with  consent  of  curators,  being  persons 
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above  all  exceptions,  was  lesion  ;  and  that  it  was  not  sufficient  to  allege  that  the  money 
was  actually  delivered  to  the  curators,  or  to  the  minor  in  their  presence,  unless  it  were 
ako  alleged  that  it  were  converted  to  his  use. 

This  seemeth  hard,  for  the  borrowing  of  money  by  the  minor  whose  affairs  may 
require  the  same,  was  not  lesion,  but  the  misimploying  of  it,  which  is  the  fault  of  the 
curators.  Fd,  Die.  v.  1,  p.  580.    Dirleton,  No.  88,  p.  36. 


No.  117.        [8992]  Henderson  of  Fordell  v.  Dryburqh.    March  1684. 

Marjory  Dryburqh  having  charged  Sir  William  Henderson  of  Fordell  for  payment 
of  1000  merks  oontamed  in  a  bond  of  corroboration  of  a  debt  due  to  his  father,  and  he 
having  suspended  and  raised  reduction  upon  a  reason  of  minority  and  lesion,  he  being 
minor  the  time  of  granting  the  bond  ;  answered.  That  there  was  no  lesion,  seeing  the 
bond  was  granted  in  corroboration  of  a  debt  due  to  his  father,  who  had  disponed  to  the 
suspender  his  estate  with  the  burden  of  his  debts  which  he  had  undertaken  to  pay  by 
his  contract  of  marriage,  and  whereof  there  was  no  reduction  raised.  The  Lords 
repelled  the  reason  of  suspension,  and  found  the  letters  orderly  proceeded  in  respect 
of  the  contract  of  marriage  produced.  « 

Fd.  Die.  V.  1,  p.  580.    Sir  Patrick  Home,  MS.  v.  1,  No.  598. 


No.  1 19.     [8993]  Carmichael  of  Maulsley  and  his  Lady  v.  The  Lady  Castlehill  and 
John  Sinclair  of  Stevenson,  Younger,  her  Husband.    February  24, 1698. 

A  Lady,  minor,  foimd  lesed  by  her  contract  of  marriage. 

Sir  George  Lockhart  having  granted  a  bond  of  provision  to  his  daughter  for  £5000 
Sterling,  she  is  married  to  her  cousin,  James  Lockhart,  younger  of  Castlehill,  and  with 
the  advice  of  friends  there  is  a  contract  of  marriage  framed,  by  which  she  assigns  her 

Eortion,  then  extending  with  the  annualrents  to  110,000  or  115,000  merks,  and,  in 
eu  thereof,  she  is  provided  with  a  jointure  out  of  the  lands,  said  to  be  worth  £500 
Sterling  per  annum.  Castlehill,  her  husband,  dying  abroad,  and  she  being  now  married 
to  my  Lord  CarmichaeFs  son,  the  Laird  of  Maulsley,  and  being  still  minor,  she  re- 
vokes her  first  contract  of  marriage  with  young  Castlehill,  and  raises  a  reduction  of  it 
against  Stevenson  and  his  Lady,  on  these  reasons,  Imo,  That  it  is  null,  being  entered 
into  by  a  minor  wanting  curators,  and  her  husband  could  not  authorise  her,  especially 
in  a  post-contract  drawn  up  after  the  marriage  ;  for  that  were  to  make  him  auctar  in 
rem  suam ;  2do,  She  was  enormly  lesed  in  disponing  away  the  fee  of  a  vast  tocher, 
i^thout  anjr  clause  of  return  of  tiie  whole,  or  a  part,  in  case  the  marriage  dissolved 
without  children  by  his  death,  which  event  had  existed,  and  had  got  nothing  but  a 
liferent  of  lands  not  worth  7000  merks  per  annum,  which  was  but  the  annualrent  of 
her  own  portion ;  so,  in  effect,  she  had  nothing  from  Castlehill ;  and  many  other 
inequalities  in  the  terms  and  conditions  of  the  contract  were  insisted  on  to  evince  her 
lesion. — Answered  to  the  first,  Women-minors  are  by  no  law  restrained  to  marry,  nor 
to  enter  into  contracts  of  marriage  ;  and  a  wife  who  is  major,  entering  into  such  a  con- 
tract, is  destitute  of  authority,  seeing  her  husband  can  no  more  authorise  her  than  a 
minor  in  rem  suam ;  so  that  a  minor  can  plead  no  nullity  of  her  contract,  except  she 
qualify  lesion,  which  brings  all  to  the  second  reason  of  reducing ;  and  there  can  be  no 
IS994]  definition  of  enorm  lesion,  where  there  is  no  fixed  norma,  there  cannot  be  an 
enormity  ;  but  so  it  is,  contracts  of  marriage  and  provisions  have  no  standard,  save 
the  estate  of  the  husband,  and  the  various  humours  and  inclinations  of  the  parties 
contracting ;  so  that  if  there  be  any  casus  arbitrarius  in  law,  this  is  one.  Now,  if  we 
consider  Castlehill's  estate,  which  was  about  £1000  per  annum,  the  jointure  given  her 
is  far  beyond  a  rationalibus  tertia,  bein^  a  just  half  of  the  whole  ;  and  whereas  the 
8000  merks  provided  to  the  daughters  is  complained  of,  as  far  below  their  mother's 
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tocher,  and  so  urged  as  an  evidence  of  the  itnequal  terms  in  which  the  contract  was 
drawn  up,  yet  if  mat  case  of  the  daughters  had  existed,  with  the  Lady's  jointoie,  ^ 
heir  woidd  not  have  had  so  much  behind  as  would  have  served  him  for  an  ahmeot ; 
so  the  conditions  were  rather  exorbitant  than  mean.  And  as  for  tochers,  how  great 
soever  they  are,  settled  eo  animo  by  parents  on  their  children  at  alienefUur,  and  that  tihej 
may  be  assigned  by  them  to  their  husbands  in  their  contracts  matrimonial,  and  ^t 
clause  of  return  of  such  tochers,  is  unusual  and  extraordinary ;  and  that  Sir  Geoige 
Lockhart,  her  father,  in  his  second  contract  with  my  Lord  Wharton's  dau^ter,  not- 
withstanding his  own  vast  estate,  and  a  great  tocher,  secured  her  only  in  £^0  Staling 
per  annum ;  and  the  Lady  Salton,  who  brought  more  than  100,000  merks  of  portion, 
got  only  7C)00  merks  by  year.  And  President  Spottiswood,  in  his  Decisions,  teoce 
Husband  and  Wife,  28th  February  1635,  Sluman  contra  Eer,  No.  332,  p.  6117,  shovs, 
where  a  minor  wife  was  provided  only  to  the  Uf erent  of  her  tocher,  yet  the  Lords  found 
it  no  lesion ;  and  at  most,  the  Lords  sustain  the  reason  of  minority  and  lesion,  not  to 
reduce  the  contract  in  toto,  but  only  to  rectify  and  supply  its  deficiency  and  short* 
coming,  as  was  found,  22d  November  1664,  M^Gill  contra  Ruthven  of  Gaim,  No.  77, 
p.  5696,  voce  Homolooation.  And  in  Montgomery,  No.  43,  p.  5803,  a  transadkra 
was  sustained,  made  by  his  Lady's  curators,  when  minor,  setthng  a  locality  in  place 
of  the  courtesy,  which  never  existed  ;  and  the  like  was  done  in  Aberlady's  case  with 
his  curators,  who  bought  the  Lady's  jointure  at  six  years  purchase,  and  jet  she  died 
within  a  year  after  the  transaction,  and  was  alleged  to  have  a  cancer  in  her  breast  at 
the  time  ;  even  as  it  was  contended  in  the  former  case  of  Mr.  Francis  Hontgomezy'B, 
that  the  Lady  Leven  was  known  by  physicians  to  be  unfit  for  procreation  of  chiUien, 
and  so  there  never  ooidd  be  a  cunaUty ;  yet  both  transactions  were  sustained  as 
rational. — ^RepUed  for  Maulsley,  Though  minors  are  reputed  majors,  in  so  far  as  con- 
corns  the  entering  into  marriage,  yet  as  to  the  terms  and  conditions,  they  are  altogether 
incapable  ;  and  the  Lords  annuUed  the  Duchess  of  Monmouth's  contract  of  maniage, 
because  it  provided  the  fee  of  her  lands  to  his  heirs,  though  of  another  marriage.^  iiid 
7th  March  1623,  Lord  Bargeny  contra  his  Son,  voce  Pebsonal  and  Trakskissible,  a 
contract  is  hkewise  reduced  on  minority  and  lesion.  And  the  Roman  law  is  very 
plain,  that  restitution  in  integrum  is  granted  to  minors,  where  they  are  lesed  per  m- 
modicam  dotem  et  donationem,  tit.  Cod,  Si  adversus  dot,  restittdio  'posUd,  et  si  advema 
doruUionem;  and  by  Justinian's  Novels,  there  was  a  precise  equaUty  introdaoed 
[8995]  ^^^^  dotem  et  donationem  propter  nuptias ;  and  whatever  majors,  who  are  rti 
sum  arbitriy  may  yield  in  their  contracts,  that  is  no  rule  to  minors,  but  their  standards 
must  be  what  majors,  well  advised,  and  acting  on  rational  groimds  and  considerations, 
would  do  in  such  a  case.  The  Lords  found  the  Lady  Maxusley  lesed  by  her  first  con- 
tract of  marriage  ;  but  reserved  to  themselves  to  consider,  if  this  should  import  a  total 
restitution  against  the  articles  of  it,  or  only  a  rectification,  to  bring  up  the  terms  to  sc 
equality  and  equiUbrium.  FountotitAoff,  v.  1,  p.  827. 


No.  120.    Patrick  M*Douqall,  Merchant  in  Edinburgh  v.  Mr.  John  MATtaiTALi. 

July  14,  1705. 

A  minor,  who  was  a  master  of  arts,  and  in  appearance  adult,  found  liable  for  furnishings 
bespoke  by  himself,  although  not  for  himself,  but  for  his  brothers  and  sisters, 
whom  he  was  not  bound  to  aliment  in  consequence  of  any  succession  acquired  br 
their  father,  whose  estate  had  been  overburdened  with  debt. 

Mr.  John  having  taken  off  mournings  from  the  said  Patrick  for  the  funerals  of 
his  father,  to  the  value  of  £96  Scots,  he  raises  reduction  thereof,  on  this  head.  That  ke 
was  minor,  and  had  ddnto  tempore  revoked,  and  was  clearly  lesed,  they  noft  being  for 
himself,  but  for  his  brother  and  sister,  whom  he  was  not  bound  to  fumi^,  he  nov 
discovering  his  father's  estate  to  be  overburdened  with  debts. — ^Answered,  He  sent  for 
the  merchant,  and  was  the  sole  off-taker  and  engager  for  their  payment ;  Mr.  Mn>ouga]l 
knew  not  for  whom  they  were,  nor  bargained  he  with  any  but  him ;  he  saw  him  by  tie 

*  See?No.  8,  p.  2369, 
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Kabit  of  his  body  to  be  of  a  man's  growth,  and  if  he  was  minor,  he  could  not  want  much 
of  twenty-one ;  neither  did  he  simplify  to  him  his  minority,  and  so  iciose  by  his  silence 
induced  him  to  trust  him,  et  non  debet  ex  sua  fraude  lucrari,  Likeas,  he  was  a  master 
of  arts,  and  took  oS  cloaths  to  his  brother  and  sister  (which  the  merchant  was  not 
concerned  to  know)  it  was  dAUum  naturale  et  ofpcium  fietatia  in  him,  and  he  can  retain 
it  out  of  their  patrimonies  at  counting. — The  Lords  repelled  the  reason  of  minority  in 
this  case,  and  found  him  liable  ;  though  the  furnishings  were  not  to  himself,  but  to  his 
brother  and  sisters,  reserving  his  action  for  repayment  against  them  as  accords. 

Fd,  Die.  V.  1,  p.  580.    FountainhaU,  v.  2,  p.  284. 


No.  123.    [8996]  MoNCEiEF  t?.  Creditors  of  Mitchell  of  Balbardie.    January  29, 1729. 

Some  years  annualrent  being  resting  to  a  minor  upon  an  heritable  bond,  he  not 
obtaining  ready  payment  from  the  debtor,  granted  him  a  discharge  thereof,  [8997]  ^^^ 
took  his  moveable  bond  for  the  same,  bearing  interest.  The  debtor  thereafter  becoming 
bankrupt,  the  minor  intented  reduction  intra  annoe  utiles.  The  lesion  condescended  on 
was.  That  he  discharged  the  annualrent  arising  from  the  heritable  bond,  whereas  he 
ought  to  have  taken  a  personal  bond  of  corroboration  infurther  security  of  these  annual* 
rents, withoutgranting  any discharge,which  no  man  of  experience  would  have  neglected^ 
being  a  method  calculated  to  secure  the  creditor,  without  bringing  any  additional 
burden  upon  the  debtor.    The  reduction  was  sustained.    See  Appendix. 

Fd.  Die.  V.  1,  p.  581. 


No.  125.    [8998]  Oliver  Melvil  v.  Mr.  Robert  Arnot,  Minister  at  Ceres. 

July  5,  1782. 

A  slight  act  of  homologation,  occasioned  by  the  influence  of  a  father,  and  only  a  few 
days  posterior  to  minority,  not  sufficient  to  bar  restittUionem  in  integrum. 

'  While  in  the  nineteenth  year  of  his  age,  Oliver  Melvil,  jointly  with  his  father  David 
Melvil,  granted  certain  bills  to  Mr.  Arnot.  A  state  of  accounts  between  the  two  la^t* 
mentioned  gentlemen,  of  which  these  bills  were  articles,  having  been  drawn  Up,  with 
a  doc^uet  certifjdng  its  justness  and  accuracy,  this  docquet,  only  fourteen  days  after 
his  majority,  was  si^scribed  by  Oliver,  together  with  his  father. 

Oliver,  on  the  head  of  minority  and  lesion,  instituted,  within  the  quadriennium 
tUiley  an  action  of  reduction  of  these  bills  ;  against  which  action  it  was  pleaded,  That 
having,  when  arrived  at  fuU  age,  homologated  them,  by  subscribing  the  docquet 
above-mentioned,  he  had  precluded  himself  from  all  claim  of  restitution. 

The  Lords  were  of  opinion,  that  the  salutary  privilege  of  restittUio  in  integruniy 
was  not  to  be  barred  in  a  case  like  the  present,  in  which  the  act  alleged  to  infer  homo^ 
legation  was  of  such  a  slight  nature  ;  especially  as  it  occurred  so  very  recently  after 
nonage,  and  had  proceeded  from  duty  to  a  father. 

They  therefore  adhered  to  the  Lord  Ordinary's  interlocutor,  "  finding  no  act  of 
homologation  on  the  part  of  the  pursuer  sufficient  to  bar  reduction ;  and  sustaining  the 
reasons  thereof." 

Lord  Ordinary,  Westhall.— Act.  Craio.— Alt.  Hay.— Clerk,  Home. 

8.  Fol.  Die.  v.  4,  p.  7.    Foe.  Cd.  No.  51,  p.  80. 


No.  127.        [89991  Alexander  Drummokd  v.  Bessie  Logan.    June  28,  1628. 

A  minor  being  confirmed  executor-dative  to  her  father,  and  the  inventory  given 
up  by  her  mother  in  her  minority,  is  pursued  for  her  father^s  debts*    The  minor  offers 
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to  renounce  all  debt  of  the  executry  ;  but  the  pursuer  alleged,  that  she  cannot  now 
renounce  after  confirmation.    The  Lords  found  she  might  renounce  tAvls  integris. 

Fol.  Die.  Y.  1,  p.  682.    Auchifdeck,  M8.  p.  131. 


No.  128.      John  M'Douoal  v.  Margaret  Kennedy.      January  25,  1628. 

John  M*Dougal  having  got  a  bond  of  300  merks  registrated  against  Margaret 
Kennedy,  as  law^lly  charged  to  enter  heir  to  her  father,  and  afterwards  having  chiurged 
her,  she  suspended,  upon  this  reason,  that  she  was  minor  the  time  of  the  giving  of  the 
decreet  without  curators,  and  now  having  chosen  them,  she  desired  to  be  reponed, 
and  consigned  a  renunciation ;  which  the  [9000]  Lords  received  by  way  of  suspensicn, 
albeit  she  had  not  intended  a  reduction  of  that  decreet  of  registration. 

Fd.  Die.  V.  1,  p.  582.    SjtoUiswood  (Restitutio  in  integrum),  p.  300. 


No.  129.  Tailzifer  v.  Drummond.    June  11,  1631. 

A  minor  pursued  as  charged  to  enter  heir,  offered  to  instruct  payment  of  the  debt,  but 
having  failed  to  do  so,  when  the  term  came  to  be  circumduced,  he  was  still  allowed 
to  give  in  a  renunciation  by  him  and  his  curators. 

One  Drummond  being  convened  as  lawfully  charged  to  enter  heir  to  Sir  Alexander 
Drummond  his  father,  for  payment  of  a  debt  due  by  his  father,  at  the  instance  of  one 
Tailzifer  in  Edinburgh  ;  and  the  minor  compearing  by  his  procurator,  and  alleging  the 
debt  to  be  paid,  and  litiscontestation  bein^  made  therein,  and  a  term  assigned  to  him 
to  prove  the  same  ;  at  the  term  of  probation  the  pursuer  calling  the  act,  and  desiiing 
the  term  to  be  satisfied,  the  defender's  procurators  declared,  that  they  would  pass 
from  that  exception  ;  and  seeing  the  defender  was  convened  only  as  la^Hhilly  charged 
to  enter  heir,  he  offered  to  produce  a  renunciation,  subscribed  by  the  minor  and  his 
curators,  renouncing  to  be  heir  to  him  rdms  integriSy  seeing  he  never  had  intromission. 
And  the  pursuer  replying,  that,  in  hoc  statu  "processus^  he  cannot  be  heard  to  renounce, 
after  proponing  of  a  peremptor  of  payment,  and  after  the  term  was  past  assigned  to 
prove  it ;  for  he  alle^,  that  that  made  rem  non  integram,  and  it  were  dangerous  to 
rescind  litiscontestation  done  partibus  camparentHms  upon  such  an  offer  ;  for  albeit, 
after  sentence  against  a  party,  as  lawfully  charged  to  enter  heir,  the  Lords  in  sus- 
pension will  permit  the  said  party  to  renounce,  notwithstanding  of  the  decreet  so  given 
against  him ;  yet  it  is  not  alike  in  this  case,  where  there  is  an  exception  proponed  and 
admitted,  of  payment  of  the  debt,  which  perimit  totam  causam ;  the  Lords,  notwith- 
standing of  the  act,  found  that  the  minor,  in  hoc  statu  processus,  might  be  heard  to  re- 
nounce, for  he  might  be  heard,  without  all  controversy,  to  reduce  upon  that  reason, 
he  being  minor,  and  before  sentence,  at  the  first  term,  the  Lords  thought  the  minor 
might  be  reponed  without  further  process  ;  for  a  major,  after  sentence,  is  heard  to 
renounce,  by  suspension  of  the  decreet  given  only  against  him  as  lawfully  charg^, 
albeit  he  compeared  to  renounce  before,  and  did  it  not. 

Act.  Cunninohame.— Alt.  Primrose. — Clerk,  Soot. 

Fol.  Die.  V.  1,  p.  582.    Durie,  p.  590. 


No.  131.      [8001]  Taylors  in  Leith  v.  Dennistones.    December  7,  1687. 

A  tutor  having  confirmed  his  pupils  executors  to  their  father,  and  having  mispent 
the  estate,  they,  after  their  pupillarity,  raised  reduction  of  the  confirmation  upon 
minority  and  lesion. 
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Alleged  for  the  defender  ;  There  was  no  lesion  by  the  confirmation,  the  testament 
beioff  opulent,  but  pnly  hy  the  tutor's  mal-administration,  whereof  the  minor  will  get 
relief  from  the  tutor's  cautioner. 

The  Lords  refused  to  reduce  the  confirmation  if  the  estate  confirmed  exceeded  the 
defunct's  debt. 

Thereafter,  it  being  alleged  and  proven,  that  the  defunct's  debt  was  three  times 
more  than  the  inventory  of  the  testament,  the  Lords  reduced  the  confirmation  upon 
minority  and  lesion,  and  left  the  defender  to  recur  against  the  tutor's  cautioner  in 
the  confirmed  testament,  and  his  representatives  ;  because,  albeit  executors  are  only 
liable  secundum  vires,  the  minors  qua  executors  would  be  liable  to  actions,  and  put  to 
charges.  Harcarse  (Minority),  No.  719,  p.  203. 


No.  132.    James  Mubbat,  Taylor  in  the  Canongate  v.  The  Children  of  the  deceased 
Patrick  Chalmbrs,  Beltmaker  in  Edinburgh.    December  11,  1705. 

Minors  reponed  against  a  presumptive  passive  title,  inferred  from  their  procurators 
proponing  for  them  peremptory  defences,  and  faiUng  in  the  probation. 

Jn  the  action  at  the  instance  of  James  Murray,  taylor  in  the  Canongate,  against  the 
Children  of  the  deceased  Patrick  Chalmers,  beltmaker  in  Edinburgh,  the  defenders 
being  found  liable  for  a  debt  of  their  father's,  as  subjected  to  the  passive  titles  by  their 
procurators  proponing  peremptory  defences,  and  failing  in  the  probation. — The  Lords 
reponed  them  against  the  passive  titles,  in  regard  they  were  minors ;  because  minors 
are  not  only  restored  de  juri  communi  against  contracts  and  obligations  entered  into  by 
them  when  lesion  appears,  but  even  against  judicial  acts ;  Stair,  b.  1,  t.  6,  §  44 ; 
December  1,  1638,  Steuart  contra  [9002]  Steuart,  No.  138,  p.  9008 ;  February  14, 
1677,  Duke  and  Duchess  of  Buccleuch  v.  The  Earl  of  Tweeddale,  No.  8,  p.  2369. 

Fd.  Die.  V.  1,  p.  582.    Forbes,  p.  52. 


No.  133.        Erskinb  v.  The  Daughters  of  Erskihb.    December  22,  1739. 

A  party  had  been  cautioner  for  a  teller  in  a  bank,  who,  after  the  cautioner's  death, 
nm  in  arrear.  The  cautioner's  children  were  foimd  liable,  although  they  pleaded 
minority  and  lesion  ;  alleging,  that  their  tutors  ought  to  have  withdrawn  the 
caution. 

Colonel  John  and  Mr.  Thomas  Erskines  had  been  cautioners  for  Mr.  George  Andrew, 
as  one  of  the  tellers  in  the  Royal  Bank  ;  and  the  Colonel  being  charged  on  his  bond  of 
cautionryfor  the  sum  of  ,  in  which  Andrew  was  deficient  in  his  accounts,  repeated 

a  process  for  his  relief  of  the  one-half  from  the  representatives  of  the  other  cautioner. 

Their  defence  was,  that  the  deficiency  had  happened  since  their  father's  death, 
while  they  were  pupils  ;  that  it  was  the  duty  of  their  tutors  to  have  withdrawn  their 
father's  bond  of  cautionry,  which  every  cautioner  for  a  person  [8003]  ^^  office,  or  his 
heir,  may  do  when  he  thinks  fit ;  and  that  against  this  omission  they  fell  to  be  reponed 
on  the  head  of  minority  and  lesion. 

But  as  this  was  no  direct  lesion,  but  a  lesion  arising  from  the  accidental  bank- 
ruptcy of  the  principal,  and  that  occasioned  by  his  latent  and  scarce  to  be  suspected 
malversation,  the  Lords  *'  found  it  not  to  be  a  lesion  of  that  nature,  against  which 
the  minor  could  be  reponed  ;  and  therefore  repelled  the  defence." 

It  is  a  different  question,  how  far  tutors  are  liable  to  make  up  the  loss  arising  from 
their  omissions  ;  for  though,  in  this  case,  even  the  tutor  would  not  be  liable,  as  it  was 
such  an  omission  as  a  prudent  man  might  have  fallen  into,  yet,  in  many  cases,  minors 
will  not  be  reponed  against  their  tutors'  omission,  to  the  prejudice  of  a  right  acquired 
by  third  parties,  when  yet  the  tutor  may  be  liable  to  make  up  the  minor's  loss. 

Fol.  Die.  V.  1,  p.  582.    Kilkerran  (Minor),  No.  4,  p  347.    ' 
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Ko.  138.  -  [9008]  Stuaet  v.  Stuabt.    December  1, 1638. 

A  decree  of  exoneration  obtained  by  a  tutor  against  bis  pupil  and  curators,  was  re- 
duced ex  capite  minorennitalis,  et  IcBsionia,  although  the  curator  appeared  and 
defended,  several  articles  having  been  omitted  by  the  tutor,  out  of  the  charge, 
and  several  answers  having  been  neglected  to  be  proponed  for  the  minor. 

One  William  Stuart  pursues  restitution,  after  he  had  past  the  age  of  21  yeais, 
but  far  within  the  time  of  anni  tUiles,  against  Robert  Stuart,  who  was  his  tutor,  whik 
he  was  a  pupil,  and  which  tutor  had  obtained  a  decreet  of  exoneration  before  the 
Lords,  agamst  his  said  pupil,  and  his  curators,  they  compearing  after  count  and  reckon- 
ing, and  thereupon  heard  and  allowed,  and  decerned  by  the  Lords  ;  against  the  which 
sentence,  and  articles  of  the  count,  this  party  desiring  to  be  reponed,  as  being  thereby 
enormly  prejudged,  by  sundry  omissions  left  out  by  the  tutor,  and  by  sundry  answers 
omitted  to  be  given  in  to  his  charge,  by  his  curators  ;  and  the  said  Robert  compearing, 
alleged,  That  this  action  ought  not  to  be  sustained,  in  respect  of  the  sentence  given 
against  him,  authorised  with  his  curators  compearing,  who,  if  they  had  done  him  any 
wrong,  either  in  commission  or  omission,  they  are  answerable  to  him  therefore,  and 
they  are  his  direct  parties,  who  are  in  law  countable  to  him,  and  he  cannot  come  back 
agam  upon  him,  to  crave  a  new  account,  as  prejudged  by  the  first,  in  respect  of  his 
sentence  parte  comparente,  whereby  he  is  in  tuto  ;  otherwise  there  could  never  be  an 
end  of  such  actions,  which  were  a  dangerous  prepara-[9009]'ti^e,  if  decreets  of  tJie 
sovereign  Judge  in  actione  tutdcB  el  rationum  reddendarum  could  not  secure  tatois. 
The  Lords  repelled  this  allegeance,  and  ordained  the  pursuer  ]ret  to  be  heard,  to  allege 
what  he  may  say  justly  against  the  foresaid  counts,  given  in  by  his  tutor,  and  so 
ordained  them  to  meet  before  one  of  their  number,  whom  the  Lords  nominated  to  be 
their  auditor,  and  to  give  in  the  articles  of  the  counts,  and  answers  thereto,  notwi  A- 
standing  of  the  prior  sentence. 

Act.  Lawbence  Oliphant.— -Alt.  Hobo. — Clerk,  Gibsok. 

Fol.  Die.  V.  1,  p.  583.    Durie,  p.  8^3. 


No.^141.    [9011]  Earl  of  Annandale  and  (Cowherd  v.  Johnston  of  Breakenside. 

.    December  20,  1679, 

Minor  nan  tenetur  placitare,  not  even  in  a  question  of  meiths  and  marches,  seeing 
that  may  cut  ofi  some  of  his  inheritance.  Here  it  was  repelled,  because  proponed 
post  condusum  in  causa,  et  minor  lite  se  obttdit ;  and  they  found  the  last  Earl  had 
mtruded.  Fol,  Die.  v.  1,  p.  582.    FouniainhaU,  MS. 


No.  144.    [9016]  John  Alexander  v.  Park  and  Ord.    January  14,  1697. 

A  minor  being  lesed  in  facto,  by  omitting  to  produce  a  contract  in  a  reduction,  the 
Lords  restored  him  contra  rem  judicatam. 

It  was  a  reduction  of  a  certification,  in  an  improbation  of  a  minute  of  sale  of  a 
tenement  of  land,  on  these  two  reasons  ;  Imo,  Park  was  minor  at  the  time  of  obtaining 
it,  and  has  quarrelled  it  intra  ann^s  utiles  ;  2do,  Tou  was  in  mala  fide  to  crave  oerti* 
fication  against  that  minute,  because  it  was  in  your  hands,  and  you  had  made  uae  <rf 
it  by  serving  inhibition  thereon.  Answered,  Minority  is  no  groimd  of  restitution  guoai 
points  in  jure,  as  was  foimd  between  the  Marquis  of  Montrose  and  Cochran  (8ee  Ap- 
pendix). 2do,  Though  I  have  a  mutual  contract  in  my  hand,  yet  I  may  call  for  your 
double  of  it,  and  crave  it  to  be  reduced  for  not  implement,  or  any  other  legal  grounds. 
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The  Loids  considered  the  minor  was  here  lesed  in  facto,  by  omitting  to  produce  the 
paper  called  for ;  and 'therefore  law  restored  him  in  such  cases  adverstu  sententiam  et 
rem  judicatam.  And  as  to  the  minute,  it  did  not  appear  that  there  were  two  principles, 
and  therefore  they  reponed  the  minor  to  this  defence  against  the  certification,  that  I 
ofEer  to  prove  you  had  the  writ  called  for  (and  against  which  you  took  the  certification), 
in  your  own  hand  at  the  time,  because  as  it  was  competent  to  me  then,  it  was  com- 
petent for  me  to  propone  it  now. 

Fd.  Die.  V.  1,  p.  583.      FoutUainhall,  v.  1,  p.  755. 


No.  146.  [9017]  CuBiB  v.  CuBiES.    November  7,  1699. 

A  minor's  procurators  rashly  referred  to  the  other  party's  oath.    The  minor  although 

plainly  lesed  had  no  remedy. 

In  the  concluded  clause.  Cubic  contra  Cubies,  it  was  alleged  against  some  bonds  of 
provision,  granted  by  a  father  to  his  children,  Imo,  They  were  never  delivered,  2do, 
They  were  satisfied  and  paid,  in  so  far  as  they  had  got  sums  equivalent  thereto  from 
their  father,  posterior  to  these  provisions ;  whereunto  it  was  answered  (as  appeared 
by  the  debate  in  the  act  of  litiscontestation),  that  these  bonds  being  now  in  their 
hands,  they  needed  not  prove  delivery ;  neither  did  such  writs  require  a  formal 
delivery.  To  the  second.  That  donations  by  parents  were  presumed  to  be  distinctCB 
liberalitaies.  Replied,  That  cannot  be  supposed,  because  they  offered  to  prove  by 
their  oaths  that  they  were  given  in  satisfaction  of  their  former  debts.  Which  reply 
being  found  relevant,  three  of  them  compeared,  and  deponed,  that  when  their  father 
gave  them  these  sums,  he  expressly  declared  he  gave  it  them  over  and  above  their 
bonds  of  provision  ;  and  the  fourth  said,  she  got  her  sum  from  her  elder  sister,  Helen 
Cubie,  but  neither  said  it  was  in  satisfaction  or  not.  These  oaths  falling  to  be  advised 
this  day,  it  was  objected  by  the  pursuer  of  the  reduction,  that  he  was  minor,  and 
disclaimed  the  debate  made  for  him,  being  plainly  lesed  thereby,  seeing  the  pre- 
sumption of  law  miUtated  for  him,  that  the  posterior  payments  must  be  ascribed 
to  satisfy  and  extinguish  the  prior  bonds,  quia  debitor  non  prcBsumitur  donare,  and 
there  was  no  necessity  of  referring  it  to  oath,  that  it  was  either  given  or  accepted  in 
satisfaction  ;  and  therefore  craved  to  be  reponed,  as  has  been  often  decided,  Young 
conira  Faip,  voce  Presumption,  and  12th  Nov.  1698,  Sydserf,  Ibidem.  The  Lords 
were  sensible  the  process  was  wrong  managed,  but  seeing  it  was  juratumy  they  refused 
to  repone  him  now.  But  as  to  the  sister,  whose  oath  was  not  special,  they  ordained 
her  and  her  sister  Helen  to  be  re-examined,  what  the  father  declared  when  he  gave 
Helen  the  money  to  deliver  to  her  younger  sister,  [9018]  if  he  said  it  was  over  and 
above  what  she  was  provided  to,  or  in  part  of  it  pro  tanto,  and  what  Helen  said  to 
her  sister  when  she  gave  it  her.  Neither  did  the  Lords  regard  that  it  was  contended 
to  be  an  extrinsick  quality,  that  the  father  gave  it  them  over  and  above  their  portions, 
and  so  ought  to  be  aliunde  proved,  for  they  thought  the  causa  dandi  intrinsick. 
Parallel  cases  to  this  have  been  so  oft  decided  and  marked,  that  this  might  have 
been  omitted,  had  it  not  been  for  the  special  circumstance  of  the  oath,  which  exeems 
it  from  the  common  case  and  presumption,  '*  quod  debitor  non  donat  nisi  expresse 
id  actum  fuisse  appareat ;  "  and  that  it  was  unnecessarily  referred  to  oath  by  a  pro- 
curator, to  the  prejudice  of  a  minor,  his  client. 

Fd.  Die.  V.  1,  p.  584.    FountainhaU,  v.  1,  p.  65. 


No.  148.      [9019]  RiCHABD  Oakley  v.  James  Telfeb.    January  23,  1705. 

A  minor  was  not  reponed  against  a  material  defence  omitted  by  his  procurator. 

Richard  Oakley,  merchant  in  London,  having  furnished  some  merchantware 
to  Robert  Telfer,  he  took  his  bond  for  £50  SterUng,  as  the  price ;  and  distressing 
MOB.  I.  35* 
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him  for  it,  James  Teller  of  Haircleugh,  his  brother,  in  December  1679,  writes  a  letter 
to  the  said  Mr.  Oakley,  entreating  him  to  forbear  distressing  his  brother  Robert  till 
Whitsunday,  and  he  formally  engages  to  pay  him  at  that  term.    On  this  letter  he 
forbore  him  ;  and  both  Robert  and  James  Telfers  dying  within  a  year  or  two  after 
this,  without  paying  the  debt,  Richard  Oakley  raises  a  pursuit  against  James  Telier 
of  Haircleugh,  as  heir  to  his  father,  and  as  lawfully  charged,  and  founds  on  his  father's 
letter ;  and  in  1682  obtains  a  decreet  against  him  in  foro  contradictorio,  wherein 
there  is  compearance  and  sundry  defences  proponed  ;   and  thereon  leads  an  adjudi- 
cation.    Of  this  decreet,  and  the  diligence  following  thereon,  Haircleugh  raises  a 
reduction,  and  insists  on  these  reasons,  that  he  was  the  time  of  obtaining  the  said 
decreet,  in  1682,  a  minor,  and  truly  upon  the  matter  indefensus  ;  for  though  several 
defences  were  proponed,  yet  the  material  objection  was  omitted,  that  the  letter 
founded  on  was  not  probative,  being  neither  holograph,  nor  mentioning  writer's 
name  nor  witnesses,  and  so  null  of  the  law  ;  and  though  competent  and  omitted  be 
not  regularly  admitted,  as  receivable  against  decreets  in  foro,  yet  it  can  never  be 
obtruded  against  him,  an  infant  at  the  time,  and  who  now  propones  the  same.     And, 
by  the  common  law,  tit.  C.  Adversus  rem.  judicat.  minors  are  sometimes  restored 
against  judicial  sentences.     Answered,  Though  the  privileges  of  minority  be  very 
great,  yet  they  are  not  such  as  to  restore  minors  to  [9020]  obvious  allegeances,  which, 
if  they  had  been  true,  could  not  have  been  omitted  ;  but  they  had  not  the  confidence 
to  deny  the  verity  of  the  letter  at  that  time  ;  and  now  it  ought  not  to  be  received. 
when  so  long  a  course  of  time  as  22  years  has  made  such  an  alteration  in  prejudice 
of  the  party  with  whom  they  have  to  do,  as  what  was  easy  to  adminiculate  and  astruct 
them  of  being  his  handwriting,  is  next  to  impossible  now,  all  the  parties  being  dead  ; 
and  if  you  have,  by  your  delay,  deprived  me  of  that  probation,  you  ought  to  reap 
no  benefit  thereby,  seeing  if  you  had  quarrelled  it  then,  I  would  have  infallibly  proved 
it ;  and  minors  may  be  reponed  in  points  of  fact,  but  not  in  jure,  as  was  found  since 
the  Revolution,  betwixt  Cochran  of  Kilmaronock  and  the  Marquis  of  Montroee  (See 
Appendix),  and  the   Lady  Bancardine  v.   Purveshall,   No.    145,  p.   9016 ;   2do, 
There  is  no  necessity  for  these  solemnities  in  this  case  ;  for,  though  Haircleu^  was 
no  merchant,  yet  his  brother  Robert,  and  Oakley,  with  whom  he  contracted,  were, 
and  the  subject-matter  was  trading  and  merchantware  ;   so  that  such  missives  need 
neither  be  holograph  nor  have  witnesses.    Replied,  As  soon  as  he  came  to  understand 
his  business,  he  insisted  vigorously  in  his  reduction  ;  and  this  is  neither  res  mereatoria 
nor  inter  mercatores.    It  is  true,  bills  of  exchange  are  regulated  jure  gentium,  and 
are  dispensed  with  as  to  these  solemnities  ;  but  this  letter  is  not  of  that  kind,  but 
a  mere  fidejussory  obligation  ;  and  cautioners  in  law  are  very  favourable.     Duplied, 
That  the  principal  party's  employment,  and  the  subject-matter  determined,  if  it  was 
res  mereatoria  ;   and  even  a  minor  merchandising,  giving  bond  for  ware,  will  not  be 
reponed  :  And  here  he  is  not  so  much  cautioner  as  expromissor,  and  taking  the  debt 
upon  him  in  constituta  pecunia.    The  Lords  repelled  the  reasons  of  reduction,  and 
adhered  to  the  decreet  in  foro,  and  refused  to  repone  the  minor  in  this  case. 

Fd.  Die.  v.  1,  p.  583.     Fountainhall,  v.  2,  p.  260. 


No.  149.  Anderson  v.  Geddes.    January  14,  1732. 

A  Decree  having  been  obtained  against  a  common  debtor,  during  the  minority 
of  another  creditor,  reduction  was  intented  of  the  same,  upon  minority  and  lesion  ; 
and  it  was  pleaded  for  the  creditor-reducer.  That  the  decree  was  iniquitous,  an  obvious 
objection  lying  against  the  claim  upon  which  it  was  founded ;  and  that  he  had  an 
interest  to  reduce,  in  regard  that,  at  the  time  of  establishing  this  unjust  debt,  the 
common  debtor  had  not  a  sufficiency  of  funds  to  satisfy  both. .  It  was  answered. 
That  the  very  objection  now  founded  on  was  proponed  by  the  common  debtor  himself, 
and  repelled,  and  minors  are  never  restored  against  proponed  and  repelled.  And  esto 
it  had  been  omitted,  minors  are  only  restored  to  their  defences,  which  were  competent 
and  omitted  in  processes  against  themselves,  where  their  interest  is  direct,  but  not 
where  the  pro- [9021] -cess  is  against  a  third  party,though  such  process  may  occasionally 
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affect  their  interest ;   because  this  would  tend  to  make  pleas  endless.    The  Lords 
assoilzied  from  the  reason  of  reduction. — See  Appendix.  Fcl,  Die,  v.  1,  p.  584. 


No.  150.       James  Campbell  v.  Representatives  of  James  Graham. 

December  5,  1752. 

A  minor  cannot  be  reponed  against  a  decree  of  reduction  of  a  minute  of  sale,  after' the 
land  is  bought  by  a  third  party,  on  the  faith  of  the  reduction. 

James  Graham  being  incumbered  with  debts,  sold  his  lands  of  Longbodholm, 
anno  1728,  to  James  Jardine,  who  died  before  any  part  of  the  price  was  payable,  leaving 
a  widow  and  three  infant  children.  There  being  no  readiness  on  their  part  to  pay  the 
price,  James  Graham,  pressed  by  his  creditors,  brought  a  declarator  of  irritancy  of  the 
minute  of  sale,  which  was  allowed  to  pass  in  absence.  This  decreet  of  declarator  paved 
the  way  to  a  trust-disposition,  granted  by  James  Graham,  anno  1730,  in  favour  of  his 
creditors.  The  trustees,  by  the  powers  contained  in  that  disposition,  sold  the  lands, 
anno  1732,  to  Edward  Cutlar  ;  and  the  purchaser,  to  clear  the  lands  of  incumbrances, 
brought  a  reduction  and  improbation,  in  which  the  Representatives  of  Jardine  were 
called,  and  obtained  a  certification  f.nno  1735.  i 

No  earlier  than  the  1750  did  James  Campbell,  in  the  right  of  the  Representatives 
of  James  Jardine,  bring  a  process  of  reduction  of  the  decreet  of  declarator  of  irritancy 
of  the  minute  of  sale  betwixt  Graham  and  Jardine,  as  not  only  being  in  absence,  but 
ag  iinst  an  infant  imdefended  ;  and  concluding  also  against  the  trust-disposition,  and 
aU  that  followed  upon  it.  The  defence  was  principally  laid  upon  the  decreet  of  certi- 
fication obtained  by  Cutlar,  the  purchaser,  against  the  Representatives  of  James 
Jardine ;  but  which  the  Court  did  not  regard  ;  because,  it  was  discovered,  that  the 
pursuer  had  at  the  time  one  of  the  doubles  of  the  minute  of  sale  in  his  possession.  But, 
with  regard  to  the  reduction  of  the  minute  of  sale,  at  Graham's  instieknce,  against  the 
Representatives  of  Jardine,  it  was  the  opinion  of  the  Court,  that  the  decreet,  though 
against  a  pupil  undefended,  was  still  equal  to  a  decreet  in  absence ;  that,  quoad  a 
decreet  in  absence,  minority  cannot  enter  into  the  question ;  because,  a  major  may  be 
reponed  quandocunque  against  a  decreet  in  absence,  upon  paying  expense  and  damage, 
and  that  a  minor  can  have  no  stronger  privilege  ;  but  that,  in  the  present  case,  where 
Graham  had  sold  the  lands,  trusting  to  his  decreet  of  reduction,  though  in  absence, 
being  the  best  security  he  could  have  for  the  time,  it  was  impossible  the  minor  could 
be  reponed  against  the  decreet,  when- it  was  no  longer  in  Graham's  power  to  fulfil  the 
minute,  by  disponing  the  lands  to  the  minor.  Upon  this  ground, "  the  Lords  sustained 
the  defence,  that  the  minute  of  sale  was  at  an  end  by  the  decreet  of  reduction,  and  by 
the  after  sale  to  Edward  Cutlar,  in  consequence  thereof."        Sd,  Deo.  No.  27,  p.  30. 


No.  151.  [9022]  M' William  v,  Shaw.    June  26,  1676. 

A  minor  insisting  upon  minority  and  lesion,  must  first  make  offer  of  what  he  received 

in  contemplation  of  the  bargain. 

Anent  the  action  pursued  by  N.  and  M'William  v.  John  Shaw,  for  reduction  of  a 
contract  and  infeftment  passed  thereupon,  the  pursuer  alleged,  That  they  should  be 
reduced ;  because,  the  said  contract  and  infeftment  were  made  by  him  in  his  minority. 
The  defender  alleged,  That  the  pursuer  had  no  place  to  call  for  reduction,  without  he 
had  offered  the  sum  of  money  which  he  had  received  for  the  infeftment  of  the  lands 
contained  in  the  contract ;  which  allegeance  of  the  defender  was  admitted  by  the 
Lords,  and  the  other  repelled  ab  agendo,  until  he  restored  the^said  money. 

Fol.  Die.  V.  1,  p.  584.    CoZvtf,  MS.  p.  253. 
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No.  152.  FARQtTHAB  V.  Camfbell.    March  22,  1628. 

A  minor  having  kept  a  tack,  whereof  his  father  was  in  possession,  and  being  charged 
to  enter  heir,  offers  to  renounce.  Answered,  He  could  not  now  renounce,  in  respect 
of  the  tack  which  he  has  possessed  since  his  father's  decease. — ^The  Lords  found  he 
might  renounce,  restoring  the  benefit  which  he  made  of  the  tack  to  all  parties  having 
interest.  Auehinlecky  MS.  p.  131. 

\*  Durie  reports  this  case  : 

In  an  action  by  Robert  Farquhar,  as  assignee  to  the  L.  of  Camehill  v,  George 
Campbell,  as  lawfully  charged  to  enter  heir  to  Campbell  of  Cuimdecleugh  his  father, 
who  was  obliged  in  some  money  to  the  pursuer's  cedent,  for  pa3rment  of  the  said  sum. 
the  defender  offering  to  renounce  to  be  heir  ;  and  the  pursuer  contending.  That  he 
could  not  renounce,  seeing  se  immiscuit  by  intromitting  with  the  duties  of  certain  lands 
diverse  years  after  his  fatiier's  decease,  whereof  his  father  was  heritor,  or  tacksman  at 
least,  which  were  bruiked  by  his  lather  j)er  taciiam  rdocationem,  the  time  of  bis  decease ; 
and  the  defender  duplying.  That  there  was  a  decreet  of  improbation  against  him, 
decerning  all  right  whatsomever  made  to  his  father  to  make  no  faith,  whereby  he 
could  not  be  reputed  heir  for  any  intromission  he  had  of  the  said  lands,  seeing  he  stood 
obliged,  [9023]  &nd  would  be  compelled  by  law  to  restore  the  duties  of  the  said  lands 
to  the  heritor  thereof,  and  so  reaped  no  benefit  by  his  father ;  this  exception  and 
duply  was  sustained  by  the  Lords,  that  the  defender  should  not  be  holden  as  heir ; 
albeit  the  pursuer  answered,  That  once  the  defender  had  entered  to  these  lands,  which 
were  bruiked  by  his  father  the  time  of  his  decease,  per  tacitam  rdoeatianem,  he  being 
tacksman  thereof  before,  by  the  which  entry  the  defender  having  no  right  otherwajB 
behoved  to  enter  as  successor  to  his  father  ;  and  there  was  no  decreet  of  improbation, 
but  which  was  only  obtained  since  the  defender's  father's  decease,'against  the  defender's 
self,  and  was  never  intented  against  his  father,  and  so  cannot  purge  the  defender's 
entry  after  his  father's  decease,  and  before  that  decreet  of  improbation,  and  which 
cannot  make  him  cease  to  have  succeeded  therein  to  his  father.  likeas,  notwith- 
standing of  that  decreet,  he  hath  thereafter  still  intromitted  with  the  profits  and 
duties  of  the  same  lands.  Which  answer  was  not  respected,  but  the  exception  and 
duply  sustained,  as  said  is,  seeing  the  decreet  foresaid  would  make  the  defender  account- 
Me  for  his  intromission  with  the  said  lands,  and  so  he  could  not  there-through  be 
reputed  heir.    See  Passive  Title.  Durie,  p.  367. 


No.  155.  [9024]  Oairdner  v.  Chalmebs.    July  10,  1636. 

A  minor,  who  was  a  notary,  was  not  permitted  to  reduce  on  minority  a  bond  written  by 
himself,  which  it  was  alleged  he  had  homologated,  by  payment  of  annualrent  after 
majority,  and  this  last  fact  was  allowed  to  be  proved  prout  de  jure, 

John  Gairdner  intented  a  reduction  of  a  contract,  whereby  he  was  obliged  to  infeft 
Alexander  Chalmers  in  an  annualrent  of  £40  by  year,  redeemable  upon  payment  of  600 
merks,  upon  this  reason.  That  he  was  minor  the  time  of  the  subscribing  it. — ^Alleged, 
He  could  not  be  heard  to  reduce  upon  minority,  [9025]  because  that  is  granted  only  to 
minors  that  are  circumvened  through  facility,  and  Imow  not  what  they  do  ;  whereas 
the  pursuer  was  a  notary,  and  drew  the  contract  with  his  own  hand,  and  besides  not 
far  from  majority ;  likeas,  since  his  majority  he  had  homologated  the  same,  by  pay- 
ment of  the  said  annualrent. — Replied,  His  quality  of  notary  will  not  make  him  lose 
the  benefit  competent  to  minors.  As  to  his  homologation,  it  is  only  probable  scripio 
vd  juramento  partis. — The  Lords,  considering  the  quiSity  of  the  pursuer,  tiiat  he  was  a 
public  notary  the  time  of  the  subscribing  the  contract  Ubelled,  and  was  the  drawer  of 
it  himself,  sustained  the  last  part  of  the  allegeance,  bearing  the  pursuer  to  have  homolo- 
gated the  contract,  by  payment  of  aimualrent  since  his  majority,  to  be  proved  provt 
de  jure,  notwithstanding  it  was  to  fortify  a  contract  reducible  by  law,  whereby  a  minor 
had  disponed  his  heritage.  SpoUiswood  (Minobs  and  Pupils),  p.  214. 
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No.  156.  Wbmyss  v.  Crbditobs.    February  27,  1637. 

An  allegeance,  that  a  minor  afi&rmed  himself  to  be  major  at  the  time  of  granting  a 
bond,  is  a  relevant  defence  against  him  pursuing  a  reduction  of  that  bond,  ex 
capite  minoriUUis  et  IcBsionis, 

Umquhile  Mr.  John  Wemyss,  minister,  and  his  son  John  Wemyss  as  cautioner  for 
him,  being  obliged  to  diverse  persons  in  certain  sums  of  money,  the  son  convened  all 
these  creditors,  to  hear  and  see  him  restored  super  capite  minoritatis  et  Icesionis  ;  and 
some  of  the  creditors  defending,  alleged.  That  the  pursuer  could  not  quarrel  the  bonds 
given  to  them,  because  at  the  time  of  the  subscribing  of  [9026]  the  bonds  the  said 
pursuer  confest  and  affirmed  himself  to  be  major  ;  and  as  the  law  provides  that  minors 
should  be  reponed,  so  the  law  provides  that  minors  should  not  deceive  majors,  quia 
jura  minoribus  deceptis  rum  decipierUibus  svbveniunt. — The  Lords  found  this  exception 
relevant  for  these  bonds,  seeing  the  pursuer  repUed  upon  no  fraud  nor  circumvention 
upon  the  defender's  part,  whereby  they  induced  him  to  make  that  confession  ;  but 
found  the  allegeance  ou^ht  only  to  be  proved  by  oath  of  the  pursuer,  or  by  writ,  and 
not  by  witnesses.  And  it  being  alleged  by  some  other  defenders  for  their  bonds.  That 
at  the  subscribing  thereof,  the  pursuer  swore  that  he  was  then  major  ;  this  was  also 
found  relevant  to  sustain  these  bonds  to  be  sicklike  proved  scripto  vel  juramentOf  and 
no  otherways.  And  other  defenders  alleging.  That  the  pursuer  promised  never  to  re- 
voke these  bonds  granted  to  them ;  tlus  allegeance  was  repelled ;  for  as  he  had 
wronged  himself  in  the  act  of  subscribing  these  bonds,  against  which  the  law  restored 
him  ;  so  of  like  reason  he  ought  to  be  restored  against  that  naked  promise,  neither 
being  judicially  made,  nor  sworn  in  judgment,  nor  out  of  judgment.  Item,  Some 
others  of  the  defenders  alleging.  That  their  bonds  were  granted  upon  monies  furnished 
to  the  pursuer  qua  erant  in  rem  ejus  verses,  in  so  far  as  they  offered  to  prove,  that  they 
were  given  to  his  merchant  from  whom  he  bought  stuffs,  which  were  employed  to  be 
bridal  cloaths  to  him,  and  which  were  worn  by  him  at  his  marriage,  and  kept  thereafter 
in  his  possession ;  this  allegeance  was  also  found  relevant  to  eUde  the  restitution 
craved  against  these  bonds.  And  lastly,  some  others  of  the  creditors  alleging  these 
bonds  were  made  for  cloaths,  meat  and  drink,  necessarily  furnished  by  these  creditors 
to  this  pursuer's  brethren  and  sisters,  and  which  they  did  at  his  special  command  and 
direction,  and  without  which  direction,  they  would  never  have  made  this  furnishing ; 
this  allegeance  was  repelled,  because  the  direction  being  given  (if  any  had  been  which 
was  not  granted)  was  given  while  his  father  Uved,  and  the  said  furnishing  also  made 
during  his  lifetime,  and  the  pursuer  not  being  holden  in  law  to  furnish  them,  he  cannot 
be  convenable  therefor ;  and  notwithstanding  of  any  alleged  directing,  the  Lords 
f  oimd  he  ought  to  be  restored.    See  Proof. 

Act.  Stuart. — Alt.  Gilmorb  &  Craig. — Clerk,  Gibson. 

Fol.  Die.  V.  1,  p.  585.     Duriey  p.  831. 


No.  158.  [9027]  Galbraith  v.  Lesly.    June  20,  1676. 

The  Lords  found,  That  a  bond  being  granted  by  two  persons,  conjunctly  and 
severally,  being  merchants,  and  for  the  price  of  merchant  ware,  the  same  could  not 
be  questioned  upon  that  pretence,  that  one  of  them  was  minor  the  time  of  the  granting 
the  same ;  it  being  offered  to  be  proved,  that  he  was  then,  and  is  since  a  trafficking 
merchant  : 

Sir  David  Falconer  having  reported  the  same,  in  order  to  his  trial,  when  he  was 
admitted  a  Lord  of  the  Session. 

Clerk,  Monro. 

Fol.  Die.  V.  1,  p.  684.    DirleUm,  No.  360,  p.  175. 


1102  MINOR 

*^*  Stall  reports  this  case  : 

George  Galbraith  having  charged  Patrick  Lesly  for  payment  of  a  bond  granted  by 
him  and  James  Balfour,  acknowledging  them  to  have  received  certain  merchant  vare 
from  the  charger,  and  obliging  them  conjunctly  and  severally  to  pay  the  same,  Ledr 
suspends,  and  raiseth  reduction  upon  minority  and  lesion,  in  so  far  as  he  had  bound 
himself  in  solidum,  whereas  he  should  have  been  only  bound  for  his  half. — ^It  was 
answered.  That  it  is  always  an  exception  against  minority,  that  the  minor  was  then  a 
trading  merchant. — It  was  replied.  That  albeit  a  merchant  in  re  mercatoria  is  not 
restor^,  yet  in  other  things  they  enjoy  the  common  privilege  ;  but  here  the  obliging 
in  Bclidum,  was  not  res  mercatoria^  but  only  the  price  and  goodness  of  the  ware. 

The  Lords  found  it  relevant  that  the  suspender  was  then  a  trading  merchant^  and 
found  that  the  buying  of  ware  in  communion  or  society  with  other  merchants,  and 
receiving  the  ware  jointly,  was  binding  as  in  re  mercatoria.  Stair,  v.  2,  p.  428. 

\*  This  case  is  also  reported  by  Gosford  : 

In  a  reduction  and  suspension  raised  by  Patrick  I^esly^s  instance,  who  was  charged 
upon  a  bond  granted  to  Galbraith  by  the  said  Patrick  and  James  Balfour,  for  a  parcel 
of  goods  bought  by  them  jointly  as  merchants,  wherein  they  were  bound  conjunctly 
and  severally,  upon  this  reason,  That  he  was  minor  when  he  subscribed,  and  at  moeit 
could  only  be  liable  for  his  own  half ;  it  was  answered.  That  he  being  actually  a  traffick- 
ing merchant,  as  being  in  society,  could  never  reduce  this  bond  granted  for  the  price 
of  goods  delivered  and  received,  as  hath  been  the  constant  decision  in  such  cases. — The 
Lords  found.  That  the  minor  was  not  in  the  case  of  a  cautioner,  but  being  bound  con- 
junctly and  severally  with  one  in  society  with  him  for  a  joint  stock,  was  liable  in 
solidum  ;  and  so  repelled  the  reason  upon  minority  and  lesion. 

Gosford,  No.  864,  p.  845. 


No.  160.    [9029]  Peter  Rogers  and  Devreon  v.  Bailie  Baird  of  Sauchtonhall. 

December  1681. 

Peter  Rogers,  merchant  in  Amsterdam,  a  Dutchman,  having  granted  a  factory  to 
John  Devreon  his  prentice,  who  was  minor,  to  intromit  with  and  discharge  his  debts ; 
and  the  factor  having  by  mistake  given  a  discharge  for  more  than  he  received,  he 
pursued  for  restitution  upon  minority  and  lesion. 

Alleged  for  the  defender.  That  the  pursuer  was  a  merchant,  and  so  to  be  looked  on 
as  a  major. 

Answered,  The  stating  of  accounts  is  not  properly  res  mercatoria.    2do,  A  factor 
who  was  major  could  not  without  an  onerous  cause  discharge  the  constituent's  debt, 
mtdto  minus  the  minor,  who  was  a  stranger. 
;  The  Lords  reponed  the  minor,  he  proving  lesion. 

Harcarse  (Minority),  No.  700,  p.  197. 


No.  161.  James  Craick  v.  John  Maxwell.    March  1682. 

Although  the  Lords  would  not  reduce  upon  minority  a  decree,  upon  which  a  comprising 
had  followed,  and  been  disponed  to  a  singular  successor  ;  yet  they  appointed  the 
defender  to  refund  to  the  minor  so  much  as  he  would  have  saved,  had  he  been 
restored  in  integrum  against  the  decree. 

In  a  pursuit  against  a  minor  for  his  father's  possession  for  several  years,  a  pro- 
bation by  witnesses  being  led,  the  Lords  having  decerned  for  the  several  years  pursued 
for,  viz.  the  years  1663,  1664,  1665 ;  and  the  decreet  being  assigned  to  the  Lord 
Queensberry,  there  was  a  reduction  raised  upon  minority  and  lesion,  especially  con- 
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aidering  that  the  defunct  died  in  1662  ;  the  Lords  of  consent  restricted  the  decreet  to 
the  year  1662,  but  would  not  reduce  as  to  some  other  points,  the  cedent  being  suffi- 
ciently solvent,  and  the  said  cedent  being  now  insisted  against  for  repetition,  in  so  far 
as  he  was  lesed  by  the  first  decreet. 

Alleged,  That  the  decreet  proceeding  upon  the  advising  of  the  depositions  of  wit- 
nesses, and  upon  compearance,  it  is  not  allowable  to  reconsider  them. 

Answered,  Why  may  not  the  Lords  re-consider  witnesses  as  well  as  oaths  and 
writs  ? 

The  Lords  inclined  to  recommend  it  to  one  of  their  number  to  inspect  the  deposi- 
tions, to  see  if  there  was  a  clear  and  obvious  mistake  of  these  and  the  interlocutor,  and 
if  it  was  so,  they  inclined  to  give  some  remedy,  as  they  did  in  Bargeny's  ease  contra 
Pinkell  (See  Appendix),  and  Elizabeth  Pitillo  contra  Stark  of  Killermonth  (See 
Appendix),  where,  in  both  cases,  the  decreet  was  turned  into  a  libel,  though  both 
parties  were  major,  and  a  new  probation  led. 

November  1682. — Thereafter  the  pursuer  having  insisted  for  damages  he  sus- 
tained by  that  decreet  which  the  Lords  would  not  reduce  upon  minority,  in  respect 
a  comprising  had  followed  thereon,  which  was  disponed  to  a  singular  successor  for 
onerous  causes  before  intenting  of  the  reduction ;  and  the  defender  was  solvent ; 

[9030]  The  Lords  decerned  the  defender  to  refund  to  the  minor  so  much  as  he 
would  have  saved,  had  he  been  restored  in  integrum  against  the  said  decreet. 

Harcarse  (Minority),  No.  701,  p.  197. 


No.  162.    Mr.  Ruthven  v.  Sir  Alexander  Hope  of  Carse's  Son.    March  1682. 

A  minor  being  pursued  for  payment  of  his  pi^decessor's  debt,  to  whom  he  was 
nerved  heir,  he  revoked,  and  raised  reduction  of  the  service,  and  craved  he  might  be 
free  of  personal  execution. 

Alleged  for  the  defender.  The  pursuer  cannot  be  heard  to  reduce  the  service, 
without  restoring  the  rents  intromited  with  by  him  and  his  curators  since  his  entry. 

Answered,  Those  rents  were  expended  in  the  payment  of  debts. 

The  Lords  assoilzied  the  defender  in  respect  of  the  restitution  ;  and  here  the 
minor  was  but  eighteen  years  of  age.  Harcarse  (Minority),  No.  702,  p.  198. 


No.  165.     [9031]  The  Earl  of  Aberdeen,  and  other  Creditors  of  Gordon  of  Rothemay 
V.  Gordon  alias  Barclay  of  Towie,  his  Son,  and  his  Curators.    December  1, 1708. 

A  minor,  after  being  served  heir,  and  intromitting  with  rents,  finding  the  estate 
overburdened  with  debt,  raised  reduction  of  the  service  upon  minority  and 
lesion,  and  ofiered  to  account  for  the  rents  applied  to  his  own  use,  but  not  for 
those  embezzled  by  his  curators,  who  were  insolvent.  The  Lords  refused  to 
restore  the  minor  against  his  service,  except  he  counted  to  the  creditors  for  the 
rents  intromitted  with  by  his  tutors  and  curators,  whether  applied  to  his  utility 
or  not. 

Towie  having  succeeded  to  two  estates,  viz.  Rothemay  by  his  father,  and  the 
estate  of  Towie  by  his  mother,  and  being  in  his  pupillarity,  served  heir,  by  his  tutors, 
to  his  father,  in  the  lands  of  Rothemay  ;  and  his  curators  now  finding  that  estate 
overburdened  with  debt,  he,  with  their  concourse,  raises  a  reduction  of  his  service  on 
minority  and  lesion,  whereby  he  would  turn  the  whole  debts  upon  Rothemay,  and  keep 
his  mother's  estate  of  Towie  free,  though  it  is  alleged  that  part  of  the  debt  was  con- 
tracted by  his  father  to  disburthen  his  wife's  lands  of  Towie ;  and  it  were  but  reasonable 
that  every  estate  bear  its  own  debt.  Alleged  for  the  Creditors  of  Rothemay,  they 
could  not  hinder  him  to  seek  restitution  against  this  service  and  retour,  as  the  Roman 
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law  repones  minors  contra  aditionem  JuBredUatii ;  but  that  repositioii  must  be  under- 
stood in  terminis  juris,  that  he  account  for  the  rents  of  Rothemay,  his  father's  proper 
estate,  intromitted  with  by  his  tutors  and  curators  these  twelve  years  bygone,  and 
restore  the  same  to  the  creditors,  which  will  exceed  one  hundred  thousand  merks,  that 
the  restitution  may  be  mutual  and  equal  on  all  sides,  the  law  being  clear,  that  minonam 
restitutio  must  be  such  ut  unusquisque  jus  suum  recijnat,  1.  24,  §  4,  Z).  i)e  minor.  An- 
swered for  the  minor,  He  is  content  to  hold  count  for  the  bygone  rents  of  his  father's 
estate  of  Rothemay,  and  his  tutor's  intromission  therewith,  in  so  far  as  the  same  came 
to  his  use,  or  were  jprofitably  employed,  either  as  locwjpletior  foetus  or  w  rem  ejus  vermm, 
and  to  extend  it  farther,  were  to  make  his  benefit  of  restitution  wholly  elusory  and 
unprofitable  ;  for  what  you  give  me  with  the  one  hand,  you  take  it  away  by  the  otiter, 
if  you  make  me  accountable  for  the  whole  rent  uplifted  by  my  tutors  ;  and  it  may  be 
squandered  and  misemployed,  either  with  paying  their  own  debt,  or  luxurious  mis- 
spending of  the  same,  as  happened  in  this  case.  Rothemay  named  Grant  of  Ciichie 
and  others  to  be  tutors  testamentar  to  his  son  ;  and  so  bein^  his  father's  choice,  were 
not  obliged  to  find  caution  ;  and,  after  muny  year's  intromission,  having  broke  without 
making  any  account,  there  is  no  reason  why  this  damnum  fatale  should  fall  on  the 
minor,  who  could  not  help  it,  but  rather  on  the  [9032]  creditors  who  had  a  legal  remedy 
of  doing  diligence  for  afiecting  the  estate,  by  adjudging  and  arresting,  and  yet  made 
no  use  of  it,  but  suffered  the  tutors-intromitters  vergere  ad  inopiam  ;  and  as  this  is 
congruous  to  reason,  so  it  is  clearly  founded  in  the  Roman  law,  where  it  is  expressh* 
determined,  that  a  minor  restored  against  his  entry  to  an  inheritance  debet  preestare  si 
quid  ex  hcsreditate  in  rem  ejus  pervenit,  and  no  more  ;  and  the  learned  Sande,  lib.  1, 
tit.  15,  decis.  2,  shews  it  was  twice  so  foimd,  both  in  1607  and  1633  ;  and  Duarenus 
ad  tit.  Cod.  Si  minor  ab  hcsredit.  abstineat.  And  the  creditors  are  not  wholly  destitute 
of  a  remedy,  for  they  may  pursue  the  tutors  who  intromitted,  and  evict  the  same  from 
them.  Replied,  That  though  minors  have  a  double  action,  one  against  the  party 
with  whom  their  tutors  contracted,  and  the  other  against  the  tutors  themselves,  yet 
this  can  never  be  detorted  to  the  prejudice  of  their  predecessors'  creditors :  for  to  turn 
them  over  to  pursue  the  minor's  tutors,  now  broke,  were  to  make  them  cautioners  for 
their  debtor's  tutor's  fidelity,  contrary  to  all  reason ;  neither  can  any  fault  be  charged 
on  the  creditors,  for  if  they  had  done  diligence,  they  would  have  ruined  the  minor 
much  more  by  heaping  vast  expenses  on  him,  vide  1. 5,  D.  De  condict.  indeb.  The  Lords 
found  the  case  very  strait,  the  favour  of  minors  on  the  one  part,  and  of  creditors  on 
the  other  ;  but  by  plurality,  they  refused  to  restore  the  minor  against  his  service,  except 
he  counted  to  the  creditors  for  the  rents  of  his  estate  of  Rothemay  intromitted  with 
by  his  tutors  and  curators,  whether  applied  to  his  utility  or  not  with  deduction  of  cess, 
dead,  poor,  and  waste,  and  such  other  necessary  defalcations.  See  30th  November 
1665,  Boyd  v.  Telfer,  voce  Tutoe  and  Pupil  ;  and  2d  July  1667,  Lord  Blantyie,  No. 
76,  p.  2215.  Fol.  Die.  v.  1,  p.  584.    FountainhaU,  v.  2,  p.  468. 


No.  166.     [9034]  Thomas  puKDAS,  Merchant,  and  one  of  the  Bailies  of  Edinburgh 
V.  John  Allan,  Writer  there.    January  17, 1711. 

A  bill  accepted  by  a  minor  without  consent  of  his  father,  his  administrator-in-law,  for 
merchant  goods  sold  to  another,  found  reducible  upon  minority  and  lesion,  al- 
though the  sum  was  small,  and  the  acceptor  was  a  writer  doing  business  for  others, 
and  paid  part  of  it  during  his  minority. 

Bailie  Dundas  having  obtained  a  decreet  before  the  Bailies  of  Edinburgh  v.  John 
Allan,  for  £34,  12s.,  as  the  remains  of  £47,  5s.  6d.  Scots,  contained  in  a  biU  accepted 
by  him,  payable  to  the  Bailie,  John  Allan  suspended  and  raised  reduction  upon 
minority  and  lesion,  in  so  far  as  the  bill  was  accepted  by  him  when  minor,  without 
consent  of  his  father,  his  administrator-of-law,  as  a  cautionary  security  for  the  piiee 
of  goods  furnished  not  to  himsielf ,  but  to  the  Lady  Cousland. 

Answered  for  the  charger.  The  reason  of  suspension  and  reduction  ought  to  be 
repelled  ;  Because,  Imo,  The  subject  of  this  debate  is  so  very  small*  tiiat  no  such  keios 
could  thence  arise,  as  deserves  the  extraordinaryremedy  or  restitution  ex  capttei 


XDB.  908(k  MINOR  1105 

enniUUis,  which  must  be  enorm,  February  14, 1677,  the  Duchess  of  Buccleugh  contra 
Earl  of  Tweeddale,  No.  8,  p.  2369.  For  prcetor  nan  curat  de  minimis,  and  such  an 
extraordinary  cure  is  not  to  be  appUed  to  every  trifling  case.  2do,  The  suspender  was 
a  writer  versant  in  business,  and  so  presumed  more  capable  to  deceive,  than  to  be 
deceived.  3tio,  The  suspender  entered  in  payment  after  he  was  forisfamiliated  by 
being  married,  and  living  separately  from  his  father ;  which,  by  the  civil  law,  was 
such  an  homologation  as  obliged  one  to  pay  debt  contracted  by  him  while  in  familia 
patema,  notwithstanding  of  Senatus-conaidtum  Macedonianum,  2.  7,  §  13,  et  ult,  D. 
Ad  Senattss'CanstUtum  Maced. 

Duplied  for  the  suspender,  Imo,  The  smallness  of  the  debt  cannot  influence  the 
decision,  seeing  quality,  and  not  the  quantity,  of  the  debt  is  to  be  considered  ;  and 
what  may  seem  a  small  matter  to  one,  may  be  considerable  to  another.  2do,  What- 
ever might  be  pretended,  had  the  suspenders  engagement  been  in  the  business  of  his 
employment  as  a  writer,  yet  his  undertaking  a  cautionry  for  the  price  of  merchandise 
sold  to  another,  was  palpable  lesion.  And  so  anxious  have  the  Lords  been  to  secure 
minors  from  prejudice  by  rash  cautionry,  that  a  bond  signed  by  a  minor  as  cautioner, 
and  his  father  as  principal,  was  found  null  gfioad  the  minor,  though  he  was  therein 
designed  student  of  law,  and  afterwards  proved  an  eminent  lawyer,  December  7, 1666, 
Mackenzie  contra  Fairholm,  No.  72,  p.  8959  ;  July  25,  1667,  p.  8960.  Nor,  3tio,  Can 
the  suspender's  paying  part  of  the  sum  charged  for  be  any  homologation  to  fix  him, 
since  the  partial  payment  was  made  during  his  minority  ;  and  he  is  [9035]  entitled  to 
repetition  condictione  indebiti.  Law  doth  not  distinguish  between  minors  married 
and  unmarried,  seeing  marriage  doth  not  always  bring  prudence  along.  And  if  the 
suspender  be  forisfamiliated,  he  is  so  without  a  portion,  having  got  nothing  to  this 
day  from  his  father,  as  a  separate  mean  of  subsistence  by  himself. 

The  Lords  sustained  the  reason  of  reduction  upon  minority  and  lesion. 

Fd.  Die,  V.  1,  p.  585.    Forbes,  p.  477. 


No.  167.  Wall  v.  Brownlee.    July  1724. 

A  minor  having  become  signed  cautioner  to  a  deed  without  consent  of  curators, 
the  Lords  sustained  the  nullity,  though  it  was  offered  to  be  proved,  that  at  the  time  of 
signing,  he  was  habit  and  repute  major,  kept  shop,  was  married,  and  had  public  trade 
for  some  time  before  he  became  cautioner.    See  Appendix.      Fd,  Die,  v.  1,  p.  585. 


No.  168.  Campbell  v.  Lord  Lovat.    January  15,  1731. 

A  bond  granted  by  a  minor,  without  consent  of  his  father,  administrator-in-law, 
was  found  void  and  null,  though,  at  that  time,  he  was  majorennitati  froximus,  and 
had  a  commission  in  the  army.    See  Appendix.  Fcl.  Die,  v.  1,  p.  585. 


No.  169.  Ceaiq  t;.  Grant.    July  5,  1732. 

A  bill  being  challenged  as  granted  in  minority,  the  Lords  found  it  relevant  to 
sustain  the  bill,  that  the  acceptor  was  bred  a  wright,  and  was  trading  at  the  time  of 
accepting  it.  For  drawing  and  accepting  of  bills  of  exchange  is  of  itself  a  branch  of 
trade.  The  money  must  be  presumed  advanced  in  artis  sues  vd  mercaturcB  eocercitio. 
If  this  presumption  be  not  sustained,  a  minor  merchant  cannot  deal  otherwise  than 
by  ready  money,  which,  in  effect,  is  saying,  a  minor  cannot  be  a  merchant.  See 
Appendix.  Fd,  Die.  v.  1,  p.  585. 
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No.  170.  [9036]  Gmbvb  v.  Tait.    July  14,  1732. 

The  defender  was  assoilzied  from  a  reduction  of  a  bill  granted  to  him  for  the  price 
of  goods  sold  by  him  to  a  minor  who  was  a  merchant  at  the  time,  though,  in  fact,  the 
minor  was  employed  by  a  third  party  to  buy  the  goods  for  him,  who  accordingly 
received  them  ;  and  therefore,  in  effect,  the  minor  was  but  a  cautioner,  but  the  seller 
was  ignorant  of  this.    See  Appendix.  Fd.  Die.  v.  1,  p.  585. 


No.  171.    Robert  Johnston  t?.  The  Hon.  William  Mordaunt  Maitlanb,  and  the 
Earl  of  Lauderdale,  his  Administrator-in-law.    November  20,  1782. 

A  minor,  who  had  a  commission  in  the  army,  found  Uable  for  various  articles  bought 
by  him,  although  the  persons  Uable  by  law  to  aliment  him  could  not  have  been 
obliged  to  pay  for  them. 

Mr.  Maitland,  in  the  15th  year  of  his  age,  received  a  commission  in  the  army ; 
and  having,  in  the  course  of  a  few  months  after,  run  in  debt  to  Mr.  Johnston,  toyman 
in  Edinburgh,  he  granted  his  acceptance  for  the  amount,  being  £17,  78.  A  lew  days 
after  he  incurred  a  farther  debt  ot  £7, 18s.  Of  the  furnishings  composing  this  debt, 
some  might  have  been  deemed  altogether  useless  and  frivolous ;  but  the  greater 
part  were  articles  which,  although  not  absolutely  necessary,  are  commonly  possessed 
by  young  gentlemen  of  fashion  and  fortune. 

Payment  having  been  refused,  Mr.  Johnston  commenced  an  action  before  the 
Sheriff  of  the  county,  and  attached  Mr.  Maitland's  horses  in  security.  The  Sheriff 
'*  ordained  the  articles  which  were  still  in  the  defender's  possession,  to  be  delivered 
up,  and  assoilzied  quoad  uUra  "  ;  and  Mr.  Johnston  having  brought  this  judgment 
under  review  of  the  Court  of  Session  by  a  bill  of  advocation. 

Pleaded  ;  By  following  a  profession,  and  enjoying  an  income  independently  of  his 
father,  the  defender's  situation  is  different  from  that  of  a  minor  living  in  the  house,  and 
under  the  immediate  direction  of  his  curators,  either  legal  or  dative.  Hence,  furnish- 
ings made  to  him  bona  fide,  for  no  more  than  an  adequate  price,  like  money  lent  on 
bond  or  bill  to  a  minor  who  is  a  writer  or  merchant,  ought  to  be  sustained  as  the  founda- 
tion of  diligence  for  attaching  his  proper  estate.  To  require  a  special  mandate  in 
transactions  of  this  sort,  would  be  attended  with  much  unnecessary  embarrassment  to 
the  minor,  and  those  interested  in  his  welfare. 

Farther,  As  a  merchant  may  lawfully  supply  a  minor  with  clothes,  and  other 
necessaries,  the  privilege  of  restitution  is  inapplicable  to  the  present  case.  Under 
the  appellation  of  necessaries  are  not  included  food  and  clothing  alone.  Furnishings 
even  for  the  purposes  of  luxury  and  show,  when  becoming,  or  usually  possessed  by 
persons  of  like  rank  and  fortune,  are  to  be  put  in  the  same  class.  Ajid  the  bulk  of 
those  now  under  con-[9037]-8ideration  being  of  that  description,  the  few  remaining 
articles  will  fall  under  the  maxim,  De  minimis  non  curat  prcBtor. 

Lastly,  As  most  of  the  articles  were  such  as  could  not  be  destroyed  in  the  using, 
the  Sheriff's  interlocutor,  instead  of  limiting  the  restitution  to  those  still  in  tlie 
defender's  possession,  ought  to  have  obliged  him  to  declare  where  they  were ;  the 
pursuer,  from  the  nature  of  restitution,  being  entitled  to  recover  the  possession  of 
them  wherever  they  are  to  be  found. 

Answered,  The  general  rule  in  this  matter  is  undoubted,  that  every  contract  entered 
into  by  a  minor  without  the  consent  of  his  curators,  and  which  is  not  conducive  to  bis 
real  advantage,  is  ipso  jure  void  and  null.  Nor  does  the  present  case  afford  an  excep- 
tion from  this  salutary  regulation.  Although  effect  be  given  to  the  obligations  of 
minors  relative  to  the  trade  or  profession  in  which  they  are  employed,  because  a  con- 
trary practice,  by  excluding  them  from  all  commerce  and  credit,  would  tend  to  their 
irreparable  prejudice,  it  surely  will  not  follow,  that  contractions  nowise  connected 
with  their  employment  should  be  entitled  to  the  same  indulgence. 

By  necessary  furnishings,  in  the  other  exception  from  the  general  rule,  are  meant 
those  which  are  of  indispensable  use  in  the  minor's  subsistence  and  education.    Some 
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of  those  now  undei  conaideiation,  without  great  impropriety,  might  have  been  made 
to  the  minor  for  money  instantly  advanced.  Others  are  of  a  species  so  uncommonly 
useless  and  extravagant,  as  to  exclude  every  pretence  of  bona  fides.  The  circumstance, 
too,  of  the  pursuer's  taking  a  bill  of  exchange  for  the  debt,  by  shewing,  in  the  clearest 
manner,  his  conviction,  that  the  young  gentieman's  expenses  were  not  supplied  by  his 
^ardians,  and  could  not  be  afiorded  out  of  his  pay  as  an  officer,  must  place  this  claim 
m  a  most  unfavourable  point  of  view. 

One  of  the  Judges,  considering  the  practice  of  merchants  taking  bills  from  minors 
as  highly  improper  and  inexpedient,  was  for  dismissing  the  action  ;  another  was  for 
makmg  a  distinction  between  the  furnishings  which  were  altogether  extravagant,  and 
the  rest ;  and  all  agreed,  that  contractions  of  this  sort  were  incapable  of  producing 
action  against  a  father  upon  his  natural  obligation  to  afiord  an  aliment  to  his  children. 
The  majority,  however,  were  of  opinion.  That  in  an  action  against  the  minor  himself, 
and  to  the  effect  of  attaching  his  proper  estate,  the  circumstance  of  his  enjoying  a 
commission  in  the  army  was  sufficient  to  justify  advances  such  as  the  present,  which 
were  in  general  imexceptionable. 

The  Lords  therefore  advocated  the  cause,  repelled  the  defences,  and  decerned. 

Lord   Reportei,   Gardenston. — Act.   Henry  Erskine. — Alt.  Geo.  Fergusson. — 

Clerk,  Orme. 

C.  Fd.  Die.  V.  4,  p.  5.    Fac.  Col.  No.  69,  p.  107. 


No.  172.  [9038]  M'DoNALD  v.  .    June  16,  1789. 

In  general  lesion  is  presumed  when  a  minor  borrows  money,  and  it  is  therefore 
incumbent  on  the  lender  to  prove,  that  it  was  in  rem  versa  ;  but  the  Court  thought, 
that  where  a  minor  carries  on  a  trade,  or  exercises  a  profession,  lesion  is  not  presumed, 
but  must  be  proved  by  the  minor. 

It  was  found  in  the  same  case,  that  the  minor,  though  carrying  on  business,  was 
privileged  against  prescription.     See  Appendix.  Fd.  Die.  v.  4,  p.  5. 


No.  175.  [9041]  Johnston  v.  Hope.    July  30,  1630. 

A  bond  of  borrowed  money  granted  by  Johnston  being  desired  to  be  reduced, 
because  it  was  granted  by  him,  being  minor,  and  to  his  lesion,  and  was  revoked  intra 
annos  utiles^  and  the  action  foresaid  of  reduction  intented  thereupon  ;  and  the  defender 
alleging,  that  it  was  not  reducible,  because  after  his  majority  he  had  paid  annualrent 
to  the  creditor  for  this  sum,  whereby  he  had  ratified  the  same  bond  ;  the  Lords  found 
this  allegeance  relevant,  for  payment  of  the  annualrent  by  him  after  he  was  major 
was  found  to  be  a  ratification  of  the  bond,  which  excluded  all  action  of  reduction 
upon  minority  and  lesion,  albeit  the  annualrent  was  paid  for  obedience  of  letters  of 
homing  upon  that  bond,  which  bore  an  obligement  of  annualrent,  which  the  pursuer 
alleged  he  had  necessity  to  obey,  and  that  it  was  not  a  voluntary  act,  which  was  not 
respected,  seeing  he  might  have  suspended  the  charges,  which  not  being  done,  was  a 
ratification  of  the  bond. 

Act.  Lawtib  &  Taylor. — Alt.  M*Gill  &  Gilmore. — Clerk,  Hay. 

Duriey  p.  537, 
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No.  183.    [9046]  Marquis  of   Montrose  and    John  Buchannah  of  Arnprior  r. 
LiviNOSTON  of  KirUand.    December  28,  1697. 

A  minor  of  17  bought  timber  in  conjunction  with  his  father.  In  a  reduction  upon 
minority  and  lesion,  the  defender  was  assoilzied,  the  reduction  not  having  l^en 
executed  intra  annos  utiles,  and  there  having  been  homologation. 

It  was  anent  a  bond  of  £10,000  given  by  Kirkland  and  his  father,  as  the  pric«  of  a 
wood  bought  by  them  ;  of  which  bond  young  Eorldand  raised  a  reduction  upon  minority 
and  lesion,  that  he  was  then  but  17,  and  his  father's  subscribing  with  him  was  no 
authorising  him  as  a  legal  curator,  but  was  in  rem  suam,  and  so  ipso  jure  null,  as  was 
found  Mackenzie  v.  Fairholm,  No.  23,  p.  5639,  &  No.  72,  p.  8959.  Answered,  He  can 
never  reduce  this  deed  on  minority,  because  he  was  si^ciently  authorised  by  his 
father,  as  administrator-of-law ;  neither  is  this  like  Sir  (George  M^Eenzie's  case,  which 
was  becoming  cautioner  for  his  father  in  a  sum  of  money  ;  but  this  is  a  bargain  of 
trade,  and  in  law  minor  mercaturam  agens  rum  restituitur.  2do,  He  has  not  revoked. 
at  least  has  not  raised  his  reduction  itUra  annos  utiles.  3tio,  He  has  homologated  the 
bond  since  his  majority,  by  assigning  the  bargain  of  timber  to  one  Smith.  Replied, 
That  this  case  needed  no  revocation,  at  least  there  was  no  necessity  that  reduction 
should  be  raised  and  execute  thereon  inlra  quadriennium  tUile  ;  and  as  for  the  homo- 
logations, they  never  import  where  the  deed  can  be  ascribed  to  any  other  cause  ;  and 
it  was  so  found,  Farquhar  of  Tonley  contra  Gordon,  No.  65,  p.  5685 ;  where  one's 
pursuing  for  relief  of  a  debt  did  not  bebar  him  from  quarrelling  the  bond ;  and  sickHke, 
Moodie  contra  Macintosh,  No.  72,  p.  5693  ;  the  heritor's  allowing  the  annualrentjt  of  a 
sum  borrowed  by  him  in  his  minority  to  his  tenant,  was  found  no  such  homologation 
of  the  bond,  but  that  he  might  insist  to  have  it  reduced  upon  minority.  The  Lords 
sustained  the  answers,  and  assoilzied  from  the  reduction  upon  minority,  both  in 
respect  of  the  want  of  an  executed  reduction  intra  annos  utiles^  and  on  the  homologa- 
tions ;  and  some  of  the  Lordtf  were  clear  on  the  first  head,  that  he  was  sufficiently 
authorised.  Fol.  Die.  v.  1,  p.  586.    FountainhaU,  v.  1,  p.  805. 


No.  186.        [9047]  Earl  of  Winton  v.  Countess  of  WnrroN.    February  16,  1666. 

The  Earl  of  Winton  pursues  a  reduction  of  an  agreement  made  by  his  tutors  and 
curators  with  my  Lady,  giving  her  a  certain  duty  for  her  interest  in  ms  coal,  as  being 
minor  and  lesed,  in  so  far  as  by  her  contract,  she  had  only  right  to  the  fourth  part 
of  the  coal  in  his  property ;  now  his  coal  for  several  years  has  been  in  his  f euers'  lands 
by  reservation  in  their  rights.  And  also  craved  the  bygones.  It  was  answered.  That 
bona  fide  possessor  facit  fructus  consumptos  suos  ;  the  Lady  by  the  agreement  could 
not  count  for  the  year's  duty  she  had  gotten.  It  was  answered.  That  this  holds  not 
in  the  case  of  minority  and  lesion.  It  was  answered.  That  albeit  minority  reponea  as 
to  any  principal  right,  yet  not  as  to  the  fruits  and  accrescences  medio  tempore. 

*'  The  Lords  reduced,  but  assoilzied  the  Lady  from  repetition." 

Fol.  Die.  V.  1,  p.  586.    Stair,  v.  1,  p.  367, 


No.  21.  [9080]  Donaldson  v.  Donaldson.    July  12,  1749. 

That  the  defence  of  Minor  nan  tenetur  pUuntare  bars  not  an  objection  of  nullity  to 
the  right  itself.  Kilkerran  (Minor),  No.  12,  p.  353. 
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No.  31.        [9066]  Christian  M'Faslane  v.  Sophia  Hume,  and  her  Tutors, 

June  29,  1797. 

The  heir  of  an  adjudger  found  not  entitled  to  plead  this  privilege  against  the  debtor. 

David  Stewart,  a  creditor  of  Daniel  M'Farlane  of  Letter,  after  his  death  raised  a 
process  of  constitution  against  his  daughters,  who  were  minors  ;  and  their  tutor  ad 
litem  having  given  in  renunciations  for  them,  Stewart,  in  1742,  adjudged  the  lands, 
entered  into  possession,  and  was  afterwards,  in  1758,  infeft  upon  a  charter  from  the 
superior. 

David  Stewart,  at  his  death,  disponed  the  lands  to  his  brother,  Dr.  Hume  Stewart, 
who  obtained  a  charter  of  resignation,  on  which  infeftment  followed.  By  this 
charter  the  lands  were  destined  to  heirs-male. 

Dr.  Stewart  was  succeeded  by  his  son,  who  did  not  make  up  titles  ;  but,  in  his 
marriage-contract,  settled  the  lands  upon  the  heirs  of  the  marriage.  The  contract 
contained  neither  procuratory  nor  precept. 

The  tutors  of  Sophia  Hume,  the  only  child  of  the  marriage,  upon  the  death  6f  her 
father,  executed  a  general  service,  and  led  an  adjudication  in  implement  against  the 
heirs-male. 

[9087]  During  Miss  Hume's  minority,  Christian  M'Farlane,  one  of  the  daughters  of 
Daniel  MTarlane,  brought  a  process  of  exhibition,  and  a  reduction,  in  which  she 
averred,  that  David  Stewart,  when  acting  as  pro-tutor  to  her  and  her  sister,  had 
adjudged  the  lands  for  fictitious  claims ;  and  therefore  concluded,  that  the  adjudica- 
tion, and  the  subsequent  titles,  should  be  set  aside. 

Miss  Hume's  tutors  produced  Dr.  Stewart's  charter  and  infeftment,  and  pleaded 
the  maxim,  Minor  non  tenetur  flacitare  super  hcBrediUUe  j>aterna. 

The  Lord  Ordinary  ordered  the  party  to  argue,  in  memorials  to  the  Court,  "  Imo, 
Whether  the  lands  of  Letter,  which  once  belonged  to  the  pursuer's  father,  and  are  now 
held  by  the  defender  under  the  titles  produced,  are,  in  her  person,  such  a  hcBreditas 
patema  as  properly  falls  within  the  rule  or  brocard  founded  on  by  her  ;  2do,  Whether 
the  nature  of  the  present  action,  said  to  be  a  challenge  of  the  defender's  right  upon 
the  alleged  fraud,  not  of  the  defender's  father  or  grandfather,  but  of  her  granduncle, 
their  author,  is  sufficient  to  render  it  an  exception  from  the  application  of  the  foresaid 
rule  ;  and,  3tio,  Supposing  the  defender  entitled  to  the  benefit  of  the  rule  in  this  case, 
whether  the  same  must  operate  as  a  total  bar  to  all  further  procedure  in  this  action 
during  the  defender's  minority  ;  or  if  the  pursuer  may  still  be  entitled  to  a  further 
production  of  writs,  or  be  allowed,  in  hoc  siatUy  a  proof  by  witnesses  of  relevant  allega- 
tions, or  before  answer,  to  be  kept  in  retentis  till  the  expiry  of  the  defender's  minority." 

The  defenders,  pleaded  ;  Imo,  Miss  Hume  is  heir  of  her  father,  and  through  him  of 
her  grandfather,  in  whom  the  subject  was  feudally  vested  ;  it  is  therefore  hcBrediiaa 
jHiterna  in  her  person. 

Nor  does  it  signify  that  her  father  was  not  infeft.  It  would  have  been  enough  to 
make  room  for  the  application  of  the  maxim,  Minor  non  tenetur,  dc,  that  he  had  been 
able  to  connect  himself  even  with  a  stranger  who  was  infeft,  see  No.  17,  p.  9070. 

It  is  of  as  little  consequence  that  Miss  Hume  led  an  adjudication  in  implement. 
This  was  merely  the  form  of  completing  her  titles,  and  she  represents  her  father  just 
as  much  as  if  she  had  connected  herself  with  him  by  a  special  service. 

2do,  The  object  of  the  maxim  is  to  prevent  minors  from  being  deprived  of  their 
paternal  inheritance,  in  consequence  of  their  tutor's  being  ignorant  of  the  proper  de- 
fences to  be  stated  for  them  ;  Stair,  b.  1,  t.  6,  §  45 ;  and  there  is  even  more  occasion 
for  it  in  a  case  like  the  present,  which  requires  an  investigation  into  facts,  happening 
at  a  remote  period,  than  where  the  question  turns  upon  a  point  of  law ;  Gordon, 
51,  p.  9100 ;  Bankt.  b.  1,  tit.  7,  §  115. 

3tio,  The  maxim,  from  its  object,  must  operate  as  a  bar  to  all  proceedings,  which 
are  not  necessary  to  establish  that  the  subject  is  hcereditas  patema ;  Bankt.  v.  1,  p.  190, 
§114;  Erstb.  l,tit.7,§46. 

[9068]  Answered  ;  Imo,  The  maxim  founded  on  is  now  considered  more  a  matter  of 
antiquity  than  of  practice ;  Pitmedden's  MS.  in  the  Advocate's  Ubrary ;  *  and  if  not 

*  This  MS.  contains  the  decisions  by  Sinclair,  Maitland,  and  Colvil. 
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wholly  in  desuetude,  it  ought  to  receive  the  strictest  interpretation,  as  it  is  unreason- 
able that  a  minor  should  be  allowed  to  retain  possession  without  investigation,  where 
his  right  is  disputed.  It  applies  only  where  the  defender  holds  the  subject  by  special 
service  as  heir  of  the  last  investiture  ;  see  No.  11,  p.  9063  ;  whereas,  the  ri^t  of  iht 
defender  depends  on  a  personal  deed,  executed  by  a  person  not  inieft,  by  which  he 
altered  the  destination,  and  his  daughter  holds  the  estate  in  consequence  of  an  adjudica- 
tion from  the  heirs-male  ;  Stair,  b.  1,  t.  6,  f  45  ;  31st  January  1665,  Eello  v.  Ptingle, 
No.  11,  p.  9063  ;  27th  November  1678,  Guthrie  v.  Guthrie,  No.  16,  p.  9069  ;  Ersk. 
b.  l,t.7,§46. 

2do,  The  maxim  does  not  apply  where  the  right  of  the  ancestor  is  challengied  on 
the  head  of  fraud ;  Reg.  Maj,  lib.  3,  c.  32,  f  15  ;  Stair,  b.  1,  t.  6,  §  45  ;  Erskine,  b.  1, 
t.  7,  §  45  and  46,  27th  December  1711,  Crawford  t;.  Crawford,  No.  53,  p.  9102 ; 
4th  February  1685,  Grordon  v.  Farquhar,  No.  51,  p.  9100.  And  as  Dr.  Stewart  repre- 
sented David  Stewart,  the  case  is  the  same  as  if  fraud  had  been  alleged  on  the  part  of 
the  former. 

3tio,  If  the  maxim  did  a^ply,  it  would  not  preclude  an  immediate  full  production, 
nor  a  proof  to  lie  in  reteniis  till  the  minor  be  of  age,  as  otherwise  the  necessary  evidence 
might  be  wholly  lost ;  Stair,  b.  1,  t.  6,  §  45  ;  Ersk.  b.  1,  t.  7,  §  45  ;  Diet.  Sect.  2  and 
3,  h,t 

Observed  on  the  Bench ;  The  Court  have  had  no  occasion,  in  the  present  age,  to 
consider  the  application  of  the  maxim  here  founded  on  ;  but  it  was  at  no  time  under- 
stood to  protect  a  minor  from  the  necessity  of  implementing  the  deeds  of  his  ancestor, 
whether  arising  ex  contractu  or  ex  delicto.  In  this  case,  the  title  of  the  defender  de- 
pends on  an  adjudication,  in  which  the  right  of  the  debtor  has  not  been  foreclosed  by 
a  declarator  of  expiration  of  the  legal,  and  the  question  resolves  into  a  count  and 
reckoning. 

The  Lords  unanimously  repelled  the  defences. 

Lord   Ordinary,  Eskgrove. — ^Act.    W.   Erskine,   Baird. — Alt.   Rolland. — Clerk, 

COLQUHOUN. 

D.  D.  Fac.  Cd,  No.  41,  p.  95. 


No.  1.  [9111]  Bevbridge  v.  Inhabitants  of  Cupar.    May  1583. 

A  decree  upon  which  goods  had  been  poinded  and  rouped,  was  reduced.  The  bn3reia, 
though  bona  fide  purchasers,  were  found  obliged  either  to  restore  the  goods,  or  the 
price  thereof,  because  the  decree  being  reduced,  all  that  followed  on  it  behoved 
to  fall  of  consequence. 

James  Beveridge  of  the  Hilton  pursued  for  reduction  of  a  decree  given  before  tiie 
Sherifi  of  Fife,  by  virtue  of  which  there  were  certain  goods,  oxen,  covrs,  and  sheep, 
pertaining  to  the  said  pursuer,  poinded,  and  thereafter  apprised  and  sold,  and  dis- 
poned to  certain  persons,  indwellers  in  Cupar  of  Fife  ;  which  persons  were  pursued  by 
him,  together  with  his  son,  and  the  officer,  for  the  spoliation  of  the  said  gpods  from 
him,  they  being  then  in  his  possession  as  his  own  proper  goods  ;  at  the  time  of  the 
advising  of  the  process,  there  was  no  other  thing  f ouna  to  be  proven,  but  the  offieeis 
coming  to  the  ground,  and  his  taking  away  the  said  goods,  and  thereafter  the  lavfal 
apprising  of  the  same  ;  so  the  question  fell  forth  inJter  Dominoa,  if  that  the  persons  who 
colt  the  goods,  after  that  they  were  lawfully  apprised,  should  be  debtful  of  the  same  or 
not.  For  the  Ist,  it  was  reasoned  inter  Dominos,  That,  because  the  said  persons  had 
coft  the  said  goods  bona  fide  et  auctoritate  judids^  they  could  not  in  any  sort  be  debtfoL 
either  in  spuilzie  or  otherwise,  "  pro  hac  re  facit  1. 1,  Cod.  Si  in  causa  judicati  pignus 
captum  sit.  Verba  legis  sunt ;  '  Nam  in  vicem  justsB  obligationis  suceedit  ex  causa 
contractus  auctoritas  jubentis  ; '  et  in  1.  3,  ibidem,  '  In  causa  judicati  pignora  ex 
auctoritate  Prsesidis  capta  potius  distrahi  quam  jure  dominii  possideri  consueverunt.'  ^' 
By  the  meaning  of  these  laws,  it  appears  to  be  plain,  that  the  persons  who  coft  the 
goods,  after  they  were  lawfully  apprised,  and  then  rouped  at  the  market  cross  by  the 
officer  of  arms,  did  nothing  but  lawfully  therein ;  and  so  the  persons,  buyers  ofi  the 
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same  from  the  officer,  after  the  apprising  and  rouping  of  the  same,  did  lawfully  therein- 
till,  for  otherwise,  if  such  inconveniences  were  ay  to  fall  forth  in  the  buying  of  the 
apprised  goods,  that  no  person  should  buy  or  take  the  same  ofi  the  hand  of  the  officer, 
fearing  any  danger  and  inconvenience  to  come  upon  the  same,  which  should  be  to  the 
great  hindrance  and  stay  of  the  execution  of  justice.  To  this  was  answered.  That  the 
decreet  reductor  behoved  to  take  effect,  which  contained  [9112]  into  it  both  spohation 
and  restitution  of  the  goods  which  were  taken  away,  and  that  the  interposition  of 
authority  of  the  judge  in  this  case  might  be  held, ''  non  factum  judicis  sed  partis,  ut  in 
1. 13,  Cod.  De  evictionibufl,  et  ibid  Bald,  et  in  1.  1,  §  5,  D.  Ne  vis  fiat  ei  qui  in  posses- 
sionem missus  erit,  et  ibidem  Bart,  et  communiter  doctores  "  ;  and  also,  it  was  lately 
practised  betwixt  the  Laird  of  Ruthven  Vans  and  Coutts  of  Auchtertoul  (see  Ap- 
pendix), that  the  said  Auchtertoul,  albeit  he  had  poinded  goods  and  gear  by  virtue  of 
a  decree,  was  decerned  to  have  committed  spuilzie. — The  Lords,  after  long  reasoning 
among  themselves,  pronounced  definitive,  and  decerned  the  buyers  of  the  said  goods 
from  the  officer,  to  restore  and  deliver  the  said  goods,  or  else  to  pay  the  prices  of  the 
same,  as  they  were  apprised  and  rouped,  to  the  pursuer,  et  hoc  omnes  Domini  una  voce 
dicAant,  quod  rarum  est  Fol,  Die.  v.  1,  p.  592.     Cdml,  MS,  p.  364. 


No.  2.    Bishop  of  Caithness  v.  Fleshers  in  Edinburgh.    July  2,  1629. 

A  bona  fide  purchaser  of  a  stolen  horse  was  found  liable  in  restitution  to  the  owner, 
though  he  had  purchased  it  in  a  public  market.     Fd,  Die,  v.  1,  p.  592.     Auchinleck, 


No.  4.  Wright  v,  Butchart.    June  1662. 

Moveables  in  a  house,  let  with  the  house,  cannot  be  sold  by  the  tenant,  for  the  pro- 
prietor may  evict  them,  a  quocunque  possessore. 

There  being  an  adjudication  purchased  of  certain  tenements  in  Leith,  and  of  the 
heirship  moveables  belonging  to  umquhile  James  Johnston  in  Leith  v,  Isobel  Johnston 
his  sister,  who  had  renounced  to  be  heir  to  him  ;  this  adjudication  is  assigned  to  James 
Wright,  hatmaker,  husband  to  the  said  Isobel,  who  sets  the  lands  to  Alexander  Comrie  ; 
and  he,  as  tenant,  enters  to  the  possession  thereof,  and  of  the  heirship  moveables  within 
the  house  ;  which  Alexander  having  possest  the  house  and  goods  diverse  years,  he  did 
thereafter  dispone  the  goods  to  John  Butchart,  who  meddled  therewith  ;  whereupon 
the  said  James  [9113]  Wright  pursued  Butchart  for  the  price  of  the  goods.  It  was 
alleged  for  Butchart,  That  he  ought  to  be  assoilzied,  because  he  had  right  to  the  goods 
by  a  written  disposition  from  Con^rie,  who,  as  owner,  had  possest  the  samen,  without 
payment  of  any  duty  therefor  ;  and,  conform  to  the  disposition,  the  goods  were  de- 
livered to  the  defender  by  way  of  instrument,  and  he  in  possession  accordingly.  It 
was  replied,  That  the  defender  cannot  be  heard  to  say,  that  Comrie  was  owner  ;  because 
the  goods  were  per  expressum  adjudged  from  the  apparent  heir  of  James  Johnston, 
who  was  in  possession  thereof,  and  they  extant  within  his  dwelling-house  ;  and  Comrie 
cannot  say  that  he  was  in  possession  thereof  otherways  than  a  tenant  in  the  house 
under  James  Wricht,  to  whom,  though  he  paid  not  duty  expressly  for  the  goods,  yet 
having  taken  the  house  from  him  for  payment  of  mail  and  duty,  and  as  tenant  having 
entered  to  the  possession  of  the  house  where  the  goods  were,  and  accordingly  Kkving 
possest  both  house  and  goods,  any  possession  Comrie  had  was  the  pursuer's  possession, 
and  consequently  the  defender's  right,  and  pretended  possession,  cannot  be  respected. 

The  Lords  repelled  the  allegeance,  in  respect  of  the  answer  or  reply. 

GUmour,  No.  46,  p.  33. 
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No.  5*  Rahbay  v.  Wilson.    January  1666. 

Found,  that  jeweb,  and  other  such  valuable  moveables,  being  disposed  of  by  a  teostee, 
though  they  pass  through  mUle  mantu,  the  haver  of  them  is  liable  in  restitution 
to  the  proprietor. 

Colonel  Cunningham  gives  in  custody  to  the  deceased  Mr.  James  Aikenhead, 
certain  curious  jewels  of  a  considerable  value,  conform  to  an  inventory  under  Mr. 
James  his  hand  :  Thereafter  the  Colonel  goes  for  Germany,  and  being  there,  dravs 
some  bills  upon  Mr.  James,  who  answers  them  accordingly.  The  Colonel  dies,  and  the 
jewels  remain  in  Mr.  James  his  hands  all  this  time  :  Mr.  James  assigns  the  bills  to' 
John  Ramsay,  his  brother-in-law,  who  gets  the  keeping  of  the  jewels  also ;  and  a 
bond  is  panted  by  him  and  Mr.  Robert  Byres,  for  tke  Colonel's  use,  to  make  them 
furthcoming.  After  the  incoming  of  the  English,  John  Ramsay  having  hid  the  jewels 
in  a  coal-cellar  in  his  house  at  Emnburgh,  the  said  Mr.  Robert  deab  with  the  damsel 
of  the  house,  and  gets  the  jewels,  and  carries  them  north  with  him  :  And  after  the 
English  were  settled,  he  returns  and  keeps  still  the  jewels,  till  after  several  years,  Mr. 
Robert  being  become  very  necessitous,  he  did  impignorate  diverse  of  the  jewels  to 
James  Wilson,  and  others  ;  and,  before  he  redeemed  them,  he  died.  The  said  John 
Ramsay,  by  his  assignation  granted  to  him  by  Mr.  James  Aikenhead,  his  brother-in- 
law,  to  the  Colonel's  bills,  confirms  himself  executor-creditor  to  the  Colonel,  and  pursues 
the  havers  of  the  jewels,  to  make  them  furthcoming  to  him.  It  was  alleged  by  James 
Wilson,  That  he  should  be  assoilzied  ;  because,  the  jewels  having  been  in  die  poflBession 
of  the  said  Mr.  Robert  Byres  for  many  years,  it  was  lawful  for  the  defender  to  take 
them  as  pledges  for  money  [9114]  l^i^t  to  him,  his  peaceable  and  unquestionable  posses- 
sion of  such  moveables  giving  him  such  a  right  as  might  make  any  man  bona  fide  to  buy 
or  block  for  them,  just  as  for  household  stuff,  or  any  other  furniture,  which  are  not  in 
use  to  be  sold  in  pubUc  markets.  And  in  the  law  there  is  usticapio  in  mobUibuSy  which, 
after  so  long  a  time,  establishes  a  right  in  the  possessor's  person.  It  was  answered. 
That  the  jewels  being  ab  initio  entrusted  in  the  hands  of  Mr.  James  Aikenhead  for 
custody,  and  the  truster  having  thereafter  died  out  of  the  country,  and  Mr.  Robert 
Byres  his  intromission  therewith  being  vitious,  as  having  viis  et  modis  gotten  them  out 
of  John  Ramsay's  possession,  and  which,  by  a  missive  letter  under  his  hand,  he  obliges 
himself  to  make  furthcoming ;  which  instructs  that  Mr.  Robert  was  never  owner  of 
them,  and  no  power  to  dispose  upon  them,  by  pledging  them,  or  otherways ;  but 
having  done  it,  it  is  proper  rei  vindicatione  for  the  Colonel's  executors  to  pursue  for 
them,  even  after  so  long  a  time,  there  being  no  prescription  run  by  the  law  of  tiiis 
country.  And  though  the  jewels  had  gone  per  mule  mantu,  the  haver  always  is  liable, 
who  should  know  better  the  condition  of  the  party  he  deals  with.  And  the  reason  why 
the  said  John  Ramsay  did  not  insist  against  the  said  Mr.  Robert  Byres  was,  because 
he  feared  the  English  should  have  seized  upon  them,  if  he  had  pursued  for  them.  like- 
as,  the  defender  cannot  pretend  a  bona  fiiea,  in  taking  them  as  pledges  as  Mr.  Robert 
B3rres  his  goods  ;  because,  they  were  so  curious,  and  of  such  a  quality,  as  it  could  not 
be  presumed  that  Mr.  Robert  could  be  owner  of  such  jewels,  he  not  being  a  jeweller,  | 
nor  ever  a  trader  with  jewels  ;  whereas,  the'defender  might  have  had  some  reason  for  I 
him,  if  the  jewels  had  been  such  as  men  of  Mr.  Robert's  quality  are  usually  masters  oL       | 

The  Lords  sustained  the  summons,  and  repelled  the  allegeance. 

Fd,  Die.  V.  1,  p.  592.    GUmour,  No.  175,  p.  126. 

%♦  Stair  reports  this'case. 

December  12,  1665. — Colonel  Cunningham  having  impignorated  a  number  of 
jeweb  of  great  value,  immediately  thereafter,  went  out  of  tiie  country,  and  never 
returned.  These  jewels  were  in  the  custody  of  John  Ramsay,  who  and  Mr.  Robert 
B3nres  had  given  bond  to  make  them  furthcoming  to  the  Colonel ;  and  now  John 
Ramsay  having  been  confirmed  executor  to  the  Colonel,  pursues  James  Wilson^  and 
others,  for  exhibition  and  delivery  of  the  jewels.  The  defenders  alleged.  Absolvitor ; 
because  the  jewels  were  impignorated  by  Mr.  Robert  Byres  for  a  considerable  sum  of 
money,  who  having  them  in  Ms  possession,  it  was  a  sufficient  ground  for  the  defenders 
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to  contract  with  him,  because  property  of  moYeables  is  presumed  by  possession ;  and, 
therefore,  it  is  not  relevant  to  libel,  that  once  the  jewels  were  Colonel  Cunningham's, 
and,  therefore,  they  must  be  restored  to  his  executors,  unless  it  were  also  libelled 
moinodo  desiit  fomiere ;  so  that  the  jewels  behoved  to  have  passed  from  him,  without 
his  own  consent,  or  alienation,  otherwise  it  is  always  presumed  [9115]  that  he  sold  or 
^[ifted  them,  and  needs  not  be  proved  ;  else  no  man  could  be  secure  of  any  moveables ; 
if  he  who  could  instruct  that  he  bought  it,  could  recover  it  from  all  possessors,  tmless 
they  could  instruct  all  the  ways  the  same  passed  from  the  first  owner.  The  pursuer 
replied,  That  the  case  is  not  here  as  to  moveables,  that  are  ordinarily  sold  in  market, 
but  in  relation  to  jewels  of  great  value,  which  cannot  be  presumed  to  have  been  Mr. 
Robert  Byres's,  because  they  were  never  worn  by  him,  as  being  his  proper  goods,  nor 
were  they  competent  to  any  of  his  quality ;  and,  therefore,  the  defenders  were  in 
mala  fide  to  accjuire  them  from  him,  without  knowing  his  right. 

2dly,  It  is  instructed  by  Mr.  Robert  Byres's  letter  produced,  that  he  acknowledged 
them  to  be  Colonel's,  before  the  impignoration  ;  and  it  is  offered  to  be  proved,  that  he 
broke  up  John  Ramsay's  cellar,  and  took  them  out ;  3dly,  The  Colonel  impignorated 
them  by  writ,  and  so  the  presumption  of  alienating  them  ceased,  because,  he  went 
immediately  out  of  the  country,  and  never  returned.  It  was  answered,  That  there  is 
no  difference  of  jewels  more  than  any  other  moveables,  which  use  to  pass  without 
writ  from  jewellers  that  sell  them ;  and  the  pursuer  having  possessed  them  these  10 
or  12  years,  without  question,  has  right  thereto,  by  usucapion. 

The  Lords  found  the  allegeance  jointly  relevant  to  elide  the  presumption,  and  that 
there  is  no  usucapion  in  moveables  in  Scotland,  by  possession,  in  less  than  40  years, 
but  only  a  presumptive  title,  which  is  altogether  ehded  by  the  answers. — See  Pbe- 
SUMFHON.  Stair,  v.  1,  p.  326. 


No.  6.  [9117]  Semplb  v.  Givan.    February  24, 1672. 

A  relict  having,  at  her  own  hand,  impignorated  the  defunct's  moveables,  and,  among 
the  rest.  Us  heirship  moveables,  the  heir  was  found  to  have  a  good  action  against 
the  possessor. 

John  Semple,  merchant  in  Edinburgh,  having  died  without  testament,  and  his 
children  being  infants,  Agnes  Martin,  his  relict,  their  stepmother,  contiyiued  in  posses* 
sion  ;  who  having  married  a  second  husband,  they  impignorated  a  part  of  the  goods  to 
David  Givan,  and  others,  for  security  of  sums  borrowed  from  them  ;  Agnes,  only  child 
to  the  said  umquhile  John,  pursues  the  said  David  Oivan,  and  others,  havers  of  the 
goods,  for  delivery  of  the  heirship  moveable ;  and  produced  a  declarator  by  Agnes 
Martin,  expressing  the  particular  goods.  The  defender  alleged.  Absolvitor;  because, 
the  goods  m  question  being  moveable,  possession  presumes  a  title,  et  fosaenor  non 
tenetur  docere  de  titulo  ;  and  they  having  impignorated  the  goods  for  sums  of  money 
delivered  by  them  to  Agnes  Martin  and  her  husband,  who  had  continued  long  in 
possession  of  the  goods,  it  is  sufficient  for  them,  without  enquiring  to  whom  they 
belonged  before ;  which  is  necessarily  introduced  for  commerce  ;  because,  moveables 
passing  from  hand  to  hand,  without  writ,  if  any  party  ^^ho  once  had  right  to  them, 
should  thereupon  pursue  the  posterior  acquirers,  and  should  overtake  them,  unless 
they  could  instruct  a  progress,  which  is  scarce  possible,  no  party  could  be  secure,  and  all 
commerce  behoved  to  cease  ;  and  though  in  rdms  furtivis,  the  Roman  law  hath  intro- 
duced Idbem  realemy  which  makes  the  goods  recoverable  from  any  singular  successor, 
that  can  be  extended  to  no  other  case,  nor  is  it  here  pretended  ;  2do,  Agnes  Martin 
had  the  communion  of  goods,  and  a  half,  or  third  was  her's,  and  the  property  of  heir- 
ship moveable  cannot  be  in  the  heir,  till  they  be  chosen  and  drawn  ;  for  tiie  best  of 
every  kind  is  according  to  the  fancy  and  choice  of  the  party ;  until  which  choice  be 
made,  the  heir  can  have  no  constituted  property,  and  so  cannot  pursue  restitution, 
which  is  rei  vvndicatio.  It  was  answered.  That,  albeit  in  moveables,  lawful  possession 
infer  a  presumptive  title,  and  that  one  having  had  a  prior  right  cannot  put  the  present 
possessors  to  instruct  their  progress,  yet  that  rule  hath  this  exception,  except  the  prior 
proprietor  doceat  quomodo  aesiit  possidere,  or  that  it  was  in  such  way,  as  that  the  goods 
could  not  pass  by  sale  or  commerce,  as  if  the  goods  were  stolen,  or  if  they  had  strayed ; 
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and  there  is  do  way  more  competent  than  by  the  death  of  the  proprietor ;  for,  if  it  he 
infltmcted  that  the  proprietor  had  the  goods  in  his  possession  at  his  deat^  it  doth 
fully  take  off  the  presunption,  that  they  passed  from  him  by  sale  or  commerce  to  these 
defenders ;  and  if  this  were  not  sustained,  any  insolvent  person  possessing  the  cQods  of 
defuncts,  and  selling  the  same,  their  children,  or  nearest  of  km,  eJiould  be  lor  ever 
excluded ;  nor  hath  it  any  importance  that  an  heirship  was  not  drawn,  because  the 
pursuer  being  the  only  child,  hath  right  to  the  whole  moveables,  except  the  wile's 
part ;  and  though  the  relict's  declaration  should  not  prove,  the  pursuer  offera  to 
prove  the  goods  m  question  were  in  her  father's  possession  the  time  of  his  death,  as  hk 
own  goods. 

[9118]  The  Lords  repelled  the  defence,  in  respect  of  the  reply  and  condescendenee 
foresaid,  unless  the  goods  impignorated,  and  others  intromitted  with  by  the  wife,  did 
not  exceed  her  share.  Fcl,  Die.  v.  1,  p.  592.    SUiir,  v.  2,  p.  78. 


No.  9.  [9119]  Hoo  t?.  Hamilton.    January  28, 1679. 

Found  in  conformity  with  Semple  v.  Givan,  No.  6,  p.  9117. 

Mr.  William  Hog  having  right  to  some  moveable  goods  from  the  nearest  of  kin  to 
Andrew  Wardlaw,  and  likewise  having  assignation  from  the  donatar  of  bis  escheat, 
pursues  Mr.  Robert  Hamilton  for  debvery  of  the  goods ;  who  dleged.  Absolvitor ; 
because,  the  possession  of  these  goodspresumes  the  property  thereof,  and  there  can  be 
no  ground  to  vindicate  them  upon  Wardlaw's  interest,  who  is  dead  20  years  ago, 
and  the  goods  have  always  been  possessed  by  Marion  Geddes,  his  reUct,  and  were 
inveeia  by  her  in  the  defender's  lodging,  and  so  liable  to  the  mails  and  duties  thereof. 
It  was  replied  for  the  pursuer.  That  the  property  of  moveables,  arising  from  possession, 
is  but  a  presumptive  title,  and  admits  of  contrary  probation ;  but,  in  this  case,  the 
presumption  ceaseth ;  because,  it  is  offered  to  be  proved,  that  these  moveables  were 
m  the  possession  of  Wardlaw  when  he  was  denounced,  and  also  when  he  died ;  so  that 
they  could  not  pass  by  commerce,  unless  they  were  instructed  that  they  were  con- 
firmed ;  and  the  reUct's  possession,  though  for  20  years,  could  not  infer  property, 
because,  the  goods  being  confiscated  by  the  husband's  rebeUion,  the  relict's  right 
ceased. 

The  Lords  did  not  sustain  the  reply  upon  the  revel's  possession  at  the  time  of  the 
rebellion,  which,  though  it  exclude  his  relict's  interest,  doth  not  hinder  the  disposal 
of  the  moveables  by  commerce  to  creditors ;  but  sustained  the  reply  on  the  possession 
of  the  defunct,  unless  confirmation  were  instructed. 

Fd.  Die.  V.  1,  p.  592.    Stair,  v.  2,  p.  683. 

*^  Fountainhall  reports  this  case. 

A  Donatar  to  the  escheat  of  a  rebel  pursues  some  intromitters  with  moveables 
belonging  to  the  rebel.  Alleged,  I  cannot  deliver  these  moveables  to  you,  because  I 
have  now  possessed  them  by  the  space  of  these  20  years  ;  and  possession  in  mdntHbm 
presumes  property,  and  needs  no  other  titie.  BepUed,  Po88es-[9120]-8ion  is  only 
tUulus  puUUivus  et  ooloratus,  and  makes  a  presumption  in  behalf  of  tiie  possessor,  unkffi 
a  better  title  be  shown,  and  then  presumption  cedit  tferiUUi.  But  here  it  is  positively 
offered  to  be  proved,  that  these  goods  belonged  to  the  defunct  rebel,  and  his  relict  only 
continued  in  the  possession,  jure  familiaritatia,  and  so  it  cannot  prejudge  the  fisk. 
cui  erat  juaqucMitum  ver  denunciationem.  This  being  reported,  "  The  Lords  found  the 
donatar  had  right  to  tne  ^oods,  he  proving  they  were  in  the  rebel's  possession  Ihe  time  of 
his  death,  and  this  notwithstanding  of  the  long  posterior  possession  and  taciturnity  " 

Fountainhalt,  v.  L  p.  38. 
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No.  11.  Forsyth  v.  Kilpatrick.    November  18, 1680. 

Restittttion  of  a  horse  suBtained  against  a  bona  fide  purchaser  from  a  person  to  whom 

the  owner  had  lent  him. 

William  Forsyth  pursues  Hugh  Kilpatrick,  to  deliver  to  him  an  horse,  hired  by  him 
to  one  Vauchan  to  Irvine.  The  defender  alleged,  Absolvitor  ;  because  he  had  bona  fide 
bought  the  horse,  and  paid  the  price,  and  the  property  of  moveablep  is  always  pre- 
sumed by  possession,  much  more  when  he  ofEers  to  instruct  his  right.  It  was  answered, 
That  the  presumption  is  excluded  by  the  [9121]  pursuer's  Ubel,  offering  to  prove  the 
horse  his  own,  and  that  he  did  not  sell  him,  but  set  him  for  hire,  and,  therefore,  hath 
rei  vindieatianem  against  any  haver  thereof,  whether  he  acquire  bima  fide  or  mala  fide. 

The  liOrds  repelled  the  defence,  in  respect  the  pursuer  offered  to  prove,  that  the 
horse  did  not  pass  from  him  by  alienation,  but  by  location. 

Fd.  Die,  V.  1,  p.  592.    Stair,  v.  2,  p.  80U 


No.  15.      [9122]  Su^  William  Ker  of  Greenhead  v,  Scot  and  Elliot. 

January  22,  1695.    . 

A  disposition  of  sheep  and  other  moveable  goods,  granted  for  relief  of  cautionry,  with 
symbolical  delivery,  found  insufficient  to  bar  a  posterior  sale  of  the  same  goods, 
with  actual  delivery. 

Crocerig  reported  the  debate  between  Sir  William  Ker  of  Qreenhead,  Scot,  and 
Elliot,  on  a  disposition  granted  by  Scot  of  Bowhill  to  Greenhead,  &c.  (for  relief  of 
cautionry)  of  some  sheep  and  other  goods,  as  man^  of  them  as  would  satisfy  the  debt, 
and  a  symbolical  possession  following  thereon ;  if  this  general  right  would  defend 
against  a  posterior  sale  of  the  same  goods,  and  an  actual  tradition  thereon  ?  the  Loids 
found  it  not  sufficient,  if  considered  as  a  vendition  ;  but  some  demurred  if  it  might 
not  subsist  as  an  hypothec.  But  the  generality  of  the  Lords  inclined  to  reject  this  as 
unusual  in  such  kind  of  moveables,  especially  retenta  fossessione ;  though  in  legato 
gregis  the  same  individual  capita  are  not  requisite,  their  ofbpring  coming  in  their 
room ;  and  actual  delivery  is  only  in  absolute  dispositions.  But  where  it  is  for 
security,  retention  of  possession  does  not  import  simulation. 

January  7, 1696.— The  case  betwixt  Sir  William  Ker  of  Greenhead,  and  Scot  and 
BUiot,  mentioned  22d  January  1695,  was  again  re-considered  and  decided.  And  the 
Lords  found  Scot  of  Bowhill's  right  of  the  goods  to  Greenhead  was  neither  a  vendition 
nor  a  formal  hypothecation  (wUch  may  take  place  in  moveables,  but  then  tradition 
should  follow,  which  was  not  here),  though  by  the  subtilty  of  the  Boman  law,  that 
pledge  called  hyfoiheoa  by  them,  in  opposition  to  fignus,  wanted  delivery.  The  law 
has  authorised  sundry  tacit  hy{>othec]o3,  as  of  the  invecta  et  ilUUa  in  domum  seu  fundum 
for  the  rent,  but  a  h3rpothecation  of  a  great  flock  of  sheep,  in  security  of  a  sum  far 
below  their  value,  retenta  passeasione^  is  unknown  in  law  ;  and  such  pledges  were  very 
inconvenient,  for  there  is  no  register  to  certiorate  the  lieges  of  such  impignorations 
when  they  continue  in  the  impleger's  hand.  Yet  the  same  hazard  attends  double 
alienations  of  moveables  undelivered ;  for  the  symbolical  tradition,  or  general  edictal 
intimations  of  such  rights  at  the  market-cross  come  to  the  knowledge  of  few  or  none^ 
to  put  them  in  mala  fide  to  buy  the  same  thing  over  again . 

I  ^  Fol.  Die.  V.  1,  p.  592.    FountainhaU,  v.  1,  pp.  661  &  696. 
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No.  16.  [9123]  Soot  v.  Low.    June  15,  1704. 

The  hvLjei  of  goods  a  non  domino,  not  liable  for  the  value,  unless  the  pursuer  oould 
allege  that  the  defender  was  in  possession  at  the  time  of  the  citation,  aui  ddo 
deaiU  foaddere,  or  that  he  was  Ificratus. 

Scot  sells  20  sheep  to  Brown,  who  pays  the  price.  Faterson  is  employed  to  deliver 
the  sheep,  and  thereby  getting  the  possession,  ne  seUs  them  to  Low  as  his  own  shej^, 
and  receives  the  price.  Brown  having  obtained  repetition  of  the  price  paid  by  him. 
Soot  pursues  Low,  who  bought  the  sheep  from  Faterson,  for  restitution  of  the  sheep, 
or  value  :  and,  there  being  an  act  in  the  process  for  proving  the  property  of  the  sheep, 
at  the  time  that  Faterson  sold  and  delivered  them.  Low,  the  defender,  offered  a  hill  to 
the  Loids,  further  alleging,  That  esto  Scot  could  prove  his  property,  and  that  they 
were  delivered  to  Fateison  as  libelled,  yet  the  defender  having  bought  them  from 
Faterson  bona  fide,  finding  him  in  the  possession,  which  presumes  his  property,  and 
having  again  disposed  of  the  sheep,  he  could  not  be  liable,  either  to  restore  them,  or  the 
price ;  because  the  onlv  action  competent  to  the  pursuer  was  rei  vindicaUone ;  in 
which  two  things  must  be  proved,  property  on  the  pursuer's  part,  and  possession  on 
the  defender's  ;  at  least  that  dolo  deaiU  j)08sidere ;  in  which  case,  dolus  pro  postemone 
habetur. 

It  was  answered  ;  The  defender  must  be  held  as  possessor  of  the  sheep  ;  because 
he  either  has  the  sheep  in  his  possession,  or  sold  them  for  the  value  ;  and  so  has  the 
price  which  comes  in  place  of  the  sheep,  or  has  employed  them  for  the  use  of  his  family. 

It  was  repUed  ;  Rei  vindicatio  is  founded  upon  the  property  of  a  corpus  or  species, 
only  against  the  possessor,  though  it  pass  throush  a  hundred  hands,  and  by  lawful 
titles  of  sale,  or  the  like,  and  no  inteimediate  auwor  is  liable  after  the  goods  are  con- 
veyed, though  the  price  remain.  Nevertheless,  it  is  acknowledged,  that  if  the  defender 
were  lucratus,  as  bavins  sold  for  a  greater  price  than  he  bought,  or  having  got  the  floods 
freely  by  donation,  ana  sold  for  a  price,  the  pursuers  might  allege,  he  should  be  naUe 
in  quantum  lucraius  ;  quia  nemo  debet  lucrari  ex  alieno  dmnno ;  but,  in  this  case,  if  die 
price  remain  with  him,  he  bought  them  as  dear. 

"  The  Lords  found  the  libel  not  relevant,  unless  the  pursuer  could  allege,  that  t^e 
defender  was  in  possession  the  time  of  the  citation,  aut  Mo  desOt  possidere,  or  that  he 
was  luoratus:'  Fol.  Die.  v.  1,  p.  593.    Dak^/mpU,  No.  48,  p.  61. 


No.  17.  Frinolbs  t;.  Gribton.    January  3,  1710. 

Found  in  conformity  with  Ramsay  v,  Wilson,  No.  5,  p.  9113. 

The  children  of  the  deceased  David  Frinde  chirurgeon  in  Edinbur^,  having  staid 
with  their  aunt.  Maxwell  of  Eirkhouse's  Lady,  and  being  minors,  they  delivered  into 
her  custody  some  rinmand  jewels  of  their  mother's  paraphemalia,and  got  her  husband's 
receipt  and  her's,  obUging  to  redeliver.  The  [9124]  Lady  having  borrowed  £16  Ster- 
ling from  Irvine  of  Gribton,  for  his  better  security  she  impleged  these  rings  and  jewels 
to  him,  and  he  obliges  himself  to  restore  them  when  paid.  ^Hie  Prinzes  getting  notice 
where  their  mothers  rings  were,  pursue  Gribton  for  restitution,  and  refers  his  having 
them  to  his  oath.  He  depones,  That  the  Lady  Eirkhouse  being  his  debtor  by  a  bond 
produced,  in  £16  SterUng,  she  impi^orated  the  jewels  in  his  hands,  and  told  him 
nothing  of  their  being  another's,  and  he  really  behoved  them  to  be  her  own.  When 
this  oath  came  to  be  ^vised,  it  was  alleged  for  the  children.  Wherever  they  could  find 
their  own  goods,  they  could  recover  them  rei  vindieatione ;  but  iia  est  they  proved 
their  property  in  them  by  their  aunt's  obligement  prior  to  the  impignoration  (for  if 
het  declaration  had  been  after,  it  would  not  have  been  so  probative),  and  the  defuder's 
oath  proved  the  having.  Answered,  His  oath  oould  not  be  divided,  for  he  declaied 
they  were  given  to  him  as  truly  belonging  to  the  Lady,  who  impleged  them,  and  were 
not  unsuitable  to  her  quality  to  have  the  like  ;  and  this  obligement  is  but  personal, 
and  may  give  them  recourse  against  her,  and  her  heirs,  but  can  never  take  the  rings 
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out  of  his  hands  till  he  be  paid.  The  Lords  found  the  Lady's  obligement  constituted 
the  property  of  the  rings  in  the  Pringles,  they  being  the  mother's  (who  was  unfortun- 
ately executed  with  Daniel  Nicholson,  and  her  impignoration  could  not  alter  the  case, 
though  he  was  ignorant  of  their  right ;  and  therefore  decerned  him  to  restore  them, 
reserving  him  action  for  his  debt  against  the  Lady's  representatives,  as  accords  of  the 
law ;  for  it  was  in  efEect  a  deposttum  proved  by  writ,  which  no  deed  of  the  depoHtarius 
could  invert  contrary  to  his  trust. 

Fd,  Die.  V.  1,  p.  692.    FoufUavnhaU,  v.  2,  p.  660. 


No.  19.    [9125]  WiLUAM  Cabsb  v.  Sir  John  Halybustom.    June  17,  1714. 

A  disposition  by  an  insolvent  person,  with  an  instrument  of  possession,  but  retenta 
possessiane  for  several  years,  found  not  to  transfer  the  property. 

William  Carse  being  creditor  to  Sir  Oeorge  Hamilton,  causes  a  messenger  oSer  to 
poind  the  plenishing  in  his  debtor's  dwelling-house.  Sir  John  Halyburton  compears, 
and  produces  a  disposition  to  the  plenishing  and  moveables  in  the  house,  conform  to  a 
particular  inventory,  expressing  the  particulars  disponed,  and  the  value  exceeding  the 
sum  due  to  William  Carse,  upon  which  the  poinding  is  stopt. 

William  Carse  arrests  in  Sir  John  Halyburton's  hand,  and  libels  upon  his  debt  and 
diligence,  and  stopping  of  his  poinding  by  a  simulate  disposition ;  and  concludes 
payment  either  upon  his  arrestment,  or  ror  damage  by  stopping  his  diligence. 

The  defender  alleged  the  goods  were  disponed  to  him  for  just  and  onerous  causes, 
which  he  instructed  by  production  of  bonds  or  borrowed  money,  and  craved  no  further 
interest  than  the  payment  of  his  bonds,  as  likewise  an  instrument  of  possession  of  the 
goods. 

It  was  answered,  The  possession  was  simulate,  the  disponer  having  retained  the 
true  possession  of  the  goods  by  the  space  of  three  years  and  a  half  after  the  symbolical 
possession,  during  which  time  he  transported  the  goods  from  one  dwelling-house  to 
another,  and  disposed  of  some  of  them  at  his  pleasure,  and  likewise  suffered  the  pursuer's 
debtors  to  contmue  the  same  possession  for  two  years  and  a  half  since  the  poinding ; 
so  that  the  disposition  is  only  a  colour  to  cover  Sir  Oeorge,  and  defraud  his  creators. 

It  was  replied.  There  can  be  no  fraud,  because  there  was  a  just  onerous  cause 
instructed,  and  he  might  lawfully  allow  the  disponer  to  continue  a  precarious  possession. 

It  was  duplied  ;  Though  the  defender  be  a  true  creditor,  and  by  the  disposition 
have  jus  ad  rem,  yet  seeing  no  true  possession  followed  for  so  long  time  before  the 
poinding,  nor  any  possession  taken  by  the  defender  at  the  time  of  the  poindinff  nor 
since,  the  property  was  not  transmitted  to  the  defender,  but  did  still  remain  with  the 
disponer ;  and  consequently  the  pursuer  had  right  to  poind  the  goods  belonging  to 
his  debtor  and  in  his  possession,  and  the  defender  [9126]  ^&8  liable  to  make  up  the 
pursuer's  damage  for  hmdering  him  to  obtain  his  payment  by  compleatins  his  diligence. 

'*  The  Lords  found  the  property  was  not  transmitted  to  the  defender  by  disposition 
and  instrument  of  possession,  the  disponer  having  continued  so  long  in  possession 
before  and  since  the  poinding ;  and  remitted  to  the  Ordinary  to  hear  the  parties, 
whether  the  defender  should  be  liable  for  the  pursuer's  debt  nomine  damni  by  stopping 
his  poinding,  the  value  of  the  goods  in  the  disposition  produced  at  the  poinding  being 
more  than  the  debt,  or  if  he  should  only  have  access  to  afiect  and  recover  the  goods 
which  would  have  been  poinded." 

Fol.  Die.  V.  1,  p.  592.    Dalrymple,  No.  106,  p.  r48. 


No.  1.  Q]  Hendebson  r.  Gibson.    June  17, 1806. 

Ret  vindxcatio  lies  for  recovery  of  stolen  goods  from  purchaser  at  a  public  market. 

James  Oibson  of  Ingliston,  bought  four  bullocks  in  the  pubh'c  market  in  Edin- 
burgh.   A  short  time  afterwards,  he  observed  an  advertisement  in  the  newspapers. 
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giving  notice,  that  four  bullock»  of  a  similar  description,  had  been  stolen  from  Makdm 
Henderson  at  Bonhard.  He  immediately  informed  tiiat  gentleman  of  the  drcimi- 
stance,  who,  upon  inspecting  the  cattle,  declared  they  were  the  balloclm  whidi  had  been 
stolen,  and  reanired  tiiem  to  be  immediately  given  up.  This  being  refused,  an  action 
was  raised  before  the  SherifE  of  Edinburgh,  at  the  instance  of  Henderson  v.  Gibson, 
to  have  the  cattle  delivered,  or  to  find  him  liable  for  their  value.  The  Sheriff  found, 
that  the  pursuer  was  entitled  to  recover  the  cattle,  upon  j^roving  his  property,  and  that 
they  hadbeen  stolen ;  and  allowed  a  proof.  Upon  advismg  the  proof,  he  ordained  the 
defender  to  deliver  up  the  bullocks,  on  payment  of  grass  mail,  for  the  time  they  weie 
maintained  by  him.  It  having  been  thought  expedient  to  sell  the  cattle,  the  Sherifi 
ordered  the  pursuer  to  condescend  on  their  value,  and  found  the  defender  liable  for 
the  amount. 

The  cause  having  been  removed  by  advocation  to  the  Court  of  Session,  the  Lord 
Ordinary,  upon  hearing  parties,  repelled  the  reasons  of  advocation,  and  remitted  the 
case  simflicUer  to  the  Sheriff.  Against  this  interlocutor,  Gibson  presented  a  petition 
to  the  Court ;  and 

Pleaded  :  It  is  essential  to  the  interests  of  commerce,  that  a  bona  fide  purchaser 
at  a  public  market  should  be  secure.  Accordingly,  by  the  law  of  England,  it  [2]  is  held 
that  all  sales  at  pubUc  markets  are  good,  not  only  to  the  parties  but  to  all  having  any 
right  or  property  in  the  subject ;  Blackstone,  vol.  2,  p.  449.  By  the  ancient  law  of 
Scotland,  indeed,  the  contrary  doctrine  prevailed ;  but  it  was  at  the  same  time  enacted, 
that  purchasers  of  cattle  at  public  market  should  diemand  a  borgh  of  haimbaU,  or 
security  to  warrant  the  possession  to  the  purchaser,  who  was  liable  in  heavy  penalties,  if 
the  subject  should  be  afterwards  evicted  as  having  been  stolen ;  Beg.  Majes.  b.  1, 
cap.  18  ;  Ferguson  v.  Forrest,  19th  March  1639,  No.  3,  p.  9112.  As  this  custom  has 
now  gone  into  disuse,  the  purchaser  at  a  market  has  no  means  of  security  ;  and  it  is 
highly  expedient  that  the  old  law,  adapted  to  this  state  of  matters,  should  be  modified 
to  the  existing  circumstances  of  the  country,  in  the  same  manner  as  has  been  done  b 
other  cases,  when  the  ancient  law  was  deemed  incompatible  with  the  present  state  of 
commercial  transactions. 

But  the  petition  was  refused  with  answers.  It  was  observed,  that  thougji  a 
landlord's  hypothec  was  not  good  in  a  competition  with  a  purchaser  at  a  public  market ; 
it  was  very  different  with  regard  to  a  vitium  reale  in  the  subject. 

Lord  Ordinary,  Glenlee. — For  Petitioner,  W.  Clerk. — Agent,  David  Christis. 

— Clerk,  Scott. 
/,  Foe.  Col,  No.  253,  p.  567. 


No.  2.    William  and  John  Crawford  v.  William  Kerb.    November  18, 1807. 

Money  being  inclosed  in  a  letter,  which  was  wafered,  addressed  to  a  certain  person,  and 
committed  to  a  servant  to  be  given  to  a  runner  to  the  post-office  ;  tine  person  to 
whom  the  letter  is  addressed  was  held  to  have  an  exclusive  right  to  receive  diis 
money  in  a  competition  with  a  trustee  (not  judicial)  for  the  creditors  of  the 
sender,  though  the  sender  died  while  the  letter  was  still  lying  in  his  house,  and 
though  it  was  opened  and  the  money  retained,  and  delivered  to  ihe  trustee  by 
a  person  who  took  charge  (but  without  authority)  of  the  deceased's  effects. 

Qeorge  Henderson  owed  Messrs.  William  and  John  (}rawford  £296.  With  a  viev 
of  paying  this  debt,  on  the  evening  of  the  30th  March,  he  wrote  the  following  letter  :— 
"  Gentlemen,  Inclosed  is  one  half  of  bank  notes  and  a  bill,  which,  when  you  receive 
the  others,  per  next  post,  will  make  £296,  to  pay  my  acceptance  to  you  due  to-morrow ; 
the  2s.  I  wiU  pay  you  the  first  time  I  am  in  Leith.    I  am,"  &c. 

Having  indorsed  the  bill  to  Messrs.  (}rawford,  he  then  put  it  witii  the  haH 
notes  into  this  letter,  shut  and  wafered  it,  directed  it  to  Messrs.  Crawford,  and  gave 
it,  with  a  penn^,  to  a  servant,  to  be  given  next  morning  to  a  runner  who  was  in 
use  to  carry  his  letters  to  the  post-office.  The  servant  put  it  in  a  place  wh^e  his 
letters  were  usually  put,  to  be  ready  for  the  runner,  who  came  early  in  the  morning. 
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Havine  finished  this  letter,  Mr.  Henderson  then  entered  in  a  day-book,  which  he 
kept,  the  bill  and  notes  as  remitted,  but  he  post-dated  this  entry,  making  it  the  31st 
March.    The  other  half  of  the  notes  were  left  in  his  pocket-book. 

Betwixt  the  hours  of  four  and  five  the  next  morning,  Mr.  Henderson  died  suddenly. 

Q]  The  letter  was  not  given  to  nor  taken  by  the  runner,  but  was  left  on  a  table  in 
the  house. 

One  Mr.  Stocks,  who  was  in  Henderson's  house  at  the  time  of  his  death,  without  any 
authority,  took  some  management  of  his  afEairs ;  and  having  found  the  letter  and  the 
half  notes  that  were  in  the  pocket-book,  he  opened  the  letter,  took  out  the  bill  and  the 
other  halves  of  the  notes,  and  received  the  value  of  them,  having  changed  the  indorsa- 
tion into  an  indorsation  to  himself. 

Henderson,  though  in  very  good  credit  at  the  time  of  his  death,  yet  turned  out  to  be 
insolvent ;  and  his  creditors,  at  a  general  meeting,  without  any  judicial  step,  chose 
William  Kerr  to  be  trustee  for  the  general  behoof.  William  Kerr  received  the  above 
sum  of  £296  out  of  the  hands  of  Stocks.  He  divided  the  rest  of  the  funds  among  the 
creditors,  but  the  division  of  this  sum  was  objected  to  by  the  Messrs.  Crawfords,  who 
claimed  the  whole  of  it.  To  clear  this  matter,  the  trustee  raised  a  process  of  multipJe- 
poinding,  in  which«he,  as  trustee,  claimed  this  sum  for  the  general  behoof  of  the 
creditors,  while  the  Messrs.  Crawfords  claimed  it  as  belonging  exclusively  to  them. 

The  interlocutor  of  the  Lord  Ordinary  was  (14th  June  1806) — Prefers  the  **  said 
William  and  John  Crawfords  upon  the  interest  produced  for  them,  and  decerns  in  the 
preference,  and  against  the  raiser  of  the  multiplepoinding,  for  payment  accordingly." 

And  on  advising  a  representation  with  answers,  the  interlocutor  of  the  Lord 
Ordinary  was  (12th  Nov.) — "  Finds  that  Mr.  Stocks  had  no  right  to  break  open  the 
letter,  addressed  to  the  respondents,  which  appears  to  have  been  closed  with  a  wafer, 
as  part  of  it  still  remains  on  the  ed^e  of  the  paper,  to  score  the  indorsation  upon  the 
bill,  to  fill  up  a  new  indorsation,  or  m  any  shape  to  dispose  of  it  or  the  other  contents 
of  the  letter ;  refuses  the  desire  of  the  representation,  and  adheres  to  the  former  inter- ' 
locutor." 

The  trustee  reclaimed  ;  and  his  petition  was  answered. 

Argument  for  the  trustee. 

The  trustee  is  willing  to  take  no  advantage  whatever  from  the  opening  of  the 
letter,  but  to  argue  as  if  it  still  remained  wafer^,  and  was  in  Court  in  that  state.  In 
that  state,  he  contends  that  it  and  its  contents  would  not  belong  to  Messrs.  Crawfords, 
because  it  never  was  delivered  to  them. 

He  admits  that  there  was  here  an  intention  to  make  a  payment ;  but  the  money 
never  having  left  the  house  of  Henderson,  having,  till  the  moment  of  his  death,  still 
remained  under  his  power,  and  having  afterwards  fallen  under  the  charge  of  those  who 
came  into  his  place,  that  act  of  delivery  on  the  one  hand  and  acceptance  on  the  other, 
which  is  essential  to  a  pa3mient,  had  not  passed,  and  no  payment  of  course  was  made. 

If  Henderson  had  not  died,  it  is  palpable  that  the  money  was  still  in  his  power, 
subject  to  recal,  or  rather  to  stoppage. 

[4]  If,  instead  of  death,  bankruptcy  had-arisen, — ^if ,  on  the  morning  that  the  letter 
was  to  be  sent  o£E,  a  sequestration  had  been  obtained,  and  the  sherifE's  officer  had  locked 
up  the  shop  and  warehouse  of  Henderson ;  the  sending  off  the  letter  having  been 
prevented  in  this  way,  the  payment  could  not  have  been  held  to  be  made. 

Even  if  the  letter  had  been  sent,  the  creditor  might  have  rejected  the  bill  and  notes. 
They  were  no  legal  tender,  and  the  sending  of  them  would  have  been  no  extinction  of 
the  debt  if  the  creditor  had  not  chosen  to  accept  them. 

Thus,  it  appjears,  that  neither  was  the  payment  made,  nor  was  it  accepted  ;  and 
this  conclusion  is  drawn  on  the  supposition  that  the  whole  of  the  notes  necessary  for 
completing  the  payment  had  been  inclosed  in  the  letter.  But  it  was  only  half  bank 
notes  that  were  m  the  letter  ;  the  other  halves  were  to  be  sent  next  day,  and  without 
them  there  could  be  no  payment. 

In  short,  in  this  case  there  was  nothing  more  than  a  mere  intention  and  preparation 
for  delivery.  It  is  just  similar  to  that  of  Salter,  7th  Feb.  1786,  No.  38,  p.  14202,  in 
which  it  was  found  that  there  was  no  transmission  of  the  property. 

Argument  for  Messrs.  Crawfords. 

There  was  not  only  an  intention  on  the  part  of  Mr.  Henderson  to  deliver  these 
notes  and  the  bill  to  Messrs.  Crawfords,  but  he  had  actually  done  all  that  was  in  his 
power  to  deliver  them,  and  had  in  fact  completed  the  delivery  of  them.    The  letter  with 
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the  penny  was  given  to  his  servant  to  be  given  to  the  runner,  and  was  lying  ready  to  be 
given  to  him  before  the  time  of  Mr.  Henderson's  awaking  in  tiie  morning,  if  he  had  fired 
to  awaken.  Even  though  he  died,  it  ought  still  to  have  been  delivered  as  he  lisd 
ordered.  His  servant  no  doubt  would  have  delivered  it,  if  Stocks  had  not  intezfoed. 
But  Stocks  had  not  the  smallest  right  to  meddle  with  it.  Not  only  had  he  no  rtg^to 
open  it  and  to  change  the  indorsation,  but  he  had  no  right  to  stop  the  letter  at  aJL  He 
had  no  more  right  to  stop  the  course  of  this  letter  than  a  mere  robber»  who  had  takea 
it  from  the  servant  by  force,  would  have  had.  The  delivery,  therefore,  must  be  rtiU 
held  to  have  been  completed,  notwithstanding  this  interference.  The  crediUm  ef 
Mr.  Henderson  cannot  take  any  advantage  of  such  an  illegal  act.  It  is  not  enott^ 
to  say,  then,  that  the  letter  is  still  to  be  regarded  as  unopened  ;  it  must  be  regaided 
as  if  it  had  reached  the  Messrs.  Crawf  ords  by  the  post,  in  which  case  there  is  no  doubt 
they  would  have  been  entitled  to  receive  the  money  for  the  notes  and  bilL 

There  was  some  difEerence  of  opinion  on  the  Bench.  One  Judge  oba^rved,  Tbat 
Henderson,  after  he  had  written  the  letter  and  given  it  to  his  own  servant,  still  retuned 
the  power  of  stopping  it,  as  it  was  still  in  his  own  possession  by  means  of  his  swvant : 
That  this  right  of  retaining  it,  on  this  death  to  his  creditors,  and  if  Stocks  had  sot 
interfered,  it  would  have  come  into  the  hands  [6]  of  the  trustee  in  a  legal  way :  That, 
in  that  case,  the  trustee  would  not  have  been  bound  to  deliver  it,  but  would  have 
retained  the  property  for  the  general  behoof  of  the  creditors  :  That,  besides,  only  one- 
half  of  the  notes  were  in  this  letter,  and  as  to  the  other  halves  ihey  were  clearly  not 
delivered,  which  rendered  the  delivery  of  the  first  half,  even  if  it  had  been  delivezed, 
an  unfinished  step. 

On  the  other  hand,  it  was  observed,  That  in  this  case  there  was  no  sequestation, 
the  trust  was  merely  voluntary,  and  therefore  the  creditors  had  not  in  them  nor  had 
their  trustee  any  right  to  this  money  at  all :  The  act  of  Stocks  alone  put  it  into  their 
hands,  and  that  was  clearly  an  unwarrantable  act,  which  the  creditors  could  not 
take  advantage  of  :  The  delivery  of  the  letter  to  a  servant,  to  be  conveyed  to  the  post- 
man, gave  the  person  to  whom  it  was  directed  a  right  to  receive  it,  the  direction  having 
never  been  recalled  by  proper  authority  :  That  as  to  the  other  half  of  the  notes,  not 
being  enclosed,  that  was  of  no  importance,  because  payment  would  have  been  made 
by  the  bank  on  the  first  half  and  the  letter. 

The  Court "  adhered  to  the  interlocutor  of  the  Lord  Ordinary.'* 

Lord  Ordinary,  Hbrmand. — Act.  David  Cathcabt. — ^Alt.  Geo.  Jos.  Bkll. — Joes 
TwEBDiE,  W.S.  and  J.  k  T.  Peat,  Agents. — Scott,  CSerk. 

M.  Fac.  Col.  No.  6,  p.  23. 

No.  7.         [9133]  Mary  White  v.  John  Browk.    February  13,  1772. 

Diligence  used  by  a  party  compearing  in  a  multiplepoinding,  against  the  raiser  of  it» 

irregular. 

White  preferred  a  complaint  against  Brown,  for  that  he  had  j^rooeeded  to  execute 
horning  and  caption  upon  a  decree  of  forthcoming  recovered  agamst  her  as  debtor  to 
Harris,  notwithstanding  his  being  called  in  a  multiplepoinding  at  her  instance,  aloi^ 
with  other  creditors  of  Harris,  and  wherein  Brown  had  entered  compearance  ;  and  fet 
forth,  that  in  order  to  avoid  imprisonment,  she  had  been  obliged  to  consign  the  money. 

Brown  pleaded  in  his  justification,  the  captious  conduct  of  his  adversarj.  Thai 
the  charge  of  homing  was  given  with  a  view  to  make  her  susj^end,  and  bring  on  tk 
decision  of  the  question,  which  she  did  not :  That  the  executing  of  the  caption  vas 
delayed ;  and  that  the  money  hath  since  been  restored  to  the  complainer  by  tike 
respondent's  order. 

^*  The  Lords  found  this  procedure  irregular ;  but  modified  both  damages  and 
expenses  to  £3." 

Act.  B.  W.  M'Lbod.— Alt.  Ilay  Campbell.— Clerk,  Eibkpatbick. 

Fol.  Die.  V.  4,  p.  11,    Fac.  Col.  No.  6.  p.  10. 
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No.  1.        [9136]  Earl  of  Bedford  v.  Lord  Balmerino.    February  18,  1662. 

A  person  disponed  his  estate,  and  took  a  back-bond  in  trust.  In  a  pursuit  at  the 
instance  of  an  adjudger  against  the  trustee  to  denude,  the  trustee  was  allowed  to 
detain  until  he  should  be  satisfied  of  all  sums  of  money  advanced  by  him  for  the 
truster's  behoof. 

The  Earl  of  Bedford,  for  satisfaction  of  his  tocher,  due  by  his  father-in-law,  the 
deceased  Earl  of  Sommerset,  caused  adjudge,  in  the  name  of  a  person  intrusted,  all 
right  competent  to  the  Earl  of  Sommerset,  of  the  estate  of  Jedburgh ;  and  being 
assigned  to  the  adjudication,  pursues  the  Lord  Balmerino,  for  denuding  himself  of  two 
apprisings  of  the  estate  of  Jedburgh,  conform  to  three  back-bonds  produced,  granted 
by  umquhile  Balmerino  to  Sommerset,  acknowledging  that  he  had  acquired  right  to 
these  apprisings  with  Sommerset's  own  money,  and  therefore  obliged  him  to  denude 
himself  thereof. — ^The  defender  alleged,  That  his  father  being  intrusted  by  the  late 
Earl  of  Sommerset  to  acquire  the  estate  of  Jedburgh,  and  having  the  fee  thereof  in  his 
person,  the  defender  is  not  obliged  to  denude  himself,  imtil  he  be  reimbursed  and 
satisfied  of  all  sums  of  money,  which,  after  the  said  back-bonds,  he  paid  for  Sommerset, 
or  advanced  to  Sommerset,  which  can  only  be  accounted  to  have  been  in  contemplation 
of  the  trust,  and  is  particularly  so  expressed  in  Sommerset's  letters  produced,  bearing, 
that  Balmerino  should  be  satisfied  of  what  was  due  to  him  out  of  Teviotdale,  where  the 
said  estate  of  Jedburgh  Ues.  The  pursuer  answered,  non  rdevat  against  him,  as  a 
singular  successor  ;  2do,  Non  competit,  by  way  of  exception  ;  but  the  defender  hath 
only  action  therefore,  especially  this  trust  being  fidei  commissum,  which  is  a  kind  of 
disposition  in  which  [9136]  there  is  neither  compensation  nor  retention  competent ; 
3tio,  There  can  be  here  no  compensation,  because  the  debt  is  not  liquid.  The  defender 
answered.  His  defence  stands  most  relevant,  which  he  founds  not  upon  compensation, 
but  u|>on  the  exception  of  retentation,  which  is  competent  in  all  mandates  and  trusts, 
by  which,  as  there  is  a  direct  action  in  favour  of  the  mandate  against  the  mandatar,  or 
person  intrusted ;  so  there  is  a  contrary  action  in  favours  of  the  mandatar,  for  satisfying 
of  all  that  he  hath  expended  by  reason  of  the  trust,  and  which  he  may  make  use  of  by* 
way  of  exception  of  retention,  if  he  be  pursued  ;  and  whatsomever  be  in  relation  to 
compensation,  in  dej>osito,  by  the  civil  law,  or  of  the  difference  of  action  and  exception, 
yet,  thereby  they,  and  by  our  uncontroverted  custom,  whatever  is  competent  by  way 
of  action,  is  competent  by  exception  ;  and  if  this  be  not  receivable  by  exception,  it  is 
utterly  lost,  because  there  is  none  to  represent  Sonamerset. 

The  Lords  considering  that  Balmerino's  estate  was  disponed  and  apprised  by  his 
uncle,  the  Lord  Couper,  and  William  Purves,  the  reversion  whereof  was  shortly  to 
expire,  which  they  would  not  lengthen ;  and  that  by  an  account  running  to  the  expira* 
tion  of  these  reversions,  the  pursuer,  being  a  stranger,  might  be  frustrated ;  therefore 
they  repelled  the  defence  ;  but  declared  that  estate,  or  benefit  that  Bedford  should 
make  thereby,  should  be  liable  to  Balmerino  for  what  debt  he  should  instruct  to  be  due 
by  Sommerset ;  and  withal  superseded  the  extract  for  a  time  ;  that  if,  in  the  mean- 
time, Bahnerino  should  cause  Couper  and  Purves  restrict  their  rights  to  as  much  rents 
as  would  pay  their  annuakents,  and  secure  Bedford  in  the  rest  of  his  estate,  and  in  a 
certain  bond  produced,  for  what  should  be  found  due  ;  they  would  sustain  the  defence 
by  exception,  and  ordain  count  and  reckoning. 

Fol,  Die,  V.  1,  p.  594.    /Stotr,  v.  1,  p.  101. 


No.  7.    [9140]  Captain  Stephens  v.  Creditors  of  York  Buildings  Company. 

February  14, 1736. 

A  factor  is  not  obliged  to  yield  possession  to  his  constituent,  or  give  up  any  subject 

in  his  hand,  until  he  get  payment  of  salary  and  disbursements  ;  and  this  is  upon  a 

stronger  footing  than  compensation  or  retention.    It  is  founded  in  strict  law,  as  being 

imphed  in  the  mutual  contract  betwixt  them  ;  and,  in  all  cases,  the  actio  cofUraria 

HOR.  I.  S6 
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muBt  meet  the  actio  directa.  As  a  consequence  of  this,  if  a  factor  sell  his  constitnent's 
effects,  and  take  the  price  payable  to  himself,  he  will  be  preferable  in  a  competition  to 
his  constituent,  so  long  as  he  has  any  thing  to  claim  by  the  actio  contraria.  And,  for 
the  same  reason,  it  was  found,  that  he  must  be  preferable  to  the  constituent's  creditors 
arresting  the  price  in  the  purchaser's  hand. — See  Appendix.      Fol.  Die.  v.  1,  p.  594. 


No.  17.  [9150]  Cheisly  v.  Cuthbert.    December  5,  1665. 

Cheisly  charges  Cuthbert  for  his  prentice-fee,  who  suspends  and  alleges,  That  he 
was  set  prentice  to  him  as  apothecary,  and  that  he  deserted  that  employment  and 
became  a  druggist,  and  thereupon  the  suspender  left  him. — It  was  answered.  That 
the  breeding  him  as  a  druggist  was  sufficient,  and  that  he  now  practised  as  apothecary 
and  chirurgeon. 

The  Lords  found  this  answer  not  relevant,  the  suspender  being  set  to  him  as 
apothecary,  to  make  drugs,  and  not  as  a  druggist  that  buys  drugs,  as  to  the  time 
after  he  changed ;  but  the  charger  having  farther  offered  to  prove,  that  he  constantly 
in  his  chamber  makes  as  well  as  sells  drugs,  the  Lords  found  it  relevant. 

Stair,  V.  1.  p.  322. 


No.  35.  [9174]  James,  Andrew,  and  Katharine  Wemysses,  Younger  Children  of 
the  deceased  James  Wemtss  and  Elizabeth  Tod,  his  Relict  v.  David  Wemyss, 
Eldest  Son  of  the  said  James  Wemyss.    November  16, 1768. 

A  contract  of  marriage  found  binding,  though  not  subscribed  by  the  wife. 

In  1730,  James  Wemyss,  tenant  in  Bogie,  intermarried  with  Elizabeth  Tod, 
daughter  of  James  Tod,  tenant  in  Gelstane.  The  contract  of  marriage  proceeds 
upon  the  recital  of  its  being  '*  concorded,  agreed,  and  matrimonially  contracted 
between  the  parties  following,  viz.  James  Wemyss,  tenant  in  Bogie,  on  the  one  part, 
and  Elisabeth  Tod,  lawful  daughter  to  James  Tod,  tenant  in  Grelstane,  with  the  special 
advice  and  consent  of  her  said  father,  and  the  said  James  Tod,  as  taking  full  burden 
in  and  upon  him  for  his  said  daughter,  on  the  other  part." 

By  this  contract,  James  Wemyss  binds  and  obh^s  himself  to  have  in  readiness,  of 
his  own  proper  means,  the  sum  of  2000  merks,  which,  with  the  farther  sum  of  1000 
merks  of  tocher,  received  with  his  said  spouse,  he  obliges  himself  to  employ  on  land  or 
good  security,  and  to  take  the  rights  and  securities  thereof  to  himself  and  Elizabeth 
Tod,his  promised  spouse,  and  the  longest  liver  of  them  two,  in  conjunct  fee  and  liferent, 
and  the  heirs  and  bairns  to  be  procreated  of  the  marriage,  in  fee ;  and  whatever  lands, 
goods,  and  gear,  should  happen  to  be  conquest  and  acquired  during  the  marriage, 
James  Wemyss  bound  himself  provide  and  secure  the  same  to  himself,  in  liferent,  and 
to  the  bairns  of  the  marriage,  in  fee.  He  farther  obliged  himself,  his  heirs,  &c.,  in  case 
of  his  wife  surviving  him,  to  pay  her  1000  merks  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  dissolution  of  the  marriage,  and  an  yearly  annualrent,  corre- 
spending  to  the  principal  sum  of  500  merks,  with  the  half  of  the  household  plenishing, 
it  no  children,  and  one-third  thereof,  in  case  of  children.  On  the  other  part,  James 
Tod,  the  bride's  father,  binds  himself,  his  heirs,  &c.,  to  pay  to  James  Wemyss,  1000 
merks  of  tocher. 

[9175]  ^^is  contract  was  signed  by  James  Wemyss,  the  husband,  and  by  James 
Tod,  the  bride's  father,  but  not  by  Elisabeth  Tod. 

In  1766,  the  marriage  dissolved  by  the  death  of  James  Wemyss,  the  husband, 
when  there  existed  David  the  eldest  son,  and  a  number  of  younger  children.  During 
the  standing  of  the  marriage,  James  Wemyss  purchased  the  laikls  of  Lathallen,  the 
rights  of  which  he  took  to  himself,  in  liferent,  and  David,  his  eJdest  son,  in  fee.  He 
left  besides  a  considerable  sum  in  money,  a  good  deal  of  moveable  efEects,  and  the  tack 
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of  the  lands  of  Cassingray,  for  a  considerable  number  of  years  to  run,  and  for  which 
a  grassum  had  been  paid. 

James  Wemyss  made  no  settlement  of  his  affairs ;  and,  soon  after  his  death,  the 
widow,  and  some  of  the  younger  children,  brought  an  action  against  David,  the  eldest 
son,  who  had  intromittea  with  the  effects. 

Elizabeth  Tod,  the  widow,  insisted,  that,  as  she  had  not  signed  the  contract  of 
marriage,  she  could  not  be  bound  thereby,  and  was  entitled  to  a  terce  of  the  lands  of 
Lathallen^  and  a  third  of  the  moveables. 

The  younger  children  founded  on  the  provision  in  the  contract  of  marriage,  by 
which  James  Wemyss  was  bound  to  secure  the  heirs  and  bairns  of  the  marriage,  in 
the  sum  of  3000  merks,  and  also  the  hail  conquest,  during  the  standing  of  the  marriage. 

It  was,  on  the  other  hand,  contended  for  David,  the  eldest  son,  that,  supposing 
the  contract  of  marriage  not  binding,  the  widow  could  not  claim  a  terce  out  of  the 
lands  of  Lathallen,  the  disposition  to  these  lands  being  taken  to  him  in  fee,  and  his 
father  only  in  liferent. 

And  to  the  claim  of  the  yoxmger  children,  he  answered,  that  the  marriage -contract 
never  having  been  signed  by  the  wife,  it  was  an  incomplete  deed,  and  not  binding 
on  any  of  the  parties  contracting ;  and,  therefore,  the  succession  fell  to  be  regulated 
in  the  same  manner,  as  if  the  marriage-contract  had  never  been  executed. 

The  Lord  Ordinary  found,  "  That  James  Wemyss's  contract  of  marriage  not  being 
signed  by  the  wife,  is  an  incomplete  deed,  not  binding  upon  any  of  the  parties  ;  and 
therefore,  that  the  wife  and  children  of  the  said  James  Wemyss  can  only  claim  their 
legal  provisions :  That  the  widow  is  entitled  to  a  terce  of  the  lands  of  Lathallen,  pur- 
chased by  him,  and  to  a  third  of  the  free  moveables  belon^ng  to  the  defunct  at  the 
time  of  his  death :  That  the  younger  children,  who  are  parties  m  this  proce8S,have  a  right 
to  their  proportional  share  of  two-thirds  of  the  defunct's  free  moveables." 

The  eldest  son  and  younger  children  severally  reclaimed  to  the  Court  against  the 
Lord  Ordinary's  interlocutor. 

Pleaded  for  David  Wemyss,  the  eldest  son,  The  rule  of  law  is,  that  a  widow  has 
right  only  to  a  terce  of  the  lands  in  which  her  husband  died  infeft ;  so  is  laid  down 
by  our  lawyers,  and  established  by  the  judgments  of  the  Court,  [9176]  Carruthers, 
29th  January  1706,  No.  2,  p.  2253.  And  there  is  but  one  exception  to  this  rule,  that 
is,  if  the  husband  fraudulently  abstains  from  taking  inf eftment,  merely  to  disappoint 
his  wife's  claim ;  in  such  case,  the  law  will  hold  him  infeft.  In  the  present  case,  the 
husband  never  was  infeft,  nor  is  there  any  reason  to  suspect,  that  he  meant  any 
injustice  to  his  wife. 

Answered  for  the  widow,  The  spirit  of  the  law  is,  that  a  widow  shall  have  a  terce 
of  the  lands  of  which  her  husband  died  proprietor,  whether  infeft  or  not.  In  this  case, 
though  the  son  is  infeft  in  fee,  the  liferent  is  reserved  to  the  husband,  with  power 
to  alter  the  deed,  or  burden  the  subject ;  and,  in  support  of  this  doctrine,  sundry 
authorities  were  referred  to. 

Pleaded  for  the  younger  children  against  the  Lord  Ordinary's  interlocutor,  Where 
there  are  but  two  parties  to  a  contract,  if  the  contract  is  not  executed  by  both,  it 
cannot  constitute  an  obligation  upon  either.  The  essence  of  every  contract  is  the 
duarum  vd  pturium  in  idem  pladtum  consensus,  so  that,  if  either  do  not  concur  in 
executing,  the  contract  can  bind  neither.  But,  if  there  are  three  or  more  parties  to  a 
contract,  who  are  all  reciprocally,  but  separately  bound  to  one  another,  the  contract, 
though  incomplete  between  two  of  the  parties,  will  still  subsist  as  to  the  others.  In 
this  case,  James  Tod,  the  father  of  the  bride,  becanie  bound  to  pay  1000  merks  of 
tocher  with  his  daughter,  and  this  obligation  be  fulfilled,  by  paying  the  1000  merks  ; 
so  that,  quoad  him,  the  contract  received  full  implement ;  and,  after  receiving  this 
payment,  the  husband  could  not  refuse  implement  of  what  was  prestable  upon  his  part, 
to  James  Tod,  for  behoof  of  the  children  of  the  marriage  for  whom  he  contracted.  The 
obligation  to  the  children  is  not  connected  with  that  to  the  wife  ;  and  she,  by  neglecting 
or  refusing  to  sign  the  contract,  cannot  defeat  the  children's  claim  in  this  case,  where 
the  husband  has  received  payment  of  the  portion  from  the  father,  who  was  the  party 
contracting  for  behoof  of  the  children. 

Answered  for  David,  the  eldest  son  ;  Mutual  contracts  must  be  good  to  all  parties, 
or  neither  can  be  bound.  And  this  principle  has  been  carried  so  far,  that,  where  the 
contract  was  duly  executed,  and  both  parties  fixed,  if  one  of  Aem  becomes  unable 
to  perform,  the  other  will  be  free,  and  the  contract  at  an  end.    In  this  case,  the  con- 
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tracting  parties  are,  the  husband  on  the  one  side,  and  the  wife,  with  conaent  ol  her 
father,  on  the  other ;  the  wife  is  the  principal  contracting  party,  and  not  having  signed 
the  contract,  is  not  bound ;  the  consequence  of  which  must  be,  the  contract  must  &B 
to  the  ground.  Where  there  are  three  or  more  separately  bound,  in  one  contract,  to 
each  other,  and  the  one  cannot  qualify  any  interest  that  he  has  in  another's  signing, 
who  has  not  done  so,  it  may  be  true,  that  the  contract,  as  to  those  that  signed,  wouH 
subsist,  because  there  the  obligations  fall  to  be  considered,  not  as  one  mutual  contract, 
but  as  separate  distinct  agreements,  though  contained  in  one  writing ;  but,  if  the 
parties  signing  can  qualify  an  interest  in  the  person's  signing,  who  refuses  to  perf omu 
the  contract  must  fall  as  to  the  whole.  If,  in  this  case,  the  [9177]  husband  could 
qualify  no  interest  in  the  wife's  subscribing,  it  might  afford  some  handle  for  tiie  other 
party's  plea  ;  but,  it  is  evident,  the  husband  had  a  direct  interest  in  the  wife's  signing. 
where  the  husband  settles  the  conquest  on  the  children  of  the  marriage,  and  the  wife 
gives  up  her  legal  claims  of  terce  and  jus  rdictCB,  it  must  be  understood,  tiiat  the  wife's 
giving  up  her  legal  claims,  was  the  inductive  cause  of  settling  the  conquest  on  the 
children ;  and,  therefore,  if  she  refuse  to  si^n  the  contract,  the  husband,  or  his  heir, 
cannot  be  bound  to  implement  the  obligations  he  came  under,  in  the  belief  that  his 
wife  was  to  accept  of  the  conventional  provisions  stipulated  by  the  contract,  in  place 
of  her  legal  claims. 

The  following  interlocutor  was  pronounced  on  both  petitions,  when  advised,  with 
answers. 

''  The  Lords  find  the  contract  of  marriage  betwixt  JamesWemyss  and  Elizabeth  Tod, 
in  respect  of  the  subsequent  marriage  betwixt  them,  subsisting  and  obligatory  upon 
all  parties,  viz.  upon  David  Wemyss,  upon  the  widow,  and  upon  the  younger  childr^" 

And  refused,  without  answers,  a  petition  for  the  widow,  and  another  for  David, 
the  eldest  son,  reclaiming  against  said  interlocutor. 

For  David,  Macqueen  k  Ilay  Campbell. — For  the  Widow,  Alexander  Bbugx.— 
For  the  Younger  Children,  Lockhabt. 

A.  E.  Fd,  Die,  v.  4,  p.  16.    Fac.  Col.  No.  78,  p.  324. 


No.  38.  [9182]  Maegabet  Baird  t;.  Lady  Don.    July  14,  1779. 

When  a  servant  is  hired  from  one  term  to  another,  warning  is  required  previous  to  the 
term,  otherwise  tacit  relocation  will  take  place  ;  and  m  this  case,  where  warning 
was  omitted  on  the  part  of  the  master,  the  Lords  found  the  servant  entitled  to 
wages  and  board-wages  for  the  ensuing  half  year. 

Margaret  Baird  was  hired  as  housekeeper  by  Lady  Don  for  half  a  year,  from  Whit- 
sunday to  Martinmas  1777.  At  that  term,  she  received  her  wages,  and,  without  any 
previous  warning,  was  dismissed ;  on  which  she  brought  an  action  against  Lady  Don, 
for  payment  of  wages  and  board-wages  for  half  a  year  from  the  term  of  her  disnussion. 
Li  support  of  this  claim. 

Pleaded  for  the  pursuer.  When  a  servant  is  hired  to  a  term,  and  no  precise  warning 
given,  tacit  relocation  takes  place,  agreeably  to  the  principles  of  conmion  law,  and  the 
general  practice  of  the  country.  The  pursuer  having  received  no  warning,  understood 
that  she  was  to  continue  in  the  defender's  service  for  the  next  half  vear  after  the  term 
to  which  she  was  hired,  and,  on  that  ac-[9183]-count,  did  not  look  out  for  any  other 
service.  By  this  means  she  sufEered  the  loss  of  which  she  now  claims  to  be  relieved 
by  the  defender,  who  was  the  cause  of  it. 

Answered,  When  the  parties  to  a  contract  have  themselves  fixed  the  period  of 
its  continuance,  no  intimation  from  the  one  to  the  other  is  necessary  to  prevent  its 
being  dissolved  at  the  time  stipulated.  The  parties  are  sufficiently  ascertained  of 
the  endurance  of  their  obUgations  to  each  other,  by  the  express  terms  of  their 
agreement. 

If  the  servant  is  hired  to  a  certain  day»  when  the  day  comes,  the  preetations 
arising  from  the  contract  or  agreement  are  no  longer  exigible.    The  servant  is»  c» 
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ipso,  free  from  performing  the  service,  and  the  master  from  paying  the  hire.  To 
renew  these  obhgations,  for  the  like,  or  any  other  space  of  time,  a  new  agreement 
is  necessary,  specifying  the  term  of  endurance.  Though  the  servant  should  remain 
in  the  service  of  his  master  after  the  time  stipulated,  he  comes  imder  no  obligation 
thereby,  without  express  paction,  to  continue  in  it  for  any  definite  time.  The 
master,  in  like  manner,  is  not  obliged  to  keep  the  servant  longer  than  he  chuses. 

It  was  likewise  averred  to  be  a  common  practice  for  servants  to  leave  their  masters 
at  the  term  without  giving  warning,  and  for  masters  to  dismiss  their  servants  in 
the  same  manner. 

The  Court  "  foxmd  the  defender  Lady  Don,  and  Sir  Alexander  Don,  conjunctly 
and  severally,  liable  in  payment  to  the  pursuer  of  the  sum  of  £5  Sterling  of  wages, 
and  of  £6,  Gs.  Sterling  in  name  of  board-wages,  and  decerned." 

Lord  Ordinary,  Monboddo. — Alt.  Corbet, — Alt.  P.  Murray. — Clerk,  Orme. 

Fd.  Die.  V.  4,  p.  18.    Fac.  Col.  No.  75,  p.  165. 


No.  69.     [9214]  John  Murray,  eldest  Son  to  the  deceased  Gilbert  Murray  of 
Conheath  v.  James  Murray,  his  younger  Brother.    June  16, 1710. 

An  appriser  having  entered  into  possession  of  lands,  it  was  found  that  he  could  not 
thereafter  invert  his  [possession,  and  ascribe  it  to  any  other  title,  although  such 
title  was  in  his  person  prior  to  the  apprising. 

In  the  action  of  count  and  reckoning,  at  the  instance  of  John  Murray  v.  James, 
his  younger  brother,  who  had  accepted  a  factory  from  the  pursuer,  bearing  "  power 
and  commission  to  uplift  and  manage  the  rents  of  the  lands  of  Conbeath,  pertaining 
to  their  father,  and  to  submit,  transact,  compone,  and  agree  all  pleas,  differences, 
and  controversies  arisen,  or  that  might  arise  thereanent,  without  prejudice  to  James, 
of  any  acquisition  made  or  to  be  made  by  him,  of  tha  lands  and  hentages  aforesaid, 
upon  his  own  industry,  pains,  and  expense,  either  before,  during,  or  after  the  f actorv  "  ; 
the  Lords  found.  That  whatever  rights  the  factor  acquired  of  the  said  lands,  conform 
to  the  last  clause  of  the  factory,  viz.  ^'  That  his  acceptance  should  not  be  pre- 
judicial to  his  acquisitions  made  or  to  be  made,"  must  stand  good  only  for  a  security 
to  him  for  the  sums  principal,  annualrents,  and  expenses,  and  interests  thereof, 
expended  by  him,  in  purchasing  and  prosecuting  these  rights  during  the  factory ; 
and  that  upon  John  Murray's  making  payment  thereof,  deducting  James's  intro- 
missions, the  said  rights  shall  be  redeemable,  and  James  be  holden  to  denude  in 
favour  of  the  constituent,  who  must  have  the  benefit  of  the  eases,  without  prejudice 
to  rights  in  the  factor's  person  before  the  factory.  Albeit  it  was  alleged  for  James 
Murray,  That  since  he  might  accept  the  factory  with  what  conditions  he  pleased, 
qucB  dant  legem  contractui,  the  last  clause  must  operate  something,  viz.  That  his 
acceptance  should  not  oblige  him  to  communicate  to  John  the  eases  of  his  acquisitions 
aforesaid,  otherwise  it  should  have  no  effect,  and  James  should  be  equally  liable  as 
if  he  had  accepted  a  simple  factory ;  and  such  a  clause  is  not  inconsistent  with  the 
nature  of  a  factory,  there  being  mandates  in  grcUiam  et  mandantis  et  mandatarii. 
For  it  was  answered  by  the  pursuer.  That  a  factor,  by  the  nature  of  his  trust,  is 
obliged  to  make  the  best  he  can  of  his  constituent's  pretensions  relative  to  the  subject 
of  the  factory ;  Fraser  contra  Keith  ;  No.  23,  p.  6953  ;  15th  November  1667, 
Maxwel  contra  Maxwel,  voce  Trust.  Albeit  all  factories  are  not  of  a  like  nature, 
yet  the  clause  founded  on  by  the  defender  must  be  held  pro  non  adjecta ;  since  it  is 
not  only  contrary  to  the  very  design  of  the  factory,  but  also  to  law,  cui  non  derogatur 
podia  privatorum ;  and  is  equally  reprobated  as  if  a  tutor  should  adject  to  his 
acceptance  of  the  office,  [9217]  ^hat  it  might  be  lawful  for  him  to  acquire,  to  his  own 
behoof,  rights  affecting  the  pupil's  heritage. 

January  4,  1712. — In  the  count  and  reckoning  at  the  instance  of  John  Murray 
t7.  James  Murray,  mentioned  supra  June  16, 1710,  the  Lords  found,  that  the  defender 
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having  acquired  a  right  to  the  lands  of  Conheath,  from  Elizabeth  Maxwel,  his  mothei, 
before  the  pursuer  granted  to  him  the  factory,  and  entered  to  the  possession  hy 
virtue  of  an  apprising  acquired  by  him  during  the  factory,  he  could  not  alter  or 
change  the  title  of  his  possession,  but  must  be  understood  to  possess  by  virtae  of  the 
apprising,  and  be  countable  to  the  pursuer  for  his  intromissions,  ay  and  while  the 
said  right  be  extinct,  or  he  denuded  thereof  in  favour  of  the  pursuer ;  but  found, 
that  after  the  said  apprising  is  extinguished,  or  the  defender  denuded  thereof,  as 
aforesaid,  he  may  compete  for  the  possession. — See  Pactum  Illioitum. 

Fol,  Die.  V.  I,  p.  699.     Forbes,  pp.  411,  569. 


No.  2.  [9233]  The  Master  of  Forbes  v.  Steil.    February  17, 1687. 

The  Master  of  Forbes's  pursuit  v.  Patrick  Steil,  vintner  in  Edinburgh,  is  reported 
by  Saline,  how  far  he  was  liable  for  the  Master's  cloak  stolen  in  his  house,  on  the 
edict  nautcB,  caupaneSj  stabularii  ;  seeing  Patrick  alleged  from  the  words  of  the  edict 
salves  fore  receperirU,  there  behoved  to  be  a  tradition  or  delivery  of  the  thing  to  their 
custody ;  and  that  the  cauponcB  amongst  the  Romans  were,  where  travellers  came 
to  lodge  with  their  cloak-bags,  of  which  kind  Patrick  Steil's  house  was  not ;  and 
that  his  doors  being  open,  and  near  to  the  high  streets,  he  could  not  be  answerable 
for  all  comers  and  goers.  Yet  the  Lords  [9234]  found  him  liable,  especially  seeing 
it  was  proved,  that  it  was  lying  on  the  bye-table,  when  the  g^entlemen's  servants 
were  removed  to  another  room  to  get  their  suppers,  during  wUch  time  Steil's  own 
servants  attended,  and  then  it  was  missed  ;  and  that  Sir  Robert  Milne  of  Bamtoun, 
Sir  Robert  Ck>lt,  and  many  others,  had  their  cloaks  thus  stolen  in  this,  and  the  other 
great  taverns  of  the  town  ;  so  the  Lords  resolved  to  make  an  example. 

Fol.  Die.  V.  2,  p.  1.    Founiainhall,  v.  1,  p.  448. 


No.  3.  [9235]  EwiNQ  v.  Miller.    July  1687. 

Three  packmen  havinc  hired  a  carter  to  carry  their  packs  from  Ayr  to  Kilmarnock, 
it  was  libelled  that  one  of  the  packs  was  opened  and  £80  Scots  taken  out  of  it. 

The  Lords  found,  That  it  being  proved,  that  the  pack  had  been  opened  after 
deUvery,  the  defender  was  liable  de  reeeptis  ;  and  that  the  packman  might  prove  by 
his  oath  in  litem,  what  money  was  in  it  when  he  delivered  it. 

Fol.  Die.  V.  2,  p.  2.    Harcarse  (Summons),  No.  931,  p.  261. 


No.  4.    [9236]  Robert  May,  Merchant  in  Borrostounness  r.  Winoatb  and  his  Wife- 
February  16,  1694. 

Householders  in  towns  who  let  lodgings,  come  within  the  description  of  natUce, 

caupones,  dec. 

This  was  a  pursuit  upon  the  edict  na%UcB,  cauponea  stabularii,  vt  recepta  resiiluanty 
because  he  lodging  at  their  house,  gave  them  a  bag  of  money  in  keeping,  and  when 
he  required  it,  they  declared  it  was  stolen.  The  first  question  was,  if  settlers  of 
rooms,  &c.,  were  in  the  same  case  with  inn-keepers  and  taverners.  The  Lords  thought 
they  were.  2do,  If  a  man  leave  money  or  other  goods,  and  go  away  for  a  time,  and 
it  be  amissing  in  his  absence,  whether  that  can  fall  under  the  edict,  and  the  strict 
diligence  required  of  them,  making  them  answerable  for  all  incomers  and  other 
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servants  ;  or  if  it  was  only  in  the  case  of  a  depositum,  which  does  not  require  so  severe 
a  custody  ?  And  several  Lords  inclined  to  think,  that  they  would  only  be  liable  as 
depositarii ;  but  in  both  cases  thought  their  bare  assertion  must  not  be  taken  that 
the  goods  were  stolen,  but  they  behoved  to  give  some  evidence  of  it,  that  the  trunks 
or  cabinets  were  found  broken  at  such  a  time,  and  witnesses  were  called  to  see  it ; 
else  they  might  give  any  that  trusted  them  a  very  short  answer,  your  goods  are 
away  without  condescending  on  the  accident ;  though  the  maimer  being  oft  times 
clandestine  cannot  well  be  proved. 

July  10. — Robert  May  contra  Wingate,  about  the  money  stolen,  mentioned 
16th  February  1694.  A  debate  arose,  whether  he  was  liable  on  the  Prsetor's  edict,  as 
caupOf  or  only  as  an  ordinary  depository.  The  Lords  found,  seeing  he  had  lodged 
in  Wingate's  house,  and  gave  them  the  money  to  keep,  and  then  went  out  of  town 
and  returned  again,  and  at  that  time  it  was  stolen,  that  therefore  they  were  in  the 
precise  terms  of  the  edict,  and  to  be  liable  tanquam  cawpOy  seeing  it  was  acknowledged, 
that  at  the  accepting,  she  promised  to  secure  it.  But  if  it  had  been  lost  in  his  absence, 
then  they  would  have  been  only  liable  as  depositars  ;  but  even  then  their  negligence 
is  palpable,  seeing  it  was  proved  they  had  put  his  money  into  a  trunk  which  had  a 
very  bad  and  insecure  lock,  which  opened  with  a  knife,  whereas  they  had  stronger 
and  safer  coffers  and  trunks  in  the  house.  The  poor  folk  were  to  be  pitied,  but  the 
law  clearly  struck  against  them,  either  under  the  one  notion  or  the  other.  And  it 
alters  not  the  case  that  he  had  left  the  house,  seeing  he  had  returned,  and  it  was  not 
stolen  medio  tempore  but  the  very  time  he  lodged  there.  Origo  negotii  et  initium 
contractus  is  always  to  be  considered. 

FoL  Die,  V.  2,  p.  1.    Fountainhall,  v.  1,  pp.  610,  627. 


No.  8.     [9241]  Chisholm  of  Comer  v,  Mr.  David  Fenton.    December  10,  1714. 

The  master  of  an  inn  and  stable  found  liable  for  a  traveller's  money  stolen  out  of  his 
valise,  which  was  upon  his  horse  in  the  stable. 

Chisholm,  in  his  way  from  the  north,  having  lighted  about  midday  at  Mr.  Fenton's 
house,  and  caused  put  his  horses  in  the  stable,  and  there  being  a  bag  or  valise  on  one 
of  these  horses,  wherein  there  was  money,  the  bag  was  cut,  and  1000  merks  of  money 
taken  out ;  which  was  discovered  before  drawing  of  the  horses,  and  thereupon  an 
instrument  taken  against  Mr.  David  Fenton  the  master  of  the  inn  where  he  alighted. 
Comer  did  thereupon  pursue  Fenton  upon  the  edict,  natUce,  caupones,  stdbutarii ; 
wherein,  after  a  probation  led,  "  the  Lords  found  it  proven,  that  the  bag  or  valise 
libelled  was  brought  entire  upon  one  of  the  pursuer's  horses  into  the  defender's  stable 
about  midday ;  and  that  the  defender's  servants  assisted  to  lead  in  the  horses  into 
the  stable  ;  and  that  sometime  thereafter  the  valise  was  cut  before  the  horses  were 
drawn  out  of  the  stable  ;  and  therefore  found  the  defender  liable  for  the  monev  taken 
out  of  the  valise,  and  allowed  the  pursuer  to  depone  upon  the  quantity  thereof.  * 

The  defender  gave  in  a  petition  reclaiming,  upon  which  the  whole  matter  came 
again  under  the  Lords'  consideration ;  and  it  was  alleged  in  behalf  of  the  defender, 
That  though  he  did  keep  a  public  house,  yet  he  could  not  be  answerable  for  what 
money  was  brought  upon  a  horse  put  up  in  a  common  stable,  without  any  intimation 
or  advertisement  to  take  a  special  care  of  that  cloak-bag ;  in  which  case,  if  the  landlord 
had  taken  the  burden,  or  even  acquiesced,  he  might  have  been  liable,  but  otherwise 
not.  2do,  NaiUcBf  cauponeSy  stabuiarii  are  not  Uable  for  any  diligence,  further  than 
for  such  things  as  are  in  use  to  be  brought  into  ships,  inns,  or  stables  respective  ;  and 
therefore,  if  a  traveller  should  bring  a  bag  or  valise  containing  jewels,  or  even  gold 
or  silver,  more  than  is  useful  for  the  traveller's  daily  expense  in  a  journey,  the  stabu- 
larius  is  not  liable  for  such  things  as  are  not  usual  nor  proper  to  be  brought  into  his 
stable. 

It  was  answered  ;  That  nautcBy  caupones,  atabtdarii  are  all  liable  to  equal  diligence 
with  respect  to  their  several  trusts  ;  and  therefore  what  is  said  of  any  one  of  them  in 
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the  law  regards  the  whole  ;  and  ''  lege  1,  D.  Nautse,  caupones,  recipitantem  salvum 
fore  utrum  si  in  navem  res  missse,"  or  *'  assignatae  sunt,  an  etsi  non  sint  assignatse ; 
hoc  tamen  ipso  quod  in  navem  missse  sunt  receptse  videntur  ;  et  puto  omnium  eum 
recipere  custodiam  quae  in  navem  illatse  sunt."  [9242]  And  whereas  it  is  alleged,  Hiat 
it  does  not  belong  to  the  trust  of  a  stabularitM  to  be  answerable  for  money,  jewels,  or 
precious  goods,  but  only  for  the  horse  and  accoutrements,  and  such  things  as  are 
usually  carried  about  with  horses,  but  that  money  is  to  be  more  cautiously  managied, 
and  brought  into  the  inn  ;  it  is  answered,  The  foundation  laid  down  beinc  established, 
that  a  8tabulariu8  is  liable  for  all  that  comes  under  his  trust,  the  extent  o?  that  trust  is 
to  be  measured  by  the  common  practice  and  custom.  It  is  acknowledged,  that 
travellers,  lodging  all  night  with  money  in  bags  or  valises,  are  in  use  to  take  ofi  these 
valises,  and  carry  them  into  the  inn;  and  therefore  a  stabtdarius  would  not  have 
been  liable,  if  the  pursuer  had  come  to  lodge  all  night  with  his  money.  But,  on  tiie 
other  hand,  travellers  on  the  road,  resting  at  midday  for  refreshment  of  man  and 
horse,  are  not  in  use  to  loose  their  cloak-bags,  but  they  remain  upon  the  horses'  back ; 
and  therefore  it  belongs  to  the  trust  of  the  stabulartus  to  see  to  the  security  of  all  that 
was  brought  into  the  stable  upon  the  horses'  back. 

It  was  replied  ;  Supposing  a  stabulariua^  diligence  to  be  as  is  laid  down,  and  that 
the  measure  of  his  trust  were  according  to  custom,  it  is  denied  the  custom  wiU  be  found 
uniform,  that  travellers  resting  at  midday  do  leave  the  trust  of  their  money  in  cloak- 
bags  to  the  servants  of  the  stable,  who  are  persons  of  the  lowest  condition  ;  but  some 
cautious  travellers  carry  their  cloak-bags  into  the  house  ;  others,  who  have  servants, 
commit  the  trust  and  oversight  of  their  money  to  them  ;  and,  in  this  particular  case. 
Grant  the  pursuer's  servant  did  call  for  the  key  of  the  stable,  and  got  it,  not  indeed 
at  the  first,  but  got  it  before  the  horses  were  corned,  and  before  the  slitting  of  the 
valise  was  observed,  and  his  master  asked  him,  whether  he  had  the  key^  of  the  stable, 
which  he  said  he  had,  and  was  ordered  to  corn  the  horse  ;  whereupon  he  opened  the 
door,  and  then  observed  the  slit  in  the  valise,  which  might  have  been  done  after  he  had 
got  the  key,  and  by  himself. 

It  was  duplied ;  That  seeing  the  law  is  clear,  and  the  custom  clear  also,  that 
travellers  restmg  at  midday  are  not  in  use  to  take  o£E  their  cloak-bags,  the  trust  lies 
upon  the  master  of  the  stable  ;  and  though  some  travellers,  6b  majorem  caut^m,  may 
aUow  or  appoint  their  servants  to  take  notice  that  no  damage  happen,  yet  that  addi- 
tional care  does  noways  relieve  the  master  of  the  stable. 

"  The  Lords,  in  respect  that  the  pursuer  was  not  to  lodge  in  the  house  all  night, 
but  only  to  rest  and  refresh  himself  and  horse  at  midday,  adhered  to  their  former 
interlocutor,  finding  the  defender  liable." 

Fol,  Die.  V.  2,  p.  2.     Dalrymj)le,  No.  126,  p.  175. 


No.  10.    [9246]  Archibald  Macausland  v.  William  Dick,  William  Byram,  and 
John  Cameron.    February  6, 1787. 

The  owners  of  stage-coaches  not  answerable  for  the  safe  conveyance  of  money,  unless 
where  it  has  been  delivered  as  such. 

William  Dick,  one  of  the  owners  of  a  stage-coach  plying  between  Glasgow  and 
Edinburgh,  received  a  parcel  belonging  to  Archibald  Macausland.  This  he  marked 
in  the  way-bill,  with  a  charge  of  sixpence,  which  is  the  rate  demanded  for  all  ordinary 
parcels  not  exceeding  a  certain  weight. 

The  parcel  not  having  been  delivered,  Mr.  Macausland  brought  an  action  against 
William  Dick,  and  his  partners,  for  £200,  alleged  to  have  been  contained  in  it ;  and 

Pleaded,  The  case  of  carriers  by  land,  though  not  specially  provided  for  by  the 
edict  of  NautcBy  cauponesy  et  stabularii,  yet  clearly  falls  within  the  spirit  and  meaning 
of  that  regulation ;  and  the  obligation  it  creates  does  not  depend  on  the  value  of  the 
goods.  If  these  have  been  received,  action  must  be  sustained  for  redelivery.  This 
is  confirmed  by  the  usage  of  modern  nations,  and  likewise  by  the  conduct  of  the  owners 
of  stage-coaches  in  Scotland,  who  generally  take  care  to  express,  by  a  particular 
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advertisement,  to  what  extent  they  are  to  be  understood  to  warrant  the  safety  of 
goods  entrusted  to  their  care ;  1.  1,  §§  4,  6,  D,}Naut.  Caup,  et  Stab. ;  1.  7,  ibid. ;  Stair, 
book  1,  tit.  13,  §  3  ;  Blackstone,  vol.  3,  tit.  9,  p.  164. 

Answered,  The  owners  of  stage-coaches  do  not,  in  general,  undertake  the  con- 
veyance of  money  ;  because,  they  have  no  proper  repository  for  it ;  and  because  it  is 
almost  impossible  for  them  to  provide  against  the  frauds  or  misconduct  of  the  pas- 
sengers. This  article  for  the  most  part  is,  and  always  ought  to  be  transmitted  by  a 
waggon,  in  which  there  is  a  place  fitted  up  for  the  purpose.  There,  too,  it  is  usual 
to  proportion  the  rate  of  carriage,  not  to  the  bulk  only,  but  also  to  the  value  of  the 
goods.  The  consequence  of  admitting  the  present  claim,  would  be  to  subject  people, 
in  the  defenders  situation,  to  a  hazard  which  did  not  fall  within  their  agreement, 
and  for  which,  of  course,  a  corresponding  premium  could  not  be  stipulated. 

It  was  also  argued  for  the  defenders,  That  the  edict  ought  not  to  be  extended  to 
carriers  by  land.  But  the  case  was  determined  on  this  principle,  that  the  [9247]  owners 
of  stage-coaches,  or  other  carriages  for  hire,  were  not  responsible  for  the  safe  conveyance 
of  money  which  had  been  delivered  as  an  ordinary  parcel. 

"  The  Lords  sustained  the  defences,  and  assoilzied." 

Lord  Reporter,   Eskgrove. — Act.   Dean   of  Faculty,   Hope. — Alt.  Maclaurin, 

J.  Dickson. — Clerk,iHoME. 

C.  Fol,  Die.  V.  4,  p.  61.    Fac.  Cd.  No.  308,  p.  477. 


No.  L        [1]  James  Hay  v.  Samuel  Wordsworth.    February  13,  1801. 

A  stabler  and  horse-breaker  found  liable  for  the  value  of  a  mare  which  died  of  an 

accident  while  under  his  care. 

James  Hay  sent  a  mare  to  be  broken  by  Samuel  Wordsworth,  stabler  and  horse- 
breaker  in  Edinburgh.  Wordsworth's  stables  formed  a  part  of  the  Circus,  and  the 
only  entry  to  them  was  through  the  area  or  circular  part  of  the  building.  He  was 
lessee  of  the  whole  of  it,  but,  by  agreement  with  the  proprietors,  he  was,  on  Sundays, 
to  allow  the  use  of  the  area,  and  certain  other  parts  of  the  house,  to  a  dissenting  con- 
gregation, for  the  purpose  of  divine  service.  On  this  account  the  area  was  filled  with 
benches  on  Sundays,  and  the  entry  to  the  stables  narrowed  to  a  passage  of  between  six 
and  eight  feet  wide. 

While  a  servant  of  Wordsworth's  was  riding  Mr.  Hay's  mare,  on  a  Sunday,  through 
this  passage,  with  the  intention  of  giving  her  an  airing,  she  was  attacked  by  a  strange 
dog  which  lay  concealed  among  the  benches ;  upon  which  the  mare  broke  from  the 
servant,  leaped  among  the  benches,  and  was  so  severely  hurt,  that  she  died,  notwith- 
standing that  all  due  pains  were  taken  by  Wordsworth  for  her  recovery. 

Mr.  Hay  brought  an  action  against  Wordsworth,  concluding  for  payment  of  £50, 
as  the  value  of  the  mare.  The  action  was  founded  upon  the  principle  of  the  edict, 
NatUcBy  caupones,  stabularii ;  D.  Ub.  4,  tit.  9. 

In  defence,  Mr.  Wordsworth 

Pleaded  :  Ist,  It  was  as  a  horse-breaker,  not  as  a  stabler,  that  the  mare  was  put 
under  his  care.  But  the  edict  relates  only  to  the  latter  description  of  persons ;  1.  3,  §  2, 
D.  h,  t  Voet.  §  7,  h.  t  The  reason  of  the  distinction  is  indeed  obvious.  The  risks 
to  which  a  stabler  is  exposed  are  well  known,  and  easily  defined.  But  a  young  horse 
before  he  is  trained  is  exposed  to  a  variety  of  accidents,  [2]  which  the  utmost  vigilance 
of  the  horse-breaker  cannot  provide  against,  and  to  the  risk  of  which,  when  there  is  no 
culpa  on  his  part,  he  ought  not  to  be  subjected. 

2dly,  The  edict  contains  an  exception  of  accidents,  arising  vi  majori,  or  damno 
fatali.  Now,  the  accident  in  the  present  instance  falls  under  the  description  of  a 
damnum  fatale,  for  which,  even  if  the  defender  fell  under  the  edict  in  his  character  of  a 
horse-breaker,  he  would  not  be  responsible. 

Answered  :  1st,  It  is  of  no  moment  for  what  purpose  the  mare  was  placed  in  the 
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defender's  stables.  He  received  hire  for  keeping  her  ;  and  his  stable  is  a  public  one. 
These  facts  are  not  denied,  and  they  bring  him  under  the  very  words  of  the  edict. 

2dly,  The  damna  fcUalia  alluded  to  in  the  edict,  are  misfortunes  arising  from 
lightning,  shipwreck,  and  the  Hke.  No  case  which  great  watchfulness  on  the  part  of 
the  caupo  or  stabvlarius  might  have  prevented,  was  regarded  as  damnum  fatale  ;  1.  1, 
§  1,  D.  h.  t.  In  the  present  instance,  if  the  defender  chose  to  permit  benches  to  be 
so  placed  as  to  narrow  the  passage  to  his  stables,  and  thereby  incur  the  danger  of 
accidents  to  the  horses  under  his  care,  he  must  be  answerable  for  the  consequences. 

The  Lord  Ordinary  found  "  the  defence  relevant,  that  the  mare,  in  being  led  from 
the  stable  through  the  Circus,  in  order  to  go  out  to  exercise,  was  attacked  by  a  strange 
dog,  whereupon  she  overthrew  the  groom,  and  leaped  in  among  the  benches,  and 
thence  received  a  wound,  of  which,  notwithstanding  all  due  care,  she  died ;  this  being 
a  misfortune,  quod  cuivis  patrifamilias,  etiam  dilibeniissimOj  accidere  fotest ;  1.  11,  De 
Minor,  D.  and  allowed  a  proof  thereof  to  the  defender,  and  to  the  pursuer  a  conjunct 
probation." 

On  advising  a  reclaiming  petition  for  the  pursuer  against  this  judgment,  with 
answers,  several  Judges  were  of  the  same  opinion  with  the  Lord  Ordinary,  and  on  the 
same  ground.  But  a  majority  of  the  Court  thought  there  was  at  least  culpa  levissima 
on  the  part  of  the  defender,  which,  in  his  characters  of  a  stabler  and  horse-breaker, 
ought  to  subject  him  in  the  loss,  both  on  the  edict  and  at  common  law.  He  ought  to 
have  taken  good  care  that  his  stables  should  not  be  exposed  to  such  accidents. 

The  Lords  altered  the  Lord  Ordinary's  interlocutor,  and  found  the  defender  liable 
for  the  value  of  the  mare. 

Lord  Ordinary,  Meadowbank.— Act.  Jo.  Clerk. — Alt.  H.  Erskine. — Clerk, 

Menzies. 
R.  D.  Fac,  Col,  No.  219,  p.  496. 


No.  2.      [9275]  The  Relict  and  Children  of  James  Smith  v.  the  Earl  of  Wikton. 

December  1,  1714. 

A  sum  of  money  being  advanced  by  the  manager  of  an  estate  to  one  of  the  proprietor's 
friends,  who  by  advice  of  other  relations  of  the  family,  went  abroad  to  acquaint 
him  with  the  state  of  his  aifairs,  and  to  solicit  him  to  come  home,  the  Lords 
found  the  proprietor  himself  after  coming  home,  bound  to  allow  the  money  so 
advanced,  though  the  friend's  journey  proved  at  that  time  inefEectual. 

The  said  James  Smith  having  served  the  late  Earl  of  Winton  for  many  years,  in 
quality  of  factor  or  chamberlain,  the  present  Earl  being  beyond  seas  when  his  father 
and  brother  died,  and  not  having  even  then  returned,  it  was  concerted,  at  a  meeting 
of  some  of  his  Lordship's  friends,  that  Seton  of  Tough,  and,  upon  his  declining  the 
office.  Sir  Walter  Seton,  one  of  their  number,  should  go  abroad  in  quest  of  the  Earl,  in 
order  to  inform  him  of  the  state  of  his  affairs,  and  to  acquaint  him,  that  there  was  an 
absolute  necessity  of  his  Lordship's  presence  to  manage  his  own  business.  At  which 
sederunt,  they  also  resolved  Sir  Walter  should  have  £100  Sterling  for  defraying  the 
charge  of  his  journey,  out  of  the  first  and  readiest  of  the  rent  of  the  Earl's  estate. 
After  James  Smith's  decease,  his  children,  as  having  right  by  a  general  disposition, 
pursue  the  Earl  for  payment  of  the  £100  Sterling,  and  annualrents  thereof,  advanced 
by  the  bailie,  in  manner,  and  for  the  end  foresaid. 

Answered  for  the  Earl ;  That  Sir  Walter  had  no  mandate  from  his  Lordship,  nor 
was  he  under  any  character  that  could  found  such  a  repayment.  2do,  A  negotiotum 
gestio  must  be  necessarily  and  profitably  done,  otherwise  the  negotiator  hath  his 
labour  for  his  pains,  and  he  that  set  him  on  work  must  pay  him  his  expenses.  And  if 
a  man  undertake  what  is  insolitum  or  unusual,  he  runs  the  risk  thereof  himself  if  it 
miscarry,  negotiations  of  this  nature  requiring  the  most  exact  diligence  that  can  be 
proposed  ;  so  that,  if  Sir  Walter  had  no  other  errant  but  to  give  an  account  how  matters 
stood,  this  might  have  been  done  to  as  good  purpose  by  a  letter. 

Replied  for  the  defenders  ;  That  they  did  not  contend  there  was  any  express  man- 
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date,  but  a  negotium  utiliter  gesium  for  the  Earl,  and  that  not  undertaken  by  Bailie 
Smith  at  random,  but  with  concourse  of  the  friends  of  the  family  ;  and  therefore  (in 
answer  to  the  2d),  this  advance  of  money  was  both  necessary  and  profitable,  as  well 
in  the  effect  as  in  the  design,  the  design  having  been  to  give  his  Lordship  a  particular 
account  of  his  circumstances,  and  to  solicit  his  home-coming.  And  the  effect  (though 
it  did  not  immediately  follow,  yet)  that  the  friends,  by  Sir  Walter's  journey,  got 
knowledge  where  his  Lordship  was,  so  as  to  communicate  with  him  by  letters,  and  send 
him  bills,  which  effectuated  his  return.  And  as  to  this  negotium,  its  being  insolitum, 
answered.  That  when  a  person  absent  falls  to  a  considerable  heritage,  and  it  not  being 
known  where  he  is,  and  he  keeping  no  correspondence,  his  affairs  going  to  confusion 
without  orders,  that  those  interested  should  take  rational  methods  to  prevent  these 
inconveniencies,  which  may  turn  to  the  ruin  of  the  absent's  affairs,  is  not  at  all  negotium 
insolitum,  though  it  may  rarely  fall  out ;  but  it  is  a  necessary  procedure,  when  fallen 
out,  for  the  right  administration ;  for  insolitum  is  not  what  rarely  falls  out,  but  the 
undertaking  of  a  new  sort  of  business,  not  in  the  way  of  usual  administration. 

[9276]  The  Lords  found  the  Earl  liable  to  refund  the  £100  Sterhng  advanced  by 
Bailie  Smith  to  Sir  Walter  Seton. 

Act.  Falconer. — Alt.  Horn.— Clerk,  Gibson. 

Fd,  Die,  v.  2,  p.  4.     Bruce,  v.  1,  No.  11 ,  p.  17. 


No.  17.        [9300]  Magistrates  of  Inverness  v,  William  Duff,  and  Others. 

January  23,  1771. 

Mode  of  computing  non-entry  duties,  and  legal  deductions  therefrom. 

The  Magistrates  of  Inverness  having  brought  a  declarator  of  non-entry  against 
the  vassals  in  certain  lands  and  fishings,  a  question  arose.  Whether  the  defenders,  who 
were  singular  successors,  were  liable  in  a  year's  rent,  or  in  payment  of  double  the  feu- 
duty  ?  The  clause  founded  on  by  the  vassals  was  the  following  in  the  reddendo  ; 
"  Nee  non  dupUcando  dictam  feudi  firnam  primo  anno  introitus  cujuslibet  haeredis, 
aut  assignati,  &c. "  ;  and  the  Court  (Fac.  Col.  February  2d,  1769,  voce  Superior  and 
Vassal),  found  the  defenders  liable  in  a  full  year's  rent  upon  getting  an  entry. 

This  general  point  being  settled,  some  others  required  to  be  adjusted — As  to  which, 
the  defenders,  in  a  reclaiming  petition,  maintained  ; 

Imo,  That  the  pursuers  were  not  authorised  to  exact  a  full  year's  rent ;  for  in  the 
year  1739,  an  act  of  council  had  been  passed,  whereby  it  was  ordained  that  no  charter 
should  be  granted  in  favour  of  singular  successors,  *'  till  such  time  as  the  person  enter- 
ing, if  he  is  a  burgess  residing  within  this  burgh,  bearing  Scot,  lot,  &c.,  shall  pay  the 
half  of  a  year's  free  rent  of  the  subject ;  or  if  the  person  entering  be  not  a  burgess,  &p., 
that  such  person  shall  pay  before  signing  of  his  charter  a  full  year's  free  rent,  or  three- 
fourths  thereof,  as  the  Magistrates  shall  think  proper."  That  the  practice  accordingly 
had  fixed  this  composition  at  one  half  or  two-thirds  of  the  year's  rent,  and  that  they 
had  a  jus  qucssitum  to  be  received  upon  these  terms. 

2do,  The  defenders  had  been  found  liable  by  the  Lord  Ordinary  in  the  full  mails 
and  duties  of  the  subjects  from  the  period  of  citation  in  the  action,  which  [9301]  was 
erroneous  ;  for  though  it  might  be  a  rule  mentioned  by  ancient  writers  upon  the  feudal 
Jaw,  that  these  were  due  from  that  date  to  the  superior  in  a  general  declarator  of  non- 
entry,  yet  that  only  took  place  where  decreet  was  afterwards  obtained,  and  the  non- 
entry  declared  by  a  judgment  of  the  Court.  In  this  case  no  declarator  had  followed, 
and  the  vassals  had  appeared  and  professed  themselves  willing  to  enter,  but  differed 
only  upon  the  terms.  Full  mails  and  duties  were  never  due  from  citation  where  there 
was  any  colourable  excuse  {vide  infra,  h,t.)\  and  hence,  in  the  present  case,  nothing 
more* could  be  demanded  than  such  bygone  feu-duties  as  might  be  unpaid. 

2tio,  That  in  fixing  the  quantum  of  the  composition,  they  were  entitled  to  de- 
duction, 1st,  Of  the  feu-duty  payable  to  the  superior  ;  it  being  only  a  year's  absolute 
produce  of  the  vassal's  estate  or  interest  that  was  liable  for  an  entry,  Diet,  voce 
Superior  and  Vassal  ;  2d,  Of  a  fifth  part  of  the  rent  as  the  legal  value  of  the  tithes ; 
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the  vassals,  in  the  present  instance,  having  a  right  to  these  by  a  progress  different  from 
that  of  the  lands  ;  3d,  Of  the  cess,  upon  the  ground,  that  if  the  superior  should  cany 
the  idea  of  the  law  into  practice,  and  dispossess  the  vassal,  he  would  in  like  maimer  be 
liable  in  public  burdens. 

4to,  That  the  victual  rent  should  be  converted,  not  at  the  rate  the  defenders  some- 
times drew  it  from  their  tenants,  but  according  to  the  stated  conversion  in  that  part 
of  the  country  ;  which  was  the  rule  estabUshed  in  all  cases,  and  in  particular  in  the 
valuation  of  a  bankrupt's  estate  previous  to  a  judicial  sale. 

5to,  That  in  computing  the  value  of  the  salmon-fishings  and  grass,  the  period  of 
seven  years,  which  the  Lord  Ordinary  had  fixed,  was  too  short ;  and  that  they  should 
be  taken  for  20  years  bygone,  and  fixed  at  a  medium  of  that  period. 

The  pursuers  answered  ; 

Imo,  The  act  of  council  in  1739  was  passed  to  prevent  an  abuse  that  had  crept  in, 
of  granting  an  indulgence  to  vassals  who  were  connected  with  the  Magistrates ;  but 
though  nothing  less  than  a  half  or  two-thirds  of  the  year's  rent  could  in  any  case  be 
received,  it  did  not  from  thence  follow,  that  a  full  year's  rent  was  not  the  rule  which 
the  Magistrates  were  authorised,  if  they  should  think  proper,  to  exact  it.  No  pu 
qucBsitum,  therefore,  was  either  granted  or  intended ;  it  would  have  been  an  act  of 
mal-administration  to  have  done  so ;  and  no  practice,  such  as  the  defenders  main- 
tained, had  ever  followed. 

2do,  That  the  pursuers  had  no  other  means  to  force  an  entry,  but  by  taking  decreet 
of  mails  and  duties,  which  was  the  ordinary  remedy  ;  but  they  had  no  objection  that 
these,  should  be  restricted  as  the  Court  should  think  fit. 

3tio,  With  regard  to  the  deductions  claimed,  1st,  Of  the  feu-duty  ;  the  statute 
1469  positively  declared,  that  the  overlord,  in  accepting  of  the  change  of  a  vassal, 
should  receive  a  year's  mail  as  the  land  was  set  for  the  time.  All  the  law  authorities 
considered  a  full  year's  rent  of  the  lands  without  any  deduction,  to  be  the  standard 
of  this  casualty,  and  any  abatement  that  might  be  given  [9302]  was  merely  ex  gratia. 
2d,  Teinds  were  only  a  burden  upon  the  property  ;  and  the  rule  had  been,  that  vassals 
of  subjects  superior  should  pay  a  full  year's  rent  without  any  deduction  being  specified 
on  that  account.  3d,  As  to  the  cess,  the  same  answer  applied  as  had  been  given  with 
regard  to  the  feu-duties. 

4to,  With  regard  to  the  victual ;  as  this  casualty  was  established  to  be  a  full  year's 
rent  of  the  lands  as  they  then  stood,  the  superior  must  take  his  chance  whether  the 
current  prices  were  high  or  low.  If  the  defenders  chose  to  deliver  the  ipsa  corpora^ 
they  would  receive  them  ;  but  if  they  rather  inclined  to  pay  the  value,  they  could  not 
complain,  when  both  that  and  the  quantity  were  referred  to  their  oaths. 

5to,  A  retrospect  of  seven  years,  as  to  the  rent  of  the  salmon-fishings  and  grass- 
grounds,  was  an  indulgence,  the  current  rent  being  the  standard  ;  and  if  the  defenders 
were  entitled  to  go  back  20  years,  they  might,  with  the  same  reason,  go  back  40,  or 
any  period  whatever. 

The  Court  pronounced  the  following  judgment :  "  Find  there  is  no  claim  for  the 
full  mails  and  duties  since  the  citation  in  this  case  ;  repel  the  defence  founded  on  the 
act  of  council  1739,  with  respect  to  the  qtiantum  of  the  composition ;  but  in  ascertaining 
the  extent  of  the  year's  rent,  find  that  one-fifth  part  must  be  deducted  from  the  rent 
of  the  lands,  exclusive  of  the  salmon-fishing,  on  account  of  tithes,  in  respect  the  pursuers 
are  not  superiors,  nor  have  they  right  to  the  tithes  :  Find  the  cess  to  be  no  proper 
deduction  ;  and  that  in  converting  the  victual,  the  same  must  be  rated  according  to 
the  current  prices  of  the  markets  in  that  part  of  the  country  ;  as  to  feu-duties,  parties 
to  give  in  mutual  condescendences  as  to  the  practice  ;  and  as  to  the  two  last  points 
(the  salmon-fishings  and  grass),  adhere.  Thereafter,  of  consent  of  the  pursuers,  the 
feu-duties,  in  striking  the  composition,  to  be  deducted  from  the  rental." 

Lord  Ordinary,  Barjabg. — For  the  Magistrates  of  Inverness,  Lockhart. — Clerk, 
Campbell. — For  Duff,  and  Others,  Cosmo  Gordon. 

R.  H.  Fac,  Col.  No.  67,  p.  200. 
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No.  24.     [9306]  Douglas  of  Kelhead  v.  The  Vassals  of  the  Barony  of  Kelhead,  and 

Others.     January  29, 1671. 

Found  in  conformity  with  Harper  v,  Hamilton,  No.  23. 

In  the  action  of  declarator  (see  No.  12,  p.  9292),  at  Kelhead's  instance  against  his 
Vassals,  it  was  alleged.  That  the  special  declarator  for  the  mails  and  duties  could  not 
be  sustained,  but  horn  the  date  of  the  act  of  litiscontestation  ;  seeing  there  was  no 
decreet  of  general  declarator,  and  that  it  was  found  that  the  pursuer  had  no  right  as 
superior,  but  as  assignee,  to  the  bygone  non-entries.  The  Lords,  notwithstanding, 
did  sustain  the  special  decla-[9307]-rator  for  mails  and  duties,  from  the  date  of  citation 
upon  the  summons  libelled,  which  was  both  a  general  and  a  special  declarator ;  and 
found,  that  the  vassals  Ipng  out  to  enter,  and  thereby  having  the  benefit  to  be  liable 
only  for  the  retoured  duties,  ought  to  be  decerned  for  the  mails  and  duties  after  the 
citation,  where  the  summons  is  a  special  declarator,  or  where  the  summons  is  both 
special  and  general.  Gosford,  MS,  No.  325. 


No.  41.  [9330]  Captain  Chalmer  v.  His  Vassals.    June  29, 1745. 

A  person  having  made  up  singular  titles  to  his  predecessor's  estate,  the  vassals  were 
found  not  liable  in  non-entry  duties  preceding  the  date  of  his  charter,  the  superior 
having  been  uncertain,  in  respect  the  estate  was  aifected  by  many  transactions 
and  diligences. 

Captain  Chalmer  of  Gadgirth  pursued  his  vassals  for  non-entry  duties,  who  an- 
swered. They  could  only  be  liable  from  the  time  he  was  infeft  himself,  because  the 
affairs  of  the  family  of  Gadgirth  had  been  in  such  confusion,  and  the  [9331]. rights 
to  the  estate  so  perplexed  with  diligence  and  transactions,  that  it  was  impossible  to 
know  who  was  superior  ;  and  so  the  vassals  were  not  in  mora  of  taking  inf ef tment. 

The  Lord  Ordinary,  9th  June  1744,  "  found  that,  in  this  special  case,  the  defenders 
were  not  liable  for  either  retoured  or  non-entry  duties,  preceding  the  date  of  the 
pursuer's  charter." 

Pleaded  in  a  reclaiming  bill.  The  retoured  duties  payable  on  non-entry,  ought  not 
to  be  considered  as  penal ;  but  as  the  vassal  without  infeftment  has  no  right  to  the 
estate,  the  profits  of  course  belong  to  the  superior,  which  our  law  has  mildly  restricted 
to  the  retoured  duties  as  the  presumed  value  of  the  land ;  and  therefore  to  make  them 
due,  it  is  not  necessary  to  consider  the  vassal  as  in  any  fault,  or  mora.  Stair,  b.  2, 
t.  4,  §  23,  admits  of  many  exceptions  to  excuse  from  the  full  rents,  but  reckons  the 
claim  for  the  retoured  duties  as  favourable,  where  he  also  says,  "  That  it  is  not  the 
negUgence  of  the  vassal,  but  **the  nature  of  the  right  that  infers  non-entry."  And 
Craig  1.  2,  dieg.  19,  speaking  of  the  entire  forfeiture  of  the  subject,  which  was  the 
sanction  of  the  feudal  law,  and  saying  that  mitiores  poencB  nobis  placuerunt,  means  the 
claim,  when  extended  to  the  whole  rents,  which  alone  he  considers  as  a  penalty. 

These  duties  are  due  to  the  superior's  heir,  though  not  entered  himself,  unless  the 
vassal  obtain  infeftments,  by  taking  the  course  the  law  prescribes. 

It  is  affected,  to  pretend  the  superior  could  not  be  known.  It  was  easy  to  find  out 
the  heir  of  the  family,  who  could  invest  them,  notwithstanding  there  might  be  ad- 
judications against  him,  or  if  there  were  infeftments  on  any  adjudications,  the  heir 
could  do  it,  during  the  legal,  and  when  that  was  expired,  the  adjudger. 

Answered,  If  this  question  ^ere  to  be  determined  by  the  feudal  law  in  its  utmost 
severity,  the  claim  must  be  excluded,  since  bona  fides  is  the  foundation  of  the  bond 
between  superior  and  vassal,  and  a  just  cause  of  delay  will  excuse  ;  and  this  is  men- 
tioned as  one.  Si  domini  heres  incertus  sit,  et  si  controversia  sit  de  hereditate,  1.  2, 
Feud.  t.  2.  Craig,  1.  2,  d.  12,  §§  3  c<  7.  Cujacius  in  lib.  5,  juris  feudalis  ;  Struvius  in 
jus  feudale,  c.  1,  §  8  ;  and  Craig's  expression  of  miliar  poena,  means  as  well  the  small 
duties,  which  are  a  penalty,  though  milder,  as  the  whole  mails. 

The  pursuer  himself  holds  his  lands  blench  of  the  Prince,  to  whom  therefore  his 
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non-entry  belonged ;  and  he  having  obtained  a  charter  without  any  composition, 
cannot  extend  it  against  the  respondents. 

He  has  not  made  up  his  title  as  heir  to  his  predecessors,  but  possesses  as  a  singular 
successor ;  and  as  the  superior  was  absolutely  unknown,  it  was  impossible  to  run 
precepts  ;  besides,  the  competency  of  this  method  of  getting  infeftment  can  be  of  no 
influence  in  a  question  concerning  the  non-entry  duties,  as  it  was  introduced  by  act 
57th  Pari.  7,  Ja.  III.  before  which  this  question  might  have  occurred  ;  and  then  it  must 
either  have  been  admitted  as  a  defence,  that  [9332]  the  vassal  was  not  in  mora,  or 
vassals  would  have  been  in  a  miserable  case,  who  could  not  get  infeftment  when  they 
applied  for  it. 

The  Lords,  20th  June  1745,  "  found,  that  whereas  the  petitioner  did  not  claim 
the  superiority  as  heir  to  his  predecessor,  but  as  a  singular  successor;  therefore 
adhered  to  the  Lord  Ordinary's  interlocutor." 

Pleaded  further  in  another  bill ;  That  casualties  of  superiority,  before  they  are 
divided  from  it  by  declarator,  go  along  therewith  ;  and  therefore  the  Captain  having, 
whether  as  heir  or  singular  successor,  acquired  right  to  the  superiority,  has  right  to 
the  casualties  thereof  incurred  and  never  separated  ;  Dirleton,  word,  Casualties  of 
Superiority,  Stewart's  Answers,  and  a  decision  11th  July  1673,  Robert  Faa  v.  Lord 
Balmerino  and  Powrie,  No.  20,  p.  5449,  voce  Heritable  and  Moveable.  See  No. 
25,  p.  9307. 

Observed  on  the  Bench,  That  the  former  interlocutor  adhering  to  the  Lord 
Ordinary's,  went  on  the  specialties  of  the  case  in  the  uncertainty  of  the  superior,  not 
solely  on  the  pursuer's  being  a  singular  successor. 

"  The  Lords  adhered." 

Act.  A.  Macdoual,  W.  Grant  ei  Lockhart. — Alt.  Alex.  Boswell. — Clerk, 

Forbes. 

Fol.  Die.  v.  4,  p.  19.     D.  Falconer,  v.  1,  p.  111. 


No.  1.      [9339]  Scot  v.  The  Archbishop  of  Glasgow.    February  29,  1680. 

A  charter  of  resignation  containing  a  novodamtts,  with  an  express  right  of  patronage 
of  a  parish,  was  preferred  to  a  posterior  grant  of  the  said  patronage  from  the  same 
author,  although  it  was  pleaded,  that  a  novodamus  nihil  novi  juris  tribuit,  and  the 
patronage  was  not  resigned,  nor  did  belong  to  the  resigner  ab  ante ;  in  respect 
it  was  answered,  that  a  novodamus  infers  a  new  grant  as  well  as  a  renovation,  and 
every  thing  expressed  is  understood  to  be  habilely  disponed  whether  there  was  an 
antecedent  title  in  the  resigner's  person  or  not. 

The  Archbishop  of  Glasgow  having,  upon  the  25th  instant,  insisted  in  his  reduction, 
which  he  raised  with  the  suspension,  the  cause  was  fully  debated,  but  upon  hopes  of 
agreement,  the  Lords  delayed  the  interlocutor  till  this  day.  The  reason  of  reduction 
insisted  on  was,  that  by  the  King's  gift  and  disposition,  in  anno  1608,  produced,  the 
King  disponed  the  Archbishoprick  of  Glasgow,  with  all  the  privileges  and  emoluments 
thereto  belonging,  with  a  novodamus,  repeating  the  same  words,  and  adding,  "  pneser- 
tim  jus  Patronatus  Ecclesi©  de  Ancrum  et  Stobo,  &c.,  ad  dictum  Archiepiscopatum 
pertinens,  una  cum  omni  alio  jure  ad  dictum  Archiepiscopatum  aut  beneficia  supra- 
scripta  respective  aut  ullo  modo  habemus  aut  habere  poterimus,"  &c. ;  by  which  the 
King  was  fully  denuded,  and  this  patronage  in  the  person  of  the  Archbishop  and  his 
successors,  and  therefore  it  is  a  prior  and  better  right  than  the  disposition  of  the  same 
patronage  by  the  King  to  the  Earl  of  Lothian,  1625,  to  which  Ancrum  has  right.  It 
was  answered  for  Ancrum,  That  the  Bang's  charter  to  the  Archbishop,  in  anno  1608, 
can  give  no  right  to  the  patronage  of  Ancrum  ;  Imo,  Because  it  proceeded  upon  the 
Archbishop's  own  resignation,  and  so  could  carry  no  more  right  than  the  resigner  had 
then  ;  for  it  cannot  be  pretended,  that  the  then  bishop  had  right  to  the  patronage  of 
Ancrum,  which  was  never  an  ecclesiastick  patronage,  but  in  all  taxations  was  lifted 
amongst  the  laick  patronages  in  the  taxation  rolli ;  and  there  are  produced  three 
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presentations  by  the  King  for  the  year  1608,  and  one  after  the  year  1608,  to  Mr. 
William  Bennet,  who  was  the  only  entrant  after  1608,  except  Mr.  John  Livingston, 
who  entered  when  the  power  of  presentation  by  patronage  was  abolished ;  but  after 
the  Bang's  return,  the  King's  right  being  revived,  Mr.  James  Scot  had  a  presentation, 
both  from  the  one  party  and  the  other  ;  and  now  the  question  is  of  his  successor  ;  so 
that  the  enumerating  of  this  patronage  amongst  the  benefices  [9340]  pertaining  to 
the  Bishoprick  of  Glasgow,  was  by  unwarrantable  suggestion  and  obreption.  2do, 
Albeit  there  be  in  the  said  charter  a  novodamus,  it  alters  not  the  case,  seeing  the  design 
and  import  of  a  novodamus  is  only  to  supply  the  defects  of  prior  titles,  resigned  or 
confirmed  ;  but  it  is  not  equivalent  to  an  original  right ;  and  therefore,  unless  the 
Archbishop  could  show  that  his  predecessors  had  some  title,  valid  or  invalid,  the 
novodamus  cannot  give  him  an  original  right,  where  he  had  no  pretence  before  ;  for  it 
is  known  and  ordinary,  that  a  novodamus,  though  it  bears  fro  omni  alio  jure,  yet  that 
is  but  still,  and  hath  its  limitation  from  custom,  as  to  such  clauses  granted  by  the 
King,  who  is  secured  against  the  neglect  of  his  officers  ;  and  therefore  it  will  not  exclude 
the  King  from  the  casualties  of  ward,  marriage,  liferent  escheat,  nor  non-entry,  as 
to  years  preceding,  as  was  found  in  the  case  of  the  Lord  Treasurer  Depute  v.  the  Earl 
of  Northesk,  No.  70,  p.  6506,  whose  novodamus  bore  expressly  ward,  yet  was  not 
found  to  exclude  the  King's  donatar  from  the  marriage.  3tio,  The  conception  of  this 
novodamus  is  qualified  and  restricted  to  the  benefices,  quce  ad  prcedictum  Archiefisco- 
patum  pertinuerunt  vd  j>ertinere  j>oterint,  which  is  expressed  in  the  dispositive  clause, 
and  repeated  in  the  novodamus  before  the  enumeration,  and  is  repeated  again  after 
the  enumeration ;  and  therefore  the  subsequent  clause  fro  omni  alio  jure  can  only 
be  understood  for  all  right  the  King  had  to  the  bishoprick,  and  all  benefices  which  had 
pertained  thereto,  of  which  Ancrum  was  none.  It  was  replied  for  the  Archbishop,  That 
the  King's  charter  appeareth  clearly  to  have  proceeded  of  certain  knowledge  as  to 
the  parsonage  of  Ancrum,  for  it  gives  a  special  reason  of  the  concession  thereof,  because 
that  kirk  was  erected  upon  the  lands  and  baronies  belonging  to  the  said  archbishoprick  ; 
and  it  is  notour,  that  Nether  Ancrum,  which  is  the  most  considerable  barony  in  the 
parish,  pertains  to  the  see  of  Glasgow,  and  is  holden  feu  thereof.  And  as  for  the 
presentations  by  the  King  to  the  kirk  of  Ancrum  produced,  the  three  preceding  the 
year  1608  cannot  be  respected,  because  archbishops  and  bishops  were  then  suppressed, 
and  though  they  were  then  titular  or  tulchal  bishops,  which  were  then  thought  necessary 
for  conveying  the  rights  of  churchmen,  yet  they  had  not  the  power  of  trial,  or  ad- 
mission of  ministers,  but  were  ordinarly  laicks,  as  there  were  then  titular  abbots,  who 
were  laicks,  and  both  these  and  the  laick  bishops  sat  in  Parliament,  but  the  Eang  alone 
had  the  presentation  of  all  ecclesiastick  patronages,  till  the  year  1606,  when  arch- 
bishops and  bishops  were  restored  as  ecclesiastick  officers,  and  had  expressly  restored 
to  them  the  ecclesiastick  patronages  ;  and  as  to  the  King's  presentation  after  the 
year  1608,  the  King  is  presumed  universal  patron  of  all  larks,  and  where  no  other 
shows  a  right,  it  is  ordinary  to  grant  presentations  upon  that  account  periculo  petentis  ; 
but  it  is  evident  that  the  archbishop  did  not  collate  upon  the  Bang's  presentation, 
but  Bennet's  collation  produced  is  a  year  after  the  King's  presentation,  but  not  upon 
it,  but  upon  the  bishop's  own  presentation.  And  as  to  the  second  allegiance  of  the 
import  of  a  novodamus,  it  is  groundless,  and  were  destructive  of  the  security  of  the 
whole  lieges,  who  rest  upon  charters  with  a  novodamus  as  a  ground  of  right,  [9341]  and 
do  not  look  after  anterior  rights  ;  and  if  a  novodamus  imported  not  but  where  a  prior 
title  could  be  shown,  the  whole  lieges  would  be  surprised,  and  the  most  part  ruined, 
all  resting  secure  upon  a  novodamus  ;  yea,  a  single  precept  of  dare  constat  is  a  good 
title  without  shewing  any  right  anterior,  and  is  preferable  to  all  rights  posterior  to 
the  precept ;  and  it  is  beyond  controversy,  that  a  precept  of  dare  constat,  yea  a  charter 
upon  resignation  disponing  baronies  or  tenements,  with  an  enumeration  of  particulars 
granted  by  subjects,  was  never  controverted  upon  pretence  that  the  particulars 
enumerated  were  not  before  comprehended,  but  adjected  as  parts  and  pertinents 
of  before,  which  was  never  interpreted  as  a  Umitation,  obliging  the  vassal  to  instruct 
an  anterior  title  to  any  part  enumerated.  It  is  true  novodamusses  by  the  King, 
passing  in  Exchequer  of  course,  have  this  limitation  by  custom,  that  they  extend  not 
to  the  King's  ordinary  casualties,  which  uses  to  pass  by  distinct  gifts,  such  as  ward, 
marriage,  non-entry,  and  liferent  escheat.  But  that  was  never  pretended  as  to  any 
interest  in  the  King  to  the  property  of  the  right  disponed  by  the  novodamus,  and  so  was 
never  limited,  but  ever  extended  against  not  only  defects  in  vassal's  titles,  but  against 
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forefaulture,  recognition,  disclamation,  pnrpTestnie,  nullity,  reduction,  improbation, 
&c.,  though  none  of  these  were  expressed,  because  the  property  is  still  understood 
to  be  given  by  the  novodamus,  whether  there  was  any  title  to  it  before  or  not,  but 
with  the  burden  of  these  ordinary  casualties,  except  in  so  far  as  they  are  particularly 
expressed  in  the  novodamus.  And  as  to  the  third,  the  words  que  pertinueruni,  per- 
mitted or  subjoined  to  the  enumeration  prwsertim  is  no  more  a  limitation  than  the 
ordinary  clause,  Comprehending,  &c. ;  whereby  the  lands  comprehended  are  given 
as  part  and  pertinent ;  which  is  an  extension  and  not  a  limitation,  and  yet  would 
give  as  good  ground  to  allege  that  that  enumeration,  which  is  ordinary  in  all  charters 
even  where  there  is  no  novodamu^j  were  by  obreption  and  false  suggestion,  unless 
it  would  be  instructed  by  prior  rights,  that  the  lands  enumerated  were  parts  before 
of  the  barony  or  tenement  disponed  ;  and  if  this  were  law,  the  lieges  were  in  a  very 
brave  condition  of  all  their  rights  ;  but  even  in  this  novodamuSf  the  words  qwB  per- 
tinuerunt,  4"^.,  are  not  repeated  after  the  clause  pro  omni  alio  jure,  that  the  king  had 
to  the  archbishoprick  or  benefices  respective  above  written,  or  any  part  thereof, 
wherein  the  chief  moment  of  the  novoaamus  is,  and  wherein  there  is  no  shadow  of 
limitation. 

The  Lords  found  the  novodamus  in  the  King's  charter  to  the  Bishop,  in  anno 
1608,  sufficient  to  give  him  and  his  successors  right  to  the  parsonage  of  Ancrum, 
and  therefore  reduced  Ancrum's  posterior  right  in  anno  1625,  and  his  decreet  of 
declarator  founded  thereon.  In  this  process,  the  Ajchbishop  objected  against 
Ancrum's  right,  upon  the  169th  act,  Pari.  13,  King  James  VI.,  whereby  all  rights 
of  patronages  of  benefices  granted  by  the  King,  without  consent  of  the  present  incum- 
bent, are  declared  ipso  jure  null  without  declarator  ;  but  the  same  being  alleged  against 
the  Archbishop's  right,  so  that  both  were  in  pari  casu,  the  Lords  did  intimate  to 
the  King's  Advocate,  and  he  not  [9342]  baving  insisted,  the  Lords  considered  the 
rights  as  they  were  in  campo,  and  preferred  the  prior  right  as  aforesaid. 

Fd,  Die,  V.  2,  p.  8.    Stair,  v.  2,  p.  765. 


No.  2.    Bruce  of  Poufoulis  r.  Rashiehill,  Newmiln,  and  Lady  Kiknaird. 

November  25,  1714. 

A  charter  of  rwvodamus  on  the  obtainer's  resignation  containing  words  not  in  the 
former  charter,  viz.  cum  terris  hail  sea-greens,  was  found  to  give  no  new  right 
to  sea-greens,  nothing  having  been  understood  given  but  use  and  wont. 

Poufoulis  pursues  a  declarator  of  property  of  certain  sea-greens  lying  opposite 
to  his  lands  and  barony  of  Poufoulis,  libelling  upon  a  charter  in  the  year  1612,  con- 
taining a  novodamus,  and  especially  these  words  therein  inserted,  viz.  una  cum  terris 
vulgo  hail  sea-greens,  &c.  ;  to  which  charter  the  pursuer  has  right  by  progress,  and 
thereupon  alleges,  that  sea-greens  being  generally,  at  least  at  every  high  tide,  over- 
flowed by  the  sea,  the  same  fall  under  the  description  of  littus  maris  quatenuslnuxximus 
hihernus  fluctus  excurrit,  and  consequently  can  belong  to  no  heritor,  as  part  and 
pertinent  of  his  lands  and  barony,  but  are  inter  regalia  belonging  to  the  Crown,  and 
cannot  be  conveyed  without  a  special  right,  such  as  the  pursuer  produces,  and  none 
of  the  defenders  do  pretend  to. 

It  was  alleged  for  the  defenders,  Imo,  That  the  charter  libelled,  proceeding  upon 
resignation,  is  no  further  to  be  extended  than  the  right  of  the  resigner,  with  a  novo- 
damus of  the  subject  resigned  from  the  Crown,  as  will  appear  by  [9343]  the  full  clause, 
viz.  Cum  turribus,  forUdiciis,  pendictdis,  pertinentiis,  (fee,  dictarum  terrarum,  una 
cum  terris  vulgo  hail  sea-greens,  communihus  passagiis,  viis  dictarum  terrarum  usitatis 
et  consuetis,  which  words  usitatis  et  consuetis  influences  the  whole  preceding  clause ; 
so  that  nothing  was  given  but  use  and  wont.  2do,  Hail  sea-greens  is  a  very  un- 
limited donative,  unless  qualified  by  use  and  wont.  3tio,  The  position  that  sea- 
greens  are  inter  regalia  as  comprehended  in  littore  maris,  is  groundless ;  for  Imo, 
The  definition  of  littus  maris  by  the  civil  law  cannot  be  adapted  to  this  country,  nor 
many  countries  else,  where  the  tides  rise  very  high,  and  overflow  great  fields  of 
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ground,  which  never  were  at  any  time  claimed  by  the  Crown  ;  but  the  heritors  of 
the  neighbouring  lands  do  possess  the  same  as  part  and  pertinent  without  any  special 
grant ;  and  if  it  were  found  otherwise,  there  are  many  heritors  in  Scotland,  that 
might  come  to  find  the  efEect  of  that  decision.  It  is  not  needful  to  debate  how  far 
liUus  maris  was  public,  whether  for  navigation,  or  other  pubhc  convenience  and  uses 
only  by  the  civil  law  ;  but  with  us  it  is  certain,  that  heritors  may  enjoy  any  profit 
or  benefit  that  can  in  liUore  consistent  with  public  use,  as  if  stone,  or  coal,  or  other 
minerals,  were  found  within  the  sea-mark,  a  neighbouring  heritor  might  reap  the 
benefit  thereof ;  and  as  to  the  possession,  there  is  a  clear  probation  as  far  as  the 
memory  of  man  can  reach,  which  instructs  how  far  these  sea-greens  have  been  pos- 
sessed, and  some  part  inclosed,  and  how  far  there  has  been  promiscuous  pasturage  ; 
in  which  possession  and  community  according  to  probation  the  defenders  rest  satisfied. 

It  was  replied.  The  hail  sea-greens  are  naturally  limited  to  the  extent  of  the  pur- 
suer's barony,  to  the  exclusion  only  of  such  parts  of  the  defender's  lands  as  are  inter- 
jected running  within  that  bounds.  2do,  The  words  usitatis  et  consuetis  are  not 
applicable  to  the  whole  clause,  but  only  to  the  last  words,  communibiis  fossagiis,  et 
viis  dictarum  terrarumy  but  cannot  naturally  be  conjoined  with  the  words  in  the  first 
part  of  the  clause,  viz.  una  cum  terris  vulgo  hail  sea-greens.  3tio,  As  to  the  posses- 
sion, it  is  proved,  that  the  pursuer's  ^andfather  was  killed  at  Dunbar,  leaving  his 
father,  an  infant  of  a  year  old,  and  his  father  left  the  pursuer  of  thirteen  years  of 
age,  so  that  a  possession  of  sixty-seven  years  must  be  proved  to  infer  prescription. 

As  to  the  prescription,  it  was  answered,  That  the  possession  being  uniformly 
proved  during  the  memory  of  man,  proesumitur  retro,  especially  seeing  the  pursuer 
has  proved  no  exclusive  possession  further  than  the  defender's  own. 

''  The  Lords  found  that  sea-greens  are  not  inter  regalia,  and  that  no  new  right 
or  feu  was  constituted  by  the  charter  1612,  and  that  the  sea-greens  might  belong 
to  the  neighbouring  heritors  as  part  and  pertinent  without  a  special  right ;  and 
assoilzied  from  the  declarator,  in  so  far  as  the  defenders'  exclusive  possession  of 
property  by  pasturage,  or  casting  feal  and  divot,  was  proved." 

Fd,  Die.  V.  2,  p.  8.     Dalrymple,  No.  118,  p.  165. 


No.  3.     [9346]  Riddel  of  Newhouse  v.  Officers  of  State.    December  21,  1757. 
Nature  and  effect  of  a  novodamtts. 

The  parish  of  Kirkpatrick-Irongray  being  vacant,  the  right  of  patronage  was 
claimed  by  the  Crown  against  Walter  Riddel  of  Newhouse,  deriving  right  by  pro- 
gress from  the  family  of  Herries ;  and  he  founded  upon  a  charter  from  the  Crown 
unno  1510,  in  favour  of  Andrew  Lord  Herries,  of  the  barony  of  Terregles,  with  the 
patronage  of  the  said  kirk,  containing  a  novodamtis  in  ample  form.  It  was  objected 
against  this  title,  that  it  was  a  charter  of  resignation  only  ;  that  a  novodamus  in  a 
charter  of  resignation  will  not  infer  any  more  but  a  renovation  of  the  vassal's  former 
right,  unless  expressed  clearly  as  an  original  grant,  which  is  not  the  present  case ; 
and,  therefore,  that  this  charter  will  not  avail  tiU  it  be  made  out,  that  the  Lord  Herries 
the  resigner  was  ab  ante  vested  in  this  patronage. 

It  was  yielded.  That  in  the  present  case  the  novodamus  imported  no  more  but  a 
renovation  of  the  former  right ;  and,  consequently  is  no  good  title  to  the  patronage, 
supposing  Lord  Herries  to  have  had  no  right  ab  ante.  But  then,  the  charter  following 
upon  the  instrument  of  resignation,  in  which  the  patronage  is  resigned  as  well  as  the 
barony,  is  an  acknowledgment  by  the  Crown,  that  the  patronage  ab  ante  belonged 
to  Lord  Herries  ;  and  consequently  is  legal  evidence  of  the  fact ;  especially  in  re 
Xam  antiqita.  Hence  it  follows,  that  this  charter  is  a  cood  title  to  the  patronage, 
unless  it  be  instructed  for  the  Crown,  that  at  that  period  Lord  Herries  had  no  right, 
and  that  the  resignation  of  the  patronage  was  an  imposition  upon  the  Crown. 

"  The  charter  was  sustained  as  a  good  title,  and  Mr.  Riddel  was  preferred." 

Fd,  Die.  V.  4,  p.  20.     Sel.  Dec.  No.  138,  p.  194. 
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No.  8.  [9359]  Jardinb  v.  Lady  Mblgum.    March  20,  1573. 

Robert  Jardine  of  Badderdy  pursued  the  Lady  Helgum  for  spoliation  of  certain 
corns  from  him  by  her,  which  were  referred  to  his  probation ;  but  in  the  advising, 
the  Lords  found,  That  the  witnesses  had  proved  spoliation  of  oats  only,  and  of  no 
other  corns,  albeit  there  were  other  corns  libelled,  such  as  bear,  wheat,  pease  ;  yet 
notwithstanding,  the  Lords  found  a  part  of  the  libel  sufficiently  proved  ;  being  proved, 
to  give  the  whole  libel  to  the  pursuer's  oath ;  albeit  others  thought  that  absolvitor 
should  have  been  given  from  the  rest  of  the  corns  ;  for  it  is  sufficient  if  any  part  of 
the  libel  be  proved,  to  give  the  whole  libel  to  the  pursuer's  oath,  as  said  is,  and  eon- 
demnator  pronounced  upon  the  hail  libel,  conform  to  the  pursuer's  oath. 

Fd.  Die.  V.  2,  p.  10.    ColvU,  MS,  p.  236. 


No.  11.  [9361]  Brown  v.  Murray.    March  8,  1628. 

Found  in  conformity  with  Jardine  v.  Melgum,  No.  8,  p.  9359. 

In  a  spuilzie  betwixt  Brown  and  Murray,  there  being  sundry  particulars  libelled 
of  diverse  natures,  contained  in  the  summons  libelled  to  be  spuilzied,  as  insight  and 
plenishing  of  an  house  and  goods,  viz.  oxen  and  horse  ofi  the  field,  and  corns  out  of 
the  barns  ;  and  the  witnesses  having  proved  spuilziation  of  some  corns  out  of  the  bams 
and  no  further ;  the  Lords  found  that  the  pursuer's  oath  should  be  taken,  and  that 
he  might  swear  upon  all  the  particulars  of  the  summons,  albeit  they  were  of  diverse 
natures,  and  that  no  particular  was  proved  but  only  one  ;  and  the  pursuer  having 
sworn  upon  the  spuilzie  of  the  insight  of  the  house,  which  was  not  proved  ;  the  Lords 
allowed  of  the  oath  deponed  thereon,  and  found  he  might  so  depone  upon  all,  where 
any  one  thing  within  the  summons  was  proved ;  but  the  Lords  taxed  the  prices  de- 
poned on  by  the  pursuer  in  his  oath,  no  party  compearing  here  for  the  defender. 

Clerk,  Scot. 

Fol.  Die,  V.  2,  p.  10.     Dtifte,  p.  356. 

*^*  Spottiswood  reports  this  case  : 

There  was  an  action  of  spuilzie  and  ejection  pursued  by  Brown  v,  Charles  Murray, 
wherein  ejection  was  proved,  and  the  spuilzieing  and  talang  away  of  twelve  bolls  of 
oats  only,  and  not  of  oxen  and  household  plenishing  [9362]  which  was  libelled  ;  yet 
the  pursuer  got  juratnerUum  in  litem  upon  all  that  he  had  Hbelled,  and  having  deponed 
upon  plenishing  and  plough-graith,  albeit  it  was  heterogeneum  from  the  oats  that  was 
proved,  it  was  sustained ;  but  his  oath  was  taxed  to  a  lesser  quantity  than  he  had 
sworn.  Spottiswood  (Ejection),  p.  94. 


No.   18.  [9367]  Fea  v.  Elphiston.     January  2,  1697. 

In  an  action  of  spuilzie,  the  Lords  found  that  in  an  oath  in  litem,  the  party  may  depone- 
also  upon  the  quantity  when  the  witnesses  are  not  positive,  how  many  of  each 
kind  were  taken  away ;  but  if  there  be  a  concurring  probation  agreeing  on  the 
quantity,  the  oath  in  litem  ceases. 

The  spuilzie  pursued  by  Fea  of  Whitelaw,  in  the  island  of  Stronza  in  Orkney 
V.  Eobert  Elphiston  of  Lopness,  was  advised,  and  his  defence  of  .law-[9368]'^^7 
poinded  was  repelled,  in  regard  the  poinding  was  within  the  term  of  law  ;  for  by  the- 
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act  of  Pari.  1669,  poinding  cannot  proceed  upon  decreets  till  the  fifteen  days  of  the 
charge  be  expired ;  yet  the  Admiralty  Courts  execute  their  sentences  within  three 
tides,  especially  if  it  be  for  a  fine.  But  the  Lords  considered  here,  the  charge  was  given 
upon  forty-eight  hours,  and  the  poinding  was  begun  within  that  time  ;  and  therefore 
they  repelled  the  defence  of  lawfuUy  poinded,  and  found  it  a  spuilzie.  Then  alleged, 
this  poinding  was  not  at  all  perfected  at  once,  but  was  intermitted  for  several  dajrs, 
and  then  consummated  ;  so  however  there  might  be  a  spuilzie  quoad  what  was  intro- 
mitted  with  before  the  time  of  the  charge  was  elapsed,  yet  the  poinding  was  warrant- 
able, at  least  excusable,  quoad  what  was  poinded  after  the  days  of  the  charge  were 
past ;  et  quivis  titulus  etiam  cdoratus  excusat  a  sfolio.  Answered,  The  initium  of 
this  processus  executivus  being  illegal,  it  vitiated  the  whole  ;  it  being  but  unicus  actus 
individuus  et  continuatus,  though  done  in  the  interval  of  several  days  ;  for  if  a  poinding 
were  begun  before  sun-rising,  and  ended  when  the  sun  was  up,  or  began  before  sun 
setting,  but  a  part  of  it  continued  in  the  night  time,  the  whole  would  be  unlawful, 
even  so  here.  The  Lords  having  read  the  execution  of  poinding,  found  it  proceeded 
on  more  precepts  and  sentences  than  one,  and  that  the  species  of  the  goods  poinded 
were  different,  and  could  not  all  be  apprised  in  one  day,  some  of  them  being  bestial, 
others  corn,  which  required  some  days  to  thresh  out ;  and  therefore  found  that  part 
of  the  poinding,  after  the  d&ys  of  the  charge,  was  so  far  lawful,  as  to  infer  only  restitu- 
tion, and  the  ordinary  profits,  but  not  to  amount  to  a  spuilzie,  though  they  continued 
in  the  house  with  armed  men  for  several  days.  In  the  same  process,  the  Lords  found 
not  only  Lopness  liable,  but  all  who  assisted  him  in  executing  this  poinding,  in  so  far 
as  any  of  them  was  proved  to  have  acted  and  concurred  in  meddling  ;  but  that  their 
naked  presence  was  not  relevant  to  make  them  art  and  part,  seeing  he  had  a  com- 
mission of  lieutenancy  to  convocate  the  country  upon  emergencies,  and  was  Admiral. 

January  16. — The  Lords  advised  Fea  of  Whitelaw's  oath  in  the  spuilzie,  men- 
tioned 2d  current,  and  decerned  for  the  whole  number  of  horse,  nolt,  and  other  goods 
he  deponed  on,  and  also  for  the  prices  he  valued  them  at ;  for  in  an  oath  in  litem  the 
party  may  also  depone  anent  the  quantity  when  the  witnesses  are  not  positive  how 
many  of  each  kind  were  taken  away  ;  but  if  there  be  a  concurring  probation  agreeing 
on  the  quantity,  his  oath  in  supplement  ceases  in  that  case  ;  and  instead  of  the  violent 
profits,  the  Lords  modified  annualrent  of  the  sum,  to  which  the  price  of  the  goods 
conform  to  his  oath  extends,  from  the  time  of  the  spuilzie,  and  that  in  name  of  damage. 
Some  were  for  double  interest.  But  in  regard  they  had  taxed  it  moderately,  the  Lords 
declared  it  was  for  the  whole  goods,  whether  of  their  own  nature  or  by  law  they  pro- 
duced violent  profits,  as  kye,  sheep,  swine,  &c.,  or  had  none  due,  as  household  plenish- 
ing, or  the  like.  Fd.  Die.  v.  2,  p.  10.      Fountainhall,  v.  1,  pp.  760,  757. 


No.  25.  [9416]  Callander  v,  Wallace.    July  10,  1717. 

A  party  was  required  to  depone  specially  on  the  way  and  manner  in  which  he  had  paid. 

John  Callander  of  Craigforth  pursues  Hugh  Wallace  of  Ingliston,  for  an  account 
of  iron-work,  chimneys,  &c.,  furnished  to  him  in  1685,  and  referring  the  libel  to  his 
oath,  he  depones,  he  owed  him  nothing  upon  that  account ;  and  being  urged  to  be 
more  special,  refused  to  say  any  more.  Whereupon  Callander  gives  in  a  bill,  craving 
he  might  be  re-examined,  and  ordained  to  condescend  more  particularly,  if  or  not 
he  received  the  goods  libelled,  and  how  he  paid  it ;  for  in  generalibus  latet  dolus. — 
The  Lords  thought  there  might  be  an  error  in  the  interrogatories ;  for,  where  the 
question  is,  are  you  resting  owing  such  a  debt  ?  the  special  interrogatories  for  expis- 
Citing  the  matter  of  fact  must  be  premised,  before  you  come  to  the  general,  else  one 
may  be  ensnared  in  a  contradiction.  But  the  Lords  suspected  the  case  here  was,  that 
Ingliston  got  these  goods  furnished  to  him  when  he  was  cash-keeper  to  King  Charles, 
and  so  capable  to  get  Callander  payment  of  what  the  public  owed  him  ;  pnd  that  In- 
gliston looked  upon  them  as  freely  gifted,  and  therefore  thought  he  had  freedom  to 


1140  OATH  OF  PARTY  XOR.  9421. 

swear  he  owed  him  nothing ;  and  that  Callander  finding  he  can  be  no  more  aerviceaUe 
to  him,  craves  payment  thereof. — The  Lords  ordained  Ingliston  to  be  re-examined, 
seeing  parties  ought  not  to  depone  upon  law,  but  only  super  facto ;  not  whether  they 
think  uiem  themselves  obUged  in  law,  but  whether  they  received  such  goods,  or  sums, 
and  on  what  account,  and  in  what  terms,  or  how  they  paid,  or  can  ezoner  themselvei 
of  it,  as  gifted,  or  otherwise  ?  And  the  Lords,  at  advising,  will  consider  how  far  the 
qualities  adjected  are  proper  and  pertinent,  and  prove  themselves  without  any  further 
yea  or  not.  Fd,  Die.  v.  2,  p.  14.    Fountainhatt,  v.  2,  p.  380. 


No.  32.  [9421]  MowAT  v.  The  Earl  of  Southbsk.    July  29,  1673. 

In  a  process  the  defender  had  condescended  on  payment  by  a  servant,  who  deponed 
non  memini.  Afterwards,  a  written  acknowledgement  of  the  servant  was  found. 
He  was  ordered  to  be  re-examined. 

The  Earl  of  Southesk  having  obtained  a  decreet  against  James  Mowat,  for  payment 
of  a  sum  which  Mowat  was  obliged  to  advance  to  the  Earl  in  France,  Mowat  alleged, 
That  he  had  advanced  the  same  to  Mr.  James  Maitland,  then  the  Earl's  servant^ 
and  keeper  of  his  money  ;  Mr.  James  Maitland  being  examined  upon  oath,  remembered 
not  of  the  same ;  whereupon  Mowat  was  decerned.  He  now  gives  in  a  bill  of  sus- 
pension, and  alleges,  That  he  had  then  produced  in  process  a  count  written  by  Mait- 
land's  own  hand^  and  a  letter  relative  thereto,  bearing  the  payment  of  this  sum, 
which  was  not  produced  or  [9422]  shown  to  Maitland  when  he  gave  his  oath  by  in- 
advertence in  the  close  of  the  last  session ;  therefore  craving  that  Maitland  might  be 
examined  upon  the  sight  of  the  count  written  by  his  own  hand,  in  respect  that  he  had 
now  seen  the  account,  and  was  thereby  brought  to  remembrance.  The  Earl  opponed 
his  decreet  in  foro,  and  that  Maitland  had  deponed,  and  that  it  was  competent  to 
Mowat  to  have  craved  his  re-examination  before  sentence. 

The  Lords  ordained  the  matter  to  be  discust  upon  the  bill,  and  ordained  Maitland 
yet  to  be  re-examined  upon  the  sight  of  the  account,  which  would  not  clash  with  his 
former  oath,  being  only  as  to  his  remembrance.  Likeas,  they  found  that  Maitland 
never  compeared  to  depone,  but  gave  in  his  oath  in  writ,  without  inspection  of  the 
account.  Fol.  Die,  v.  2,  p.  14.     Stair,  v.  2,  p.  224. 


No.  33.  Campbell  v.  Tait.    June  8, 1677. 

The  libel  being  referred  to  the  defender's  oath,  and  he  having  declared,  upon  a 
general  interrogatory,  that  he  was  not  owing  the  sum  acclaimed,  it  was  urged,  the 
time  of  the  advising  of  the  oath,  That  the  defender  should  declare,  whether  or  not 
he  had  gotten  a  parcel  of  lint,  and  what  way  he  had  paid  the  price  of  the  same. — 
The  Lords  found,  that  he  should  not  be  urged  to  declare  upon  that  interrogatory,  in 
respect  it  was  not  desired  he  should  be  interrogated  upon  the  same  when  he  did  declare ; 
and  having  denied  that  he  was  any  ways  debtor,  he  would  be  involved  in  perjury,  if, 
upon  a  special  interrogatory,  he  should  acknowledge  that  he  was  debtor  upon  the 
account  therein  mentioned. 

*  Advocates,  Stewart  &  Swinton. — Clerk,  Mr.  Thomas  Hay. 

FoL  Die,  V.  2,  p.  U.    Dirleton,  No.  453,  p.  220. 
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No.  34.  Husband  v.  Blair.    November  30,  1678. 

An  oath  having  been  taken  in  general  terms,  the  party  was  not  allowed  to  be  re* 
examined  on  special  interrogatories.  Special  interrogatories  ought  to  be  put 
first ;  then  general. 

In  a  competition  betwixt  Blair  of  Ardblair  and  Husband,  there  being  two  bonds- 
of  the  same  sum  granted  by  Ardblair  within  some  few  months  of  each  other,  Husband 
alleged.  That  both  bonds  were  for  one  cause,  and  the  one  being  satisfied,  satisfied 
both,  which  the  Lords  would  not  sustain  upon  presumption,  that  the  bonds  were  for 
one  sum,  and  near  one  time ;  and  therefore  Husband  has  referred  the  verity  thereof 
to  Ardblair's  oath,  who  deponed  negative  ;  and  thereafter  Husband  desired  him 
to  be  re-examined,  What  was  the  cause  of  these  bonds  ?  It  was  answered,  That  if 
that  question  had  been  put  to  him  before  he  deponed  generally  negative,  it  had  been 
pertinent,  but  now  it  is  not  competent ;  for  thereby  the  deponent  might  be  brought  to 
prevaricate  and  [9423]  deny  the  truth,  least  his  oath  should  clash,  or,  by  confession, 
acknowledge  his  perjury  in  his  first  oath ;  and  therefore  it  was  against  charity  and 
humanity  to  ensnare  men,  by  first  asking  the  general  interrogatory,  and  then  pro- 
poning special  ones,  though  at  the  same  time,  much  more  ex  intervaUo,  It  is  true, 
where  a  party  adjects  a  quality,  not  being  referred  to  his  oath,  he  cannot  thereby 
exclude  the  other  party  6om  expiscating  the  truth  by  special  interrogatories ;  but 
it  is  not  so  when  a  matter  is  referred  by  the  party  to  oath.  It  was  answered,  That 
Ardblair  was  examined  when  Husband  was  not  present,  and  did  depone,  upon  the 
point  in  the  act  referred  generally  to  his  oath,  that  the  cause  of  both  bonds  was  the 
same.  It  was  replied.  That  there  was  here  no  collusion  or  clandestine  course,  but 
Ardblair  came  publicly  to  the  Bar  and  made  faith  ;  and,  in  the  afternoon,  did  depone 
upon  the  act  as  it  stood ;  neither  are  special  interrogatories  necessary,  though  the 
party  may  use  them  if  he  please,  and  therefore  not  having  offered  them  before  the 
oath  was  given,  in  due  time,  he  cannot  be  heard  thereafter. 

The  Lords  found,  that,  after  the  party  had  deponed  in  general,  either  upon  the 
act  or  general  interrogatory,  he  could  not  thereafter  be  examined  upon  any  special 
interrogatory,  that  it  might  infer  any  contradiction  to  his  oath  on  the  general,  and 
did  resolve  to  keep  that  method  in  examination,  to  examine  first  upon  the  special 
interrogatories,  if  any  were,  and  last  upon  the  general. 

FoL  Die.  V.  2,  p.  15.    Stair,  v.  2,  p.  651. 


No.  35.  David  Aitken  t?.  James  Finlay.    November  10,  1702. 

A  defender,  to  whose  oath  a  libel  had  been  referred,  acknowledged  he  had  received  the- 
money,  but  that  it  was  in  payment  of  a  sum  due  by  the  pursuer.  The  pursuer 
offered  to  jjrove,  by  the  defender's  oath,  that  he  owed  him  no  sum,  unless  on  a 
bargain  which  never  took  effect.    Found  incompetent  to  re-examine. 

In  a  concluded  cause,  David  Aitken  contra  James  Finlay  in  Balchrystie,  the 
pursuer  had  offered  to  prove,  by  the  defender's  oath,  that  he  owed  him  300  merks, 
which  he  had  given  him  on  his  promise  to  repay  it ;  as  also,  had  intromitted  with 
thirty  sheep,  the  value  whereof  he  libelled,  with  £100  as  their  profits  since.  Finlay 
depones,  and  confesses  he  received  the  money ;  but  adds,  that  it  was  in  payment  and 
satisfaction  to  him  of  as  much  due  to  him  by  Aitken,  and  that  he  never  promised  ta 
repay  it ;  and  as  to  the  sheep,  acknowledges  he  took  nine  ewes  of  the  pursuer's,  but- 
it  was  by  virtue  of  an  order  and  [9424]  warrant  from  the  Laird  of  Ardross,  as  his- 
proportion  of  a  militia  horse,  to  the  outputting  whereof  he  contributed  as  a  fraction. 
At  advising,  it  was  agitated  among  the  Lords,  whether  the  (][uality  adjected  to  the 
oath,  that  what  he  got  was  in  payment  of  a  debt  owing  to  him,  was  intrinsic,  or  if 
he  behoved  to  condescend  on  the  particular  debt  owing  to  him,  and  prove  it. — The 
Lords  did  think  he  was  not  fully  interrogated  as  he  ought  to  have  been,  yet  found  the? 
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quality  intrinsic,  and  would  not  burden  him  now  with  any  further  probation ;  but, 
as  to  the  sheep,  found  the  taking  them  by  Ardross's  order  extrinsic,  unless  he  pro- 
duced it ;  though  the  summary  execution  for  the  proportions  of  the  militia  used 
seldom  to  be  in  writ.  Then  the  pursuer  offered  yet  to  prove,  by  the  defender's  oath, 
that  any  ground  of  debt,  to  which  he  could  ascribe  his  receiving  of  the  money  confessed, 
was  only  due  upon  a  minute  of  tack  betwixt  them,  which  was  never  delivered,  but 
depositated  upon  conditions,  which  never  existing,  the  tack  expired  and  fell — The 
Lords  considered  this  might  involve  the  man  in  contradicting  his  former  oath ;  for, 
if  he  should  acknowledge  the  interrogatory  as  it  is  conceiv^,  it  would  be  plainly 
inconsistent  with  his  former  oath,  bearing,  he  took  it  in  payment  and  satisfaction 
of  a  debt  owing  him,  and  so  might  infer  perjury ;  and  being  omitted,  they  refused 
now  to  re-examine  him  thereupon,  and  decerned ;  modifying  the  price  of  the  nine 
sheep,  with  their  bygone  profits,  to  £50  Scots  for  all.    See  Qualified  Oath. 

Fd.  Die,  V.  2,  p.  15.     Fountainhail,  v.  2,  p.  159. 
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